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Should  there happen to be a country whose inhabitants  were of a 
social temper, open- hearted, cheerful, endowed with . . .  a fa cil i ty in 
communicating their thoughts; who  were sprightly and agreeable . . .  
and beside had courage, generosity, frankness and a certain notion of 
honor, no one  ought endeavor to restrain their manners by laws, 
 unless he would lay a constraint on their virtues.

— Baron de Montesquieu, The Spirit of the Laws, 1748

It is the manners and spirit of a  people which preserve a republic in 
vigor. A degeneracy in  these is a canker which soon eats to the heart 
of its laws.

— Thomas Jefferson, Notes on the State of  Virginia, 1782

Standing within the law, we are always in danger of allowing law to 
fill our entire vision . . .  Not to see the end of social order as the rule 
of law strikes us as unnatural— the equivalent of imagining a world 
without gravity.

— Paul Kahn, The Cultural Study of Law, 1999





1

The websites of all the largest internet companies now expressly commit 
themselves to honoring “community standards” in public discourse.1 

 These standards, as the companies articulate and interpret them, well ex-
ceed the demands of law, they acknowledge. Their websites exhort  those 
posting  there to re spect prevailing norms of basic civility, snappily illus-
trated at times, and to report their violation to web administrators. This 
commitment to policing community standards prompts  these businesses 
to regularly remove postings deemed to breach social mores against hate 
speech, graphic vio lence, advocacy of terrorism, and even demeaning and 
aggressive expletives.

In appreciation of this commitment, the Home Affairs Committee of 
the UK House of Commons in April 2017 formally declared, “We wel-
come the fact that YouTube, Facebook, and Twitter all have clear com-
munity standards that go beyond the requirements of the law.”2 With  these 
words, the lawmakers of a leading Western democracy openly acknowl-
edge their considerable dependence, for the effective governance of the 
 peoples they represent, on nonstate entities for this role in sustaining and 
refining social mores deemed essential to an acceptable public order. In 
fact, the legislators express their gratitude.

Yet what do we  really mean when speaking of a community’s moral 
standards, beyond  those enshrined in its laws? And what confidence can 
we have in  those— not only internet companies, by any means—to whom, 
through no formal  legal del e ga tion, we thus entrust the definition and en-
forcement of  these apparently indispensable standards?

Introduction

Defining the Puzzle
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The relationship between law and common mores raises vital questions 
for both social understanding and policymaking, questions systematically 
examined by no field of study.3 From disparate sources, in this book I take 
stock of what we may glean of that relationship, identifying fruitful di-
rections for its further investigation.

Since the Second World War, Anglo- American phi los o phers have had 
much to say about the relationship between law and “morality,” by which 
they generally mean moral truth, rightly understood. In more recent years 
economists have shown sharp interest in the relation between law and 
“social norms,” including standards of conduct and appraisal embodying 
notions of right and wrong.

Yet it is sociology that offers the most perspicacious guidance in making 
sense of the interaction between a  legal system and what most  people 
governed by it consider just and unjust. Common morality is found in 
the ways  people employ and rely upon  these notions within a given mi-
lieu, in their daily language and observable be hav ior. In speaking of so-
ciology, I refer specifically to the writings of Montesquieu— which is to 
say, sociology in its most theoretically far- reaching and currently unfash-
ionable register.4 To Montesquieu’s capacious concerns we must  today 
add careful, ground- level inquiry into how ordinary  people respond to 
lawful activities they deem reprehensible. By comparing and contrasting 
 these activities and responses, we can identify empirical patterns enabling 
us to generalize, still more broadly, about the relationship between “law 
and society,”5 and that at times can even guide our lawmaking efforts on 
this basis.

The interaction between common morality and the law has been of 
occasional curiosity to  legal theory generally, but it is no longer of serious 
interest to  legal sociology, a discipline whose aspirations have narrowed 
greatly since the work of its famous found ers. What chiefly defines the 
broader enterprise of  legal theory, as widely understood, is its commit-
ment to posing the most comprehensive questions about law’s intersec-
tions with life’s myriad nonlegal dimensions. To this end,  legal theory 
 today draws on diverse currents of thought— notably philosophy and eco-
nomics, but also psy chol ogy, anthropology, and other fields. A sustained 
effort to uncover and account for law’s intersections with commonsense 
morality should therefore naturally elicit interest among  those in many 
corners of this spacious endeavor, what ever their formal niche within the 
division of academic  labor.
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Though  these intersections have many aspects (several  here assayed), 
one of  these demands special attention— perhaps urgently so, some insist. 
It may at first seem ingenuous to observe this, but a major reason the law 
permits considerable moral wrongdoing— much of it petty, some pro-
found—is that lawmakers often assume that  people  will exercise their 
rights “responsibly,”6 with some mea sure of concern for  others’ welfare, 
beyond the law’s demands. This  simple, little- noted fact, I  shall show, turns 
out to explain crucial features of the gap between law and everyday 
morals. This fact also often accounts for why law’s apparent moral fail-
ings do not inexorably conduce to societal breakdown. Common morality 
provides what po liti cal theorists call an “enabling constraint.”

Only  because common morality decisively limits the way we actually 
use our rights7— including  those we most cherish and celebrate—do we 
possess many of  these entitlements at all. This includes the rights on which 
we construct some of our most fundamental po liti cal and economic insti-
tutions. It follows that if we could no longer trust to common morality in 
performing this task, we would need to rethink major portions of our  legal 
system. We would need to redesign it upon assumptions less innocent, 
less hopeful about the capacity of individuals and institutions for self- 
restraint in the exercise of their entitlements. That would entail a step 
both daunting and momentous.

To begin with a  humble example of what is at stake, consider the law of 
personal bankruptcy. Though it entitles us to absolve our debts, both law-
makers and the general public remain ambivalent over  whether  people 
should feel entirely comfortable in taking this path. We thus grant a right 
whose exercise, we know, carries a certain aura of stigma. We do not like 
to admit to stigmatizing  others. Yet most of us do not wish to entirely dispel 
such stigma  here. In fact, not a few may secretly welcome the feelings of 
shame induced in some such  people, even at this already- stressful moment 
in their lives. For many suspect that  these moral sentiments  will discourage 
the right’s “abuse.” We sincerely believe that  people should have the option 
to go bankrupt— when they  really need it. But we  don’t want them to be-
lieve too readily that they need it. And we know we cannot draft the law so 
perfectly as to prevent that danger from materializing, more than occasion-
ally, perhaps especially among well- lawyered high- flyers.

At such points within our  legal systems, a curious interplay develops 
between a lenient law and a more censorious morality that we depend on 
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to dampen the law’s use. Lawmakers often have that dampening at least 
vaguely in mind even as they devise the law’s very terms.8 This general 
configuration— ample rights, joined to stigmatizing restraints on their 
use— recurs in patterned ways at vari ous points across the  legal landscape. 
We nonetheless remain sheepish about admitting and defending our prac-
tices  here. The result is that stigma, as a mechanism9 of rights- restraint, is 
wrongly stigmatized, and shaming becomes too often shameful.

But why do we do  things this way? Why do we knowingly establish 
entitlements considerably broader than the conduct  we’re truly prepared 
to countenance?10 Once we recognize the law’s deep debt to stigma, we 
must ask how far the implications of this recognition run. Might it mean 
that even  those rights we regard as most central to our demo cratic way 
of life—to engage in offensive po liti cal speech, for instance— turn out to 
depend for their very existence on our expectation that few  will ever in-
voke them? If that is so, does this make us hypocrites? If we dismiss  these 
questions, we succumb to mystification in defending trea sured rights en-
tirely in terms of the high moral princi ples they enshrine.11 For  these rights 
rest at least equally on our tacit so cio log i cal assumptions about who  will 
exercise them,  under what circumstances, and how frequently. It is not 
only explanatory questions that are  here at stake, but normative  matters 
too,  because we cannot fully assess the defensibility of a given  legal right 
 until we discover how it does or  doesn’t influence  actual activity.

Our expectations about its likely real- life effect often rest on  little evi-
dence, however, and so regularly prove unfounded. Though accurate pre-
dictions are sometimes easy enough, at times it’s a shot in the dark. A 
serious challenge for the lawmaker is that more  people may show up at the 
door to claim the rights she blithely created but secretly hoped few would 
employ. Informal constraints against what she considers the “abuse” of 
rights may prove weaker than anticipated. The converse is always pos si ble 
as well; under- claiming can prove as troublesome as over- claiming.

 These considerations prompt us to won der: Why does re sis tance to the 
exercise of rights arise acutely at certain points within a  legal system and 
not at  others? And how does the contemplation of this re sis tance come 
to shape the law itself? Specifically, how does such anticipation influence 
the drawing of lines between what the law  will and  will not allow, en-
courage or discourage? For social and  legal theory,  these questions are 
unfamiliar.

We may delude ourselves, in ideologically problematic ways,12 when-
ever  legal rights allegedly central to our system of government and the 
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legitimacy of our social order exist only insofar as they are almost never 
put to use. Yet many situations exist, I’ll show, where  there is good reason 
to create— even commend ourselves for championing—de jure entitle-
ments unlikely to be invoked.  These rights are sometimes central to what 
we (most of us) wish to be as a  people. Yet they are ultimately agreeable 
to us only insofar as we successfully stanch their de facto usage in nearly 
all situations where they formally apply. To grasp this paradox and its 
implications— the goal of this book—is to appreciate the workings of 
our  legal system in a distinctive and perhaps unsettling light.

If we should be concerned about mystification in how we understand 
our  legal rights, it is especially in places where we mistakenly imagine that 
 these informal counterweights to abusive rights- claiming are safely in 
place. We should also be wary of places where such weights grow too 
heavy, imperiling the vitality of rights whose active, real- life exercise we 
deem essential to a decent society. Conservatives tend to worry about the 
first of  these dangers; liberals, about the second. It is helpful to put po-
lemics momentarily aside, however, and investigate  these twin dangers as 
opposite sides of a single coin, complementary aspects of the same so cio-
log i cal question. This is the question of how to design our rights for situ-
ations when we realize that the conduct they authorize  will nonetheless 
invite wide reproach.

The  legal system is only one part of a larger normative order and often 
stands in tension with other parts, requiring us to consider their respec-
tive workings and their interactions with law itself. How this mixing of 
 legal and extralegal ele ments occurs, and with what ramifications, is my 
central question. One aspect of the prob lem is that we regularly acknowl-
edge moral duties to refrain from, and to discourage in  others, activities 
the law expressly allows, just as we sometimes feel duties to encourage 
lawful activities that, we fear, suffer undue impediments. In  either case, 
the law provides inadequate guidance to what we believe that we and 
 others  ought to do. Yet it is a common pathology— observed since Toc-
queville,13 of Americans especially—to think that law offers sufficient basis 
for action and its evaluation.

Thus, when a person is accused of murder, journalists and  others con-
sider themselves publicly obliged to uphold the law’s standard of proof— 
“beyond a reasonable doubt”—in assessing the likelihood of his guilt. Yet 
 there is  little reason we should adhere to so high an evidentiary burden 
outside the courtroom,14 where the stakes and objectives are quite dif-
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fer ent from  those within. As neighbors and citizens, our concerns and 
legitimate curiosities are by no means identical to  those of jurors. Still, as 
one  legal scholar observes, “When law and morality are so much conflated 
in popu lar (and even sometimes professional) thought, it is hardly sur-
prising that  people should want to place the same limit on morality’s ambit 
as on the law’s.”15

When nonlegal restraints greatly influence how we exercise our rights, 
the result is that we obey unwritten rules far more demanding than any 
we would wish the law to impose, even as it quietly depends upon their 
efficacy. We preoccupy ourselves with the dramatic moments when  these 
informal impediments break down, as when neo- Nazis march through 
Jewish neighborhoods. More so cio log i cally significant, if less con spic u ous, 
is how frequently such inhibitions succeed, sometimes to excess. Without 
them, our law would necessarily look very dif fer ent, as in other lands, with 
sharper curbs on even our most fundamental liberties. When this founda-
tion of extralegal inhibition seems to shake, the edifice of rights and insti-
tutions dependent on it threatens to totter.  Whether this scenario fairly 
describes our recent history—if not across the board, then in crucial cor-
ners of this country— has been a central, if implicit, question within much 
public discussion of its recent direction. This formulation of our seeming 
predicament can help us better understand and grapple with current 
challenges.

We live in a time of intense po liti cal polarization, institutional dysfunc-
tion, societal fragmentation, disorienting change.16 Almost inevitably, we 
Americans turn quickly, instinctively, almost inevitably, to our  legal system 
for some semblance of normative order. We sometimes do so without ap-
preciating that  there are distinct limits, at times readily discernible, to what 
the law can offer. At such points we must find other, further ways to address 
our dissatisfactions and our distempers with one another. In so  doing, we 
begin to learn what it is about law that requires it to seek regular supple-
ment from other regulatory mechanisms, in patterned ways, at predictable 
places.

In fact, thoughtful lawmakers regularly formulate our rights in full 
awareness that we may “misuse” and employ them in an undesired fashion 
widely deemed reprehensible. When creating our entitlements, legislators 
and judges thereby gauge—at least implicitly, sometimes quite openly— the 
counterbalances that are likely to obstruct the unwelcome exercise of  these 
very authorizations. (This is the “ideal- type”17 of a right to do wrong, as 
I  will use the term.) What exactly are lawmakers thinking at such times? 
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And how accurate are their assumptions, during  these key moments, about 
the world’s true workings?

 These questions lead us to ask  whether social changes of recent years 
make it no longer credible to rely upon this tacit tempering of rights- 
assertion. If so, then the tasks of lawmaking and  legal interpretation 
themselves become very dif fer ent from what they have been in the past. 
It would seem that the law must then penetrate ever farther into areas of 
our lives, such as parenting practices,18 once governed almost exclusively 
by subtler promptings, through social pressures and pro cesses more in-
formal. What would law’s permeation into  these further crevices entail 
for the preservation of personal and public liberty, for the proper relation 
between state and society?19

Many  people find themselves vexed by how the quality of collective 
life suffers when  people cannot trust one another to resolve their differ-
ences in de pen dently of the  legal system, through more casual, everyday 
practices and the shared ethical understandings  these embody. Such con-
cerns  today pervade the work of several leading po liti cal thinkers and so-
cial scientists of diverse theoretical orientations.20  These same worries 
intermittently suffuse the thoughts of many citizens as well. A recent 
Gallup poll thus finds that 72  percent of Americans themselves believe the 
morals of the country are in significant decline.21

A frequent recent criticism of the United States— from across the ide-
ological spectrum, by both Americans and foreign observers— has been 
that conventional notions of moral duty no longer seem to effectively push 
back against rights- based ways of speaking and acting in relation to  others. 
Influential work in social science attributes Americans’ increasing reliance 
on law in recent de cades to a decline in social trust and the “social cap-
ital” permitting such trust.22 Putnam thus contends that “we are forced 
to rely increasingly on formal institutions, and above all on the law, to 
accomplish what we used to accomplish through informal networks 
reinforced by generalized reciprocity.”23

The social capital Putnam has in mind moderates not only the invo-
cation of  legal rights but also the uncivil be hav ior that common mo-
rality and the social practices embodying it once seemed effortlessly to 
suppress. It is precisely this uncivil be hav ior that now increasingly in-
spires us to invoke such rights. An apparent weakening of inhibitions on 
rights- talk calls into question the continued vitality of common morality 
and the hesitations it imposes on such language use, even as this mo-
rality has itself come to indulge a greater mea sure of this talk.24 It is 
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credible— from evidence not merely anecdotal and memoiristic, but ar-
chival and ethnographic as well25— that in many corners of Amer i ca 
prevailing mores and the social capital on which they depended did in-
deed hold such inclinations in substantial check, as professed “commu-
nitarians” stressed not long ago,26 and as  others of diverse theoretical 
leanings  today continue to claim.27 And yet, as this book shows, there 
are many places within American society where social mores remain quite 
effective in restraining the abusive exercise of legal rights, in ways that 
the law itself heavily (if tacitly) relies upon.28

Eyebrows often ascend with suspicion in progressive circles when anyone 
suggests that  others should exercise their rights responsibly. Distrust wells 
up at the very moment words like “duty” or “responsibility” pass one’s 
lips. In deference to  these sensitivities, Samuel Moyn begins his defense 
of duties, written for ideological compatriots on the Left, by observing 
“the anxious sense that to legitimate talk of duty is to flirt with disaster— 
that, all  things considered, it is best to stick exclusively to the vindication 
of hard- won rights.”29

This distrust of duty may be initially surprising. Public talk of responsi-
bility should resonate with certain feminists, at least. Gilligan showed em-
pirically that  women find its language more congenial than that of rights.30 
Yet  there is much fear that talk of responsibility, invoked in connection with 
another’s rights, aims to discourage their exercise entirely. And  legal rights 
exist to be exercised, many assume. One moral theorist thus insists, “When 
 people refuse to press their rights,  there are usually  others who profit”— 
unjustly so.31 Concerns of this sort lurked not far beneath the many excited 
liberal rejoinders32 to communitarian critiques of “rights- talk.” In that 
spirit, several Oxford dons vigorously urge, with re spect to  human rights 
especially, that “citizens should not be required to justify their exercise of 
 these,”33 as by defending their motives for such use.  These academicians 
exhort that “a duty to re spect the rights of  others is to be preferred to a 
duty to ‘exercise rights responsibly,’ which confuses the moral appeal of 
living a responsible life with the existence of a legally enforceable duty.”34

This stance fails to recognize that much of what  people reasonably ex-
pect of one another in acceptable conduct— fulfilling routine promises, 
for instance, and exhibiting elemental civility— does not find its way fully 
into the law, for the several reasons (often wholly defensible)  here examined 
in Chapter 6. Even so, many instinctively associate all talk of extralegal re-
sponsibility with the indefensible suppression of lawful entitlements. And 
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this instinctive  mental reflex renders “responsibility talk” problematic for 
anyone much imbued with rights consciousness, as are many Americans35 
(and increasingly  others too,36 even the Chinese37), and certainly all Western 
law professors.

Though this book chiefly concerns the relation between law and mo-
rality, the prob lem at issue arises within morality itself, even before we 
begin to consider its relevance to the law. Thus, when moral theory sets 
out, as it often has in recent de cades, by first asking what moral rights we 
have, it naturally proceeds to ask who holds the corresponding duties, for 
 these are designed to ensure that  those rights are satisfactorily respected. 
We therefore naturally come to think of our duties in relation to  others’ 
rights, to which  these duties “correspond” or “correlate,” as both ordinary 
parlance and familiar  legal theory has it. Duties thus enter our frame of 
contemplation at this second stage in the analy sis.38 The possibility that 
we may have genuine duties in de pen dent of  others’ rights- claims upon us 
is rejected as illiberal,39 and then recedes from routine consideration— 
perhaps beyond our imagination, some maintain.40 Many of  these “obli-
gations without rights,” as O’Neill calls them,41 arise from par tic u lar so-
cial roles, which vary acutely by place or period and hence derive from no 
general theory.

When rights are said to precede responsibilities, and when responsi-
bilities attach only to  those with “corresponding” rights, it becomes dif-
ficult to get a conceptual  handle on certain kinds of responsibility— that 
of men in preventing unwanted pregnancies, for instance.  Because  women 
alone possess the right to abort, the conduct putting them in a position to 
exercise this right— often a failure to employ contraception— seems natu-
rally to become her responsibility alone. This suggests a deep deficiency, 
not only in how we think about responsibility, but perhaps even in how 
we think about rights themselves.

Within liberal moral theory, the prevalent view is that any moral com-
mitments we may have to other individuals, beyond our generic duty to 
honor their universal moral rights, are discretionary and supererogatory. 
Yet for much of history, even within the modern West,42 this way of 
thinking about morality’s claims upon us, and about our responsibilities 
to  others in par tic u lar, has not been widely embraced. It has in fact rarely 
been much accepted, as best one can discern, beneath the academic ether, 
and in most of the world it remains peculiar even  today. This is especially 
evident from recent work in the promising new field of “moral anthro-
pology”43 (discussed in Chapter 9), which employs ethnographic methods 
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to discover how ordinary  people throughout the world manage the eth-
ical issues encountered in their daily lives.

The aversion to talk of extralegal duty becomes especially acute in pro-
gressive responses to  those urging that the poor, in exercising their rights 
of public provision, take greater personal responsibility for how they con-
duct their lives, and for how they fare in the world.44 The apprehension 
 here is that calls for greater responsibility are intended not merely as a 
supplement to public assistance, but as a substitute for it. In this “personal 
responsibility crusade,”45 as one prominent scholar derisively calls it, we 
uncover yet another insidious tactic of “neoliberalism,”46 it is said. Be that 
as it may,  these suspicions are unconvincing when extended across the 
board, to contexts where the normative stakes and valences are quite dif-
fer ent, where such scholar- critics would be the first to call for the greater 
recognition of nonlegal duty.

Within Western scholarship, the question of law’s relation to morality is 
 today almost exclusively the concern of analytic philosophy. Phi los o phers 
generally understand the query in conceptual terms: Does law logically 
entail some form of morality? And can positive law be truly binding if it 
is inconsistent with claims of morality, properly understood?

In con temporary moral philosophy, “the right to do wrong” refers to 
something entirely dif fer ent from pres ent concerns. The philosophical dis-
cussion poses the question of  whether it is coherent to speak in such 
terms at all— a question of logical possibility.47 As I  here define the no-
tion,  there can be no doubt that such rights exist, that we are not chasing 
a dybbuk. To speak of a  legal right to engage in moral wrong is avowedly 
to make “a mid- sentence shift in domains of reasons,”48 but without con-
fusing the two enterprises. My concern is with how this type of  legal right 
pres ents itself in our lives, how we create and cope with its myriad mani-
festations. In short, the relation between law and morality has so cio log-
i cal dimensions no less than philosophical ones, prompting the question: 
When and why do law and morals overlap, or part com pany? In other 
words, when do socie ties incorporate their common morality into their 
laws? Why do they often fail to do so, even where its claims are clear and 
forceful? And how do  people then manage the resulting gap between 
 these ‘warring’ normative  orders? Once we  settle on a few basic defini-
tions,  these become empirical questions, their answers inviting causal ex-
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planation, implicating theories and methods chiefly within the social 
sciences.

If the key questions  here are then not conceptual in character, neither 
are they normative and prescriptive. I do not ask  whether it is desirable 
to incorporate a given moral princi ple into the rules governing a par tic-
u lar activity. Normative  matters  will interest us  here only insofar as  people 
choose to act on their understandings of what morality demands. The two 
points at which they most prominently do so are when collectively de-
ciding what laws to create and when determining where and how to bring 
this shared morality to bear upon their daily life as individuals.

 Every  legal system defines itself largely in terms of how it answers the 
question of where prevailing views of morality, insofar as  these exist,  will 
receive juridical recognition, and where they  will not. Without implicitly 
resolving this  matter, one cannot construct a  legal system at all.  There 
seems no more suitable academic pigeonhole for this question than the 
field of sociology. For my overriding concerns originate in key texts of 
Montesquieu, on the relation of law and “mores” in differing po liti cal re-
gimes.49 Also pertinent are Émile Durkheim’s observations on how the 
law often embodies and reinforces a “collective conscience,” manifested 
in our “collective repre sen ta tions.”  These become increasingly individu-
alistic in character, he believed, in response to profound changes in the 
West’s economic and social structure. Yet neither Durkheim nor the con-
temporary sociology of law (or the still- broader field of socio- legal studies) 
has conceived the relevant questions to be  those just raised, nor have  these 
questions been examined in relation to a wide range of pertinent empir-
ical materials.

We law professors most often pursue a third type of investigation, 
which we describe as doctrinal. We analyze the intricate intersections and 
assess the implications of par tic u lar statutes, constitutions, and judicial 
opinions, in light of their express terms and under lying purposes. We view 
our professional task as integrating specific texts within a larger fabric or 
ecol ogy of surrounding  legal rights, duties, and official pro cesses. The 
pres ent study does not fall into this category any more than within the 
preceding two,  those of normative and conceptual inquiry. Still, it  will 
sometimes be necessary to scrutinize with some care the content of par tic-
u lar  legal rules— for instance,  those on “abuse of rights,” insurance con-
tracts, and offensive speech  under the First Amendment— a task that  legal 
sociology undertakes only infrequently. Without determining the content 
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of  legal rules, it is impossible to assess how much they comport with 
prevailing moral sensibilities and the social practices embodying  these.

This study is conceived as an elementary introduction from an advanced 
standpoint—or perhaps better, an advanced introduction to some ele-
mental questions. It is intended for university students, undergraduate and 
gradu ate, and for scholars beyond  legal academia with a curiosity about 
relations between law and society. I suspect my fellow  legal scholars  will 
find much to argue with  here as well, especially  those with some won der 
about  legal theory, broadly understood. The book provides an empirical 
look into the ways that widely shared normative commitments find ex-
pression in mores restraining the exercise of  legal rights, with the result 
that individuals and institutions behave more attentively to common mo-
rality than the law requires. To assess  these issues is to inquire into when 
and why  these moral ideals at times find their way into our law, but some-
times instead only into the social practices moderating its use. My pur-
pose is to crisply formulate the concept of a right to do wrong, identify 
some of its sources and empirical expressions (with no pretense to exhaus-
tiveness), suggest its significance within our  legal order, and prompt its fur-
ther study.

My primary concern is with rights to do serious wrong. But I  will often 
refer more broadly to wrong tout court, speaking simply of “rights to do 
wrong.” This is  because the gravity of the wrongdoing at issue in a par-
tic u lar situation itself regularly proves a subject of contention among  those 
concerned— and therefore, for so cio log i cal purposes, cannot simply be 
stipulated.  Matters that some  people  will deem merely etiquette and arbi-
trary convention  will by  others be considered more fundamental, as raising 
profound issues of justice or of a person’s character. Differences of opinion 
over the perceived gravity of a given wrong often influence the law’s mea-
sure of response, or nonresponse.

Even where  there exists some consensus on perceptions of gravity,  these 
may exercise greater or lesser weight in shaping the response— social and 
 legal—to the par tic u lar type of wrong. Some of  these responses, though 
widely deemed draconian (or too indulgent),  will endure un perturbed for 
long periods, locked in by inertial forces. We must examine multiple cases 
of perceived wrongdoing lying at vari ous points along this spectrum. Only 
in this way can we discover how differences in gravity influence the range 
of responses,  legal and other wise, to moral wrong. It is impor tant as well 
to investigate the reasons dif fer ent groups of  people mark out gradations 
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of moral gravity as they do. Also significant and revealing are how  these 
markings alter over time,  whether in response to  legal change or, more 
often, for other reasons entirely. The ensuing analy sis  will therefore nec-
essarily shift in focus, as context requires, between the larger genus (all 
wrongs) and the specific species (grave ones) of chief interest.

In employing the term “rights to do wrong,” I mean to include both the 
type of rights intentionally created by lawmakers when they seek affir-
matively to protect a specific form of disfavored conduct, and the type of 
rights arising only from the absence of a prohibition, where legislators de-
liberately decline to intercede against what they acknowledge to involve 
misbehavior. My usage in this re spect is consistent with ordinary language— 
with how most  people within the Anglo- American world standardly em-
ploy the term “ legal right.” Rights of the first set pres ent the greater puzzle, 
and most of my examples therefore draw from it. The rationale for in-
cluding the second type of right to do wrong is that it is often said, with 
only slight exaggeration, that Western liberalism, in its classical philosophic 
understanding, holds that every thing not expressly prohibited by the law is 
permitted, and that authoritarianism insists on exactly the contrary.

Without explicit proscription of a given activity, countries whose law 
adheres to liberal princi ples presume a “right” to engage in it, and I  shall 
use the word accordingly. It is entirely pos si ble that rights to do serious 
wrong may therefore come into being not only through a lawmaker’s delib-
erate acts but  because common morality no longer looks so leniently upon 
forms of lawful conduct once widely regarded as acceptable. At that point, 
a disparity arises between an indulgent legality and a common morality 
newly less forgiving. This disparity  will often pres ent serious challenges for 
both lawmakers and ordinary citizens— challenges  little dif fer ent, at their 
core, than in the first situation.  Whether the disparity comes into being 
deliberately or spontaneously, through  legal changes “from above” or a 
transformation in common morality “from below,” the essential questions 
 will be how to understand and manage its implications.

Consider now several brief cases of real- life situations where the law 
is considerably more charitable than common morality, often in the ex-
pectation that potential prob lems thereby generated  will resolve them-
selves extralegally:

 1.  Under the label “collateral damage,” thousands of innocent 
civilians may be lawfully killed in combat, provided that  those 
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responsible do not intend this result and anticipate that battlefield 
gains  will outweigh such carnage.

 2. American law allows us to completely disinherit our  children, 
including young minors, even if they have done nothing to deserve 
this fate.

 3. We may construct buildings on our property that are profoundly 
offensive to our neighbors. In some countries, including the 
United States, we may even do such  things in order to offend our 
neighbors.

 4. International law allows Western museums to retain masterworks 
looted long ago from their rightful  owners.

 5. When we purchase insurance to protect our property, we are 
usually  free to behave with considerable indifference in safe-
guarding it from destruction.

 6. We may lawfully engage in highly offensive speech, such as (in  
one Supreme Court case) denouncing— even at the funerals of 
fallen soldiers— the military’s ac cep tance of homo sexuality among 
the ranks.

 7. We may decline medical attention even when our physicians 
correctly tell us that we  will other wise promptly die. Any per-
ceived moral obligations that we may owe—to our  children, other 
financial dependents, or to ourselves— receive no  legal 
recognition.50

 8. In most socie ties, it is legally permissible to terminate a pregnancy 
on the grounds that the child would be a girl.51 This is true even 
in some Western countries with substantial immigration from 
parts of the world where sex- selective abortion is common.52 
 There is ample basis to suspect the practice continues in recipient 
countries.53

 9. An adult  woman in the United States may employ abortion54 as a 
means of birth control, for no other reason than that she and her 
sexual partner find contraception unpleasant or burdensome.55

 These illustrations have something crucial in common: the law permits 
what ordinary morality— widely shared notions of right and wrong— 
reproaches, sometimes severely.56  These common features reveal a  great 
deal, not only about the social context within which the law operates in 
a given situation, but about law itself, its nature as an instrument of  human 
governance. It is helpful to think of  these situations as involving rights to 
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do wrong or, more simply (if less evocatively), lawful wrongdoing. The 
reader, now familiar with the general idea,  will easily call to mind similar 
situations. Though  these  will likely vary somewhat with one’s po liti cal 
proclivities,  there  will nonetheless exist much agreement on many cases. 
What do we learn from their empirical incidence, and from its explana-
tion; what do we come to understand, in par tic u lar, about the character 
of law, as one regulatory modality among  others, fully intelligible only in 
working relation to alternative forms of normative ordering, with which 
it is often complementary, though sometimes in conflict?

The illustrations just mentioned differ greatly in several re spects, of 
course. The conduct involved in each is objectionable to dif fer ent  people 
in distinct ways. The mix of reasons why the law permits each such 
form of disfavored conduct is distinctive as well. In seeking to constrain 
such be hav ior, we succeed to varying degrees—in some cases almost en-
tirely, in  others scarcely at all. From each situation to the next,  people also 
employ very dif fer ent methods— some coercive,  others more consensual—
in restraining the conduct deemed objectionable. In some cases the 
preferred means to this end are readily apparent to any observer; in 
 others they are known only to institutional insiders, invisible to the 
uninitiated.

 There exists an entire class of such entitlements.  These are rights we 
at once deeply enshrine within our law yet actively, even aggressively at 
times, discourage one another from exercising. We are often sincere and 
justified in regarding them as impor tant to protect, through  legal rules 
sometimes grounded in high constitutional or humanitarian princi ples. We 
nonetheless treat such rights as advisable to frustrate at nearly  every turn. 
We recoil especially at the possibility of facilitating their wide usage, be-
yond a very restricted set of circumstances, which the law cannot adequately 
define and delimit. Many feel ambivalent, even deeply troubled, in recog-
nizing  these rights at all. It is therefore unsurprising that though they may 
endure for long periods,  these entitlements occasionally face strong chal-
lenge and regularly dissolve. The only  thing about such rights that endures 
is the category of such rights itself— its social dynamics and suppositions 
regarding the strength of informal pushback—not its par tic u lar content at 
a given time.

Despite our per sis tent doubts about such rights, we very often act in 
good conscience and on defensible grounds in establishing them. For we 
have some reason to believe that vari ous mechanisms  will press upon 
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 people and institutions to exercise  these rights “responsibly,” attending to 
moral considerations that the law itself cannot fully entertain and ab-
sorb.57 We may regret that it proves impossible to devise a  legal rule that 
clearly distinguishes prohibited from permitted conduct, which would en-
able the law to more perfectly track the terms of common morality. For 
practical purposes this slippage becomes immaterial, however,  because we 
are confident that social forces  will close the gap.

This socio- legal configuration, as we might call it, arises with some reg-
ularity. Its distinct mix of features may be neither immediately recogniz-
able nor readily intelligible. It pres ents a recurring puzzle that, at some 
level, every one has at least casually considered. It arises not only in weighty 
 matters of national and global concern, but in ordinary lives. We often 
encounter it when wondering why our  legal system allows conduct by 
 others, individuals or institutions, that elicits within us strong indignation 
at perceived injustice,58  whether the justice we seek is corrective, retribu-
tive, or distributive.

It bears emphasis  here that unlike mere personal resentment (in most 
forms), indignation regularly has salutary consequences for social change, 
though it is an often poor guide to immediate individual action and law-
making. “The feelings of moral indignation with which  human beings react 
to insult and disrespect contain the potential for an idealizing anticipation 
of successful, undistorted recognition,”59 observes Honneth, in an Hegelian 
idiom. At the moments and places within social life where  these feelings 
receive no  legal recognition, we occupy the realm of rights to do wrong.

Ele ments of the Argument

Chapter 1 defines what I mean by common morality, and why the very 
notion— though controversial for some— harbors much of interest and un-
examined import. Chapter 2 sketches many salient examples of rights to 
do wrong, observing similarities and differences among them.  These ex-
amples provide a basis for the analytical comparisons to follow. Chapter 3 
explores three such rights in greater detail. Chapter 4 examines the notion 
of “abusing” a  legal right. Chapter 5 discusses the place of rights to do 
wrong within our ordinary language and assesses the two leading explana-
tions for why the law converges with or diverges from common morals. 
Chapter 6 looks deeper into the sources and sites of the divergences, in 
par tic u lar, beyond  those recognized by  these two broad theories. Chapter 7 
does the same for sites and sources of congruity between law and morals.
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Chapter  8 critically assesses the view, widely shared among  legal 
scholars, that  there is no reason to be much troubled by even the most 
glaring gaps between common morality and the law. On this account, the 
 legal system must follow a path entirely in de pen dent of common morality, 
to facilitate its frequent intercession against prevailing moralities and, in 
par tic u lar, the objectionable prejudices they authorize. This chapter also 
defends the need for a specifically so cio log i cal perspective on the relation 
between law and morality, though this is not the species of sociology  today 
undertaken in academic departments of that name. In further support of 
this approach, Chapter 9 indicates the serious limitations of other schol-
arly disciplines in confronting the pres ent questions.

Chapter 10 assesses the shifting stance of American  lawyers  toward 
common morality, while Chapter 11 undertakes a similar appraisal for 
financial professionals. In Chapter 12, I inquire into the reasons par tic-
u lar responsibilities attach themselves to par tic u lar rights, contrasting the 
pres ent, so cio log i cal approach to this question with philosophical and eco-
nomic alternatives. Chapter  13 describes how law’s relationship with 
common morality has changed over time, with the advent of liberal mo-
dernity, in par tic u lar. The Conclusion draws  these several strands of 
analy sis into a single argument concerning the meaning and significance 
of rights to do wrong. I show how an adequate understanding of the law 
itself, in the most general terms, depends upon proper understanding of 
this crucial category of rights in par tic u lar.

The Cautionary Tale of the “Ground Zero Mosque”

The question of when and by what means it is acceptable to discourage 
 others from exercising their  legal rights in ways we deem wrongful is of 
practical importance on virtually a daily basis, despite the limits of our 
ability to discuss and answer it, even to satisfactorily formulate it.  These 
limits are vividly revealed, to pick an illustration from the headlines, in the 
2010 controversy over an initiative to construct a Muslim cultural center, 
with a prayer center, near the site of the former World Trade Center.60 The 
public debate elicited, on both sides, several ill- considered intercessions 
from some of the most refined voices in national life.

New Republic editor- in- chief Peter Beinart curiously proclaimed, for 
instance, “If you say that  people have the right [to build the cultural 
center], but they  shouldn’t take advantage of that right, in fact, it seems to 
me  you’re denying them that right.”61 This implies it is never permissible 
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to question any exercise of  legal right on grounds of prudence, social 
sensitivity, wisdom, or moral defensibility, a position Beinart obviously 
does not actually hold. He undoubtedly believes, for instance, that we 
should all refrain from public speech fairly described as anti- Semitic or 
white- supremacist; and he surely supported  those many “moderate” Mus-
lims who argued, following the Danish cartoon controversy, that “while 
 free speech has its place, the sensitivities of the Muslim community should 
be respected,” as Bret Stephens explained their views. To which Stephens 
then added: “But tolerance  isn’t a one- way street, and sensitivity is not 
the preserve of Muslims alone. So what do they make of the sensitivities 
of 9 / 11 families in the face of their mega- mosque?”62

Opponents of the center’s construction offered  little better than Beinart. 
While acknowledging their  legal right to build, Charles Krauthammer— 
whose weekly Washington Post columns betrayed nary the slightest theo-
logical inspiration— urged the developers to manifest greater “re spect for 
the sacred,” suggesting their intentions would amount to “sacrilege.”63 
This is odd wording for someone well- steeped in the liberal po liti cal 
theory64 averse to such invocations of religious language in public dis-
course. Krauthammer might have sought to proffer a liberal theory of 
geo graph i cal space ritually resonant with special or ultimate value, sacred 
in this specific sense. That would have allowed a more secular argument 
for limiting the morally acceptable uses of such symbolically charged ter-
rain, if one may loosely so characterize the site. This could have presented 
Krauthammer a difficult but worthy philosophical challenge. He did not 
attempt it— though some have, in other contexts.65 In light of his stan-
dard mode of argument— militantly tough- minded, profanely unsenti-
mental— his vaguely pious offering  here was entirely out of character and, 
it would therefore seem, disingenuous.

Among opponents of the cultural center, still more overheated was the 
intervention of New Republic erstwhile owner Martin Peretz, once an influ-
ential intellectual voice within the Demo cratic Party: “I won der  whether I 
need honor  these  people and pretend they are worthy of the privileges of 
the First Amendment, which I have in my gut the sense that they  will 
abuse.”66 Peretz’s comments sparked a firestorm of criticism, alleging 
racism and Islamophobia. As a rare defender observed, however, “the pro-
miscuity with which proponents of the mosque proj ect . . .  tried to make a 
constitutional issue out of what is  really a debate about propriety . . .  vali-
dates Peretz’s concern about First Amendment abuse.”67 It is unlikely, how-
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ever, that this was the par tic u lar species of rights abuse Peretz had in mind, 
given that he had not criticized Muslim leaders for slighting concerns of 
propriety; he had criticized them for failing to speak out more fulsomely in 
criticism of jihadist terror attacks on civilian populations, of which the 
World Trade Center attack was only one notable instance.

It is tempting to dismiss all three authors’ unpersuasive, even histri-
onic, remarks with the charitable concession that for none of them was 
this his finest moment. Their shared failure nonetheless suggests that the 
prob lem resides in limitations of our available ways of thinking or 
speaking— and hence grappling adequately with— the very notion of a 
right to do serious wrong.68 The failure  here therefore runs deeper than 
any momentary lapses in reasoning by prominent public thinkers.

Wherever one may come out on that par tic u lar, passing controversy, 
we should be able to discuss significant moral questions— those the law 
undoubtedly touches but leaves largely unresolved— without resorting to 
such debased forms of argument.  There should be no need to call in di-
vine thunderbolts against our opponents (Krauthammer), to abuse the 
sometimes- valuable notion of an “abuse of rights” (Peretz), or summarily 
dismiss  others’ arguments as pure bigotry (Beinart), as if appeals to gra-
ciousness or solicitude for  others’ grief could in princi ple have no place 
in public conversation.69 Accusations of bigotry  were indeed common 
from  those defending religious liberties of the Center’s imam and devel-
oper.70 Yet if bigotry  were the only source of pos si ble doubts about the 
wisdom of the selected site, then the considerable majority of polled Amer-
icans who opposed the location71 would have to be condemned in just 
 those terms. Almost certainly, most  people simply thought it defensible to 
wish that nearby property  owners might re spect the emotional sensitivi-
ties of 9 / 11 families.

Even a supremely eloquent president found himself struggling to ar-
ticulate anything more coherent than unequivocally celebrating the reli-
gious freedom of the center’s sponsors on one day, while embarrassedly 
insisting the very next on the qualification that he “was not commenting . . .  
on the wisdom of the decision.”72 The wisdom of the decision was, how-
ever, the only  matter ever in contention.73 Few Americans denied the  legal 
right to build a  house of worship on the site.74 The president’s second in-
terjection therefore failed to join issue with anyone’s  actual concerns 
(about wisdom), just as his first (about law)— however principled and 
passionate— was both obvious to all and entirely off- point. His undoubted 
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intellectual powers (and  those of his agile speechwriters) came up dismay-
ingly short in helping us bridge the discursive chasm between his disjointed 
intercessions, between the law and common morality.

Among the dozens of interventions on the subject by prominent po-
liti cal and journalistic figures, perhaps the most appealing was that of 
New York City Mayor Michael Bloomberg. He not merely defended, but 
advocated, construction of the cultural center with a prayer area. He did 
so, not on the anodyne grounds that the site’s  owners had a  legal right to 
do so, but  because building such a center, especially on that hallowed site, 
would powerfully send “a  great message . . .  of tolerance and openness [to] 
the world.”75 By “the world,” he notably meant not only  those Muslim 
lands where the state routinely persecutes its ethno- religious minorities, but 
also certain Western countries, where the burqa and minarets  were then 
being outlawed, and where discrimination against Muslims was apparently 
increasing in other ways as well.76

To Bloomberg’s good fortune, a decision to defend the center did not 
require him to survey the hy po thet i cal terrain on which it might be wrong 
to exercise  legal rights to use one’s real property for religious purposes 
(or any other). Bloomberg’s stance thus put him on the side with the better 
arguments, perhaps, but also the easier, the most familiar ones, most 
readily couched within our standard normative idiom. If “abusing” one’s 
rights to religious expression  were theoretically conceivable to him, his 
remarks gave no such indication. Still less did they convey any sense of 
when  those rare circumstances might arise, even for purposes of distin-
guishing such a hy po thet i cal state of affairs from the facts before him.

The disappointing episode of the Islamic cultural center at Ground Zero 
painfully reveals the absence of even a preliminary vocabulary for ac-
knowledging something like “ legal rights being invoked for unacceptable 
purposes, the wrongfulness of which law fails to see.” It behooves us to 
find a language by which to more fruitfully entertain that possibility. This 
book is a modest invitation to that end. I propose that we begin mod-
estly, by introducing the concept of a right to do wrong into our ordinary 
speech—an idiom of lawful wrongdoing.

All my chief illustrations of such entitlements display this same per-
plexing property: they arise in situations that for many  people elicit strong 
intimations of an accompanying duty, unacknowledged by law, often for 
admittedly good reason.  These situations reveal as well the absence of any 
widely acceptable terms for the public articulation of that moral duty. 
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Though ordinary language often offers a useful win dow into common mo-
rality, everyday speech  here generally fails us. It fails us not only as a 
guide to individual action, public policy, and legislative initiative, but also 
as a source of raw material for reflection on our daily sentiments and prac-
tices. We  here resemble  those unfortunate primates who, while lacking 
“speech” (as we  humans understand it), clearly wish to express to us their 
intense indignation at perceived injustice in how we treat them, as when— 
with no apparent reason— experimenters offer better food to one than to 
another in the next cage.77 A better lexicon, or simply greater confidence 
in deploying some existing one, would help us discern when we should 
hesitate in fully exercising our rights. Chapter 1 begins this task by fur-
ther elaborating the idea of common morality employed throughout the 
book.
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Common Morality, Social Mores,  

and the Law

We must have some level of comfort with the notion of common mo-
rality, in its own right, before we can begin to examine its relation 

to the law. And if common morality, like the law, contributes to elemen-
tary social coordination—as to more ambitious forms of solidarity— how 
might it do so, exactly?

Certain observers militantly affirm that a shared sense of moral fun-
damentals is necessary in enabling  people to cooperate with and rely upon 
one another in basic ways— necessary even to say that a society exists at 
all. This common morality is essential, they believe, to any social order in 
which one would wish to live, at least. For social order of this baseline 
sort is a threshold condition for thereafter attaining loftier ideals of jus-
tice, freedom, and  human flourishing. Many also see common morality 
as essential to uniting a society against its enemies, pres ent or anticipated, 
distant or residing just next door.

 Others passionately deny not only the existence of a common morality 
(in any nontrivial sense) but its very possibility— indeed, its conceptual 
intelligibility. On both sides of this sometimes- heated dispute, large num-
bers apparently believe that acknowledging or repudiating the sheer fact 
that moral standards are shared within a given national territory has clear 
and decisive implications for its governance, though  these are rarely 
articulated or explained with any care.  Those implications they find  either 
simpático or profoundly unpalatable. To offer a few concrete illustrations: 
Some  people  today consider it appalling that persons of modest wealth 
perceive injustice in a new tax upon the rich that is adverse to  those (like 
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Mark Zuckerberg) who earned their billions through technological inno-
vations that much enhance the well- being of most  people in the world. 
Other  people, generally of opposing ideological inclinations, find it equally 
outrageous that so many African Americans do not share the view that, 
apart from a few “bad apples,” most police officers adhere to acceptable 
ethical standards, treating criminal suspects with sufficient re spect, 
 refraining from excessive force.1

It is by no means obvious what truly follows from according or re-
jecting a prominent place to common morality in our understanding of 
national socie ties and their workings. The question nevertheless appears 
po liti cally momentous, and  there is no doubt that it is ominously large. 
We might best work up to it gradually, indirectly, by first inquiring what 
evidence  there is for the existence of a common morality, treating this 
simply as an empirical puzzle.  Here is a question that might be resolved 
on a factual basis, one might hope, even if the answer is unlikely to be a 
 simple yes or no. Before we could examine the issue in such terms, though, 
we would need to resolve a few thorny conceptual issues, some of which 
this chapter assays. I therefore sidle up to the bigger questions only some-
what laterally, rather than seeking directly to resolve them. Still, it is pos-
si ble to begin by naively asking of the available data: How strongly does 
a national population hold common views of right and wrong? How 
broadly do members share sentiments on questions of justice,  whether in 
general terms or in reference to more specific issues (conceived in this 
fashion)?

We would have to adopt a pluralistic stance on pertinent methods for 
approaching  these questions, seeking answers not only in expressions of 
opinion to survey researchers and in experimental philosophy, but also in 
many other places, including the everyday mores of vari ous milieus, as 
ethnographers describe  these. Where differences among  people initially 
seem more evident, we would need to consider the possibility that prin-
cipled commitments, though fundamentally shared, may assume distinct 
forms in specific subcommunities. The virtue of “personal respectability,” 
in par tic u lar, appears no less weighty in the minds of many who find 
themselves trapped in poor ethnic enclaves, according to several urban 
ethnographers,2 as  those living in Park Ave nue pent houses. Conversely, 
acceptable mores that initially seem quite similar in dif fer ent places might 
in fact signify deeper value commitments wholly at odds.

Though the two greatly overlap, we should not entirely equate the con-
cept of common morality, as  here employed, with the verbal expression 
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“common morality,” its use within ordinary language. Phi los o phers of lan-
guage are correct to insist on some separation between the social realities 
with which we are consistently concerned— and which scholars may help 
us conceptualize— and the par tic u lar patterns of wording we routinely em-
ploy, at a given place or period, to navigate within  these realities. It is 
nonetheless of some interest that an Ngram Viewer search finds that, since 
1800, the term “common morality” has alternately waxed and waned, 
 today enjoying a frequency of usage attained only twice before, in 1811 
and 1883.3 We cannot, however, assume that the term retained the same 
meaning throughout this long period. We can be more confident in inter-
preting sharp changes over short periods. So it warrants mention that the 
largest upsurge in American usage of the term for over a  century occurred 
during the 1980s and 1990s, which saw the advent of Amer i ca’s “culture 
wars.” Usage of the expression has not much declined since then.

Common morality is an elusive notion, both conceptually and empiri-
cally. “We live during a time when the very concept of a single unifying 
moral order is hard to fathom,”4 write two leading scholars—in evident 
exasperation. The idea of common morality has long been quite “thin,” 
in Bernard Williams’s sense.5 Such thin concepts as good, fair,  ought, per-
missible, blameworthy, and praiseworthy are strewn across the language 
of public discussion in modern liberal socie ties.  These words are rather 
amorphous, however, too remote from any recognizable social context or 
moral content— hence, too abstract—to assist much in practical tasks of 
understanding and evaluation.

We can distinguish  these terms, readily and intuitively, from equally 
positive expressions like honest, rude, brave, heroic, courageous, generous, 
and wise, and from words with negative valence like cruel, boorish, selfish, 
barbaric, obscene, and gaudy.  These concepts are thick, in that they ef-
fectively merge descriptions of fact with judgments of value. They are thick 
also in the sense that, to use them properly, one must know a  great deal 
about the specific contours and commitments of one’s society, and often 
about someone’s place within it.

Thick concepts are essentially absent from liberal moral and po liti cal 
philosophy, as they are from the elite po liti cal discourse of the socie ties 
that spawned it. Yet they still suffuse the language of evaluation in non- 
elite po liti cal discussion and in the private life of nearly every one within 
 these same countries, if perhaps less so than in the distant past. In certain 
parts of the world that are more culturally homogeneous than the con-
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temporary West, areas lacking the experience of mass immigration,  people 
continue to employ thick concepts even in their public discourse, it would 
seem.6 This is  because the stronger commitments we make when em-
ploying thick concepts often stem from the con temporary expression of 
a long- standing culture or civilization. Despite continuing differences 
over the proper interpretation of its legacy, this common heritage can in-
still some confidence among interlocutors that even their sharper judg-
ments, positive and negative,  will be shared—or at least not dismissed as 
incomprehensible, incoherent, wholly barbaric. By contrast, prevailing un-
derstandings of liberal modernity demand that, when engaged in public 
justification of our po liti cal views, we seek to extricate ourselves from pre-
cisely such culture- specific commitments. Admittedly, this proves not 
merely difficult in practice, in the heat of the moment, but impossible fully 
to imagine, when of cooler head, even in theoretical terms, some insist.

For common morality to become a thick concept, its idea of “wrong” 
would have to take on much richer coloration, denoting “wrong in this 
par tic u lar way, for  these reasons, in  those circumstances, when dealing 
with that kind of person, given an appreciative understanding of our 
group’s shared criteria of judgment.”  Today, within modern liberal socie-
ties, the freestanding notion of wrongdoing tells us almost nothing, and 
so in  these re spects common morality seems to ascend or, as it  were, re-
cede into thin air. Even so, within a given country or professional com-
munity, concepts once quite thin can thicken over time. Within the law 
over recent de cades, this is clearly the case with “due pro cess” in U.S. con-
stitutional law and “good faith” within the contract law (and attendant 
commercial mores) of Western Eu rope.7 Thick concepts sometimes have 
to begin their  legal life rather ethereally. And concepts once densely spe-
cific in reference, evaluative and descriptive, can conversely wizen over 
time. This is as true within professional communities—of  lawyers, physi-
cians, and military officers—as it is of entire national socie ties. A certain 
mea sure of thinning is nearly certain to occur, in fact, whenever any such 
social entity becomes more internally variegated and seeks to accommo-
date, rather than suppress, this increasing ideational differentiation, what-
ever its sources.

This is one way of fairly characterizing the fate of common morality, 
as personally experienced and articulated among North Americans and 
Western Eu ro pe ans in recent years. It should be clear that this way of char-
acterizing our moral history is evaluatively neutral— necessarily so, 
 because, thick ones are by nature no more ethically defensible than thin, 
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not from an avowedly universalistic or cosmopolitan standpoint, at least. 
Nor are thick, normative concepts particularly helpful in avoiding ten-
sion within conversation, for thinner ones enable an adroit speaker to re-
main somewhat vague, where greater clarity about what she truly thinks 
could readily invite conflict. The word “inappropriate” is even thinner 
than “wrong,” still less committed to anything much in par tic u lar. This is 
one major reason the former has so substantially displaced the latter, cer-
tainly in interpersonal communication among non- intimates.

The term “common morality,” slippery enough at the conceptual level, 
turns still more vexing when we confront the po liti cal ramifications of 
its real- life usage. For many  people, the very term— along with “moral 
order”— has become quite controversial, carry ing a distinct whiff of Vic-
torian stodginess. An inevitable objection to my purposes, in fact, is that 
in a given time and place  there may exist virtually no common morality 
at all, in any coherent, robust, or other wise acceptable sense of the term. 
 After all, subgroups of a national society often feel keen indignation 
 toward very dif fer ent practices, institutions, and  people. Even where moral 
judgments are widely shared,  there is certainly no reason to assume they 
are defensible.

Yet the questions implicated by the term “common morality” are by 
no means antiquarian. It is  these questions, more than any pos si ble (and 
certainly contentious) answer to them, that are the focus of this chapter. 
Their incendiary character should be clear from the observable fact that, 
when they are not simply deemed too sensitive to broach openly, ensuing 
disagreements threaten to set us nearly at fisticuffs, even in scholarly set-
tings.8 This is true not only of empirical questions about  whether any 
common morality truly exists and, if so, what its ‘contents’ or implica-
tions might be in the  here and now. It is true even of the meta- questions, 
concerned with the vagaries of what precisely it might even mean to speak 
of a common morality.

Though we  today find it hard to believe, in late- nineteenth- century Amer-
i ca opposition to the sale and consumption of alcohol was for many 
 people no less intense than indignation against  human slavery a genera-
tion earlier.9 It is especially difficult to determine the empirical contours 
and even the existence of common morality when ethical sensibilities and 
opinions are clearly in flux.10 At such times, new understandings of moral 
acceptability coexist with  those much older, whose adherents vigorously 
defend  these in face of vociferous challenge.11 Where  there exists no gen-



C O M M O N  M O R A L I T y,  S O C I A L  M O R E S ,  A N D  T H E  L AW

27

uine agreement on what morality demands— beneath the level of pon-
derous platitude, perhaps— one cannot intelligibly compare  these de-
mands with the law’s. (The reverse is also true: when  there exists no settled 
or clearly emergent law on a given question, we cannot intelligibly com-
pare law’s demands on us to  those of prevailing morals.)

An essential question  here concerns the empirical scope of common 
morality within a given social order. The methodological obstacles to 
answering that query are daunting. We can confront them only by em-
ploying the widest variety of available instruments, taking up each wher-
ever it best suits the immediate circumstance, from survey research and 
archival inquiry to participant observation and interviews with insider in-
for mants. Even their combination  will sometimes leave us well short of 
the confidence to which we aspire. Yet if the substantive questions impel-
ling such an inquiry are clearly impor tant, we cannot simply discard them 
upon acknowledging the limitations of our pres ent methodological tools. 
We must do the best we can with what we have. In the social sciences, 
 there often seems to exist an inverse correlation, alas, between the mea-
sure of confidence we can have in our answers and the relative importance 
of the questions to which they respond.

Let us start with the most ambitious arguments for moral commonality. 
It may be pos si ble, some plausibly contend, to identify a meaningful form 
of morality shared universally, everywhere on earth, if we confine its con-
tent to a few basic, broad beliefs: do not kill persons; do not cause pain; 
keep your promises.12  These commitments rest on no par tic u lar philo-
sophical “foundations”: they are “primitive, pre- theoretical.”13 They 
“make no appeal to pure reason, rationality, natu ral law, a special moral 
sense, or the like,”14 write two proponents. Following from such commit-
ments are certain “ordinary virtues,” Michael Ignatieff recently writes, “un-
reflexive and unthinking.”  These virtues amount to “a life skill, a practice 
acquired through experience, rather than an exercise of moral judgment or 
an act of deliberate thought.”15 They provide “the necessities of living to-
gether”16 in any form what ever, Heinich observes, and are therefore “the 
very foundation of sociology.”

Heinich’s observation  will seem innocuous to  those untutored in con-
temporary social thought. Yet she then draws out from  these seeming plat-
itudes a number of implications decidedly more challenging, bracing, and 
po liti cally pointed. With the intellectual climate of con temporary France 
chiefly in mind, Heinich thus adds that to deny the indispensability and 
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real ity of shared moral values is to succumb to the “psychologically in-
fantilizing and po liti cally dangerous delusions” of “an individualistic Left, 
systematically anti- state and anti- institutional,” whose adherents “con-
sider it normal to give  free rein to fantasies of omnipotence,” believing 
that “the law is simply a tool of domination to discredit legitimate  human 
desire.”17 Heinich  here refers to the strong and continuing influence of 
Pierre Bourdieu and the early Foucault on French thinking  today about 
morality, of any sort, an influence she only slightly exaggerates.18

In its universality, the panhuman consensus identified by phi los o phers 
of common morality resembles the logical structure of grammar appar-
ently under lying all natu ral languages,19 though this may offer only a 
helpful meta phor, not a more literal claim. And like a universal grammar, 
this consensus apparently originates in the early history of our species. 
“To facilitate living together in groups,” Lindsay argues, “certain patterns 
of cooperative be hav ior” came into being, “and at some point in  human 
evolution norms fostering this be hav ior began to be deliberately inculcated 
in each succeeding generation.”20  These shared norms must be formulated 
in very general terms, to be sure. That fact does not mean that they are 
necessarily vacuous, that they offer no serious guidance in conducting 
one’s life or in drafting further rules, more detailed than  these, for regu-
lating society as a  whole. In fact,  these fundamental moral beliefs are the 
most significant of all. For as H. L. A. Hart observed, “If conformity with 
 these most elementary rules  were not thought a  matter of course among 
any group of individuals, living in close proximity to each other, we should 
be doubtful of the description of the group as a society, and certain it could 
not endure for long.”21

 Because  these rules are scarcely ever questioned, they have  little im-
mediate salience in our minds, though we depend and draw upon them 
daily. Both private conversation and the mass media inevitably focus in-
stead on issues more controversial. “ There is far more moral agreement 
than  there is moral disagreement,” one scholar in this camp contends, “but 
the areas of moral disagreement are much more in ter est ing to discuss and 
so are discussed far more often . . .  The fact that legitimate moral disagree-
ment on some issues is compatible with complete agreement on many 
other issues seems to be almost universally overlooked.”22

It is nonetheless also true that the abstractness of  these fundamental 
commitments requires a spelling out of specifics before they can closely 
guide our actions and acquire much practical significance. The substance 
of  these specifics varies greatly by place and period. This is especially 
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glaring in regard to the ‘detail’ of who  shall and  shall not, within the mo-
rality of a given society, enjoy protection from lethal harm by  others. 
Throughout history, members of other socie ties have often been accorded 
only very limited such protection. And as Lindsay concedes, though “all 
cultures have applied certain core norms within the bound aries of the 
moral community, the common morality cannot determine where  those 
bound aries lie.”23

Like the blanket rule “Thou  shall not kill other persons,” the propo-
sition that one “should not lie” is immediately subject to several quali-
fications, distinct from one society to another. When we add up  these 
exceptions and observe their considerable scope, we inevitably begin to 
won der  whether they do not entirely swallow the putative rule, or at 
least render it only loosely presumptive.24 To each of the purported “moral 
universals” we must then extend this line of inquiry into the qualifications 
restricting its true field of operation. The cumulative effect is to call seriously 
into doubt the entire notion that  there exist any nontrivial moral princi-
ples shared by humankind in all its extravagant heterogeneity, throughout 
its convulsive history. What remains of common morality emerges as not 
merely gossamer in its thinness, but nearly vaporous. Or so one might fairly 
conclude.

 Until we turn our attention to the  matter of punishment, at least. Cross- 
cultural studies reveal extraordinary congruence in intuitions on criminal 
justice among respondents of diverse nationalities and demographics.25 
The commitment to punish perpetrators of major wrongs (and not 
merely to compensate victims) is essentially ubiquitous, as is the societal 
effort to distinguish states of intentionality, degrees of personal culpa-
bility, and actions  under one’s control from actions beyond one’s con-
trol.26 Species- wide concurrence is also evident on a remarkable number 
of criminal  legal rules still more precise.  These concern such diverse 
 matters as the relative seriousness of par tic u lar offenses and the recogni-
tion of vari ous exculpatory princi ples, even the seemingly rarefied differ-
ence between excuse and justification.27 In fact,  people throughout the 
world agree not merely when voicing highly abstract princi ples,  those 
that skeptics of moral universalism dismiss as glittering generalities. 
Worldwide,  people concur as well in their moral responses to many 
detailed factual scenarios.28

It was  these extensive commonalities of moral sentiment that made it 
relatively easy for global negotiators to reach agreement on the Rome 
Statute of the International Criminal Court, on so many of its first 
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princi ples and their juridical formulation. Rules of criminal law and their 
violation simply touch  people more profoundly than other  legal rules. “In 
a world of secular diversity,” writes Garland, “punishment continues to pro-
tect a sphere of sacred values, and draws its force and significance from 
this fact.”29 This is not to deny that  there is greater variety between socie-
ties in the details of  these rules than in  those universal commitments es-
sential to society as such, in any form what ever.

Turning to questions less abstract and more controversial, we must ask: 
What sort of moral order, what agreement on normative fundamentals 
(if any), is essential to social order, to the continued existence of a national 
society over time, one in which most  people could comfortably imagine 
living? And how much of this moral order must find expression within 
its law? To many readers,  these questions  will be the weightiest, whereas 
 others may dismiss them as antiquated Westphalian prejudice. The skep-
tics plausibly won der: Why should we care about an apparent debilita-
tion of the shared moralities that once sustained the nation- state?  These 
 were very often deeply nationalist, in that moral duties  were owed only 
to fellow citizens, and often endorsed massive bloodshed against  others. 
On this view, the distinctive form of po liti cal entity responsible for  these 
peculiar moralities is also historically anomalous and increasingly su-
perannuated by more progressive entities and identities, transnational 
and subnational. Even at the height of its po liti cal power and psycholog-
ical salience in its citizens’ minds, the sovereign state may have rarely 
been the predominant source of shared moral sensibility among a na-
tional population, what ever the wishful thinking of its leaders. Often 
just as influential  were other wellsprings of common morality— a reli-
gious faith, most notably, but also subnational regional identities or the 
culture of one’s caste. Even  today  these competing sources of individual 
self- understanding and social mores remain more power ful in many parts 
of Asia and Africa, as they did in much of Eu rope  until the late nineteenth 
 century.

Then  there are  those of sensibilities more truly anarchistic, who find 
the very idea of order, moral or social— and certainly the two combined— 
insufferably constraining, inherently oppressive. Often inspired by post-
structuralist theory, they too imagine themselves untroubled at prospects 
of the disorder that would ensue from a decline of the national identities 
and institutions through which social morality was long ostensibly trans-
mitted. Central to this agenda is an avowed deconstruction, at once po-
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lemical and scholarly,30 of the collective carriers of  these particularistic 
and “intellectually discredited” ideas: the historic nations of Eu rope. Many 
thoughtful young  people especially find it curious, indeed bizarre, that 
anyone should ever have thought it natu ral or desirable that the task of 
sustaining widely shared morals should lie at the door of nation- states, 
through their transmission of distinctive po liti cal moralities (and other elu-
sive properties allegedly unique to their national “cultures”).

 There have occasionally existed non- invidious forms of nationalism— 
liberal or civic in spirit and self- understanding,31 based on general nor-
mative commitments claimed as irreducible to the culture and historical 
experience of a given  people. The found ers of many modern nation- states 
have in fact often proclaimed their commitment to liberal values,32 in-
cluding that of equal re spect for the rights of other  peoples to national 
self- determination. And public schooling in Western countries has fre-
quently sought to actively propagate such civic virtues as commitment to 
demo cratic governance, po liti cal tolerance, respectful treatment of oppo-
nents, and freedom of speech.33

Still, throughout modern history the  actual forms of common morality 
championed by nation- states— and especially by nationalist social 
movements— have not proven nearly so agreeable. With scarcely a handful 
of exceptions, commendable but short- lived, liberal or civic nationalism 
seems to have existed chiefly in occasional po liti cal rhe toric. This has 
sometimes been soaringly eloquent, yet of limited mass resonance. One 
finds it chiefly in the laudatory treatises of a few Jewish po liti cal thinkers; 
for as a small  people, diasporic throughout most of our history, Jews have 
been understandably quick to recognize the appeal of national identities 
founded on broader bases than the culturally particularistic and allegedly 
primordial, still less the ge ne tic. Some  will say that the much longer legacy 
of illiberal national identity, in Eu rope and beyond, accounts for  today’s 
deep doubts over  whether prevalent forms of national polity can be much 
entrusted to cultivate within their citizens any felicitous forms of shared 
morality, po liti cal or other wise.34 It is by no means clear, though, that such 
distrust as now exists  toward nation- states is chiefly attributable to the 
illiberalism of the moralities they long imparted. For recent data suggest 
that many  people throughout the demo cratic West— the young particu-
larly— are decreasingly committed35 to key princi ples of liberal philosophy, 
notably including tolerance for views they strongly oppose. Against such 
opponents, in fact, vio lence is sometimes warranted and well- deserved: 
so say nearly a fifth of American university students.36
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This chapter can do no more than briefly entertain the possibility that 
common morality in some form, to some extent, may be indispensable to 
the forms of social solidarity that have historically sustained the modern 
state.37 This includes the solidarity long integral to its provision of mate-
rial support to  those unable eco nom ically to sustain themselves.38 This 
book does not straightforwardly offer any answer to that capacious query, 
but— for  those few who may continue seriously to care— seeks only to sug-
gest how pres ent findings bear indirectly upon it. It is helpful to start 
with a brief history of how we have discussed  these  matters.

Beginning with Talcott Parsons’s early work of the 1950s,39 so cio log i cal 
theory for nearly a generation ascribed  great significance to the role of 
shared moral values in holding socie ties together, in solving “the Hobbesian 
prob lem of order,”40 as it was often called. This empirical claim was at 
once highly ambitious and poorly substantiated. It was soon deemed ideo-
logically suspect as well, po liti cally unacceptable to the ensuing genera-
tion of sociologists, spawned by student rebellions of the 1960s. The 
disciplinary pendulum swung  toward an opposite excess: Western so-
ciety lacked any significant moral consensus what ever, sociologists now 
claimed to discover. “Once upon a time, sociologists believed that  people 
 were motivated by the values they learned from society.”41 So reports a dis-
tinguished member of their tribe.  Today, however, even to speak of common 
morality or common culture is unacceptably to “brush aside all questions 
of diversity, oppression, contestation, re sis tance, uncertainty, and change.”42 
Modern capitalism was rife with seething, subterranean conflict, if not ripe 
for revolution.43

The proper question, therefore, surely could not be how much of 
common morality should or would find its way into the law? The only 
serious question was that of whose morality— and whose material inter-
ests thereby rationalized— will win  legal recognition, and whose morality 
the law  will spurn.44 Virtually barred from consideration was the possi-
bility that  there might exist any meaningfully shared moral values binding 
all members of a cap i tal ist society. As Trotsky put it,  there are only “Their 
Morals and Ours,”45 the two inevitably at war,  until we crush them, or 
they us.

Empirical evidence of values that  were accepted generally— embraced 
by even “the working class”— could not at times be entirely denied,46 how-
ever. This ac cep tance was then ascribed to “bourgeois hegemony.”47 The 
worldview of the dominant class within cap i tal ist society deeply perme-
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ates  every aspect of our  mental lives, it was widely argued. This influence 
extends to the moral sensibilities informing our daily deference to authori-
ties, such as workplace superiors, and to our decisions concerning what, 
as cap i tal ist consumers, it is acceptable to purchase from whom. To deny 
the real ity of any truly common morality and at once ascribe its (grudg-
ingly acknowledged) existence to class domination allowed a substantial 
portion of the academic Left to have it both ways: if we must admit to 
any ethical sensibilities shared across class lines,  these simply cannot re-
flect any genuine form of consent. Shared moral sentiments could arise 
only from manipulation and imposition by the power ful. Millions of 
 people, it seems, enthusiastically embraced this theory.48 It was neither 
conceptualized with analytic precision however, nor anywhere treated 
impartially as susceptible to serious possibility of genuine empirical 
disconfirmation.

It is scarcely a controversial proposition that the dissemination and 
adoption of ideas throughout a national society are influenced in some 
mea sure by the distribution of resources within it, though systematic 
studies of this influence are very few.49 To warrant such lavish scholarly 
attention and allegiance, it should have been necessary— but for winds of 
intellectual fad and fashion— for the theory of bourgeois hegemony to 
offer something rather more perspicacious, precise, or counterintuitive 
than so mundane a truism.50 The po liti cal submission of  people poor and 
powerless to their socioeconomic superiors does not, in fact, pres ent so 
deeply vexing an explanatory challenge. Elster’s answer, willfully hum-
drum, is terse but trenchant— and still the best we have: “The inability to 
conceive of anything beyond local alternatives reduces the range of what 
is perceived as pos si ble, while . . .  the pursuit of consonance [that is, over-
coming cognitive dissonance, between what is and what  ought to be] re-
duces the range of what is desirable.”51 Shared moral sentiments play  little 
role in this; yet neither does clever brainwashing, much less brutish 
coercion.

Still, few would deny that in con temporary Western socie ties the ex-
perience of conflict over the requirements of justice has often been no less 
pervasive and fundamental than has a cohesion grounded in moral con-
sensus. In fact, recent scholarship suggests52 that most known socie ties 
combine, if in quite dif fer ent proportion, three very dif fer ent “modules” 
of morality: preventing harm, respecting authority, and avoiding impu-
rity.  These find their respective foundations in prevailing ideas about 
 human nature, cultural tradition, and religious sanctity. Inevitably, ele-
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ments within each of  these modules, as they bear on a given issue, peri-
odically run afoul of the other two, generating moral discord.

Common morality— though it does exist, on this account— simply dis-
plays an internal complexity and multiplicity militating against any easy 
societal convergence on many  matters of ethical significance, major or 
minor. To hope so much from such morality in seamless, day- to- day agree-
ment among  those who work or live together in acute scarcity or other 
challenging circumstances is to hope for too much. On the other hand, 
we should also be careful not to define common morality in such robust 
and demanding terms that it could never possibly exist in the world, as 
our species has ever known it. That move would render the concept en-
tirely unworkable for purposes of social science, which does not much 
concern itself with worlds wholly hy po thet i cal. In fact, to construe 
common morality so that the very idea becomes self- evidently prepos-
terous or simply unintelligible appears to be precisely the tacit agenda of 
 those most fearful of what might be learned by rendering it amenable to 
disinterested empirical inquiry. To them, the very idea apparently seems 
too dangerous to accord it even the modest but respectable status of a 
testable scientific hypothesis.

We might say of common morality, as we encounter it in day- to- day ex-
perience, what Clifford Geertz once said of “common wisdom”: that it is 
“shamelessly and unapologetically ad hoc,” reaching us chiefly “in epi-
grams, proverbs, obiter dicta, jokes, anecdotes, contes morals— a clatter 
of gnomic utterances— not in formal doctrines, axiomized theories, or ar-
chitectonic dogmas.”53 Common wisdom, so understood, would seem to 
encompass common morality. In any event, common morality is equally 
disorderly, certainly from the standpoint of modern moral philosophy, 
which has generally sought much greater coherence to our ethical life.

Even within a par tic u lar profession that holds its members to shared 
standards, “prac ti tion ers live with a fragmented moral consciousness,” 
observes a seasoned teacher of professional ethics at Harvard’s Kennedy 
School of Government. Prac ti tion ers in all professions inhabit “a world 
of multiple sources of obligation, for which no general formula is at hand 
for granting priority automatically to one consideration over another.”54 
The common morality of professional communities often consists less in 
our answers than in agreement on the proper questions, in how they 
should be framed, in why certain ones are now most vital,  others no longer 
so. Scrupulous professionals may meaningfully concur only over the range 
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of considerations they deem relevant in discussing such  matters, allowing 
that among colleagues  there  will exist reasonable differences of opinion 
in assigning proper weights.

In real life,  people often also agree on how to  handle a par tic u lar moral 
challenge at a given moment, though they differ over which princi ples— 
“consequentialist” versus “deontological,”55 most often—to invoke in ar-
riving at shared results. And where they agree on the abstract moral princi-
ples to guide their deliberations, they nonetheless regularly disagree about 
how to apply them, with what results. (Thus, we agree that killing other 
 humans is presumptively wrong, but differ in concrete cases on  whether 
some essential factual predicate is pres ent, as over  whether the concept of 
 human being extends to the  human fetus.) Morality may be “common” at 
 either level or at both, but not necessarily at both si mul ta neously.

The earthiest modes of moral expression, to which Geertz pungently 
refers, appear especially prominent among non- elites, for whom morality 
is entirely a  matter of “practical engagements,” some anthropologists re-
port.56 In their moral reasoning,  those of higher socioeconomic status are 
apparently more comfortable with appeals to general princi ple, and hence 
to thin concepts no less than thick.57 This hypothesis has not been sys-
tematically tested, but recent laboratory experiments suggest its eminent 
plausibility.58 Moral discourse among elites is not entirely indifferent, 
though, to pithy specificity. Above the rank of “peasants,” Geertz con-
tinues, ethical expression may take the somewhat dif fer ent form of “pol-
ished witticisms à la Wilde, didactic verses à la Pope, or animal fables à 
la La Fontaine; [and] among the classical Chinese . . .  embalmed quota-
tions.”59 To say nothing of elegant Persian ta’arof.60

In certain premodern socie ties, in fact, the line between how  people of 
high and low stature conceived or spoke of morality seems to have been 
almost undetectable. One historian of premodern “popu lar morality” thus 
writes, “In the classical world, as Erasmus said, popu lar sayings  were 
valued . . .  collected by the greatest phi los o phers, cited by the best authors, 
quoted by the most distinguished jurists, inscribed on  temple doors as 
worthy of the gods and carved on columns and marble tablets as worthy 
of being eternally remembered.”61 A contrast to pres ent practices is inevi-
table: “Nowadays, proverbs and their close kin gnomai, fables, and ex-
emplary stories do not receive the same attention from high culture as they 
did  until relatively recently,”62 in broad historical terms.

It is striking that nearly all known socie ties, even  those experiencing 
deep instability, remain quite effective for long periods in fastening their 
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members’ capacity for moral censure upon certain objects while diverting 
it from  others, often without heavy reliance upon the law. Still, even within 
the most entrenched forms of social order,  people cannot and do not act 
bovinely on unreflective habit. They interpret their long- standing mores 
with a view to meeting new challenges, resolving questions to which  these 
normative standards, however rich and resilient, do not supply an un-
equivocal answer, or an answer still wholly satisfactory. It is such reflec-
tion that gives a “living tradition,” as it is tellingly called, such adaptability 
as it may possess. This capacity for adaptation proves essential to bracing 
an increasingly unstable environment. Such instability virtually defines the 
con temporary world as most of us know it, and threatens in par tic u lar 
the survival of many non- Western communities, small and vulnerable, 
from the upper Himalayas to the lower Orinoco.

As best we can tell from myriad sources, social scientific and other wise, 
shared ethical sensibilities and the mores embodying them undergo revision 
largely through the ongoing stream of interaction whereby  people infor-
mally propose ‘amendments’ to the ongoing terms of a life together;  these 
terms identify the forms of conduct that warrant censure and approval. 
 Others assess such casual ‘proposals’ in light of second- order standards, 
widely shared, for appraising a proffered revision.  These encompass such 
criteria as prevailing notions of what counts as logical coherence and as 
acceptable evidence, both of which are widely variable by time and place. 
 There  will exist some agreement over which lines of justification— personal 
intuition, divine revelation, appeals to  human nature, the laws of history— 
offer acceptable argumentative moves and which lie beyond serious con-
sideration. In such ways, along  these several paths of persuasion,  people 
induce one another to newly accept and celebrate gay rights, for instance, 
or to denigrate Mormons, stigmatize the obese, disdain  those who read 
Breitbart. (Contrary to a prevalent view among scholars, feelings of dis-
gust  toward  others and the practice of stigmatizing them are not the mono-
poly of any par tic u lar ideological orientation, nor is  there clear evidence 
that any such orientation proves especially prone to it.)

Changes in social mores governing reactions to perceived injustice have 
multiple sources, subtly interacting. Over time, broad cultural and intel-
lectual currents work to shift the line between what conduct most  people 
 will regard as acceptable or objectionable. For  these shifts to alter  actual 
be hav ior, though,  people must decide to shame  those who violate new 
norms and refrain from shaming  those engaged in conduct deemed newly 
tolerable. Novel abstract ideas must, in other words, find concrete footing 
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in altered mores, including  those of praise and reproach. Large notions 
about justice must touch down on myriad micro- interactions between in-
dividuals, usually by first influencing “opinion leaders” at key nodes in 
social networks, local and global. The efforts of such  people, coordinated 
and scattershot, may then accumulate into larger patterns.63

To take only one likely example: throughout nearly all of Western civi-
lization, the rape of  women by men was a familiar feature of relations 
between the sexes. This is graphically evident in the many painted por-
trayals of the classical narrative called The Rape of the Sabines, some of 
which clearly depict the  women as taking lascivious frolic in it all.64 Seizing 
the  women of other social groups, to ensure the reproduction of one’s 
own (and so its survival), has been standard practice, in fact, throughout 
many parts of the world. Only very late into the twentieth  century did 
such depictions of mass sexual vio lence become widely repudiated as 
intolerably indifferent to the indignities and suffering  there represented, 
arousing ire among certain vocal visitors and leading several museums 
to remove such works from their walls. The law’s mandates play no role 
in this.

No one ever knows or controls exactly when diffuse ethical criticism 
of this sort  will prompt shifts in social mores. We know only, from a long 
history of our professional efforts, that the place law occupies in this is 
usually quite slim,  until very late in the game, fi nally bestowing official 
imprimatur upon social changes already established or well  under way. 
The law offers a modest tributary, cascading into a river composed of 
many currents, some of  these rather stronger than it. In the case of mar-
ital rape, in par tic u lar,  these currents notably included the activism of fem-
inist movements.65 Yet feminists won their  legal victories on this issue 
only a full  century and a half  after first insistently raising it.66

In allowing for its own revision (in the ways above suggested), common 
morality incorporates impor tant ele ments of critical morality, though more 
so in certain socie ties than in  others. Integral to the mores of liberal so-
ciety alone is a principled willingness to tolerate criticism of even its most 
fundamental institutions, including  those (such as freedom of speech) 
grounded in tolerance itself. Waldron thus writes, “For what ever our 
modern mores are, they are anything but unsophisticated . . .   there is a lot 
of self- consciousness about all this . . .  [with the result of] making critical 
morality a community norm . . .  So one does not have to embark on an 
allegedly liberal repudiation of our traditions and take off into abstrac-
tion in order to raise questions about  whether this or that local standard 
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should be enforced. It is part of our par tic u lar heritage to address moral 
questions in this reflective mode.”67

Even so, the social mores of liberal tolerance cannot be limitlessly 
indulgent. “Only a thoroughly demoralized community can tolerate 
every thing,” Robert Post rightly counsels; and as Daniel Bell long ago 
observed,68 philosophic liberals profoundly disagree among themselves on 
the acceptable limits to permissible be hav ior. “If pursued with single- 
minded determination, tolerance is incompatible with the very possibility 
of community,” Post continues. “If community life is to survive, on  either 
the local or national level, tolerance must at some point or another come 
to an end.”69 Post wrote  here specifically in support of prohibitions on de-
famatory speech, enacted to ensure re spect for individual reputation—by 
then hardly a  matter of  great controversy in the West.

Yet Post further intimates that community members may share still 
other moral commitments, so integral to their collective identity that major 
breaches should enjoy neither  legal authorization nor immunity from 
stigma. Through both their law and mores, liberal socie ties may defen-
sibly suppress cultural practices seriously inconsistent with their central 
ethical commitments,70 and deny admission or citizenship to  those refusing 
to genuinely accept  these.71 More generally, it is axiomatic that— for better 
or worse— a civilization that fails to defend its most fundamental and con-
stitutive values is lost, though the question of what  those values truly are 
and require in a given circumstance is often subject to legitimate contest. 
The converse danger— “equating difference with disorder,”72 with inevi-
table anomie and imminent chaos— has historically been still greater, in 
any event, a more frequent  actual failing.

The root prob lem  here is that neither Post nor anyone  else has offered 
a remotely satisfactory account of the relation between moral order and 
social order, especially for the unit of the sovereign state. That account 
must be convincing in its causal claims about what truly connects the two 
species of order— about the re spects in which  either of  these truly and sig-
nificantly depends for its existence upon the other.73 An acceptable ac-
count must also be nontautological. It turns tautological when social order 
is defined so as to implicitly incorporate (some nontrivial form of) moral 
order, shared standards of right and wrong. This entails a difficult con-
ceptual challenge: “Not just any busload or haphazard crowd of  people 
deserves the name of society,” keenly observes anthropologist Mary 
Douglas; “ there has to be some thinking and feeling alike among mem-
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bers.”74 Yet this shared thinking and feeling almost immediately begins 
to identify the proper sites for shared sentiments of indignation at injus-
tice, a key element of common morality.

 There is a prob lem of tautology as well in accounts implying that a 
par tic u lar society no longer recognizably exists once many of its mem-
bers surrender some practice or commitment that a given critic happens 
to deem ineliminably sacred. For religious conservatives such as Lord 
Devlin,75  these constitutive commitments fall heavi ly within the realm of 
traditional sexual mores. Even the partial abandonment of  these commit-
ments by  those around them leaves  these  people sincerely feeling like aliens 
in their native land.  Those par tic u lar  legal controversies have now largely 
been put to rest in many Western postindustrial socie ties, though public 
sentiment still lags well  behind, to judge from polling data.76 The scope 
of heated moral conflict  today, in any event, is considerably wider.

The chief challenge for a national society in this connection is to dis-
tinguish between  those moral commitments it may legitimately regard 
as nonnegotiable— which its law or mores  will therefore expect all to 
honor— and  those amenable to revision, reinterpretation, perhaps even dis-
carding, in recognition of moral heterogeneity. Some  will consider this form 
of diversity desirable, while  others simply acknowledge its inevitability. 
More than a few  will seek to reduce it, by means lawful or other wise.

The tension Post identifies between liberalism and the preservation of 
cultures was a prominent theme in contemporaneous writing by other no-
table theorists.77 The central question was: in light of the  human right to 
preserve one’s culture,78 must the liberal state tolerate all practices fairly 
attributable to the culture of any social group among its citizens? Or must 
a liberal state tolerate only  those cultural practices consistent with en-
suring equal re spect and autonomy for all individuals,79 in their treat-
ment not only by the state but by private parties as well? If the latter, then 
liberalism is clearly compatible with, and may even require, a  great deal 
of cultural suppression, often of non- Western immigrant groups who reg-
ularly seek to deny their members (especially though not only their 
 women) the essential freedoms now enshrined in international  human 
rights law.

Within a given country, differences between subcultural groups have 
often also been a significant source of differences in moral perspective. 
Yet in all  those prior discussions among po liti cal theorists of vari ous 
stripes, the question of  whether any shared sense of morality is necessary 
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to an adequate mea sure of social solidarity and public order floated 
only very obscurely in the background, never rising to an articulated 
source of anxiety. Cohesion was simply not their concern. Despite some 
variation among  these (largely liberal) theorists of multiculturalism, all 
seemed generally to assume— without offering any supporting evidence— 
that a sufficient basis for social coordination exists in our shared acknowl-
edgment that  others possess the  legal rights they do, that this offers a foun-
dation adequate to what ever form of solidarity is necessary to staunch the 
conflicts leading to societal dissolution.80 By implication, no self- inhibition 
in the exercise of  these rights would be necessary.

In response to conservative laments over declining morals, H. L. A. Hart 
wondered in 1967, “What are the criteria in a complex society for deter-
mining the existence of a single recognized morality or its central core?” 
Only some compelling answer to that question could identify which de-
partures from this core might credibly count as evidence of “disintegra-
tion,” as signs of “drifting apart,” in Devlin’s ominous words.81 To be more 
specific, let us suppose that we  were indeed reaching a point where mu-
tual intolerance and (in Hart’s words) where “quarrels over the differences 
generated by divergent moralities must eventually destroy the minimal 
forms of restraints necessary for social cohesion.”82 How would we know 
that this fate was imminently upon us, that we truly heard the whisper-
ings of Cassandra and not merely delirious ravings of minor prophets? 
To this question, conservatives of Hart’s day ventured no serious response, 
by which I mean a so cio log i cal response, empirically and theoretically in-
formed, more careful than Devlin in its use of key terms.  Today’s prophets 
of doom offer  little better, though they may prove correct in their fore-
bodings nevertheless.

What Post had to say of the need for “shared culture” must be said as 
well of shared morality (which he had no less in mind), if only  because the 
two much overlap: “At some point . . .  cultural disagreements become so 
intense that they lose their intramural character. They cease to occur be-
tween  those who imagine themselves as struggling to define the destiny of 
a shared culture.”83 The factions, each encased within its cocoon of thought 
and feeling, occupy parallel universes, moral and ontological. They must 
ultimately go their separate ways, peacefully if pos si ble, other wise if neces-
sary. Post is thus driven to conclude (though he offers no historical ex-
amples) that at  these extremities of moral discord, socie ties simply meet 
their end.
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Even when the key question receives a clear and forceful formulation, 
as this chapter seeks to provide, it continues to elude a compelling an-
swer. What kind of moral consensus is both necessary and pos si ble in a 
country very large and culturally diverse? How much agreement is it rea-
sonable to expect and enforce, through law and mores, on ethical funda-
mentals fairly understood? How much of such agreement now actually 
exists? We may linger pensively over  these questions and their perplexi-
ties. As we do, the empirical evidence continues to mount that deep dis-
sensus, reflected in sharp judgment of  others and their worldviews, can 
be greatly destabilizing to a polity, especially to its least stable members, 
already prone to vio lence. This pres ents a predicament and a policy choice 
irresoluble by comforting talk of pluralism.

Plurality can take very dif fer ent forms— sociological, po liti cal, and 
moral (among  others)— and the relations between  these can be intricate, 
in ways alternately vexing and reassuring. So cio log i cal plurality is offi-
cially welcomed, though  there is now substantial data indicating that re-
ligious, ethnic, and racial differences much weaken social trust and civic 
engagement.84 Plurality in politics presumptively carries a positive valence 
as well, for robust electoral competition, sparking vigorous debate, en-
sures that a variety of reasonable views  will find a public hearing. Beyond 
a certain point, however, po liti cal plurality becomes “polarization,” and 
the evaluative valence turns negative.85 In extremis, po liti cal polarity eases 
into ontological: this is what Mark Zuckerberg had in mind when la-
menting the “fragmentation in our sense of shared real ity . . .  our loss of 
common understanding.”86

A further type of plurality— sometimes empirically correlated with the 
po liti cal, yet analytically distinct— concerns differing sentiments about 
justice and injustice. What sorts of activities trigger strong feelings of in-
dignation and attendant practices of reproach (public or private), among 
distinct ele ments of a national population? It is likely that what we  really 
valorize in this moral plurality is not the diversity itself, but only its toler-
ance, for which we pride ourselves. This tolerance is apparent mostly 
within liberal polities alone, for that  matter, and in practice only to a 
modest, uncertain extent.

Tolerance of social mores embodying greatly dif fer ent conceptions of 
right and wrong is genuinely valued only insofar as  actual differences do 
not challenge anyone’s core commitments. For some  people, such com-
mitments extend well beyond  those few, universal princi ples with which 
this chapter began, to  matters much more detailed and culturally specific. 
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Even seemingly minor differences in mores—in  others’ “scandalous” 
beachwear, for instance, or in the “strange smells” (evoking disgust)87 their 
cooking emits— are in practice regularly tolerated less on grounds of high 
liberal princi ple than in grudging resignation to brute requirements of a 
modus vivendi tenuously won, where greater agreement, despite occa-
sional efforts to foster it, has proven simply impossible.

It was Montesquieu’s Persian Letters that first alerted modern Eu ro-
pe ans to the fact that acute moral alterity can be acutely disconcerting. In 
that epistolary novel, this meant the consternation— sympathetically por-
trayed—of Persian elites at the liberal West’s tolerant and gaily sociable 
ways,88 especially among its  women. Now as then, for large numbers of 
 people throughout the world,  those who do not pride themselves on their 
cosmopolitanism,89 ethical alterity and the cultural differences engen-
dering it (of which Post speaks apprehensively) often prove not merely 
disorienting on first encounter, but per sis tently rankling, setting the tem-
perature of intergroup relations at just short of a low simmer.90 Sociolo-
gists have found that physical proximity to groups with differing morals 
can enhance the perception of this threat.91

What are the long- term repercussions of living  under conditions of 
acute moral plurality— the consequences for individuals, national socie ties, 
and demo cratic polities? This question has not received serious social sci-
entific attention, nothing remotely comparable to the attention accorded 
to plurality of the so cio log i cal or po liti cally partisan sort. Moral plu-
rality is conceptually identical to neither.  There have regularly existed 
major differences in moral sensibilities among  those of common social 
background and party affiliation, as where po liti cal parties successfully 
strive to offer a “big tent.”

Yet recent social science suggests a growing division of Americans into 
insular and homogeneous enclaves.92 “Cross- cutting cleavages” once leav-
ened po liti cal conflict with the mutual re spect and civility more readily 
displayed  toward  those with whom we share some salient affiliation (as 
neighbors, workmates, fellow Elks members) beyond the realm of elec-
toral politics. This unfortunate development helps explain the increasingly 
hard edge to discussion of many policy issues over which most  people, 
even  those po liti cally engaged,  were once prepared to allow that “reason-
able  people  will differ.”93 For the reasons that Post identifies in speaking 
of cultural plurality, we should doubt the desirability of sharp moral plu-
rality, certainly in the civic realm and prob ably well beyond. We should 
appraise it not as we officially judge the so cio log i cal variety— with pre-
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sumptive sympathy. We should view it as we do extreme po liti cal plurality, 
intense ideological polarization. As a society fractures along any number of 
pos si ble lines, common morality becomes at once more impor tant for se-
curing public order (in defensible form) and much more difficult to attain.

This book ventures no further reflection on  these momentous  matters, 
for my focus is on the workings of common morality at levels of life both 
smaller and larger than the national society. It is as members of govern-
mental entities that our mores as citizens— our felt sense of civic duties 
and civic virtues— come clearly into play. Yet it is at other tiers of social 
organ ization, and in the interactions  these afford, that common morality 
is  today often more vibrant and consequential, more significant to social 
change no less than to social order, in ways that Chapters 2 and 3 sug-
gest. And yet, if demo cratic states require any robustness of shared po-
liti cal morality among their citizens, it would be naive to hope that we 
might substantially overcome its grave weakening by way of rights- 
restraining mores salubriously at work above and beneath the sovereign 
state.

The notion of common morality, sketched in the Introduction and cen-
tral to my ensuing analy sis, is integral to the concept of a right to do 
wrong. Rights of this type consist precisely in their inconsistency, each in 
its way, with distinct ele ments of the moral commitments shared within a 
given social space, large or small. Let us therefore next consider several 
brief illustrations of rights to do wrong, and the societal efforts to hinder 
their abusive exercise. This provides a rich trove of empirical material from 
which the  later analy sis  will draw in identifying and explaining the locus 
and significance of such rights.
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A Sampling of Rights to Do Wrong

This chapter summarily introduces a number of rights to do wrong and 
the considerable attempts to restrain their disfavored exercise.  These 

pages thus offer a solid factual basis on which ensuing inquiry  will rely in 
seeking to discern the place and meaning of such rights within our socio- 
legal order.

Offensive Speech

In the United States, the Constitution allows  people to engage in highly 
offensive speech. They may express their hate of minority groups, for ex-
ample, as long as this does not constitute “fighting words”1 and poses no 
clear, immediate danger of vio lence.2 Data suggest that only a very small 
number of  people have actually employed such speech,3 however. And they 
have generally been met with widespread recrimination. When incidents 
of hateful speech become widely known, public protest is a regular re-
sponse in the United States and many other parts of the Western world.4 
At such times, two  legal scholars note, “citizens often perceive a gap be-
tween having a right and  doing the right  thing, and raise their voices to 
close the gap.”5

Violent “hate crimes” often elicit still stronger protests, such as  those 
 after German “skinheads” burned down buildings housing Turkish im-
migrants some years ago.6 By historical and comparative standards,  today 
such vio lence is very infrequent, certainly in the United States.7 A few in-
sensitive remarks by a handful of young students in a small Iowa com-
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munity8 now merits sustained attention from the New York Times,9 whose 
coverage then draws worldwide effusions of sympathy and moral support 
for the two students thus targeted. Vio lence conducted by members of the 
same minority groups  today frequently elicits responses indistinguishable 
from reactions to vio lence against such groups. Thus, as Sohrab Ahmari 
writes of recent American events, “When a jihadist would go boom some-
where, pre- emptive hashtags expressing solidarity with threatened Mus-
lims are never far  behind.”10

Mass protests against “hate speech” effectively rejuvenate what Dur-
kheim called the “collective conscience” of liberal socie ties— our com-
mitment to mutual re spect and tolerance for members dif fer ent from 
ourselves. A more modest view might simply observe that public protest 
creates such conscience where prior evidence of its vitality may have been 
spotty. Public protest also affirms the  legal rights of victim groups whose 
members have been mistreated and stigmatizes offensive speakers, who 
often retreat from public view, curtailing overt efforts to enlist adherents.

We  lawyers usually assume it is chiefly the First Amendment that re-
strains the law’s regulatory hand in  these  matters. Yet other, subtler mech-
anisms are also powerfully at work. In the back of our minds, Americans 
realize that few  will exercise this par tic u lar right. We at least dimly sense 
that if many more  were to do so, we would almost certainly have to reas-
sess its acceptability and constrict its scope. To be more specific, the po-
liti cal import of organ izing a Nazi po liti cal party, exercising one’s right 
of speech and association in this manner, is very dif fer ent in a country 
that has experienced right- wing authoritarian rule in recent history than 
where constitutional democracy has had a long and stable history.11 The 
rules defining the scope of  these entitlements are therefore generally very 
dif fer ent within  these two sorts of society.12 German constitutional law, 
in par tic u lar, includes several provisions specifically designed to ensure 
that no one may again employ liberal freedoms as vehicles to destroy the 
demo cratic pro cess.13  Legal restrictions on hate speech often also promi-
nently appear in socie ties just emerging from civil war among tribal and 
ethno- religious subgroups.

Americans have been able to take it comfortably for granted that ex-
tralegal impediments are in place on violent ideological extremists and 
 those they might other wise recruit.14 For this reason alone we have been 
able to accord them such indulgent  legal treatment.15 A revolutionary 
leader of Left or Right might plausibly complain that our law compels him 
to endure a form of “repressive tolerance,” along much the same lines 
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Herbert Marcuse had in mind.16 Amer i ca’s willingness to indulge highly of-
fensive speech thus depends on a  great deal more than our constitutional 
law. Such law itself rests upon certain key so cio log i cal assumptions, indis-
pensable yet rarely articulated or acknowledged. A Eu ro pean observer 
might well dismiss our much- vaunted First Amendment and the shelves 
of adulatory scholarship it long inspired as mere liberal philosophical froth 
atop a deeper conservative sea of common morality and the informal devices 
by which we police it.

The most telling current evidence for this conclusion may lie in recent 
federal prosecutions of Islamist radicals accused of providing “material 
support for” or “solicitation” of “terrorist acts.”17 Justice Department of-
ficials find it increasingly necessary, with the guarded approval of federal 
courts, to interpret  these criminal offenses so that they now encompass 
what some would still regard as constitutionally protected speech.18 The 
government’s fear has been that such utterances— artfully couched to fall 
just short of “incitement to vio lence”— will, as in Western Eu rope,19 suc-
cessfully spread radical Islamist ideas and spur the vio lence  these some-
times inspire. Conferences of pro- Palestinian activists in the United States 
 today openly invite attendees to “come navigate the fine line between  legal 
activism and material support for terrorism.”20 This species of activism 
employs speech and related rights of association as its chief weapons. As 
Islamist attacks increase throughout much of the world,21 po liti cal pres-
sures build within the United States for further prosecutions,22 seeking to 
move the evolving jurisprudence still further down the path of criminal-
izing speech. And as the American public perceives ever graver security 
threats, it  will almost inevitably consent or acquiesce more readily to 
greater  legal restrictions on forms of speech deeply at odds with common 
morality and the informal practices embodying it.23

The contingent quality of our American commitment to  free speech 
reveals itself still more starkly, perhaps, in President Barack Obama’s 2011 
decision to assassinate Anwar al- Awlaki,24 the American imam whose re-
corded sermons preached violent jihad against the West.25 The United 
States alleged that al- Awlaki held operational responsibilities within Al 
Qaeda and had planned par tic u lar attacks,26 but evidence for that claim 
was not strong.27 Much more compelling was the view that his spectac-
ular oratorical gifts had attracted many millions of sympathetic online 
viewers to the jihadist cause. A number of individual attackers throughout 
the world had, in fact, specifically credited him as a major influence on 
their thinking and activity.28  There existed only a tenuous  legal basis for 
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his assassination,29 but that question was never mooted before the court, 
which declined to address the merits of his  father’s early  legal objections. 
 These  were dismissed on procedural grounds (lack of standing) and the 
separation of powers.30 Though a U.S. citizen, engaged in expressing his 
po liti cal opinions, Al- Awlaki was— with only the wispiest of  legal process— 
unceremoniously murdered: his speech was deemed too  great a threat to 
national security, to public order.31

It is true that highly inflammatory and offensive rhe toric constitutes 
only a small fraction of all po liti cal speech. Offensive artwork, however, 
has been a significant portion of the most “sophisticated,” commercially 
prized, and culturally influential of twentieth- century art. Creators of en-
tire aesthetic genres— from surrealism and situationism to per for mance 
art— self- consciously understood themselves, on several accounts,32 as en-
gaged in challenging dominant moral sensibilities, in opposition to which 
they often found their very raison d’être. Épater la bourgeoisie became 
the proud banner for generations of the cultural avant- garde, with each 
new wave laboring to “transgress” what ever diminishing residue of truly 
conservative morality had somehow escaped adequate attention of the 
preceding.33

This specifically aesthetic critique of capitalism has always differed 
from the moral critique.34 It directs its indignation not at alleged injus-
tices but at philistine vulgarity. It condemns the plodding indifference that 
capitalism’s stolid denizens allegedly display  toward true beauty and the 
emotional intensity of “limit experience,” probing the uncertain line be-
tween plea sure and pain. Straying far from common parlance  here, Amer-
ican constitutional law conceives of the arts as involving “speech,” and as 
a form of speech expressing “opinion” rather than asserting “facts.” The 
result is to insulate artists from state censorship and other governmental 
policy animated by the impulse to “protect public morals” from the prov-
ocations of willfully subversive aesthetes.

 Here we must pose a question that is necessarily counterfactual:35 In 
what direction would our law likely move if Americans came to believe 
that intentionally inflammatory artwork was apparently succeeding in its 
attacks on common morality? It is inconceivable that its indulgence would 
long endure,  little more so than if a fascist or communist po liti cal move-
ment  were to gain a significant following on our shores. It is a seriously 
mooted question throughout much of the world, especially in Muslim 
lands,  whether Western- inspired mass culture,36 demonstrably influenced 
by the modernist arts, pres ents a genuine threat to “sound morals,” as state 
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authorities and large publics understand the notion. Concerns with that 
possibility are no longer only the quirky hobby horse of a few crotchety 
culture critics. It is true that  actual demand for truly transgressive artwork 
of the avant- garde has never been large. And when public curiosity strays 
beyond bohemian enclaves,  those claiming to speak for common mo-
rality frequently take up the challenge, opposing its public funding and 
display.37

As with hate crimes and hate speech, the official endorsement of of-
fensive artwork regularly has effects quite paradoxical, reawakening 
public antipathy  toward what many continue to regard as “obscene” and 
therefore wrongful. The open depiction of certain sexual acts, even where 
this can no longer be lawfully prohibited, still often entails a significant 
breach of shared moral sensibilities. The very pro cess of indignant public 
reaction to their profanation,  whether lawfully or other wise (as by child 
pornography38), serves above all to invigorate  these moral sentiments. It 
adds only a telling condescension to dismiss  those engaged in this moral 
rejuvenation as mindless slaves of “moral panic.”39 Of authors employing 
this term, “it is always pos si ble to suppose,” Garland gingerly allows, that 
they “are simply refusing to take seriously the moral viewpoint of  those 
who are alarmed.”40

In summary, Americans indulge their more ‘eccentric’ exercises of First 
Amendment freedoms precisely  because— and only when  we’re quite cer-
tain that— those engaged in  these pose no serious threat to the survival of 
 these freedoms, and of liberal society itself. We trust to the efficacy of 
common morality to satisfactorily restrain the practice, and limit the wide 
impact, of any expression, po liti cal or aesthetic, broadly deemed as deeply 
disruptive.

The United States remains unique in the mea sure of  legal freedom it 
grants to morally offensive speech and association. Yet the essential is-
sues are by no means confined to that country. A scholar of Islamic law 
writes to similar effect that “the constitutions of many Muslim countries 
would seem formally to allow critical inquiry into Islamic scriptures, the 
open practice of non- Muslim religions, and apostasy from Islam. It seems 
generally to have been assumed that  these would not happen very 
often— and that when they did, they could be dealt with, if necessary, via 
laws permitting the suppression of . . .  activities likely to cause unrest.”41 
This much is  little dif fer ent from practices in the United States. The courts 
of Muslim- majority states often characterize such speech and activities, 
in  legal terms, as “contrary to public order and morals,”42  here invoking 
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statutory provisions earlier imposed, ironically, by Western former colo-
nizers, and now sometimes interpreted through the analogous Sharia con-
cept of hisba.43 This scholar continues,

As both the  human rights movement and Islamic revival have si mul-
ta neously spread, we find that this solution works less well. Indeed, 
countries and courts are finding it very hard to continue the practice 
of formally allowing be hav ior on the assumption that social pres-
sures  will keep it from happening. For one, encouraged by global 
 human rights movements and local NGOs, members of dissenting 
Muslim groups and / or religious minorities are increasingly defying 
social pressures and are demanding the right to speak and act in ac-
cordance with beliefs that are deeply unpop u lar.44 At the same time, 
most countries have also seen factions [voicing revivalist versions 
of Islam] arise that believe it is impor tant symbolically to outlaw 
 these types of practices— rather than simply let social pressures 
work on them or suppress them on “secular” grounds.45

Bankruptcy

To declare personal bankruptcy would often be materially advantageous 
to thousands of working Americans who are experiencing severe finan-
cial difficulty.46 Many such  people also believe, however, that it is wrong 
to dodge one’s financial obligations when one’s plight owes to one’s own 
imprudence rather than to sudden medical expenses. Such individuals 
therefore delay for long periods before acknowledging the inevitable.47 
 These feelings of personal obligation  toward  those who placed trust in one’s 
financial probity combine with the considerable stigma (as some data sug-
gest)48 still associated with  going bankrupt to deter significant numbers 
from exercising rights to so discharge their debts.49 Their self- understanding 
as “morally responsible” persons also leads many to defer that step, even 
when virtually inescapable, to their considerable detriment.

Yet if stigma  were to decline greatly, as some scholars believe is occur-
ring,50 and every one for whom bankruptcy was advantageous then de-
clared it, current law could quickly become unsustainable, eco nom ically 
and po liti cally. The increasing numbers of bankruptcy petitioners repeat-
edly (in 1976, 1990, 1998, and 2005)51 led federal legislators— expressly 
invoking “weakened stigma”—to tighten requirements,52 at the urging of 
consumer credit companies.53  Until well into the twentieth  century, at 
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least, Christian ministers effectively imparted “the presumption that some 
moral failing lay  behind each and  every business failure,”54 writes one his-
torical sociologist. Bankrupts  were often shunned by fellow believers.55 
And though large parts of American society have secularized in many 
ways,  these long- standing views continue to exert nontrivial influence, es-
pecially on  those of lower socioeconomic status, whose appreciation of 
economic forces is often unsophisticated. This ingenuousness may exer-
cise some salutary influence, ironically:  there is a positive correlation, even 
 today, between favorable credit scores and self- identification as “reli-
gious.”56 The bankruptcy proceeding is itself richly steeped in moral sym-
bolism and continues to display, with its unmistakable tone of anticipated 
penance, the hallmarks of what sociologists call a “successful degradation 
ceremony.”57

We might claim to wish that  people of modest means, facing severe 
financial distress, better understood the extent to which  factors beyond 
their control often prejudice their economic plight. And yet, as a polity 
and society we implicitly bet upon the continuing efficacy of more ‘inno-
cent’ views (which enjoy some empirical support).58 We depend upon the 
self- restraints  these subtly impose when we draft the law of bankruptcy 
eligibility as generously as we sometimes have. We let  people weigh the 
costs and benefits of declaring bankruptcy, assuming that pecuniary cal-
culations  will be foremost in their minds. Yet we also quietly hope and 
expect that, among the relevant costs of  doing so, the possibility of suf-
fering social stigma  will be duly counted in the balance. If we could no 
longer trust to stigma’s quiet, sub- rosa workings, we would almost cer-
tainly have to tighten our law of bankruptcy to a degree many would re-
gard as unpalatably draconian.

Other countries appear to rely on stigma less than does the United 
States. But their law invites courts to take a finer- grained look at how the 
debtor arrived at his pres ent predicament, at how maturely he has been 
addressing it, and on  these bases to distinguish forgivable from inexpun-
gible arrears.59 In other words, courts more closely scrutinize the moral 
defensibility of a debtor’s purchasing be hav ior, in light of his income, sav-
ings, familial duties, and age (which bears on the level of ethical maturity 
reasonable to expect of him). Most Americans would presumably reject 
such intimate and extensive governmental inquiries as unduly paternal-
istic encroachments on their private lives and liberties.

Stigma provides a ser viceable alternative. In the United States stigma 
attaches not only on account of the presumed financial imprudence of 
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 those declaring bankruptcy; it arises as well from fears that sophisticated 
debtors exploit the bankruptcy pro cess itself, shrewdly shifting assets off-
shore or to states with generous “exemptions,” a practice not uncommon 
among wealthy Americans.60 Common morality revolts at  these oppor-
tunistic stratagems and at a system acquiescing in them. Where require-
ments for bankruptcy are drafted more stringently and hence fit more 
closely with common morality (as in certain Scandinavian socie ties), 
stigma does not so heavi ly attach to the  people who resolve their finan-
cial prob lems  under the relevant regulatory architecture. For fellow 
citizens can be confident few  will gain relief from the natu ral and foresee-
able consequences of economic extravagance, at least, and certainly not 
by “gaming the system.” As a result,  there is also less need for stigma, for 
its extralegal pressures to fill a considerable gap between law and pre-
vailing morals by deterring recourse to rules that many perceive as unduly 
generous.

“Welfare” Entitlements

Several federal programs for social provision to poor  people create eco-
nomic entitlements that frequently go unclaimed by many of  those eligible 
and in apparent need.61 The intended beneficiaries are sometimes simply 
unaware of their eligibility or are disinclined to complete the necessary 
paperwork,62 in exchange for benefits they regard as paltry.63  Until the 
late 1960s, at least, only some 40  percent of Americans eligible for Aid to 
Families with Dependent  Children (traditional “welfare,” in common par-
lance) exercised their right to it.64

Recent studies suggest that disinclination to do so is often due partly 
to the cognitive and psychological repercussions of material deprivation 
itself.65 Such  people are demoralized, in a word, though some policy ana-
lysts believe that simpler paperwork might induce greater rights- claiming. 
For Medicaid,  those who qualify yet decline to register— estimated as some 
six million  people in 201666— sometimes blithely assume that they are 
simply too young and healthy to require its ser vices, and that they  will 
easily cover minor medical expenses out of pocket.67

 There is no direct evidence to suggest that  those who decline to exer-
cise their right to  these federal entitlements feel any specifically moral 
duty to refrain from  doing so.  There is substantial indication, though, that 
many potential beneficiaries fear the stigma of negative moral judgment 
from  others, directed against all who seek such assistance. Some scholars 
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contend that this has been a significant obstacle to benefits- claiming in 
several Western countries,68 notably including the United States.69 Other 
researchers demonstrate simply that welfare recipients feel that they are 
stigmatized for seeking a “public handout.”70 It requires no  great leap be-
yond  these surveys to surmise that the negative self- characterizations 
they have uncovered lead recipients and eligible nonrecipients— persons 
deliberately declining to assert this right—to pejorative self- appraisal. If 
this is so, they feel badly about themselves not in some generic way but 
in what should be described as a distinctly moral sense. From available 
evidence, it is impossible to determine  whether  these feelings are ones of 
guilt or of shame.71

The stigma attached to seeking this form of public assistance originates 
almost certainly in the view prevalent within common morality that able- 
bodied adults should somehow find a way to financially support them-
selves.72 At very least, one should turn for help to  family members before 
resorting to governmental support. Scholars nonetheless believe that 
stigma in this regard has waxed and waned over the years, for a variety 
of reasons, including the relative activity of “welfare rights” movements 
encouraging greater rights- claiming.73

Disability Benefits

Over only the last generation, the novel diagnostic category of “dis-
ability”74 has become the rationale and foundation for major institutions 
that  today effectively encourage  people to understand themselves in this 
fashion, classify themselves  under this conceptual category, and claim  legal 
entitlements on its basis. This development is now evident not only in 
wealthy Western welfare states but throughout much of the world.75

“As many as one in four students at some elite U.S. colleges,” reports 
the Wall Street Journal,76 “are now classified as disabled, largely  because 
of mental- health issues,” notably anxiety and depression. This “entitles 
them to a widening array of special accommodations like longer time to 
take exams.” The profusion of claimants has reached a point where some 
professional observers have begun to question the value of the SAT and 
ACT tests in comparing applicants for college admission. School psychol-
ogists ascribe the exploding numbers “to less stigma around  mental ill-
ness,”77 among other hypotheses.

In the United States, submitted claims for federal disability benefits 
have risen greatly in recent years.78 Policy analysts and administrators 
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within the U.S. Social Security Administration  today strongly suspect that 
the social stigma historically associated with admitting to a disability and 
being publicly labeled in such terms has significantly declined.79 The pros-
pect of stigma, they reasonably infer, no longer so seriously deters many 
claims for benefits.

This may be generally for the best. It is nonetheless also apparently 
true, as some data suggest, that the diminished risk of shame encourages a 
higher ratio of “false positives.”  These are disability claims— successful or 
other wise—by  those who could in fact find some form of gainful employ-
ment if they  were prepared to seek and accept it. The recent explosion in 
certain forms of benefits- claiming reveals how extensively  these govern-
mental programs have always implicitly relied upon such stigma as their 
unacknowledged precondition, their unstated so cio log i cal underpinning.

The bipartisan Social Security Advisory Board has urged reforms80 to 
a program whose burgeoning annual costs in 2016 exceeded $150 bil-
lion.81 The percentage of Americans receiving such benefits has more than 
doubled since the mid-1980s, though workplace injuries fell during  these 
same years and self- reported mea sures of overall health improved.82 Some 
portion of this increase in rights- claiming may owe to slightly relaxed eli-
gibility requirements, introduced in 1984.83 But the rise in “take-up” rates 
has continued long thereafter, especially in recent years.84 Nearly one- third 
of  those on federal disability benefits became eligible on the basis of  mental 
disorders,85 notably depression.

It is also telling in this regard that nearly half of rejected disability ap-
plicants ages 33 to 44 manage to return to work despite having formally 
represented themselves as unable to do so.86 Equally suggestive is that, 
irrespective of health status,  those who did not complete high school apply 
for disability benefits twice as often as college gradu ates.87 This indicates 
that diverging prospects in respective  labor markets among  those with and 
without college degrees, rather than seriousness of impairment, explain a 
 great deal of this variance in the entitlement claiming. Take-up rates also 
increase during economic recessions,88 though  there is no reason to be-
lieve that disabilities occur more often during  these periods than in times 
of greater prosperity. Several Western Eu ro pean countries, with still more 
extensive benefits for the disabled, manage to limit the portion of their 
labor- age population receiving  these benefits to much lower levels than 
in the United States.89

 There is also informed speculation that “men  today may feel less pres-
sure to find jobs  because they are less likely than previous generations to 
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be providing for  others.”90 Some scholars ascribe this to the well- established 
retreat from the institution of marriage by males of lower socioeconomic 
status.91 Men who do not live with their young  children—an increasing 
percentage92— are less likely to voluntarily assume the financial responsi-
bilities of fatherhood.93 It is scarcely surprising that  those with  little com-
punction about shirking such fundamental duties would find  little objec-
tionable in seeking disability benefits whenever they believe themselves 
so entitled,  whether or not they could find some form of work, perhaps 
unappealing to them.

 There is even some credible evidence that many of the unemployed seek 
federal benefits, including  those for the disabled,  because they are unwilling 
to accept the type of jobs available.94  These claimants view such positions— 
jobs with low wages, strenuous tasks, and longer commutes—as affording 
conditions of life  little better than public provision; or simply as beneath 
their dignity.95 The felt sense of moral responsibility,  whether to  family de-
pendents or fellow taxpayers, to accept what ever work may be available 
appears no longer so strong as it once was, according to some respected 
analysts. More venturous speculation advances the possibility that the in-
ternet’s advent has increased disability take-up rates simply by reducing the 
boredom and isolation of unemployment, of being stuck at home.96

The Right to Die

A legally competent patient with a sudden, life- threatening ailment has 
an unqualified right to decline medical treatment essential to his survival.97 
Even so, physicians, other medical personnel, and  family members gener-
ally do every thing within their powers— legal and beyond—to effectively 
prevent such a patient from exercising this right. They intercede  because 
they think it wrong to allow anyone to die in this way, without what they 
consider an ethically acceptable reason.  There is considerable evidence that 
their conduct— generally successful to this effect—is fully consistent with 
prevailing moral sensibilities. Chapter 3 discusses this in some detail.

Rights in the Workplace

In certain types of workplaces— and not only on the industrial assembly 
line— formal rules are often much more stringent “on the books” than 
shop- floor supervisors would nearly ever enforce.98 If supervisors did so 
on a regular, nonemergency basis, workers would regard this as unfair.99 
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Through its negotiations over collective bargaining agreements, the com-
pany may win formal entitlement to rules draconian on their face. Yet it 
does so  because com pany representatives and  union leaders both under-
stand that such rules  will remain largely on the shelf. In other words, the 
com pany’s  legal rights become pos si ble exactly  because of anticipated re-
straint in their exercise.

The second and more impor tant reason  union negotiators agree to de-
manding, pro- management rules is that this facilitates re sis tance to man-
agerial authority by “working to rule.”100 This form of  labor militancy, 
which some claim to be increasingly salient in recent de cades,101 enables 
workers to shut down an entire plant, airport, or highway tolling system 
without violating a single  legal duty,102 indeed by honoring—to the 
letter— the terms of their formal contractual duties. Workers need only 
“refuse to cut the corners necessary for  things to function smoothly,”103 
as observes one law professor.

Collateral Damage in War

International law permits militaries in armed conflicts to kill civilians— 
knowingly, if unintentionally— where such “incidental” harm is not 
“clearly excessive”104 in relation to “the military advantage anticipated” 
from a given use of force. Even so, through more stringent “rules of engage-
ment” and procurement policies for nonlethal weapons, the U.S. military, 
like that of other Western powers, displays considerably greater restraint in 
the use of force; it also redresses more of war’s harmful consequences, via 
compensation and condolence payments to victims, than international law 
requires. As Chapter 3 elaborates, reputational concerns among Amer i ca’s 
leaders, attentive to global opinion, prompt this rights- restraint.  These 
concerns influence in turn the professional calculations of combat officers. 
Military elites have become fearful about career- ending accusations of au-
thorizing or failing to prosecute instances of arguably excessive force.

Whistle- Blowing

To encourage public disclosure of corporate fraud, several federal statutes 
grant whistle - blowers a sizable share— regularly in the multimillion- dollar 
range—of sums that the government recovers from criminal defendants.105 
 These incentives, though seemingly strong,106 have not prompted signifi-
cant numbers of “false positives.”107 Nor have they led to such frequent 
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disclosure of misconduct as to disrupt vital government programs and the 
industries supplying them with goods and ser vices. Both consequences 
would have to count as harmful, and undesired by legislative draf ters. Their 
possibility has been a continuing concern to several U.S. presidents.108

Despite the law’s formal bar against employer retaliation, the right to 
blow the whistle finds itself much constrained, in practice, by the knowl-
edge that  doing so  will destroy one’s valued relations with co- workers and 
one’s prospects in pertinent  labor markets.109 Joined to this source of hes-
itation is the counsel of  family and friends,110 discouraging the employee 
with knowledge of corporate fraud from exercising rights to profit from 
disclosing it.111 On one hand,  these countervailing pressures ensure that 
no one undertakes such reporting too lightly, and this reduces inaccurate 
allegations. On the other hand, the result is that whistle- blowing is almost 
certainly ‘underproduced,’ given the demonstrated extent of corporate 
misconduct uncovered in other ways.112 An implicit aim of all whistle - 
blower statutes is to overcome the undercurrent within common morality 
that leads many to disparage a “disgruntled” fellow employee as a “snitch,” 
“disloyal,” a “tattletale,” if she discloses orga nizational misconduct.  Here, 
the prospect of stigma is all too effective a rights- restraint, overriding the 
forces of material self- interest.

 family Inheritance

Testamentary law in the United States, unlike in Eu rope or Latin Amer-
i ca,113 allows parents to entirely disinherit their  children,114 even minors, 
a right now endowed with Constitutional status.115 Surveys indicate that 
most Americans have regarded such conduct as wrongful116 and, as best 
one can tell, very few have exercised this right. That was the case, at least, 
 until increasing rates of divorce and remarriage began to weaken the emo-
tional attachment of many biological parents  toward  children they 
scarcely know.117 It is therefore  children and stepchildren, not spouses or 
former spouses, who  today most often challenge the terms of decedents’ 
 wills and estates.118 The belief that a parent’s financial duties  toward his 
 children extends beyond their age of maturity— indeed, beyond the par-
ent’s own death—is apparently widespread.

When someone disinherits his progeny, this is often  because an adult 
child has done something considered so awful to the parent as to render 
the decision, as disinterested observers might assess it, defensible in the 
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circumstances. Many  people would nonetheless remain skeptical about 
 whether such extenuating circumstances truly pertained. And for the tes-
tator to escape stigma for his act of disinheritance, he would presumably 
have to publicly disclose his progeny’s despicable conduct, which would 
in turn reflect poorly on him as a parent, inviting his stigmatization in 
any event. Many  people seem to care nontrivially about their posthumous 
reputation, and not only in non- Western socie ties that formally practice 
“ancestor worship.”  These reputational concerns may have some influence 
upon their testamentary be hav ior.119

Neither American nor Eu ro pean law seeks to codify the exceptional 
circumstances that morally warrant disinheritance, to build them into 
enforceable rules. Eu ro pe ans, and especially the French, content themselves 
with an overbroad prohibition, precluding—by means of a statutory 
“forced share”120— complete disinheritance in any circumstances. The 
United States resigns itself with an overbroad authorization to do what ever 
one likes with one’s legacy, however unjust this may appear to  others. We 
trust to ordinary morality, operative through private conscience and public 
stigma, to ensure that “unjustified” disinheritance does not frequently occur. 
Regulating in this manner, we have it both ways: We formally uphold our 
largely libertarian philosophy of private property, as freely disposable for 
any purpose its owner may wish. Yet we informally preserve our more 
traditional and decidedly nonlibertarian views on intrafamilial obliga-
tion, the moral duty of parents to provide for their  children even, to 
some extent, from beyond the grave.

Eu ro pean lawmakers  were not indifferent to the appeal of liberal in-
dividualism, but did not infer that this necessarily mandated a regime of 
total testamentary freedom. Some  were in fact concerned that depriving 
 children of mandatory shares would endow  fathers with despotic power 
by enabling them to threaten their ‘errant’ offspring with long- term 
penury.121 What better means for stifling a child’s individuality, legisla-
tors feared, even into his adulthood. In France, Revolutionary ideas of in-
dividual equality offered the rationale for forced shares; in Germany 
similar  legal rules found their inspiration in more collectivist notions of 
preserving extended families over time.122 Shortly before the First World 
War, Max Weber argued that modernity itself, with its inexorably indi-
vidualizing animus, would eventually lead Eu ro pean law to abandon the 
institution of forced shares.123

Weber proved mistaken.
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Microfinance

In many poor countries, the conventional sources of finance necessary to 
start or sustain a small business are unavailable to low- income  people.124 
This is due in part to the high fixed costs of pro cessing a loan, relative to 
its modest size. It is costly to authenticate the applicant’s owner ship of 
meaningful collateral, for securing the debt. Community members may 
universally regard the prospective borrower as the owner of a small parcel 
of land, for instance. She  will often be unable to provide evidence of formal 
title, however, sufficient to satisfy a commercial lender.125 The borrower’s 
contractual duty to repay her debt is effectively unenforceable in many 
poor countries, due to long judicial delays. Lenders know this. The result 
is that only high- interest “loan sharks,” as we would call them in rich 
countries, offer small- business loans. In many places,  these lenders fraud-
ulently represent their true rates of interest and employ highly coercive 
collection methods.

In recent years, though, organ izations for small- scale credit have arisen, 
first in Bangladesh,  later elsewhere throughout the Global South.  These 
rely heavi ly on informal pressures to induce debtors to repay their loans. 
This local pressure arises  because neighbors borrow from and deposit 
into  these same financial institutions. Neighbors therefore share in the 
costs of each other’s defaults. The strength of social ties and the reputa-
tional loss from disappointing  others with whom one regularly interacts 
ensures contractual compliance where formal  legal duties, on their own, 
would not.126

The courts play a correspondingly minor role within this so cio log-
i cal architecture, relative to communal mores and the stigma attendant 
upon their violation. The loan contract itself is therefore less stringent 
in its formal terms than the borrower’s material circumstances other-
wise warrant. In this way, the transaction proceeds despite her lack of 
“credit- worthiness,” as conventional bankers understand the term. 
Though microfinance is no panacea for world poverty, few deny that it 
has improved the material condition and  human “capabilities” of many 
of the world’s most disadvantaged,127 particularly  women. In certain 
rural communities throughout the world, common morality now effec-
tively closes the gap between what the law would normally require by 
way of secured collateral and what trustworthy borrowers can materi-
ally pledge.
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The Right of the Mentally Disabled to Bear  
and Raise  Children

In the United States, even persons with severe  mental disability (once called 
“retarded”) have a  legal right to create and rear  children,128 subject to very 
limited exceptions. The U.S. Supreme Court has consistently concluded 
that the right to procreate is among the most “fundamental.”129 American 
courts nonetheless long held that compulsory sterilization passed the test 
of “strict scrutiny” to which legislative limits on the right to “equal protec-
tion” are subject. Many states required the procedure, in fact, and thou-
sands of  people  were involuntarily “neutered,” as late as the 1970s.130 That 
practice continues on a large scale in other countries, chiefly non- Western, 
notably China.

Stated in general terms, the rationale was always sensible enough on 
its face. Parents legally owe their  children nurturance and protection. It 
would be wrong to risk the neglect or unwitting abuse of a child by par-
ents who lack the  mental capacity to attend even to their own basic needs, 
much less  those of someone still more vulnerable. The likelihood that 
 children, conceived of such parents, would also be disabled heightens  these 
concerns.  After all, any parent  faces challenges especially difficult in 
raising a mentally disabled child.

 Today our law “on the books”  handles  these  matters very differently. 
The Rome Statute for the International Criminal Court classifies the prac-
tice of mandatory sterilization, when widespread or systematic, as a 
crime against humanity.131 No U.S. state  today requires sterilization of 
even the most severely disabled. In certain states, such as California and 
Colorado, legislatures have entirely banned sterilization of incompetent 
persons, even when they or their guardians seek it.

Other states allow the procedure only when the mentally disabled 
person voluntarily petitions for it, with quite high  legal hurdles for estab-
lishing true “voluntariness.”132 Both neuroscience and the clinical judg-
ment of social workers in the field  today suggest that persons of somewhat 
diminished  mental faculties may be competent to make certain reproduc-
tive decisions, even if they cannot manage such responsibilities as bank ac-
counts and pension plans.133 The law continues to require their guardian-
ship by  others, but only for the limited purposes to which their par tic u lar 
cognitive limitations directly pertain. Thus, what was once a question of 
“ either / or”— “retarded” or not—is increasingly instead a  matter of “more 
or less,” of “yes for this purpose, no for that.”
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Current law in many American states requires courts to make this spe-
cies of nuanced judgment when deliberating over  whether to authorize 
voluntary sterilization. Yet judges readily admit to lacking the scientific 
sophistication to make  these determinations with confidence. One aspect 
of the decision concerns the question of  whether the petitioning person 
fully understands the nature of the procedure to which he is consenting, 
and that in so  doing he is permanently waiving a fundamental constitu-
tional right.134

In short, the older and simpler view— that only the legally competent 
may procreate— has come to seem too rough a cut at justice. Not only 
do many among the mentally competent prove highly unfit as parents, 
as any viewer of “real ity TV”  will ruefully attest.135 But also, some por-
tion of the incompetent ( those with only “mild” intellectual disabili-
ties),136 would also very prob ably, with periodic home visitation by 
social workers, prove to be adequate parents,137 whose love for their 
offspring could scarcely be doubted. It turns out, moreover, that— when 
they themselves  were fi nally, actually, asked— the mildly disabled often 
express a strong wish to raise families. In woefully belated recognition 
of this fact, most states now legally “presume” that such  people  will be 
interested in having  children,  unless  there is clear evidence to the con-
trary.138 On its face, at least, this  legal development is greatly heartening, 
poignantly so.

The law’s new sophistication notwithstanding,  there remains  great re-
sis tance among parents of the disabled— those with perhaps the greatest 
immediate stake in the  matter—to the notion that the mentally disabled 
should exercise their child- rearing rights, now formally acknowledged. By 
large numbers, both parents and professional caregivers of the disabled 
disapprove, and strongly “encourage” their charges to undergo steriliza-
tion.139 The percentage of mentally disabled  people who successfully per-
sist in having  children therefore remains vanishingly small.140

That is partly  because many of the most severely disabled reside within 
“total institutions” that separate patients by sex, with the aim— not for-
mally acknowledged—of preventing their procreation.141 When a mentally 
disabled girl or  woman does give birth, the infant is frequently put up for 
immediate adoption or,  after a time (as evidence of neglect accumulates), 
removed from parental custody and placed in foster care.142 This occurs 
no less often, it appears, where public ser vices are available to help cog-
nitively disabled parents learn the responsibilities of child- rearing. For 
even then, the prob lem remains that their cognitive deficiencies frequently 
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render seriously disabled persons, despite their best intentions, unable to 
make effective use of the instruction they receive.143

From this recent experience, it is now dispiritingly clear that our well- 
intentioned pro gress  toward a more enlightened law of childbearing for 
the cognitively disabled turns out to be largely a mirage. For our un-
doubted pro gress at the level of  legal doctrine tacitly rests on quiet 
methods of rights- discouragement scarcely less effective—if less transpar-
ently coercive— than in the “bad old days” of mandatory sterilization. To 
insist that this right be exercised “responsibly”—as professional caregivers 
vigorously urge and sincerely believe—is to ensure that it scarcely be 
exercised at all.

Our law  here exalts an enlarging sphere of personal autonomy, inspired 
by deontological notions of  human dignity, for this long- stigmatized seg-
ment of the population.  After the cele brations on court house steps, though, 
our sub- rosa practices continue to reflect a more skeptical, unsentimental 
consequentialism, in the belief that every one is ultimately better off with 
the status quo ante, in all but a very few circumstances. No less than 
 others, the disabled person herself surely does not wish to become re-
sponsible, and feel remorse, for harming her child. In theory, a full- time 
guardian could be appointed to meticulously monitor each such parent, 
interceding at  every indication of pos si ble danger.144 And perhaps justice—
on some capacious account—so requires.145 The voting populations of 
even the wealthiest welfare states are simply not prepared, however, to 
assume that expense.146 For many  people, the stigma already attached to 
 these fellow members of our species does not diminish, but instead grows 
still greater as the  legal system compels us to confront the prospect of their 
routinely exercising this fundamental  human right.147  Whether the right 
itself could then long persist is highly open to serious question.

Consumer Boycotts, Supply Chains,  
and Corporate Social Responsibility

International law restricting manufacturing and extractive activities by 
multinational corporations in poor countries is almost non ex is tent, and 
domestic regulation in  these places often goes unenforced.148 The prac-
tices of  these companies have nonetheless come  under increasing global 
scrutiny in recent years, often in the aftermath of horrific workplace and 
environmental disasters. Criticism also concentrates on companies that 
must act in tandem with national governments that fail to re spect their 
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citizens’ fundamental  human rights— notably including the right to peti-
tion the state for change in public policy, and the right to protest publicly 
when change does not ensue.

 Under the banner of “corporate social responsibility,” nongovern-
mental organ izations have become increasingly effective in mobilizing 
global opinion; they often do so through public shaming campaigns and 
threat of consumer boycott,149 in opposition to ethically questionable 
practices. Depending on one’s point of view, the increasingly stringent ex-
pectations may demand too  little or too much.  These new expectations 
find reflection, for instance, in the UN’s Global Compact initiative, which 
seeks to constrain corporate conduct considerably more than does inter-
national law. In par tic u lar,  these guidelines anticipate that by establishing 
“grievance mechanisms” for public input,150 a foreign parent com pany 
 will closely monitor not only its local subsidiary but also a vast number 
of downstream subcontractors and sub- subcontractors, supplying its sub-
sidiary with production inputs.151

It is not merely impracticable to extend international law so far down 
the commodity chain. Many experts in international trade and economic 
development believe that it may be undesirable as well, unduly restricting 
the range of alternative growth policies that poor countries may legiti-
mately choose, capitalizing upon their “comparative advantage” in global 
markets.152 If foreign companies should be subject to greater constraints 
on their operations in such places, this should occur extralegally, many 
contend, and from the demand side of the trade equation, not the side of 
supply. It should come about, in other words, through consumers’ deci-
sions on  whether to purchase a par tic u lar product.

The public boycott, in par tic u lar, has come into increasing prominence 
over recent de cades as a method for hindering the lawful but ethically ob-
jectionable sale of some consumer goods. The perceived wrongfulness of 
certain sales may stem from the identity of the seller (for instance, South 
Africa  under apartheid), the nature of the product (artificial milk, often 
dangerous for poor infants), or the pro cess by which it was produced (such 
as fruit harvested by laborers denied the right to  unionize). “Moral entre-
preneurs” have repeatedly inspired far- reaching mobilization through in-
formal networks of like- minded consumers, increasingly via social 
media.153

The frequency and periodic efficacy of such campaigns suggests the 
incipient stirrings of a common morality on the global scale, and its po-
tential as a social force within the world economy.154 In that economy, 
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however, international law, embodied chiefly in rules of the World Trade 
Organ ization, increasingly embodies the policy of unrestricted trade, sub-
ject to very limited exceptions, as the preferred method for enhancing 
global wealth and welfare. That policy gives pride of place to the morality 
of utilitarianism. This sits quite uneasily with alternative normative 
considerations— national solidarity among them— that are equally perti-
nent, many believe, in evaluating  today’s globalized economic structures 
and activity.

The periodic success of  these moralizing mobilizations is particularly 
striking in view of the notable failure of most attempts to enact and im-
plement formal trade sanctions155 that would induce “rogue” states and 
their leaders to comply with the international law of  human rights and of 
armed conflict. The consumer boycott is now a familiar method of re-
straint on the  legal right to buy and sell. This is especially so in the kinds 
of markets where activists can readily moralize the issues and make savvy 
use of vivid visualizations, and where certain companies, among poten-
tial targets, are known to be more “shamable” than  others.156 Thus far, 
though,  these efforts have remained ad hoc, in de pen dently or ga nized for 
each such market, by dif fer ent  people, employing distinct orga nizational 
vehicles, enjoying the no centralized institutional home. Several such boy-
cotts have failed,157 often for reasons having no clear correlation to their 
merits, insofar as  these may be impartially determined.

In short,  there have not arisen any new, well- settled mores, generally 
applicable and consistently policed across a wide range of business prac-
tices in multiple industries. The UN’s Global Compact offers the first 
approximation to what such a nonjuridical system of constraint might 
someday resemble.158 Although more than 12,000 companies have 
signed up, however, its exhortations are couched at a very high level of 
generality and are as yet unaccompanied by serious mechanisms of 
enforcement.159

It is notable that corporate participation in the UN’s business respon-
sibility initiatives does not arise from any serious threat of new justi-
ciable  legal rules.  There is none on the perceptible horizon, the ambitions 
of ardent activists notwithstanding. Corporate leaders do not generally 
choose to incur palpable short- term costs to ward off improbable long- 
term perils. The normative forces  here in play operate instead by way of 
the market mechanisms just described, over which neither current nor 
prospective international law casts a strong shadow; and no social sci-
ence seriously purports to tell us when self- regulatory initiatives within 
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an industry work to stave off more stringent  legal scrutiny and when 
such efforts unintentionally invite it.160 In 2014, French legislators in the 
Eu ro pean Parliament introduced a bill that would have made European- 
based companies “jointly and severally” liable for violations of  labor and 
environmental law by subcontractors of their “controlled” subsidiaries 
throughout the world. No Eu ro pean com pany could effectively secure 
full compliance with local law, however, still less with demanding First 
World standards, short of sending its monitors into thousands of work-
places, interjecting themselves into fine- grained decision- making on the 
shop floor. That would also prove a costly obligation to honor, with evi-
dent implications for the pricing of goods currently within ready reach of 
most.

Host countries would also have to contractually agree to routine scru-
tiny of factory premises as a condition for receiving the foreign direct 
investment. As a practical  matter, it is unlikely that many states, jealous 
of their national sovereignty, would consent to such extensive foreign “in-
trusions” into  matters of domestic  legal enforcement. National leaders 
would widely regard  these as an unacceptable violation— paternalistic and 
neo co lo nial to the core—of their country’s international right to enact and 
implement its own law.

To the extent that it  were nonetheless realistically pos si ble to enforce, 
such an enactment could very well induce a significant decrease in invest-
ment by multinational enterprises in manufacturing and extractive indus-
tries across much of the Global South. Despite the worthy intentions of 
Western critics—to improve public welfare in  those socie ties— this divest-
ment would seriously prejudice the well- being of hundreds of millions 
employed in or other wise dependent upon  these economic sectors.  There 
have thus been weighty reasons for continuing to rely in  these  matters 
chiefly on “moral suasion” by consumer and  human rights organ izations 
(as well as foreign states). It has appeared too perilous to juridically ac-
knowledge the view that foreign enterprises should make greater efforts 
to encourage  legal compliance far down the supply chain, presumably into 
even the most ‘remote’ of Bangladeshi villages. For the pres ent, then, and 
for better or worse, the  legal right to “wrongfully” desist from more 
forceful encouragement to this effect  will endure. In sum, the foreseeable 
 future of rights- restraint  here lies less in international law than in the deep-
ening of corporate mores, in this par tic u lar manifestation of common 
morality, now gone global.
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Looted Artwork

Throughout the world, many  people are greatly troubled by how Western 
museums obtained much of their collections and by the long- standing 
reluctance of  these institutions to acknowledge and redress the wrongs 
entailed in such acquisitions.161 Large portions of  these collections  were 
pillaged from their  owners, at a time when few Westerners considered that 
practice morally problematic. During wars, in par tic u lar, Western mili-
taries considered the  enemy’s artwork, like its  women, as simply spoils of 
imperial conquest.

In 1970, however, an international treaty entered into force prohib-
iting museums from acquiring further “stolen” or “illegally exported” 
artwork and other cultural property.162 Museums have no  legal duty, how-
ever, to return or share in the display of works obtained before that date.163 
The treaty is limited even in its prospective expectations.164 And many 
states do not consider it “self- executing,” precluding domestic  legal claims 
on its basis without further, accompanying legislation. Savvy lobbying by 
art museums and other influential collectors ensured that the United States, 
in par tic u lar, did not incorporate the treaty’s more demanding provisions 
into national law.165

The result has been to legally permit the continued import of cultural 
property almost certainly acquired through violation of national law in 
“source” countries. The failure of Western museums to return or at least 
share, through lending agreements, artworks questionably acquired  today 
inspires heated criticism from many quarters.166 The criticism extends to 
retention of works acquired in ways lawful at the time, in both the source 
country and the importing state, but at odds with current moral sensi-
bilities. We have grown suspicious, for instance, about lawful “gifts” of 
invaluable national patrimony by despotic rulers to colonial or erst-
while colonial masters, often in exchange for personal  favors from the 
metropole. This major shift in world opinion has made it increasingly 
impossible for Western museums to disregard burgeoning demands for 
repatriation and long- term loans to source countries.167  These demands 
regularly issue from po liti cally stable, relatively demo cratic socie ties where 
the artworks originated; many of  these countries  were imperial outposts 
of the home countries of  these museums. The source countries have strong 
moral claims, many believe, to at least some portion of what was taken 
from them.
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When draf ters formulated the 1970 treaty, Third World nationalism 
was reaching its high- water mark, and that worldview finds ample reflec-
tion within the document. In most re spects this ideology greatly waned 
thereafter. Yet curiously, its insistence on preserving and recovering na-
tional patrimony continued to win ever greater sympathy among Western 
cultural elites. A new generation of curators— first in anthropological mu-
seums, then in the non- Western arts— came to endorse several novel, pri-
vate arrangements for accommodating many of  these source- country 
claims.168

To prevent the import of stolen work, the United States has also 
entered into “memoranda of understanding” with more than twenty 
source countries, most of them within the developing world.  These 
nonbinding agreements commit the United States to help enforce their 
“national patrimony” laws, barring the export of designated forms of cul-
tural property. The memoranda now offer source countries still greater 
protection than the legislation itself.169 This too suggests the weight of 
world opinion, even as its full prescriptive influence finds only limited  legal 
expression.170

It may be too soon to speak with confidence of any new, stringent con-
sensus  here on the  future terms of global trade in markets for cultural 
artifacts. Though expectations are greatly raised,  these show no sign of 
crystallizing into new rules of customary international law. The prospect 
of further, more demanding multilateral treaties is equally remote. Western 
states and their museums make it clear that— despite their increasing sen-
sitivity to source- country sensibilities— they do not consider themselves, 
in selectively sharing and occasionally repatriating, to be acting  under any 
 legal duty.171 Even as operative standards become more demanding, then, 
they are formulated and enforced chiefly through mechanisms beyond the 
foreseeable reach of international law. Most leaders of source countries, 
in voicing their desiderata, are not self- consciously striving to create new 
global mores, still less to establish any binding international law appli-
cable to all. Rather, they understand themselves as making discrete claims 
to specific artifacts in the possession of par tic u lar institutions, some public, 
 others private.  Because such national leadership asserts no international 
 legal basis for its demands,  these do not advance any new customary in-
ternational law.172

The recent experience of con temporary Western museums, in short, 
closely approximates the ideal- type of rights to do serious wrong that meet 
with significant extralegal impediments to their exercise, grounded in more 
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exigent notions of justice than the law itself enshrines. The pro gress we 
 here witness may, in fact, render greater  legal codification unnecessary as 
a practical po liti cal  matter,  whether or not such international  legal reform 
might someday prove more readily attainable than  today.

Insurance

What economists call “moral hazard” pres ents a recurrent and continu-
ingly vexing prob lem in the design and administration of most insurance. 
This curious term of art refers to the probability that we  will more fre-
quently indulge in harmful conduct if we know that we  will not bear all 
of its consequences.173 We  will cause greater harm—to ourselves, and es-
pecially to  others— than if we  were not insulated from the full repercus-
sions of our indifference.174 Thus, if our home is well insured against risk 
of fire, for instance, we  will likely be less careful about annually replacing 
the batteries in its smoke detectors.  There is a moral hazard that a finan-
cial institution  will lend money to borrowers who are not creditworthy, 
securitize the loans, and pass off the risk of nonpayment to buyers of the 
securities. And if the state provides very generously for the retired, then 
their adult  children may become less inclined to devote as many resources, 
including their leisure time, to caring for aged parents; early skeptics of 
the welfare state raised this concern with some adamancy.175 The stan-
dard economic view is that “all of moral hazard represents a welfare loss 
to society  because its costs exceed its value.”176 From a utilitarian stand-
point, it is also therefore morally indefensible.177

One might suppose that economists would then set out to test this hy-
pothesis, perfectly plausible on its face, against empirical evidence of 
how often, and in what mea sure,  people succumb to  these temptations, 
from one context to the next. Yet no one has discovered a satisfactory 
method for  doing so.178 With the single exception of the well- studied 
health care industry,179 economists instead generally defend their hypoth-
esis simply by way of axiomatic assertion that, as rational actors, we are 
naturally driven to exploit  every available opportunity to “ free  ride” on 
 others’ contributions to any scheme of social cooperation—in this case, 
that of insurance. We  will “defect,” in the game- theoretic idiom, when-
ever we are able to induce such  people and institutions to subsidize our 
disregard for their interests and their beliefs about what we owe to them. 
According to this more ambitious claim, our very rationality logically 
compels what is condemned by aspects of common morality.180 Economic 
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theory thus suggests an ineradicable conflict between the interests of in-
surer and insured.

Standing alone, however, this analy sis leaves out a crucial consider-
ation: the insured party often considers herself subject to  others’ expecta-
tions, often rooted in common morality;  these create acknowledged 
duties that work to dissuade her from maximally exploiting moral hazard. 
She owes  these duties to  those likely to bear some brunt of any harm she 
may cause if she is morally indifferent to their fate. The insurance  will gen-
erally protect only her, not them, and never entirely.

 Today  people must purchase insurance as a precondition of many 
impor tant life activities, such as acquiring a home mortgage or becoming 
vocationally bonded. If and when insurance reduces their attentiveness to 
risk, they are more likely to impose negative externalities on  those around 
them,  those expecting more from them than the insurance itself can pos-
sibly provide.  These parties include both  those near and dear, friends and 
 family, as well as peers within a professional firm and insurance companies 
themselves. Knowing that we are likely to be insured, they have enhanced 
incentives to scrutinize our conduct more closely for its attentiveness to 
their interests. This is apparent in how insurance companies monitor the 
risk- prevention policies of their customers, notably law firms and medical 
clinics.

The significance of moral hazard, the extent to which it actually in-
creases our “appetite for risk,” varies with contextual contingencies. The 
prob lem is clearly more serious in connection with certain types of insur-
ance than with  others; it is less acute with automobile accident coverage, 
for instance, than with the coverage of employers for unlawful workplace 
discrimination.181 Insurers thus regard moral hazard as a greater obstacle 
to profitably protecting against some kinds of risk than  others, and to pro-
tecting certain  people and institutions against any par tic u lar category of 
risk. What economic theory tends to take as a constant, rooted in an in-
variant fact about  human psy chol ogy, must therefore also be understood 
as a variable— sometimes highly variable.182 Our nature as rational be-
ings, such as it may be, is immutably fixed; logically, it cannot speak to 
such situational vicissitudes. Yet  these become vitally impor tant in real life 
as we gauge the relative riskiness to us of  those on whom our well- being 
depends.

 Today, it is not only  those immediately affected by our pos si ble indif-
ference to their interests who monitor us for evidence of susceptibility to 
moral hazard. The public at large is increasingly sensitive to the real ity 
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and extent of insurance fraud,183 in par tic u lar, which is sometimes con-
sidered a form of such hazard. In fact, the public now plays a significant 
role in reporting this species of fraud, on both public and private pro-
viders.184  People with even the most elementary financial awareness 
understand that the rest of us foot the bill when someone cheats on a 
cooperative scheme to which we too are parties. Many consider it im-
moral to  free  ride upon any such collaborative arrangement, regardless 
of how much or  little such wrongdoing, in a given instance, may affect 
their premiums.185 In fact, through their advertising campaigns, insurers’ 
trade associations now actively encourage this sort of reporting, appar-
ently to some effect.186

 These social constraints on “irresponsible” risk- taking are somewhat 
inchoate. They often find no consistent institutional expression to which 
one may confidently point. In this, they much resemble moral hazard it-
self. To gain any understanding of how such constraints work, we must 
ask: Where, exactly, are they most and least effective? With considerable 
promise, sociologists have just begun to look. Insurers themselves  will ea-
gerly await the answer, for they appreciate how such checks on vulnera-
bility to moral hazard contribute to the economic viability of their product, 
by reducing the price they must charge for it.

A single example must suffice  here.187 Officers and directors of large 
public companies often enjoy generous insurance packages, paid by their 
employer, protecting them from personal liability for any civil fraud they 
might commit in the course of their work. This insulation from liability 
would, on its face, seem likely to create considerable danger of indiffer-
ence on their part to impor tant professional obligations. However, the 
prob lem is greatly attenuated, almost entirely resolved, by the fact that 
the same set of facts demonstrating an executive’s civil liability  will usu-
ally also establish his criminal liability, against which his insurance does 
not protect him.

Criminal indictment would immediately, entirely, destroy his profes-
sional reputation and  career prospects. And that prospect alone serves 
quite effectively to hold such danger in check. Aware of this fact, insurers 
pare their product’s price in light of  these restraints— exogenous to the 
contract itself, or to background law—on the risk that the insured indi-
vidual  will behave indifferently to his duties. An economist might wish to 
say  here that it is only the executive’s material self- interest, not his commit-
ment to common morality, that explains his professional punctiliousness. 
However, it is in his interest to conduct himself in this more demanding 
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way only  because he realizes how  others  will judge him, judgments made 
precisely on the basis of prevailing moral sensibilities.

Recent social science suggests, moreover, that insurance companies in-
creasingly draft their contracts in ways designed to encourage self- sufficiency 
in planning one’s life course. In a variety of ways, both direct and circuitous, 
 these contracts seek to discourage reliance on social risk- spreading as the 
primary means to stave off life’s unpleasant surprises.188 This trend reflects 
broader currents in public policy that aim to enhance our appreciation of 
personal responsibility for one’s own fate.189 Some observers describe this 
trend in terms of “neoliberalism,” though other conceptualizations— less 
ideologically freighted— may be equally defensible for social scientific pur-
poses. Insofar as this trend gains force, insurance companies would no 
longer need to worry much about moral hazard, at least not so much as 
 they’ve done historically. As  people become more spontaneously account-
able for themselves and to  those around them, their susceptibility to its 
siren song would presumably diminish.190 The temptation to engage in this 
species of lawful wrongdoing would be further inhibited.

In sum,  were it not for the moral restraints informally imposed on us 
by self and society, through private conscience and public stigma, the in-
stitution of insurance would look quite dif fer ent than it does  today, in both 
 legal form and economic substance. In light of our extraordinary depen-
dence on this singular invention, so would the modern world at large.191

Abortion

 Until a  human fetus attains viability, U.S. constitutional law allows  women 
to receive an abortion for any reason what ever. This is not  because most 
 people think all reasons for seeking an abortion are equally acceptable. 
Terminating a pregnancy  after sonography or amniocentesis discovers it 
to be a girl is almost universally rebuked in Western socie ties, and illegal 
in a few countries, though this practice is now common in much of Asia.192 
Rationales for opposing certain abortions vary greatly. The leading lib-
eral thinker Ronald Dworkin argued that “in many circumstances abor-
tion is indeed an act of self- contempt. A  woman betrays her own dignity 
when she aborts for frivolous reasons,”193 such as her reluctance to cancel 
a scheduled vacation.

The practical prob lem, however, is that courts and legislators have 
found it essentially impossible to draft an enforceable set of rules distin-
guishing between what  people consider morally acceptable and unaccept-
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able reasons to terminate a pregnancy. Several states tried to do that be-
fore the Supreme Court’s ruling in Roe v. Wade.194 A few other Western 
countries continue the attempt, no longer criminalizing the practice but 
authorizing it only “for good cause.”195 They require a  woman to dem-
onstrate that her health would be “gravely impaired” if she  were denied 
the procedure. Someone who openly declared that she simply did not wish 
to have a child would fail that  legal test.

In the American experience, however, pregnant  women needed only to 
find a physician sympathetic to abortion rights in order to obtain the re-
quired letter indicating a threat to health. This effectively blocked the legis-
lative effort to ascertain a  woman’s true reasons and to allow the procedure 
only when endorsed by what  were, at the time, conventional morals. 
The upshot is that in the United States  there exists since Roe a federal 
right— subject only to limited procedural restrictions through state law—
to employ pre- viability abortion, rather than contraception, as a form 
of birth control,  whether one forms this intention ex post (postconcep-
tion) or ex ante.

A full de cade  after Roe, opinion surveys consistently showed that at 
least 70  percent of Americans believed abortion,  under virtually any cir-
cumstances, to be morally wrong.196 Even  today, roughly half the U.S. 
population thinks abortion should be prohibited in all or most situa-
tions.197  There thus exists a substantial chasm between what law permits 
and how half the country understands morality’s requirements. In fact, 
statistics suggest that abortions are frequently sought by  women who, de-
spite having had previous abortions, confess to researchers that they did 
not practice contraception during the month in which they conceived. 
Most Americans would very likely consider it immoral for someone— 
male or female— with at least minimal education, not seeking to procreate, 
to fail repeatedly in taking reasonable precautions against conception of 
an undesired fetus.

Even thirty years  after Roe, a considerable mea sure of stigma remains 
associated with the procedure, albeit no longer greatly among the social 
circles from which this book  will draw its readers. Certain scholars be-
lieve that, due to the proliferation and easy availability (to most) of con-
traceptive methods in recent de cades, stigma has even increased. Most 
 women who seek abortion report that they would feel stigmatized if  others 
learned of their decision.198 And physicians still often calculate “that of-
fering the procedure is not worth the stigma of being branded a baby 
killer.”199
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For  these reasons, when Roe was deci ded in 1973, many assumed that 
continuing societal stigma—as well as private conscience and informal fa-
milial dissuasion— would make it pos si ble to authorize the procedure 
without prompting an exponential increase in abortions. This confidence 
in the continuing efficacy of extralegal impediments also  shaped the method 
by which the United States established the right to terminate a pregnancy. 
American law, unlike that in most of Western Eu rope and virtually every-
where  else, chose to ground this right in fundamental constitutional princi-
ples. This served to entrench it much more solidly than through mere statute 
or common law. The American approach rendered the right all but immune 
from policy reassessment in light of  later data concerning the procedure’s 
statistical incidence, including data regarding the circumstances in which 
the right was regularly exercised.

Belying assumptions of the early seventies, the frequency of abor-
tion among  women in the United States  rose dramatically in the years 
following Roe, according to epidemiologists associated with a leading 
abortion- rights advocacy group.200 In retrospect, it seems that legal-
izing abortion, combined with a cultural climate of sexual liberation, 
undermined the stigma that once had significantly restrained recourse 
to the procedure. Advocates of legalization had overestimated the ex-
tent of stigma’s continuing influence upon be hav ior. It is fair to infer 
that this source of rights- restraint did not close the gap between what 
federal law permits and what common morality continues to reproach. 
Though abortions have decreased somewhat in recent years, a signifi-
cant gap remains.

Slavery

Let us fi nally consider how closely the U.S. experience with slavery ap-
proximates a right to do wrong that long endures  because it meets effec-
tive re sis tance to its most objectionable exercise. Historians report that, 
among Southern whites, even most who did not own slaves regarded the 
institution as morally defensible. The question of how poorly slaves could 
defensibly be treated was another  matter; and it eventually became a mod-
erately serious concern even among plantation  owners, notably so in the 
generation preceding the Civil War.201

During that period, Southern po liti cal leaders sought to “reform”202 
and moderate the system’s rigors, not only via the law203 but also, and at 
least equally, through efforts at moral suasion.204 Nowhere did courts or 



A  S A M p L I N G  O f  R I G H T S  TO  D O  W R O N G

73

legislators ever put in question the slaveholder’s right to employ force 
whenever “necessary” to preserve order and discipline. Still, lawmakers 
did move to create doctrinal bases for holding masters and slave “hirers” 
liable,  under criminal and especially tort law,205 for “neglect,” “cruelty” 
and “inhumanity,”206 inspired by “anger” or “passion.”207 It became illegal 
in several states for slave  owners to sell  mothers separately from their 
young  children, in par tic u lar, and to beat slaves with more than one hun-
dred lashes.208 The rape or murder of a slave became a felony.209

Yet slave  owners  were seldom convicted of crime and  were virtually 
never punished with severity.210 What ever mea sure of serious restraint 
slave masters displayed in the exercise of their expansive rights therefore 
inevitably emerged from promptings of common morality, the pre-
vailing ethical sensibilities of place and period. The most ruthless slave-
holders thus sometimes found themselves accused by their very peers of 
abusing— not violating— their rights.  These reproachful sentiments found 
guarded linguistic expression in collegial warnings against “excesses”211 
and even “mistreatment,” terms studiously avoiding any direct  legal 
ramification.

Certain slaveholder practices nearly ensured a master’s vulnerability to 
communal criticism of this sort. “Selling slaves apart from their immediate 
families incurred a social stigma,” writes one historian, “and masters when 
they did this had to find a reasonable excuse for  doing so, if they meant to 
save face.”212 In refusing to punish all but the most extreme cruelty, one 
historian reports, judges believed or simply assumed that “physical abuse 
of slaves was dishonorable be hav ior that would be condemned by the 
community,”213 a form of reproach most masters apparently would not 
risk. Another scholar adds that, in the judgment of slaveholders and po-
liti cal elites, “social sanctions  were preferable to  legal ones.”214

The public rationales for both the  legal and the extralegal restraints 
appealed partly to the slaveholder’s self- interest by (1) eliciting greater and 
more willing obedience; (2) increasing rates of  human reproduction, as 
new supplies of slave imports  were cut off by the prohibition of global 
trade;215 and (3) defending the entire system against challenge from abo-
litionists,216 who  were then beginning to win a sympathetic hearing among 
Northern publics.

Yet no less impor tant, several historians have argued, was the self- 
image of plantation elites. Most wished to view themselves— however 
inaccurately217—as “benevolent,”218 “considerate,”219 “forbearing,” man-
ifesting “noblesse oblige,”220 committed to “cushioning”221 the inevitable 
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burdens of back- breaking manual toil. It was impor tant to their self- 
understanding and self- regard that plantation  owners should be seen to 
conduct themselves in accordance with “responsibilities”222 they will-
ingly acknowledged. Distinguished historians have sometimes character-
ized this normative system, the common morality of the day, in terms 
of “paternalism.”223 They claim that  there developed on this basis— 
however counterintuitive, even preposterous, it  today seems— bonds of 
genuine “tenderness and affection,”224 if chiefly with  those laboring in 
“the big  house.” Each side to the relationship depended crucially upon 
the other,225 if admittedly in very dif fer ent ways. The slaves, as “perma-
nent  children,”226 required “constant protection,”227 for their subsis-
tence, for insulation from the competitive rigors of a  free  labor market 
beyond plantation gates. Masters  later also provided the Christian reli-
gious instruction that would, they believed, enable slaves to save their 
souls.228

Central to this moral system was the notion that masters and their 
bondsmen owed duties to one another, duties of a sort resistant to full 
 legal codification. The South’s distinctive social structure and elite habitus 
 were in this re spect quasi- feudal, resembling the age of serfdom, or at least 
pre- bourgeois, on one well- known view.229  Because  human relations  were 
chiefly regulated by notions of gentlemanly honor and a species of “mutual 
love,”230 many believed that the law could defensibly stand aside, to  great 
degree. The liberal  legal niceties that Northerners fetishized— even as they 
coldly exploited their wretched industrial proletariat231— became unneces-
sary, undesirable,  because simply incongruous.232

This worldview, elaborately refined by Southern intellectuals of the pe-
riod, was rooted partly in traditional honorific ideals of the “Southern 
gentleman.”233 It drew still greater inspiration over time from the evangel-
ical Chris tian ity then spreading among the planter class,234 as throughout 
the South more generally.235 In the United States, slave revolts  were rela-
tively few.236 Planters’ fear of such upheavals, which  were more common 
elsewhere in the Amer i cas,237 hence played  little role in recurrent appeals 
for “moderation,” “prudence,” “domestication,”238 and “amelioration”239 
in slave treatment; nor did they figure in periodic calls for the “accommo-
dation” of slaves’ reasonable expectations.  These expectations  were some-
times even loosely described in terms of “customary rights,”240 though few 
 people took the expression in any strictly  legal sense that would encom-
pass judicial enforceability.
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If slaves themselves played any role at all in inducing restraint among 
their masters, it was largely through occasional practices of truculent malin-
gering in response to perceived abuse.241  These  were both spontaneous and 
partly planned, individualistic and communal. Through such “weapons of 
the weak,”242 familiar among subaltern populations across the world, slaves 
“forced masters to live up more regularly to prevailing standards,”243 more 
regularly at least than the most errant, mean- spirited taskmasters desired. 
To this end, the “slave community”244 profited from and drew upon the 
forgiving latitude afforded it by paternalistic theory and practice.245 For 
the plantation owner, the result was that arguments for honoring the moral 
responsibilities of one’s class and faith acquired some importance in dis-
couraging practices considered abusive, though their lawfulness remained 
largely unchallenged,  whether “on the books” or “in action.”

We should therefore understand certain aspects of slave law, in the 
broad discretion it granted masters concerning treatment of their  human 
property, as entailing a right to do wrong— wrong, that is, even by moral 
standards of the day. It was nevertheless a right nontrivially constrained 
in its abusive exercise, some credibly contend, by extralegal pressures 
partly aimed at preserving rights deemed still more fundamental,  those 
establishing the institution of slavery itself.

Even so, by the mid- nineteenth  century, if not some years before, no 
equilibrium was pos si ble between the antithetical  legal options of  human 
bondage, minimally restricted, and its complete abolition. Nor could 
opinion leaders on both sides of the Mason- Dixon Line  settle upon any 
mutually acceptable mea sure or methods of rights- restraint, formal or in-
formal. Even the more “moderate” abolitionists, who  were prepared to 
offer financial compensation to slaveholders in exchange for abandoning 
their “peculiar institution,” recoiled at the possibility of further legiti-
mating it through progressive ‘humanization.’ The compromises between 
North and South that had sustained the Union for nearly three- quarters 
of a  century, by which the North acquiesced in slavery’s continuation 
wherever it was already entrenched, could last no longer.  Those compro-
mises had never rested, in any event, on any agreement by slaveholders to 
moderate their exercise of rights by maintaining a minimally acceptable 
standard of care  toward their chattel. And by the 1850s, at least, informal 
ties among po liti cal elites in  free versus slave states  were too tenuous to 
allow any effective role for discreet moral suasion across emerging  battle 
lines to yield significant effects.246
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Comparing the Illustrations

The preceding situations all involve variations on the theme of rights to 
do wrong, constrained in their exercise by environing societal pressures. 
 These wide- ranging illustrations display one uniformity: Party A’s rights 
are significantly curbed in practice by informal urgings from party B (or 
several Bs); party B makes it clear that he regards their unqualified exer-
cise as wrongful. Party A is not in a position to disregard B’s views, even 
where unpersuaded of their merits,  because A fears the social stigma and 
ensuing costs he would suffer if he ignored B’s concerns. A and B then 
often reach an accommodation— tacit or explicit—on terms more de-
manding of A than the law requires, if less demanding than B desires.

The compromise between them may then at times take a quasi- legal 
form, as in military rules of engagement or long- term sharing agreements 
between Western museums and source countries. Still, the  legal system 
itself, strictly speaking, remains at some distance from the main action in 
all  these situations. An equilibrium of sorts, tolerable to pertinent parties 
for considerable periods, thereby establishes and sustains itself, though not 
without occasional challenge and attendant instability. To varying degrees, 
this could be said of nearly all the above illustrations, from military com-
manders to medical patients, museum curators, whistle - blowers, offensive 
speakers, corporate social responsibility, and  those procuring insurance 
or making testamentary bequests.

To be sure, the balance just delineated regularly fails, sometimes  after 
many years of success. Thesis and antithesis do not naturally meld into 
some neat, happy, and long- enduring synthesis. When stigmatized by 
 others for what they consider his wrongful conduct, the right- holder may 
simply cling unrepentantly to his entitlement.247 This is the stance that cu-
rators of Western art museums, for instance, chose to adopt  until quite 
recently, in face of the world’s critical crescendo.

Conversely, the social restraints on a given right may threaten to over-
power it, diminishing its exercise to levels suboptimal from a normative 
standpoint. This may be the case with declarations of personal bankruptcy 
in the United States and, some contend, with lawsuits alleging employ-
ment discrimination.  These constraints are sometimes bolstered by  those 
of private conscience, a  factor evident to differing degree in the cases de-
scribed. Like the external constraints, such internal promptings too— 
through embracing common morality as very much one’s own— may be 
too weak or strong in relation to lawmakers’ goals in establishing the rel-
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evant right. When we define the law’s scope— extending  here, curtailing 
 there—we implicitly trust to both of  these other, extralegal influences upon 
us, private and public, in hopes they  will (alone or in conjunction) fill the 
breach between law and morals.

Economists insist at this point that expectations of acceptable be hav ior 
influence our conduct even if we do not deeply internalize them— that is, 
even though we fail to conscientiously embrace them on their moral merits. 
Most  people simply crave the esteem of  others, who reward conformity to 
dominant norms. Social expectations thereby induce conformity regardless 
of  whether we truly share the moral standards and princi ples from which 
they derive. We feel no compunction about ignoring such expectations 
wherever pos si ble.248 We do so whenever it is not too costly to alter our 
conduct from one situation to the next in light of  whether we suspect  others 
 will observe and condemn us.  There is no need for any truly internalized 
morality, then, to ensure social coordination and to maintain society in 
equilibrium. All that is required is some arbitrary, behavioral “focal point” 
around which all rational actors  will naturally, spontaneously converge.

Some  will respond that this hypothesis embraces assumptions about 
 human nature that are cynically simplistic and reductionist. The still 
greater prob lem is that the data allegedly supporting it are equally con-
sistent with an alternative hypothesis: that compliance with social norms 
or mores frequently springs from sincere commitment to the moral princi-
ples they embody,  whether or not  people are able to precisely articulate 
their content. This second hypothesis also accounts for some pertinent 
data that the economistic, “rational actor” thesis cannot. Psychological 
experiments reveal, for instance, that  people  will voluntarily incur some 
personal cost in order to vindicate a moral norm where they do not stand 
to gain anything by so  doing  because  others cannot observe or reward 
their be hav ior.249 Beyond the laboratory, the question thus becomes: To 
what extent,  under what circumstances, may the law reasonably rely upon 
such intrinsic commitments?

It would be foolishly incautious to rely entirely upon this internal sense 
of moral responsibility where the disfavored conduct is at once very impor-
tant to the right- holder and unobservable by  those who would stigmatize 
him. The illustrative cases greatly vary in this re spect. With early- term 
abortion, for instance,  there is an informational asymmetry between right- 
bearer and  others, undermining any effort to stigmatize. The right to cause 
civilian deaths in combat is dif fer ent in this re spect,  because the misconduct 
can no longer easily avoid detection and ethical scrutiny by  others.250 In 
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the  middle of this continuum lie the rights to declare personal bankruptcy 
and to decline life- sustaining medical treatment.251

Rights to do wrong also differ among themselves in how easily we can 
persuade one another to accept them; this generally turns on  whether they 
comport with other  legal rights already acknowledged, and so with the 
under lying moralities  there incorporated. Thus, for instance, though many 
 people consider suicide to be morally wrong, it did not prove tremendously 
difficult for lawmakers to link the novel idea of a “right to die”— first, in 
cases of a terminal, near- death patient, enduring insufferable pain252—to 
long- standing notions of individual dignity and autonomy.

Other rights to do wrong— when we are first introduced to them— strike 
nearly every one as counterintuitive at best, perhaps wholly indefensible, 
even obscene. This is prob ably the case, for example, with the right of sov-
ereign states and their soldiers to kill innocent civilians in war. That  legal 
right (a “privilege,” in Hohfeld’s typology253) seems incompatible with our 
deepest moral and  legal commitments— indeed, with the central purpose of 
international humanitarian law—to limit innocent suffering on the battle-
field. This is the case, at least,  until we recognize, from any fair examination 
of the history of armed conflict, that unintended civilian harm is to some 
degree inevitable in war,  whether the war’s ends be just or other wise.

 Here, the reason our preexisting commitments do not “reflectively 
equilibrate” at all well with the vexing challenges routinely confronted 
by military decision- makers is simply that so few of us (readers of this 
book) have had any immediate experience of armed conflict. Still, even 
 those who created this right— many of whom had considerable such 
experience— apparently did so only with evident trepidation. Treaty draf-
ters intended this right (to inflict “collateral damage,” as it’s colloquially 
called) only as a sober concession to unpleasant necessity, a reluctant qual-
ification to the more essential duty not to target civilians intentionally. 
That is how we continue to think of this right  today.

This is why— even with such convincing justifications for its exis-
tence— the right does not exercise by any means the same mea sure of 
moral appeal as does the right, for instance, to decline medical treatment 
essential to the  dying patient’s survival. The justification of this second 
right does not depend on cordoning it off from all directions by  legal re-
sponsibilities deemed far weightier. Still, both of  these two rights must 
count as rights to do wrong, in its pres ent meaning. For in neither case are 
most  people content to see the right exercised in many of the circum-
stances to which its authorizations undeniably extend— that is, to see it 
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employed without due sensitivity to moral considerations that, most 
admit, the law cannot and should not try to encompass. It is therefore 
equally impor tant to investigate, as Chapter 3  will do, the ways in which 
both of  these rights, and many  others like them in this re spect, find their 
real- life field of operation, for better or worse, much compromised by re-
sis tance from a variety of societal sources.

The several rights- cum- restraints enumerated above differ in a number 
of other ways as well, some of which  will be discussed  later. Most perti-
nently, they can differ:

 1. In the extent to which the law itself fully incorporates all restraints— 
those deemed necessary by common morality— upon a given right

 2. In the degree to which the restraint of rights is intentional or 
unwitting— and if intentional, in  whether it is overt or concealed

 3. In the reasons the law permits so much more than common 
morality allows

 4. In  whether the restraint of rights is integral to an established 
social practice— arising from its essential purpose, rather than 
imposed upon it externally by  others, applying normative stan-
dards of more general relevance

 5. In the reasons and mea sure in which the right is susceptible to 
perceived abuse

 6. In the principal motives for resisting disfavored invocations of the 
right, in light of how its par tic u lar exercise contravenes common 
morality

 7. In the methods of re sis tance to disfavored invocations of the 
right— such as subtle or blunt, pacific or nearly violent

 8. In the relative efficacy of such morality- based re sis tance in 
impeding the right’s more extensive exercise

 9. In the reasons for such variations in relative efficacy
 10. In  whether the re sis tance to exercise of the right much affects 

ensuing changes to its scope, increasing or decreasing the likeli-
hood of greater formal regulation

 11. In  whether  there exists a taboo against admitting that we do not 
wish to see a given right widely practiced, in  whether we are 
disingenuous in championing its expansive exercise

 12. In  whether the disparity between law and common morality 
emerged  because law became more lenient, or instead  because 
common morality became more stringent
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 These variables become pertinent to ensuing analy sis of the place and 
significance of such rights within our socio- legal order. If the pres ent study 
 were to prompt a “research program,” we might begin by teasing out and 
comparing the empirical evidence, drawn from a number of real- life cases, 
for each of  these several sources of variation in the relation between law 
and common morality. I  shall not venture much down that path, but for 
the moment I  shall simply offer a few cursory observations suggesting how 
intricate (and potentially intriguing) the relations between some of  these 
variables can prove to be.

Thus, for instance,  there is no necessary correlation between the effi-
cacy of a given restraint on rights- exercise and its mea sure of incorpora-
tion within the law. Impediments to a disfavored activity may be formally 
codified into law yet remain relatively lenient (or unenforced) and there-
fore effectively discourage  little “misconduct.” Conversely, informal ex-
hortation and the threat of social stigma, though extralegal in form, often 
prove quite potent in deterring rights- claiming. It is therefore misguided 
to focus chiefly on the sheer quantity of law in a given area (as does some 
influential work in  legal sociology),254 or even on how much of common 
morality it nominally incorporates, when assessing law’s significance. It 
warrants mention  here as well that power ful pressures against the exer-
cise of certain rights often receive no  legal recognition at all. Or, more 
precisely, the law formally acknowledges  these pressures only in the course 
of committing itself to their eradication—as with many forms of discrim-
ination,  those the law deems unacceptable.

Similarly, the variables of legality and intentionality interact in ways 
often so cio log i cally revealing. When party B acts to restrain the rights- 
exercise of party A, his conduct to this effect may be  either intentional or 
unknowing. Start with an illustration of intentional rights- restraint. A 
Mississippi state trooper blocks the school house door against entry by 
African- American students. His intention to obstruct the exercise of their 
rights could not be clearer. When  those intentions inspire corresponding 
action, the result is illegally prohibited. When it is illegal to restrain an-
other’s rights, the party engaged in the restraining is likely, however, to 
conceal his intention. For instance, for many years, and even  today in cer-
tain areas, U.S. real estate brokers steered minority home buyers away 
from white neighborhoods without acknowledging this unlawful prac-
tice,255 which was still a regular practice in certain areas.256

The intention to restrain another’s exercise of rights is obvious, of 
course, if the right- holder actively asserts his entitlement and immediately 
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encounters overt re sis tance from  others openly opposing him. When the 
rights- resistance is perfectly lawful, though,  those engaged in it may make 
no effort to disguise  either what they are  doing or why they are  doing 
it.257 In many situations of interest  here, however, the desire to dampen 
 others’ rights- claiming does not advertise itself transparently, even when 
the re sis tance to it is entirely lawful in intent and method.

Sociologists of law would be quick to insist that  people may effectively 
impede  others’  legal rights without much conscious intention, without 
fully apprehending what they are  really  doing in this re spect. Our efforts 
to smother  others’ rights- exercise may sometimes constitute part of what 
Searle has called “the background.”258 This is a set of “presuppositions, 
stances, tendencies, capacities, and dispositions” that we all possess but 
that are not intentional states, even if  they’re sometimes called consciously 
to mind when circumstances require.259 If that formulation sounds a tad 
mysterious, consider Wittgenstein’s plainer verbiage: quite often “the as-
pects of  things that are most impor tant to us are hidden from us  because 
of their simplicity and familiarity. (One is unable to notice something 
 because it is always before one’s eyes).”260

 There may in fact exist many social practices and institutional mech-
anisms, imperceptible to current scientific methods, that ensure the 
right- bearer confronts circumstances quite unreceptive to her exercise of 
rights.  These forces may operate in subtle ways, well short of overt hos-
tility, and therefore can remain elusive to satisfactory demonstration. 
Where this is so, intentionality and efficacy may even radically diverge: 
the very absence of self- conscious effort to impede the exercise of  others’ 
rights makes their suppression that much more effective.  There can then 
be no unequivocal evidence to which courts might turn in establishing 
that unlawful conduct occurred. In the absence of such intent, in fact, it 
did not.

The hypothesis that such subterranean social forces, understood 
without reference to agents’ proffered reasons or conscious intentions, are 
afoot in the field of  labor relations may sound plausible enough when 
stated generally. It becomes quite controversial, though, when damage 
judgments in the mega- millions suddenly turn on its scientific validity and 
demonstrable application to a real- life dispute. Such was the case not long 
ago in Walmart Stores, Inc. v. Dukes.261 In that litigation, a bare majority 
of the U.S. Supreme Court rejected this type of analy sis, offered by plain-
tiff and a joint amicus curiae brief from the Law and Society Association 
and the American So cio log i cal Association.
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 These organ izations argued that courts should infer company- wide sex 
discrimination from aggregate data disclosing gender disparities in promo-
tion to management positions. Plaintiffs therefore need not offer direct evi-
dence of discriminatory practices themselves—of observable managerial 
conduct in furtherance of discriminatory ends. Still less must plaintiffs 
show any official com pany policy to that effect. The patriarchal habitus 
works in more surreptitious and insidious ways,  these sociologists suggest. 
Alas, no one has devised an entirely convincing method for operational-
izing and mea sur ing  these phenomena, which are conceptually undevel-
oped and empirically intricate. In fairness, the Court  here displayed con-
siderable sophistication in its understanding of the difficult statistical and 
other methodological issues. In the end, it could find no reason to jettison, 
in the given dispute before it, the law’s long- standing evidentiary burdens 
and presumptions.

In describing my illustrations, it has been necessary to go into some de-
tail, to give more empirical flesh to the bone than analytic phi los o phers 
are wont to do in their customary use of “examples,” like the familiar 
“trolley prob lem.” This is also to say more detail than we law professors 
offer in our condensed classroom “hy po thet i cals.” Such  lawyers and phi-
los o phers view themselves as extracting from life’s vast complexity only 
 those few features necessary to sharpen our intuitions on issues of the 
very most general sort— about the nature of justice, for instance. That 
is not my purpose, and so my use of illustrations has required greater 
richness of particulars, though still well short of true ethnography or 
historiography.262

The reader may find some of my examples inapt, believing that  there 
exists  great dispute over the wrongfulness of the given conduct, or simply 
that few  people could consider it seriously objectionable. Some  will ob-
serve this, for instance, of my example of “collateral damage” in war, 
which many hold to be often clearly justified, as when a major terrorist 
leader is targeted in an attack killing a dozen extended  family members as 
well. From a differing standpoint, perhaps,  others  will say that, among 
their personal friends and acquaintances, scarcely anyone considers it at 
all wrongful to indulge the “moral hazard” intrinsic to insurance on our 
home or health.

 There is no need for  every reader to accept each of my illustrations as 
equally convincing. Dif fer ent illustrations  will prove less or more per-
suasive to dif fer ent  people, depending on their empirical assessment of 
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 whether and in what re spects a common morality truly exists concerning 
it. A wide range of alternative illustrations is therefore helpful in devel-
oping the general argument: that such a category of rights- cum- restraints 
exists, sharply displays distinctive features, and pres ents itself in the most 
diverse of places, raising a recurring set of questions for social under-
standing and public policy.

Some  will further object that many of my examples do not genuinely 
involve any wrongdoing at all, or that they do so only  until one inquires 
further into the apparent wrongdoer’s specific circumstances, including his 
state of mind. Thicker description is required to make any confident eth-
ical appraisal. Thus, for instance, it may at first seem wrongful for a parent 
to disinherit his adult  children, but only  because we are inclined to as-
sume that the  children have not treated their parent so abominably as to 
warrant this mea sure of disregard for their welfare. A more complete fac-
tual rendering of the parent’s situation could cause us to revise or abandon 
our preliminary conclusion that he acted wrongly in bequeathing his entire 
legacy to  others, or to his goldfish.

Many  people may initially think it shameful for anyone to declare per-
sonal bankruptcy. However, this may be only  because they assume that 
his debts  were undertaken imprudently, that he had clearly been living be-
yond his means, as by spending lavishly on luxury goods. Most  people 
 will alter their assessment of his be hav ior on learning that he incurred his 
high debts in order to pay his wife’s essential medical ser vices, which  were 
not covered by health insurance. Equally, one may be shocked and ap-
palled at first to learn that a given military operation resulted in the fore-
seeable deaths of innocent civilians. One may, however, wish to revise this 
judgment upon discovering that the operation sought to target and suc-
cessfully killed several ISIS or Al Qaeda leaders, and that military per-
sonnel employed due care to avoid unnecessary harm. One presumably 
amends one’s view, initially deontological, that it is always wrong to know-
ingly kill a  human being, as one comes to learn the more specific result of 
this course of action in the facts at hand. At which point intuitions that 
are more consequentialist gain salience among one’s moral sentiments.

 There are two credible responses to this concern about how I have 
identified rights to do wrong. The first is that it’s often very difficult to 
know  whether another’s circumstances are more extenuating than first ap-
pears. Lacking any knowledge of that relevant backdrop, observers may 
frequently assume the worst, where prior life experience suggests grounds 
for suspicion. The result is that conduct not genuinely wrongful by their 
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own lights nonetheless appears as such. Inevitably, it is on the basis of 
external appearances that they must decide how to react to  those whose 
apparent misconduct requires response. To understand this response, 
 those deeper inaccessible truths— whether exculpatory or still more 
 inculpatory— are therefore less so cio log i cally significant than the infer-
ences  people  will plausibly draw from life’s external surfaces,  which is 
usually all that is available to them.

The second response is that the situations described above, in which a 
further elaboration of specifics proves strongly mitigating, simply do not 
fall within the scope of pres ent concerns. The situations of interest are pre-
cisely  those in which nothing much exculpatory emerges from deepening 
their details. An initial characterization of the relevant conduct as 
“wrongful” thus withstands a thicker description of particulars. It is al-
most impossible to imagine circumstances, for instance, in which most 
 people would not consider certain highly offensive speech, targeting vul-
nerable groups, to be wrongfully abusive. And few would deny that same 
categorization to the conduct of someone who builds a pork production 
fa cil i ty on his property chiefly in order to insult his Muslim neighbors next 
door. In the modern West, moreover, scarcely any native- born citizen 
would doubt the wrongfulness of aborting a fetus on grounds that the 
child would be a girl. Yet in the United States  there is a  legal right to do 
all  these  things.

It  will be apparent that I have not cherry- picked my illustrations to ac-
centuate certain aspects of lawful wrongdoing, to vindicate some precon-
ceived hypothesis about its nature or significance.263 For I begin with no 
 grand theory, and hence harbor no secret desire to bury all data incon ve-
niently in its path. The pres ent work may venture a touch of “the  grand 
style” in so cio log i cal theory, assaying the implications of its argument 
across broad terrain. I have begun however by teasing out the concrete 
similarities and differences among empirical cases, with the hope of 
drawing up the bigger questions, inch- by- inch as it  were, through modest 
inductive efforts at comparing and contrasting.
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3

Three Rights to Do Wrong

This chapter explores three extended illustrations of how rights to do 
wrong come into being and how we employ nonlegal means to hold 

their irresponsible exercise at bay. In  these cases, the effect is to establish 
an equilibrium of sorts— intentional or fortuitous, stable or insecure— 
between  legal right and extralegal responsibility. The right’s ac cep tance 
by society comes to depend on the attentiveness of its  bearers to  these 
 extralegal duties, which  others understand as being no less obligatory 
despite “merely moral.”

This dynamic is apparent, for instance, in recent patterns of marital 
dissolution.

The unrestricted Right to Divorce

When its law becomes more tolerant of conduct still widely considered 
reprehensible, a society comes to depend ever more on its informal prac-
tices to limit what most consider the abusive exercise of  legal rights. The 
case of parents who choose to divorce while raising young  children—an 
increasing portion of all U.S. divorces1— pres ents  these issues with what, 
for many readers,  will be a special poignancy.

For a long time Western law both allowed divorce and actively dis-
couraged it. The impulse to dissuade stemmed from wide belief— common 
to most religious faiths— that divorce is wrong, except in the most excep-
tional circumstances. The law therefore imposed impediments, such as 
long periods of mandatory delay, of the sort still deployed far- afield against 
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other discouraged rights, like the purchase of firearms.  These statutory ob-
stacles satisfy scarcely anyone, however. They cause mere incon ve nience 
and annoyance to any per sis tent right- claimant, without much reducing 
demand for the regulated be hav ior in question. At the same time,  those 
who altogether oppose the given practice find such “trivial,” de minimis 
hurdles unresponsive to their deeper concerns. Thus, neither group is sat-
isfied. But more impor tant for pres ent purposes than  either the defensi-
bility or efficacy of such mandatory delays is how they are to operate: by 
creating a space for social mores to do their desired work.

For centuries the most onerous obstacle to a divorce decree was the 
limitation on acceptable reasons for seeking it.  Legal rules required that 
the marital partner seeking the divorce demonstrate that his or her spouse 
was at “fault” for the relationship’s breakdown. In the law’s eyes, it was 
not enough that one marital partner simply no longer loved the other. The 
law  here sought to closely track traditional moral understandings, still 
prevalent within the United States  until midcentury. In short, the law suc-
cessfully restricted divorce to circumstances in which common morality 
then authorized it.

Starting in the 1950s, public views began to endorse greater liberty in 
many  matters deemed private or personal— changes that culminated in the 
“sexual revolution” of the late 1960s and the 1970s.  These shifts in pre-
vailing moral sensibilities led many to the conclusion that divorce should 
be available whenever “irreconcilable differences” had arisen between part-
ners, in the opinion of  either. Divorce began to shed nearly all stigma, all 
implication of wrongdoing, much as happened for gambling and alcohol 
consumption.  Legal reform quickly ensued, a pro cess lasting scarcely a gen-
eration. To many  people, “no- fault” divorce appealed on grounds of ab-
stract moral princi ple: re spect for autonomy of the individual in private, 
romantic  matters. The decision to banish moral appraisal from the law 
of divorce seemed, at first, unequivocally salutary.

As the real ity of no- fault reform began to take so cio log i cal shape over 
time, however, the new rules soon began to elicit a quiet current of am-
bivalence.2  These reservations are  today apparent even among feminists, 
who had been the first and most vigorous champions of no- fault. As one 
such scholar writes, the law of no- fault runs powerfully at odds with a 
fundamental empirical fact of moral psy chol ogy:

The under lying prob lem with both fault and non- fault regimes is 
that judging  human be hav ior in intimate relations . . .  sometimes 
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seems morally necessary. Fault regimes tend to blame some parties 
for  things that society no longer finds reprehensible and to create 
new, blameworthy practices in which litigants can take advantage 
of the system. No- fault regimes, on the other hand, exclude even 
the most awful be hav ior from consideration, so that physical 
abuse— even attempted murder— does not affect property division 
upon divorce, a conclusion that seems perverse.  People have a per-
sis tent need to make fault judgments.3

The decision to eliminate moral fault as a  legal precondition for di-
vorce has been only one source of the growing public doubts inspiring 
recent legislative proposals for revisions.  These initiatives have sought, as 
yet without  great success, to curtail the conditions  under which one may 
obtain divorce. Some of  these efforts went so far as to seek restoration of 
the fault requirement— against all odds.

Many  people clearly think, with some empirical support,4 that mar-
ital dissolution often has harmful psychological consequences for young 
 children. And they believe this is not entirely attributable to its economic 
effects on the remaining custodial parent. Law’s liberalizers had failed to 
seriously apply their minds to the possibility of such effects, thereby cre-
ating a species of right to do wrong, as many now see the  matter.  There is 
no doubt  today that  children of single- parent families suffer a variety of 
serious pathologies with much greater frequency and severity than other 
 children.5 In par tic u lar, boys raised in fatherless homes  later fare far worse 
in the  labor market than  those reared in two- parent  house holds.6 Statis-
tical evidence to this effect began to emerge only a generation  after di-
vorce reform.  Legal reformers thus could not easily have contemplated 
the full empirical repercussions of their efforts. When  later reconsidering 
what they had wrought, legislators could find no practicable, acceptable 
way to limit the availability of divorce to circumstances that would be 
unlikely to prejudice the developmental needs of young  children. The only 
mea sure some states now venture is to require a longer waiting period 
for a final decree,7 equally applicable to all seeking divorce. The “best in-
terests of the child” remains legally irrelevant to obtaining a divorce it-
self, even as that verbal standard became central to the question of which 
spouse would obtain custody.

 There exist no reliable data enabling a judge to determine  whether the 
divorce sought in a given case would harm or help the child. For  there is 
no compelling evidence that  children are worse off when raised by a single 
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parent than by two parents whose relationship has broken down, and who 
fight constantly.8 It is impossible to gather reliable evidence bearing on 
this question, due partly to the difficult methodological issues.  There is 
the further obstacle that such a study would require extraordinary offi-
cial intrusion into what the law regards as a constitutionally protected 
domain of privacy within the nuclear  family.

The single- parenting of  children has sources other than divorce, of 
course; many  children—45  percent in the United States,9 still higher else-
where— are born out of wedlock. Yet divorce is nevertheless very often a 
proximate cause of single- parenting.10 Many clearly believe that divorce 
is a significant cause of single- parenting. They also believe that such par-
enting often has harmful effects on young  children, and that the pro cess 
of divorce itself is often highly disruptive to such  children, emotionally 
and psychologically.

An avowed aim of no- fault laws was to eliminate the stigma tradition-
ally associated with the decision to divorce, reducing its costs to personal 
reputation. The stigma attached to divorce had been vastly overinclusive, 
for it penalized many who had good reason— notably, abusive treat-
ment— for leaving their spouse. Even so, the prospect of suffering stigma 
had certainly induced greater hesitation, at least, among  others also con-
templating marital dissolution, including the parents of young  children. 
According to opinion surveys— a fair indicator of common morality 
 here11— Americans believe that parents should make all reasonable efforts 
to preserve a marriage whose dissolution could imperil the well- being of 
youngsters.12 To this end, many  people consider therapeutic counseling 
as desirable. Yet no credible social science, scholars acknowledge,13 
purports to tell us when such counseling succeeds and fails in restoring 
a “satisfactory” marital relationship; indeed, that very concept is highly 
freighted, acutely contested, and hence nearly impossible to convincingly 
define except within the broadest outlines. Without such necessary evi-
dence, it is impossible to construct a workable  legal test for evaluating 
the sufficiency of parental efforts to save a faltering marriage.

Still, many Americans clearly harbor a fear that the law, in authorizing 
divorce so unconditionally, has taken leave of common morality. Though it 
once fully enshrined more traditional moral views, the law now displays a 
seeming indifference to enduring ethical considerations over child welfare 
that many continue to view as rightly within its concern.14  These public 
concerns are manifest in the recent movement for “covenant marriage.”15 
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By contract,  couples entering into wedlock agree to limit the conditions—to 
adultery and domestic vio lence— under which they may  later obtain di-
vorce. Several states authorize this marital option, but only a small per-
centage of wedding  couples adopt it. If  there is any social pressure to marry 
in this fashion, it presumably arises from the religious community to which 
a par tic u lar  couple belongs. The law of covenant marriage seeks to accom-
modate this gentle form of communal influence over individual choice. We 
may describe this influence as an expression of the morality common to a 
distinct, self- selecting subcommunity. Advocates of covenant marriage be-
lieve that it is pos si ble to induce greater “responsibility” in the exercise of 
the right, now other wise unrestricted, to divorce one’s spouse.

Yet divorce rates  today are higher among Christian evangelical  couples 
than among more secular Americans.16 This largely reflects the fact that 
divorce rates are now also much higher among  those of lower socioeco-
nomic status than in the upper  middle class.17 It is hence safe to infer that 
covenant marriage has had a minimal effect on divorce rates even within 
the subcommunities now regularly employing it. For similar reasons,  there 
is  little basis to believe that any new forms of societal impediment to di-
vorce could much persuade  those seriously contemplating that step to ac-
knowledge and act upon traditional notions of personal responsibility. A 
number of social changes ensure that  these notions— though still widely 
salient among a large public— now lie beyond law’s effective reach.

And yet clearly no polity and its society can remain indifferent to the 
mea sure of parental attention with which its next generation  will be raised. 
Germany’s Basic Law provides that the “care and upbringing of  children 
are the natu ral right of the parents and a duty primarily incumbent upon 
them.”18 Jeremy Waldron, a leading  legal theorist, lauds this close linkage 
in the statutory language, the way it acknowledges that the right itself “is 
kind of synonymous with a responsibility.”19 He continues:

We may even say that the right is something which a person, if she 
is a parent, has a duty to exercise. It’s her job, it is something in-
cumbent on her; but it’s still a RIGHT that she has; it’s something 
which (in the normal case) she holds against  others. And the duty 
aspect of the right is not just a  matter of submitting to a set of rules. 
Often what is involved is continual and active exercise of intelli-
gence and choice;  these are her choices to make; her intelligence to 
exercise. She is privileged in this regard.20
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The German Basic Law establishes an exception, of course, if the 
 mother exposes her  children to “serious neglect.” This wording contem-
plates misconduct far worse than the sort  here at issue. Still, most Ameri-
cans believe that the responsibilities of a divorcing parent include some 
concern with how the anticipated breakup may affect young offspring.21 
Failure to honor such a responsibility is by no means so deplorable as to 
warrant such intrusive forms of official intercession as triggered by graver 
forms of parental misbehavior.

If the misconduct  here  were more severe, as with genuine child 
abuse or actionable neglect, it would not then occupy the regulatory 
void in which neither law nor mores effectively governs. In  those other, 
more dire circumstances, the law directly resolves the prob lem through 
a child’s removal from the parental home and placement in foster care. 
Where the law withdraws its regulatory reach, however, as it has con-
cerning the availability of divorce, we inevitably gauge the strength of ex-
tralegal restraints on conduct that is still widely questioned by many, who 
continue to regard it (in certain circumstances) as irresponsible. We then 
discover that  these residual restraints appear weaker than we had  imagined, 
insofar as we ever seriously considered the question at all.

To summarize, the experience of divorce reform in the United States 
over the last half- century reveals that public expectations of divorcing par-
ents, grounded in common morality, continue to demand more of par-
ents than the law can realistically require or than informal pressures any 
longer induce. We endure the diminished restraints with some equanimity 
 here, at least for the pres ent. This is presumably  because we do not per-
ceive the wrongs in question, though by no means trivial, as truly severe, 
at least not when compared with  others  here examined, such as civilian 
deaths in war.

The next two illustrative explorations are more encouraging, or at least 
less dispiriting. This is so despite enduring doubts about  whether common 
morality is suitable or sufficient to the task in  either case. In both situa-
tions to which I now turn, the stakes are still higher, for the loss of  human 
life on a significant scale is immediately in issue. Still, as we  will see, the 
acute moral gravity of  these wrongs provides no guarantee that the law 
 will address them comprehensively. In fact, it regularly proves unneces-
sary or undesirable, as  these cases  will suggest, for the law to ambitiously 
“occupy the field” of normative ordering.
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The Right to Decline Medical Treatment

American law,  under the Constitution’s  Fourteenth Amendment, affords 
a right to decline medical treatment even where one’s very survival de-
pends on receiving it.22 When the patient is terminally ill, unlikely to live 
much longer, and in severe, irremediable pain, the exercise of this right is 
no longer widely controversial, except among the traditionally religious.23 
The  legal right to decline lifesaving treatment is much broader, however. 
It extends to all competent adults  under any circumstances what ever, ir-
respective of  whether they suffer  these supremely grave conditions.24

Among  those therefore entitled to spurn essential treatment is the sur-
viving victim of a catastrophic accident who cannot bring herself to ac-
cept the inevitability of life with a permanent, profound disablement. Such 
a person may suffer acute emotional trauma, in the moment, yet remain 
legally “competent” to decide her medical fate. She may be extremely 
pessimistic about ever again enjoying life in any way; she may therefore 
experience intense thoughts of suicide, which only her bedridden hospi-
talization prevents her from enacting.

Yet if her physicians can successfully prevail upon her to promptly ac-
cept highly invasive treatment— though it entails painful recovery and 
lengthy rehabilitative training— she  will frequently make the  mental ad-
justment, empirical studies suggest, to living thereafter with even the most 
profound of disabilities.25 Through this felicific recalibration, most such 
patients find a way to devise for themselves a new “utility function” whereby 
they discover traces of the sublime in what, for the rest of us, would seem 
the very smallest and most inconsequential of pleasures. This scholarly 
finding naturally emboldens medical staff, on its basis in deliberation with 
reluctant patients, to plead energetically that they accept radical surgical 
procedures, sometimes entailing immediate, emergency- room “heroics.”

Situations such as this pres ent the staff of any major modern hospital 
with a challenging professional predicament. Thus, in one reported case, 
a 21- year- old college student, delivered by a friend to the hospital emer-
gency room, is legally entitled to decline the penicillin that would— because 
he suffers advanced pneumonia— save him from near- imminent death; 
immediate medical intervention  will grant him several healthy de cades. 
The patient offered no reason for his decision and displayed no evidence 
of  mental disability apart from the decision itself, which the law does not 
classify as such. Situations of this general sort arise with a regularity ini-
tially surprising to  those outside the health care professions.
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Most physicians consider it morally unacceptable to withhold treat-
ment in this circumstance, as in the preceding one. Common morality 
would seem to endorse their reluctance to re spect patients’ assertion of 
 legal right at such times.26 In both cases just described, the patient’s deci-
sion amounts to suicide. Some 80  percent of Americans regard suicide (ex-
cept in final stages of terminal illness) as not merely irrational, but 
wrong.27 The most plausible rationale for such views is the prevalent 
belief that  people have moral duties to dependents and to themselves, du-
ties that are  violated in taking one’s life.  These moral sentiments, origi-
nating in the theologies of nearly all world religions, are especially strong 
when a young person threatens to take her life in a passing moment of 
self- destructive fury or existential doubt.

Reliable reports suggest that, at such times, medical professionals rou-
tinely seek to circumvent the patient’s expressed desire to exercise his 
right to decline treatment.28 Seldom do physicians effect this result through 
juridical means, however, winning a court’s order requiring the patient to 
submit, for example, to a blood transfusion or cesarean- section delivery 
declined on religious grounds.29 More often, extralegal urgings are brought 
to bear upon the patient, via  family and friends— those best situated to 
exercise “moral suasion,” as ordinary language sometimes captures the 
notion. Persuasive efforts  will be respectful at first, but if  these subtle ap-
proaches fail, a shift quickly occurs from reasoned argument, based on 
scientific facts about recovery prospects, to increasingly manipulative 
forms of emotional arm- twisting.30  These must, of course, stop short of 
overt physical coercion, such as obstructing the patient’s departure from 
the hospital. Scholars of medical ethics in real- life settings report that  these 
diffuse forms of “irregular” pressure are pervasive— and rarely in effec tive. 
They must remain surreptitious wherever they directly involve a medical 
professional. For past a certain point, such mea sures entail an outright 
refusal to honor the clear intentions of a legally competent adult who is 
insisting upon her unequivocal rights.

For medical professionals  there is some nontrivial risk of liability, per-
sonal and orga nizational,31 when they participate in such efforts. Admit-
tedly, the person whose life is saved through a nonconsensual medical 
intercession is, as a practical  matter, unlikely to pursue  legal action against 
her caregivers. Her  legal claim would also be so jarring to common mo-
rality that she would find  little sympathy from a jury, in most cases. The 
law’s effective influence on  human conduct is doubly weak  here: both in 
deterring medical professionals32 and  family members from violating the 
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patient’s right to decline treatment, and in empowering her to sue them 
successfully thereafter.

The claims of law and common morality stand much at odds  here. It 
is hence only through informal practices— the social mores of hospital and 
clinic— that we succeed, as a society, in dissipating the potential for fre-
quent and severe clashes. We live comfortably with a  legal rule authorizing 
the patient to abrogate common morality,  because we anticipate that she 
 will face intense remonstrance, where ‘necessary,’ to forswear her right. 
As the gap between common morality and the law began to widen with 
each new extension of patients’ rights, the felt necessity for stern exhor-
tation against their “irresponsible” exercise grew ever stronger.

Beyond this point in our analy sis, we must indulge a modicum of in-
formed speculation. The American public is apparently comfortable with 
allowing physicians to resist a patient’s early insistence on declining life-
saving treatment, to the point in extremis of altogether ignoring her most 
heated and strenuous protestations. We indulge as well the dissimulation 
involved in describing, on the patient’s bedside chart, her vigorous objec-
tions to recommended treatment in terms of “provisional reservations” 
or “preliminary doubts.” We resign ourselves to the fact that our moral 
views in  these  matters  will not find full reflection within our  legal rules. 
We tacitly trust to a jury’s likely nullification of the law for ensuring that 
medical professionals and hospital organ izations have  little reason to fear 
liability. This is a pro cess blithely indifferent, however, to the “rule of law,” 
itself a moral ideal to which we profess abiding commitment.

As we observe the real life of “law in action,” recounted only through 
whispering in hospital corridors and clinic stairwells, we find an impen-
etrable thicket of subtle obstacles.  These are virtually invisible to outsiders, 
obstructing the effective discipline of  those who furtively employ illegal 
means to prevent a patient from “abusing” her right to end her life. We 
may wish to think of such practices as continuous with the efforts— 
entirely lawful—of physicians and  family members to dissuade patients, 
through reasoned argument or emotional appeal, from the self- destructive 
path initially chosen. That is decidedly not, however, the standpoint of 
our positive law, “on the books.”

One might say, in Weberian idiom, that we secretly hope the physician’s 
personalistic, charismatic authority before a mesmerized jury— recounting 
her valiant efforts to save an uncooperative patient who was teetering on 
the brink of death— will somehow miraculously mediate between the in-
consistent claims of our moral judgment and our law. I refer not only to 
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the specific law of “informed consent,”  here clearly breached, but to the 
larger, legal- rational authority, which in Weber’s view provides the very 
legitimacy of a modern state and its health care institutions. Clearly  there 
are many ways in which this bizarre arrangement could easily go terribly 
awry. Still, it has rested in relative equilibrium for many years, insiders 
report, with quiet, private resolution of the rare, incident- specific chal-
lenge. We may thus fairly describe this set of nonlegal restrictions on 
patients and their most fateful of life decisions as something of a settled 
social practice. Initially it seems remarkable that  today a profession that 
is accustomed to multimillion- dollar judgments against its members 
and  faces declining public trust33 remains content to venture upon this 
perilous  legal terrain.

A breathtaking mea sure of trust lies in that calculation of juries’ prob-
able be hav ior, the  gamble that the depth of their commitment to common 
morality  will overpower the law, even as the judge instructs them to 
punctiliously obey it. As the general counsel to any hospital  will soberly 
intone, the prohibited conduct  here is astonishingly risky from a  legal 
perspective. From a moral viewpoint, though, most jurors would find 
it disarming— winningly, radiantly so, in its nobility of spirit (to risk a 
hackneyed phrase). From a socio- legal standpoint, the magic of such 
luminous moments lies in their seeming transcendence of self- regarding 
caution, in their impulsive humanitarian indifference to mere positive 
legality.

A more innocent age, untutored in our sophisticated embarrassment 
at the notion, would have felt  little hesitation in defending this indiffer-
ence in terms of “the natu ral law.” Even  today, some may suspect that it 
is only within the terms of that antique doctrine that quaint notions of 
duties to oneself34 (not to end one’s life), and of  others’ responsibilities to 
guide us in fulfilling such duty, could possibly make any sense at all. It may 
indeed be on some such basis, and its so cio log i cal foothold in common 
morality, that we can maintain this curious accommodation between the 
de jure rights of patients and the de facto responsibilities of medical pro-
fessionals, both of which nearly every one acknowledges.

If we harbor doubts about  these odd arrangements for bridging this 
par tic u lar gap, it is chiefly  because we remain uncomfortable about their 
nontransparency, with how they occlude so much of our quotidian prac-
tice on  matters of such profound ethical import. What is crucial for im-
mediate purposes, though, is simply that such countervailing pressures 
(lawful and other wise) brought upon truculent patients combine to make 
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it pos si ble for the law of informed consent to uphold a more pristine “Kan-
tian” ideal of individual autonomy than we are ultimately prepared to 
deliver. But for our unspoken anticipation of medical intervention in sup-
port of common morality, we would surely not continue so unequivocally 
to endorse broad readings of patient entitlement. Even once enshrined into 
law, that noble philosophical ideal, this finest intellectual flower of “crit-
ical” morality, simply promises greatly more than common morality, and 
the social practices by which we instantiate it,  will abide.

What, then, can explain why most  people are seemingly untroubled 
by the recurrent practice of medical professionals in surreptitiously sub-
verting patients’ rights?  After all,  these are rights whose creation, by elected 
legislators as well as judges, has been much- celebrated for two genera-
tions in public discourse no less than in judicial rulings and philosophy 
journals. Why  can’t (or  shouldn’t) we write the law to track common mo-
rality more closely in  these  matters?

To answer that question, some brief history is necessary. Beginning in 
the mid-1970s, state courts began to realize and conclude that it is pos-
si ble for  people to become so ill that further treatment imposes on them 
greater burdens than benefits. Their right to refuse treatment received 
ever wider recognition; and the perceived “state interest” in preserving 
their life diminished, as prognoses dimmed and treatment became more 
burdensome.35

This proved a legally unstable equilibrium, however. It required the 
state, through its courts, to determine when someone had lost enough 
“meaningful experience of life” that he should be permitted to choose 
death. That initial approach proved unacceptable  because few  were truly 
prepared to trust the state with this power to “play God.”36 In the balance 
of competing constitutional concerns, it was far more impor tant to ensure 
that the state did not violate fundamental duties to its citizens than that an 
individual honor what ever moral duties he might arguably have to his de-
pendents and himself.37 And it proved impossible to draft a satisfactory 
rule preventing judges from imposing their own, necessarily arbitrary no-
tions of when  human life ceased to be worth living.38 A jurisprudential 
consensus began to emerge that this is a decision, which, in a liberal society, 
one can only make for oneself, and that the law had best extricate itself as 
much as pos si ble from the pro cess of reaching it.

Our rules thus evolved  toward the stance that all competent individuals 
enjoy an absolute right to refuse treatment. Two  factors combined to yield 
this “categorical” approach, as Orentlicher calls it: first, the “infeasibility 
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of case- by- case determinations”— that is, the difficulty of “trying to de-
cide  whether the decision to die is morally justified in a given case”; and 
second, the fact that “treatment withdrawals typically involve morally 
justified deaths,” in that the vast majority of patients requesting such with-
drawal are clearly at death’s door from a long- standing and deteriorating 
terminal condition.39 Combining  these two considerations, the danger of 
legally imposing medical care where its repudiation is morally acceptable 
is therefore far greater than the danger of legally permitting such rejection 
when morality (common or critical) would clearly require it.

And yet, by all indications, common morality continues to endorse 
the long- standing view that a patient’s prognosis for recovery is highly 
relevant to  whether he may defensibly refuse medical care. By implica-
tion, his prognosis is also relevant to how far  others may legitimately go 
in discouraging him from exercising his right— that is, beyond the point 
where the figurative arm- twisting turns at once more literal and clandes-
tine. This feature of common morality— the relevance of prognosis for 
recovery— does not operate only sub- rosa. It finds its way back into law’s 
implementation where the patient becomes no longer competent (as when 
unconscious), so that treatment decisions are made by surrogates.40

The law clearly provides that an incompetent patient (though acting 
through her surrogate) has just as much right as the legally competent to 
refuse treatment or to have it withdrawn. Yet in practice, courts employ 
a sliding scale, demanding much clearer evidence of an incompetent pa-
tient’s wishes to that effect where she is neither terminally ill nor likely to 
be permanently unconscious. By this route, patients with grimmer prog-
noses do turn out to enjoy better de facto prospects to decline treatment.41 
Common morality  here infuses the law’s implementation, further damp-
ening the exercise of this right. Though  these situations arise periodically, 
one need not exaggerate their incidence to establish their considerable so-
cio log i cal significance. When lifesaving treatment is likely to be very 
painful and highly risky, patients often express strong disinclination, then 
find themselves subject to overwhelming pressure against acting upon it. 
 There is stunningly  little acknowl edgment of all this, much less sustained 
discussion, within the vast scholarly and professional lit er a ture on med-
ical ethics.

What one does find is confirmation that “advance care directives,” 
though now signed by a large share of all in- patients, often fail of their 
purpose  because physicians simply decline to honor their express terms.42 
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 These documents are often admittedly somewhat vague— perhaps not en-
tirely by chance— too imprecisely worded to provide clear guidance in 
distinguishing between acceptable and unacceptable means of artificial re-
suscitation, for instance. Even so,  there is evidence to suggest that physi-
cians, like clever  lawyers, strive to unearth any such ambiguities in order 
to read the document as inconsistent with a wish to die.43 And from in-
fluential scholarship in cognitive psy chol ogy,  there is reason to suspect 
that, in presenting alternative treatment possibilities, physicians may reg-
ularly engage in “overestimating some risks and underestimating  others, 
as well as allowing . . .  choices to be manipulated by subtle and appar-
ently irrelevant aspects of how options are presented.”44 So speculate two 
leading scholars, at least, one on a major medical school faculty. The re-
sult is that physicians may end up circumventing a patient’s preference to 
exercise her right to decline medical care, including treatment essential to 
her survival.45

Our acquiescence in this peculiar configuration of practices owes 
 little, if anything, to an uncritical deference  toward medical authority. 
Few  people any longer supinely endorse the surgeon’s peculiar “virtue 
ethics”46— his tunnel- vision commitment to “saving life,” irrespective of 
its quality— conceived of as his vocation’s intrinsic telos. That singular 
self- understanding induces him, we now widely believe, to overvalue his 
technical skills, proudly putting them on maximal, self- aggrandizing dis-
play, thereby imperiling other, more impor tant values.

The better explanation of our settled mores is instead that common 
morality holds that an individual owes some mea sure of duty to herself, 
to “re spect [her] objective and inalienable  human dignity,”47 Waldron 
writes, and hence not to “throw her life away,” as ordinary language reg-
isters this intuition. An individual owes a moral duty as well, most be-
lieve, to  those who care deeply about her,  because her life is profoundly 
enmeshed with their own.  These are  people whose well- being depends in 
no small part on her continued vitality, though she owes them no  legal 
duty in that regard.

In sum, when medical professionals intercede against the  will of self- 
destructive patients, saving their lives during the ephemeral crises  here ob-
served, they act in the knowledge that common morality stands firmly in 
their support; for most of us are  here prepared to turn a blind eye even to 
certain outright violations of law. Though it may be tempting at first to 
dismiss this fact as a quirky anomaly of no general significance, it has 
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become an integral feature of our modern medical system, and therefore 
too of the society it serves.

The Right to Kill Civilians in War

International humanitarian law offers another fruitful example of a right 
to do perceived wrong that is informally constrained in ways that render 
it widely acceptable and po liti cally sustainable. It is impossible to under-
stand the law’s true significance  here without due attention to why and in 
what re spects the dispensations it affords combatants are held in reserve, 
increasingly so, at least by the armed forces of the developed world.

This body of law seeks to limit the extent to which belligerents may 
cause unintended harm to civilian persons and property, and thereby es-
tablishes the acceptable means and methods of armed conflict. When at 
war, states may not target civilian interests intentionally, but may inflict 
“incidental” damage to them if it is not “clearly excessive” in relation to 
the “concrete and direct military advantage anticipated” from a given use 
of force.48 The law  here authorizes (and at once restricts) such harmful 
conduct  because it is generally impossible to make war in any other way; 
and from the perspective of common morality, some wars—of self- defense 
and humanitarian intervention— are just.

All agree that, in seeking to restrict the scope of permissible civilian 
harm, international law  here engages a laudable objective. Once war has 
begun— however wrongfully, aggressively—it is better to limit its de-
structiveness than to let it follow a course entirely indifferent to humane 
values. Yet though it has long been part of customary international law, 
and more recently embodied in multiple treaties,49 the proportionality 
rule—as it is colloquially called— has never been well defined. It has at-
tained no greater precision in recent years, despite the proliferation of 
international criminal tribunals and considerable scholarly attention to 
the  matter.50 Commentators who agree on  little  else  here concur. Sol-
diers themselves have  little idea what the rule  really requires of them, 
except in the most obvious circumstances where the ethically proper 
course of action can be readily ascertained without it.51 Military pru-
dence alone— under the “economy of force” doctrine— often dictates 
the same mea sure of restraint, without need for recourse to law’s guid-
ance. The rule itself therefore has  little real- life influence on combat con-
duct, officers readily acknowledge. Prosecutions for disproportionate 
force have been nearly non ex is tent, in no small part  because the  legal 
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test is so lenient, encouraging judicial deference to the military com-
mander’s situational judgment.

 There are good reasons for such deference. Where they provide the 
basis for criminal liability,  legal rules must display a mea sure of gener-
ality and specificity inconsistent with the extent to which proportion-
ality determinations in war involve fine- grained assessment of unique 
factual particulars.52 And no one  really has any well- developed idea 
about how to conduct the required balancing between civilian lives 
and military gains— that is, about how the relative weights are to be 
attached.

The stress of combat and its disorienting “fog of war” also set power ful 
limits on what can be known ex ante about the precise mea sure of force, 
and of attendant civilian harm, necessary to achieve a given battlefield 
goal.53 This uncertainty often originates in the elusiveness and inscruta-
bility of  enemy “morale.” Further distortion in judgment is introduced 
through the  mental pro cesses recently explored by cognitive psycholo-
gists, even as armed forces  today strive to redesign training programs 
and decision procedures with a view to overcoming  these same biases. 
The efforts display only modest prospects of success.54 Epistemic limits 
and decisional uncertainties are still greater regarding broader opera-
tional and strategic aims.

Experts cannot agree on  whether the civilian harm relevant to pro-
portionality assessment should be only short- term or also longer- term, 
though much depends on which position the law adopts on this question.55 
All  these prob lems arise even before one reaches more familiar concerns 
about practical obstacles to attaining jurisdiction or custody over osten-
sible violators.  These obstacles are rooted in the de facto power of states, 
especially major military powers, to thumb their nose at international law.

Many  people throughout the world are greatly dissatisfied with this 
state of affairs, however.56 Civilian deaths in war  today are closely scru-
tinized by  human rights NGOs and academicians, employing accepted epi-
demiological methods.57  These deaths evoke wide international uproar,58 
especially when caused by modern militaries considered capable of greater 
restraint and “discrimination.”59 States are now widely expected to for-
mally apologize for military errors that cause significant unintended ca-
sualties.60 Critics of  today’s military practices concerning collateral damage 
are not deterred by the leniency of long- standing  legal “technicalities,” as 
they would call them.  These critics demand greater moral accountability 
than the law requires.
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“ People should not be allowed,” Waldron writes, “to think that they 
are insulated from moral criticism of their irresponsibility simply  because 
they are exercising a  legal right that is not subject to any  legal limitation.”61 
A recent international illustration of this comes vividly to mind. A UN 
commission ultimately cleared the State of Israel of widespread accusa-
tions that it had  violated international law in forcefully stopping a flotilla 
of Turkish protestors on the high seas.62 The ships had been seeking to 
break Israel’s blockade on the Gaza strip, a blockade which the commis-
sion held to be lawful as well. A commission thereafter appointed by the 
Israeli government itself found, however, that in  these events the coun-
try’s prime minister had been gravely at fault in violating the state’s set-
tled procedures for national security decision- making.63 The commission 
found that his failure to consult sufficiently with military leaders had led 
the country’s troops to be inadequately prepared for the type of re sis tance 
they  were likely to encounter; and  these inadequacies  were partly respon-
sible for the extent of the ensuing bloodshed. In this case, as is quite 
common, international law proved more lenient than widely accepted 
standards of moral assessment, domestic no less than global.

A distinguished Israeli expert in humanitarian law can still  today af-
firm that collateral damage often “emanates from  human error or mechan-
ical malfunction, and when that occurs  there is no stigma.”64 Yet younger 
scholars now respond that “ human error is sometimes (although not al-
ways) caused by putting  people in situations where such errors are more 
likely.”65 This suggests that it would then be entirely appropriate to stig-
matize  those  doing the “putting.” In fact, the view is now widespread that 
the international law of “distinction” and “proportionality”— designed to 
accommodate, even facilitate, the lawful pro gress of war- making— accords 
insufficient weight to the lives of innocent civilians who are likely to be 
caught in harm’s way. Many  today believe, in other words, that such law 
creates a right to do serious wrong.66 This remains true even if we ac-
knowledge that, due to the intractable impediments just described,  there 
can be  little realistic expectation that international law  will, in  these 
 matters, become significantly more stringent.67  These concerns do not con-
centrate simply on the inadequate state of  legal doctrine, in the abstract. 
 There is also a broadly shared perception that  these  legal limitations are 
being frequently exploited in practice, that such rights are “abused” on 
 actual battlefields.68

Despite the wide berth international law allows them, U.S. leaders have 
come to believe that they cannot afford to remain indifferent to interna-
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tional criticism if the country is to have any hope of sustaining its stature 
as benign world leader.69  Every reported incident in which civilians are 
killed in a drone strike on terrorist leaders elicits a public explanation of 
the target’s strategic importance.70 Official U.S. government studies ex-
press concern that public anger over civilian casualties appears to have 
contributed to the growth of insurgencies, both Sunni and Shiite, opposing 
American military presence in Iraq.71 Thus, when President Barack Obama 
eventually agreed in August 2014 to let U.S. bombers target ISIS positions 
in Syria and Iraq, he imposed such restrictive rules of engagement that 
nearly three- fourths of all aircraft, according to Central Command, re-
turned to base without dropping their ordnance.72 Concerning ground 
operations, the considerable resources  today devoted to refining counter-
insurgency doctrine,73 with its emphasis on “winning hearts and minds” 
through a more discerning use of force, offers further evidence of such 
concern over the moral assessments by ordinary Iraqis and Afghans, in 
par tic u lar.

All of this suggests that concerns over reputation for ethical attentive-
ness now exert a nontrivial influence on American commanders, inducing 
them to display greater attention to saving the innocent civilian from war’s 
horrors than international law requires of them. Military deference to such 
“ideal” considerations arrives quite circuitously, and by a decidedly “ma-
terial” route. The moral sentiments first manifest themselves in world 
opinion, which then registers in the geostrategic calculations of a super-
power that cannot afford to ignore  others’ views on  matters of such acute 
global concern.74 By this route, a tough, “realist” concern with preserving 
power results in increased sensitivity to the more idealistic considerations 
of common morality. This sensitivity finds reflection in the regulatory re-
straints the superpower at war chooses to impose upon itself. Given its 
doctrinal laxity and weak enforcement, international law  will long remain 
less significant a protection against  needless civilian harm than the enig-
matic workings of something so seemingly ethereal as humanitarian 
sensibility— which is to say, common morality, now embryonically at work 
on the global level.

Military officers themselves, at all levels, regularly report serious con-
cern that their  career prospects  will be compromised— destroyed in a 
heartbeat, in fact—if they so much as initially appear to cause unneces-
sary loss of civilian life.75 To speak of  career incentives is not to minimize 
the abiding influence of nonselfish motivations, based in martial virtue,76 
as an additional fetter on excessive force. In fact, even in Western coun-
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tries widely considered the most “pacifist,” the study of martial virtue is 
“currently the most popu lar underpinning for ethics education in the mil-
itary.”77 However, such virtue is a species of what phi los o phers call “role 
morality”— distinct from the truly common morality stressed thus far in 
identifying social encumbrances on how  people exercise their rights. The 
global movement to limit acceptable levels of civilian harm asserts a moral 
cosmopolitanism strongly distrustful of any such military virtue.78 This 
distrust of virtue ethics is clear in the obvious fact that, for instance, no 
one expects the civilian beneficiary of this professional probity, across the 
 battle lines, to feel or express any gratitude  toward his benefactors for 
graciously sparing him the violent death they  were lawfully entitled to 
inflict.

We doubt the capacity of this soldierly self- understanding to satis-
factorily address the moral crisis of collateral damage, or even to con-
ceptually register its normative magnitude. Common morality, one 
could therefore credibly say,  today insists on a more stringent standard 
than does  either international law or military ethics. We may strongly sus-
pect, for that  matter, that the traditional preoccupation of the professional 
soldier with upholding martial honor— that of his country no less than his 
own— has throughout history encouraged too ready a recourse to force.79 
This is militarism, in its most dangerous form. We Americans, in par tic u lar, 
 will be inclined to think immediately of our country’s South, where the 
defense of honor was long associated with guns and other vio lence, much 
as in Germany it was long identified with the duel.

Still, anyone who listened regularly to Western officers discussing their 
recent battlefield experiences in Iraq and Af ghan i stan  will attest to the ob-
vious sincerity of their belief that this “internal morality” of professional 
soldiering fetters their use of force in ways far more demanding than the 
law.80 Many officers accept, often even embrace, current public demands 
for greater moral scrupulousness,81 but view  these as inalterably “beyond 
the call” of  legal duty. One almost suspects  here that they insist on a right 
to do  great wrong precisely in order to receive extra kudos for graciously 
declining to exercise it.  There could be some truth to that, as a  matter of 
 human psy chol ogy. It would have to count as a corruption of virtue, on 
most accounts, not its genuine expression. For it is in the nature of a virtue, 
classically understood, to desire nothing from its beneficiaries in return.

Yet clearly so pristinely purist an account of virtue, unsullied by any 
yearning for  others’ recognition, cannot much guide us in deciding how 
far international law may trust to mores in restraining civilian carnage. 
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 There is necessarily an ele ment of willful individuality in honor, martial 
or other wise, which led Montesquieu to deny it the status of virtue at all. 
Krause thus observes of honor generally:

It can, as Montesquieu said, inspire the finest actions, risky under-
takings that yield  great public benefits. Yet honor achieves the 
effects of virtue without oppressing the par tic u lar passions or indi-
vidual ambition. Indeed, much of the power of honor lies in the fact 
that it is a mixed motive. As a duty to oneself, it builds on the par-
tic u lar attachments and private desires that make us who we are 
and move us to act. It channels and directs personal ambitions 
rather than suppressing them in the name of a comprehensive 
common good or a universal standpoint. It does not require the 
state to cultivate character or submerge diverse identities into a ho-
mogeneous collective one. And . . .  honor reminds us of the aristo-
cratic capacities in ourselves that have survived the rise of modern 
man and of liberal democracy’s need for them.82

To rest any serious mea sure of hope for minimizing war’s horrors on 
such “irreducibly aristocratic”83 foundations is at once deeply discon-
certing to egalitarian sensibilities and utterly inescapable in the face of 
law’s per sis tent, transparent failings. Not only is martial honor premodern 
in origin, and often in tension with “rule of law” commitments;  there is 
also good reason to question its real- life efficacy in restraining the exer-
cise of humanitarian law rights. One searches the rec ord in vain for 
substantial indications that aspirations for honor had actually inhibited 
significant numbers of soldiers from inflicting excessive harm, though this 
evidence may simply exceed the reach of our methodological tools (so 
much the worse for them, perhaps). As one might expect, such evidence is 
sparse and anecdotal, even in the more insightful meditations on the mili-
tary calling by its most distinguished prac ti tion ers.84 Admittedly, this ex-
tralegal restraint in preventing incidental civilian losses is precisely the 
avowed aim of certain novel forms of professional recognition. In the U.S. 
Air Force, for instance, awards once given only for lethal bravery in  battle 
are  today sometimes granted to pi lots who declined to use lethal force in 
circumstances where it would have been lawful but where their decision 
to wait saved civilian lives.85 This reflects a larger Pentagon policy dis-
course of “winning through courageous restraint.”86

We might characterize the self- understanding that Western officers 
 today evince as conjoining rights and responsibilities in ways that lend a 
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distinctive dignity to their calling and social role87— distinguishing it, at 
least, from murder, in this case.  Here, unlike in most of my other illustra-
tions,  there exists a long- standing vocabulary for formulating and ex-
pressing such deep intimations of duty. It is a vocabulary of “my station 
and its duties,” however, and strikes most outsiders as redolent of moth-
balls, faintly Victorian, anachronistic, intolerably elitist.

In fact, it almost seems as if the special dignity of the officer’s social 
role, insofar as such dignity  today endures, does not derive primarily from 
its core activities— violent and sanguinary,  after all. This dignity derives 
more decisively from the very fact that his weighty responsibilities do not 
and cannot find full reflection, complete specification, within the law gov-
erning him.88 That he is formally authorized to operate in this grey zone 
becomes central to the elusive charismatic nimbus ( today well- routinized) 
historically surrounding his station. For it is his commitment to martial 
honor, a species of moral virtue, that warrants us in expecting him to act 
beyond the call of  legal duty.

It is this very disparity between  legal and moral duty, this failure of 
law to adequately capture and cognize our ethical expectations, that 
grants him the broad authority over grave  matters with which we endow 
such positions of special dignity. The esteem accorded the military officer 
(such as it is, in modern socie ties)89 therefore arises not merely from the 
intrinsic importance of his chief societal function— national self- defense. 
It springs as well from our reluctant acknowl edgment that we simply 
cannot entirely subject him, as thoroughly as we do most  others, to the 
rule of law.

We are obliged, willy- nilly, to place enormous trust in someone who, 
we concede, must operate to  great extent in a domain of literal lawless-
ness. This is true not only of war, though it is most con spic u ous  there. It 
is also the case wherever we expect  people—as professionals, parents, or 
medical patients—to behave in morally demanding ways that we cannot 
quite pull  under law’s umbrella, cannot bring the  legal system to precisely 
require of them. “Discretion” is the prosaic, flatfooted term we  lawyers 
employ to describe the net result. Yet the artful alchemy by which profes-
sional groups win and sustain public legitimacy for their considerable au-
tonomy from greater  legal scrutiny can be nothing short of theatrical; 
this is a conjuring game of self- enlargement, by which the merely  human 
quickly becomes superhuman, grandiosely so. It would be inaccurate to 
say, without clearer law on the meaning of military proportionality, that 
 there exists an internationally accepted common morality filling the reg-
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ulatory shortfall. For  there is no more agreement on the term’s meaning 
in the wider po liti cal discourse than in the juridical.90

Without any clear agreement on  these  matters, however, what does step 
into the breach, within certain con temporary armed forces at least, is a 
norm not of substance but of pro cess. The central idea  here is not to di-
rectly challenge the  legal right of the commander to cause a given mea-
sure of civilian harm. The chief idea is to assess  whether she has abused 
that right by failing to take all reasonable steps to limit what ever inci-
dental damage would ensue.91 If she is then legally disciplined in any way, 
it is not for having  violated the substantive international law of propor-
tionality, as such.

To reduce civilian losses, Western armies  today also employ “rules of 
engagement” (ROE) that impose unpre ce dented self- restraint on use of 
force by both ground and aerial ser vices. The restrictive ROE imposed by 
General Stanley McChrystal on U.S. soldiers in Af ghan i stan, in par tic u lar, 
received much attention at the time. The increased risks to which  these 
rules exposed U.S. troops understandably led some to chafe at their con-
siderable restraints.92 Some critics even contended that stringent ROE 
seriously compromised mission objectives, at times.93 In both Af ghan i stan 
and Iraq, restrictive ROE  were  adopted in response to exhortation from 
local leaders, reflecting public opinion in  these countries.94 Eventually, 
close air support (aerial bombardment) could be called in only when 
Western troops  were in serious danger of being overrun.95 Data suggest 
that, as ROE in Af ghan i stan became more restrictive, civilian deaths de-
clined but deaths of U.S. soldiers increased.96 Civilian victims of such force 
also regularly receive compensation from the American military, a prac-
tice that international law does not require.97

Significant  here as well are the new, nonlethal weapons in advanced 
stages of Pentagon research and development.98  These promise to disable 
 enemy fighters without killing them, and to reduce attendant harm to 
 enemy civilians and their property. To this effect, such technologies are of 
a piece with a generation of improvements in precision- guided weapons, 
employing  laser and GPS electronics.99  These are embodied especially 
within drone technology, which has come to be the chief tool of U.S. coun-
terterrorism policy in recent years, and has been consistently effective in 
disrupting the operational capacities of terrorist groups, according to the 
best recent data.100 International law does not require states to develop 
and maintain such weapons. No one would contend that it should, in-
sofar as this would entail allocating increased revenues to weapons 
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acquisition, a commitment of resources that states could other wise direct 
to programs for general well- being.

In sum, then, the responsibilities most vigorously urged upon states and 
their soldiers are  today, and must remain, nonjuridical. Even so, in defer-
ence to emergent common morality on a global scale, the armed forces of 
certain Western democracies, at least, have clearly incorporated a mea-
sure of legally supererogatory moderation into their formal routines, tech-
nologies, and institutional structures. Professional soldiers themselves 
increasingly view such restraint as being within their core vocational 
function, and not as an alien, exogenous imposition. The result is that, in 
authorizing considerable civilian losses, the international law of propor-
tionality legalizes what many throughout the world consider  great wrong-
doing. World opinion has nonetheless brought considerable extralegal 
pressure to bear, to some notable effect, in persuading major military 
powers to exercise such rights responsibly. Through  these responsibili-
ties, soldiers subject themselves to greater restrictions on force than the 
law itself imposes.  Because it proves impossible to incorporate all per-
tinent moral considerations into law, we have knowingly created a 
right to do severe wrong. Its full exercise is then impeded, however, by 
responsibility- inducing mechanisms and social mores that operate in-
de pen dently of international law. Anyone defending the leniency of in-
ternational law  here would certainly emphasize that  these environing 
encumbrances on modern military organ izations are indispensable to 
such law’s continuing legitimacy and essential to understanding its true 
workings and significance.

 These recent forms and sources of inhibition on the mea sure of force 
employed in war have paradoxically become integral to accepting the law 
of proportionality itself. This is what accounts for the mea sure of equi-
librium that  today exists  here between a lenient law and a common mo-
rality far more exigent. It would prob ably be too much to claim that the 
law fails to do more in safeguarding civilians  because the world is con-
tent with what common morality and informal pressures accomplish to 
that end. Rather, the increasingly stringent mores of recent years simply 
make the current state of affairs more ethically defensible than one would 
surmise from simply a reading of applicable law, which is all that some 
critics of current law deign to do.

To conclude, the right to cause collateral damage in war implicates all 
three of the weighty concerns mentioned at the outset: (1) The  legal right 
to which responsibilities attach arises from an essential task or position 
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authorizing one to cause grave harm; (2) the scope of the right would 
hence be very limited,  were it not for our confidence in assurances that 
concomitant moral duties  will be honored; and (3) the extralegal supports 
for fulfilling  these duties are uncertain, apparent only via difficult and 
uncertain empirical inquiry, or simply defy description in a satisfactory 
modern idiom.

 These concerns must give pause over  whether we may reliably trust to 
extralegal practices and pressures to satisfactorily plug all gaps in current 
law, even as the alternatives remain unclear. Certainly,  there is some reason 
to won der about the stability of  these new expectations, how they  will 
fare over time,  whether their efficacy may wax and wane with the mea-
sure of a country’s concern about  others’ views. It may therefore be 
premature to suggest that emergent mores have attained much genuine 
equilibrium, a mea sure of solidity enabling them to continue their cur-
rently significant influence without greater  legal bolstering. It is further 
noteworthy that the United States, in par tic u lar, is always careful never 
to allow the inference that its pres ent commitments in this regard reflect 
any ac cep tance of newly customary international law.

The true challenge to the ostensible new mores would arise when nearly 
the entire population of country A regarded the entire population of 
country B as “the  enemy.” This scenario may be hard to imagine with re-
spect to pres ent public attitudes in developed Western socie ties, though 
some data suggest other wise.101 It was certainly the case  there, however, not 
long ago, and remains characteristic of most wars of “ethnic cleansing,”102 
which are common in several parts of the world.

Fi nally, it is likely that the notable shift in prevailing moral expecta-
tions on the issue of collateral damage in war, though lacking  legal foun-
dations, has been influenced by the growth of international  human rights 
law, even where that law is not strictly applicable. This body of law, like 
that on crimes against humanity, prohibits state- sponsored atrocities 
during both war and peace.  There is no doubt that the idea of  human 
rights, if not the details of the international law embodying it, has cap-
tured the imagination of conscientious  people everywhere,103 informing 
their moral judgment of belligerent be hav ior in war. In this re spect, it 
would be wrong to imply that the recent strengthening of extralegal mores 
against collateral damage is advancing in ways entirely unaffected by  legal 
developments. Still, it may be more the general notion of fundamental 
 human rights, as a moral ideal, that does most of the work  here in fos-
tering public concern and creating the impetus for new mores.
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International  lawyers have long acknowledged, at least in private, that 
self- restraint has proven and  will likely continue to prove no less impor-
tant than international legality as a source of moderation in war. As early 
as the early seventeenth  century, Hugo Grotius, a founder and early ad-
vocate of public international law, adduced some historical evidence to 
the effect that statesmen— even when entitled to wage just war— generally 
recognize significant responsibilities beyond  those of the law itself. 
According to  these acknowledged duties, “it is an act of greater piety and 
rectitude to yield a right than to enforce it.”104 For him, this notably in-
cluded rights to employ lethal force on a massive scale. If we could trans-
late his theological terminology into more acceptably secular idiom, we 
would surely say the same  today, notwithstanding the notable advances 
and refinements in this  legal area since his time. Restraints on the use of 
force in armed conflicts  today depend heavi ly, perhaps still largely, on the 
moral rectitude of professional soldiers and the state’s civilian leaders in 
yielding their acknowledged  legal rights.

Let us now step back for a moment from the empirical analy sis, as-
sayed in  these last two chapters, and pose a number of larger questions 
that  these descriptive materials and their so cio log i cal analy sis immediately 
invite.
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How to “Abuse” a Right

It is noteworthy that, with some regularity, we  lawyers privately describe 
certain rights as “disfavored.”1 This casual expression is not a  legal term 

of art, and we use it in a number of distinct but related senses, all pertinent 
to pres ent concerns.

Throughout much of Continental Eu rope, many consider it distinctly 
suspect, if not quite repellant, to publicly report the criminal activity of 
 others, a view quietly shared even by certain authorities themselves. This 
attitude is counterintuitive to some, and certainly counterproductive to 
law enforcement, as we law professors sometimes lament.2 Although this 
attitude has several sources, it has become especially noteworthy since the 
Second World War, during which collaborators with Third Reich occu-
piers employed this par tic u lar right for the purpose of incriminating their 
neighbors, notably  those who harbored Jews. Collective memory of that 
somber experience continues to hang heavi ly over Eu ro pean perception 
of the relevant  legal prerogative. In fact, the entire history of twentieth- 
century totalitarianism evokes in many a lingering distaste  toward the 
idea of reporting on  others’ misconduct. Quick to mind  here, in par tic-
u lar, may be the Soviet Union  under Stalin, where schoolteachers actively 
encouraged  children to report their parents for errant remarks over the 
dinner  table.3

To this day, many de cades  after all  these events, the right to report an-
other’s wrongs to the police or other regulatory authorities continues to 
meet with significant social disfavor.4 That this right could be so easily 
employed in  these objectionable ways, if only for a few years long ago, 
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seems to have cast enduring doubts not only on  those who exercised it in 
 these ways but also upon the right itself. Its societal utility notwithstanding, 
it is  little employed, except in response to the witnessing of ongoing vio-
lence against the obviously innocent—if then.

 Under liberal democracy,  there may be  little defensible basis for this 
continuing aversion, a significant share of which surely arises from  factors 
other than a healthy recollection of how the right was historically abused. 
The public aversiveness to reporting crime amounts to more than a mild 
disinclination, for it is a significant social fact. Even  those of us beyond 
Eu rope’s shores, for whom its peculiar history in this department has no 
personal bearing, sometimes frown on  people whose voluntary assistance 
to law enforcement agencies springs from motives we find unappealing. 
This is notably so when such in for mants act in ser vice of po liti cal objec-
tives we do not share, or where they (certain whistle - blowers, most no-
tably) seek something of  great material value in return for their ser vices, 
in which case they begin to approximate “officious intermeddlers,”5 whom 
law itself discourages.

More often  today, though, when we think or speak of a disfavored 
right, we have in mind that  people tend to invoke it mistakenly,  because 
they inaccurately understand its terms and purposes, believing that it 
extends to their situation when it does not. The right thus often generates 
an unacceptable number of meritless, even frivolous  causes of action, or 
prompts  people to undertake activities that  will, to their unpleasant sur-
prise, subject them to liability. Due to the very low success rate for plain-
tiffs in suits alleging employment discrimination,6 for instance, many 
 lawyers and judges quietly think of this category of disputes in an unfa-
vorable light, though they remain prepared to neutrally assess the evi-
dence in a given case.

We may be similarly suspicious of a given right when we believe its 
definition or judicial interpretation misconstrues the prob lem it professed 
to address.  Legal redress is thus genuinely available to  those asserting 
 these rights, so that  there is no significant prob lem of “false positives,” in 
the normal sense. Yet  there remains a widespread sentiment about  these 
cases that the par tic u lar right is itself inaptly articulated, even miscon-
ceived; it is only very imperfectly responsive to the under lying issues that 
lawmakers hoped to resolve. Though the right- holder acts consistently 
with the law, fully within his rights, he does so in ways widely consid-
ered to be misplaced, even wrongful.  Here too we are averse to granting 
the right- holder what he wishes, though we are obliged reluctantly to 
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acknowledge that his claim satisfies the factual and doctrinal predicates 
for what he seeks.

Consider a par tic u lar context of concern. Legislators in many U.S. 
states recently came to believe that punitive damages in civil litigation  were 
being awarded too often and in excessive amounts.7 Lawmakers did not 
directly challenge the right to collect such damages, nor did they seek to 
narrow the substantive standard— defendant’s “malice”— used to deter-
mine their availability. This suggests that the prob lem was perceived to 
lie not so much in the law itself, but chiefly in its extravagant misreading 
by jurors unduly generous to sympathetic plaintiffs. Identifying the 
prob lem in this way, legislators intelligibly responded by requiring that 
plaintiffs meet a higher standard of proof. Anyone claiming punitive dam-
ages must now, in some states, establish the defendant’s maliciousness 
not merely by “a preponderance of the evidence” but in a manner “clear 
and convincing.”8

All  these disfavored rights, as well as  those explored in Chapters 2 and 
3, differ importantly among themselves. Yet in all of them we find signifi-
cant numbers of  people wishing— with varying candor and intensity— that 
pressures could lawfully be brought to bear upon the potential claimant 
to dissuade him from asserting his right.  People hope that, like a  house 
guest who has overstayed his welcome, he can be  gently induced simply 
to go away.

Among laymen especially, it is more common to speak of a right’s re-
current “abuse” than to describe it as disfavored. Within the common 
law, however, one succumbs to oxymoron if one speaks of abusing a right. 
 Either you have a right or you  don’t. And if you do, then you may use it 
in any way you wish. If another person may lawfully stop you from  doing 
what you desire, it is  because your right does not extend as far as you 
thought. The very expression—an abuse of rights, as a  legal term of art—
is therefore effectively absent from lawyerly discourse in the English- 
speaking world.

Yet when we drop our professional guard and garb, we  lawyers too 
sometimes say that a person has abused his rights. This colloquialism 
registers our recognition of the points at which law permits activities 
reproached by prevailing morals. Much the same may be said of “loop-
holes.” The two terms warrant ethnographic attention, as they enjoy some 
linguistic salience in everyday interaction. Readers  will easily recall a per-
sonal experience or incident eliciting the urge to invoke one of  these fa-
miliar turns of phrase. We may most often refer to an abuse of rights in 
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connection with highly offensive speech, like that involved in the noto-
rious case of Snyder v. Phelps.9  There, members of a Christian religious 
congregation whose members oppose homo sexuality carried posters 
reading “Fag troops,” “Semper fi fags,” and “Thank God for Dead Sol-
diers,” at the funerals of U.S. soldiers killed in Iraq and Af ghan i stan. Such 
speech is very dif fer ent from that involved in perjury and libel. To libel 
another or perjure oneself is to exceed the scope of one’s speech rights; 
such conduct therefore escapes First Amendment protection altogether.10 
One cannot abuse a right one never had.

Only certain rights are susceptible to abuse, or so our linguistic prac-
tices suggest, as Fred Schauer observes.11 Other rights—as to privacy, to 
marry, to vote— are not. Schauer does not tell us, however, what it is about 
a certain right that renders it amenable to abuse. We might first suspect 
that, say, contractual rights would be least susceptible to abuse,  because 
we create them through mutually beneficial exchange without force or 
fraud. Yet contracts classed “unconscionable”  will not be judicially en-
forced; the  legal concept itself is a creation of American  lawyers but in-
spired by ethnographic observation of the Cheyenne12 and thus modeled 
on how Native Americans incorporated social mores into  legal interpre-
tation. The doctrine came into existence to facilitate law’s more ready 
integration of prevailing moral sensibilities— when  these prove much more 
restrictive of the defendant’s conduct than the terms to which parties had 
agreed.13

In  these rare and exigent situations, the law of contract extends its pro-
tective reach, according supremacy to common morality. That it is indeed 
common morality, rather than some more rarefied notion of “critical” mo-
rality that animates this move within  legal doctrine is apparent from the 
relevant judicial opinions, in their failure to specify any par tic u lar tradi-
tion of moral thought. It is enough that the defendant’s conduct “shocks 
the conscience” of pertinent publics, as a jury  will discern it; this is con-
duct deeply at odds with “the mores and business practices of the time 
and place,” in Corbin’s often- cited wording.14

Schauer does not tell us what it is that turns some forms of offensive 
speech into the abuse of a right. He allows that much of the distasteful, 
even repugnant speech that we routinely hear does not fall within that 
particularly noxious subset. In fact,  people sometimes consider it entirely 
defensible to speak in ways likely to offend another. Not merely does the 
law then fail to prohibit such speech.  People do not even consider it 
wrongful.  There’s even a finely honed art to giving clever offense. As Oscar 
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Wilde famously quipped, a proper Victorian gentleman never says any-
thing likely to offend another— unintentionally.15 And though the etiquette 
of inter- state diplomacy is finely drawn and well- known to all insiders,16 
“the calculated breach of diplomatic norms about civility retains a force 
which can be exploited to make, or score, a point,” observes a perceptive 
scholar of international relations.17

We are thus left to won der what makes certain forms of speech not 
merely offensive, but “abusively” so.18 In the common law, neither “of-
fense” nor “abuse” is a freestanding concept, though sometimes both 
notions— their meaning varying from one context to the next— become 
incorporated into the definition of par tic u lar  legal wrongs, as with the 
rules against “abusive tax shelters.”19 Nor is  there much overlap between 
the notion of offensive speech and that of abusive speech. Just as offen-
sive speech need not “abuse” the right to speak, so too certain rights may 
be abused in ways that offend no one, if only  because no one learns of 
the misconduct, spoken or other wise. Offensive speech may be obnoxious 
in forms the law forbids (defamation and fraudulent misrepre sen ta tion) 
or in ways that elude its prohibitions (constitutionally protected 
“opinion”). Perceived abusiveness therefore need not— and often does 
not— entail illegality, even if illegal speech presumably entails some form 
of abuse.

Let us put such conceptual intricacies aside, however. Ordinary lan-
guage usage among the English- speaking  middle classes, at least, does 
closely track the points where Schauer invites us to draw more rigorous 
analytic lines. In real life,  people at least occasionally say that someone 
has abused his right to speak, whereas no one (other than certain Islamic 
jurisprudents)20 would assert that someone has abused her right to marry. 
When disapproving of her choice in spouse, one says instead that she has 
shown poor judgment, as by allowing her emotions to distort her thinking, 
override her reasoning. Friends and  family would describe her choice as 
ill- considered, unwise, or unsuitable— all terms that seem to deliberately 
skirt overt moral judgment.

Though a right may be the sort unsusceptible to abuse, in Schauer’s 
view, it may nonetheless entail a right to do wrong, in my sense. The right 
need only be defined under- inclusively in relation to common moral ex-
pectations of the person holding it. This is not the more familiar species 
of under- inclusiveness Schauer himself  later examines.21 For  there he iden-
tifies situations where the wording of a  legal prohibition simply falls 
short of the broader goals legislators sought in drafting it. Facing that 
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challenge, common- law courts sometimes conclude that lawmakers in-
tended to prohibit a wider reach of conduct than they managed explic itly to 
bar. Judges then interpret the law accordingly, if they can credibly read the 
legislative history to this effect. Alternatively, a judge may hold that the way 
a defendant exercised his statutory right is inconsistent with public policy 
encoded in other areas of law.22 In  either case, the court concludes that 
the offending party has no right to do what he has done, not that he has 
abused his right.

In the “civil law” world of Continental Eu rope and its former colo-
nies,23 by contrast, the judicial response in such a situation would often 
be to acknowledge that the challenged party does have a right to engage 
in the objectionable conduct, but then find he has abused that right and 
may not exercise it in this manner.24 He abuses his right insofar as his 
activities— though authorized by a statute’s express wording— may be in-
consistent with the statute’s under lying purposes, which generally are 
discerned without reference to in de pen dent evidence of legislative intent. 
Alternatively, the court may simply characterize his conduct as “socially 
reprehensible,” at odds with “moral order,” “societal conscience,” or de-
mands of “social responsibility.”25  These two tacks combine to do much 
of the same work as  those employed by tribunals in the Anglo- American 
world.26

They do so in a very dif fer ent way, however, with differing implica-
tions for the relation between law and common morality. The second of 
 these rationales for disallowing an exercise of acknowledged  legal right 
is pertinent  here, for it involves an express overriding of clear positive law 
on the basis of prevailing moral sentiment. Courts notably do not couch 
this move in terms untethered from common notions of moral responsi-
bility, in terms of a “critical” morality, as phi los o phers use that expres-
sion. Even so, this judicial step is more controversial, from the standpoint 
of demo cratic theory and the rule of law, than common- law approaches 
to the prob lem. We in the Anglophone world demand demonstrable evi-
dence from legislative history or facts about policy objectives clearly man-
ifest within closely related bodies of law. We then interpret the relevant 
statute or pre ce dent in their light, in pari materia.

George Fletcher, a leading scholar of comparative law, nonetheless de-
fends the “abuse of right” doctrine on the grounds that its workings are 
clearer than  those of the common law, and clarity is always a virtue in 
 legal analy sis. In par tic u lar, the doctrine enables both citizens and courts 
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to more easily distinguish between formally enacted law and the “just or 
sound” law.27 Courts  will generally seek to find and apply the second of 
 these, he contends, even though this means the result  will sometimes turn 
on “extra- statutory considerations.”28 Fletcher draws his examples chiefly 
from German criminal law. That enterprise heavi ly incorporates princi-
ples of Kantian morality, he contends, princi ples that we  today consider 
too sternly retributive in many situations. German law classically com-
mitted its agents to punishing all serious wrongdoing, irrespective of 
 whether this served any “productive purpose.”29 Such a notion is alto-
gether alien to the professed goals of American criminal law. For the Ger-
mans, as in certain other civil- law systems, it is impor tant to acknowledge 
the “absolute”30 and “supposedly dispositive,” character of Kantian- 
inspired rights, such as that to defense against violent attack.31 To preserve 
such princi ples from messy compromise, the first stage of any  legal analy sis 
 will always do exactly that.

Yet if courts  were to stop  there, Fletcher contends, the result would 
often fail “criteria of  human solidarity”—it would fall short of the law’s 
inherently “humanitarian” aspirations.32 This second, ‘softening’ set of 
moral intuitions finds expression, within many Eu ro pean languages, 
through an entirely dif fer ent word for “law” (the single term we En glish 
speakers must employ). One of  these words always reflects a positivist 
conception of the enterprise, the other a nonpositivist notion. A  legal 
analy sis considered fully satisfactory  will always move sequentially from 
the first to the second, Fletcher argues. At this latter stage, the question 
arises of  whether the pertinent party, in exercising his right to self- defense 
against armed attack, has abused this right by not treating his attacker 
with sufficient “compassion.”33 One who employs greater force than nec-
essary to his self- defense would be so characterized.

The common law holds such a person liable, as the Germans do, but 
does not separate the analy sis into two steps. We ask only the single ques-
tion: Was the person’s use of force “reasonable”  under the circumstances? 
One norm alone is at work, not two. This ensures that the single norm— 
behave reasonably!—is unavoidably “vague,”34 however,  because it must 
serve as a “placeholder for every thing one needs to know to resolve a par-
tic u lar prob lem.”35  These include norms both  legal and moral. Fletcher 
concedes that the end result in deci ded cases is exactly the same. He con-
cedes as well that “a sophisticated American  lawyer would presumably 
respond that  these ostensible virtues of German law are illusory, and that 



T H E  R I G H T  TO  D O  W R O N G

116

it is better to work with vague and qualified, but at least non- deceptive, 
 legal norms.”36 It is deceptive to suggest both that a right is absolute and 
that it is always potentially defeasible by countervailing considerations 
that no judge could defensibly ignore in the final analy sis. It is misleading, 
in other words, to offer with one hand what the other  will immediately 
snatch away. This is precisely what the “abuse of right” doctrine does.

One finds noteworthy German cases where the doctrine yields an ap-
pealing result unavailable to civil  lawyers via any other route of rea-
soning. For instance,  toward the end of the Second World War, a German 
 woman was convicted and imprisoned, based on evidence provided by 
her neighbors, for making “defeatist” statements.  There is no doubt that 
the neighbors had a  legal right to report what they had heard her say. But 
a provision of German law, long antedating the Third Reich, allows one 
citizen to sue another for acting in ways that, though other wise lawful, 
are at odds with “sound morals.” The neighbors had abused their right to 
share with authorities the criminally inculpatory information in their 
possession. The injured  woman could therefore  later recover from  those 
who had betrayed her confidences in ways foreseeably resulting in her 
incarceration.37 In fact, postwar courts and commentators,38 coping with 
the  legal aftermath of the Third Reich, found this doctrine invaluable.

In  England, the law of rights abuse developed in response to a quite 
dif fer ent set of challenges. The law found its small footing at a time, just 
over a  century ago, when private property possessed an aura of sanctity 
and near- absolute protection it no longer enjoys. In  those years, we may 
“doubt  whether without the animus attaching to the notion of ‘abuse,’ ” 
one scholar speculates, “inroads could have been made on so exception-
ally well- established and buttressed a concept.”39 To accuse one’s neighbor 
of abusing his property rights was then presumably more resonant and 
evocative than merely to allege his malice, though it was precisely his ma-
licious use of property that gave rise to the claim against him. Within the 
ordinary language of the day,  there occurred, in the descent from abuse 
to malice, “an undoubted sacrifice of emotional content.” It may be pre-
cisely the word’s emotional charge, even  today, that quickens the pulse of 
 legal thinkers still skeptical of private power and the property rights on 
which it rests. The emotional register rises even higher in the current cli-
mate, when to speak at all of “abuse” is necessarily to allude, tacitly yet 
inescapably, to the physical abuse of  women and  children, sexual or other-
wise. For  these are the  legal contexts in which the word now often finds 
its most frequent and familiar public expression.
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The doctrine of rights abuse is very helpful for coping more generally, 
beyond such singular circumstances, with situations where rapid changes 
in prevailing moral sensibility profoundly redefine how  people believe cer-
tain rights may be acceptably exercised. The Eu ro pean Court of Justice 
regularly finds that  legal rights have been abused,40 as do the domestic 
courts of many civil- law countries. The Eu ro pean Court must periodically 
assess, for instance,  whether cross- border investors take unfair advantage 
of continuing differences between the domestic laws of member states.41 
The judges seek to draw a line— predictable in advance to investors— 
between acceptable “arbitrage” among countries (over tax law, for instance) 
and the unacceptable exploitation of such national dissimilarities.42

International law at times goes still further than Eu ro pean views on 
the abuse of rights in authorizing direct recourse to common morality. This 
recourse appears in two distinct situations, always with a view to nar-
rowing the range of situations dispositively governed by international or 
foreign law. First, international law has long authorized national judges, 
in civil litigation, to decline enforcement of foreign judgments deemed 
contra bonos mores— “inconsistent with public order and sound morals”43 
in the country whose courts would do the enforcing.44  These are situations 
where, to oversimplify only a bit, common morality in country B, as re-
flected in its laws, is simply too dif fer ent from that of country A to expect 
B’s courts to enforce A’s law, as determined by A’s courts. Yet despite loose 
talk about public morals, judges in  these cases generally cite their domestic 
law— chapter and verse— seeking to show how radically it differs from that 
of the foreign jurisdiction whose judgment they must therefore reject.

Second, in recent years disputes have also regularly arisen when a cit-
izen of minority religious faith within a given country invokes an inter-
national  human right,  adopted by her country, to engage in religious prac-
tices offensive to national majorities;  these practices include wearing her 
head scarf in school, which is sometimes barred by national law. In  these 
cases, the question before international  human rights courts has been 
 whether the objectionable practice is compatible with bonos mores,45 as 
the country’s majority appears to understand  these. Essentially an appeal 
to common morality, that wording— however amorphous and potentially 
expansive— today provides the formal test  under international law for de-
termining the reach of human- rights- based claims to religious freedom. 
The international court  will not treat the nature and content of common 
morality as an empirical question, requiring direct evidence from national 
authorities concerning what their publics truly believe.46 Instead, the  legal 
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question concerns only the nature and extent of discretion properly af-
forded such authorities in the face of worldwide standards, increasingly 
exigent, to which their state has formally agreed.47

Within the common- law world,  there existed an early analogue to the 
civil- law notion of rights abuse, which had been abandoned by the modern 
era. In the late medieval and early modern En glish Courts of Chancery, it 
was perfectly acceptable for litigants to loosely invoke ethical consider-
ations, including “abuse of rights,”48 whenever settled rules of common 
law proved uncongenial. Historians report that  these invocations remained 
accepted if periodic practice  until the late eigh teenth  century. Yet even 
during the centuries of freewheeling “equity” jurisprudence, each court-
room result was (in relevant re spects) taken as unique unto itself, without 
 future  legal import. This con ve niently allowed an idiosyncratic judgment, 
based on  little more than common morality, to set no nettlesome pre ce-
dent, as it would have done at common law.

In any event, this early equity jurisprudence soon hardened into more 
formal rules of its own, for  these  were easier to reconcile with “the rule 
of law,” with accepted notions of due pro cess.  Those subject to the law’s 
dictates must not fear,  after all, that they  will  later find themselves judged 
by a magistrate’s singular sense of what common morality requires, 
plucked from air. It is notable how often, even  today, civil- law judges and 
scholars appeal vaguely to something called “the social order” (and verbal 
variants thereof) or the “moral order” when condemning what they con-
sider, often without elaboration, an abuse of rights.

Defenses of this practice often succumb to rampant reification, pitting 
one ethereal phantasm against another. The isolated asocial individual, in-
different to other’s interests and suffering, goes into  battle against the puta-
tive needs of “community cohesion,”49 of “society’s concerns that transcend 
individual interests.”50 Some defenders claim to discover the deeper source 
of all difficulties  here, the true reason we require such a  legal doctrine, in 
“the philosophy of classical individualistic liberalism,” even “the prob lem 
of  human greed.”51

When extended beyond instances of outright malice, in fact, the law 
of rights abuse has almost amounted to “a socialist doctrine,” one scholar 
asserts. For “it implies that a man’s right is no longer, as it  were, a sphere 
within which he is sovereign, over which he may dispose according to his 
own view of his interests and his own ideas of right and wrong.”52 That 
Soviet law afforded the doctrine wide breadth thus comes as no surprise, 
though jurists even  there expressed concern about its reach.53 In litigated 
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cases throughout the West,  those alleging that another has abused his 
rights usually turn out to be simply other  human individuals, downstream 
property  owners for instance, or neighboring sovereigns.54

In loose notions of abuse, it was once pos si ble to seek judicial recourse 
more casually than  today.  There have been eras when judges— rather like 
certain French intellectuals— could effectively anoint themselves the priv-
ileged guardians of universal and critical values, of all  things noble, in the 
face of life’s pervasive pettiness and inhumanity. Anyone  today confidently 
laying claim from the bench to privileged insight into “the public interest” 
knows she is nearly certain to meet vigorous rejoinder from  others, equally 
well informed, who reach conclusions diametrically opposed. Even among 
federal appellate judges, deciding cases where mooted  legal questions often 
betray considerable indeterminacy, scarcely anyone— with the noteworthy 
exception of Richard Posner55— openly confesses to ever having deci ded 
cases directly on the basis of what’s morally best for society, all  things con-
sidered, as he or she happens to see it.

In the United States, at least, sundry “realisms”—at both ends of the 
po liti cal spectrum, from law and economics to critical  legal studies— have 
conquered the centrist po liti cal terrain once staked out with such wooly 
nostrums. If they concur in nothing  else, adherents of  these disparate 
movements agree on the intellectual bankruptcy— when issued gratu-
itously from the bench—of such earlier atheoretical language and, we 
now realize, the professional complacency it entailed. Even within the civil 
law, some now repudiate the abuse of rights doctrine for inviting and in-
dulging high- handed judicial arbitrariness of a similar sort.56 They ac-
cuse it of offering cover for a court’s partisan evaluation of litigants, where 
the challenged activity— though wholly lawful—is morally controversial 
in certain precincts.

Some skeptics go so far as to insist that con temporary judicial resort 
to the doctrine often entails “the abuse of the abuse of rights.”57  These 
“promiscuous” and “indiscriminate”58 invocations risk discrediting it 
altogether. The ease with which the doctrine lends itself to such manipula-
tion warrants its outright repudiation. Such critics—in a spirit akin to the 
common law— even decry the very idea of abusing one’s rights as “self- 
contradictory.”59 They enlist Roman law’s ancient anthem (tripping lightly 
off the tongue), neminem laedit qui suo jure utitur: no one wrongfully harms 
another when he merely exercises his own rights. Within the common- law 
world, we simply assume that proposition to be true, without need for its 
explicit articulation in maxim or doctrine.
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Yet a moment’s reflection reveals that this ‘heroic’ stance cannot be 
quite correct  either,60 any more than dismissing outright the very idea of 
rights abuse can be. The  legal doctrine of rights abuse rests on an irre-
pressible intuition that chasms between positive law and common mo-
rality, as they arise within litigated cases, must somehow be closed. If we 
cannot bridge the gap through some such formal doctrinal device, we  will 
have to attempt it extralegally—at times a momentous step, posing dan-
gers of its own.

In any event, continental doctrine on abuse of right captures and ad-
dresses remarkably  little of what I’m  here calling rights to do grave wrong. 
At times the doctrine springs into action when a litigant’s motives for in-
voking his right are malicious. In the situations of interest to this study, 
however, that is rarely the case. A second situation also triggers the rule: 
Party A, in order to exercise right X, would effectively prevent party B 
from exercising right Y. The court must decide which of the two rights, in 
the given situation,  will receive priority, curtailing the other’s scope. This 
is a perennial quandary in all  legal systems, arising much further afield 
than in the special circumstances of immediate concern. The judicial “bal-
ancing”—as it’s often imprecisely called—of conflicting rights- claims is 
nonetheless irrelevant  here: Party A’s right to engage in what  others con-
sider serious wrong is not inconsistent with any  legal rights of parties B, 
C, or D.  Those  people have no basis to complain that A’s conduct, how-
ever morally objectionable and socially reprehensible, is also illegal.

The third situation in which civil- law courts find an abuse of rights 
arises where we exercise our entitlements in ways their creators did not 
contemplate and would not have wished. This consideration does cover 
many of my illustrations of rights to do wrong, but much  else besides. It 
therefore “proves too much” as an explanation for what specifically con-
cerns us  here.

Only in its fourth and final form does the abuse of rights doctrine speak 
relevantly to the pres ent analy sis: judicial invocation of “the public in-
terest,” “social responsibility,” or “moral order,” as the par tic u lar judge 
 will understand their requirements. Yet as indicated, this is the most ques-
tionable of all its usages. The upshot is that none of its four purposes 
grapples trenchantly and helpfully with the special prob lems posed by 
rights to do serious wrong, as  here understood.

A single example must suffice to illustrate the doctrine’s limitations in 
this regard. Waldron recently argues that it was, loosely speaking at least, 
an abuse of the right to freedom of the press for several Eu ro pean news-
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papers to have published a cartoon mocking the prophet Mohammed by 
depicting him as a bomb- throwing terrorist.61 Waldron does not object 
to such publication on the grounds that it sparked lethal protests 
throughout the Muslim world. That would be a consequentialist appeal 
to prudence, as the reason for restraint. Rather, the essential harm occurred 
earlier, he contends, in the act of publication itself. That publication 
evinced profound disrespect, not simply for Islam as such, but for the 
 human dignity of individual Danish Muslims,62 prominent among its fore-
seeable readers and presumptive targets. That is reason enough to abjure 
publication.  Here,  there is not only a moral duty to refrain from exercising 
one’s  legal rights, Waldron adds, but a duty that the law itself should en-
shrine— and, in Eu rope, often does.

Eu ro pean rules on “abuse of rights,” however, require that com-
plainants show more than this, and therefore do not address Waldron’s 
concerns. The disrespect  these publishers displayed arose from their 
indifference— negligent or reckless—to  others’ feelings. In civil law that 
does not rise to actionable abuse,  because their motives  were not spiteful 
and malicious. Almost certainly, the publishers did not intend to give of-
fense to Muslims who reject terrorist vio lence, who view its rhetorical jus-
tification in the name of Islam as a perverse distortion of their faith. 
Publishers may have exercised a right to do wrong, but they did not abuse 
their rights, within the term’s  legal meaning.63 Critics couched their charges 
of unlawful conduct in terms of hate speech rather than “abuse of rights.”64 
 Those few who did complain of rights abuse almost certainly understood 
themselves to be engaging in moral criticism, not  legal argument, for which 
 there was no cognizable basis.

The Eu ro pean rule on abuse of rights readily finds a receptive ear, in 
my experience, among American  legal scholars when exposed to the idea. 
Two Columbia Law School professors thus chime enthusiastically over 
how the doctrine “offer[s] a more power ful tool” than ordinary equity 
jurisprudence “for disciplining and deterring . . .  [conduct that] comes 
across as deceptive or self- serving.”65 They immediately see its potential 
value in such circumstances as our rules on professional ethics, which au-
thorize attorneys to do much apparent mischief in the name of “zealous 
advocacy,” often for large businesses. Though they may be careful not to 
violate firmly settled rights of  others, corporate counsel are abusing their 
rights (and  those of their clients), many believe, when engaging in 
practices— just this side of illegality— that imperil third parties or macro-
economic stability. Or so some are quick to conclude.
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We are slower to recognize the dangers that such a doctrine could 
pose to rights we wish to see exercised, not with greater moderation, but 
with enhanced vigor. When they contemplate our most essential  human 
rights, in par tic u lar, con temporary “progressives” recoil at the possibility 
that we might have “ human rights to do the right  thing”66— that we may 
employ  these rights only in ways consistent with what  others consider 
honorable and desirable. We blanch at the thought that, as one Eu ro-
pean scholar observes, the “failure to exhibit civic virtue in your own 
motives may result in the loss of the remedy that would normally entail 
your rights.”67 In other words, if you exercise your  human right irre-
sponsibly, the scope of your justiciable redress  will be correspondingly 
curtailed.

And yet, on what grounds could we defensibly deny even the concep-
tual possibility that a  human right might on occasion be abused, while 
welcoming the possibility of doctrinally treating  every other species of 
right in this fashion, judicially delimiting its exercise on that basis? For 
that  matter, the right to “freedom of expression,” though long character-
ized within the United States in terms of domestic constitutional law, is in 
most of the world  today more often articulated through key documents 
of international  human rights law, beginning with the Universal Declara-
tion.68 And as Schauer observed, our ordinary language amply reflects our 
recognition that freedom of speech is a right we very much regard as sus-
ceptible to abuse. In light of the breadth with which we often state its pur-
poses, it seems simply a historical oddity that this  legal doctrine has thus far 
been confined to such cubbyholes as the structuring of business transac-
tions for propitious tax treatment and the malicious use of one’s real prop-
erty to offend a neighbor.69

The question of  whether to recognize and extend the rule’s reach may 
display some urgency if we acknowledge the  great expansiveness with 
which regional  human rights courts have sometimes interpreted their char-
ters,70 eliciting impassioned repudiation by member states,71 including 
their demo cratic publics.72 Large numbers of  people share moral senti-
ments, polls suggest,73 that lead them to chafe against key aspects of  these 
 legal judgments, which contributed significantly to the populist uprisings 
of 2016–2018, not only in Poland, Hungary, and the Czech Republic, but 
also in Britain, France, Italy, and the Netherlands.  After all, the more ex-
travagantly one construes a given entitlement, extending its scope well be-
yond the “plain meaning” of its canonical formulation or its draf ters’ 
demonstrable intentions, the more likely it is that situations  will arise 
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where some  will plausibly conclude that the right at issue has been, if not 
formally exceeded, then at least abused.

Though the “abuse of rights” doctrine originated in private law (as Eu-
ro pe ans still understand that notion), Continental courts  there since the 
mid- twentieth  century have amply extended it to public law and consti-
tutional law specifically.74 If the judicial restraint of rights abuse is now 
moreover truly “a new general princi ple of EU law,”75 as some maintain, 
then it is difficult to see how so general a princi ple should not extend to 
some portion, at least, of the rights called  human, as certain leading  legal 
thinkers acknowledge.76 In fact, the Eu ro pean Convention of  Human 
Rights contains two provisions directed specifically against the abuse of 
rights, by individuals and nonstate groups (Article 17)77 and the state it-
self (Article 18).78 (The German interwar experience weighed heavi ly upon 
the minds of  those drafting both Articles.) The Eu ro pean Court of  Human 
Rights has developed significant case law on the crucial question of how 
demo cratic states, consistent with their duty “to hold  free elections,”79 may 
lawfully restrict the po liti cal speech and related activities of  those who 
seek— through the electoral pro cess or once in office—to destroy funda-
mental freedoms that the Convention assures to all citizens.80

To recognize that  human rights, like other rights, may be unlawfully 
“abused” is not to deny attendant dangers of starting down this path. 
 These only burgeon as this preeminent category of con temporary entitle-
ment finds ever wider application to ever new “generations” of  human 
rights, as their  eager advocates breathlessly describe them. One won ders 
 whether it may be conceivable to abuse, for instance, one’s  human right 
against “arbitrary . . .  interference with [one’s]  family.”81 On what other 
 legal grounds might one challenge the claim of a convicted jihadi terrorist 
who,  after serving his sentence in Eu rope, resists extradition on the grounds 
that, though his other wives reside in his Muslim homeland, one of them 
still lives in Eu rope and his deportation would preclude conjugal relations 
with her?82 It is no longer enough to observe that such a result would 
be inconsistent with what treaty draf ters wrote or intended; for the appel-
late judicial gloss on  human rights treaties long ago abandoned any pre-
tense of adherence to interpretive strictures so “antidiluvian.”

My immediate point is both practical and theoretical. Acute real- life 
controversies, other wise avoidable, are certain to ensue if we take seri-
ously the idea of rights abuse for addressing situations wherever  others, 
we believe, do grave wrong by exercising their rights irresponsibly. And 
this danger arises chiefly  because the expansive theoretical rationales 
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offered in support of this doctrine suggest for it no natu ral bound aries, 
permit no evident stopping points.

In sum, even if we Americans  were to follow the Continental Eu ro-
pe ans, adopt their well- developed law on abuse of rights, it would be to 
 little avail in grappling with the peculiar puzzle of rights to do grave 
wrong. As shown in the preceding two chapters, major disparities be-
tween law and morality arise in situations and from sources generally 
quite dif fer ent from  those involved in the abuse of rights, as civil  lawyers 
understand the term. That doctrine regularly fails, in any event, to satis-
factorily cross the chasm between legality and common morality which 
Eu ro pe ans, no less than us common  lawyers, regularly encounter.  There 
can thus be no neat doctrinal trick for banishing the predicament of 
lawful wrongdoing or the daunting, real- life challenges it creates. To 
meet  those challenges,  there  will be an abiding need for social mores, 
including  those for shaming, even as  these mores  will sometimes sit un-
easily with the law.

No one genuinely denies that certain  legal rights are susceptible to 
abuse, in some meaningful if conceptually elusive sense of the word. A 
Dutch scholar even insistently proclaims that this doctrine is essential to 
“keep law and society together, inasmuch as it prevents  lawyers from de-
claring legitimate the exercise of rights where ordinary citizens would see 
only their abuse.”83 To speak of the need to “keep law and society to-
gether” is another way of voicing the view that the exercise of certain 
 legal rights cannot be allowed to stray too far from predominant moral 
sentiments; it is to insist that— where all other interpretive techniques 
fail— the law itself, through this par tic u lar doctrinal conceit, must re-
tain some last- ditch device for bringing the two back into acceptable 
equilibrium.

And yet, as many acknowledge,84 no one has constructed an adequate 
account of the  matter, much less a workable  legal answer to the vexing 
practical questions it pres ents. Neither of the world’s two leading  legal 
traditions has made much pro gress in resolving them. Exasperating at 
times, the questions remain— inviting answers from beyond the law.

When  Human Rights Entail Responsibilities

If the law on abuse of rights is ever someday to intelligently address the 
prob lem of rights to do grave wrong, it  will be chiefly by recourse to re-
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cent philosophical thinking concerning the nature and requirements of 
 human dignity. Some prominent  legal thinkers  today contend that our very 
status as  human beings endows us with an inherent dignity that we vio-
late or dishonor when we engage in forms of conduct entailing profound 
self- abasement.85 The dignity reflected in one’s personhood gives rise to 
certain responsibilities of self- respect, which the law should often require 
of us.86

The impermissible forms of self- degradation would include such acts 
as suicide and “dwarf- tossing.”87 An individual dwarf might believe him-
self entitled to consent to such treatment (when well- compensated, his 
safety ensured, in the litigated French case).88 He nonetheless abuses that 
right insofar as its exercise, for the rowdy entertainment of drunken rev-
elers, violates his entitlement to protection from “inhuman or degrading 
treatment.”89  Because this right is intrinsic to his  human status, it follows 
that he may not waive it without violating that status in ways no decent 
society may choose to allow.

From our understanding of the dignity within us, the dignity intrinsic 
to our humanity, we frequently deduce and defend our most basic  human 
rights. The  legal implications of  human dignity  here point us, however, in 
a dif fer ent and unfamiliar direction, ominously “moralistic and non- 
emancipatory,” Waldron acknowledges.90 Both he and Dworkin find 
themselves compelled to admit the possibility that not only dwarf- tossing 
and suicide, but abortion as well may, on the  woman’s part, entail so  great 
a contempt of self as to violate her essential dignity.91 (The status of the 
fetus per se plays no role in this analy sis.)

 These “responsibility- characterizations of dignity,”92 in Waldron’s 
wording, may extend as well, he contends, to certain statuses and social 
roles occupied not by all of us, in virtue of our sharing a species, but by 
relatively few. The dignity enjoyed by  those occupying  these positions 
arises from the importance and esteem accorded to the social function 
they serve. For military officers, this entails risking their lives to defend 
their country from foreign attack. For parents, it means producing the 
next generation and, in this way, enabling the reproduction of society 
itself. For both types of role, it is the par tic u lar social order, not the 
 human condition as such, which chiefly defines their contours. And the 
anticipated victim of rights abuse is  here no longer the right- holder 
himself, but  others whose welfare is prejudiced by his exercise of  legal 
entitlement.
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Criticizing  Others for Abusing Their Rights

 There are several distinct ways we deliberately constrain  legal rights to 
ensure they are not exercised in ways widely deemed wrongful. The law 
incorporates some of  these devices within its very terms. Of greater pres ent 
concern, though, are  those the law leaves out yet nonetheless depends 
upon for its efficacy and satisfactory operation. Central among  these are 
the ways we criticize  others for how they exercise their rights. When we 
criticize an individual or institution on  these grounds, we do so in the be-
lief that  those rights— and the social roles to which they attach— entail 
correlative duties not fully reflected within the law.

We sometimes succeed so spectacularly in persuading  others to refrain 
from exercising a given right that it eventually dis appears. This is rare. The 
pro cess nonetheless proves quite revealing about the so cio log i cal relation 
between law and common morality. When moral opinion changes deci-
sively, taking a more negative view of a given activity than does the law, 
 those initially inclined to engage in it confront increasing efforts to dissuade 
them.  These may become so effective, for so long, that the right itself falls 
into “desuetude”93 and, on that  legal basis, becomes unenforceable. The U.S. 
Supreme Court explains, in affirming the doctrine of that name, that “deeply 
embedded ways of carry ing out state policy—or not carry ing it out— are 
often tougher and truer law than the dead words of the written text.”94

A state of desuetude had developed by the 1930s, for instance, with 
re spect to the crime of “adultery” and so- called heartbalm civil actions.95 
 These had enabled jilted fiancées to sue for “breach of promise to marry” 
and spouses for “alienation of affections.”96 By that time, anyone seeking 
to invoke  these rights in litigation risked ridicule and embarrassment.97 If 
the lovesick claimant overcame her fear of stigma and litigated nonethe-
less, she would for some years have won  legal vindication, at least.  These 
rights entered into true desuetude only  after the prospect of ridicule, con-
tempt, disdain, and stigma had, for several de cades, effectively deterred 
virtually all claimants. (The same had earlier occurred with dueling, which 
was prohibited in some countries only  after its stigmatization had already 
much diminished its incidence.98) Thereafter, even a plaintiff who remained 
blithely indifferent to public contempt could no longer obtain redress.99 
Humiliation— the prospect or fear of it, more precisely— though wholly 
inconsistent (many believe) with respecting  human dignity,  here proved 
indispensable to advancing modern liberal understandings of the accept-
able relation between love, sex, and marriage.
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Desuetude can also come about when juries nullify a  legal prohibition 
so consistently that prosecutors no longer wish to waste scarce resources 
pursuing its violation.  Until well into the nineteenth  century, for instance, 
En glish juries generally refused to convict young, unmarried  women for 
infanticide or abortion.100 Both practices  were then subject to draconian 
sanction, in evident excess of anything prevailing moral sensibilities en-
dorsed.101  These criminal prohibitions became effectively unenforceable 
and shrank nearly to nonexistence for a long time. De facto societal ob-
struction, expressed in chronic acquittals, all but annulled the state’s con-
tinuing de jure right to punish them. Prosecutors gave up.

At times the law authorizes a practice most  people privately oppose. 
The practice remains pervasive only  because many  people do not realize 
that most  others oppose it as well.  Those opposing the practice fear they 
 will be stigmatized for not engaging in it or at least not publicly endorsing 
it.  These  people harbor what we might call “concealed preferences,”102 
an obverse of the “revealed” ones on which economists near- exclusively 
dwell. Some social scientists, including female ethnographers who have 
interviewed African  women, believe that we may understand the practice 
of female genital mutilation in  these terms.103 Confidential opinion sur-
veys of opinion in several African socie ties,  those with highest indices of 
“ human capability,” disclose that men too increasingly harbor serious 
doubts about this procedure,104 which remains widespread. Desuetude 
stands at one end of the spectrum by which we may mea sure the relative 
efficacy of moral criticism. It is a limiting case, for it marks the point where 
our criticism of  those who insist on exercising a disfavored right becomes 
so effective that the right not merely falls into decreasing use, but—on 
that very basis— dis appears entirely.

A chorus of concern has arisen in recent years that our collective capacity 
and individual fa cil i ty in employing this form of rights- restraint has atro-
phied in ways that are perilous to our society and its moral order, indeed 
to the fate of the Republic. The concern is voiced from opposing poles on 
the po liti cal spectrum, if in reference to differing forms of perceived abuse. 
This shared preoccupation trades in part upon an empirical claim about 
changes in our prevailing linguistic practices.  These are, however, ex-
tremely difficult to establish with any precision, employing methods yet 
available. We must therefore seek evidence, more informally at times, 
wherever it offers itself. To this end we must closely observe how we speak 
and write on given issues, for par tic u lar audiences, in specific social 
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milieu. If patterns exist, this is how we  will find them. I end this chapter 
with one example.

The evidence sometimes comes at us obliquely, as when by chance we 
encounter texts from an earlier day that are more candid, more congenial 
to the notion that it is acceptable to criticize  others, on ethical grounds, 
for how they employ par tic u lar rights. Hence this archaeological shard— 
almost ancient from  today’s perspective, yet in fact from only 1995—by 
Harvard law professor Cass Sunstein, who first seeks to position himself 
as a critic of communitarian attacks on “rights- talk,” then allows this con-
cession to  those whose views he other wise claims to reject: “ Under the 
Constitution,  women have a right to have abortions. But it is impor tant 
to insist that this is a right that  ought not to be exercised, or to have to be 
exercised, very often, and that in a society with 1.5 million abortions per 
year, something is extremely wrong . . .  Efforts to discourage pregnancies 
that  will result in abortion, and even to discourage abortion itself through 
moral suasion, should not, as a general rule, be taken as unfortunate in-
terferences with a ‘right.’ ” Sunstein then adds that “one pos si ble pathology 
of a culture of rights is that  people  will think that  because they have a 
right to do X, they cannot be blamed for  doing X.”105 To this hypothesis, 
which Sunstein immediately sets aside, the pres ent study devotes sustained 
attention by exploring the points at which  people in vari ous milieus ex-
hort  others to exercise their rights “responsibly,” consistently with moral 
commitments widely shared yet escaping law’s grasp.

We can discover how far con temporary “progressives” have traveled 
since Sunstein’s remark above, once entirely anodyne among liberal Demo-
crats, by examining a recent book from Columbia Law School professor 
Carol Sanger. She specifically argues that we must “destigmatize”106 abor-
tion by “normalizing”107 its discussion among  women who have under-
gone the procedure. We should, for instance, encourage online blogs in 
which  women openly discuss their abortions, much like the chat rooms 
where they discuss “their knitting.”108 “Normalizing abortion talk aligns 
ordinary discourse with experience,”109 since abortion is “not rare”110 and 
has in fact become a “much- exercised right.”111 Sanger thus suggests that 
the legality (and frequent practice) of abortion makes it improper and un-
acceptable to express disapproval of  those exercising this right. Still, 
surely,  there are many other rights whose regular exercise, in certain situ-
ations, Sanger thinks it entirely appropriate to criticize. So the logic of 
her argument extends to many situations where she would never actually 
want to apply it.
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It is true, as she observes, that when  women are made to feel ashamed 
and become reluctant to speak openly about their abortion experience, 
this conveys “that what they are  doing,” though lawful, “is wrong.”112 Yet 
as Sanger would certainly also acknowledge, as do all educated  people, 
 there are many wrongful activities— some quite seriously so— that remain 
lawful, often for good reason. The sheer fact that abortion is lawful there-
fore has no par tic u lar implications for— and no significant bearing on— 
whether it is morally defensible in given circumstances.

Rather than engage the normative issues on their philosophical merits, 
Sanger simply announces that  because “the right to choose abortion is an 
absolute good,”113 its exercise cannot involve a wrong that needs to be 
“forgiven.”114 In fact, it is necessary to “Shout Your Abortion . . .  for this 
message is optimistic and confident.”115 Sanger declares with satisfaction 
that, though President Bill Clinton prudently maintained the compromise 
position that abortion should be “safe,  legal, and rare,” his wife Hillary, 
 running for that same office in 2016, tellingly revised the slogan to read 
that abortion need only be “safe and  legal.”116 Sanger then adds,  here en-
dorsing the views of sociologist and pro- choice activist Tracy Weitz,117 
that the word “ ‘rare’ creates an immediate normative judgment about 
abortion, suggesting that  there is already too much abortion  going around; 
it  ought to happen less. This in turn increases the stigma for aborting 
 women generally  because maybe theirs  isn’t one of the good, properly rare 
abortions . . .  ‘rare’ is a linguistic trick, affirming the right to abortion on 
one hand while devaluing it as part of  women’s lives on the other.”118

In this way, the possibility that  there might exist any circumstances in 
which one might acceptably scrutinize— ethically, and on the basis of re-
liable data— the reasons some portion of  women exercise their right to 
abort passed almost undetected, within influential quarters, from intellec-
tual innocuousness into ideological heterodoxy, indeed into the world of 
inexpressible taboo.119 Both authors are studiously vague over  whether 
they actually believe the right to abortion is one of  those (Schauer offered 
several genuine examples) by nature truly insusceptible to abuse, or 
 whether it is simply inexpedient to publicly acknowledge even the slightest 
incidence of such abuse, for fear of affording ammunition to po liti cal ad-
versaries. If the latter, as one strongly suspects (and as Weitz herself 
scarcely conceals), then  these authors deny “incon ve nient facts” with too 
strong an evidentiary basis to satisfy Max Weber’s definition of what it 
means to undertake “scholarship as a vocation,”120 by far the most influ-
ential and convincing account of that enterprise.
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In the United States, at least, opinions on abortion like  those of Weitz 
and Sanger  today clearly occupy a cutting edge of feminist thought. Weitz 
herself holds a prominent position at the Buffett Foundation in policy pro-
gramming on  family planning issues, where she commands a substantial 
bud get, helpful to advancing her views.121 Be that as it may, Sanger’s 
wording above consistently betrays the now- familiar tissue of confusions 
about the relations between morality, legality, and society. We have en-
countered  these confusions before,122 and  will  here witness them again. 
In fact, we should come to recognize them as widely at work all around 
us. They do much damage to our capacity to understand the social world 
and to act intelligently upon it.
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5

Law and Morality in Ordinary Language 

and Social Science

How We Speak about Rights to Do Wrong

The very idea of “disfavored” rights seems counterintuitive, at first. In my 
experience of teaching at several U.S. and foreign law schools,  those just 
entering the  legal profession find the notion especially odd, and some con-
sider it perverse, if not oxymoronic.  These are  eager young  people for 
whom  legal rights all but exist to be robustly exercised. That rights- exercise 
might at times defensibly be met with active discouragement seems inher-
ently questionable, even po liti cally pernicious. Informal discouragement, 
 behind the backs of our  legal system, is  little better than the official va-
riety. In fact, its lack of transparency to public scrutiny renders extralegal 
dissuasion especially suspicious.

The arguments of civil libertarians suggest that offensive speech, in par-
tic u lar, does not only deserve our  legal protection against efforts at its 
suppression. Offensive speech and artwork are not a mere “necessary evil” 
to be regrettably endured. Instead, they are a frail flower that we must 
scrupulously cultivate and affectionately trea sure. We are deficient in our 
appreciation of our liberties if we do not, as a society, regularly and ac-
tively set ourselves to occupy the outer bound aries of the terrain  these 
rights demarcate.1 According to the American Civil Liberties Union, one 
skeptic bemoans, “The extreme exercise of a right comes to be the only 
true exercise  because the best test of commitment to a princi ple is thought 
to occur at its furthest reach . . .  a right is not a right  unless it can be . . .  
used irresponsibly.”2 We mistakenly regard the law like an aerobics 
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workout, such critics claim. As if our Greek forum  were the local Equinox 
fitness club, our rights must be vigorously exercised, preferably three times 
per week! “Flex Your Rights”3 is in fact the very name of a civil rights 
group devoted to improving the “constitutional literary” of Americans re-
garding the use of force by police.

The ACLU’s understanding of  free speech, what ever its merits, then 
becomes an attractive model for thinking about individual rights more 
generally.  There is serious danger  here of succumbing to a misplaced 
“moral heuristic.”4 A princi ple derived from one area of law becomes a 
tempting template for thinking about a much larger class of seemingly 
similar phenomena, without giving sufficient consideration to impor tant 
contextual differences. Thus, if we believe that the protection of funda-
mental speech rights  will seriously suffer if we do not often aggressively 
employ them, we may come to think the same about certain other  legal 
rights, if not quite all rights as such. Yet a moment’s serious reflection re-
veals that this heuristic can quickly lead us astray, at times in directions 
profoundly perverse.

When Americans first contemplate the notion of a right to do wrong— 
that is, when I first suggest it to them in conversation— what most often 
comes quickly to mind is the right to express one’s po liti cal opinions in 
ways  others find offensive. For this entitlement is central to our national 
po liti cal identity, many have observed, far more so than in other liberal 
democracies. Our sensitivity to the danger that officials  will wrongly sup-
press controversial speech seems to make us acutely sensitive to the danger 
that they and  others  will suppress a broader category of constitutional 
and nonconstitutional rights as well.

Yet the risk of too easily analogizing speech to other rights may not 
chiefly be that we  will interpret all rights too broadly, insist on affording 
them greater scope than they warrant. The opposite danger is at least 
equally real. We may cabin the scope of many rights unnecessarily if we 
fail to appreciate how social pro cesses often work unobtrusively to re-
strain their abusive deployment.  These informal restraints enable the law 
to authorize a wider range of potentially suspect activity than is ever likely 
to materialize to significant degree.

The peril  here is not merely that we  will misunderstand what goes on 
all around us, how law and society interact. When we underestimate the 
myriad mechanisms pushing back against the irresponsible exercise of 
 legal rights, we are very likely to overregulate in ways that civil libertar-
ians, among  others, have warned against. We  will interject the law into 
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corners of social life where it is unnecessary and in fact likely to have un-
welcome effects. Scholarship now suggests that this may regularly occur 
where the type of be hav ior we most value in  others can arise only from 
public- spirited motivations, which are “crowded out” when such be hav ior 
is mandated or materially incentivized.5 As observes Paul Kahn (a Yale 
law professor), we need periodically to “remind ourselves not only that 
 people have lives of meaning outside of law’s rule, but also that many of 
our richest and deepest experiences must be protected from the imperi-
alism of law’s rule.”6

The many examples of lawful wrongdoing discussed in Chapters 2 and 
3 indicate that our most fundamental constitutional entitlements by no 
means exhaust the category of rights to do serious wrong, extralegally re-
strained. This notion of rights- cum- restraint helps us to understand a 
much wider range of situations and to reflect on how the law should treat 
them. Once exposed to the general idea of a right to do serious wrong, 
other situations  will likely spring to the reader’s mind, similar in relevant 
re spects to  those  here examined.  Here, our ordinary language provides a 
better guide than  legal scholarship. For in everyday speech we readily rec-
ognize what  legal academicians, with their constitutional preoccupa-
tions, generally do not: that some of the most power ful burdens we place 
on the exercise of our  legal rights emanate not from the state but from a 
variety of specifically social mechanisms— admittedly more difficult to dis-
cern, sometimes, or to channel in any determinate direction.

This is sometimes true even with re spect to rights against the state it-
self, rights that such mechanisms discourage us from invoking. The Con-
stitution even precludes the state from prohibiting efforts by third parties 
to impede the exercise of certain rights. That is the case, for example, when 
one set of public marchers and demonstrators, supporting a given policy, 
seeks to protest a simultaneous demonstration by opponents of that policy. 
Constitutional law allows the state to regulate the use of public space by 
both groups, to the extent necessary to prevent vio lence between their 
members. But the state may not preclude the second group, through its 
own demonstration, from impeding successful demonstration by the first 
group, as by seeking to heckle its speakers or drown out their oratory with 
electronically enhanced harangues of its own. The state’s mandatory in-
action, not its action, is what  here hampers rights- assertion. This ham-
pering has then found expression not in the law, but through “society,” 
through social mobilization. The contribution of public law is in fact to 
protect that private hampering.
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This book therefore accords  little attention to First Amendment 
doctrine— where pres ent issues are already well mooted in any event. It in-
stead brings several other doctrines and social practices, ranging far afield, 
into a single field of theoretical vision, inviting their reexamination in a 
novel way. My chief interest lies in why we sometimes neither prohibit nor 
broadly permit an activity, but combine a formal dispensation to engage in 
it with its active discouragement, publicly or privately. Of  little concern 
 here, then, is the much narrower question of how to determine when such 
discouragement, officially sponsored, becomes unconstitutional.

First Amendment rights are not the only basis for keeping the state 
from more onerously burdening morally suspect activities. So too, cate-
gorical prohibition is by no means the only (or most prevalent) method 
for inducing  people to abandon them. As a restriction on what the state 
may do to establish orthodoxy of opinion, the First Amendment has virtu-
ally nothing to say about official methods for dissuading adherence to par-
tic u lar viewpoints, or for discouraging participation in a given activity, 
which do not, through their “chilling effect”7 at least, amount to state cen-
sorship. Acting well within the limits imposed by constitutional law, govern-
ment officials often employ a variety of indirect stratagems, which we might 
describe as symbolic or semiotic, aimed at inducing  people to think and feel 
differently about the lawful activity that officials wish to discourage. Mod-
estly effective in this regard, if for only a time,8  were recent policy efforts to 
combat self- destructive be hav ior by young  people, by correcting their mis-
taken impressions of the frequency among their peers of such conduct— 
binge drinking, smoking, and illicit drug use.9 Through  these few experi-
ments, policymakers have come to believe that the best way to dissuade us 
from engaging in a disfavored activity is frequently not to ban it, but instead 
to alter how we perceive it, how we interpret its “social meaning.”10

This may, ironically, entail a re- moralizing of issues not long ago de-
liberately de- moralized, as when they  were “medicalized.”11 Through 
public- interest advertising, it may require, for instance, the official depic-
tion of tobacco consumption,12 drug use, excessive drinking, and even 
obesity (some contend)13 as not merely unhealthy, but disgusting and re-
flecting a personal ethical failing. This remains controversial. Such efforts 
to cast the consumption of certain products in immoral light are also now 
promptly countered with advertising campaigns, from their manufac-
turers, evincing clever forms of counter- moralization. Corporate man-
agement may issue a barrage of press releases proclaiming its “social 
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responsibility”14 in urging only the “responsible” consumption of its 
products,  after “informed” decision making by consumers, in light of their 
personal circumstances and obligations.15 The moral burden thus subtly 
shifts from manufacturer to consumer.

Lawmakers sometimes avoid outright prohibition of a product or 
practice, where constitutionally permissible,16  because they believe this 
unnecessary, even counterproductive. For young  people especially, the 
criminalization of a pleas ur able activity often lends it a transgressive 
cachet, turning it into tantalizing “forbidden fruit.” The law of discour-
agement, as it might be called, operates optimally when it works more 
subtly, almost subliminally, though it remains quite unclear how or when 
this approach genuinely works for very long.

The law’s role in reforming common morality is generally quite limited, 
however. The rapid ac cep tance of gay marriage by most Americans17 rep-
resents, by almost any mea sure, an oceanic transformation in common 
morality. Yet some data suggest it owes less to the long years of arduous 
litigation than to certain widely watched tele vi sion programs and com-
mercially successful movies, depicting gay characters in a favorable light.18 
This is to say that the debt is owed not chiefly to us  lawyers,19 though 
most of us are happy to take the credit and undoubtedly played some part, 
but to a few dozen Hollywood producers, directors, and screenwriters. 
From the start, their results  were thoroughly intended, insiders report.

Public backlash against the more brutish  legal methods of moral trans-
valuation has a long history.  These can be almost comic in their crudity. 
In medieval and early modern Eu rope, for instance, the very effort by 
Catholic prelates to suppress public drunkenness and sexual infidelity 
during Carnival lent such  simple, ‘innocent’ indulgence an ele ment of so-
cial protest it would never other wise have acquired— but did thereafter.20 
To similar effect, the frisson of transgression explains the fascination of 
1960s- era sociologists with the right to be rude. It also helps account for 
the long- standing ACLU rhe toric, arising in  those same years, celebrating 
not merely the right to engage in offensive speech but offensive speech 
itself.21 Much like a Lenny Bruce shtick or a Mad magazine article— all 
of the era— the lurking subtext in  these period discourses was always a 
thumb in the eye of social complacence in general, and of bourgeois de-
corum in par tic u lar. The stodginess and “phoniness” of common morality 
was conceived as the prob lem, liberalizing law as its solution.
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In placing the emphasis where I have, my aim is not to diminish the 
importance of constitutional law. It is rather to suggest that what we al-
ready accept as normal within that  legal domain actually operates much 
beyond it. And in  these farther places too, we should be no less comfort-
able about acknowledging and exploiting the relevant forces in play. In 
other words, we are already familiar in one limited locale with the real ity 
of rights- cum- restraints and, to some degree, with how this kind of socio- 
legal configuration in fact functions. We should simply recognize and 
appreciate its power ful, often- agreeable presence in other  legal areas as 
well. In staying our inclination to ban morally objectionable speech and 
association, the First Amendment reflects a commitment to the princi ple 
of antipaternalism. That princi ple operates much farther afield, where it 
regularly guides law and policy in areas wholly beyond reach of Consti-
tutional protection.22 In fact, as shown in Chapter 6,  there are several 
additional reasons we often curb our impulses to employ the law for dis-
couraging  others’ moral wrongs.

We reach instinctively for the Constitution when someone burns a U.S. 
flag or assem bles fellow neo- Nazis to march through a Jewish neighbor-
hood. Yet  there is more at work in limiting our regulatory activities in the 
areas of offensive speech and association than the First Amendment; so 
too with the hate speech that frequently accompanies such extremist 
po liti cal activity, the speech by which adherents seek to mobilize the like- 
minded. It is not ultimately  because our Constitution enshrines a right to 
engage in such speech that we are willing to endure it. The very intensity 
of this constitutional commitment— however appealing it may be on its 
own terms— rests on a tacit supposition still more basic and essential.

We know that whenever someone conspicuously exercises this par tic-
u lar right to do wrong, it  will frequently elicit broad attention.  Others  will 
publicly condemn the offensive speakers, if only by expressing their soli-
darity through conversation with members of the targeted group, along-
side whom they may work or reside as neighbors. Such displays of “moral 
support,” as it is often tellingly called, reinvigorate the liberal conscience, 
an impor tant slice of common morality within the United States. More 
precisely,  these public expressions of beneficence reflect and reinforce 
moral sentiments already at least mutely pervasive among fellow citizens, 
whose “moral emotions” (as psychologists call them) rise up in support 
of their public reasoning.

 There comes into being a “collective intention” or “collective attitude” 
to this effect, as phi los o phers of mind  today describe this phenomenon,23 
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often empirically fleeting. Although very few may directly enter the fray, 
it is enough that citizen A knows that his neighbor, citizen B, shares A’s 
indignant reaction to the abhorrent speech, and vice versa. This provides 
the intersubjective basis not only for collective intention, but more im-
portantly for what Durkheim called “mechanical” social solidarity. Though 
 there is a collective character to this pro cess, it is sustained by a certain 
natu ral propensity, which psychologists have discovered among  people in 
many cultures. Parsing Thomas Jefferson,24 Jonathan Haidt describes this 
in terms of our “emotional responsiveness to moral beauty,”25 producing 
in us heightened feelings of “spiritual purity.” This at once entails a sense 
of emotional elation and ethical “elevation,” in Haidt’s wording.

 These sentiments are precisely the antithesis, he believes, of the disgust 
elicited in us when witnessing or learning of atrocious vio lence. We ob-
serve such moral beauty, most obviously perhaps, when we find ourselves 
among  those engaged in offering charity or expressing gratitude, but 
also among  those protesting severe injustice. Very  little is often necessary, 
by way of initial counter- speech and po liti cal activity to set this dynamic 
in motion. The moral entrepreneurs who or ga nize public protests against 
hate- mongering  will never be very numerous. Yet through well- staged rit-
uals inducing “collective effervescence,”26 they vitalize many sympathizers, 
now unified in thought, feeling, and action.27 This is not entirely what it 
claims to be: “love conquering hate,” as organizers often describe their pur-
pose. Righ teous indignation is a form of anger, dictionaries tell us. It finds 
ample expression in speeches, slogans, and banners designed to passion-
ately arouse and forcefully channel this par tic u lar moral sentiment.  These 
efforts and mobilizations restore our confidence not only in our po liti cal 
efficacy as individuals, but in our fellow citizens and in the values we share 
with them, articulated through both conventional and creative forms of 
“collective repre sen ta tion.” As Hans Joas observes, “outrage remains the 
most reliable indicator of the violation of key values,”28 often also their 
most reliable source of regeneration.

 There is no slight irony in how  these public gatherings, during which 
large numbers psychically merge and effectively erase their particularity 
into a mass, prove so valuable for ritualistically affirming our esteem for 
the individual, her dignity and autonomy. Still,  there can be  little doubt 
that the protesters reactivate sentiments of liberal tolerance by arousing 
acute antipathy, even disgust at times,  toward the intolerant. Such protest 
also notably exerts extrajuridical pressure against the abusive exercise of 
this singularly American species of lawful wrongdoing.
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Po liti cal theorist Andrew March well captures the sentiments of  these 
protestors when he observes that public use of the n- word, in par tic u lar, 
“does more than offend, harm, or intimidate African- Americans. It harms 
a certain kind of public good that many Americans are striving hard to 
attain . . .  a society where  people feel safe, valued, and at home in their 
social home.  There is a way in which all Americans are the victims of such 
speech; for as a white American I have an interest in an Amer i ca where 
my sense of belonging is not achieved at the expense of  others.”29

Notably, this language does not defend re sis tance to racist speech on 
the basis of anyone’s constitutional rights, or  legal rights of any sort. In 
fact, the immediate targets of vicious speech scarcely figure in March’s 
observations. When such victims invoke their claims, they are disap-
pointed to learn that, in the United States at least, the verbal antagonism 
directed against them enjoys generous  legal protection. Indeed, by its in-
trusive monitorings and inessential surveillance,30 the state violates the 
constitutional right of their hate- mongering ill- wishers to  free po liti cal 
“association.”

March focuses instead on what he calls a broader “public good,” be-
yond the interests of the par tic u lar  people immediately attacked. Racist 
discourse, he observes, equally imperils that larger good, “a society in 
which  people feel safe, valued, and at home.” March may  here seek to es-
tablish, in the lexicon of U.S. constitutional law, a sufficiently “compelling 
state interest” in restricting such speech, beyond its mere “time, place, and 
manner.”31 The “public good” he has in mind presupposes shared feelings 
of “belonging,” in his words, of strong emotional connections to  others. 
 These are based in the similar sentiments evoked in response to violent or 
near- violent challenge. A peculiar feature of hate speech, in par tic u lar, is 
that it seeks to break apart this sense of solidarity, to divide a community 
upon itself, so that its members no longer understand it as constitutively 
committed to purposes and princi ples shared by all.

The suggestion that liberal po liti cal freedoms are pos si ble in such gen-
erous mea sure only  because social pressures weigh heavi ly upon their ef-
fective exercise bears a certain, superficial resemblance to central claims 
of the early Foucault.  Those who find his idiom congenial could in fact 
observe that the mores by which we restrain the irresponsible exercise of 
 legal rights provide the conditions of possibility for many of  these rights 
themselves. We therefore truly understand the workings and meaning of 
our rights only when we grasp them in relation to such mores, their shifting 
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contours and vicissitudes, their sources and areas of weakness and 
resilience.

According to Foucault’s early influential stance, extravagantly extended 
by many  others since, virtually every thing we do, think, and desire in 
the modern West is “governed” by the discursive practices of the vari ous 
vocations determining what  will count as normal, and therefore accept-
able.  These disciplining discourses (of medical clinics, criminology, the 
military, insurance, the welfare- state and public health bureaucracies, and 
counterterrorism) render us “docile,” so estranged from our own inner 
yearnings and unruly urges that the state can then afford us the most plen-
tiful of po liti cal liberties without risk we  will employ  these to deeply disrup-
tive ends. It is precisely by granting us such freedoms, and conceiving each 
of us as unique in his employment of them, that liberal society can more 
effectively detect and correct our individual deviations from the standards 
of normality  these well- meaning regimes of truth serially propound.

Our self- understanding as po liti cal creatures is hence gravely mistaken. 
We are not in fact demo cratic citizens of a true republic, free- spirited, sal-
lying into po liti cal and  legal agora to defend our rights, individual and 
collective. We are not as we imagine ourselves: ever- questioning and skep-
tical of authority, continually wary of its susceptibility to corruption and 
illegitimacy. As  under earlier undemo cratic polities, we moderns are not 
genuine republican citizens at all; we remain “subjects,” occupying “sub-
ject positions” severely limiting our ability to freely think, feel, act, and 
imagine. We are no longer repressed by law’s coercions, to be sure. We 
are governed instead through our very freedom, including our juridical 
entitlements, and the deceptive sense of personal autonomy, of self- 
determination,  these inspire in us. From the perspective of  those urging 
radical change, this species of freedom, though hardly “meaningless,” 
subsists against a tacit, enabling background approximating its very 
opposite. That backdrop, unperceived and taken wholly for granted, 
quietly quashes much of what within us is willful, quirky, intemperate, 
refractory, immodest, spontaneous, instinctual, assertive, irreverent, and 
potentially rebellious or po liti cally subversive— every thing in ter est ing 
about us as individuals, precisely insofar as we, each in our own fashion, 
are abnormal.32

This book makes claims neither so arresting nor intoxicating. Fou-
cault’s rendering of con temporary restraint flamboyantly exaggerates, in 
any event, the disciplining power of scientific discourse and the profes-
sions deploying it, not least  because  these groups themselves are often 
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hard at work undermining one another’s competing claims to authority. 
Foucault also ignores several potent countervailing pressures where 
disciplinary power runs up against acute atomistic self- interest, intense 
in- group affiliation, or simply the aimless anomie ensuing from debilitated 
social bonds.

Anomie entails the weakness of authoritative norms both within indi-
vidual selves and across society at large. Social psychologists, employing 
recent methodological refinements,  today compare its empirical distribu-
tion across many countries, seeking to explain the sources of its relative 
incidence, at times considerable.33 Anomie represents the very antithesis 
of the suffusing normativity that Foucault discerned nearly everywhere 
around us, powerfully at work within all of us. Any attempt at a fully sat-
isfactory picture of modern society would have to instruct us about the 
interplay between  these several contending forces, rather than fix our at-
tention exclusively on one of them.

It is nonetheless true, as J. S. Mill observed of  England a  century and 
a half ago, that the fear of what  others  will think of us plays a central 
role in hampering the expression of unorthodox po liti cal views, and in 
constraining the exercise of many further  legal rights to self- expression. 
It’s true as well that the “ others” in question  here are sometimes prac ti-
tion ers of the scientific or helping professions, as in my illustrations of 
the right to die and the right of mentally incapacitated persons to bear 
 children. Yet more striking in this book’s factual illustrations of restraints 
upon rights to do wrong is how  these intercessions remain so often cast— 
hesitantly, uncomfortably, inarticulately, sotto voce—in the language, 
not of science, but of morality, of personal responsibility. When we wish 
to exercise our rights to spurn treatment or others’ exhortations, the ques-
tion that most  people, even medical professionals, more often put to us 
is not so much “Why be abnormal, in light of what we learn from statis-
tical and other modern science?” The more common query, certainly 
 after that initial approach fails to persuade, remains: “Why disregard 
acknowledged duties to  others whom you presumably (or  ought to) care 
about, to say nothing of what you owe yourself?”

Observing Common Morality through Ordinary Language

The use of language is relevant to the pres ent inquiry in ways apart from 
the subject of hate speech. Prevailing views of moral acceptability often 
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manifest themselves within common parlance. Daily patterns of speech 
would therefore offer a credible starting point in identifying the contents 
of common morality. “Ordinary language analy sis”34 was an early method 
for studying the workings of morality within society, and is still of some 
value though no longer much practiced  under the name. That field’s mid-
century prac ti tion ers generally limited their search for relevant evidence 
of everyday linguistic practice, however, to the confines of their immediate 
social circle— effectively, the Oxford drawing room.  There was much over-
confident talk about how “we” speak of normative  matters, what kinds 
of  things “we” normally say in ethically appraising  others’ conduct; the 
composition of this implicit speech- community remained innocently un-
specified. It requires no  great so cio log i cal sophistication to observe that— 
though they may sometimes employ the same terminology of moral 
appraisal— members of distinct social strata often lend it quite dif fer ent 
connotation, apply it in quite variant ways.

Acts of speech amounting only to mild reproach among one sub-
group might well, within another, prove an immediate invitation to al-
tercation, perhaps to lethal vio lence. That was certainly so in early modern 
Eu rope, where a carelessly abrasive remark might require any self- respecting 
aristocrat to defend his honor—to the death—by duel. In certain hands, 
ordinary language analy sis nonetheless sometimes proved the very opposite 
of ethnocentric, and was in fact quite relativistic in its view of morality. A 
given “form of life,” including  those of tribal Africa, would inevitably turn 
out, on close inspection, to maintain its own terms of normative appraisal, 
a hypothesis since then abundantly confirmed.35

Where the phi los o phers of ordinary language clearly fail us, we must 
 today turn to discourse analy sis and especially linguistic anthropology, 
also known as sociolinguistics. Its prac ti tion ers lift themselves from the 
academic armchair to painstakingly examine language use in situ, some-
times in what— for white, middle- class academicians— must seem rather 
dodgy dens. What they find  there, unsurprisingly, is that ordinary language 
beyond the elite university is rife with moral talk as well,36 much of it 
rather more passionate, uninhibited, and certainly no less playfully inven-
tive than at an Oxbridge High  Table.37 Despite the wide linguistic varia-
tion they reveal,  these ethnographies also disclose that even denizens of 
crime- plagued urban ghettos regularly appraise the moral acceptability of 
one another’s conduct, often sharply, by way of general categories often 
approximating  those operational within more privileged precincts.38  These 
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categories centrally include multiple variants on “respectability,”39 such 
as maintaining one’s self- respect, respecting authority figures (including 
gang leaders, at times), in- group loyalty, shame at its violation, and taking 
pride in self- discipline, understood as a personal virtue necessary for sus-
tained achievement in nearly any kind of  labor, including or ga nized crim-
inal activity. What ever the prevailing standards of personal appraisal 
within a given milieu, they are regularly invoked and appear often quite 
effective in disciplining disfavored conduct.

A small sampling of linguistic usage among the  middle classes of the 
con temporary United States provides an easy point of embarkation to 
broader issues. One periodically hears such  people describe themselves 
as feeling “wracked,” “troubled,” or “vexed” by “pangs” of conscience, as 
“stricken with” or “consumed by” guilt. They are relieved when they con-
clude that their “conscience is clear.” They suffer “resentment” when  others 
mistreat them and feel “indignation” at the mistreatment of  others with 
whom they “sympathize” or “empathize.” They think critically of someone 
for his “moral indifference” to a certain prob lem, describing him as “blind” 
to its ethical implications. They commend  others for virtuous conduct and 
the personal character it reflects:

“He’s a generous godparent.”
“That was noble of her.”
“He is a person of integrity.”
“She behaved selflessly.”
“He displayed such dignity in adversity.”

 People express their “moral support” for the victims of major wrong-
doing, and “disgust”  toward its perpetrators, to whom they may express 
their “contempt,” or over whom they may seek to exercise “moral suasion.” 
They may feel “ashamed” in not having done more, where pos si ble, to pre-
vent a given injustice that passed before their eyes. They suffer “remorse” 
for their harmful actions and inactions,  whether intentional, reckless, or 
negligent. They may experience “regret” for having caused serious harm, 
even when they could not reasonably anticipate or prevent it.40  These are 
merely several illustrations; the reader could easily add prodigious exam-
ples of her own. It bears observation, at least, that this sort of ordinary 
language rings quite differently in the ear from more abstract talk about 
“what justice requires”41 or “what we owe to each other,”42 the idiom of 
leading thinking in analytic moral theory.
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The philosophical scrutiny of our moral discourse virtually began with 
“the excuses” we employ to mitigate our blameworthiness when  others 
accuse us of wrongdoing.43 This scholarly preoccupation may be unsur-
prising: most of us are reticent about accepting blame, voluble in denying 
it.44 The ordinary language of moral condemnation follows a path of its 
own, distinct from that of exculpation. When moral philosophy began to 
secularize its mission and vocabulary, it soon ceased speaking of “sin,” 
and has had astonishingly  little to say since Victorian days about the vices, 
even the secular, pre- Christian ones.45

And yet, within ordinary language the nontheological lexicon for moral 
condemnation of perceived misconduct continues to be vast. This is the 
case despite periodic laments over our alleged failure to deploy it more 
often against worthy targets. Apart from the religiously devout, it seems 
that few speak seriously any longer of “evil.” It is quite common, though, 
for  people to say that someone has “not acted in good faith” or has “abused 
his rights” through “lack of consideration” for  others’ feelings or their le-
gitimate concerns, and thereby behaved “inappropriately,” even “wrongly.” 
One regularly hears, in myriad contexts:

“That’s unfair!”
“That would be a lie.”
“That was awfully sleazy.”
“She’s so materialistic!”
“He’s a chauvinist pig!”
“What a bastard!”

Our morality- talk, the way we articulate our indignation in par tic u lar, 
heads quickly downhill from  there, in ways alas unprintable, even  today, 
in a scholarly work. (So I’ve been instructed.)

In any event, ordinary language offers only an imperfect guide to the 
place of common morality within social life, for the  simple reason that 
we often do not say what we  really think and feel. Within “polite com-
pany” we Americans— more than in certain other socie ties, apparently46— 
regularly avoid use of words clearly indicating moral censure, in par tic-
u lar, for fear of giving offense, being thought “too judgmental,”47 unduly 
“moralistic.” Moralism describes “a tendency  toward overconfidence in 
one’s judgments,” an inclination “to pres ent [one’s] substantive positions 
as having a high degree of internal coherence and purity, thus drawing 
upon the aesthetic and psychological appeal of clarity and simplicity.”48 
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Moralism disposes us  toward “punitiveness,” even “cruelty,” on a Nietz-
schean view.49 As members of a liberal society, many prefer to justify their 
conclusions, especially on public issues, in terms acceptable to  those of 
diverse moral and cultural persuasions. This precludes appraisals derived 
from any controverted conception of the good life.

 Those who think and live this way would reject the communitarian 
complaint that we lack any shared, meaningful moral vocabulary, re-
sponding that ours is simply a morality of liberal tolerance, and prop-
erly so. It is our commitment to liberal po liti cal morality that makes 
even informal reproach seem so atavistic a means of upholding moral 
order and renders the vocabulary of its expression often so awkward 
and uncomfortable. From this perspective, at least, the apparent reduc-
tion in social practices of moral reproach— still pervasive in less liberal 
socie ties— may appear entirely salutary. The retreat from overtly censo-
rious speech, then, represents not a weakening of common morality but 
instead simply a modification in its substance, signaling not anomie but 
maturity, modernity.

We may  today prefer to describe an objectionable practice as “inap-
propriate,” though we actually abhor it. This wording suggests that the 
be hav ior perhaps arouses in us only “annoyance,” “irritation,” “frustra-
tion,” “exasperation,” or “perplexity,” as we are likely to publicly couch 
our sentiments. When we employ  these weaker words, we may intend to 
signal that  we’re prepared to treat the perceived misconduct as a viola-
tion merely of etiquette or social convention, rather than of morality, or 
at least as not a moral wrong of any magnitude. American usage never-
theless lacks consistency  here.

In fact, the line between demands of politesse or etiquette and  those 
of morality, more strictly speaking, often proves quite indistinct. It is 
unclear  whether, in real life, most Americans, at least, accord the dis-
tinction any practical significance. Scholars find it unable to bear much 
analytical weight. The scope of what counts as “rudeness”— a frequent 
converse of politeness— varies cross- culturally as well, profusely so.50 
This in turn raises questions about what kinds of objectionable con-
duct a given  legal system  will prohibit, and what kinds its draf ters  will 
implicitly trust to more informal, nonlegal mechanisms of discourage-
ment.  There is vast variation  here: forms of speech and conduct  today 
deemed “merely impolite” not long ago provided solid basis for  legal 
redress.51
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Competing Theories of Why the Law Converges with  
and Diverges from Common Morality

What explains the wandering boundary between law and common mo-
rality? How are we to account for the law’s occasionally flagrant devia-
tions from prevalent moral views, and when might such deviations make 
good sense? Do they amount merely to an intriguing paradox, ultimately 
intelligible from the perspective of some comprehensive theory, explana-
tory or normative? Or do they show no coherent pattern, so that the re-
lation between law and common morality discloses no more than a shifting 
patchwork of our periodically warring commitments, stitched crudely to-
gether in ways neither explicable nor defensible?

In answer to  these questions, two alternative models immediately sug-
gest themselves: the first anticipating nearly complete correspondence be-
tween  these normative  orders, the second virtually none. In speaking of 
correspondence or convergence, I refer to circumstances where the law 
adopts and incorporates within its terms the same normative understand-
ings and commitments as  those embodied in social mores. Law and 
mores then require (or prohibit, or permit) the same conduct, on the same 
basis.

It is true that even when its authors self- consciously seek to codify a 
widely shared moral intuition, positive law is always more than a straight-
forward application of moral ideas. It requires some specification for the 
intuition or princi ple to assume a form that could possibly work as a  legal 
rule, situated amid other rules, integrated within a complex corpus juris, 
including rules of evidence and procedure. This also “makes it harder,” 
writes Waldron, “for law to function as any sort of  great public morality, 
embodying officially endorsed moral absolutes.”52

Many scholars long embraced the first of the two models mentioned 
above. They  imagined that, as Roscoe Pound put it, in “all cases of diver-
gence between the standard of the common law and standard of the 
public, it goes without saying that the latter  will prevail in the end.”53 In 
ways at once natu ral and spontaneous, law and mores move closely into 
sync. Through some mysterious osmosis, legality would unproblemati-
cally absorb and “reflect” or “mirror” community morals, to employ the 
naive terminology of some early socio- legal scholarship.54 Still  today, as 
Tamanaha observes, “So strong is the assumption . . .  [that law mirrors 
socially prevailing morals], that it is routinely asserted by social and  legal 
theorists without supportive evidence, with a sense of the self- evident.”55 
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Thus, Greenawalt rhetorically ponders, “Does the law within a society re-
flect dominant cultural norms? . . .  To ask this question is to answer it . . .  
a society’s law  will reflect its patterns of life and morality.”56 Such views 
find their most self- confident expression in the serene words of a midcen-
tury law professor and master of University College, Oxford: “Although 
few  people would be prepared to argue that  there are no parts of En glish 
law  today which do not lag  behind the generally recognized moral stan-
dards of the community,  these ‘gaps’ are comparatively rare and are of 
minor importance . . .  We can truly say that the common law is our 
common heritage,”57 that is, our moral heritage.

The essential task of the common- law judge, as articulated by Lon 
Fuller and epitomized (for many) by Benjamin Cardozo, was “to discern 
antecedent expectations and entrenched norms of the community,” writes 
one con temporary exponent of this view, “to give  these norms official ex-
pression, and perhaps refine them or bring them up to date.”58 The judge 
should thus embrace “the natu ral flowerings of be hav ior in its customary 
forms,”  because a “re spect for extra- legal practices or social mores [lies] 
at the center of the judicial task.” Replacing Cardozo on the U.S. Supreme 
Court was Oliver W. Holmes Jr., who went so far as to write that “the 
first requirement of a sound body of law is that it should correspond with 
the  actual feelings and demands of the community,  whether right or 
wrong.”59 A judge may therefore resolve interpretive ambiguity, Holmes 
inferred, in light of such feelings and demands.  These may prove helpful 
in discovering the correct answer to a given  legal question.60

Simply ignoring prevailing moral sentiment, on this view, would also 
likely elicit public backlash, prejudicial to respectful attitudes  toward  legal 
institutions at large.61 Con temporary authors still regularly affirm such 
views. One thus contends that “written law  will have no purchase on a 
community  unless it reflects the practices of that community in some way: 
even a law that sets out to correct custom  will necessarily reflect other 
aspects of the customary practices of a community, or it  will lack pur-
chase.”62 When Pound and the early Holmes spoke of common morality 
as the basis for our law, they had in mind a national society or ga nized 
around its members’ shared commitment to certain core princi ples— and 
to what ever  these princi ples might entail for the law.

This first hypothesis, that common morality naturally and effortlessly 
finds its way into the law of a demo cratic society, does not withstand the 
slightest serious scrutiny, however— not in so simplistic a formulation, at 
least. First, it failed to specify any exact pro cess or causal steps by which 
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common morality might actually come to penetrate the law, certainly not 
in any manner susceptible to empirical disconfirmation. The method by 
which common law judges  were to discern community sentiment remained 
entirely mysterious, though it is scarcely surprising that a theory so de-
scribing even their most expansive, assertive law- making activity would 
find a sympathetic judicial ear. Second, we have learned too much from 
empirical po liti cal science about the complexity of legislative and judicial 
pro cess to ignore the fact that any influence of common morality would 
have to be heavi ly mediated through the dynamics of large institutions, 
possessing limited resources, controlled by individuals with conflicting in-
terests and priorities. Third, if the law simply absorbed common morality 
through so casual an affair as the public- spiritedness of good- hearted law-
makers, we would expect to find evidence of such absorption broadly and 
evenly distributed across the pa norama of  legal life. We find no such  thing.63 
At certain points, common morality clearly encounters significant obstacles 
to permeating the  legal system.

At bottom, the first hypothesis simply trades too heavi ly on the un-
doubted fact that all lawmakers are, well, . . .   people, too. It relied as well 
on the related and confused notion that  because common morality is much 
like the air we breathe, lawmakers  will spontaneously, organically, intui-
tively breathe it into the law. Our power ful affinity for the mirroring thesis 
invites comparisons perhaps initially counterintuitive, even subversive. As 
Tamanaha observes, when we think of the law as a mirror of society, “The 
implied threat of disorder works on our primal fears to render law in he-
roic terms, as a savior or protector; the meta phor of the mirror makes 
it our savior, our protector, a power to identify with, not fear.”64 The 
evident analogy to how tribal Africans  were thought to employ the 
“fetish”65—to ward off dangers, misunderstood or exaggerated—is ines-
capable (if a bit uncomfortable: Tamanaha soon became the dean of a 
distinguished American law school). For it is law’s putative power to re-
flect what is best in us, our deepest ethical commitments, that enables us 
to proj ect onto it such curative powers as we believe it to possess. To 
 peoples of certain non- Western cultures, often less confident in or hopeful 
for their  legal institutions, this faith in law’s extraordinary restorative po-
tency seems nearly indistinguishable from their belief in magic, as they 
are quick to observe.

The second model of law’s relation to common morality adopts an anti-
thetical view. Shared moral commitments, in any nontrivial sense, do not 
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exist across a large society; or when they may occasionally arise, they are 
too diffuse and disor ga nized to articulate themselves as a po liti cal force. 
What stands in need of explanation, then, are  those few aspects of law 
that do closely comport with common morality, such as it is. Congruity 
between the two, not divergence, pres ents by far the more curious puzzle.

The passage of time alone allows, and often nearly ensures, that the 
two normative  orders  will drift apart. A new  legal rule frequently endures 
long  after the impetus inspiring its creation. The balance of po liti cal forces 
and moral passions enabling its enactment may have passed from the 
scene. Yet the current legislative balance prevents its modification.66 “As-
suming some short- term co ali tion gets the law passed,” observes a prom-
inent  legal scholar, “such a law can operate very in de pen dently of current 
social mores, depending on voters’ or politicians’ inattention to the laws, 
or on some more complex politics under lying the law’s per sis tence.”67 He 
refers particularly to criminal laws still popu lar with prosecutors, though 
now widely deemed “draconian in light of social mores.”  These notably 
included prohibitions on the use of marijuana and rules mandating lengthy 
incarceration for its possession with intent to sell.

The theory of “public choice”68 predicts that law  will overlap with “the 
public interest” and, by implication, with common morality only where 
 there exists some well- organized group actively dedicated to moving the 
law in this direction. Its members must concern themselves greatly about 
the issue, far more than the population at large, most of whom may care 
 little about it. Enthusiasts  will lobby energetically for their views, in the 
face of indifference, inertia, and orga nizational dispersion among poten-
tial opponents. For the enthusiasts to prevail, the par tic u lar practice they 
find objectionable  will often already be so widely reproached by the gen-
eral public that  those engaged in it risk severe stigma even in publicly iden-
tifying themselves as endorsing its authorization.69

Though it does not anticipate a close match-up between common mo-
rality and the law, public choice theory is at least consistent with certain 
observable correspondences between the two.70 Majority opinion did not 
endorse the goals of the American Temperance Movement,71 for instance, 
and juries regularly nullified ensuing restrictions on the sale of alcohol. 
Yet the Movement’s active promoters successfully advanced their legisla-
tive program and kept it in place for thirteen years.72 Lead organizers 
sprang chiefly from rural Protestant churches73 whose members, on one 
long- influential view,74 experienced deep status anxiety over perceived 
threats to the cultural authority of their class. Movement activists saw 
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 these threats emanating from the millions of recent immigrants to U.S. 
shores, and especially from poor Irish and Italian Catholics.75 Competing 
“status groups,”76 old and new, each sought from the state an official 
imprimatur of respectability for its favored forms of private life. The 
strug gle over Prohibition has long fascinated social scientists  because it is 
unrecognizable, on  either side, as a conventional quest for material ad-
vantage and its worldly accoutrements.

Public choice would predict certain further areas of convergence and 
divergence between law and common morality. The conditions  under 
which one may lawfully obtain an abortion are much more restrictive 
within heavi ly Catholic socie ties, notably in Latin Amer i ca, than in 
other (non- Muslim) countries.77 Leaders of the Roman Catholic Church 
 were once unassailable in such places, and often remain quite po liti-
cally influential. They actively press their views, often through back 
channels,78 upon sympathetic legislators, a large share of whom attended 
Catholic educational institutions in their youth, adolescence, and young 
adulthood.

Still, in Italy and Portugal, only a minority of the population regularly 
attends the Catholic mass.79 As in Latin Amer i ca,80 most other citizens 
consider themselves Catholics, but endorse only mildly or merely acqui-
esce in the Church’s moral teachings. A majority may even  favor a  legal 
right to abortion, some polling suggests,81 and support for gay rights has 
grown considerably.82 Throughout Latin Amer i ca, decreasing percentages 
identify themselves as Catholics at all. Yet  those opposing Church poli-
cies are often poorly or ga nized and have lacked strong allies well- 
positioned to help achieve  legal change on favored issues, most of  these 
concerning gender.83  These general conditions are propitious, as public 
choice theorists  will observe, for considerable overlap between traditional 
Church doctrine and national abortion law.

The experience of Western Eu rope has been nearly the reverse, in a 
sense, though the pattern  there as well proves arguably consistent with 
the expectations of public choice. Po liti cal elites support abortion rights 
much more than the general public they represent and govern. By consid-
erable majorities, Western Eu ro pean respondents have often told survey 
researchers that they believe abortion to be morally wrong in all but a 
very limited range of circumstances (rape, incest, serious threat to the 
 mother’s life), representing only a very small percentage of abortions. In 
fact, nearly half the citizenry of Western countries describes the practice 
as tantamount to “murder.”84 Such data suggest that even in highly secular 
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socie ties, abortion law has generally been less restrictive of the practice 
than has prevailing moral sentiment.

This feature of common morality nonetheless remains po liti cally inert. 
Though churches are po liti cally influential in Eastern Eu rope, they are 
weak elsewhere on the Continent, lacking even the pedagogical and dif-
fuse cultural influence enjoyed by Catholic clergy in Latin Amer i ca. Both 
 there and in Western Eu rope, common morality on its own— even on so 
seemingly freighted a question—is simply too desultory to exercise sig-
nificant causal impact over lawmaking. Successful impact has required the 
active, enduring intercession of a well- organized Church, even where it is 
officially ‘established.’ Prevailing public views on abortion do not strongly 
predict the mea sure of that influence, compared to such alternative causal 
contributions.85

Abortion politics within the United States has been much more heated 
and its partisans on both sides much better or ga nized. An early influen-
tial ethnography found that female opponents of abortion rights defend 
their views with such righ teous indignation  because they believe that pro- 
choice advocates implicitly tarnish the societal value of  women who 
choose to become full- time homemakers86— women like themselves.  These 
in for mants observed that it is chiefly upper- middle- class professional 
 women who serve as spokespeople for abortion rights. Thus, contrary to 
initial appearances, it was not the question of  whether the  human fetus 
possesses  human status that chiefly establishes the lines between sup-
porters and opponents of abortion rights. Though invariably couched in 
more elevated idiom, this conflict thus also displays deeply socioeconomic 
features and fractures, unintelligible when approached entirely in philo-
sophical terms.87 Luker thus writes:

The po liti cal constituencies— primarily  women— have vested social 
interests in  whether the embryo is defined as a baby or as a fetus . . .  
[T]o attribute personhood to the embryo is to make the social state-
ment that . . .   women should subordinate other parts of their lives 
to that central aspect of their social and biological lives . . .  Con-
versely, if the embryo is held to be a fetus [i.e., to lack personhood], 
then it becomes socially permissible for  women to subordinate their 
reproductive roles to other roles, particularly in the paid  labor 
force.88

 These accounts of abortion politics and of Prohibition are compelling 
in their close attention to the social promptings of moral arguments for 
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 legal change (or stasis). Fascinating as well is their richness in recording 
subtle shadings of emotional register concerning how in for mants articu-
late their ethical views. Yet this very richness, essential to the sociology of 
motivation for po liti cal activism, sits uneasily with the elegant simplicity 
of public choice theory. The theory also inquires chiefly into the nature of 
backstage legislative maneuverings, not the prior question of what ani-
mates  people, in the first instance, to thoroughly immerse themselves in 
such pro cesses at all.

The theory’s leading proponents privately concede that “moral reform” 
movements like  those concerning Prohibition and abortion are ultimately 
quite peculiar in their wellsprings, in ways greatly reducing the theory’s 
ability to explain activists’ be hav ior.  These movements implicitly focus on 
advancing large social visions of the world rather than the immediate ma-
terial advantage of their adherents. Activists on both sides scoff at the 
very idea of “splitting the difference” in hopes of reaching legislative com-
promise, which they view as an intolerable betrayal of fundamental 
princi ple. It is hence unsurprising that public choice theory fails to account 
for the tactics and strategies of moralizing movements nearly as well as 
for more familiar kinds of electoral alliance.89 In any event, if the predic-
tions of public choice theory comported more closely with observable em-
pirical patterns across the board, as it claims to do, we would not find 
nearly so many  legal fields and rules (see Chapter 7) where the law tracks 
common morality quite neatly. From a public choice perspective,  these vast 
swaths of life— where legality mirrors society with surprising ease— are 
utterly unintelligible.

Partisans of the theory  will rejoin that in  these areas of  legal doc-
trine, no or ga nized group at least actively opposed law’s incorporation 
of prevailing morals. This concedes a  great deal, however: that common 
morality may find ample  legal expression  unless  those with strongly 
held minority views or ga nize effectively to resist that result. By implication, 
we should anticipate at least a rough correspondence between common 
morality and the law wherever  there exists no aggressive rent- seeking to 
throw the law off its natu ral course.90 To concede this much is to acknowl-
edge backhandedly the explanatory force of our first or “naive” theory, 
holding that law tends spontaneously to reflect prevailing morals. For the 
po liti cal issues we Westerners generally describe as “moral” in character91 
do tend to stir passions altogether more agitated and dif fer ent from— less 
readily subject to compromise than— the material concerns centrally at 
stake in more conventional po liti cal disputes.
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The per sis tent correspondence between common morality and much 
of our law provides the dull grey background against which moral entre-
preneurs, what ever their ideological stripe, must mightily  labor.  Until 
recently, activists for rights to gay marriage, in par tic u lar, would certainly 
have concurred. Reformers long confronted prevailing views that effec-
tively blocked their efforts at  legal reform through legislation and litiga-
tion, whereas their opponents effectively tapped into a common morality 
still strongly averse to such change.92 The result was a series of constitu-
tional amendments in many states that defined marriage as the  union of 
man and  woman.

Yet even on this issue, as public choice enthusiasts would retort, the 
widespread moral understandings averse to gay marriage did not seep ef-
fortlessly, unobtrusively, into the law. Advocates for allowing homosex-
uals to marry confronted a phalanx of moral entrepreneurs and nonprofit 
organ izations— better or ga nized, better funded, racially more diverse than 
their progressive adversaries.  Until 2004, at the earliest, broad currents 
of moral opinion blew powerfully at the back of  those opposing gay mar-
riage. During this considerable period of effective re sis tance to change, 
 there was close alignment between the claims of common morality and 
 those of or ga nized po liti cal power. This temporal co- occurrence renders 
it very difficult to extricate the respective influence of each such causal 
contribution, and hence to assess the relative explanatory power of public 
choice.

From  these several illustrations, and  others to follow, it is clear that each 
of the two general theories concerning the mea sure of common morali-
ty’s influence upon the law can account only for a distinct subset of  legal 
life. We must therefore approach this question from an altogether dif-
fer ent  angle, more attentive to a wider range of causal influences pushing 
the law into and out of harmony with common morals. That is the goal 
of Chapters 6 and 7.



153

6

Divergences of Law and Morals

Sites and Sources

Chapter 5 sought to deflate exaggerated claims of the two  grand theories 
purporting to tell us every thing we need to know about  whether the law 

and common morality  will converge and where such convergence is most 
likely. The general failure of both theories should prompt us to address  these 
questions at a lower level of abstraction. This demands that we delineate the 
par tic u lar forces prompting convergence and divergence across a wide array 
of factual circumstances. This chapter seeks to identify the forces within 
society that tend to drive law and common morality apart.  These forces 
are more numerous and generally more power ful than  those, discussed in 
Chapter 7, drawing the two normative  orders into harmony. I  will start with 
the better- known of the centrifugal forces, then discuss the less familiar.

 Little  will be said about philosophical accounts, drawn from the largest 
normative theories, of why and when we may properly prohibit certain 
conduct. For as Leo Katz shows, none of  these theories— utilitarianism, 
for instance, even Mill’s harm princi ple— “ really stand in the way of crim-
inalizing what we disapprove of.”1 In any event such ideas, though some-
times pres ent within policy discussion, usually exercise only very limited 
influence on how a given society resolves which forms of objectionable 
conduct  will and  will not face penal or civil sanction.

Legislative “Capture” by Special Interests

The influence of well- organized “special interests” over the lawmaking and 
regulatory pro cess  will prob ably be first to the minds of most readers when 



T H E  R I G H T  TO  D O  W R O N G

154

wondering why law and common morality sometimes go separate ways.2 
Thus, common morality may clearly endorse enactment or repeal of a 
given rule, but well- entrenched interests wield sufficient po liti cal power 
to block that result.

For instance, Americans across the po liti cal spectrum may feel deeply 
indignant over the federal rescue of major financial institutions during the 
2008–2009 financial crisis.3 Yet financial leaders may effectively dis-
courage the federal government from adopting more aggressive regula-
tory policies against their industry,4 in the area of antitrust for instance. 
Much the same could be said of  those few issue- areas where or ga nized 
 labor exerts considerable po liti cal influence in ways discordant with views 
prevalent among the general public.  Labor  unions of prison guards, for 
instance, press actively in some states to preserve policies of lengthy in-
carceration for small- scale drug possession offenses5 that the public no 
longer views as morally meriting severe sanction.6

Comparing opinion surveys with current law and policy, one promi-
nent po liti cal scientist recently writes that “ Under most circumstances, the 
preferences of the vast majority of Americans appear to have essentially 
no impact on which policies the government does or  doesn’t adopt.”7 
Other scholars reach more mea sured conclusions, finding that the influ-
ence of or ga nized interests on law and policy varies greatly from one issue- 
area to another.8 Still  others convincingly show how the very concept of 
industry “capture” is itself problematic and essentially contested, if not 
simply confused.9 Still, it would be misguided to minimize the likelihood 
that interest- group influence at times seriously contributes to cleaving law 
from common morality, at least in  those socie ties with few  legal limits on 
the role of private money in electoral campaigns.

The strongest correlation between Americans’ attitudes and congres-
sional votes is found on issues usually described as “symbolic” and 
“moral,” such as abortion and capital punishment.10 “Issues” of any sort, 
though, are not central to the electoral choices of most voters, according 
to recent po liti cal science.11 Data suggest that  people generally vote for 
candidates on the basis of “group identification”12 rather than the policy 
substance. This is not to deny that moral considerations sometimes greatly 
shape voting be hav ior, for  there is more to po liti cal morality than intu-
itions of justice. The emotion of intense disgust that voters may feel for 
candidates whom they vigorously oppose, for what ever reason, is no less 
a  matter of morality than the belief that their preferred candidate  will ad-
vance policies they deem morally just.13 In fact, a wide range of moral 
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emotions— love, for instance— influences electoral choices: parents con-
sistently manage to convey their party loyalties to their adult  children.14 
The child’s voting be hav ior presumably  here reflects some uncertain, elu-
sive mix of duty and affection.

Po liti cal scientists have long noted that the most effective way for or-
ga nized interests to capture the legislative pro cess is to keep their favored 
issues off the radar screen entirely, and thus to profit from the public’s 
inattention.15 An invaluable means to this end is to rhetorically charac-
terize an issue in value- neutral terms, so that sentiments of indignation at 
injustice become simply inapt, a species of category error, a mark of ele-
mentary misunderstanding, of rude unsophistication. As research with 
focus groups confirms,16 most citizens  will then likely say to themselves, 
“Let’s leave it to the experts” or “It’s too complicated for the likes of me.” 
And  those professionally engaged in the issue thereby become  free to con-
ceptualize and resolve it publicly through idioms entirely technical or 
scientific. Talk of justice—or revulsion at injustice— has no recognizable 
place.

Elite insiders sometimes unguardedly confess, and social scientists re-
port, that it is regularly a self- conscious po liti cal strategy to induce  others 
to construe a policy issue,17 potentially controversial, in ways so techni-
cally complex and notionally value- neutral as to imply that nothing of 
any moral import is at stake— nothing authorizing the public’s attention, 
still less its censure.18 The question of how and why legislative capture 
occurs thus becomes, in major part, a question about how and why cer-
tain issues—by coincidence or contrivance— manage to remain beyond the 
moral domain.  There are nonetheless effective ways to increase the pros-
pects of bringing them within that realm. “Moralization is a psycholog-
ical state that can be turned off and on like a switch,” Stephen Pinker 
confidently writes, “and when it is on, a distinctive mind- set commandeers 
our thinking.”19 For pres ent purposes, social scientific in nature, we can 
say that a moral issue (relevant to the law) is simply one to which senti-
ments of indignation at perceived injustice have successfully attached.

Par tic u lar questions enter and exit this domain by way of stratagems 
and vicissitudes  today the par tic u lar concern of “cultural sociologists.”20 
This scholarship examines the rhetorical techniques employed by  those 
striving to moralize or de- moralize a given issue, or to turn its existing 
moral valences in their  favor.  These techniques serve to press issues and 
antagonists into antithetical categories— pure versus polluted, sacred versus 
profane, elevated versus base, truth versus lies, rational versus irrational, 
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well- balanced versus mentally unhinged.21  These binary oppositions deny 
relevant complexity by portraying one’s adversaries not as merely mis-
guided, in need of greater instruction, but as irredeemably contaminated, 
tainted by evil, warranting contempt and disgust more than respectful 
engagement.22 Transposing a given issue from the technical to the moral 
domain often entails not merely a depreciation of genuine scientific com-
plexities, but a vast oversimplification of normative ones as well.

The Limits of Language

Rights to do wrong can arise simply from the limitations of language in 
fully capturing our objectives for the law.23  These limits are at times in-
herent, but also often contingent on the relative foresight and ingenuity 
of lawmakers. In crafting an enactment’s wording, it may prove impos-
sible to perfectly distinguish the morally acceptable from the unaccept-
able exercises of a given right. The express terms of a statute can thereby 
turn out to be broader than its draf ters’ purposes. It thereby authorizes a 
wider range of conduct than they intended, conduct they and  others deem 
wrongful.

The result is frequently to authorize the objectionable, for fear that a 
broader prohibition would discourage the unobjectionable. This is a pe-
riodic concern, one that skilled legislative draf ters routinely confront, and 
strive valiantly to minimize, but never wholly banish. We have largely 
learned to live with it. We  handle it chiefly  after the fact, through methods 
of interpretation designed to bring law’s verbal form into better alignment 
with its normative content, as best that may be ascertained. Yet we may 
be unable to determine law’s exact content (and scope- conditions)— what 
it actually authorizes— except through scrutinizing its form, the par tic u lar 
language that draf ters employed to articulate their intentions. That lan-
guage  will regularly lend itself to alternative readings, at times equally 
plausible, so that the true nature or scope of what they have enacted re-
mains inscrutable. Still, even in such difficult cases we have well- settled 
methods for thinking this prob lem through, and  there are standard grooves 
into which our arguments and counterarguments  will fall. Complete sur-
prises are very rare.

In fact, it is a truism of  legal thought that all  legal rules are under- 
inclusive or over- inclusive, to some extent, vis- à- vis their intended pur-
poses— and sometimes suffer both defects at once.24 This means that the 
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rights created by almost any rule could, in some situation, be exercised 
inconsistently with the aims of  those establishing it, who would (with 
 others) find such exercise morally objectionable. It is conceptually pos-
si ble that literally any  legal right could come to be utilized in unantici-
pated ways, or so greatly in excess of what legislators contemplated, that 
such “abuse” generates serious concern for policymakers and the general 
public. Yet it is only the points where this abuse actually transpires, and 
where lawmakers should fear it may occur, that concern the pres ent in-
quiry, focused as it is on so cio log i cal realities, not speculative possibilities.

 Legal phi los o phers engage the specifically linguistic issues  here, and the 
intrinsic limits of  human language as a tool for expressing our complex 
purposes pres ents a prob lem endemic to all lawmaking. This prob lem 
arises even where all  those involved in the legislative pro cess view the is-
sues in technical terms implicating no moral controversy. When the law 
employs very unclear language, legislators may appear to be deliberately 
backing away from more complete regulation in anticipation of stigma 
against exercising a given right. Alternatively, they may intend their en-
actment to be comprehensive in scope, to “govern the field.” Yet practical 
constraints—of cost in time, energy, foresight, or the requirements of po-
liti cal compromise— prevent them from agreeing on words any more pre-
cise, on language more clearly foreclosing the objectionable conduct to 
which right- holders  will  later believe themselves entitled. Greater clarity 
on the factual predicates for a rule’s  every application hence proves 
impossible.

This is again a regular feature of  legal life, to which courts respond with 
standard interpretive devices, normally satisfactory. The result of such 
legislative “failings” may be effectively to invite extralegal re sis tance to 
the exercise of rights so vaguely defined, whose  bearers interpret them 
more capaciously than other  people thereby prejudiced. Yet in their re-
sort to loose statutory verbiage, lawmakers need not have contemplated 
this salutary re sis tance (though they would be wise to do so); still less  will 
they have anticipated the forms it  will take, their par tic u lar so cio log i cal 
configuration.

This book’s preoccupations do not lie in such linguistic concerns, their 
undoubted practical import notwithstanding. The major disparities be-
tween the law and common morality do not often originate in the very 
nature of legislative drafting as a lawyerly skill, still less in the nature of 
language as such. And the disparities that do owe to uniquely linguistic 
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issues rarely assume the largest real- life import. Of pres ent interest are 
precisely  those disparities that acquire po liti cal and so cio log i cal salience. 
How and why does this come about? It is never the strictly linguistic chal-
lenges alone that turn them from semantic brain- teasers— most famously, 
the meaning of “No Vehicles in the Park”25— into raging, real- world con-
troversies over which much blood or money  will flow.

Distrust of Authority

We frequently do not trust public officials with the power necessary to 
enforce common morality, even on issues where most  people concur about 
what morality requires. Though they are notionally our “agents,” and we 
their “principals,” officials may do our bidding only through exacting large 
unanticipated costs. We suspect they  will exceed their lawful authority; or 
they  will act lawfully but in ways we regard abusive nonetheless. We fear 
that in turning laudable moral princi ples into  legal rules, we  will unwit-
tingly invite the state and its agents to violate other princi ples about which 
we care equally. Americans in par tic u lar, compared to Western Eu ro pe ans, 
harbor  great doubts about the good faith of  those who must at once ad-
minister justice upon  others and behave justly themselves.26

 Because this prob lem  will be familiar to many in a domestic  legal con-
text, let me illustrate it with an example drawn from international law. 
Consider the issue of armed “humanitarian intervention” to protect  human 
lives threatened by ongoing mass atrocity. During such events, many 
throughout the world allow in princi ple that common morality warrants 
and perhaps even requires military intervention against the perpetrators. 
Many equally believe, however, that power- hungry statesmen are likely 
to exploit such occasions to extend their sphere of influence, turning cos-
mopolitan sympathies for suffering victims into con ve nient rationaliza-
tions for imperial adventurism. Universalist princi ple  will be insincerely 
invoked in ser vice of nationalist machtpolitik.

 There has nonetheless arisen over the last fifteen years a novel moral 
and po liti cal doctrine urging members of the international community to 
accept a shared “responsibility to protect” regarding all victims of ongoing, 
large- scale atrocities.27 International law does not authorize inter- state 
force, however, except in self- defense or with express approval of the 
UN Security Council,28 which has been very rare. The result is a moral 
duty to protect— widely acknowledged as such in international discourse, 
including a UN General Assembly Resolution29 and U.S. presidential 
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proclamation30— without any accompanying  legal right to honor it. In 
short, it appears that the world widely acknowledges that common mo-
rality sometimes allows, even demands, actions that the law forbids and— 
most believe— should continue to forbid.

In the domestic context, when the public opposes a stronger state role 
in barring morally objectionable be hav ior, the animating concern is usu-
ally that officials  will illegitimately intrude upon our personal liberty and 
familial privacy. They  will sometimes do this in sincere belief that the 
public interest so requires, but sometimes also simply for power or profit. 
In the most pernicious cases, they may abuse their trust by at once em-
ploying the prejudicial personal information they acquire about fellow 
citizens (the FBI  under J. Edgar Hoover, for example)31 as well as their 
mono poly on legitimate vio lence (the Los Angeles Police  under Chief Daryl 
Gates, for instance).32

The standard academic analy sis usually stops  here, with vague invo-
cations of our deep distrust of looming Leviathan, an overly power ful 
state. Yet we nonetheless proceed to make more refined judgments when 
we decide, as we inevitably must, which features of common morality to 
enshrine into which  legal prohibitions and which government agencies to 
entrust with their enforcement. Within any society, the mea sure of citizen 
trust in certain institutions  will be greater than in  others. Americans trust 
the National Park Ser vice and U.S. Postal Ser vice much more than they 
do the Internal Revenue Ser vice or the Department of Veterans Affairs.33 
The less confidence we have in a given state agency, the more we are in-
clined to tolerate the morally objectionable be hav ior other wise naturally 
within its jurisdiction to prohibit and police.

One reason certain agencies enjoy lesser public trust than  others is that 
they regulate in issue- areas peculiarly susceptible to abuse. Drug enforce-
ment, in par tic u lar, is notoriously prone to corruption. Leaders in coun-
tries where the rule of law is not well established therefore often choose 
to tread  gently when criminalizing drugs. Their doubts stem not neces-
sarily from any principled opposition to “legislating private morality,” 
but from recognition that the integrity of law enforcement agencies, in-
cluding military and police, cannot credibly be assumed. Better- governed 
socie ties— with well- compensated public servants, less susceptible to 
bribery— can afford to take greater risks in this regard.  These consider-
ations sometimes powerfully influence how much the law  will neatly 
follow common morality, or instead leave un regu la ted a  great deal of con-
duct to which large numbers of  people morally object.
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public Ignorance

Most  people simply  don’t know much, if anything, about certain lawful 
practices, sometimes far- reaching, that they would regard as ethically 
unacceptable. The obstacle  here is not that issues become construed as en-
tirely technical, and hence beyond our ken, but that we are entirely igno-
rant, or only faintly aware, that the questionable activity even exists, or 
occurs with some frequency. In such terms we may fairly describe, for 
example, the  legal rules allowing corporate boards of directors to set 
compensation for the chief executive officers (CEOs) who appoint their 
members.  These rules authorize board members to award very generous 
remuneration packages to CEOs and to themselves even as the com pany 
itself teeters on bankruptcy.34 Only in the last several years has  there arisen 
any significant public awareness of this practice or the  legal rights on 
which its possibility depends. And only very recently is  there much recog-
nition that  these rights are not conjoined to any  legal duties of a sort that 
many laypeople would imagine must exist.

In par tic u lar,  there remains  little empirical correlation between how 
well a com pany performs eco nom ically and the size of its CEO’s annual 
increase in compensation.35 No law requires that individual salary be lim-
ited by mea sur able institutional achievement. This has been the case for 
de cades. It continues  today, notwithstanding the “shareholder value” 
movement and the leveraged buyouts of underperforming companies 
it  sparked, developments aimed at better aligning incentives between 
manager- agents and shareholder- principals.36 The business practices en-
suing from the right to set compensation in de pen dently of com pany per-
for mance came into being and persist for reasons having nothing to do 
with legislative anticipation that shareholders would obstruct its abusive 
exercise. Lawmakers might very well nonetheless have assumed that re-
sponsible officers and directors themselves simply  wouldn’t seriously 
dream of employing this right with so  little self- restraint.

In the years shortly following the 2008 financial crisis and ensuing re-
cession, at least, a certain moral fervor— powerfully evident as late as the 
2016 presidential primary campaigns37— accompanied the public’s 
growing awareness of such issues. Even so, the po liti cal obstacles to 
drafting legislation designed to satisfactorily address them,38 notwith-
standing the enactment of Dodd- Frank,39 prevented  great pro gress (most 
observers concur) in addressing “moral hazard,” in closing this par tic u lar 
crevasse between common morality and the law. In fact, the po liti cal 
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power of affected elites, where attributable to public ignorance, clearly 
comes to the fore in several of my illustrations of rights to do wrong. It 
varies widely in its causal significance, though, in accounting for par tic-
u lar disparities between law and common morality. Nor should one 
discount the possibility that it is sometimes  those most invested in and 
concerned about a given issue who best understand the true stakes of 
policy choice concerning it, even the specifically moral stakes.

Harms of prohibition

A further  factor militating against outlawing conduct at odds with 
common morality is that it frequently proves preferable to legalize an ob-
jectionable activity precisely in order to regulate it. In this fashion its 
most pernicious manifestations and societal ramifications might be most 
effectively discouraged. To proscribe it altogether simply drives it “under-
ground.” In certain black markets, effective demand is virtually a force of 
nature and, like  water, inexorably finds its own level. This is especially so 
when many consumers perceive the good as a necessity, for which demand 
 will therefore be relatively inelastic.

Goods and ser vices viewed as luxuries in the mind of a majority, more-
over, often become necessities to a minority, sometimes a substantial one. 
Prohibition de jure then raises prices more than it decreases de facto 
consumption. Prices ascend on account of the greater risks involved in pro-
ducing an illegal product. Proscription proves especially misguided where 
most  people find the now- verboten activity too pleas ur able to abandon, 
such as the generous consumption of alcohol. When formally banished, it 
simply burrows into certain socioeconomic crevices, now governed only by 
stigma, of which  there may be  little. The result  will often be to cause still 
greater harm than when it remained in public sight, subject to surveil-
lance,40 at least.

 These are broad generalities, however.  Whether proscription in fact 
 causes greater harm once forced into the dark is always an open ques-
tion at the outset, empirical in nature, often susceptible to answer only 
through  legal experimentation. Stated merely as an abstract proposition, 
the prospect of such harm is ever- present and hovers vaguely over much 
of policy discussion. More an adage than an argument, so broad an ob-
servation does not tell us where the hy po thet i cal dangers  will signifi-
cantly materialize. We may pride ourselves in our awareness that  every 
policy intervention yields unintended consequences. This world- weary 
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realization cannot, however, much guide the law in any given issue- area. 
Myriad other considerations, more so cio log i cal than strictly economic in 
nature, invariably intercede, complicating the assessment of alternative 
policy options.

A few illustrations of the general prob lem  will immediately come to 
the reader’s mind: fatal back- alley abortions that maim or kill  women, 
bathtub gin that blinds its drinkers, unmonitored prostitution that spreads 
AIDS and venereal disease. Less familiar examples deserve brief mention 
too. In poor countries with weak  legal institutions, the decision to crimi-
nalize child  labor often simply leads to surreptitious employment in 
black markets, frequently sex work, rather than in “above- ground” in-
dustries, where law- abiding employers treat their young charges better, 
studies suggest.41 And if the law  were to prohibit credit card companies 
from charging “usurious” interest rates for  those with poor credit histo-
ries,42 the underprivileged would instead inexorably turn to payday 
lenders, whose rates are far higher and who sometimes employ coercive 
methods of collection.

Also, for a given object or activity,  there often exist both beneficent 
and reprehensible purposes. Legalization in such circumstances often 
facilitates effective suppression of wrongful, harmful uses. Thus, the 
Nuclear Non- Proliferation Treaty permits international transactions in 
fissionable material  because  there are some perfectly legitimate uses for 
it. “Above ground” markets, such as  those in certain nuclear energy tech-
nologies, also facilitate the task of international officials in identifying un-
authorized diversions of regulated materials to wrongful ends.

A closely related variable is the degree to which potential wrongdoers 
are able to operate  under the radar, keeping the most objectionable of their 
activities invisible to official overseers and other concerned observers. 
When the law starts to seriously scrutinize a given industry for potentially 
wrongful activity,  these informational asymmetries enable firms to take 
their wrongful activities underground without  great disruption to lawful 
operations. More generally, the easier it is for reproachable conduct to 
avoid detection, the less effective its  legal prohibition  will be, other  things 
equal. Such considerations enable us to anticipate regulatory failure in cer-
tain recurrent types of situation. And when we do not expect to succeed, 
we become concerned that the law—in pursuing a fool’s errand— will at 
once waste its scarce resources and needlessly humiliate itself; it  will de-
preciate the currency of public trust and legitimacy on which its efficacy 
depends across all other issue- areas. As Aquinas observed long ago, when 
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prohibition proves in effec tive, its con spic u ous defeat is likely to engender 
an undercurrent of public disdain for the  legal system itself, inciting at 
least a diffuse inclination to disobey it.43

Even  those who endorse and obey the prohibition at immediate issue 
 will— once it’s widely ignored by  others— begin wondering why they 
themselves should follow other such prohibitions,  those that they oppose, 
when it becomes pos si ble to evade detection in flouting them. Savvy reg-
ulators are not inattentive to this danger, in contemplation of which they 
sometimes produce a set of  legal rules more lenient  toward the disfavored 
activity than indulged by prevailing moral sensibilities, thereby creating a 
right to do wrong. In addition to prudently regulating the production and 
use of disfavored products, it  will sometimes also make good sense to 
adopt educational programs and advertising campaigns discouraging de-
mand, rather than turning suppliers into scofflaws.

Black markets are always, to some extent, a “perverse” and predictable 
effect of any prohibition. They vary greatly in the degree of their perversity, 
however. We worry less about creating such a market in marijuana or sex 
work than in fissionable nuclear materials. Where we consider the miscon-
duct entirely unacceptable, we  will—in banning it— knowingly embrace 
the risks of failing at its effective elimination. The international commu-
nity thus chooses to criminalize the recruitment of child soldiers, for in-
stance. It is nonetheless well understood that, in much of sub- Saharan 
Africa, most efforts to halt the practice  will fail— and that international 
criminal law itself may suffer some discredit in the failing, what ever 
points it may arguably earn for trying.

Ensuring proper Motives

It is no less impor tant at times that we perform a given act for the right 
reason than that we perform it at all. And in assessing his conduct, we 
sometimes care about the virtuousness of the individual actor no less than 
the consistency of his observable, exterior be hav ior with general princi-
ples of morality. We regularly regard his act as virtuous only when under-
taken “as an end in itself,” as ordinary language has it, not to further an-
other aim, even that of cultivating a reputation for virtuousness. The law 
can mandate our outward conformity to the demands of common morality. 
But for conduct to be truly moral, on some accounts, we must freely choose 
to do what morality demands of us.44 In order for our rightful conduct to 
be freely chosen, we must have the right to choose other wise; we must 
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therefore sometimes have a right to do wrong. From this viewpoint, the 
law should not foreclose that possibility if its draf ters wish to help citi-
zens become truly moral.

This has always been the rationale invoked by certain Christian (non- 
Catholic) denominations and sects for refusing to baptize  children, au-
thorizing this sacrament instead for adults alone. The enduring Amish 
practice of rumspringa, sometimes explic itly acknowledged in  these 
groups’ rules of “ordnung,” offers perhaps the most immoderate expres-
sion of this stance. Adolescents of age 16,  until then rigorously secluded 
from the outside world, are encouraged to explore and indulge its temp-
tations, which— with wild abandon— they often do.  These indulgences 
usually extend to tele vi sion and movies, driving automobiles, video games 
and cell phones, social media, junk food, dancing, smoking, swearing, rock 
and rap  music, and premarital sex.45 Amish adolescents must then will-
fully and entirely renounce all  these activities if they choose, a year or two 
thereafter, to rejoin their religious community as full- fledged members, 
facing excommunication and lifelong ostracism if they  later change their 
minds.

Concerns with ensuring that moral standards are freely chosen, not 
legally mandated, first arose in connection with the worship of “false 
gods.” This preoccupation might initially seem peculiar to the ancient 
Greek and non- Western worlds and, since then, to Christian thinkers. One 
need not look far- afield to find them  today at play in entirely secular 
situations. Thus,  there now exist global mores, reasonably well settled, 
that a sovereign state recently responsible for a mass atrocity, particu-
larly genocide, has a moral duty to apologize for its misconduct.46 Some 
have sought to turn  these mores into a  legal duty. The Inter- American 
Court of  Human Rights, in par tic u lar, now regularly  orders states that 
have been found liable for large- scale, violent violations of their citizens’ 
basic  human rights to issue formal apologies to the victims and their 
families.47

 Others plausibly reply that the very notion of a legally mandated 
apology is a category  mistake. An apology is genuine, only worthy of the 
name, in fact, if truly voluntary and sincere. It is impossible to convinc-
ingly establish  either property if the apology is court- ordered. This remains 
the case even if, in its wording, the apology is forthright, not equivocal or 
incomplete. International law should therefore preserve the possibility that 
states, by declining to apologize, may exercise this right to do wrong. A 
state may most credibly demonstrate its apol o getic bona fides if its leaders 
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retain a right not to do so. In any event, we should not deprecate the im-
portance of “mere ritual” in public life, including that of public apolo-
gies.48 For rituals steeped in shared symbolism have historically played a 
significant role in fostering social solidarity around common moral ideals, 
old or new. In the immediate aftermath of mass atrocity and the severe 
social conflicts engendering it, such solidarity is widely sought, hard- won, 
and often precarious.

Advocates of a  legal duty to apologize retort that, as applied to nation- 
states, the key concepts in play  here— voluntariness, sincerity, remorse, 
worthy intention— represent the true category error and are hence irrele-
vant. To insist upon firm evidence of their presence makes  little sense, for 
they pertain only to natu ral persons, not to such ‘fictional’  legal construc-
tions as “the sovereign state.” On this view, what  matters more than mo-
tives and inner repentance for prior wrongs is the message that current 
leaders now choose to send, through their sober act of atonement, about 
the state’s commitment to a  future very dif fer ent from its past. Still, a signal 
designed to communicate peaceful intentions evinces greater clarity, less 
“noise,” if leaders have no obligation to issue it.

Of course, this is not exactly what Aquinas had in mind in arguing 
that positive law should indulge some mea sure of “depravity” in order to 
foster reflective choice and authenticity of adherence to “the moral law.” 
Sometimes the best way for the state to mold our souls is to leave us alone 
to mold them ourselves or, more precisely, to submit consentingly to the 
more delicate, kinder intercession of  those we love, admire, and re spect. 
In any event, con temporary liberal socie ties, on most accounts, stand op-
posed in princi ple to deep “soulcraft” by the state, to the very idea of 
“making  people moral” by manipulating their inner motivations. We are 
wary of any role for government in character formation, beyond the par-
tic u lar, delimited species of virtue necessary for liberal citizenship,49 for 
responsible participation in a demo cratic polity.

Modern law can therefore derive no moral guidance from historical 
theories holding that the state’s central telos is precisely to cultivate our 
heartfelt dispositions to live in accordance with natu ral law. We tell our-
selves, at least, that it is enough for  people to obey the positive law and 
thereby honor the shared morality it embodies. This is central to the po-
liti cal philosophy of liberalism (on most accounts), with its emphasis on 
the personal autonomy and  legal rights that enable us to develop and act 
upon our individual conception of the good.50 Con temporary liberals re-
gard the rest of personal morality— whatever it may be, however genuine 
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its claims—as no longer within law’s proper ambit. The upshot is that, 
from the standpoint of that larger moral domain, we acquire a consider-
able range of rights to do wrong, some of  these serious indeed.

Motives Are Inscrutable

In judging  others’ conduct, our civilization ascribes an importance to 
“mind reading,” to discerning another’s precise  mental state, a task that 
is altogether absent among certain non- Western  peoples, who deem it im-
material or impossible.51 Even for us,  others’ motives differ not only in 
their moral defensibility, but in the ease with which we are confident that 
we can discern them. A person’s intention to engage in par tic u lar conduct 
is usually easier to establish than the motivations inspiring him to do so. 
His intention—to hire or fire a given employee, for instance— can often 
be “read off the face” of his observable conduct.52 Not so his motives (or 
purposes, wording that some  here prefer) for forming this intention, 
though  these too entail states of consciousness. He may choose not to 
share with  others his motivations— the reasons that recommend his 
action to him— especially if it is precisely  these that render his conduct 
unlawful or other wise objectionable.

Consider an example. In filing a  legal document with the court, Party 
A registers his intention to obtain a divorce. His motive for developing 
this intention, more likely than not,  will be that he believes the marital 
relationship has irremediably broken down, that he and his spouse have 
developed “irreconcilable differences.”  Until two generations ago, how-
ever, U.S. law did not acknowledge this as an acceptable ground for seeking 
divorce. It was therefore necessary for him to allege that his spouse had 
engaged in infidelity or abuse, which placed her legally “at fault” for the 
marriage’s failure. The result was that millions of Americans found it nec-
essary to perjure themselves if they wished to end an unhappy marriage. 
Their  lawyers found themselves lured into suborning  these criminal acts, 
and judges into turning a blind eye. The entire prob lem arose only  because 
the law saw fit to inquire into the petitioner’s motivations. The  legal pro-
fession came to conclude that this pervasive practice of perjury was  doing 
serious damage to public re spect for the law as a  whole.53 It was easy to 
develop disdain for a system demanding such a dishonest charade from 
all before it. It was this conclusion, no less than humanitarian sympathies 
for the parties, that drove legislators to retreat from insisting upon any 
 legal inquiry into motive.
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That painful recent episode illustrates a larger class of prob lems, arising 
across many areas of law, whenever a defendant’s conduct would be mor-
ally acceptable if motivated by one reason, yet wrongful if by another. If 
it was the second, unacceptable rationale prompting his intention to en-
gage in the questionable conduct, he has  every incentive to conceal this 
fact. And on the witness stand in his defense, he may be convincing in 
 doing so. When we cannot ascertain his motive, and when motive is cru-
cial to our appraisal of his observable be hav ior, the law sometimes de-
murs, tempers its ambition. The result is effectively to allow certain forms 
of conduct, universally deemed reprehensible, to remain lawful— again, a 
right to do wrong.

This paring back of law’s ambitions may seem indefensible, and it may 
well be so in certain circumstances, as when fundamental constitutional 
princi ples are at stake.54 Yet we take this step where the alternative proves 
no better, perhaps far worse. That alternative is to proceed in the face of 
 these evidentiary obstacles, continuing to outlaw conduct whenever in-
spired by illicit motive. It then proves nearly impossible, however, to estab-
lish the culpable  mental state (or, at times, orga nizational policy) required 
for liability. The law then risks humiliating not only  those before it in a 
given dispute, but the courts themselves, on whose continued public au-
thority much depends.

The prob lem becomes still more complex where law must acknowl-
edge that motives may be mixed, and hence prohibits certain conduct only 
if the objectionable ele ment in a given mix “predominates.”55 It is still 
more difficult, however, to determine the relative causal weight among 
mixed motives than to identify, among the facts in evidence, the presence 
of a prohibited one.

What Does Common Morality  Really Require of Whom?

 Legal rules do not track common morality very closely at the many points 
where it proves impossible to sufficiently specify its requirements, to say 
exactly what it is that morality demands of anyone in par tic u lar, in the 
relevant circumstances. To count as law at all, on some accounts, and cer-
tainly to be consistent with the “rule of law,” a governmental norm must 
attain a certain threshold level of clarity.56 Yet even our deepest moral 
commitments sometimes do not attain this requisite mea sure of precision 
and hence do not well translate from abstract princi ple into workable 
rules. The limits of moral theory as a guide to lawmaking are again  here 
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evident. Kant famously acknowledged as much in describing the moral 
rights and duties inhospitable to juridical codification as ‘imperfect,’ con-
trasting  these with  those amenable to embodiment in and realization 
through positive law.57

Consider a con temporary illustration, mentioned before in another 
context: the international “responsibility to protect” victims of ongoing 
mass atrocity.58 It is clear who is to benefit from this moral duty, and in 
what re spect: par tic u lar  human beings,  those currently subject to violent 
attack, must be saved from genocide, crimes against humanity, and war 
crimes. Yet it is unclear what this responsibility requires of the rest of us. 
In seeking to honor our responsibilities at times of such moral moment, 
who must do what, exactly? A convincing answer is hard to identify. 
Even insofar as we can state an answer in general terms, it is by no means 
clear how we might draft the law, with enough precision, to give it ade-
quate expression.

Moral rights and duties can remain imperfect in other ways. It may 
be clear who possesses a par tic u lar moral duty and what it demands of 
him. Yet it may remain uncertain who, if anyone, has a corresponding 
right to assert a claim upon him.59 Consider, in that regard, the question 
of who should recover the invaluable antiquities now held by Western 
museums. Many of  these  were looted from po liti cal entities now long 
extinct, whose once- thriving populations no longer exist or exist only 
residually in diaspora. It is entirely uncertain who, if anyone, would be 
morally entitled to claim repatriation of such artifacts—to the extent 
that repatriation (the term invariably employed in  these disputes) gener-
ally turns out to be a misnomer. In sum, when determining what we 
should actually do through the law in  these situations, nothing follows 
directly from the conclusion that museums have a moral duty to redress 
 these wrongs. Even as we sincerely acknowledge morality’s new claims, 
in general terms, we find that this offers  little guidance in determining 
what anyone should then actually do or receive from whom. The result 
is species of right to do wrong.

Kant’s distinction between moral rights and duties that are ‘perfect’ or 
potentially perfectible and  those that must remain imperfect finds helpful 
application in Amartya Sen’s recent efforts to construct a satisfactory phil-
osophical basis for international  human rights.60 Sen is anxious to refute 
 those who believe  these rights are not merely vague at the margins but 
entirely meaningless, due to the profound ambiguities and “essentially 
contested” character of key terms. In other words, such documents, even 
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where officially binding, do not actually “perfect” into law most of the 
moral entitlements and obligations we have in mind when we speak con-
fidently in terms of “ human rights” and “ human rights law.” We can often 
agree that a par tic u lar  human right exists, Sen insists, and that it imposes 
certain general responsibilities, without concurring in how we should con-
cretize it into administrable  legal rules, applicable at this time and place, 
enforceable in a par tic u lar way. We may acknowledge disagreement on 
such  legal “details,” as he puts it, even as we concur on under lying moral 
essentials, each of us seeking to advance  these as best we may,  under our 
differing circumstances.

Sen  here invokes Kant’s distinction not to deprecate imperfect duties, 
but precisely to accentuate their importance.61 They require us to ask what 
we may realistically do to ensure that  others’ essential moral rights are 
not transgressed. We must then proceed with some effort to that end, the 
details of which the law need not fully address. We may even have a re-
sponsibility to or ga nize ourselves to seek the reform of large- scale inter-
national institutions so that it becomes pos si ble to perfect a larger subset 
of our moral rights and claims upon one another. Yet Sen contends that 
this possibility does not exhaust the meaning, nor define the essential place, 
of  human rights within our lives.

Some have misread Sen to imply that social and economic rights, as 
opposed to civil and po liti cal ones, are  those that must remain unper-
fected.62 He makes clear, however, that  there is no connection— logical or 
empirical, inherent or contingent— between  whether a moral right is le-
gally perfectible and  whether we characterize it as civil / po liti cal versus 
social / economic / cultural.63 Scheppele’s misreading, in par tic u lar, suggests 
that Sen believes we should not legally codify  human rights that cannot 
yet be enforced effectively through litigation— that such “aspirational” en-
titlements are not yet ready to enter law’s domain.

This is not Sen’s position. He instead believes that the concept of 
 human rights has  great value in our public discourse, national and inter-
national, entirely apart from its further value in providing arguments 
for par tic u lar  legal enactments. We should not even regard moral 
princi ples, including  those  today widely described in terms of  human 
rights, as “potential  legal rights in waiting,” as he puts it. Sen would 
grant that decisions about  whether to seek greater  legal perfection of a 
given moral right or duty pres ent questions not of moral philosophy, 
but of public policy, po liti cal strategy, and  legal craftsmanship. He is 
simply uninterested in the questions, integral to the pres ent inquiry, of 
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when and why moral rights and duties come to be recognized as such or 
when they should find full expression within  legal doctrine. His interest, 
rather, is precisely in preserving a vital field of operation for their non-
juridical influence.

In fact, even where some of our  human rights seem susceptible to ju-
ridical “perfection,” they might nonetheless do more good, he implies, if 
preserved in their status as moral ideals and strengthened in their efficacy 
as “social norms,” a term he regularly employs in this connection. We 
should not await the juridification of fundamental moral rights, in other 
words, before holding ourselves bound, individually and collectively, 
to guide our lives in their light.64 Still, insofar as “imperfection” remains 
inevitable at given time, on a certain issue, the result  will be a breach 
between common morality and the law.

A Moral Right to Do Moral Wrong?

Several liberal theorists suggest that  people have a moral right to engage 
in forms of immoral conduct.65 The law should generally acknowledge 
 these moral rights, to protect the choices we make in exercising them, to 
afford a certain dignity to the very act (in such situations) of choosing.66 
 These moral rights are emphatically not confined to a “private” realm of 
intimate relationships or care of the self. Thus, one of Jeremy Waldron’s 
examples suggests that it is morally wrong to contribute money to the elec-
toral campaign of a racist politician, but that one nonetheless has a moral 
right to do so, which the law should acknowledge.

This is decidedly not a prudential argument about how it could prove 
ill- considered or impracticable to draft, enact, and enforce a suitable  legal 
prohibition to this effect. Nor is Waldron offering a causal account of why 
the law has often seen fit to enshrine such rights to do wrong. One fur-
ther doubts  whether any intention to that effect could possibly much ex-
plain why our  legal system regularly allows conduct greatly at odds with 
common morality; for even to speak of a moral right to do moral wrong 
has a quite odd ring in ordinary language and would strike the layperson 
as thoroughly counterintuitive. Still less could such an intention explain 
the law’s par tic u lar doctrinal contours in this regard. Waldron rightly ob-
serves that we nonetheless routinely, if implicitly, rely on the notion of a 
moral right to do moral wrong when we engage in the common practice 
of “moral and social criticism of someone for the way they exercise their 
rights.”67
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Moral Debauchery as a po liti cal Salve

A final explanation offered for disparities between law and common mo-
rality is that the law has sometimes allowed to poor  people a range of 
indulgences that elites,  those who devise and enforce such law, regard as 
immoral.  These activities, at times beyond the merely lewd or bawdy,68 
permitted the poor to “let off steam” and thereby served as a “safety- 
valve,” releasing accumulated pressures that could easily assume overtly 
po liti cal form. The most renowned and esteemed exponent of this posi-
tion was its first: Frederick Douglass, who denounced the slaveholder class 
for manipulating public holidays, during which alcohol was sometimes 
lavishly distributed with a view to “keeping down the spirit of insurrec-
tion.” Other wise, he insisted, “the rigors of bondage would have become 
too severe for endurance, and the slave would have been forced to a dan-
gerous desperation”69— conducive to open revolt. Throughout history, as 
in dystopian film and fiction, brief release from normal restrictions on “im-
moral” conduct has taken other, related forms as well. At such moments, 
the law itself authorizes release from everyday inhibitions,  whether for-
mally or informally, “on the books” or “in action.” In the latter case, the 
police are simply instructed to turn a blind eye to most misdemeanors.

The Carnival of medieval and Re nais sance Eu rope, in par tic u lar, gave 
open expression to the inversion of social hierarchies, with the powerless— 
their  faces prudently masked— symbolically assuming the role of elites.70 
The power ful themselves  were in turn depicted in grotesque caricature, 
engaged in disgraceful acts, making them target to ridicule and disdain, 
even mock vio lence. Men dressed as  women,  women as men. Reversing a 
meaner real ity, wives (albeit in costume) semi- playfully “beat” their hus-
bands, whose identity remained concealed as well. In Carnival’s classic 
incarnation, the ruling class and ruling gender  were symbolically defenes-
trated. All the better, scholars argued, to ease their prompt return to 
pomp and power on the morning of the very next workday, with the def-
erence of their underlings solidly reinstated.71

In the early modern period, minor criminal assaults occurring during 
traditional En glish festivals received formal exemption from prosecu-
tion.72 In more recent times,  legal authorities have enacted, for  these few 
days per year, explicit exceptions to city ordinances barring public nui-
sance, loitering, vagabondage, and other petty offenses.73 The mere casting 
of plastic “throws” by Mardi Gras crews, for instance, whose members 
include New Orleans’s most prominent personages, would amount to 
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multiple littering infractions, each legally ‘aggravated’ by the preceding. 
Levying such sanctions would prove highly embarrassing, of course— 
hence the need for  these statutory exemptions.

A New Orleans ordinance  today also rehabilitates the moribund “as-
sumption of risk” doctrine to relieve crew members from tort liability for 
throwing objects that unwittingly cause bodily harm.74 The public 
authorities— there as elsewhere75— actively or ga nize and commercially 
promote  these festivities, implicating the state in encouraging widespread 
breach of social mores. Thus, with the law’s wink and nod,76 even its pro-
active facilitation, conduct once viewed by Catholic theology as unadul-
terated vice now officially receives  free rein, in that very Catholic city, to 
romp and frolic.

To what end? The safety- valve hypothesis is tantalizing and certainly 
appealing to anyone with a taste for conspiracy theories and Marxist vari-
ants of functionalist sociology;  these are arguments that certain practices 
and institutions come into being  because they function to preserve a 
repressive social order. The defects of such theories, once im mensely 
popu lar, are  today widely acknowledged. And no one has introduced se-
rious evidence from any place or period— despite the considerable sleuthing 
of innumerable scholars— that, in authorizing a  couple days of drunken 
debauchery, anyone of po liti cal significance ever actually thought in  these 
terms. Still less did such savvy, far- sighted elites go about organ izing  others 
of their ilk in devising  legal dispensations to that effect.  There is also far 
greater evidence, from many more places and periods, that social elites in 
highly hierarchical socie ties have generally preferred the repression of non- 
elite sensuality to its cele bration, fearing that— once loosed—it would in-
deed issue into genuine po liti cal unrest, even revolution. Slave masters of 
the American South, for instance, clearly felt “the greater lapse in mastery” 
to lie in excessive “laxity,” in allowing “too much freedom”77 to their 
 human possessions, not in their excessive repression.

This is not to deny the possibility that legally endorsed, ritualistic re-
lease from social mores may sometimes help preserve the social order, even 
if no one has ever adduced any real evidence of this.78  After all, none 
among  those foppish aristocrats or complacent Church elders, upon en-
tering his parish on Lent, seems to have been caught gloating over having 
just pulled one over on the unsuspecting plebs.79 And none of the latter 
seems to have left a rec ord of suddenly renouncing his resentiment, 
concluding— upon recovering from the de cadent indecencies of Fat 
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Tuesday— that all  those nasty, dastardly autocrats  really  weren’t such bad 
sorts  after all.

In any event, other learned academicians retort that, what ever the elites 
may have wished, the legalization of carnivalesque sensuality was, on 
closer inspection, not  really so po liti cally cathartic  after all. It showed no 
evidence of attenuating serious tensions—if indeed any could be empiri-
cally discerned— beneath the tranquil surface of daily, manor- house interac-
tions between residents upstairs and down. This is not to imply that Car-
nival was all “just innocent fun,” of course. For the turbulent passions that 
Carnival undoubtedly uncorked  were not only carnal but moral as well— 
passions for justice. How  else to decode  those flamboyant rituals of socio- 
symbolic topsy- turvy, hierarchical higgledy- piggledy? The events ensuing in 
the  later stages of  these occasions, moreover, often slipped the bounds of 
law’s brief benevolence, suggesting a more serious challenge to prevailing 
mores and social structures.80 Properly understood, the socialist scholars 
intoned, Carnival— and other such lawfully routinized forms of moral 
transgression— must be understood as a repressed, subterranean expres-
sion of revolutionary yearnings among les misérables.

It was never clear from this account, though, why the impulse— 
perfectly intelligible—to periodically escape life’s quotidian constraints, 
the dreary decorum of our constricting societal roles, should be confined 
to “the dangerous classes.” Why  wouldn’t the rest of us equally appre-
ciate the annual opportunity for an idyllic respite from tiresome courte-
sies, sundry social inhibitions, and pedestrian decencies  toward  those we 
may disdain? Why should only the proletarian rabble have the right to be 
so rude, behave so outlandishly, have so much fun? And indeed, it turns 
out that in many places and periods—at least before the Reformation— all 
socioeconomic groups did routinely partake of Carnival’s delights,81 as 
 today’s New Orleans Mardi Gras continues to illustrate.82 This would also 
suggest that  those rigidly repressed elites, often accused of squelching their 
own unruly passions no less than  those of the masses,  weren’t  really so 
‘puritanical’  after all.

So then, was Carnival— and the law authorizing its pleas ur able 
peccadillos— truly a safety- valve, staving off social rebellion, perhaps even 
consciously advancing that ideological endgame? Or did it represent only 
the brief sublimation and veiled expression of an incipient sedition that 
would ultimately, irrepressibly, take more manifestly po liti cal shape? Such 
 were the bizarre terms of serious debate for at least a generation, starting 
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(as one might expect) in the late 1960s.83 It is hard to know where to begin 
in untangling the twisted knot of conceptual conflations,84 empirical eva-
sions, murky methodology, and theoretical sloppiness to which both sides 
in that now- dated— but alas not defunct— debate sadly succumbed.85

Leave that for another day. For pres ent purposes it is enough to ob-
serve that many reputable observers in several scholarly disciplines for 
thirty years found quite credible the suggestion that law sometimes au-
thorizes the breach of social mores with a view to venting our pent-up 
frustrations with the iniquities, other wise unbearable, of a miserable lot 
in life. That notion  today still lingers as an intellectual cobweb, at least, 
in the mustier corners of social thought.86 At its most plausible, it per-
tains only to depravities far more modest than the serious wrongs I  here 
chiefly discuss. Yet the very gravity of the perceived wrongdoing I pro-
ceed to examine ensures that,  were it to go wholly unchecked, it would 
throw into disarray some central lineaments of moral order; it could 
thereby overpower common practices of rights- restraint that equilibrate 
many of  today’s social conflicts and controversies. And all that without 
any nefarious, cabalistic machinations from  those peering down on us 
from power’s commanding heights.

 There is reason to suspect that fear of revolution may have done more 
to raise moral standards among the elite than to bring about their  legal 
lowering among the downtrodden. One historian observes that, during 
and shortly following the French Revolution in par tic u lar, influential 
En glish publicists urged a “con spic u ous piety . . .  at least the appearance 
of virtue”87 among ruling elites.  These publicists believed that the upper 
 orders of British society inevitably set the moral tenor for the country at 
large, offering exemplars “whence the vulgar draw their habits.” Satirical 
broadsides, widely circulated,  were then “lifting the lid on the seamy world 
of upper- class sexual depravity,” lampooning flagrant, notorious incidents 
of adultery, gambling, alcoholism, out of wedlock births, and divorce 
among the aristocracy. The view was then generally shared among the 
landed classes that the stability of public order rested upon popu lar be-
lief in their own ethical integrity, in their evident adherence to moral stan-
dards governing  matters most  people  today would view as private. Hence 
the perceived “urgency of self- reform,” as revolutionary fervor convulsed 
the Continent, as the conduct and moral character of the hereditary rich 
came  under unpre ce dented public scrutiny. This urgency would soon find 
 legal expression in such proposed legislation as the Adultery Prevention 
Bill of 1800.88



D I v E R G E N C E S  O f  L AW  A N D  M O R A L S

175

Such are the chief sources and significance of incongruities between 
the law and common morality, illustrated with some examples of their 
location across the  legal landscape.  These sources are far more numerous 
than  those to which we now turn in Chapter 7— those that tend to bring 
law and morality into accord, though  there is  here no necessary “strength 
in numbers.” Still, the forces militating in  favor of convergence are in many 
 legal areas considerably weaker than  those against it. This helps to ex-
plain, and to locate within social space, the vast reach of rights to engage 
in conduct widely regarded as seriously wrongful.
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Having examined the forces driving law and common morality apart, 
let us now consider where and why the two sometimes come into 

greatest harmony.
The incidence of overlap turns out to be less frequent than suggested 

by the classical so cio log i cal view of Durkheim, Pound, Holmes, and early 
socio- legal scholars, whose theories (rehearsed in Chapter 5) lead us to 
expect the terrain of  these respective normative  orders to be virtually co-
terminous. The overlap is nonetheless much greater than one would 
expect from a straightforward application of public choice theory— that 
is, from the most influential ‘sophisticated’ account of con temporary 
lawmaking. This theory, we saw, derides as naive the expectation of any 
such congruence at all, except perhaps where the material interests of 
well- organized rent- seekers somehow coincidentally match  others’ moral 
understandings.

That unabashedly cynical view of law’s relation to common morality, 
however, leaves far too much of legislative life and output unexplained 
(this chapter  will show), indeed utterly mysterious. Any effort to ascribe 
disparities between the claims of law and common morals to single- minded 
rent- seeking thus proves overconfident and incomplete, at best. This ap-
proach is misguided not least in its indifference to the question of when 
 people consider such disparities intolerable. For  these very intolerances 
regularly turn out to influence how much (and which ele ments) of common 
morality the law  will  later proceed to incorporate and which it  will con-
tinue to leave aside. It is therefore impossible to disregard, even for strictly 

7

Convergences of Law and Morals

Sites and Sources
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explanatory purposes, the reasons  people offer one another— within 
legislatures, en banc judiciaries, over kitchen  tables— when voicing dis-
satisfaction with the law,  whether they view it as overly lenient or too 
stringent. The challenge for socio- legal theory  here is therefore to identify 
the empirical strengths and weaknesses of  these contending theories, each 
wildly overreaching in its claims; and  because both approaches so fre-
quently collapse, this task (pursued in this chapter and in Chapter 6) de-
mands that we descend into enough empirical detail to locate the  actual 
situations where, and real reasons why, law and morals move into and out 
of harmony. This requires a finer- grained analy sis, with a greater sensitivity 
to contextual variation, than  either of  those dueling  grand theories deigns 
to offer.

points of Empirical Convergence

In seeking sites of confluence between law and common morality, a few 
data- points immediately suggest themselves, within the law of tort, con-
tract, crime, evidence, and intellectual property. The following observa-
tions are confessedly sketchy, sometimes quite speculative, and intended 
chiefly to prompt further reflection and inquiry by  others,  those special-
izing in any number of discrete  legal fields.

Tort Law

Empirical research in experimental psy chol ogy discloses that common 
morality tracks the law of tort in largely accepting the familiar distinc-
tion between corrective justice and distributive justice. Tort law devotes 
itself to the first of  these objectives, and most respondents believe it right 
to do so.1

The law of “negligence,” in par tic u lar, governs vast areas of our lives 
and, in  doing so, incorporates prevailing notions of morally acceptable 
or “reasonable” conduct.  These establish the “standard of care” governing 
when we  will be civilly liable for harms we unintentionally cause to  others. 
To determine the reasonableness of a given act or practice is chiefly an 
empirical inquiry, turning heavi ly upon the contours of common mo-
rality, deviating from this touchstone only very rarely.2 In other words, it 
is the moral expectations most widespread within society (or some per-
tinent portion thereof) that determine where the line  will lie between 
reasonable be hav ior on our part and our imposition of unreasonable 
risk on  those around us. By incorporating a broad and impor tant slice of 
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common morality, the law of negligence thus places  great confidence in 
the vitality and defensibility of prevailing ethical sensibilities. Tellingly, it 
is usually a jury of laypersons, not the judge, who—as better Geiger 
 counters of prevailing moral sentiment— make  these determinations at 
trial. The question for fact- finders is always: Would a reasonable indi-
vidual or institution within our society, in the defendant’s place, have 
taken greater care against the risk that  here materialized? Would he or it 
have displayed greater concern for the well- being or dignity of the claimant 
before this court?

With other tort actions, courts invoke social mores in fleshing out key 
terms within statutes or judge- made law.  These torts are obscenity,3 defa-
mation, privacy invasion, false arrest, intentional infliction of emotional 
distress, and offensive battery (without accompanying physical injury). 
All expressly incorporate community standards of “offensiveness,” “out-
rageousness,” or community “expectations,” deciding live disputes on this 
empirically elusive basis. And historically, the law of punitive damages 
instructed jurors to ask themselves simply  whether the defendant’s con-
duct is not merely unlawful, but also “shocks the conscience” of their 
community.

Contract Law

Within the United States, at least, the law of contract finds its so cio log i cal 
footing within common morality as well, if in a somewhat dif fer ent way. 
American law professors report that nearly all of contract law (in contrast 
to the law of evidence) elicits in their first- semester students an almost 
immediate, intuitive recognition of its ethical acceptability, even obvious 
correctness. The right to enter into mutually binding agreements, with 
only the fewest restrictions (against force and fraud), reflects the wide 
compass that we Americans, in par tic u lar, accord the princi ple of per-
sonal autonomy to choose the terms and conditions of our duties to 
 others. This is the rationale most often proffered for contractual 
freedom,4 though “reasonable reliance” on raised expectations provides a 
further basis, at times, for enforcing a promise or other repre sen ta tion.5 
When a contractual dispute comes before a court, the judge  will often 
formally presume,  until shown other wise, that the autonomy princi ple 
has found adequate expression within the agreement.6 That  legal pre-
sumption reflects our factual assumption that, when entering a contract, 
most  people are indeed exercising the personal autonomy that our social 
mores so highly prize.
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Enhancing liberty is the aim of even our rules on “mutual  mistake”7 
and “impossibility” of per for mance,8 exempting counterparties from their 
formal commitments. For  these rules limit the scope of enforceable duties 
to  those that the parties could themselves possibly have accepted. “De-
fault rules”9 may appear dif fer ent in this re spect, in that they fill gaps in 
what parties actually agreed to, and hence do not give expression to any-
one’s genuine acts of choice. Increasing numbers of judges— influenced 
 here by economic analy sis— now believe, however, that default rules should 
impose the terms that parties would themselves have reached had they 
considered the question, possessed all relevant information, and incurred 
no transaction costs.10 This sort of autonomous choice is admittedly “con-
structive” or “fictional,” in the jurisprudential sense. Yet the intended result 
of this interpretive strategy, like  those preceding, is the same as if the vol-
untary consent  were  actual.

With a further view to keeping law in sync with common morality, the 
Uniform Commercial Code encourages courts to resolve contract disputes 
between businesses on the basis of widely accepted practices and usage 
of terms within the relevant trade or industrial sector.11 Draf ters even con-
templated that juries would be composed entirely of fellow traders and 
merchants,  people intimately familiar with the thick social mores of the 
pertinent vocational milieu.12 However, empirical studies of several trade 
communities suggest that when their intramural disputes reach the courts, 
judges find it very difficult to incorporate  these mores.13 The evidence nec-
essary to prove their existence, and that the parties in question had them 
in mind when forming their agreement, is often weak. When reading con-
tracts that are incomplete and gap- ridden, most judges hence prefer a more 
formalistic approach to interpretation. The “relational” alternative (as it is 
called), committed to unearthing implicit mores, simply proves beyond 
their competence, and therefore unworkable.14 This means that the rele-
vant mores do not in fact so often become infused into the law through 
judicial decision- making.  These par tic u lar mores continue to exercise their 
influence on commercial conduct in ways effectively beyond law’s reach, 
resembling in this re spect most  others  here examined.

International commercial arbitrators periodically invoke a transna-
tional form of customary law— the so- called lex mercatoria— allegedly 
springing from prevailing commercial mores. This body of law was said 
to encompass the general princi ple of “good faith.”15 This appeal to good 
faith offers yet another doctrinal device for incorporating prevailing moral 
sensibilities into the law. Empirical studies again counsel skepticism, 
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though. Historical evidence indicates that at least medieval and Re nais-
sance merchant courts and arbitrators hardly ever drew upon any recog-
nizable set of commercial mores, certainly none so far- reaching as their 
trading networks.16 Merchants themselves considered their mores, such 
as they  were, too unstable and variable between regions to provide a solid, 
predictable basis for resolving their disputes. This community, covering a 
vast geography and of  great economic significance, was apparently en-
gaged in serious if informal self- regulation. Yet its members consistently 
declined to seek the  legal incorporation of any international mores.

Though many contracts grant one party the unilateral right to decide 
a given issue, they also explic itly prohibit him from acting unreasonably. 
Where the contract itself does not expressly so provide, rules of common 
law may be drawn upon to yield the same result. The effect is to allow 
multiple  angles of entry, in the event of dispute, for common morality into 
a contract’s interpretation.

Psychological experiments suggest that their moral intuitions lead most 
 people to reject the notion of “efficient breach”— that one may violate 
one’s contractual duties as long as one is prepared to pay for harm thereby 
caused.17 It is unclear, in any event,  whether the law itself truly autho-
rizes such conduct, a question that turns largely on what one means by 
“truly authorize.” If the law does not do so, as most courts would say, 
then it closely tracks common morality  here too. Still, it is fair to observe 
that contract law affords less significance than does common morality to 
the defendant’s motives for breaching a binding agreement.

“Unconscionability” departs from contract’s core princi ple, in blocking 
judicial enforcement of certain kinds of voluntary agreements— for in-
stance, freely to sell oneself into slavery. Some judges of liberal po liti cal 
persuasion once experimented, in the late 1960s and early 1970s, with 
reading this doctrine in ways unpre ce dentedly broad.18  Today, though, it 
is successful at trial only in very narrow circumstances,19 where contrac-
tual terms are so flagrantly oppressive that prevailing public sensibilities 
would not endorse their enforcement. Through the doctrine of “good 
faith,” however, Eu ro pean law continues to advance where U.S. law gener-
ally retreats.20 In both places,  those whose “conscience” must be “shocked” 
to trigger  these doctrines are not judges alone, but the relevant community, 
as best the judge can determine this. Both doctrines  were designed to bring 
the judicial interpretation of agreements into consonance with common 
morality where its demands are extremely exigent yet manage to escape 
law’s more specific embodiment. The law of unconscionability tracks 
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prevailing moral sentiments insofar as most  people deem certain agree-
ments simply too unfair to justify judicial enforcement, to warrant this 
questionable use of the state’s coercive power.21

Criminal Law

Criminal law offers a third  legal field whose rules  today closely approxi-
mate the terms of common morality. A considerable body of careful so-
cial science, inviting survey participants to assess detailed factual scenarios 
of arguable wrongdoing, finds few significant disparities between the 
two.22 The notable work of Paul H. Robinson concludes that the U.S. 
Model Penal Code, in par tic u lar, adopts “an unspoken princi ple of heeding 
lay intuitions of justice . . .  on issues touching essentially all criminal 
cases.”23 Where respondents disagreed with the Code’s approach to a given 
question, they turned out to prefer earlier, long- standing rules of common 
law, rather than departing from recognizably  legal standards altogether. 
This was true, for instance, in their greater emphasis on the defendant’s 
completed acts and the harm he actually posed or caused, rather than his 
 mental state (mens rea) and the probability of success as he perceived it.24

This congruence between law and lay morals is evident not only on 
 matters of broad princi ple. Robinson and other criminal law empiricists 
find convergence concerning some very rarefied doctrinal details.  These 
include the details of our rules on fraud,25 insider trading on corporate 
information,26 and the distinctions between dif fer ent types of robbery.27 
The congruity extends even to such seemingly abstruse questions as what 
it means to “excuse”28 a defendant’s misconduct. Like their law, most 
Americans understand this notion to entail a complete defense, to excul-
pate rather than merely mitigate. And like the law, they understand a  legal 
excuse as vitiating the defendant’s blameworthiness while leaving the 
wrongfulness of his conduct intact— seemingly a fine point indeed.

 These studies nonetheless do discover a few discrepancies between law 
and morals. If asked, the public would, for instance, extend criminal lia-
bility to far more instances of “negligent” misconduct than does the law.29 
They would also punish  those who fail to act as “good Samaritans,” who 
forego the chance to save another’s life when at no risk to their own.30 
Yet though American law declines to criminalize this kind of wrongful 
omission, much of the globe does so, including most of Continental Eu rope, 
at least “on the books.” In a small number of other contexts, by contrast, 
the American respondents view criminal acts somewhat more indulgently 
than do our  legal rules. This is true of “unconsummated attempts,” 
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“felony- murder,”31 and euthanasia.32 Laypeople  were also more forgiving 
than that law  toward  those who “stand their ground,” employing lethal 
force where they could instead safely retreat.33 Elsewhere, as for certain 
types of perjury and bribery, most  people are more demanding of their 
fellow citizens than is the law.34

Available data suggest that prevailing moral opinion is also at odds 
several sentence- enhancing doctrines, such as “three strikes,” mandatory 
minima, the prosecution of juveniles as adults, strict liability, and the nar-
rowing of the insanity defense.35 In  these instances, common morality is 
less punitive than a well- settled jurisprudence. Fi nally, whereas criminal 
law now consolidates theft offenses  under a single category, most  people 
continue to draw distinctions of moral gradation on the prior basis of the 
type of property involved and the means by which it was wrongfully 
taken.36 It is nonetheless fair to describe nearly all  these areas of discrep-
ancy between existing rules and prevailing morals as lying rather far from 
the core activity of criminal law, certainly in comparison to such central 
 matters as the “grading” of offenses and of  mental states for their relative 
wrongfulness.37 (Alas, no one has yet done, for any other area of law, what 
Robinson and co- authors, plus Green and Kugler, have done for criminal, 
which requires us to rely, in further fields, on indicators less methodologi-
cally punctilious.)

For centuries Western socie ties have criminalized essentially all forms 
of conduct that almost every one regards as highly wrongful. Only at the 
margins and interstices of current rules does one observe any serious, 
present- day efforts to criminalize still further;  these efforts entail plugging 
relatively small gaps,38 rather than opening  whole new vistas for the crim-
inal justice system. Some of  these new crimes, such as schoolyard bul-
lying,39 involve wrongdoing already long subject to civil liability, now 
simply deemed more serious in moral import than before, deserving of 
greater sanction. Where Americans  today apparently seek more substan-
tial change, it is in the frequency of prosecution and severity of punish-
ment, notably for corporate fraud,40 rather than within the terms of  legal 
prohibitions themselves.

Congress has also thought it necessary to revise federal criminal law 
in certain re spects to address con temporary terrorism.  These recent stat-
utes penalize “material support” for organ izations the State Department 
designates in this fashion,41 and effectively transform conduct tradition-
ally considered mere “aiding and abetting” into forms of perpetration,42 
facilitating their more severe sanction. This legislation encompasses cir-
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cumstances where the defendant might not necessarily have known to 
what end his “support” would ultimately be employed. Given the intense 
public concern and indignation immediately following the 9 / 11 attacks, 
when the relevant statute was first enacted,43 we may infer that this legis-
lative extension of criminal law was entirely consistent with prevailing 
moral sentiment of the day, registering itself quite directly upon a bipar-
tisan legislative pro cess.

Virtually no one questions the serious wrongfulness of the conduct pro-
hibited by any of the major offenses at common law: murder, armed rob-
bery, rape, and so forth. It is only a few of the statutory additions to the 
criminal code, notably drug use and small- scale possession— relatively 
recent, historically speaking— that give rise to live controversy over con-
tinued criminalization. Many  people across the American po liti cal spec-
trum, studies suggest,44 have in recent years come to regard as deeply 
draconian the official federal guidelines for sentencing certain kinds of 
drug offenders.  Today  there also exist serious doubts among the well- 
informed— those familiar with sentencing metrics in other advanced 
Western democracies— over the disproportionate severity of our penal 
sanctions even for crimes much more serious.  These reservations are moral 
in nature, insofar as they find their basis in concerns about injustice to 
defendants. Still,  there is somewhat less indication that  these concerns have 
much reached the mass public, among whom strong retributive winds of 
“penal pop u lism”45 still sometimes blow, especially during violent “crime 
waves,” as in the “crack” epidemic of the 1980s and 1990s.

It would nonetheless be a  mistake to concentrate on the few, isolated 
areas of divergence, recent or long- standing, between common morality 
and criminal law. For pres ent purposes it is more essential to acknowl-
edge and account for the wide swatches of intimate consonance between 
law and con temporary morals. Yet  because criminal law relies so heavi ly 
on statutes, it generally employs strategies of moral incorporation very 
dif fer ent from  those in contract or tort. The interpretive maxim that penal 
prohibitions must be “strictly construed”— that is, in  favor of the defen-
dant when their terms are not abundantly clear— precludes any easy evo-
cation of diffuse community standards as the basis of  legal liability. For 
 these standards, when they exist, are often amorphous, certainly at the 
edges, and evolve over time in ways often elusive to adequate anticipa-
tion of how they may be applied to one’s actions post facto.

 There are discrete pockets of criminal law where the law nevertheless 
finds it impossible to fully codify its prohibitions entirely in advance of 
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contemplated action. The crime of battery, like the tort bearing the same 
name, prohibits “offensive” touching, requiring jurors to fill in the con-
tent of that term with their best understanding of prevailing mores. The 
criminal offenses of extortion and blackmail make similar moves. They 
prohibit the threat to reveal secrets likely to expose a victim to “hatred, 
contempt, or ridicule.”46 With  these three crimes, at least, to grasp the 
relevant law demands that one plumb the content of current ‘extralegal’ 
mores.47

It bears emphasis that none of the  legal rules expressly incorporating 
an evolving common morality—in tort, contract, and criminal law— can 
do so if  there in fact exists no such morality to begin with.  Here again we 
find that, in a particularly con spic u ous way, the law’s effective workings 
depend on the vigor and vitality of the social mores to which it must defer, 
yet over which it can rarely exert much influence.

Intellectual Property

In recent years the law of copyright presented a notable contrast to that of 
contract, negligence, and crime, as just described. The generous protections 
afforded to holders of copyright fell decidedly out of sync for a number of 
years with the moral sentiments of large numbers of young  people. Hun-
dreds of millions throughout the world felt no compunction about illegally 
sharing files of their favorite  music and movies,48 inflicting billions in 
damage on copyright- holders, including struggling musicians. Though no 
one doubted the illegality of such conduct, few violators apparently found 
in it anything seriously objectionable, viewing it as “victimless crime,” on 
a par (at worst) with prostitution and marijuana consumption.49

Moral censure was in fact reserved instead for the huge corporate en-
tities, such as Sony Inc., when  these went so far as to file suit against a 
small number of individual file- sharers. Over time the prob lem partly re-
solved itself, not through changes in  either copyright or prevailing moral 
sentiment, but through new business models enabling consumers to pur-
chase songs and videos online, for streaming or downloading at modest 
expense.50 This new model did depend on a species of  legal change, but 
only through the network of contracts entailed in implementing it, not 
through revision to statute or common law.

Judge- Made Law versus Legislation

From its beginnings in seventeenth- century  England, copyright has been 
more dependent on legislation than has the law of contract, crime, or neg-
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ligence. The latter three  legal fields  were almost entirely the creation of 
common- law judges. This is not to imply that common law and common 
morality tend strongly to flow in tandem, more than legislation, throughout 
their history. When we describe the law as “common,” we refer simply to 
the fact that it applied to the entire realm of  England, rather than only to 
certain parts. Historically this law was the creation of the socioeconomic 
elites who sat upon the bench, in nondemo cratic eras much less egalitarian 
in ethos and social structure than our own.  There is no reason to suppose 
that the moral sensibilities of  these  legal dignitaries in early modern 
 England bore any close relation on many impor tant issues to  those of most 
other British subjects of the time.

This was especially so with re spect to the common law of theft, and 
almost certainly that of private property generally, since most  people pos-
sessed very  little, certainly nothing of commercial significance.51 Copy-
right is itself a form of private property owned almost exclusively, then 
as now, by the highly educated, at least, and often by  those with other, 
more material forms of capital as well. The creation of elites in a monar-
chical and aristocratic age,52 touching upon  matters remote from the daily 
affairs of most subjects, copyright did not speak to the morals of common 
 people, which in turn did not speak to it.

 There are good grounds to suspect that elite and non- elite views would 
have stood leagues apart not only on moral issues concerning early capi-
talism and the law embodying it. The common law of evidence continues 
to harbor certain major “testimonial exclusions”— notably the prohibi-
tion on hearsay— originating historically in a pervasive judicial doubt 
about the  mental capacities and po liti cal trustworthiness of jurors.53 In 
bench  trials, judges  today nonetheless often admit hearsay evidence, 
granting themselves a de facto exception to its continuing strictures.54 We 
must surmise that jurors would do the same if given the chance. It is clear 
that hearsay— perfectly admissible in most courts throughout the world—
is often “probative” and hence legally “relevant” to assessing a case, how-
ever  little “weight” jurors or judges may conclude it ultimately merits. In 
sum,  there can be  little doubt that this age- old evidentiary prohibition— 
others too, perhaps, such as the priest– penitent privilege— now deviates 
from prevailing moral sensibilities among  lawyers and laypersons alike.

I have said that, in light of the social rank its early authors enjoyed, 
 there would be no reason to anticipate that the common law, including 
that of evidence and property, would track common morality very closely. 
And yet, very often it does just that, as indicated in my observations 
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concerning the current law of contract, negligence, and crime, fields cre-
ated by common- law judges and rendered into statute only much  later.55 
This invites the hypothesis, worthy of investigation, that modern courts 
have glacially revised  these three fields over time so as to bring them 
more closely into harmony with the prevailing public morals of socie ties 
whose standards of ethical appraisal in key re spects no longer diverge so 
starkly along socioeconomic lines.

Still, it would be very odd if even con temporary common law  were to 
harmonize with common morality more than the legislation of modern 
democracies, the law enacted by elected legislators and executives. Legis-
lators are far more vulnerable than judges to displacement through infu-
sions of public sentiment and opinion.  Those owing their position to  these 
periodic interjections would therefore seem more likely receptive to 
promptings of common morality than federal judges at least,  those en-
joying life tenure56 and elevated into office through appointment by like- 
minded po liti cal elites. In some parts of the world, the institution of public 
referendum— more readily than ordinary legislation— allows still greater, 
direct input of popu lar sentiment into lawmaking.57 Yet on issues where 
or ga nized interest groups “capture” the legislative pro cess,58 and indeed 
directly write much legislation,59  there is no reason to assume that legis-
lators  will be any more attentive than judges to even the clearest indica-
tors of profound public indignation at perceived injustice. Alas, we lack 
satisfactory methods— social scientific, historiographical,  legal doctrinal—
to convincingly answer the question of  whether judge- made law or en-
acted law is more likely to cleave to common morality.

Some appear confident they know the answer, at least with re spect to 
their par tic u lar professional bailiwick. They make this point most often 
concerning the regulation of par tic u lar industries whose legislative influ-
ence meets  little re sis tance from an unwitting public. It is true that a federal 
judge enjoys greater in de pen dence from lobbyists than do legislators, but 
this need not render her more consistently responsive to common morality, 
even when clear. And state judges who must stand for electoral retention 
may face incentives  little dif fer ent in this regard from  those of legislators, 
certainly  those without “safe seats.”

If any generalization seems warranted, it is that neither source of law, 
legislative or judicial, more consistently tracks common morality than the 
other, across the entire pa norama of  legal life. The better part of wisdom 
 here—as in other, equally overheated theoretical debates  here engaged—
is simply, for now, to resist the temptation to overgeneralization.
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Let us now observe and examine several reasons for the congruities 
observed between law and common morality.  These reasons assume dif-
fer ent import within vari ous  legal fields and for par tic u lar doctrines within 
them. Identifying the distinct locations within the law where each reason 
for confluence becomes most influential offers a fruitful point of entry for 
fathoming the place of rights to do wrong within our  legal and social 
order. Par tic u lar rights and the rules creating or abolishing them assume 
their shifting shape, define their exact contours, at the intersection of the 
forces moving law and morality into alignment and forcing them apart.

 Legal scholars  will rightly say that the law of tort and contract, at least, 
so closely track common morality  because they pervasively employ the 
doctrines of “reasonableness” and “good faith” (in Eu rope). Though that 
observation is correct, it is unresponsive to the question of why certain 
bodies of law come to employ such mechanisms of continuing moral in-
corporation at all, so extensively, whereas  others do not, or only much 
less so. In other words, what is it within a given social order, within  human 
experience generally perhaps, that leads par tic u lar bundles of  legal rules 
to so thoroughly incorporate the common morality of the  people they  will 
govern?

Sources of Convergence

 There are three  factors regularly working to bring law and common mo-
rality into accord. On their basis it is pos si ble to venture some predictions 
about where, in what areas of social life, this accordance  will likely be 
greatest, ceteris paribus.  There is no need  here to take sides over  whether 
 these  factors mostly operate directly upon lawmakers’ reasoning, largely 
unmediated by complex institutional pro cesses, or instead through more 
circuitous causal paths, an issue assayed in Chapter 5. That is an empir-
ical question we must in de pen dently pose in each case of interest to us.

The law is most likely to incorporate an ele ment of common morality 
when many  people intensely care about the issue at hand, to which their 
concerns attach. This caring has two conceptual ele ments. First, the issue 
must acquire  mental “salience,” in the terminology of cognitive psy-
chol ogy,60 so that it stands out prominently from competing claims upon 
our attention. For salience to endure, it must enhance our appreciation of 
the issue’s deep or lasting importance in our lives, which makes us more 
likely to act upon our understanding of it. Moralizing an issue is one major 
and frequent way to render it more salient. For once it is construed to fall 
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within “the circumstances of justice,”61  people are no longer prepared to 
allocate its competent appraisal entirely to  those qualified to employ per-
tinent scientific standards. We no longer so confidently “leave it to the 
professionals.” Salience in the public mind is neither necessary nor suffi-
cient for  legal change, notably so where well- organized rent- seeking and 
agency capture occurs. Yet salience can and does often make a consider-
able contribution.

Though moralization increases salience,  there are other sources of 
 salience besides moralization. And in any event, we must ask what  factors 
increase the chances that an issue  will become moralized. Ordinary lan-
guage throughout the Western world has been quite consistent in recent 
de cades concerning which issues count as “moral”62:  those involving mar-
riage,  human reproduction, and the end of life (including euthanasia, as-
sisted suicide, and—in the United States— capital punishment). This folk 
categorization is nonetheless inadequate to social scientific purposes, 
 because (as explained earlier) nearly any issue, in the proper circumstances 
and the right hands, is capable of arousing indignation at injustice. Even 
so, though it is conceivable in theory that any  matter might be moralized, 
certain aspects of life appear more readily amenable to this distinctive so-
cial classification than do  others. Apart from the deliberate moralization 
campaigns of po liti cal activists, by what other routes might certain issues 
acquire the mea sure of salience necessary to exert much influence upon 
the law?

How Often Do We Directly Encounter a  
 Legal Rule in Our Daily Lives?

A first source of salience is the regularity with which most  people con-
front a certain body of  legal rules in their ordinary experience. One might 
hypothesize that the more frequently we personally experience the events 
triggering a given rule’s application, the more salient a place it  will oc-
cupy within our minds; and the greater the dissatisfaction we  will then 
feel if the rule wanders markedly off the path of common morality.  These 
dissatisfactions would in turn tend, other  things equal, to find their way 
into the lawmaking pro cess, drawing the content of legality into closer 
correspondence with this morality. Thus, we enter into contracts on al-
most a daily basis, and contract law— its most essential princi ples— tracks 
common morality very closely. And as Luker writes of abortion, “perhaps 
 because pregnancy is such a common experience in all corners of the so-
cial world,  people have firsthand ideas and feelings about it and are less 
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willing to defer to experts.”63 At the other end of the spectrum we find 
 legal rights and rules that, though of  great import to a small number of 
 people, rarely touch the lives of many, certainly not very directly: the an-
cient “rule against perpetuities”64 in property law offers a clear instance.

This general hypothesis is certainly plausible, and almost certainly ex-
plains some nontrivial portion of the empirical variance. It is nonetheless 
extremely difficult to test, and— with any precision— impossibly so. A  legal 
rule may enter our awareness in a number of ways, some of  these unre-
lated to the frequency of our immediate encounter with it. A given rule 
sometimes taps us firmly upon the shoulder as we go about our lives, in-
fluencing decisions we must take on a regular basis. Such rules include 
 those governing how physicians may interact acceptably with their 
 patients, and how parents may treat their  children. The law of civil negli-
gence governs at least a dozen choices we must make  every day of our 
lives, as when backing our car out of the driveway and onto the street.

Other bodies of  legal rules, such as  those of antitrust and administra-
tive law, lie quite distant from the ordinary person’s routine experience. 
In the United States, administrative law has profound consequences for 
the making of public policy. Yet  there exists no common morality at all in 
re spect to its details, only as regards “thin” princi ples of due pro cess ap-
plicable  there but also in  legal places far beyond. Most  people are only 
very dimly aware, if at all, that this impor tant  legal field exists. The law 
of antitrust differs slightly  here in that it taps into common morality at 
least obliquely; educated Americans at least vaguely appreciate the impor-
tance of competitive markets to economic efficiency and hence to the 
general well- being. Examples of  legal fields at other points along this spec-
trum come quickly to mind: few  people encounter firsthand the rules that 
criminalize  grand larceny. And hardly any— certainly among the Amer-
ican  middle and upper- middle class— will in their lives become victim of 
a major violent crime.

Yet murder and larceny are staple, even inexhaustible, themes of 
popu lar entertainment. This likely owes to the fact that certain forms of 
wrongdoing trigger questions intrinsically central to the  human condition. 
Such questions thus become more psychologically salient in the mind than 
one would anticipate from their remoteness to everyday experience. This 
is one reason the criminal justice system and the  legal rules it enforces 
enter actively and regularly into our consciousness. We are often  free to 
decide—as by choosing what to watch on TV or at the movies, and what 
kind of fiction to read— just how salient within our  mental lives to make 
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a given activity; and hence, too, how salient  will be the  legal rules shown 
to govern it. Salience is thus not entirely forced upon us, and need not 
arise through regular face- to- face encounters.65

Even once we admit this qualification, the hypothesis that direct per-
sonal experience with an issue renders it psychologically salient, and 
thereby draws law’s attention to it, confronts some glaring counterexam-
ples. The recent experience with rampant violations of  music copyright 
must undermine any simplistic expectation that the relative number of 
 people directly encountering the law’s workings within their daily lives 
would somehow bring about a closer fit between common morality and 
the law. In that experience, by no means entirely resolved  after several 
years,66 direct encounters with applicable  legal rules not only  were fre-
quent but concerned issues highly salient in the minds of millions of  music 
consumers throughout the world. One could easily enumerate other cir-
cumstances where con spic u ous breaches between law and common mo-
rality endured on a given  matter for long periods despite its acute salience 
in many minds. Yet it is also true, in the case of  music file- sharing, that 
the very pressure placed upon the law by common morality and the illegal 
be hav ior thereby massively engendered played a  great role in prompting 
the creation, within less than a de cade, of a novel contractual armature 
significantly redressing the conflict.

How Greatly Do  These Rules Affect Our Collective Life?

This question suggests a second source of salience, and hence too of con-
vergence between law and common morality. The question arises  whether 
or not we directly encounter the workings of  these rules or the activities 
they regulate in our ordinary life experience. Certain kinds of misconduct, 
more than  others, exercise a significant impact on the public at large, often 
in ways that cannot easily escape detection. We might hypothesize that 
 those much affected  will readily identify, and then call lawmakers’ atten-
tion to, how current rules grievously depart from prevailing moral 
standards.

Thus, for example, American law treats corporations— not just their 
top man ag ers—as possessing moral agency and therefore susceptible to 
penal sanction. When Americans themselves are asked  whether they find 
this intelligible and defensible, they concur, notwithstanding the inher-
ently abstract and legal- fictional nature of any corporate entity.67 One 
likely explanation is that Americans have become increasingly aware in 
recent de cades that large- scale corporate conduct, as in an oil spill or a 
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product fraudulently represented, can greatly affect their own personal 
well- being.

Though perfectly plausible, this hypothesis, like the preceding, demands 
qualification. It is true that  there are wide- scale forms of perceived 
misconduct— lawful and other wise— that easily draw the immediate heed 
of the many  people thus victimized. Yet other forms, equally far- reaching 
in effect, elude detection for long periods, or never at all become widely 
known; information asymmetries— between wrongdoers and  those they 
wrong— prove insurmountable.  Here we might contrast the perceived mis-
conduct giving rise, respectively, to a large oil spill in a well- traveled sea 
lane, on the one hand, and the sophisticated design of aggressive tax shel-
ters or the intra- firm “transfer pricing” practices of multinational corpo-
rations,68 on the other.

All three forms of conduct may contravene prevalent moral sensibili-
ties, and all have substantial socioeconomic effect. Yet only the first is leg-
ible to the untrained eye; the second and third become con spic u ous only 
very rarely, as when many well- known companies formally relocate off-
shore to tax haven jurisdictions. Of  these three types of perceived mis-
conduct, that involving waterway contamination is much more likely to 
draw the awareness and stir the passions of citizens, and hence too of 
demo cratic lawmakers. Its likely effect upon vast numbers of  humans and 
on nonhuman forms of life is, through mass media coverage, virtually 
transparent, hence highly salient. In fact, with all  these forms of perceived 
misconduct by large businesses, it is more the degree of information asym-
metry than the magnitude of wrongs or harms themselves that explains 
the mea sure of common morality’s incorporation by the law.

How Closely Does a Given Issue Lie to the  
Very Core of Common Morality?

We might anticipate that the law would tend increasingly to approximate 
the terms of common morality insofar as a  matter subject to potential 
regulation touches closely upon social mores and princi ples widely deemed 
most fundamental, often raising the most vexing and profound questions. 
Certain bodies of law and par tic u lar doctrines within them meet this test 
more than do  others, and hence occupy a greater salience within our minds 
and hearts. For instance, only very rarely in her life, and often with  little 
impact on  others already born, does a Western  woman face the question 
of  whether it is morally acceptable to abort a fetus she carries. Yet  women 
regularly report that the moral magnitude and existential stakes of the 
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decision, when in fact personally confronted, can be life- altering, inducing 
a reversal in their prior views on the normative question, in  either 
direction.

Even when rates of violent crime are low, penal law (both substantive 
and procedural) registers more prominently than nearly any other  legal 
field within the consciousness of most ordinary Americans, as in many 
socie ties. Other, less colorful areas of law we more often palpably en-
counter in our daily lives, exerting equal or greater impact upon our 
well- being, individual and collective. Yet certain  legal rules touch us where 
we live, as it  were, arouse the most primordial emotions, likely hard-
wired into our brains through evolution of the species. Violent crime and 
the law’s response to it often evoke the strongest moral sentiments, largely 
retributive ( those of the brain’s “System 1,”69 in the lexicon of con-
temporary psy chol ogy), and raise the deepest existential doubts, for rea-
sons I’ll suggest.

Empirical studies in experimental philosophy show clearly that retrib-
utive impulses, rationalized deontologically, are far more potent within 
prevailing attitudes  toward crime than are concerns with deterrence and 
incapacitation.70 In fact, it is only a slight exaggeration to observe that, 
with regard to serious criminal wrongs, common morality is nearly indif-
ferent to utilitarian considerations of the general population’s well- being. 
Concerns of that sort seem coldly consequentialist, requiring that we make 
the considerable  mental effort to retrieve the content of our brain’s “System 
2.” Such carefully reasoned deliberations are not what truly drive the 
periodic popu lar demands to “get tough on crime.” As Judith Shklar 
observed, “For most  people, retributive justice is justice.”71 And to do 
retributive justice, no close expert analy sis of aggregate data on punish-
ment’s deterrent effects is required—or particularly welcome.

The strong reactions, emotional and existential, aroused by violent 
crime are presumably a major reason so many  people choose to entertain 
themselves with the salacious YouTube postings, tabloid reporting, tele-
vi sion programs, and movies concerning such wrongs. Some forms of 
illegality, like first- degree murder, grant extravagant rein to  these moral 
sentiments, whereas  others— mala prohibita rules, in particular—do so 
scarcely at all; with the latter, we feel indignation only when their viola-
tion happens, on par tic u lar facts, to endanger lives. When a given prac-
tice strongly evokes our retributive sentiments, we are especially unlikely 
to tolerate its  legal regulation in ways wildly at odds with  these reactive 
attitudes.
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First- degree murder contravenes our deepest fears and firmly- held con-
victions concerning the inviolable dignity of  human life. Especially when 
it occurs in some proximity to us, an act of murder also compels a revis-
iting of everyday assumptions about how much trust we may confidently 
place in  those around us. Murder thus not merely reminds us of the in-
herent frailty of any individual’s life. It also intimates the fragility of 
“the social contract.”  These are the most basic arrangements by which 
we implicitly agree (at a minimum) to forego our violent impulses, in ex-
change for protection from the state against the vio lence  others would do 
us. Debates over the precise terms of this contract are less impor tant  here 
than the  simple fact that its very contemplation calls prominently to mind, 
often with some intensity, the most elemental questions and lurking con-
cerns about the fact that we necessarily spend our time on earth among 
some who wish us ill, at times passionately so.

This also helps explain why so much criminal prohibition of interper-
sonal vio lence, in par tic u lar, comports very closely with the contours of 
common morality. For the law of violent crime seeks to redress  those forms 
of misconduct most highly offensive to the moral princi ples dissuading 
us from acting upon our very worst impulses, never far from the surface 
of many lives.  These princi ples centrally define our common morality. This 
is why it is intelligible—as we vaguely intone in the first ten minutes of 
 every introductory course on criminal law—to speak of the true victim of 
all criminal activity as “society at large.”

The law of civil negligence raises questions about the  human condition 
nearly as fundamental as  those in criminal law, if perhaps less transpar-
ently so. This area of tort poses a decisive issue about social reciprocity: In 
any acceptable moral order, how much risk of serious harm is it permis-
sible for us to foist on  others, and how much should we ourselves fairly 
expect to assume in our relations with them? The answers to this ques-
tion too, like  those at the core of criminal law, establish the central terms 
of shared existence with  others and hence speak to the very nature of “the 
social bond,” in a given time and place. Though necessarily abstract, this 
puzzle bears closely on how we conduct our daily lives, often eliciting an 
apprehension greater than many  others  matters the law addresses. It is 
therefore unsurprising that our law  here gravitates into especially intimate 
congruity with common morality.

This chapter has briefly identified some of the major sites and sources of 
convergence between common morality and the law. I have sought to pose 
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new questions and gesture at how we might begin to answer them, without 
urging firm conclusions. With frequent references to relevant illustrations, 
I have hypothesized that, despite a few necessary qualifications, a given 
 matter or activity  will attain psychological salience and become legally 
cognizable insofar as it increases in three re spects.  These are (1) how fre-
quently we encounter it within our immediate face- to- face interactions, 
(2) how greatly and conspicuously it injures large numbers of  people, and 
(3) how profoundly it challenges the most central, core princi ples of 
common morality,  those raising transcendent questions of timeless con-
cern about the nature and meaning of life with  others.

What I have offered  here are mere speculations, though informed 
by relevant evidence, where pertinent and available. They operate at a level 
of generality rather higher than any of this study’s other chapters. Our 
methodological tools remain too crude to confidently assert that any of 
the three contributing  factors, alone or in conjunction, actually explains 
very much of the empirical variance in how greatly the law comports with 
common morality on a given issue, in a par tic u lar society. The modest pur-
pose of this chapter has therefore been simply to sketch a few provisional 
hypotheses and join them to a few concrete examples, in hopes of prompting 
more sustained inquiry into how they may bear upon many areas of the 
law, beyond  those few  here summarily surveyed.
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Questions of Method and Meaning

The Law at Odds with Common Morality

The configuration of social forces reflected in rights to do wrong in-
volve the opposite of a more familiar situation: where the law pro-

hibits an activity, perhaps even criminalizes it, yet  there is  little effort at 
enforcement. That scenario generally occurs when moral opinion has so 
shifted that few now regard the activity as wrong, or few at least still find 
it so objectionable as to warrant public expense in its discouragement.1 
The upshot is a de facto authorization of what remains proscribed de jure. 
Thus, for instance, in several U.S. states, “blue laws” continue to prohibit 
businesses from operating on Sundays2— laws never enforced. Similarly, 
and more po liti cally significant, to protect fundamental  human rights the 
world sometimes tacitly acquiesces in (indeed, sometimes privately encour-
ages) violent forms of “humanitarian intervention” unauthorized by the 
UN Security Council and prohibited by the UN Charter.

No less intriguing, and certainly far less closely examined, is the op-
posite of such situations, where we permit de jure what we prohibit de 
facto. One aim of this book is to help us in assessing when and  whether 
we should place our collective trust in such extralegal regulation. The 
answer depends on two considerations. First, what are the reasons for par-
tic u lar breaches between law and common morality? Which of the several 
forces driving the two apart,  those discussed in Chapter 6, are at work in a 
given circumstance? Are they influential, inevitable, and defensible in the 
situation at hand? At times  there  will be a number of  these forces at once 
potently in play. Second, how strong and salutary are the social mores po-
tentially at work in closing the resulting gap between what law allows 
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and what a shared moral order reproaches? Do  these significantly diminish 
any need for the law’s greater intercession, with all the perils that itself 
can entail, as by crowding out more spontaneous sources of salutary 
be hav ior?3

This is not to imply that “private ordering” is necessarily or even pre-
sumptively superior to public, as both libertarians and religious conser-
vatives often believe.4 Nor should  there be a presumption against such 
ordering, a view common among progressives, who  today often deny the 
very existence of any inherently private realm demanding unqualified  legal 
protection.5 My point is simply that when creating and interpreting our law, 
we must become more reflective and self- aware in assessing the strengths 
and weaknesses of the kinds of nonlegal ordering  here examined.

The specific instances of rights to do grave wrong that I’ve explored, 
though often impor tant on their own terms, serve only as an empirical 
point of entrée to  these larger issues. Some of  these rights first strike many 
 people as surprising, even bizarre.  Legal thinkers tend to casually dismiss 
such public apprehensions as simply ill- informed and certain to dissolve 
once law’s mysterious and circuitous workings are unveiled. This is a 
 mistake. When the  legal professoriate turns a back hand to such doubts, 
we treat law’s departures from laypeople’s morality as requiring no se-
rious consideration, easily explicable with a handful of nostrums, ready 
to hand and quick to the tongue.

“Of what relevance to the criminal law are the musings of unsophisti-
cated lay  people?” ponders Slobogin.6 “The community upon which [Rob-
inson and Darley] rely for their input on moral intuitions is generally 
uninformed,” he observes with some empirical basis. “Therefore . . .  even 
knowledge that the community resoundingly disfavors a par tic u lar  legal 
formulation should usually be irrelevant [to informed lawmaking].”7 Law-
makers should not bow, in par tic u lar, to the public’s strongly retributive 
sentiments on  matters where scholars, judges, and legislators  favor other, 
more “progressive” goals. “So what?”8 Slobogin won ders of common 
morality’s claims upon the law, a view widely shared among law profes-
sors, though rarely expressed so straightforwardly, with such candid 
disdain.

Yet like the air we breathe and  water we drink, law’s departures from 
common morality turn foul at times, requiring urgent reconsideration. 
They imperil the  legal system’s very legitimacy among the public, some 
plausibly claim,9 though serious evidence for this conclusion is equivocal.10 
When are  those times, exactly? And how much should we worry about 
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them when they arise? Does anything then need to be done, or are we fated 
to live with them?

We  legal academicians turn a brave face to outsiders  here, largely united 
in our conviction that the reasons for disparities between law and common 
morality are well established, quickly comprehensible, and readily expli-
cable to anyone willing to hear us out. That agreement is skin- deep, how-
ever. It collapses into discord as soon as  we’re asked which such reason is 
actually at work in explaining which  legal / moral disparity or empirical 
distribution of disparities. The question that  legal scholars would most 
likely ask about  these disparities,  were they widely noticed at all, is 
straightforwardly normative: When are they justified? We are much less 
concerned with explaining where they actually come into being, how they 
rise to social or po liti cal significance, and why they meet a hostile or more 
indulgent response from affected parties and larger publics. Our argu-
ments of princi ple and policy, like  those of the phi los o phers or econo-
mists on whom we  here rely, contribute only one set of variables in this 
larger and more complex causal equation.

A further reason  legal scholars ignore  these questions is that most of us 
do not consider them sufficiently “theoretical.” We prefer to view our law 
in terms of the fundamental princi ples and policies under lying it, which 
we understand in terms of justice or efficiency.  These considerations help us 
interpret  legal sources in their best light, resolving doctrinal ambiguities 
accordingly.  Whether we are deontologists, consequentialists, or something 
 else, we at least agree on that much.  There exist many inquiries into how 
the law departs at vari ous points from what par tic u lar theories of justice 
or efficiency demand.  There is  little curiosity, though, about how, when, or 
why our law reflects or rejects the moral views of our fellow citizens.

A third source of incuriosity is the prevailing suspicion that such so cio-
log i cal inquiries— much like the po liti cal science on “judicial be hav ior”11— 
inevitably devalue  legal doctrine or the ideals it serves. We regard 
 ourselves as the rightful stewards of both. This fear rests on a misunder-
standing. To improve the law, to refocus its efforts more effectively, it is 
often helpful to understand how it works at ground level, in relation to 
its societal setting, which creates both constraints and opportunities for 
realizing its draf ters’ goals. For  these several reasons, it is a  mistake to 
stop with merely observing that incongruities arise between legality and 
lay morality, and that  there are several abstract reasons why this is so.

Once beneath the clouds of such generality, we immediately descend 
into our comfortable “case by case” analy sis of par tic u lar facts, within 



T H E  R I G H T  TO  D O  W R O N G

198

specific  legal disputes. At this lower level of abstraction, each empirical 
situation threatens to become infinitely unique. Regularities between 
disputed cases interest us intensely, but only insofar as the law itself 
incorporates  these patterns as principled qualifications to rules of more 
general application. Other forms of regularity lie beyond our professional 
ken. Trapped within our cabined vocational vision, we miss many impor-
tant features of the very social landscape we seek to tend and, at times, 
redesign. Reform- minded academicians would thus do well to more closely 
monitor the points where social mores successfully resist law’s attempt to 
transform them, and where the  legal system is therefore essentially forced 
to retreat. Some of this recalcitrance  will strike us as highly objectionable, 
other features of it rather less so. And some of this obduracy  will also show 
itself more readily amenable to further challenge, through revised efforts at 
 legal reform.

This picture turns dark, though, where the  legal right in question autho-
rizes an indispensable task entitling its  bearer to cause grave harm. Examples 
include parenting, lawyering, and soldiering. If the task  were not indispens-
able and we  were not confident that concomitant duties would be honored, 
the right would not exist, given the serious dangers its abuse pres ents; or it 
would be far more narrowly drafted and more strictly construed by courts. 
We know that this confidence regularly proves unwarranted, just as we 
recognize that conscience, remonstrance, and incentives do often satisfacto-
rily restrain such rights abuse. In deciding how much trust to place in  these 
restraints, our knowledge as lawmakers is frequently quite limited. For  these 
impediments often exercise their undoubted influence in an empirical neth-
erworld, requiring arduous inquiry to uncover its murky operations. We tell 
ourselves, “Let’s hope for the best,” even when the evidence counsels greater 
caution. We must ask, with re spect to a given right: Do common morality 
and the social mores embodying it direct right- holders, when employing 
their entitlements, in desirable directions, in proper mea sure? Rarely, if ever, 
do we pose  these questions in any concerted, self- conscious way. Still less 
often do we seek empirical data responsive to them. Our lawmaking none-
theless inevitably reflects our implicit answers.

Most of this study focuses on situations where the chief concern is that 
common morality does not constrain the exercise of rights as much as we 
wish it would. We must attend as well, however, to the situations where 
 these social pressures prove all too effective to that end. We might ob-
serve, for instance, that by declaring bankruptcy millions of Americans 
could be saved from financial ruination. For fear of incurring stigma, many 
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debtors fail to take this step.12 Some would say that common morality, in 
generating feelings of shame, has all too powerfully dissuaded them from 
exercising this  legal right.

 Others believe, to the contrary, that a certain degree of stigma is essen-
tial to the defensible operation of personal bankruptcy law at all. Its work-
ability and continued existence rests upon the so cio log i cal speculation by 
Congress that  those entitled to exercise the rights it creates  will regularly 
decline to do so. The question becomes  whether we have established the 
optimal mea sure of stigma. In public, we invariably describe stigma as rep-
rehensible. To acknowledge its indispensability and seek its rehabilitation 
runs powerfully against the grain of modern moral sensibility.

Concern over how much the social environment deters the exercise of 
rights may call to mind a long- standing lament of Marxist thought that 
cap i tal ist society systematically betrays the promise of freedom held out 
to us by liberal legality. The pres ent point is quite dif fer ent. Marx did not 
condemn, as have  later Leftist critics, the failure of cap i tal ist society to 
deliver on the liberal rights it formally proclaimed. Rather, he rejected the 
conception of freedom reflected in the very notion of individual rights,13 
however exercised, for encouraging vari ous forms of selfishness.

He criticized the importance that cap i tal ist socie ties ascribe to indi-
vidual  legal rights as such, not only to  those of private property, but also 
to rights protecting personal autonomy and individual self- expression,14 
which he viewed as modeled on the property right. Such rights, Marx 
wrote, “are simply the rights of a member of civil society, that is, of ego-
istic man, of man separated from other men and from the community.”15 
Individual rights thus betray us not in failing to make good on their prom-
ises, but precisely through their success in  doing so. That law is  little 
more than bourgeois ideology is a charge more recently reiterated by cer-
tain prominent proponents of “critical  legal studies.”16  These doubts 
about the value of  legal rights per se do not much bear on the question of 
how we employ our rights— particular rights, in par tic u lar circumstances.

Compared to Marx, the doubts of interest to me  here do not run nearly so 
‘deep’ (or so Marxists would say). They are nonetheless  today greatly trou-
bling to large numbers of  people throughout the world, particularly within 
the United States. Many conscientious citizens are demonstrably dismayed, 
in ways generally quite distinct from Marx, by the direction their society 
is taking.17 Yet common to  these varied vexations, for us as for him, lies 
the problematic character of  legal rights within a liberal society, of the 
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relation between de jure entitlements and the de facto social relations that 
 these purport to govern and describe.

One salient aspect of this prob lem may be strictly semantic. To so ob-
serve is not, however, to minimize its significance. It is to underscore a 
point in the sociology of language, about the sources of inexpressibility, 
about why certain thoughts and feelings remain consistently, systemati-
cally unsaid, whereas  others find uninhibited voice.  There can be  little 
doubt that— for many  people, much of the time— the moral duties they 
accept as binding upon themselves, beyond  those to friends and  family or 
enshrined into law, do often dissuade them, in heartfelt and forceful ways, 
from the potential abuse of  legal rights.

Yet  these acknowledged responsibilities, often historically originating 
in theological and “civic republican” ideals, frequently defy description 
in satisfactory con temporary idiom. So proclaimed one influential quali-
tative study of thirty- five years ago,18 at least, a finding confirmed by  later 
sociologists with better data.19 Even when engaged in acts of obvious al-
truism, such as anonymous charitable contributions,  people explain their 
conduct chiefly in terms of how it advances their self- fulfillment, avoiding 
all reference to ethical considerations.20 Lacking a congenial vocabulary 
to convey our non- egoistic motivations and defend our actions,  these 
scholars concluded, we often only half acknowledge  these moral senti-
ments, or do so only with evident embarrassment. A keyword search 
within the New York Times recently found that the word “duty” appeared 
with decreasing frequency over the twentieth  century.21 And an Ngram 
Viewer search of books in En glish reveals a  great decline in the use of such 
virtue- related terms as “honesty,” “patience,” “compassion,” and “forti-
tude,” accompanied by a rise in words and phrases associated with the 
“self” and the “individual.”22

From very dif fer ent intellectual and ideological quarters— philosophical 
and so cio log i cal, Right and Left23— there has been influential and con-
tinuing criticism of our allegedly undue reliance on the language of  legal 
rights in thinking and talking about the legitimate claims of citizens upon 
one another. Thus, in one trenchant formulation:

Rights talk . . .  leads  those who use it to neglect impor tant virtues 
such as courage and beneficence, which are duties to which no rights 
correspond . . .  [T]he use of rights language encourages  people to 
make impractical demands, since one can assert a right without 
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attending to the desirability or even the possibility of burdening 
 others with the corresponding obligations . . .  The modern dis-
course of rights is characteristically deployed by  those who see 
themselves or  others as potential recipients, entitled to insist on cer-
tain benefits or protections.24

To some extent, though, the prob lem may indeed exist merely at the 
level of “talk,” in our ordinary language. We should not confuse any lack 
of regularly employed discourse of moral responsibility, evident in my ex-
cursus on the “Ground Zero mosque” controversy, with what is surely 
our deeper concern:  whether  people actually conduct themselves in ways 
consistent with the extralegal duties we think they possess. Even so, the 
absence of a comfortable lexicon for discussing such  matters makes it 
more difficult to perceive and describe what may actually exist in the way 
of such adherence to extralegal duty. The prob lem might then not be as 
grave as it seems (to some). A limited, inadequate framework for concep-
tualizing our condition could simply make it difficult to see what lies 
before our eyes, discernible upon closer empirical scrutiny.

That our predicament may substantially reside in our linguistic prac-
tices does not, however, entirely eliminate its vexations.  There is legitimate 
concern that our relative muteness about extralegal duty,25 compared at 
least to the Victorians26 and many non- Western cultures, may contribute 
to its debilitation. As historian Thomas Haskell writes:

If talk of duty is discouraged or even silenced, may not the sub-
stance of it atrophy as well? . . .  for practices and values that we 
hesitate to express, much less commend, are unlikely in the long 
run to retain their grip on us. Rights- talk, with its endless varia-
tions on the inherently self- centered and polarizing theme of “ Don’t 
tread on me!” leaves much to be desired especially when a culture 
tries, as ours has, to make it virtually the only acceptable vocabu-
lary for policy- oriented public discourse. Given the rhetorical he-
gemony of rights- talk in Amer i ca  today,  there is much to be said 
for selectively rehabilitating the language of duty.27

The language of moral duty is not entirely alien to our law, however, 
which has long sought to discourage, while not prohibiting, certain forms of 
lawful activity in the name of fostering its more “responsible” exercise. This 
is true to some extent even of international  human rights law,28 often con-
sidered one of the chief ‘offenders.’ Nor is  there any inherent contradiction 
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in striving at once to protect certain forms of  legal choice and to guide its 
exercise in such a way. This remains the case even if some such restraining 
counsel may be disingenuous, as arguably by tobacco companies in en-
couraging only the “responsible” consumption of their products.29 The 
guidance sometimes involves putting our collective thumb on the scale, in 
strenuously seeking to influence how an individual employs his freedom, 
without denying his right to thumb his nose at that attempt. Such guid-
ance often takes juridical form.

In this dissuasive mode, the law employs such methods— “choice 
architecture,” as behavioral economists call it—as procedural hurdles, 
obligatory waiting periods,30 geo graph i cal restrictions,31 deliberation re-
quirements,32 default positions (“nudging”),33 as well as enhanced tax bur-
dens.34 Another regulatory method sometimes employed is mandatory 
warnings, appearing within the texts of commercial advertising.35 The 
law often adopts a mix of the above. The situations of chief concern  here, 
though, are not amenable to effective regulation through such mild prod-
ding. They stand apart in fateful ways from de minimis, garden- variety 
wrongdoing (and irrationality) of the sort that law routinely hinders through 
such modest methods— and thereby often, in practice, blithely indulges.

Our limited and seemingly deficient vocabulary for articulating inti-
mations of moral duty further hinders us from more fully enshrining our 
subjective experience of common morality into  legal rules, where we wish 
to do so. This is  because  legal terms and rules often incorporate our ev-
eryday ethical lexicon. “Good faith,” “reasonable” be hav ior, diligence 
that’s “due,” prudent business “judgment,” even the notion of “rights” 
themselves:  these are all moral terms too, not only specifically  legal ones. 
When we are at a loss to articulate our moral experience within our or-
dinary language, the law itself  will therefore sometimes suffer. For many 
 people, the call of common morality may nonetheless still subtly influence 
their thought and action, inhibit their abusive exercise of right.

Yet when we lack shared terms to describe and defend the pro cess, it 
almost certainly becomes enfeebled over time. If we so much as speak of 
 these  matters  today, of the classical virtues in par tic u lar, we risk seeming 
faintly antiquarian, stuffily “Victorian.” That fact itself is telling evidence 
of a certain prob lem. The real ity of rights- cum- restraints, this essential ar-
mature to any socio- legal order, remains only half- glimpsed, leaving one 
to won der  whether its apparent debilitation is genuine or merely linguistic. 
Very real, however, is the fact that we are stuck with this perplexing class 
of rights, even as we strug gle to decipher its peculiar place and signifi-
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cance within a  legal system and social order, from the neighborly to the 
national and beyond.

Rights to do wrong regularly arise as a particularly acute expression of 
a familiar  legal conundrum: distinguishing between closely related 
acts— one of  these acceptable, the other intolerable. We sometimes respond 
to this difficulty by criminalizing nonblameworthy acts, relying on pros-
ecutorial discretion and judicial lenience ex post to compensate for law’s 
overly inclusive ex ante prohibitions. Scholars devote much attention to 
this method for bringing the law into sync with morality. I  here focus on 
the opposite situation: where we render the law under- inclusive of our 
moral concerns (that is, overly broad in what it permits)  because we trust36 
that common morality and the stigma attached to its violation  will dis-
suade most  people— with the exception of tolerably small numbers— from 
abusing their more expansive entitlements.

By placing this mea sure of confidence in something so elusive and ethe-
real, we are sometimes grievously mistaken. It is therefore necessary peri-
odically to ask: How much stock should modern law continue to place in 
such morality for preventing the abusive exercise of rights, at just the 
proper times, in the proper places, to the proper extent, for the proper 
reasons? To what degree can we tightly tailor law’s mea sure ments to match 
the shifting contours of such moralizing pressures, capitalizing on their 
strengths, compensating for their frailties? This is to treat morality as a 
“social fact,” in Durkheim’s sense,37 much like birth rates, mortality  tables, 
or the statistical incidence of belief in God.

 There is no reason to assume that the gap left by the law’s under- 
inclusiveness of all relevant normativity  will be satisfactorily filled in  these 
ways. Social scientists  today repudiate the functionalist sociology, which 
once posited that “society” would inexorably ensure that “its needs,” or at 
least  those of its “ruling classes,”  were somehow met.38 Many “societal 
needs”— insofar as the concept is even passably coherent—go unmet en-
tirely. ( Here again, the reader may, without difficulty, supply her own pre-
ferred examples.) It is difficult to envision—in light of “collective action” 
prob lems— how the weakening of anything so often diffuse as common 
morality, its benefits widely dispersed and little- recognized, could directly 
inspire or ga nized efforts at its restoration. Occupants of po liti cal office, 
for instance, cannot simply, by force of law or agencies of its enforce-
ment, command the reinvigoration of something so apparently elusive to 
our grasp.39
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An intriguing feature of rights to do wrong, in ideal- typical form, is that 
 those who create them are often conscious of authorizing conduct they 
themselves regard as gravely immoral. They do so not merely (or not ex-
clusively) as accommodation to ephemeral exigencies or lack of current 
 po liti cal momentum for more restrictive rules. Instead, they fully under-
stand that they authorize wrongdoing, which for the foreseeable  future,  will 
be much resistant to further  legal tinkering. This intentional authorization 
of acknowledged wrong is what distinguishes such circumstances from 
more familiar ones where lawmakers must simply strike a mutually accept-
able deal between  those preferring more straightforward policies  toward the 
activity or institution in question: outright prohibition or unrestricted autho-
rization. To the extent they approximate the ideal- type, rights to do serious 
wrong thus do not emerge as a mere patchwork of philosophically irrecon-
cilable commitments produced by brute brokering among warring factions.

 These rights all but invite some serious unethical conduct, and there-
fore portend genuine peril. They nonetheless pres ent a fitting stance and 
coherent response to a certain regulatory predicament: where  legal restric-
tions suffer irremediable limitations in scope, yet prevailing mores sub-
stantially mitigate resultant risks through informal practices effectively 
limiting the abusive exercise of rights. We must neither exaggerate the in-
cidence of such propitious conjunctures nor deny their existence. We 
should instead aim to discover their empirical distribution and theoret-
ical significance, the task this book undertakes.

A Social Scientific  Angle on What Seems a  
philosophical prob lem

In speaking of “morality,” I do so throughout this study in a so cio log i cal 
register, intending what  legal and moral theorists often call common mo-
rality, ordinary morality, conventional morality, folk morality, or com-
monsense morality. Phi los o phers generally distinguish this from “critical” 
morality, or simply morality tout court. Common morality refers to 
widely shared belief, often largely unspoken40 yet vividly observable in 
its behavioral effects, about what is right and wrong, about what justice 
permits or requires. Critical morality purports to describe the claims of 
true morality, of morality properly understood, irrespective of prevailing 
views on a question.

It may be mistaken to draw this distinction very sharply, though. 
John Rawls constructs his account of justice on the basis of “considered 
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judgments,” concerning a variety of concrete topics, judgments he takes 
to be pervasive in the culture of demo cratic socie ties, asking how we may 
bring  these together more coherently.41 Critical morality thus builds on 
common morality, which provides the raw material, familiar to most 
 people, for reflection more theoretical in character. “Kant sought to vindi-
cate the deontological moral intuitions of the ordinary German peas-
antry,” writes Leiter, “while Sidgwick found that the ‘unconscious’ mo-
rality of the En glish ‘peasants’ was utilitarian.”42 Both viewed themselves 
as elucidating, elaborating, and extending the moral theory implicit 
within their society, embodied in its daily practices, already embraced by 
their contemporaries,  humble and haughty.

A certain strand of analytic philosophy has expressly understood its 
task as seeking chiefly to render our extant ethical intuitions “more sys-
tematic.” The professed aim is to lend “greater clarity” to moral concepts 
already widely employed within the everyday vocabulary of thoughts and 
feelings— not to eagerly override  these whenever a more pristine reason 
and logic so dictate. This view of the phi los o pher’s task does not date from 
mid- century Oxbridge, in fact, but from its very inception.43 Still,  there is 
always a revisionary aspect and animus to this method. And the “clearer” 
understandings of what morality requires very often depart markedly and 
systematically from  those predominant among most citizens, to judge from 
opinion surveys.

This is conspicuously true concerning a number of specific policy 
issues, often quite po liti cally salient, such as torture,44 abortion, the 
death penalty,45 euthanasia, gay marriage, immigration, affirmative action,46 
and income in equality.47 The views of most Americans and Eu ro pe ans 
have been considerably right of center compared to  those of moral phi-
los o phers writing on all  these issues. Moral philosophy in the Anglo- 
American orbit, as Haidt observes,48 does not deem such ‘conservative’ 
values as in- group loyalty, re spect for authority, or preserving the pu-
rity of the sacred, to occupy the moral domain. If  these do not merit 
analytic attention, it is not simply  because they lack serious weight in 
moral deliberation, but that they do not count as genuinely moral con-
cerns at all.

Haidt’s empirical surveys suggest that large numbers in many socie-
ties, both within the West and far beyond, think other wise.49 One major 
phi los o pher confesses her profession’s “prejudices” in this regard, its “con-
tempt for commonsense ways of thinking about ethical prob lems.”50 
Empirical studies  today helpfully identify the considerable differences in 
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how professional phi los o phers and ordinary folk— each with its own 
predispositions— reason about moral issues.51

Differences are evident not only in their conclusions, but in the methods 
by which they reason. For in routine interaction we do not usually ask one 
another what we would choose “ behind a veil of ignorance,” in an “ideal 
speech situation,” or even “what we owe each other.”52 In ordinary life, as 
Bernard Williams writes, “rather than how a universal program is to be 
applied,” we won der how our own “concretely experienced form of life 
can be extended.”53 A “form of life” may encode general princi ples.  These 
prove of practical value to us, however, only when we invoke and employ 
them, Winston contends, not “in isolation from the background of inter-
connected norms and institutions and interpersonal relationships that give 
them concrete meaning.”54 On this account, he adds, learning how to think 
and live in accordance with a common morality “requires close observa-
tion and practice, being initiated into par tic u lar ways of feeling and acting 
and responding, mastering standard techniques, and eventually innovating 
within acquired understandings.”55 This stance  toward morality and its 
workings has implications for how  people transmit and revise its terms 
over time.  There are indications  here as well for how one should go about 
studying morality, where one should look to discover it at work, the places 
it does and does not take on strong significance within  human lives.

The work of Williams, Haidt, and Winston is helpful in suggesting the 
limits of professional philosophy in its “analytic” mode, as a method for 
making sense of morals, conceived of as infusing social practices.  There 
sometimes nonetheless occur more abrupt ruptures in belief systems than 
such authors acknowledge;  these are situations where abstract princi ples 
and concrete practices cease to be as inextricable as such authors suggest, 
and are in fact violently sundered. Transformations of this sort affect pre-
vailing views of both collective life and individual conduct. The personal 
virtues most highly prized within society may then cease to be  those of 
good neighborliness or liberal tolerance, for example. They instead become 
fervent dedication to “The Revolution” or passionate commitment to “the 
nation” facing urgent mortal threat. Highly theoretical texts may then in-
spire radical change in dominant standards of appraisal,56 of both insti-
tutions and individuals.

This “transvaluation of values,” as notably occurred with Mao and 
Hitler, strives at times virtually to reverse the magnetic poles of good and 
evil, courage and cowardice. To induce uncoerced cooperation in geno-
cide, for instance, the psychological trick has been to convince potential 
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participants that, should they fail to join in the mayhem, their peers  will 
consider them cowards. It then paradoxically requires  great courage to 
go on as before, adhering to humane princi ples once universally endorsed 
and wholly conventional. Since the French Revolution at least, the modern 
age has repeatedly witnessed such transvaluation as the explicit goal of 
states, social movements, and their leaders. To fathom how common mo-
rality changes over time, we must look to such mass campaigns at “moral 
reeducation,” as they are sometimes tellingly called, no less than at the 
slower shifts in more intimate patterns of interactions that Williams and 
Winston affectionately delineate.

It is nonetheless true that  those ‘heroic’ historic campaigns do not often 
effect lasting change in how most  people make their moral judgments, 
in what they regard as the proper objects of indignation and veneration. 
Common morality, especially when grounded in spiritual practices that are 
ritualized and routinized, proves remarkably resistant to such efforts, on 
the  whole, regularly bouncing back from long years of official efforts to 
suppress or transfigure it. In recent de cades, the resurgence of Islamic sensi-
bilities in Turkey, of Catholicism in Poland and Lithuania, and of Rus sian 
and Serbian Orthodoxy  after sixty years of Communism offers only the 
most familiar examples. Perhaps the most moving and astounding is found 
in the quiet endurance of indigenous Andean religiosity in the face of Ca-
tholicism’s four hundred years of assiduous efforts to expunge it, succeeding 
chiefly in deflecting it into infinitely ingenious forms of syncretism.57

It is also true, however, that  those ancient, companionable methods of 
moral reasoning and propagation, as Williams and Winston sympatheti-
cally paint  these, themselves  today prove quite fragile in many places. All 
manner of mass and social media vigorously disseminate standards of nor-
mative appraisal at once more lenient and more demanding, in differing 
re spects, than  those known to prior generations, transmitted face- to- face. 
To judge from some scholarship,  these ‘charming’ practices of slow ha-
bituation into ethical wisdom, of gradual intergenerational enlightenment, 
are  today often frail even in parts of the world historically least subject 
to Western influence.  There is thus an unmistakably nostalgic cast to the 
loving renderings of long- standing moral practices, as Williams and Win-
ston describe  these— entrancing as they are even (perhaps especially) to 
 those of us who have never known them.58

Some may protest that a social scientific approach to the relation be-
tween law and common morality is impossible,  because it cannot dodge 
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the question, logically preceding all  others, of what defines the realm of 
morality in the first instance. In other words, which questions are moral 
questions, and which are not? To what portions of our lives does mo-
rality lay claim, what ever its substance, its true terms? Any answer would 
seem to require an a priori definition of morality, a map of where it be-
gins and ends. For instance, the issue of  whether the state should pay for 
abortion inherently pres ents a moral question, whereas that of how to 
repair an automobile engine does not. The pres ent inquiry must therefore 
delineate and defend some account of the boundary between the moral 
and nonmoral, as intrinsically distinct dimensions of life. How  else can 
one then proceed to compare and contrast the claims of morality with 
 those of the law?

This way of thinking sails us wholly off course. As should by now be 
clear, this book’s concerns are chiefly empirical and explanatory. They de-
mand only that we identify the range of issues that most  people in a 
given place and period deem to be moral ones, which they consider to 
raise questions of right and wrong, in relation to which they subjectively 
experience sentiments of indignation at perceived injustice as entirely 
apt.59  These are  matters that, even in modern socie ties,  people regard as 
transcending issues strictly scientific or technical, governed by such ex-
planatory laws as  those of chemistry and physics.

The moral domain often overlaps empirically with the  legal realm 
 because lawmakers specifically seek— though none would put it so 
portentously—to incorporate a  great deal of morality into legality. Hence, 
intentionally killing another  human being is illegal precisely  because it 
is considered wrongful. The extent to which legislators perform such 
incorporations—in what ways, at which times— are empirical questions 
too, to which the causal theories of social science should help in offering 
answers. To identify the bound aries of the moral domain in a given locale 
and point in its history demands close attention to prevailing patterns of 
language usage (among other indicia), despite the reticence and lexical 
limitations observed above. It is via language that  people routinely repri-
mand one another for breaches of common morality and stigmatize  those 
who exercise their rights in ways regarded as reprehensible. And it is 
through  these practices of reproach— again, empirically observable, in 
large part— that we inject our feelings of indignation into the social world.

Indignation at perceived injustice is the reactive attitude most acutely 
and routinely aroused by the law60—in litigation, almost invariably so, 
usually on both sides to the dispute, though not centrally in the  legal ne-
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gotiations entailed in most commercial transactions. Other such attitudes 
undoubtedly occupy the moral domain as well, of course, including grati-
tude, kindness, compassion, sympathy, generosity, loyalty, propriety, regret, 
and remorse.  These too regularly inspire the creation of new rights, duties, 
and dispensations. Feelings of mercy, for instance, often provide the 
emotional basis for executive acts of clemency and  pardon, though  these 
last two juridical mea sures are unusual in drawing directly on moral sen-
timents at the very moment of application.61 Far more often, the moral 
sentiments spawning  legal rules are accorded no official place or recog-
nition at the stage of implementation and enforcement, when the law 
leaves them  behind.62 By contrast, feelings of indignation— acutely felt 
and publicly displayed— lie on the very surface of virtually all  legal dis-
putes, transparent in the demeanor of accuser and accused.

For pres ent purposes, then, we may demarcate the moral domain— the 
portion most pertinent to law—as that range of issues and circumstances 
evoking strong feelings of indignation at perceived injustice among sig-
nificant numbers of  people in a given time and place. In short, the rele-
vant subset of common morality is the reach of our shared indignation, 
manifested empirically in myriad ways.  Because ordinary language is one 
of  these, we learn greatly by attending to the places in social life where 
we do and do not employ wording in this register. This understanding of 
morality and its scope- conditions is avowedly so cio log i cal and, as such, 
immediately yields an implication, mentioned earlier in passing, quite 
counterintuitive to anyone approaching morality from more familiar phil-
osophical standpoints. The implication is that  people may conceivably 
construe literally any question in moralizing terms, any question what-
ever,63 just as it is pos si ble in princi ple to construe anything (far beyond 
the fine arts) from an aesthetic  angle.64

To prove the point, we need only identify a few issues, long viewed 
exclusively in technical or scientific terms, that  people now often discuss 
in a decidedly moral idiom. Most  people once regarded the question of 
where to site a contemplated sewage treatment plant as simply a  matter 
of locating the least expensive, permissibly zoned parcel of land.  Today it 
is for many  people a question of “environmental justice.”65 They believe 
that their commitment to distributive justice, or simply justice simpliciter, 
bears directly upon the question of how to allocate the burdens associ-
ated with our collective reliance on certain modern technologies, including 
 those of waste disposal. To similar effect, only fifty years ago few would 
have identified any specifically moral issue— concerning our duties to other 
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species—at stake in decision- making over how or  whether to build a trans-
continental gas pipeline.

The empirical examples I employ to help understand the phenomenon 
of rights to do wrong vary significantly in moral gravity, from the car-
dinal to the relatively venial, the monumental to the mundane. I am not 
much concerned, though, with deviations between law and common 
morality that most would judge trivial in po liti cal import. Neither am I 
especially interested in situations where a gap between the two quickly 
dissolves, as one of them moves effortlessly into harmony with the other. 
More intriguing and significant from the perspective of public policy and 
socio- legal theory are the points at which a tension between them long 
persists  because each is relatively resilient to pressure from the other. A 
certain equilibrium develops between them, with the frailties of each reg-
ulated or redressed by its opposite; in this sense the tension is fruitful, 
productive.  There is much variation between cases in the extent to which 
anyone actually planned this or foresaw its emergence.

Though my chief concern is with the gravest and most vexing of lawful 
injustices, similar causal mechanisms prove regularly at work among vir-
tually all such iniquities,  great and small.  These mechanisms help to create, 
to manage, and sometimes to close breaches between law and common 
morality. To gain some understanding of all  these pro cesses, Chapters 2 
and 3 examined a variety of situations across an expansive  legal landscape, 
differing in several ways— relative moral gravity among them. A phenom-
enon widespread across many spheres of life, banal in garden- variety cir-
cumstances, can become ethically inescapable and po liti cally charged 
when  matters of life and death on a large scale are suddenly at stake. Once 
the lawful wrongdoing becomes serious or grave (terms  here used inter-
changeably), public policy can hardly remain indifferent. At  these times, 
the rationales we ordinarily find acceptable for discrepancies between law 
and morality become decidedly less so.

 There should be serious concern when we create rights to do serious 
wrong on the basis of an assumption that the law can make adequate use 
of extralegal restraints.  These are the situations on which this study con-
centrates: where lawmakers believe, or simply take for granted, that  these 
restraints  will reinforce policy objectives that the law itself cannot directly 
attain.  Were it not for their confidence in a certain baseline adherence to 
common morality— ensured by private conscience, moral suasion, and so-
cial stigma— many legislators would likely forge ahead with more stringent 
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rules.66 That is the case in several of the situations  here examined. At  these 
key moments, we may see ourselves placing a prudent mea sure of trust in 
our fellow man. Yet often we are making more a leap of faith,67 a wager 
we may lose, with heavy costs that we discover only  later, when it may be 
too late to shift course without extraordinary difficulty. When stakes are 
high, such a path is defensible only  after due consideration of its likely 
ramifications, which it too rarely receives.

We should  here distinguish the situations of pres ent interest from  those 
where, for what ever reason, law simply drifts far apart for short periods 
from common morality, as when the former moves at a temporal pace—
or even, more rarely, in a direction— dif fer ent than the latter.  There is no 
productive equilibrium, even for a short period, between an indulgent 
right and a more stringent moral norm.  Legal history is littered with dis-
continuities of this sort. It is worth mentioning a  couple of them, to show 
how they differ from situations where rights to do wrong are made pos-
si ble by the environing social restraints upon their exercise.

Consider, for instance, the prehistory of life insurance. In the United 
States, early nineteenth- century lawmakers enacted legislation authorizing 
this ingenious new commercial ser vice. Yet several de cades passed before 
the general public came to consider it morally acceptable.68 Most  people 
viewed it as sacrilegious to ‘ gamble’ on the death of loved ones. Life in-
surance fi nally became commercially  viable only when  people no longer 
saw it as ethically objectionable. That transformation occurred when 
insurance companies found they could successfully market this novel 
product as an ideal way for a  father to demonstrate his moral responsibility 
to  family members by providing for them in the event of his early death. To 
convincingly dissociate the sale of insurance from “immoral” gaming, Con-
gress enacted legislation requiring that the purchaser possess an “insurable 
interest”— a direct personal stake—in the continuing well- being of the po-
tential decedent.69 Influenced by  these changes, common morality gradually 
moved into harmony with the law, making pos si ble the spectacular growth 
of an industry long shunned by potential consumers. Similar obstacles con-
tinue to bedevil the industry in certain non- Western lands, notably China,70 
again for reasons rooted in religious attitudes.

Despite initial revulsion in certain quarters, an American public now 
comfortable with the moral implications of life insurance had  little diffi-
culty accepting the novel recent market in “viatical contracts.”  These are 
agreements whereby HIV victims sell the eventual proceeds of their life in-
surance to complete strangers.71 Some phi los o phers and  legal theorists still 
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cavil at such “self- commodification.” But few  people  today object to the 
practice of organ donation; this won early ac cep tance through the interces-
sion by religious leaders and the creation of secular rituals, rich in gravitas, 
for securing consent from  family members.72 In  these recent American 
experiences, law and mores moved quickly into harmony, with relative 
ease.

The early history of personal bankruptcy law pres ents a converse shift in 
the relation of law and common morality.73  Here, morality changed faster 
than the law, demanding that the latter address a series of novel issues. The 
incipient capitalism of Re nais sance  England posed the novel challenge of 
encouraging productive risk- taking by early entrepreneurs without fos-
tering “immoral” speculation. The common law long preoccupied itself 
with the risk that  people,  whether cunning financial schemers or the merely 
indolent, would unethically exploit the possibility of  legal release from their 
debts. Such  people would, in so  doing, recklessly imperil not only the sol-
vency of responsible creditors, but their own immortal souls. The law  here 
proved slower to accommodate changes in economic life— later crucial to 
modern industrial and postindustrial economies— than the evolving 
mores of the marketplace itself, the commercial culture of its nascent mer-
chant class. Lawmakers’ skepticism began to subside only as fears of “moral 
hazard” diminished. Such trepidation eased with increasing evidence that 
default rates on commercial lending would be acceptable to lenders,  because 
interest rates on this lending could viably “price” that risk.

To bring law and prevailing social mores into harmony sometimes 
proves much more difficult than exhibited in  these two historical experi-
ences. To prohibit slavery in the United States (though not elsewhere), to 
draw American law into line with the stiffening moral sentiments of mid- 
nineteenth- century abolitionism, required a war and the deaths of more 
than 600,000  people. Harmonization can be anything but harmonious. 
 There have existed other such rights, so antithetical to common morality 
of the day that their continued existence cannot be secured through any 
mea sure of prudent moderation in their exercise. This has been the case 
for lawful injustices well short of slavery, though the history of  human 
bondage in mid- nineteenth- century Amer i ca can well serve as the arche-
type of such equilibratory impossibility.74

 These historical episodes, and  others more prosaic, stand apart from 
my primary concerns in that they involve determined efforts to increase 
the mea sure of overlap between morality and the law,  whether through 
means sudden and violent or gradual and peaceful. In the experiences of 
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greater pres ent interest, we find relative equilibrium between  these two 
countervailing normative forces, and a curious kind of dependence, in par-
tic u lar, of the law upon the restraints of common morals. The disparate 
claims of law and morality  here persist, often for considerable periods, 
frequently without arousing  great objection.

It was Montesquieu who offered the first sustained analy sis of the rela-
tions between law and “mores,” which he took to mean widespread, 
everyday social practices embodying prevailing moral sensibilities.  These 
relations, on his account,  were multiple and intricate, yet lent themselves to 
a  simple three- part typology, a helpful starting point for my own, to follow. 
Montesquieu’s original, eighteenth- century prose style strikes the con-
temporary reader as cumbersome or ponderous, and the pertinent passages 
are scattered about his sprawling volume. So let us turn for guidance to an 
able recent interpreter:75

First, Montesquieu argues that when mores are good, or “pure,” as 
he says, laws are often unnecessary. The early Romans, for instance, 
had no law against embezzlement.76 And when embezzlers started 
to appear on the scene, they offended the mores of the Romans so 
much that the law’s demand merely for the restoration of goods 
seemed like a  great penalty. Thus, as long as corruptions offend 
mores, then the law need not respond too harshly. Laws are sim-
pler to the extent that mores are purer. As mores become more cor-
rupt, then the law must anticipate more prob lems.

The Frenchman’s next example involves Roman laws regarding 
guardianship of a ward and inheritance. Early Roman law gave 
guardianship to the closest relative— the person who most often 
was entitled to the inheritance. Montesquieu argues that  these laws 
reflected the fact that the Romans had no worry that in such a 
system the life of the ward “was put in the hands of one to whom 
the ward’s death could be useful.”77  Later Roman legislators  were 
forced to take steps that anticipated plots to kill the ward for his 
inheritance— “fears and precautions unknown to the first Romans.”78 

In the last example, we learn about Roman law’s recognition of 
legitimate  causes of the repudiation of a husband by a wife. Among 
 these was the whipping of a wife by her husband— a chastisement 
 “unworthy of a freeborn person.”79 Montesquieu indicates that 
 later Roman laws did not recognize this as a legitimate cause for 
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repudiation. The Romans had exchanged the mores of the East for 
 those of Eu rope.

Let us look back at  these examples— together they provide a 
sober lesson about the fundamental weakness of law in relation to 
mores. In the first example, we see that  because mores are offended 
by the crimes of embezzlement, Roman opinion makes a minor pen-
alty seem  great . . .  Next, when mores become more corrupt, the 
law must consider  things that it never had to before. The law began 
to punish crimes that mores themselves used to prevent. Fi nally, 
mores can become so corrupt that the law simply gives up. The law 
no longer recognizes corruption as corruption—it tolerates what 
mores have come to tolerate.

 These observations are  today considered unscientific and largely 
ignored by current social science.80  There is some accuracy in this cri-
tique. If it is examined closely, however, the work of  today’s cultural 
anthropologists— Montesquieu’s closest heirs— generally reveals itself to 
be scarcely more systematic.

Aspects of Montesquieu’s analy sis merit rehabilitation if we can refor-
mulate and evaluate them somewhat more rigorously.81 Though we need 
not accept his final counsel, of course, we cannot—in light of law’s recur-
rent failures— ignore his case for chastening our modern hopes that law 
can chart society’s direction indifferently to prevailing ethical sensibilities. 
In none of his three scenarios does the law display any nontrivial power 
to prevent the long- term degeneration of mores. Rather, it is mores that 
give the law what ever force it may have,82 if only for a time, enabling it 
to fulfill its formal promise.83

 Legal rules can prohibit and punish perceived violations of social 
mores, yet cannot staunch  these abuses at their source, nor even long hold 
them at bay, Montesquieu contends. For in the end, the law  will neces-
sarily reconcile itself to consistent violations of long- standing mores by 
no longer regarding them as intolerable, as violations at all, and hence 
ceasing to combat them. As writes a distinguished commentator, for 
Montesquieu “each constitution [monarchy, aristocracy, despotism, and 
republic] is preserved thanks to the moeurs which are proper to it [honor, 
moderation, fear, and civic virtue, respectively], and becomes corrupt when 
 those moeurs are no longer adequate.”84 Still, Montesquieu insists that 
though a wise legislator  will not attempt to regulate all activities, she  will 
seek to influence prevailing mores when  these are corrupt.85 He concludes 
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that as long as a potential tyrant does not directly offend our mores, to 
which we have become ardently attached or complacently accustomed, 
he may other wise revamp our laws in ways profoundly inimical to our 
freedoms and welfare.86 Most  people have greater concern about preserving 
prevailing mores than with the fate of their laws, certainly  those not dis-
cernibly affecting their immediate experience.

Let us sketch out a few further analytic possibilities, inspired by Mon-
tesquieu’s analy sis but beyond  those he fully contemplated. Thus, consider 
this two- by- two  table, with the two axes identified by the possibility and 
necessity of legally codifying a social norm of communal morality.

First quadrant: where it is both pos si ble and necessary for law to step 
in and supplement weak mores,  there is no prob lem. The law can fill the 
breach where mores fail to regulate conduct satisfactorily, restating and 
reaffirming a common morality which may have weakened.87

Second quadrant: it is impossible but also unnecessary that law assume 
an active role in normative ordering,  because common morality is at work 
in successfully moderating the exercise of overbroad rights. The world is, 
again, all sweetness and light.

 There is usually no prob lem in the fourth quadrant  either.  Here it is 
both pos si ble and unnecessary for law to intercede— unnecessary, again, 
 because mores are well entrenched, effectively dampening abusive exer-
cise of a given right. The only complication is that if law does nonetheless 
interpose itself, it might not necessarily reinforce healthy mores but in-
stead “crowd them out.” In that case,  legal entrenchment of moral duty is 
pos si ble but undesirable.

The serious prob lems arise only in the third quadrant, where  legal ab-
sorption of a social norm is both necessary and impossible.  Here, in-
formal pro cesses of equilibration between law and morals simply fail. The 
law cannot effectively intercede to solve critical regulatory prob lems. At 
the same time, extralegal mores prove equally inadequate in addressing 
them. Dire consequences may loom. It is often difficult to know when we 
face this predicament, and even harder to address it. Several situations of 
this sort may spring readily to the reader’s mind.

One of  these near- insuperable predicaments may exist, for example, 
in the uncertain efforts of the United Nations to induce greater restraint 
by multinational corporations operating in poor, po liti cally repressive 
countries.  These are places where national law or its nonenforcement often 
allows such companies to operate at ethical standards well below  those 
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imposed by richer, demo cratic countries, standards protecting  labor, the 
environment, and rights to po liti cal participation. In the judgment of many, 
though recent pro gress is notable, neither mores nor law have  here proven 
entirely satisfactory to essential regulatory tasks.

Some of my case- illustrations of rights to do serious wrong discussed 
in preceding chapters fall felicitously into the boxes where social mores 
fill the regulatory breach. This is the case, for instance, with the right to 
inflict civilian harm in war, and the right to decline essential life support. 
Further  legal restriction appears largely unnecessary, undesirable, or impos-
sible. Vigorous normative ordering remains necessary, however. If private 
ordering proves insufficient at first, moral entrepreneurs  will often go to 
work—as with consumer mobilization against Bangladeshi “sweatshops”—
in closing the gap, strengthening dissuasive mores without enlarging law’s 
formal prohibitions.88

In how it apprehends and investigates the relationship between law and 
morals, this book  will strike many as quite odd. Its approach differs greatly 
from how  others, across several fields of study, have seen fit to conceive of 
and examine that relationship. Chapter 9 briefly scrutinizes  these alterna-
tive lines of analy sis. I indicate how— their many merits notwithstanding— 
they miss key aspects, accessible to understanding through the pres ent 
approach alone.

Possible
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No

Necessary

1

2

3
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9

Why This Book Is Not  

What you Had in Mind

T here are several lively intellectual enterprises that might first seem 
best- suited to examine the relations between law and morality, and 

to answer the more par tic u lar questions this book poses. To make the case 
for my preferred approach, it is therefore helpful to show how  these fields 
of study fall short of essential tasks. The fields are philosophy, economics, 
the sociology of law, and moral anthropology.  Because they do not directly 
join issue with pres ent concerns, as I  will demonstrate, they  shall not serve 
as genuine “foils” in the familiar sense. This chapter does not directly re-
fute any of their claims, though in places I  will voice relevant reservations. 
To students and scholars in  these several disciplines, my aim is instead to 
extend an open, friendly hand in pan- disciplinary dialogue on a very gen-
eral question of perennial curiosity to  legal theorists and other thinkers 
in a number of fields.

I must, however, first address the fellow  lawyers among my readers, 
who may be tempted to confuse my concerns with  those of what we call 
the law of “equity.”

Equity Jurisprudence

This body of law, to which I earlier referred in passing, authorized early 
En glish Courts of Chancery to invent novel and sometimes ingenious 
means for resolving conflicts between what the common law allowed 
and “public conscience” forbade. A landowner might claim, for instance, 
that his neighbor utilized a shared waterway in a manner that, though 
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consistent with the common law, breached conventional notions of 
neighborliness. To decide  whether that was so, courts had to take “judi-
cial notice” of moral understandings prevalent within society, at least 
among its “upright” members.

 These concerns of equity jurisprudence, which  today find analogous 
expression within capacious Eu ro pean doctrines of “good faith,”1 differ 
crucially from my own. Courts of Equity understood their task as reinte-
grating the common morality of their day into judicially enforceable rules, 
when the two had drifted widely apart. At that time, however,  there 
existed no truly demo cratic institutions through whose legislative institu-
tions the moral sensibilities of the day might find  legal register. It was only 
courts and kings who made the law. Equity courts came into being pre-
cisely in order to help close the gap between law and common morality 
by packing ever more of the latter into the former, in ways that settled 
pre ce dents of “common law” could not. Chancery judges thus sought to 
create a body of law more closely approximating prevailing moral sensi-
bilities. The goal always remained: more and better law.

My concern is instead in finding ways to live with that gap, and manage 
it intelligently,  because closing it often proves impossible or undesirable. 
This approach reflects a more modest, realistic assessment of law’s claims 
upon us than “Herculean” theories of the prior generation,2 which staked 
out a considerably broader reach for “law’s empire”3 and insisted that the 
 legal system colonize ever wider swaths of life, extending the reach of its 
under lying princi ples.

philosophy: Rights to Do Wrong as a  
Conflict of Law and Morality

The “conflict between law and morality” is a timeless theme in modern 
Western thought and a central concern of this book. Most such conflict, 
though, involves two situations quite dif fer ent from  those of pres ent con-
cern.  These arise where the law  either prohibits a given act but morality 
requires it, or law requires the act but morality forbids it. In both cases, 
the actor must choose between obeying the law and answering the claims 
of morality.4

This study is concerned, by contrast, with situations where the law au-
thorizes an act that it may also seek to inhibit, and that community mo-
rality may further hinder, at times decisively. The right- bearer in my cases 
does face a choice between what law allows and morality discourages. Yet 
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 whether or not to obey the law— with all the gravity of that decision—is 
simply not at issue,  because he violates the law in neither case. The same 
is true of  those who would lawfully attempt to discourage such a person 
from exercising his  legal rights in ways at odds with societal morality. In 
any event, the predicament that an individual confronts at  these moments— 
whether to exert or forgo her rights—is less significant for social theory 
than the larger question of what place and purpose this peculiar species 
of rights occupies within our  legal system as a  whole.

Some readers  will assume that my reflections must necessarily address 
the perennial puzzle within  legal philosophy over the “separation of law 
and morality.”5 The greatest Anglo- American  legal theorists of the last 
half- century chose to concentrate their considerable intellectual powers 
on precisely this question. It was long believed that weighty po liti cal 
 matters must turn on the answer: notably,  whether it is necessary or pos-
si ble for judges— consistent with their professional duty to uphold the 
law—to enforce the wicked laws of evil regimes. Yet as the scholarly dis-
cussion advanced, it became increasingly clear to all that  little of prac-
tical import truly turns on that controversy, as its leading participants now 
generally acknowledge.

Analytic phi los o phers are fascinated by  whether the law is linked to 
morality at the conceptual level— analytically, logically, or linguistically. 
This is a question about the very nature of law as such, and sometimes 
too, by implication, about how we should interpret its authoritative 
materials. Theorists seek the answers by reflecting on how we  lawyers 
argue among ourselves when applying  these materials to the resolution 
of live disputes (Ronald Dworkin), or by describing how all of  those 
governed by a given  legal system and attentive to its demands employ the 
“concept of law” in their ordinary language and in guiding their lives 
(H. L. A. Hart).6

Phi los o phers observe that we cannot define the nature of law through 
empirical inquiry into the normative content of a given  legal system— that 
is, into what its rules happen (as a factual  matter) to permit, prohibit, and 
require. Countries A and B may both have law yet incorporate within their 
rules very dif fer ent understandings of morality.  Whether the law of a given 
society  ought to incorporate  these par tic u lar understandings rather than 
 others is equally immaterial to the task of answering the question “What 
is a  legal system?” Phi los o phers correctly observe that the answers to ques-
tions about how  actual  legal systems selectively incorporate ele ments of 
common morality are necessarily “contingent,” dependent on peculiarities 
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of place and time. Answers of this sort cannot speak to more universal 
concerns, transcending “empirical ephemera.”

My interest in law’s relation to morality is very dif fer ent from that of 
analytic philosophy. For more intriguing to me— and to most  others, I 
would suppose—is instead the question: How does the law determine 
which ele ments of common morality it  will take up and which it  will leave 
aside? This pres ents a tall task, nowhere currently assayed I believe, and 
my answers are hence necessarily sketchy and provisional, at times conjec-
tural. I wish to suggest a research program, and to initiate it by closely ex-
amining several situations that entail a right to do wrong, then compare 
and contrast  these to learn what accounts for their similarities and differ-
ences. This is a task for social theory, not analytic philosophy, whose prac-
ti tion ers—as I read them, and when I ask them— expressly disavow it.

 There may first appear some tension between my formulation of the 
relevant, researchable questions and Ronald Dworkin’s understanding, in 
par tic u lar, of the relation between law and morality. Dworkin viewed the 
judicial task centrally to involve unearthing the moral princi ples already 
immanent within the law; the judge must then extend  these to situations 
where the positive  legal materials, taken merely as expressions of lawmak-
er’s immediate intentions, might seem to require an ethically unsatisfac-
tory result. Applying the law hence always draws upon morality in ways 
seemingly inconsistent with acknowledging even the possibility of serious 
tension between the two.

Yet even Dworkin did not go so far as to argue that all of relevant mo-
rality, rightly understood, invariably finds adequate embodiment within 
the  legal materials immediately pertinent to resolving a given case. One 
sometimes had to look quite farther afield, he believed, into entirely dif-
fer ent areas of law. Still more impor tant, the morality he had in mind is 
largely that of the phi los o phers, bearing no close or necessary relation to 
what I am calling common morality. Very often, we entirely fail to dis-
cern this second form of morality in the pertinent  legal materials, how-
ever broadly we conceive their legitimate range.

We discover it instead in available indicia of how and when  people feel 
indignation at perceived injustice, when this par tic u lar moral sentiment 
is widely and observably activated. Thus, even if we adopt Dworkin’s ex-
pansive view of morality’s claims upon the law, we are left with the very 
real possibility that law and common morality  will often fail to fall 
entirely into sync, that they are significantly at odds. To this empirical prop-
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osition, Dworkin would have no objection. It would have no interest to 
him, though, for it lacks implications specifically “jurisprudential,” bearing 
on how we should properly interpret  legal texts.

“Morals Legislation”

 There is a second, very dif fer ent way that modern Western philosophy in-
terests itself in the relation of law to morality.  Here the question is no 
longer conceptual, with  whether the very idea of law entails morality (or at 
least an impor tant subset of its claims). The question now becomes straight-
forwardly normative: When should the law prohibit conduct that— though 
immoral, in the view of most— appears to harm no one? “Morals legisla-
tion” is the familiar term to describe  legal restrictions on  matters widely 
deemed “private,” a highly contested concept in this context.

In philosophical debate,7 self- professed liberals generally contend that 
the law—as when it bars pornography—is over- inclusive of common mo-
rality, particularly of its illiberal ele ments. Common morality condemns 
the given conduct, yet the law should nevertheless allow it, liberals con-
tend,  because it harms no one except perhaps arguably the person imme-
diately undertaking it. “That’s his choice,” we often say. In other words, 
roughly speaking, liberals criticize an existing law where, in proscribing 
certain acts, it incorporates ele ments of common morality inconsistent 
with J. S. Mill’s famous “harm princi ple.”8

My concern is instead with situations where the law is  under- inclusive 
vis- à- vis common morality, allowing what most  people condemn, though 
they would not necessarily outlaw it.  Here,  there is no “legislation of pri-
vate morality,” hence no grounds for opposing “state paternalism,”9 
which is always the chief objection invoked against criminalizing “per-
sonal vices.”10

“Applied Ethics”

The field of applied ethics seeks to bring vari ous moral theories, notably 
deontology and consequentialism, to bear directly upon practical prob-
lems in public policy and daily life.11 Yet applied ethicists display essen-
tially no interest in the relation between law and common morality. The 
policies and practices  these authors critically appraise— for instance, na-
tional restrictions on immigration— often find ample endorsement within 
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both of  these normative  orders at once. In other words, common morality 
and the law (both quite restrictive) are nearly in sync. The prob lem for 
ethicists lies elsewhere: both common morality and the law are often in-
consistent with what they consider “critical” or correct morality. Critical 
morality disabuses us of our unreflective assumptions and conventional 
precepts. It is this species of morality that tells us what we  really owe to 
one another, what it is that justice, properly understood, truly requires of 
us. Wherever pos si ble, both law and common morality must cede to such 
true morality,  these thinkers believe. They generally evince no professional 
curiosity about the ways in which, or the reasons why, common morality 
deviates empirically— here, but not  there— from  either true morality or 
the law.

Consider, nonetheless, how an applied ethicist might approach my cen-
tral questions. Suppose that lawmakers draft a par tic u lar  legal right 
while  under the sway of “rule- consequentialism,” the view that overall 
consequences determine a law’s moral acceptability. That right  will then 
sometimes permit conduct a Kantian would consider wrongful,  because 
it violates some aspect of essential  human dignity, if only with re spect to 
a small number of persons. She would then discourage the right- holder 
from exercising his entitlement. One could say that the right- bearer holds 
a consequentialist- inspired right to do deontological wrong. Conversely, 
the law may reflect lawmakers’ commitment to protect the right- holder’s 
dignity, come what may, irrespective of societal cost. In exercising his en-
titlement, the right- bearer  will then, at times, likely cause some harm to 
 others, who may in turn discourage him from acting upon his  legal right 
in this fashion. One could say that law  here establishes a dignity- protective 
right to cause consequential harm.

This way of thinking does not carry us any further, though, which is 
to say it does not carry us very far at all. For many phi los o phers them-
selves, all this appears an unsystematic temporizing, a muddled and in-
consistent hedging, in any event, an incoherent tacking back and forth on 
 matters requiring consistent adherence to first princi ples. What does phi-
losophy bring to the  table in such  matters if it cannot help us think more 
systematically and coherently about them than we already do?

The Economics of “Law and Social Norms”

Some readers  will consider it natu ral and inevitable to take up the eco-
nomic analy sis of law and social norms, a subject recently treated to con-
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siderable scholarly attention.12 That body of writing, though at times in-
sightful, alas proves largely immaterial to pres ent concerns, for the 
following reasons.

First, the economic lit er a ture shows  great interest in how we might 
employ good law to weaken bad norms, notably  those dissuading us 
from honoring our  legal and moral duties to  others. Social norms are 
said to impose, on  those violating them, psychological and emotional 
“costs”13— a word employed very expansively, at times to the point of near- 
meaninglessness. My chief concern is instead to understand how and 
when good norms discourage  people from exercising and extending their 
own rights in bad ways.

Second, though its central concerns are largely confined to norms of 
mere coordination, the most ambitious and influential writing in this eco-
nomic lit er a ture fails to disaggregate this very broad notion— norms 
simpliciter— into its vastly dif fer ent subsets.14 Distinctions of this sort are 
admittedly irrelevant where the aim is precisely to locate and account for 
regularities in all manner of  human be hav ior through a single, simply 
stated axiom about the corollaries of rational self- interest. As  legal econ-
omists understand them, norms are impor tant (and in ter est ing)  because, 
and only  because, they are what make  these behavioral regularities 
pos si ble, by providing “focal points” for cooperation, thereby enhancing 
efficiency, overall public well- being. Compared to the law’s formalities, 
norms can often better reduce transaction costs, if only  because norms 
do not require police, courts, prisons, or collection agencies. Yet many 
would say that such norms are not truly “normative” at all.15 For they 
need not directly involve  matters of fairness, justice, or virtue. Fairness 
becomes relevant only in  those special circumstances where one gains un-
fair advantage by violating a coordination norm to which  others consis-
tently conform.

This book concerns itself with norms only of the latter sort, which I’ve 
called mores, not norms in general. Mores generally involve conduct 
deemed mala in se (inherently wrong), not merely mala prohibita (wrong 
 because unlawful).16 Only mala in se norms uniformly generate indigna-
tion at perceived injustice. In fact, my interest in mala in se mores con-
sists exclusively in how they block the exercise of par tic u lar  legal rights 
in par tic u lar contexts, where such exercise runs afoul of common morality. 
By no means does this type of norm necessarily facilitate cooperation, for 
that  matter. In fact it regularly leads its adherents into conflict with  those 
who understand morality’s requirements quite differently.
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Third, in the interest of conceptual parsimony, the economic analy sis 
of norms generally travels at so high a level of generality as to adequately 
explain very  little of  actual life.17 It is scarcely of  great surprise, for in-
stance, to discover (as influential works in this field instruct, often  after 
several pages of refined mathematical modeling) that most  people seek 
“esteem,”18 or wish to “signal” (i.e., convey) that they are “trustworthy 
types.”19 Or that they strive to meet the expectations of  those around them, 
what ever  these may be.20 Observations of this sort could offer novel in-
sight only to  those apparently operating on the prior belief that all  human 
be hav ior, when the state does not suppress it, originates in the decisions 
of discrete individuals bereft of any significant attachment to  others, 
lacking any concern with how  others view them.

Fourth, in its more generalizing formulations, the economic analy sis 
of social norms has displayed  little predictive power21 or even clear, 
compelling policy implications.22 It chiefly offers “just-so stories” co-
incidentally matching up an author’s favored, a priori theory of  human 
motivation to a smattering of cherry- picked facts, with case- illustrations 
“selected on the dependent variable,” a violation of basic social scientific 
protocol. Untested in any systematic way, such a theory can do  little more 
than loosely illustrate its authors’ metaphysical intuitions. The economists 
of norms largely content themselves with identifying discrete micro- 
mechanisms of self- aggrandizement and self- preservation.  These are argu-
ably pres ent, in some mea sure, essentially anywhere and everywhere. The 
more significant questions concern differences in degree, from one context 
to another. Virtually never do economic analyses undertake the more 
challenging task of assessing a number of alternative hypotheses derived 
from conflicting theoretical premises.  These would necessarily include the 
possibility of morality’s genuine internalization, a scenario rarely fore-
closed by available data.

Fifth and fi nally, though economists admit the periodic superiority of 
informal norms over law as a regulatory modality, they  favor norms 
 because (and where)  these yield greater efficiency. Norms are often pref-
erable to law, however, for reasons very dif fer ent. That is especially so 
when the norms in play are not utilitarian in inspiration, not focused on 
overall well- being, however conceived. Social norms sometimes work to 
foster virtue in individuals and to protect their  human dignity. When the 
law sees fit to rely upon norms, it is often in hopes of attaining  these same 
aspirations. And  because such nonutilitarian norms do not always en-
hance cooperation, they sometimes reduce efficiency.
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In any event, economic writing on the relation between law and social 
norms chiefly concerns itself with accounting for when, within a self- 
enclosed communal enclave, disputants seek redress in  legal venues and 
when via informal mechanisms.  These inquiries show  little interest in ex-
plaining, beyond  these tightly circumscribed contexts, the extent of law’s 
formal reach into areas of society already intensely governed by informal 
norms.  Here, a sociologist of law, Eric Feldman, offers greater insight.23 
Though he too studies dispute resolution, he finds that even where in-
formal norms are strong, as among Tokyo’s tuna traders,  people may still 
choose to resolve their disagreements through courts, in this case a court 
administered by members of that par tic u lar occupational group. Econo-
mists and sociologists largely agree that it is more efficient to resolve dis-
putes informally where  there exist strong intragroup bonds establishing 
shared moral standards. But if so, then the tuna traders, in preferring ju-
ridical formalization, appear wildly irrational in not acting upon their 
clear self- interest. That seems not merely an ungenerous interpretation, 
but an improbable one, Feldman observes.

Like Feldman— and Montesquieu, in this book’s first epigraph, for 
instance— I too am curious about what happens when law and its 
 institutions permeate a social order already rich in mutual moral expecta-
tion, dense in extralegal ordering. At  these times, the law may formally 
authorize morally disfavored conduct, yet not actually embolden and en-
counter much of it. At least not nearly as much as lenient rules “on the 
books” would seem to augur. The economic lit er a ture provides a variety of 
micro- inquiries into the inner workings of such insular enclaves as diamond 
dealers, sumo wrestlers, medieval Eu ro pean and Maghrebi merchants, Chi-
nese cross- border family- business networks, and Shasta California  cattle 
ranchers—to cite the leading case- studies.24 Unlike  these works or Feld-
man’s, I am not chiefly concerned with the norms governing how  people 
choose to resolve  legal disputes  after unlawful conduct has occurred. 
Though  these experiences do fall within my compass, I wish to broaden 
our attention and train it as well on situations where no  legal disagree-
ment exists, nor could arise,  because the objectionable conduct at issue is 
perfectly lawful, and acknowledged as such even by  those who find it 
objectionable.

A further frailty in the economic analy sis of social norms lies in how it 
lavished much attention on the ways we farsighted elites might tinker clev-
erly with law to alter prevailing moral sentiments  toward this or that discred-
itable practice,25 such as our disinclination to donate harvestable human 
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organs. In assessing the prospects for success, scholars mostly ranged from 
guarded optimism to extravagantly wishful thinking. Even the most cau-
tious seemed to intimate that auspicious practical answers lay just ahead: 
Can we “evaluate dif fer ent kinds of interventions” with our innumerable 
tools of law and policy, pondered Eric Posner, “according to the likelihood 
that they  will enhance desirable forms of nonlegal cooperation and sub-
vert undesirable ones?”26 The long history of public campaigns at moral 
reform— certainly  those on a broad scale, like the American Temperance 
Movement and China’s Cultural Revolution— strongly suggests, however, 
that social mores follow a more elusive and convoluted course, recalci-
trant to most such machinations. And though major changes in mores un-
doubtedly do occur,  these changes have proven largely opaque to genuine 
scientific explanation. Such explanation seeks to assess alternative hypoth-
eses and disentangle the relative influence of competing causal  factors.

Still, it is clear that state power,  whether exercised within the law or 
through its violation, generally proves too crude an instrument for per-
manently transforming prevailing morals in intended directions, certainly 
not without undesired consequences, often vast. This is not to deny that 
governmental repression can effectively drive underground— even thor-
oughly suppress, for a time— practices officially disfavored yet still cher-
ished by many.  These include the sacrificial rituals of banned religious 
groups, as well as cockfighting, bearbaiting,27 and dwarf- tossing,28 or 
more con temporary indulgences like potato chips, soft drinks, overeating, 
binge drinking, marijuana, and “prob lem” gambling.29

One encounters no effort within the considerable scholarship on the 
relation between law and social norms to identify the sources of this con-
sistent failure, nor to uncover reasons for the few, arguable exceptions to 
the rule. Still less does one find any candid recognition of the extent to 
which prior attempts to officially denigrate popu lar practices— deemed 
immoral by  legal elites of the day— resemble more con temporary pro-
posals, even for purposes of distinguishing  these seeming pre ce dents from 
current campaigns. What one instead encounters are continued cele b-
rations of law’s transformative powers, exaltations of its ability to con-
jure new social and cultural realities into being.

Typical is this rousing peroration from Robert Post,  later the dean of 
Yale Law School: “Law can create the preconditions of its own legitima-
tion,  because it can establish values that ‘seem natu ral and necessary.’ Law 
is in this sense performative, constituting the very culture in whose ser-
vice it purports to act.”30 He then adds the proviso, “Of course law may 
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fail in this task of cultural creation, in which case a social crisis may 
ensue.”31 Post clearly intends this as a reservation to his bold, preceding 
assertion. Yet his ‘qualification’ is in fact bolder still. For it suggests that 
law is the preferred method to “establish values,” the primary source of 
“cultural creation,” perhaps the only fully acceptable means, in fact. And 
therefore “a crisis may ensue” if society had to rely in significant mea sure 
for its values and culture on wellsprings not chiefly juridical. This is “ legal 
centralism” with a vengeance, the view that law, and law alone, is what 
acceptably holds together a modern social order. This stance is wholly he-
gemonic among American law school faculties.  Until not long ago, it has 
been widely shared in few other places. This fact alone is enough to mark 
it as exotic, an anthropological curiosity, an anachronistic eccentricity.

We law professors sometimes accede— passingly, grudgingly—to a 
weak version of law’s limitations, of history’s cautionary tales.32 We none-
theless stop well short of acknowledging the true magnitude of the ob-
stacles to our task. This is scarcely surprising: no one enters a professional 
field with a view to demonstrating its severe limitations in solving the cen-
tral prob lems it sets itself. While we bemoan our disappointing track 
rec ord,  those of Foucaultian leanings and vaguely anarchistic impulses, 
temperamentally averse to all such authoritative efforts at “normalizing,” 
 will have  every reason to rhapsodize about it. In fact, they should rejoice 
in the resilient spirit of subaltern re sis tance to all such ephemeral policy 
enthusiasms, each deploying its own peculiar “biopo liti cal technology of 
governmentality” against so wide an array of pleas ur able practices.

The Sociology of Law and the frailty of Individual Rights

Scholarship in the sociology of law, on “law and society,” would initially 
seem a natu ral place to look for sustained engagement with pres ent ques-
tions. Yet answers are virtually absent  there. What one does find, closely 
related, is the frequent insinuation— not quite an argument,  really— that 
 there is something wanting, almost morally deficient, about asserting one’s 
experience of discrimination (racial, gender, or disability) in the law’s indi-
vidualistic categories; for such victimization actually emerges from larger 
institutional structures and social practices.33 It would seem woefully mis-
guided, in short, simply to invoke one’s own  legal rights when broader 
change is necessary to secure them, for oneself and  others.34 It is too much 
to realistically expect that, simply through pressing one’s own, isolated  legal 
claim, one might succeed in calling significant public attention to what 
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remains inherently a systemic prob lem, one that must be attacked root and 
branch. And it is surely correct, of course, as  these scholars urge, that truly 
large- scale injustices— where discrete wrongs are truly integral to a larger 
prob lem— cannot be fully redressed by any single piece of litigation.

The worthy victim of discrimination,  these scholars observe, is unlikely 
to pursue his individual claims  unless he understands them as part of an 
encompassing pattern, which he learns to recognize and resist only with 
support from “a wide social network”35 of fellow victims and  legal activ-
ists, urging him on. Without this awakened so cio log i cal awareness, his 
“rights- consciousness”36 is simply alienated consciousness, on a Marxian 
view of the  matter. Raising a consciousness of rights is thus a worthy po-
liti cal aim only when this fosters a collective consciousness of shared vic-
timhood; and this is highly unlikely to occur without prompting from an 
elite vanguard of “cause  lawyers.”

Somewhat at odds with this view,  others within the law- and- society 
canon do regularly suggest that individuals are too slow to claim their 
antidiscrimination rights, at least, and that victims confront herculean ob-
stacles to that end.37 A number of identifiable mechanisms operate, elu-
sively yet potently, to discourage them from taking even the first steps 
down the long, arduous path to  legal vindication. This path requires sev-
eral in de pen dent steps, from recognizing the injury itself to “naming” it 
as wrongful, then identifying and “blaming” a culpable party, to formal 
“claiming” against that party.38 Only then does one confront the challenge 
of “prevailing” in court.

Yet if  there  were ever a circumstance when it is fitting and proper for 
the potentially meritorious claimant to demur from asserting her full bat-
tery of  legal rights, we never learn about it in this considerable lit er a ture. 
This may admittedly be  because the par tic u lar rights  these studies inves-
tigate are ones that, most of us believe, should never be foresworn, their 
pos si ble violation never endured. We would then require some account, 
though, of why  these certain rights, and not  others, fall into this category, 
an analy sis offered nowhere in this body of scholarship.39 From its stand-
point, informal encumbrances on exerting one’s rights—of employees 
against employers, minorities against majority institutions,  women against 
men— are (put bluntly) bad.40 To invoke one’s individual rights is fully 
commendable, however, only insofar as it reflects and fosters po liti cal 
solidarity with  others whom the right- bearer should recognize and em-
brace as comrades in arms. What ever social forces may help raise the 
right- bearer’s consciousness in this re spect are what truly deserve our 
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praise and support, not the par tic u lar claimant and his isolated act of 
rights- assertion.

This long- standing scholarly tradition does not purport directly to ad-
dress the question of immediate concern, that of when  people consider it 
wrongful to exercise their rights, and acceptable to dissuade  others from 
 doing the same. Still, the canon of law and society does implicitly offer 
the answer just outlined. This answer relies too heavi ly on broad- brush 
categories—of race, gender, class—to serve any pres ent purposes, equally 
so cio log i cal in nature. It accords no place, in par tic u lar, to the moral dis-
cernment that ordinary  people themselves display in distinguishing among 
the many types of situations in which  these questions arise. The questions 
I pose at this point are entirely empirical and explanatory, not at all nor-
mative. They invite no flights of metaphysical fancy, and bear centrally 
on the relation of law to society, however one wishes to define  these terms. 
It is therefore la men ta ble that this distinguished intellectual tradition has 
found virtually nothing to say about them.41

Moral Anthropology

This scholarly field, writes a leading proponent, “explores how socie-
ties . . .  found their cultural distinction between good and evil, and how 
social agents concretely work out this separation in their everyday life.” 
Moral anthropology thus “helps understand the evaluative princi ples and 
practices operating in the social world, the debates they arouse, the pro-
cesses through which they become implemented, the justifications that are 
given to account for discrepancies observed between what should be and 
what is actually.”42

Scholarly curiosity of this sort is rather new. For cultural anthropology 
has long been mired in a “hermeneutics of suspicion”43 discouraging in-
vestigators from treating ordinary moral sensibilities as worthy of close 
sympathetic attention.44 The importance of moral sentiments resided 
chiefly in how they serve as a smokescreen for something  else, always more 
sinister.45 Anthropologists of Nietz schean persuasion, in par tic u lar, have 
understood nearly the entire enterprise of moral ‘discourse’ in the West— 
over which the Christian churches long predominated—as aimed chiefly 
at suppressing sensual pleasures that many contemporaries deem entirely 
legitimate. The intellectual architects of such discourse sought to normalize 
relations of domination, as by preaching the moral duties that wives owe 
to their husbands.
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Talk of morality fared no better among  those whose theoretical tastes 
inclined  toward Bourdieu. He conceived of morality as integral to the 
“habitus” and “cultural capital” by which certain ele ments of the domi-
nant class improve their standing relative to other such ele ments, by ex-
changing their symbolic (including moral) capital for material and po liti cal 
forms.46 When the individual exercises his capacity for moral judgment 
of  others, this is actually a thinly veiled weapon for “distinguishing” him-
self from members of social classes that he disdains, for denigrating their 
moral failings and highlighting his own virtues.47 From  either theoretical 
perspective, that of Bourdieu or Nietzsche, the resources of moral lan-
guage as a supple, probing instrument of collective self- assessment and 
social criticism, regularly employed in fact to justify rebellion, are largely 
ignored when not simply denied. This failure of appreciation is especially 
evident concerning the resources of liberal moral theory for the power ful 
criticism of  actual liberal socie ties. It is scarcely surprising then that, when 
two leading French scholars argued that most  people are sincerely com-
mitted to offering moral justification for their actions, and that social in-
tegration emerges from the resulting interplay of convictions,48 many 
initially greeted  these findings as scandalous.

Social scientists of more conventional stripe than Bourdieu or Nietzsche 
may lack their visceral antiliberalism, yet often succumb to a second pit-
fall. We often perceive our professional stature intolerably sullied when we 
allow ourselves to draw up “too closely to the taken- for- granted stuff of 
everyday life,”49 writes one of our number. Such homely “stuff” notably 
includes the moral appraisals that life invites, even requires us to make, on 
literally a daily basis. It is just such quotidian encounters, however, that 
arouse our most acute concerns and emotions, suffuse our “life- world.”50 
The scholarly result of this inattention is a strange desolation, a dead space 
of the so cio log i cal unimagination. To which sociologist Andrew Sayer issues 
a rare and moving dissent, warranting quotation at length:

We are ethical beings, not in the sense that we necessarily always 
behave ethically, but that as we grow up we come to evaluate be-
haviour according to some ideas of what is good or acceptable. We 
compare and admire or deplore par tic u lar actions, personal traits, 
social practices and institutions. How  people behave and should 
behave with re spect to one another is undeniably impor tant to us, 
indeed it is hard to imagine anything more impor tant, yet social sci-
ence tells us  little about our sense of what is good or bad in  these 
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 matters and why it is so impor tant to us. Its third- person descrip-
tions typically drain away the normative force of such consider-
ations, making it appear that we are mere pursuers of self- interest, 
creatures of habit, followers of conventions and norms, or puppets 
of power. . . .

Given the care and attention that  people sometimes give to de-
ciding what to do for the best in their dealings with  others, given 
the subtlety and difficulty of some of the issues that they agonize 
over in  running their lives, and given the power of . . .  sentiments 
such as re spect, compassion, gratitude, shame, guilt, pride, hate, dis-
gust and resentment, this bland rendering of the ethical dimension 
of social life is almost insulting. If we encounter someone who is 
disrespectful, dishonest, callous or selfish we are likely to react 
strongly. Even if we wish to be tolerant and nonjudgmental about 
 others’ actions, characters and lifestyles, this too is a moral stance. 
As social beings, we simply cannot live without developing some 
sense of how actions affect well- being and how we  ought to treat 
one another.51

With the historical weight of so much scholarly skepticism against it, 
it is hardly remarkable that the serious study of how we bring sincerely 
held moral standards to bear upon the intricacies of our daily lives— 
deciding how to adhere, when to depart— has been so long in arriving 
and remains still incipient.52

The new field of moral anthropology, heavi ly inspired by Foucault’s 
 later works, offers much promise  here. Through ethnographic inquiry, its 
prac ti tion ers seek to gain some methodical purchase on what one scholar 
calls “lay normativity . . .  the first- person evaluative relation to the 
world.”53 The best of this writing, though theoretically informed, oper-
ates quite close to the texture of immediate experience, often one of cruel 
indifference and terrible anguish,54 though also, intermittently, of extrava-
gant generosity, of both the spirit and the pocket book.55 Texts in this vein 
can defy all conventional genres of writing, scholarly and literary, scientific 
and humanistic; they intermix interior monologue with the meticulous de-
scription of external surfaces, unobtrusively conveying, for instance, the 
salty scent of drying tears on a sorrowed face.56

In any event, moral anthropologists have only begun to reach some 
of the pressing questions Sayer intimates. Such an enterprise would ex-
amine how  people directly experience a range of moral sentiments when 
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confronting quandaries on which they are daily compelled to reflect. 
 These reflections, often wordless, concern what  people owe themselves, 
what is right or wrong, and the relevance of  these very categories in in-
terpreting their intimate encounters. How do  people make nuanced sense 
of their choices when they are confident they know what morality re-
quires of them, but must weigh the considerable personal costs of acting 
upon such knowledge? What goes through our heads and hearts, in other 
words, when we deliberate— within ourselves and among  those we most 
trust— over how to meet the moral challenges, ordinary and extraordi-
nary, that life throws at us?

 These few questions naturally invite several  others. What place might 
the law occupy in  these earnest self- reflections, where it clearly authorizes 
conduct we or  others deem unethical? In appraising our conduct,  will 
 others— those whose good opinion we value— more heavi ly weigh the 
legality of our action over its immorality, or the reverse? How much 
importance do we accord the fact that  others consider our conduct 
wrongful, though they acknowledge it to be lawful? How much signifi-
cance do we ourselves accord the apparent wrongfulness of our conduct, 
even as we correctly reassure ourselves of its legality?

Fi nally, how do the answers to all  these questions vary between cul-
tures whose members may or may not accord the law much inherent 
authority?57 How do  those answers differ, within a given society, according 
to variations in social stature among  those engaged in  these appraisals? 
And if we exaggerate the inclination to consider such  matters at all (even 
haphazardly), then what might ethnography teach us about the subjective 
experience of moral indifference, the phenomenology of “simply not giving 
a damn”?

One hopes that this promising new field of inquiry  will soon address 
such questions, treat them as integral to its promising new research pro-
gram. It has not yet done so.



233

10

The Changing Stance of  Lawyers 

 toward Common Morality

Moral Certainty as the Basis of professional Authority:  
Or, How We  Lawyers Once viewed Our vocation

Individuals and institutions regularly seek professional counsel in situa-
tions where the applicable law clearly authorizes a  great deal more than 
do prevailing mores. The client may therefore lawfully engage in conduct 
that most  people consider reprehensible. As best we can tell from the his-
torical rec ord,1 American  lawyers once felt authorized and impelled at 
such moments to call a client’s attention to extralegal considerations of 
this sort, as he deliberated over how to act upon his rights. Through  these 
intercessions, attorneys sought delicately to suggest that their clients be-
have more “responsibly”—as prevailing moral sensibilities understood the 
term— than the law itself unequivocally required.

The bar’s ethics rules have long permitted us to offer such nonlegal 
counsel.2  These rules do not require us to do so, however, even where a 
client’s interests could be well served by hearing it. Like the rules to which 
clients themselves are subject,  those of  legal ethics leave  lawyers  free to 
disregard common morality if they so choose. It is surely fair to surmise 
that the general public— defensibly or other wise— wishes us firmly to in-
tercede against prospective client conduct widely deemed highly uneth-
ical. In failing to require such intercession, the rules of  legal ethics thereby 
create a species of rights to do wrong, as this book employs the term.

And yet, if this is how most  people view such rules  today, we should 
recall that they  were first drafted in contemplation of a profession whose 
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members  were not so uncomfortable about discouraging clients from 
“sharp practices” not clearly illegal. “Statesmanlike” appeals to “public 
morals”  were apparently not uncommon, though it would be mistaken 
to magnify  these intermittent rhetorical forays into some long- lost “golden 
age”3 of hyper- ethical lawyering. The occasional resort to gentle ethical 
exhortation may have nonetheless been integral to professional self- 
understanding, on some accounts,4 though  these longstanding inclina-
tions came  under increasing pressure within the new corporate bar at the 
beginning of the twentieth  century. It is no small irony that early Amer-
ican  lawyers could speak with such apparent confidence in what common 
morality required of their commercial clients while adopting a decidedly 
uncommon stance of “noblesse oblige.”5

This haughty habitus is all but avowedly aristocratic in character, as 
many since Tocqueville6 have observed. The bar’s cultural authority7 over 
extralegal aspects of client conduct thus rested on its members’ confidence 
in their elevated social stature— and, by implication, on their moral supe-
riority in relation to clients deemed “mere merchants.” In hindsight, what 
is most unfamiliar, counterintuitive, even astonishing in this picture is that 
the clients, captains of the country’s emergent large industry,  were appar-
ently willing to accord their attorney, despite his far inferior wealth, some 
deference of this sort, even to hear him out.

Few Americans now view the  legal profession in such terms, of course—
as a serious guardian of common morality, valiantly pressing back the 
tides of unrestrained commercialism, preserving nonmarket values increas-
ingly frail. Opinion surveys consistently suggest, in fact, that we are not 
held in especially high ethical regard,8 to put it generously. Most Ameri-
cans would  today surely scoff at the notion that we  lawyers exercise any 
“civilizing influence” on our corporate clients, infusing moral consider-
ations into their decision- making beyond any the law itself unambiguously 
adopts. Some of us may have won the wealth of aristocrats but have surely 
lost all trace of leisurely gentility.

Some evidence suggests that, over the last half- century, we American 
 lawyers have retreated from that earlier self- understanding.9 Like our cor-
porate clients themselves, we increasingly view this willfully aristocratic 
persona as indefensibly paternalistic, reflecting a certain diffidence, almost 
indifference,  toward the pressing challenges of our business clients. The 
rationale offered for our current stance is that we live in a morally plu-
ralistic society, whose members subscribe to very dif fer ent conceptions of 
the good. Only the  legal system can hope to hold together so potentially 
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fissiparous a social order, and we  lawyers are essential to that system’s 
operation. We must therefore suspend any moral appraisal of our clients’ 
ends, assisting them by what ever lawful means may advance  these lawful 
objectives.10 Our rules of professional responsibility hence provide what 
phi los o pher Joseph Raz calls “exclusionary reasons”11— that is, grounds 
for excluding any broader normative considerations from our professional 
purview. Within this field of vision, such common morality as may exist 
is immaterial to, and indeed likely to be often at odds with, our proper 
role and duties within such a society.

This view finds abundant colloquial expression in the ordinary lan-
guage of American  lawyers. From his survey of them in the early 1990s, 
Nelson quotes one as saying: “I personally would have a prob lem even 
conveying my own view of the morality of the situation to a client. I think 
morality is a very slippery concept, primarily in the eye of the beholder.”12 
 There are several areas of  legal practice where attorneys still largely 
control how a dispute  will be handled: criminal defense, personal injury, 
divorce, and bankruptcy. However, corporate clients  today directly de-
termine key details of their repre sen ta tion, especially in litigation, on such 
 matters as witness preparation, discovery,13 and even spoken objections in 
court.14 The litigator’s immediate ‘client’ is generally the com pany’s in- house 
counsel, who is the “most vocal partisan of the litigator- as- agent model,”15 
according to one empirical study. A prominent historian of the American 
 legal profession thus concludes,

In recent de cades the claims that  lawyers are the exemplars and 
transmitters of public values, guardians of the public purposes of 
the law and the system of restraints on liberty, and mediators be-
tween excesses of democracy and plutocracy, have almost com-
pletely dis appeared from the rhe toric and self- image of the elite 
business bar . . .  Business  lawyers see themselves simply as part of 
the financial and business ser vice industry, selling complex technical 
skills to help clients minimize  legal costs and manage risks in the 
global economy.16

 There is some indication that our pres ent, unsentimental way of 
thinking about the relation of law and common morality may explain the 
profession’s apparent contribution to the 2008 financial crisis. A leading 
corporate- law scholar thus finds that in- house counsel for major invest-
ment firms,  those promoting subprime mortgage securitization in par tic-
u lar, felt themselves trapped in “co- dependency” on reckless clients.  These 
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attorneys faced a “Darwinian . . .   career tournament” ensuring that they 
would “predictably frustrate focus [by their clients] on ethics beyond min-
imal  legal compliance.”17 In other areas of practice, too, a perverse sym-
biosis often develops whereby  lawyer and client— viewed through the lens 
of common morality— bring out the worst in each other. The  lawyer tells 
herself, “I am only acting at the behest of the client. The injustice is his 
responsibility, not mine.” The client rejoins: “I would never have consid-
ered  doing this, but my  lawyer says I should.”18 Each is passing the buck, 
some  will say, yet neither is telling an untruth.

 Until recent de cades, few would have considered it ironic or paradox-
ical that corporate  legal counsel would “arrogate” to themselves a pro-
fessional duty to dissuade clients from employing rights in ways at odds 
with prevailing morals. Lawmaking itself was necessarily a somewhat dif-
fer ent endeavor in such conditions.  Until the early 1970s, legislators— 
when deciding the scope of law’s authorizations— could assume a  legal 
profession whose members counseled restraint when  these authorizations 
proved unclear. The law of business corporations, in par tic u lar, could 
therefore formally indulge certain sorts of questionable conduct, at the 
margins; for draf ters knew that informal remonstrance would limit ex-
ploitation of this slippage between law and morals. Any reputable  legal 
counsel would moderate the ethically uncouth impulses of our nouveau 
riche clientele, dispelling dangers of rights abuse. More intrusive  legal pro-
scriptions would be unnecessary.

As the American practice of law became ever more commercial in focus 
throughout the twentieth  century, the social foundations on which gen-
erations of legislators and judges established  these rights to do wrong have 
eroded. This is not to say  those foundations have dissolved; nor have the 
professional sensibilities restraining the objectionable exercise of  these en-
titlements.  There remains, moreover, much argument over how fast or 
extensive  these changes have been. Yet in creating early instances of rights 
to do serious wrong, lawmakers had implicitly assumed the vitality of 
 these restraining sensibilities, whose full significance and precariousness 
we can only now begin fully to appreciate.

The analy sis just offered should call into question the continued 
 defensibility of long- standing rights  adopted on the basis of so cio log i cal as-
sumptions no longer valid.  These rights could include, for instance,  those 
authorizing companies to compensate man ag ers and directors chiefly on 
the basis of quarterly profits rather than longer- term per for mance. For gen-
erations  these rights  were uncontroversial,  because few  imagined that cor-
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porate decision- makers might someday exercise them in ways so greatly at 
odds with shareholder and societal expectations.19 Economists  will predict-
ably reply that such  people  were simply responding to then- prevailing in-
centives. Yet the rights creating  these incentives  were already long available. 
It must therefore be that shifting moral sensibilities among business and 
 legal elites played a role in attenuating self- restraints, in causing  these elite 
professionals to newly act upon long- present opportunities (in ways that 
many business leaders in other Western lands find almost obscene).

 There is also reason to believe that, though they have lost their prior 
self- assurance in addressing moral questions their clients faced,  lawyers 
 today continue to rest their authority in no small mea sure on a certain, 
distinctive relation to common morality and its demands. That is a rela-
tionship quite dif fer ent than in the past. Though our societal influence 
once required  great self- confidence in our own powers of ethical discern-
ment,  today our influence rests far more on our skills in eliciting mistrust 
and suspicion  toward the competence and moral integrity of  others, in 
evoking reservations about how much we may rely upon their professed 
good  will  toward us. To be sure, it  will be initially puzzling why it might 
come to pass, as the next section contends, that incertitude could  today 
become as essential to our professional authority as, in the past, was its 
very antithesis.

Moral Doubt as the Basis of professional Authority:  
Or, How  Lawyers Now view Their Jobs

We law professors make a living by helping our students mostly get, not 
“to yes”— the aim of real- life negotiations— but “to maybe,” as we put 
it.20 This requires sowing doubt, where most  people crave certainty. Few 
of us view our aim as conclusively resolving disputes, pointing the way 
 toward a single, definitive “right answer.” Mostly, we seek to suggest how 
cases might credibly “go  either way,” more often than our students would 
initially suppose, so that results  will regularly turn on the relative ana-
lytical firepower brought to bear by contending  legal counsel and their 
well- coached witnesses.

To this end, it is often helpful heuristically to pay closer attention to the 
places where law departs from common morality than where it conforms. 
Thus, common morality may suggest one result, the law another. Such situ-
ations invite counsel with the weaker  legal argument to find clever ways to 
appeal to common morality, where it can be found, especially in disputes 
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likely to go before a jury. In settlement negotiations, “getting to maybe” 
sometimes involves planting the possibility that the jury may choose to 
rely more on prevalent moral sentiments than on the law, even where the 
applicable law does not explic itly authorize such reliance (as it rarely 
does).

Many of us law professors take a certain sober satisfaction, even an 
inside- dopester glee at times, in drawing back the curtains and disclosing 
to our students the myriad ways that law regularly departs in key re spects 
from what the dewy- eyed novitiate, in thrall to her simplistic lay sense of 
what morality requires, innocently supposes it must be. We discreetly 
distance ourselves from what Felix Cohen, an influential “ legal realist,” 
belittled as “the spontaneous outpourings of a sensitive conscience unfa-
miliar with the social context.”21 The dialectician in us may even revel in 
showing how the law must tack in one direction so that it can then move 
in the opposite, ending often somewhere in between. We sometimes relish 
in showing why law indulges seeming immorality— through a circuitous 
cunning, mysterious to outsiders—in order to advance the good. We, the 
worldly- wise, take guilty plea sure in revealing the counterintuitive to the 
uninitiated.

Thus, for instance, many of us love to shock the conscience of our en-
tering students— with stunning effortlessness, in their first semester—by 
showing how top Ford Motors executives deci ded to put the Pinto on the 
market despite knowing full well that hundreds of lives could be saved 
by inexpensively fixing a small design defect.22 We then show how Ford 
executives ran the numbers to their cost– benefit analy sis, thereby “at-
taching a dollar value to  human life,” stunningly so, when declining to 
make this essential, lifesaving modification. We next disclose how  those 
numbers, examined unsentimentally, establish the greater societal effi-
ciency of paying out ex post compensation to victims of foreseeable 
accidents than solving the design prob lem ex ante, preventing many 
fatal injuries. This means that, far from warranting the $125 million dol-
lars in punitive damages that an outraged jury awarded,23 Ford execu-
tives did exactly the sort of calculations we very much want corporate 
decision- makers to undertake (provided they get the numbers right, a 
very dif fer ent question). Within a mere twenty minutes, the moral senti-
ments of our students often shift from utter abhorrence to plaintive 
appreciation, at least, of the prob lem’s normative complexity. Students 
exit the classroom much less confident in their ethical bearings than 
when they entered.24
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We might describe this recognition, without exaggeration, as some-
thing of an ethical epiphany— though of a decidedly unwelcome va-
riety. The initial response of our students, when first learning of Ford’s 
conduct, had been impulsively Kantian, to the effect that  human beings 
must never be treated in ways so disrespectful of their inherent, essential 
dignity, as mere means to  others’ material ends, including  those of society 
at large. It is simply wrong for the law to so regard and  handle them, in 
other words, even if the aggregate result  will be to deprive many thousands 
of the only kind of car they could afford, consigning them to long hours on 
the bus.

When we suspect that our students’ moral sentiments now tilt  toward 
consequentialism (of roughly utilitarian sort25) we  will tack back in the 
opposite direction. We show them how the law now instead adopts a 
stance more deeply protective of personal dignity and individual au-
tonomy, regardless of society- wide repercussions. The law does so, for 
instance, through the unqualified right to decline essential life- support, 
even when a patient facing an ephemeral medical crisis (but other wise with 
no terminal condition)  will certainly die, and where she and  others— notably 
young dependents or aging parents reliant upon her— would clearly be 
better off if she remained among the living.

 Whether we move in one direction or the other, consequentialist or de-
ontological (or to virtue ethics, when sentencing criminal convicts), our 
pedagogical purpose is the same, and well served: to show how law’s seem-
ingly arcane mysteries are ultimately intelligible, and that its superficial 
absurdities often disclose— beneath their surface— moral judgments en-
tirely defensible, all  things considered. For  these are  matters of  great nor-
mative complexity, implicating all leading theories, disclosing the limits 
of each, its failure to capture central aspects of a factual configuration, 
aspects undeniably relevant. As real- life counselors, our task is not that 
of engineers (social or other wise), to cut a wide swath through the Ever-
glades, so that big ships might pass; it is instead to run a thin thread 
through a pathless jungle, so that a given client might find her individual 
way to safety from pursuing beasts.

When our aim is merely to disconcert, to undermine our students’ fre-
quent overconfidence in their moral discernment, we introduce disturbing 
distortions of our own. We depart from any honest effort to make sense 
of when and why disparities between law and common morality arise and, 
no less importantly, when they do not. We may pride ourselves on appre-
ciating the many subtle reasons (see Chapter 6) why our  legal rules depart 
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from such morality— often in ser vice of a more “critical” moral thinking, 
or simply  because we base  legal rules on better factual information than 
most laymen possess.

We should acknowledge, though, that many of  those recalcitrant 
commoners— even  after hearing out our refined rationales or 
rationalizations— will remain skeptical, if not thoroughly unconvinced. 
We spokesmen of the law may be perfectly prepared, in our intellectual 
sophistication, to accept its frequent indifference to common morality.26 
Yet most  bearers and vocal representatives of this parallel normative uni-
verse  will continue to insist upon law’s acute attentiveness, even subordi-
nation, to it and to them. This disagreement plays out not in the classroom 
or the pages of a learned treatise, but in the po liti cal arena, where they, not 
we, are much more likely to prevail. Oliver Wendell Holmes Jr. cheerfully 
championed this result, even when thoroughly convinced that the law’s 
path would thereby lead directly “to hell.”27

 There is some similarity  here in how we law professors and  lawyers 
establish our authority over  others, students or clients, and how the more 
modern, scientific professions do so. We all emphasize the complexity of 
what we know and do, and by implication its remoteness from common 
knowledge or popu lar intuition.  Those in professions whose authority 
rests upon the achievements of modern science, though, make much bolder 
assertions about what their prac ti tion ers can know, with confidence and 
precision, through their unique and specialized learning.

The type of complexity we  lawyers routinely manage so dexterously 
for our clients, by contrast, leaves much of importance unsettled, even at 
the end of the analy sis, where uncertainties  will remain. In fact, our own 
assertions of professional authority often rest precisely on our discon-
certing fa cil i ty in displacing what seemed so certain— just a moment 
ago— with unanticipated doubt, notably in cross- examining opposing wit-
nesses.28 We do not so much “seek the truth” per se as we probe per sis tently 
for evidence that  others, through their incompetence or moral failings, have 
distorted or even suppressed the truth.29 We thereby appeal to our listener’s 
recognition of life’s unpleasant underside,  because this move so often makes 
for a more credible account of con temporary society than narratives more 
rousingly upbeat.

Nonlawyers may  here fairly ask of us: But what sort of authority and 
expertise is that? We live in a global society,  after all, in which the most 
successful prac ti tion ers of science and technology, from Nobel Prize phys-
icists to Steve Jobs and Bill Gates, enjoy supreme stature.  Little of such 
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cultural authority is left, one might first suppose, for  those who can only 
quibble at the margins of the modern world, for us whose vocational self- 
understanding entails a certain agnosticism  toward all confident claims, 
cognitive or normative.30

And yet, on further reflection, the con temporary world displays an-
other key feature rendering the lofty status and accompanying wealth of 
us  lawyers entirely intelligible. For we occupy an era,  we’re often told, 
pervaded by acute skepticism  toward all “master narratives” of universal 
 human pro gress, all ambitiously comprehensive worldviews, scientific or 
po liti cal. The law stands apart from all this in making no such confidently 
progressive claims. This is apparent above all in its “moral pluralism,”31 
in how it shifts kaleidoscopically among differing and seemingly incon-
sistent normative perspectives and commitments. Each may be incompat-
ible with the rest, according to its more academic exponents, certainly 
when formulated at the highest levels of abstraction. In confronting the 
unavoidable messiness of real life, the law intermittently adopts this moral 
theory or that, from one moment to the next. As advocates, we draw upon 
 these alternative theories to elicit differing moral sentiments,32  those most 
congenial in the instant to our cause or client. For the  career of the con-
temporary American  lawyer, a belief in moral pluralism (as phi los o phers 
employ the term) is quite simply— irrespective of its strictly philosophic 
merits— extremely con ve nient.

 These dueling theories must of course find some textual footing within 
applicable authorities whose strictures we must honor. Still, our social au-
thority trades heavi ly on a deftness at invoking, as suits the occasion, the 
shared moral sentiments of  others, often nonlawyers. Any accomplished 
advocate (well short of the most silver- tongued) is able to interpret the law 
and fashion the facts in a given dispute so as to evoke this or that broadly 
shared moral sentiment— deontological, consequentialist, or virtue- based—
as behooves her client’s immediate interests or ideals. We generate even a 
certain, curious kind of ‘trust,’ precisely through our acuity in inspiring dis-
trust  toward  others. In complex commercial and financial transactions, for 
instance, we celebrate our savvy at finding myriad ways to protect our cli-
ents against the devious designs by which their counterparty might  later 
exploit their vulnerabilities, designs which may exist only in our own inge-
niously florid imaginings.

Our pinpoint skills at unmasking  others’ seeming arrogance, at punc-
turing their hot air balloons, accounts for a second, telling feature of the 
classroom encounter just described. Our students may depart the place 
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convulsed in moral doubt. Yet we ourselves, their teachers, exit in quiet 
confidence that we have demonstrated the unmistakable value of our 
wares. We admit that  these remain embarrassingly premodern, largely in-
herited from the Sophists and other ancient rhetoricians. Even so,  these 
skills enable us, and  those to whom we lend our ser vices, to survive what 
some call “the postmodern condition,” to emerge still standing, more or 
less unfazed, in the ruins of  others’ exaggerated pretensions to resolve life’s 
mysteries scientifically, quantitatively, definitively, incorruptibly. We our-
selves, what ever our undoubted failings, at least chain our star to no such 
misplaced certainties.

The danger  here is that we may thereby acquire more than simply a 
sophisticated appreciation of normative complexity, a virtue by nearly any 
standard. We further succumb, writes a prominent law professor, to “an 
occupational hazard in becoming morally weightless, detached, never 
committed to any person or cause, never responsible for any conse-
quence.”33 To this peculiar fate, more precisely, many of us do not so 
much succumb, in fact, as actively aspire.

It is also true that still more of our number, much like our students 
 here, feel a painful personal loss in abandoning our early certainties on 
many an issue, even as we still silently wish we might someday recover 
them. As a faculty colleague writes (in response to this chapter), “The 
same questioning voice that I’ve always deployed in the classroom now 
lives firmly in my own head and speaks just as vigorously against me when 
I wish to take a strong position on an issue [like abortion, he adds] about 
which I was once much more certain I knew the moral truth.” In other 
words, this “same questioning voice” opposes him just as energetically as 
when he challenges the moral overconfidence he sees so clearly in his stu-
dents. This loss of the self- confidence essential to any committed activism, 
he ruefully admits, is greatly dismaying. “You cannot raise the standard 
against oppression, or lead into the breach to relieve injustice,” wrote 
Judge Learned Hand, “and still keep an open mind to  every disconcerting 
fact or an open ear to the cold voice of doubt.”34

Who  really desires the kind of worldly wisdom my colleague  here 
finds within himself, so inward- looking and po liti cally quietistic? As we 
pose this question to ourselves, we find that we cannot, in the final 
analy sis, draw  great satisfaction from instilling such enervating doubt 
even in  others, whose headstrong, cocksure convictions we ourselves, 
to our own ambivalent regret, can no longer quite bring ourselves to 
share. Still, we ultimately recognize that it is this search for doubt, not 



T H E  C H A N G I N G  S TA N C E  O f   L AW y E R S   TOWA R D  C O M M O N  M O R A L I T y

243

for truth, that defines our true stock and trade, that earns our bread 
and butter.

Beyond the courtroom and its grueling cross- examinations, the story 
is similar. A growing portion of our work consists of “ legal auditing,” 
chiefly on behalf of large organ izations. This often involves helping reor-
ga nize their internal life and external relations with a view to reducing 
prospects of  legal dispute. Stirring trou ble is no one’s immediate aim 
 here— just the contrary. Still, it is the pres ent possibility of conflict, per-
ceived as credibly on the horizon, which generates the demand for this 
increasing share of  legal ser vices. When we seek to supply it, we could 
scarcely be condemned for sowing conflict, it might seem.

Laypeople themselves,  after all, routinely counsel one another to “get 
it in writing,” to ensure that  others’ avowals can  later be enforced.35 Stu-
dents at major business schools are  today taught that “law remains the 
last  great untapped source of competitive advantage.”36 They are assigned 
books by prominent law professors with titles like Proactive Law for 
Man ag ers: A Hidden Source of Competitive Advantage.37 Eu ro pe ans are 
advancing similar ideas and pedagogies.38 We  lawyers do no more than 
respond sympathetically to  others’ self- defined need, on this view. We be-
have “like the supplier of artificial hormones that supplement the dimin-
ished supply coursing through the body,” writes Galanter. “The  lawyer con-
trives enforceability to supplement the failing supply of reciprocity, moral 
obligation, and fellow- feeling [within the society she serves].” We devise and 
market forms of “artificial trust.” We are simply “the beneficiaries of the 
decline in its low- cost rival,”39— the real McCoy, we admit. If more in-
formal practices of conciliation have atrophied— those long endorsed by 
common morality, embodied in prevailing mores— this then has nothing to 
do with the law’s allegedly invasive tendencies. This position amounts to 
claiming that the new, burgeoning business of recent de cades has fallen ef-
fortlessly into our laps, owing to a pro cess of moral decomposition within 
society at large, in which we ourselves play no active part.

That view is incomplete, at best, and disingenuous at very least. It ob-
serves only one- half of the cycle, of a deepening spiral. If social distrust 
has significantly increased, as considerable social science suggests, our ef-
forts to market ourselves, to generate new business on its basis, has none-
theless contributed to this result in no small part.  These marketing efforts 
are recently much enhanced: large U.S. law firms spend considerable sums 
on promotional workshops and seminars touting our ser vices to fearful 
man ag ers in the private, public, and nonprofit sectors,40 highlighting that 
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we no longer limit our professional activities to dispute resolution, trans-
actional structuring, or po liti cal lobbying.

The successes of preventive medicine provide the ostensible inspiration 
for what is now sometimes called “preventive law.”41 We understand this 
in terms of our enhanced “proactivity” and our “growing focus on risk 
management,” write Richard and Daniel Susskind (in an influential 
work).42 This is in keeping, we may tell ourselves, with larger macro- 
sociological trends marking the rise of “risk society”43: a new type of 
social order in which altogether eliminating catastrophic risk— from 
chemical spills and technological system failures to “natu ral” disasters and 
epidemics from new diseases—is deemed impossible. In a risk society, we 
instead acknowledge the near inevitability of periodic catastrophe and 
seek only to structure our activities intelligently around it, to minimize its 
harmful consequences. We believe that with  great risks often comes the 
chance for  great rewards, societal no less than individual. In this spirit, 
we seek to develop sophisticated methods of  legal “risk analy sis,” loosely 
analogous to  those in fields more quantitative and respectable by modern 
epistemological standards. We orient our  legal practices  toward offering 
comprehensive packages of “risk protection,” touching on all aspect of 
our clients’ pres ent and prospective activities.44

In  these expansionary ventures, we necessarily sell ourselves through 
inducing some doubt in  others’ trustworthiness. We subtly propagate our 
distinctive worldview— once peculiar, no longer so—in which the  human 
universe assumes a visage full of imminent peril at nearly  every turn. But 
it is impossible to inculcate this idea— that we should become warier of 
 others’ designs upon us— without insinuating that they too  will in turn 
be growing increasingly wary of us.  There arises a version of “the secu-
rity dilemma,”45 familiar from international relations: no one  really needs 
certain weapons  until one’s potential rivals begin acquiring them, at which 
point they may become truly essential.

Advocates of preventive  legal auditing highlight “strategic advantage” 
as among its central objectives.46 A recent empirical study even finds that 
large companies whose CEOs are trained attorneys stave off litigation 
more effectively than  those managed by  people holding only MBAs. Re-
ducing disputes serves to maintain shareholder value by diminishing both 
litigation costs and liabilities (civil and criminal) to unhappy customers, 
competitors, or the state.47 The authors plausibly infer that our professional 
training and prior  legal practice enable us to entertain genuine doubt, more 
easily than can most nonlawyers, not only regarding  others’ competence 
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and integrity, but about the strength of our own  legal position in areas of 
potential dispute.

Having shown how this book’s animating questions bear on the prac-
tice of law, and on corporate law especially, let us now see, in Chapter 11, 
how  these questions bear upon the conduct of corporate business activity 
itself.
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The questions this study addresses arise as well with re spect to com-
mercial activity, no less than in other areas of life, but  here inevitably 

take on a distinctive configuration. We must thus ask: Does the law of 
business regulation capture all the major moral concerns raised by busi-
ness activity, and by high- level financial activity in par tic u lar? Does this 
body of  legal rules, in other words, incorporate the  whole of relevant 
morality, leaving no remainder, no need for further and more informal 
modes of governance?

It is striking that scarcely anyone who has seriously entertained  these 
questions answers them in the affirmative,1 even the most uncompromising 
defenders of con temporary American capitalism. The “responsibility of 
the corporate executive,” writes Milton Friedman, “is to make as much 
money as pos si ble [for the com pany] while conforming to the basic rules 
of the society, both  those embodied in law and  those embodied in ethical 
custom.”2 In light of the vast disagreement over how to regulate commer-
cial activities, this mea sure of implicit agreement is notable, even remark-
able.  There is broad concurrence, in other words, that the law cannot 
possibly encompass all that society ethically expects of businesspeople, 
cannot force them to internalize all significant externalities, in par tic u lar, 
ensuing from their activities. It cannot perfectly align incentives between 
principals, agents, and affected third parties. Extralegal mechanisms of 
some sort are necessary, at times, to hold business entities and  those who 
manage them to a dif fer ent and presumably “higher” standard. Given the 
law’s limitations (contingent or inherent), that standard demands some-

11

Commercial Morality, Bourgeois  

virtue, and the Law
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thing more than law- abidingness. Judge Richard Posner thus readily enu-
merates a number of profitable business practices, entirely lawful yet 
widely regarded as unethical3— regarded as such by many businesspeople 
themselves (though far fewer would likely  favor their  legal prohibition).

What, then, are the extralegal restraints, precisely, within the world of 
business, on conduct seriously at odds with common morality? How do 
 these restraints operate and sustain themselves over time? Have they be-
come debilitated, and if so, at what points precisely, for what reasons? 
How might we strengthen  these informal mechanisms, if that indeed be 
necessary? And at what points must we give up on extralegal constraints 
and instead formally interpose additional law? I  shall venture a few brief 
observations regarding the first three of  these questions. Attempts to an-
swer them fall into two camps. Let us call  these the internalist and exter-
nalist perspectives. Each standpoint has very dif fer ent implications for the 
law. If the chief moral restraints on commercial activity issue from within, 
from the self- interested calculations of individual businesspeople, then the 
law needs to adopt a dif fer ent approach to their regulation than if the 
more impor tant and effective moral restraints must issue from without.

On the first, internalist view, lawmaking should address its attention 
above all to  those points within the economy, national and international, 
where mutual trust among market participants is weakest.  These are gen-
erally the locations where network ties among them are only intermittent 
and limited in scope or depth.4  Here, “the shadow of the  future” offers 
poor protection, through the likelihood of retaliatory tit- for- tat, against 
predacious conduct. With this in mind, post- crisis financial regulators 
evinced  great concern for inter- firm “connectedness.”5 Yet they focused 
chiefly on the sheer size of each such institution,6 examined individually, 
in isolation from the par tic u lar ecol ogy of organ izations with which it 
transacts, from its nodal centrality within such a network. Still broader 
forms and sources of “contagion”  were left unaddressed.7

On the second view,  legal regulation  ought to focus on issue- areas 
where common morality within society at large, rather than only among 
immediately pertinent enterprises, is most tenuous and can therefore exert 
 little pressure on  those within the business community. Most clearly,  these 
would be the points where  there exists no common morality at all, or only 
in very “thin” form.8 Such is the case when the  matters at issue seem too 
complex for ready lay comprehension, or  because the public remains ig-
norant of the relevant activity, of its relative incidence and impact on the 
well- being of large numbers.  There is  little likelihood in such circumstances 
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that businesspeople  will defer to expectations of common morality in re-
solving difficult questions about how to act where the law authorizes 
conduct arousing ethical doubts. In identifying where social mores  will 
likely fail to induce restraint, we must again locate the relevant informa-
tion asymmetries between pertinent parties and the power imbalances thus 
engendered. In this case, however, the relevant asymmetries are no longer 
chiefly  those among immediate market participants, but now also between 
such participants and larger publics. In deciding where and in what ways 
to concentrate law’s efforts, we must ask where it is that social mores suc-
ceed in exercising most influence, in dampening the abusive exercise of 
rights. This is true both of existing rights and of  those whose creation we 
may contemplate.

In light of  these general considerations, let us now consider in more depth 
the two opposing answers to the question of how moral pressures on busi-
ness activity may become effective. What I have described as the inter-
nalist stance holds that needed restraints on the exercise of rights emerge 
naturally from within the very practice of business. More precisely,  these 
inhibitions spring spontaneously from a farsighted concern with preserving 
a positive reputation, among customers, suppliers, and professional peers, 
for law- abidance and ethical integrity— because such a reputation is essen-
tial for long- term success, of both entire enterprises and individual busi-
nesspeople. This would mean, for instance, that the law of securities fraud 
exists to catch only  those few irrational outliers who cannot see where 
their own self- interest ultimately lies. Economists view this simply in terms 
of how we all respond to material incentives.

 These incentives would never come into being, however, but for the 
workings of common morality and the fear of stigma through which it 
exercises social influence. This is a pro cess more deeply assayed by other 
social sciences. Shared moral understandings are what generate the nega-
tive reactions to perceived misconduct that render it costly for individual 
actors, attaching to it a certain personal price in relevant  labor markets. 
It is therefore impossible to speak intelligibly  here of micro- incentives 
without implicitly invoking the effects of moral ideals operating macro- 
sociologically. The bluster of economists notwithstanding, all such hard 
talk about individual incentives  ‘free rides’ on soft talk about shared 
values, about common morality.

Many would nevertheless seriously question  whether business activity 
requires or entails any par tic u lar moral “virtue.” None of the virtues iden-
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tified by premodern Western thought, classical or Christian, directly en-
dorse commercial activity of any sort. Many of them in fact sit very un-
easily with the personal traits widely deemed essential to economic success. 
If it is nonetheless meaningful to speak of “virtue” in this connection, it 
is likely to be virtue distinctive to modern capitalism and therefore still 
relatively novel in historical terms.

According to the first view, “bourgeois virtue,” as it is sometimes ex-
pressly (if ironically)9 described, thus emerges organically from capital-
ism’s very nature, its constitutive internal workings. Lawmakers should 
therefore largely allow competitive markets to operate freely from fetters 
extraneous to their nature. This view finds prominent early defense in the 
writings of Adam Smith10 and Benjamin Franklin,11  later in Max Weber 
to some extent,12 as well as in such con temporary thinkers as Michael 
Novak, George Gilder, and Deirdre McCloskey.13 Novak, a leading Cath-
olic commentator, thus writes, “The ethic of commerce furnishes a school 
of virtues,” which “enhances the cooperative spirit, since economic tasks 
cannot be accomplished on one’s own . . .  [Capitalism also] singles out the 
self- determination of the individual as the main source of social energy . . .  
inciting imagination and industry.”14 Phi los o pher Robert Solomon defends 
similar conclusions with slightly greater guardedness, in texts  adopted by 
U.S. business schools.15

Trustworthiness, in par tic u lar, is intrinsic to the operation of capitalism 
and an aspect of bourgeois virtue, on this view. Like prudence, this con-
cept has a long history in moral thought, but has been reshaped to fit the 
contours of market society. It had to “embourgeoisify” itself, as McClo-
skey puts it.16 To succeed in any modern business enterprise, the argument 
goes, one must win and retain the trust of suppliers, employees, lending 
institutions, and clientele. Before the advent of credit- rating agencies, 
which rely on more impersonal sources of data, this required that one cul-
tivate a personal reputation among immediate acquaintances for honesty 
and “good  will.”17

A circular relationship thus arose, writes a historian of debtor– creditor 
interactions in the late nineteenth and early twentieth centuries, whereby 
“character functioned . . .  at once as the basis upon which lenders ex-
tended credit to borrowers and consumers, and as a broader social and 
cultural mea sure of personal worth. Perceptions of personal worth, in 
turn, registered in the successful use of goods and ser vices obtained on 
credit to construct creditworthy characters. Credit thus reflected character, 
but also constituted it.”18
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A further virtue endogenous to capitalism, some have thought, is “so-
briety” or seriousness of manner, a credible demeanor of self- control and 
respectability. What might strike us  today as “mere appearances,”  others 
long thought to disclose  matters of much genuine substance.19 Sobriety, 
creditworthiness, and commercial achievement  were widely understood 
as mutually reinforcing, the lines between them rather indistinct, in fact. 
Of the Victorian age, as Barrington Moore observes, “Just as success in 
business was taken to be a good indication of moral probity,” in private 
life no less than public, “so was failure in business treated as an immoral 
act requiring religious censure.”20

Assessing the sobriety of a potential counterparty required considerable 
fine- grained “local knowledge,” elusive and often uncertain, about the per-
sonal life of the par tic u lar individual,  whether borrower or banker. “A cred-
itworthy man,” writes a historian of nineteenth- century  England, therefore 
“outwardly gave no sign of emotionally or financially distracting ties and 
expenses. His  house, furniture,  horse, and carriage should be of good 
quality, indicating solid financial resources, but definitely not showy. Above 
all,  there should be no signs of a taste for champagne and sexual variety.”21 
To disclose one’s character to strangers, one must also literally carry oneself 
in a certain manner. For moral rectitude would undoubtedly find reflection 
in bodily rectitude,22 a view still common in certain investment banks, no 
less than within the armed forces. Physical stature would naturally ‘em-
body’ social stature, an equation virtually continuous throughout Western 
history.23  Under the influence of early Methodism, Moore adds, ideals of 
“respectability conquered a goodly segment of the urban workers as well as 
a large sector of the gentry and aristocracy.”24

Trustworthiness and sobriety rely upon a curious species of empathy, 
however counterintuitive this may initially sound. To some, this feature 
of bourgeois virtue evinces no small moral appeal in its own right. The 
more competitive a given market, the more that sellers within it must 
attune themselves to the concerns of potential customers, not merely serving 
current desires but anticipating  future ones. In this way, competition be-
tween competing enterprises— though a form of social conflict— exercises 
“an im mense sociating effect,” Georg Simmel observed.25 For such compe-
tition creates “a web of a thousand so cio log i cal threads . . .  of conscious 
concentration on the  will and feeling of fellowmen,” one’s potential cus-
tomers. He adds (in seriousness) that business competition can “achieve 
what usually only love can do: the divination of the innermost wishes of 
the other,” through a kind of “clairvoyance.”26
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In sum,  those who champion the morality of capitalism insist that—in 
valorizing trust, sobriety, empathy, and steady self- application to one’s 
work— this economic system does not celebrate greed, nor abandon “the 
virtues” as such. It reformulates some to suit its nature, discarding  those 
actively hostile to itself or simply inessential, irrelevant to any form of mo-
dernity, cap i tal ist or other wise.  These include the bravery of the Spartan 
warrior, the asceticism of the Carthusian monk, and the chastity of the 
Re nais sance courtly maiden. Theorists of bourgeois virtue further main-
tain that the appealing traits fostered by commercial activity in the indi-
viduals so engaged lend attractiveness to the larger economic system 
authorizing and engendering it.27 Moral acceptability travels both direc-
tions at once, from micro to macro and back again, with each iteration of 
the cycle reinforcing the previous, in a virtuous circle.

American lawmakers displayed  great confidence in the theory of bour-
geois virtue— though they would not have couched it that way— when 
deregulating financial markets in the 1980s and 1990s. Legislators drew 
guidance from economists who, in thrall to the efficient- market hypoth-
esis, anticipated that prudential considerations alone would adequately 
discourage reckless risk- taking. This was  because such conduct is seen, not 
as immoral, but instead as simply inconsistent with the enlightened self- 
interest of  these institutions themselves. Their man ag ers  were certainly in-
telligent enough to adopt a sufficiently long- term “view,” in their idiom, 
of where  those interests lay. No deeper sources of private scruple or public 
stigma  were necessary to discourage wrongfully reckless be hav ior.  These 
forces are not only inherently elusive to the law. They are unamenable to 
the statistical modeling so integral to con temporary finance, and hence 
lie beyond the conceptual repertoire of con temporary economics, beyond 
the  mental universe to which it can lend intellectual expression.

More careful assessments  today suggest, however, that though we pro-
fessionals often sell ourselves precisely as “reputational gatekeepers,”28 
vouching for the integrity of  those we represent, concerns for high moral 
regard proved largely in effec tive in chastening voracious “appetites for 
risk” among key market makers in the de cade preceding 2008.29 “Repu-
tational capital” among peers came to stand exclusively for one’s renown 
in winning the highest short- term per for mance,30 rather than garnering 
more consistent returns over a longer period.31 Most financiers may have 
remained acutely sensitive to their private portfolio and  career prospects. 
But any such attentiveness to impending dangers did not extend to cer-
tain forms of what we now call “systemic risk”32— that is, to the massive 
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perils that one’s conduct, when joined to that of  others similarly engaged, 
might pose to the financial and economic system at large.

Some might contend that  because bourgeois virtue proves so clearly 
inadequate to the task, common morality  ought to exercise some influ-
ence  here, help fill the breach, impart a broader acknowl edgment of 
responsibility than the law itself could require or permit. Few seriously 
argue, however, that specifically  legal liabilities of such breadth should 
attach to  these roles, that is, to financiers engaged in creating or advising 
clients regarding the purchase of system- risking securities.33 Faced with 
the prospect of such expansive civil liability, no rational man ag er or di-
rector would accept the job, some observe. The prevailing view hence 
remains that responsibility for system- wide externalities resides with 
government, however severe its recurrent failures to that end.34

This chapter began by nevertheless observing the broad consensus that 
law cannot do every thing necessary to ensure the ethically satisfactory 
conduct of business. It may also be true, as perceptive observers suggest, 
that common morality— shared by publics and business professionals 
alike— once induced greater self- restraint, rendering closer official scru-
tiny superfluous. How was it pos si ble, we now ask, that (as in other cap-
i tal ist countries) nonlegal inhibitions proved more effective  here in the past 
than in recent U.S. history?

 There is informed speculation, at least, that one cause of our recent 
economic crises has been that the U.S. financial elite is no longer nepotis-
tically self- perpetuating. When it was clubbier and preppier, its members 
allegedly felt bound by unwritten norms of gentlemanly restraint, their 
horizons elongated by hopes of passing their business on to progeny.  These 
restraints have broken down with the rise of  labor markets now more 
competitive and meritocratic.35 This is much the same story— the discred-
iting of noblesse oblige as mere aristocratic presumption— told in 
Chapter 10 concerning successive generations of  legal counsel to large U.S. 
corporations. Thus, writes Brooks,

If you went to Groton a  century ago, you . . .   were taught how mor-
ally precarious privilege was and how much responsibility it en-
tailed . . .  The best of the WASP elites had a stewardship mentality, 
that they  were temporary caretakers of institutions that would span 
generations. They cruelly ostracized  people who did not live up to 
their codes of gentlemanly conduct and scrupulosity . . .  [ people 
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who lacked] restraint, reticence and ser vice . . .  Wall Street firms . . .  
now hire on the basis of youth and brains, not experience and char-
acter. Most of their prob lems can be traced to this. If you read the 
e- mails from the Libor scandal you get the . . .  sensation:  these 
 people are brats; they have no sense that they are guardians for an 
institution the world depends on; they have no consciousness of 
their larger social role.36

Even from the few richly textured historical accounts,37 however, it is 
impossible to discover  whether such ruminations are more than fanciful 
nostalgia. Some historical evidence does suggest that “the narrative of the 
gentleman” was once centrally impor tant to the self- understanding of 
London’s financial elites,38 at least, but self- understanding is often self- 
deceptive. Following 2008, in any event, respected observers nonetheless 
became convinced that older generations of financiers, more than the cur-
rent crop, inhabited a life- world of social “embeddedness,”39 in the ter-
minology of economic sociology. Transactions that bankers  today conceive 
of as strictly economic  were traditionally enmeshed in a web of tacit ex-
pectations and  human relationships understood, as Brooks suggests, to en-
compass generations past, pres ent, and  future.

It may seem a  matter of only theoretical interest  whether the moral 
codes thereby entrenched and policed  were in fact ever deeply internal-
ized, or  were enforced merely through self- interest in cultivating reputa-
tional capital. Not so, it seems. As Durkheim observed40 (and as  others 
have since), the species of trust and loyalty engendered by competitive 
markets is more limited, shallower and less extensive in scope, than that 
arising within certain other social spheres, notably the kinship group or 
religious community. Commercial forms of  these virtues (“brand loyalty,” 
“customer trust”) do not form or transform one’s moral character— the 
 human soul, if one prefers a theological idiom. The defining princi ple of 
the economic sphere, on the utilitarian account at least, is simply the mu-
tual enhancement of well- being through self- interested transactions. When 
trust and loyalty are reconfigured for such a context, they provide  little 
stable basis for sustained reliance on even the most consistent of counter-
parties, when their interests diverge significantly and sustainedly from 
one’s own.

The self- restraints to which Brooks fondly alludes rested on deeper, 
nonmarket ties of kinship (“generations,” “stewardship”) and social class 
(“privilege,” “Groton”). This was a class still self- confident in its singular 
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sense of morality, more aristocratic (“gentlemanly conduct”) than bour-
geois. Its normative habitus and nonmarket ties are  today not only much 
weakened in strictly so cio log i cal terms,  those that Brooks delineates. They 
are no longer considered even morally defensible. Such a personal identity—
if it remains nontrivially intact at all— thus cannot provide a widely accept-
able basis of public be hav ior, certainly not within the professional milieu of 
modern financial markets.

An altogether dif fer ent form of professional identity now arises from 
one’s immersion in the  labor markets where investment bankers sell 
their ser vices.  Because personnel move so quickly between firms, it 
would be irrational to identify very closely with the long- term interests 
of one’s immediate employer.41 Both employers and employees view 
themselves as operating, moreover,  under conditions of near- permanent 
emergency. Scholars report that urgent “course corrections,” major and 
minor, are anticipated and routine.42  These notably include changes in 
currently needed expertise and experience, hence in the composition of 
workforce teams, temporary by clear intention. Between employer and em-
ployee,  there runs  little loyalty in  either direction. Still broader loyalties— 
certainly any to so nebulous a conceit as “society at large” or “the world 
economy”— are literally unimaginable. The perceived scope of personal 
duty becomes more constricted than in the past, confined strictly to the law, 
and indeed only when the law’s constraints are absolutely clear (as often 
they are not).

Firms and bankers defend the fickle, fleeting quality of their attach-
ments as directly and necessarily reflecting objective “market conditions.” 
 These forces have undoubtedly accelerated. Yet when glimpsed from a 
longer horizon, the perpetual state of unrest they create is  little more than 
the familiar workings of an energetic capitalism, immersed in the peren-
nial turmoil of “creative destruction.”43 On this account, economic theo-
ries of financial be hav ior, by firms and their employees, simply mirror the 
palpable empirical realities, merely lend them clearer conceptual expres-
sion, in no way altering their course.

Cultural anthropologists plausibly reject  these “materialist” accounts 
as reductionist and hence insufficient at best. The few, careful ethnographic 
inquiries into Wall Street workplaces find that the abstract “models,” held 
out as merely descriptive and explanatory, in fact subtly inform concrete, 
real- life decision- making.44 “Financial theories get performed . . .  they play 
a constitutive role in actively shaping market practices.”45 Through their 
everyday per for mances, investment bankers ensure that such theories 
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“become incorporated into the very infrastructure of market action,”46 
subtly metamorphizing from scientific hypothesis to self- fulfilling prophecy. 
The result is that “investment bankers can ‘act like the market’ that they 
espouse and impose on  others.”47

The economic theories at first appear to preclude normative commit-
ment of any sort by  those whose be hav ior they purportedly explain. These 
economists equally disavow any implications for how the rest of us should 
evaluate such business be hav ior. Questions about how the law should at-
tend to  these evaluations therefore simply cannot arise. Yet on closer ex-
amination this lit er a ture implicitly endorses the expectation that all  will 
obey the stern, implacable promptings of “market forces,” without com-
promise or hesitation, on pain of irrelevance (i.e., unemployment). Still, it 
would be mistaken to classify such views within the camp of  those de-
fending the market’s “internal morality” as sufficient for filling law’s gaps. 
This latter stance is at least self- conscious about offering an argument in 
capitalism’s defense. It thus displays a mea sure of candor absent from 
 those claiming to practice a purely “positive” economic theory while tac-
itly interjecting their normative views.

In markets less volatile or competitive than high finance, social em-
beddedness and the nonlegal pressures it creates may elicit a greater 
mea sure of moralizing restraint. “Repeat players” are often highly in-
terdependent, their fate rising and falling in tandem. Their differences are 
complementary, creating the type of solidarity Durkheim described as “or-
ganic.” Nearly all players recognize that, in pursuing self- interest, they 
must find ways to trust one another in honoring certain duties beyond 
 those fully and readily amenable to contractual or regulatory codification. 
They have learned, as writes phi los o pher Elizabeth Anderson, that “once 
 people extend self- interested reasoning to consider  whether they should 
lie, cheat, and steal, market transactions become very costly or break 
down.”48 In fact, where organic solidarity and its corresponding morality 
develops among market participants, it becomes unnecessary and ineffi-
cient for them to secure full protection of their interests within the law, 
 whether through contractual negotiation or legislation.

 There have been a few serious empirical inquiries into how such em-
beddedness arises and may restrain conduct widely deemed ethically ob-
jectionable. Yet we lack much evidence or insight into larger patterns, 
revealing when and why the network- embeddedness of businesses and 
their man ag ers successfully inhibits their exercise of rights to inflict 
 great risk on  others. In fact, we have not yet greatly advanced beyond 
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Max Weber’s discerning observations a  century ago on how the Amer-
ican businessman ostentatiously attends his local Christian congregation 
so that he may signal to his neighbors— before the age of federal deposit 
insurance— his dread of damnation for misconduct with their savings.49 
More than a  century earlier, Adam Smith offered a similar explanation for 
why certain Protestant sects, by evidencing their members’ good morals, 
flourish in the anonymity of cities, where other, earlier indicia of up-
standing character  were newly elusive.50

As recently as the mid- twentieth  century, it was still pos si ble for a dis-
tinguished Oxford University law professor to write, “Commercial law 
and moral law are closely related,  because commerce and industry depend 
on good faith. It is difficult to envisage an economic system which does 
not assume as a basic premise that men can rely on each other’s promises. 
 These promises may be given the additional force of law, but even in the 
absence of law they must be recognized as obligatory by the commercial 
community if it is to exist at all.”51 Some still hold such views  today, but 
can do so no longer as self- evident truths; no one could write or utter  these 
words with such perfect equanimity and unequivocal self- assurance, that 
is, without immediately adding significant qualifications.

The second stance on business ethics, of much longer historical pedigree, 
is more pessimistic than the first— the theory of bourgeois virtue— 
regarding capitalism’s inherent capacity to generate a satisfactory mo-
rality of its own, on its own. A defensible capitalism relies indispensably, 
according to this alternative view, on continuing assistance from a common 
morality sustained by forces exogenous to capitalism, forces that capi-
talism (or perhaps liberal modernity more generally) tends powerfully to 
deplete.52

This position begins with a critique of capitalism inspired by moral 
traditions extrinsic, even foreign to it, by claims that capitalism fosters 
the vice of avarice. Avarice is then not a mere, unfortunate by- product of 
this economic system, carried to unnecessary extremes, an exaggeration 
or distortion of its other wise salutary tendencies. Rather, avarice is a con-
dition of capitalism’s success, and the success of individuals living and 
working  under its institutional aegis. Anyone possessing this disposition 
in insufficient mea sure  will ultimately be lost— surpassed, if not quickly 
crushed, by  others around him. Some infer that, left to its own devices, 
the cap i tal ist system cannot internally generate the normative materials 
necessary for its satisfactory governance. That task requires the external 
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correction of common morality, operating partly through its reflection 
within the law, but at key points through social mores as well.

This intellectual tradition reaches back to the origins of Chris tian ity, 
indeed to certain thinkers of the ancient world. It reaches a crescendo per-
haps in the anguish of Calvinist theologians over the material abundance 
generated by seventeenth- century Dutch capitalism, concerns then well de-
scribed in terms of an “embarrassment of riches.”53 Even  today, similar 
preoccupations find vigorous expression among certain prominent thinkers 
maintaining that capitalism’s continued vitality depends on traits of char-
acter increasingly debilitated by its very success. Only common morality, 
not business activity itself, can imbue  these traits. Historically, this mo-
rality found its grounding in religious ideas, and was conveyed with pride, 
as a cherished patrimony, from one generation to the next through 
churches, families, and stable communities, whose members  were few, in-
teracted regularly, and  were therefore tightly bound.

The capacity for sustained self- denial and resilience in the face of ap-
parent defeat— what psychologists  today call “grit”—is essential to con-
sistent achievement in any demanding “calling,” they observe. The very 
notion of a calling rests on theological convictions seriously shaken, how-
ever, through more than a  century of secularizing critique. A long history 
of sober Calvinist toil in God’s ser vice has brought us a world of economic 
institutions continuing to yield up a vast cornucopia. This is seemingly 
unending, despite intermittent crises, even as much of the population shifts 
from industrial employment to work in  human ser vices, notably informa-
tion and culture- production. Ever since  those Dutch theologians, at least, 
 there have been acute concerns that spectacular wealth and the leisurely 
opportunities it affords begin to enervate sterner habits of yore. Only long 
thereafter would thinkers of a more secular cast further add that, in un-
dermining the precapitalist virtues on which its own institutions still rely, 
capitalism sows the seeds of its destruction, in ways Marx did not at all 
foresee.

Con temporary critics of this ilk hoped that the same habits of mod-
eration and self- restraint impelling reinvestment of hard- earned profits 
into one’s business and professional endeavors would also inhibit impulses 
to engage in business conduct that, though lawful, stood greatly at odds 
with common morality. Noted professors of “business ethics” sometimes 
still adopt this reassuringly high- minded stance, writing in tones that 
sometimes teeter into treacle.54 Yet skeptics rejoin that the freewheeling 
culture of con temporary capitalism confines the scope of perceived moral 
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duty to  those near and dear; even immediate clients are sometimes left in 
the cold, to say nothing of society at large. This diminished sense of moral 
duty fosters reckless attitudes not so much in private be hav ior, as conser-
vative culture- critics once feared, but more importantly  toward financial 
activity on which the economic security of entire populations relies.  Here 
the apprehension has been that con temporary capitalism foreshortens the 
horizon of  human concern so that it no longer extends to situations where 
our  lawyers tell us that par tic u lar conduct— profitable in the pres ent, but 
systemically risky and likely reprehensible to many—is not clearly pro-
hibited. In the United States, this was a central theme during the populist 
electoral uprisings of 2016, vigorously voiced by Elizabeth Warren, Bernie 
Sanders, and Stephen Bannon,55 who was raised in the Left- leaning tradi-
tion of “Social Catholicism.”

When the customary  bearers of commercial virtue apparently succumb 
to old- fashioned avarice, premodern greed, many  will naturally demand 
greater  legal regulation, however difficult in practice to formulate, enact, 
and enforce.56 The “internal morality” of business itself  will not suffice, nor 
 will the broader forces of common morality, originating in and transmitted 
by institutions no longer salient in the lives of financial elites. Thus, neither 
of the regulatory approaches sketched at the outset, alone or in conjunc-
tion, is  today sufficient. Yale po liti cal theorist Steven B. Smith recently 
asked: “How did the idea of the bourgeois, once considered virtually syn-
onymous with the  free and responsible individual, become associated with 
a kind of low- minded materialism, moral cowardice, and philistinism?”57 
The preceding analy sis offers an answer.

In summary, social theorists differ greatly over the form of morality that 
capitalism requires: Is it mere bourgeois virtue (prudence, trustworthiness, 
and sobriety), triggered by reputational concerns? Or does it involve the 
sincere internalization of more diffuse cultural inhibitions, religious at 
their roots and difficult, if not impossible, to reestablish on more secular 
foundations? Theorists therefore differ too over  whether the necessary 
species of virtue springs from commercial activity itself or requires the ex-
ternal influence of a common morality evidently precapitalist in origin 
and propagated by cultural forces in increasing tension with the nature 
of marketplace ‘relationships.’

We should acknowledge, as their ardent advocates scarcely do, that 
 these two “opposing” views are not logically incompatible: the forces at 
work in depleting capitalism’s moral foundations may well coexist and 
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contend with  those operating to replenish them.58  Whether one or the 
other becomes more power ful, in differing circumstances, is an empirical 
question still largely unexplored, despite Hirschman’s call to do so.59 Ad-
mittedly, it has proven virtually impossible to mea sure  either set of com-
peting forces, and hence empirical support is not especially compelling for 
 either of  these  grand theories.60 That fact does not render the questions 
they raise any less vital in grappling with the relation between law and 
common morality in con temporary business. And despite their differences, 
 these opposing accounts concur that— because the law cannot fully incor-
porate all of morality’s pertinent domain— the normative commitments 
of individual  human beings remain indispensable to the satisfactory op-
eration of markets. This leaves us, alas, not far from where we began, with 
the question: To what extent may legislators and judges, in crafting the 
law of business regulation, rely upon the continuing efficacy of moral 
pressures— whether cap i tal ist or precapitalist—to restrain the objection-
able exercise of market rights, particularly by  those administering large 
financial institutions?

Very  little, it would appear. For in the years preceding 2008, at least, 
it seemed entirely rational, with even a long horizon on self- interest, for 
the most reputable financial institutions and  those managing them to 
maximize pres ent returns in the expectation that eminently predictable 
risks of disastrous  later costs could be shifted to  others,61 a prospect they 
expressly anticipated.62

In fact it may no longer be entirely true that “scarcely anyone” (as I ini-
tially remarked) seriously believes that the law, on its own, can restrain un-
acceptable business practices to an acceptable degree. In leading American 
gradu ate schools of business, at least, long- standing theories of “business 
professionalism” and “managed capitalism,” whose  human representatives 
evinced a chummy esprit de corps and ritually professed their civic or so-
cial responsibility, have recently given way to a worldview quite dif fer ent 
and historically novel. This is a “renegade capitalism” in which, it is said63 
that  those who once serenely applied a settled “administrative science” 
must now cast aside such “technocratic,” “bureaucratic,” and “sclerotic” 
thoughtways to embrace instead an “essentially subversive attitude . . .  
entirely rebellious and loyal to nothing other than their own sense of pos-
sibility.” This new species of men and  women is composed of “true entre-
preneurs, inspired individuals . . .  cocksure and refractory . . .  aggressive, 
anti- social, edgy.” Fierce market pressures compel them to defy prevailing 
norms with a view to effecting efficient forms of “creative destruction.” In 
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order “to propel economic innovation,” they must act with utter “indif-
ference to custom.” This is less the hidden curriculum, the unspoken sub-
text of B- school doctrine than its explicit agenda, the militant manifesto 
of its leading theorists, Rollert contends.

A deep skepticism  toward a common morality within and beyond the 
stolid “business community” lies at the heart of this altered understanding 
of the ideal enterprise and  those who should govern it. Among corporate 
leaders influenced by  these views,  there comes to prevail a “contempt for 
convention,” especially for practices prevalent among risk- averse compa-
nies whose complacent man ag ers “simply imitate”64 their competitors. 
 These changes in prevalent self- understanding provide a “warrant for 
recklessness,” of just the sort amply evident in the ill- informed use of cer-
tain financial practices preceding the 2008 crisis.  Because the law en-
shrines so much of social convention, the question at this point may no 
longer be that of what place common morality must have in the extralegal 
regulation of business. From the perspective of con temporary financial 
theory, the question instead becomes  whether  there is much proper 
place— except as servile handmaiden, facilitating any and all commercial 
activity—for law itself.



In the modern West we routinely employ both law and mores to link 
par tic u lar rights with par tic u lar responsibilities, affixing both to the 

same person or institution, in combinations that, we hope,  will prove sen-
sible, compatible, and effective for our purposes. We do this in several 
ways, on several grounds.1 This chapter offers real- life examples of each, 
highlighting limitations in prevailing accounts of how  these linkages 
should and do come about.

I propose a distinctively so cio log i cal alternative, covering much of the 
pertinent empirical territory. On this account, such linkages result not chiefly 
from ‘high’ considerations of logical entailment or the disinterested search 
for economic efficiency, on one hand, nor from ‘low,’ self- interested rent- 
seeking through raw power politics, on the other. They result instead from 
discussions among members of a given vocational or other social group con-
cerning good- faith differences of opinion over the proper meaning of nor-
mative commitments sincerely shared.

Summarily stated, the several methods of linkage involve (1) 
“responsibility- rights,” a philosophical notion (described below) proposed 
by Jeremy Waldron; (2) “least cost avoider / provider” theory in economics; 
(3) virtue ethics, so cio log i cally construed; (4) doctrinal revisions to the 
law, so that it incorporates changes in common morality; and, often  after 
all of  these fail, (5) informally enforcing social mores against  those deemed 
to exercise their rights “irresponsibly,” a practice often best examined eth-
nographically. Thus, at once several disciplines— philosophy, economics, 
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sociology, law, and anthropology— seek respectively to address the ques-
tion in issue. It is helpful to bring them into conversation, so that they 
genuinely join issue on the question, as their respective advocates and 
prac ti tion ers fail to do. We might then ask such novel questions as: If  there 
are empirical patterns  here, what explains them? Why do we employ one 
or another of  these methods of right- responsibility attachment at dif fer ent 
times? And what are the strengths and weaknesses of each such method 
in certain circumstances?2

The immediate focus  will be on Waldron’s theory, its singular insights 
and explanatory possibilities, as well as its evident frailties, its ultimate 
inability to make adequate sense of even the few concrete illustrations he 
offers.  These weaknesses become clearest when we compare his perspec-
tive to a sociology of virtue ethics, the sort  here offered as a superior al-
ternative in most situations.

“Responsibility- Rights”

A striking and intriguing feature of many of the gravest and most vexing 
rights to do wrong is that they often arise from well- established social 
roles to which correlative responsibilities attach in ways elusive to the law, 
irremediably beyond its reach, intrinsically or contingently, for the fore-
seeable  future. A right to do wrong thus emerges willy- nilly when law ad-
equately captures the rights defining a par tic u lar role, but not all of the 
responsibilities that prevailing mores attach to it. In other words, both 
right and responsibility emerge from a single, critical task that a given so-
ciety considers indispensable. In implicit exchange for honoring the 
accompanying moral duties,  there is bestowed a broad range of rights to 
cause serious harm, at times.  Because both the rights and responsibilities 
spring from activities deemed societally essential, it is impossible simply 
to dispense with (or massively curtail) the rights, upon discovering that 
attendant duties have been consistently breached— the rights thereby 
“abused,” as we are wont to say.

One potentially fruitful way to think about all this is through the no-
tion of “responsibility- rights.”3 To Jeremy Waldron— perhaps the leading 
living  legal theorist  today— what is distinctive about this category of en-
titlements is that “the importation of the ele ment of compulsion” through 
an associated set of responsibilities “is not necessarily to be conceived as 
something . . .  brought in from the outside to limit the right but as part 
and parcel of the right.” Four features coalesce to link rights with respon-
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sibilities in this singular fashion: (1) the delineation of a task especially 
impor tant for society; (2) privileging someone as uniquely situated to per-
form it; (3) in view of the singular concern and stake that someone has in 
the  matter; and (4) on which grounds we grant  legal protection against 
interference by  others, including the state (except in extreme cases), to the 
sphere of decision- making deemed necessary for one to satisfactorily 
honor this responsibility. On a strong view,4  these rights do not merely 
cry out for responsible be hav ior in their exercise. They in fact arise and 
take shape precisely in order to enable the fulfilling of functions which a 
given society deems indispensable, so that individuals charged with  these 
can meet their obligations.5

 Because the package of rights and duties implicates public concerns of 
 great moral moment, a mea sure of social “dignity” attaches to exercising 
such a right, especially as one demonstrates maturity in honoring atten-
dant duties. The considerable wealth or power that may accompany  those 
tasked with responsibility- rights, such as physicians and military officers, 
is inessential and even extraneous  here, it would seem. For this is a pecu-
liar species of “social dignity” (Waldron’s wording), unfamiliar to the con-
temporary mind and ear, meaningfully distinct from what sociologists 
standardly have in mind by “social status.”6 Thus, in one of Waldron’s 
central examples, the parents of young  children enjoy this special dignity 
as well, regardless of socioeconomic or po liti cal position, due largely to 
their responsibilities for inculcating basic moral standards, from very 
young age, into a new generation.

Some of the social roles to which Waldron refers are freely chosen; 
 others are imposed by fiat, as with public ser vice on juries and in early 
modern militias. Even when law mandates the par tic u lar status, the right- 
holder derives its characteristic dignity, Waldron suggests, from the fact 
that “the ele ment of compulsion” is conjoined to “a clear sense of em-
powerment and choice.” The law seeks to embody a widespread expecta-
tion that anyone occupying such a status  will apply her mind with special 
conscientiousness in determining how best to exercise its par tic u lar 
amalgam of rights and responsibilities in any real- life situation she may 
confront.  Because the law fails to incorporate all relevant duties, it accords 
 those occupying  these roles a mea sure of discretion, frequently consider-
able, in employing the rights bestowed. This ample discretion over  matters 
of such moral gravity adds still further to the enhanced respectability that 
society ascribes to  these positions. That esteem does not derive, then, 
simply from the intrinsic importance of  these roles in serving essential 
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public functions. If functional importance alone  were  here at stake, the 
same could be said of plumbers.

The notion of a responsibility- right may offer a nutshell way to for-
mulate what we sometimes have in mind when we speak colloquially of 
certain rights and responsibilities as “inextricably intertwined.” Though 
hackneyed, that phrasing is very much a part of how ordinary language 
captures this peculiar normative configuration. What we mean by this 
admittedly loose locution is that we view the paired ele ments,  these par-
tic u lar conjunctions of normativity, as naturally congruent, inherently 
interdependent, mutually reinforcing, salubriously symbiotic. It is further 
telling that such formulations are somewhat metaphoric— inevitably so, 
it seems. A  couple of quick illustrations of responsibility- rights: When 
serving as jurors, Americans have both rights to decide the  legal fate of a 
defendant and weighty duties, to that end, governing their deliberations 
and decision making. And historically, the constitutional right to bear arms 
was paired (on some historical accounts) with a duty of ser vice in a local 
militia with civic responsibilities to defend the republic.7

But what is it, exactly, that holds the ele ments of a responsibility- right 
together?  Here, Waldron draws upon the ancient Roman notion of dig-
nitas to distinguish his preferred concept of merit- worthy status from more 
modern notions.8 The latter includes that of John Austin, in which a par-
tic u lar status—of the priest or aristocrat, for instance—is merely “an ab-
breviation for the list of rights, powers,  etc. that a person in one of  these 
situations has.”9 Rather, Waldron continues, “we may say that dignity is 
a status that comprises a given set of rights,” and hence “the list is not 
arbitrary; it . . .  makes sense relative to some under lying idea that informs 
the status in question.” Thus, the par tic u lar rights and responsibilities 
“make sense together, as a package, in response to that idea.” This idea 
displays “an under lying coherence . . .  and unifies them.”

This suggestion is tantalizing, if studiously vague, and Waldron’s at-
tempt to clarify it through very brief illustrations remains undeveloped. 
Any attempt to remedy this, however, brings quickly to the fore a second 
query: To what extent can the concept of responsibility- right accommo-
date the fact that the par tic u lar configuration of rights and responsibilities 
associated with any given social role varies by time and place? Not much, 
it would seem. And this greatly undermines the concept’s value ( unless 
further elaborated), despite its seeming affinity with pres ent purposes, for 
a sociology of law’s relation to common morality.
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We recognize immediately that most rights  don’t fit Waldron’s theory 
of a responsibility- right, which he couches tentatively as a provisional 
foray and work in pro gress. Any relation that most  legal rights bear to 
their holder’s associated duties is contingent, adventitious. This is most 
transparent perhaps in the lobbying efforts of professional associations 
to expand their members’ rights and to limit their obligations and liabili-
ties to  others.10 It might first seem that such elegant philosophical notions 
as Waldron’s offer no insight into what we observe at such times. Yet 
when a professional group increases its cultural and social authority, the 
range of issues over which it legitimately speaks,11 the scope of both its 
rights and its duties generally expand. The arguments its leaders make in 
 favor of enlarging its jurisdiction then at times take a form resembling Wal-
dron’s account: we must now be authorized to do this,  because the law 
imposes a duty on us to do that, and the two are inseparable. In this fashion, 
even the most ambitiously self- aggrandizing efforts by occupational groups 
at collective empire- building are in most cases publicly defended with 
straight- faced arguments of policy and princi ple, accompanied by at least a 
patina of empirical evidence.12

Waldron himself does not claim that responsibility- rights occupy a very 
large portion of  legal life, and expressly invites  others to explore the no-
tion’s scope conditions. So let us consider a number of alternative ways 
by which certain rights and responsibilities become entangled and jointly 
associated with a given social status.

The Economic Theory of “Least- Cost provider”

A par tic u lar connection between right and responsibility may often re-
flect simply a legislative or judicial calculation that public policy is well 
served by assigning obligations in this fashion. The rights might have been 
established long before the duties to which they are  later attached; or vice 
versa. As economists observe, we sometimes ascribe  legal duties simply 
 because the party chosen to bear them offers the “least- cost provider” of 
a socially desired good.13 Thus, chemical manufacturers are more knowl-
edgeable about and hence better positioned to purchase insurance against 
the far- reaching consequences of a large chemical spill they might cause 
than are the thousands of small businesses likely to be thereby harmed.14 
And the contractual party who is most fully informed about the distinc-
tive harms likely to ensue from his counterparty’s pos si ble breach is ideally 
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situated to protect himself against them, by negotiating for that protection 
within the agreement itself; so that if he fails to do this, he alone should 
shoulder the losses.15

More suitably than Waldron’s theory, the notion of least- cost provision 
explains many additional admixtures of duty and dispensation, vis i ble 
across the  legal landscape. Thus, nearly no one would say that a  legal right 
protecting corporate employees from retaliation by employers on whose 
fraud they “blow the whistle” is hardwired, in the very nature of such em-
ployment, to a duty to protect the com pany’s shareholders or general public 
by disclosing its wrongful practices.16 Rather, it is simply that com pany 
insiders are better positioned than  others to learn of information relevant 
to public policy and more vulnerable to retaliation for publicizing it. The 
law should therefore seek to limit the cost to them of providing informa-
tion highly valuable to society at large. No one has yet systematically 
sought, however, to pose the large empirical question of where and why 
the theory of least- cost provision does and does not account for the  actual 
linkages of rights and duties that we find arrayed across our (or any 
other)  legal system. The theory tends to be invoked more often in a norma-
tive than an explanatory key,17 with a view to proposing par tic u lar such 
allocations, as yet untried, or defending existing ones.

The resulting configurations of normativity come into being with a 
view to general public welfare, though  there may be  little self- conscious 
planning actually involved. Though small in scale when glimpsed in iso-
lation,  these  little arrangements provide essential building blocks from 
which a larger social order arises. We thus employ the law to assem ble 
workable packages of rights and duties into roles and institutions with 
distinct locations in a division of  labor, including a division of duties spe-
cifically moral in character, eliciting clear indignation if  violated. When 
engaged in such institutional design, modest or more ambitious, we seek 
to combine  these discrete socio- legal blocks into larger orga nizational en-
tities. We try to arrange the respective individual roles— those of physi-
cian, nurse, and medical patient, for instance—so that  those occupying 
them  will interact in compatible and reciprocally supportive ways.

This is why prominent scholars, inspired by theories of “fields” and 
networks,18  today speak of a “ ‘sociology of expertise” rather than of ex-
perts or professions, conceived of as individual prac ti tion ers or distinct 
vocational groups.19 On this recent view, we cannot satisfactorily under-
stand the social significance of any given profession’s activities  until we 
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closely examine its network of patterned interactions with members of 
other such groupings. Like every one  else, lawmakers experiment with 
available tools for combining, in ways both practicable and ethically ac-
ceptable, rights and responsibilities — within a school, for instance,  those 
of  children, teachers, school administrators, parents, and policemen.  There 
is often an appealing air to this experimentalism, as a regulatory archi-
tecture shifts gradually over time in light of its perceived failures and our 
creative, collaborative responses to them.

This experimentalism is absent from Waldron’s more strictly philosoph-
ical account of how par tic u lar responsibilities come to attach themselves to 
given rights and to the  people holding them. Still, least- cost- provider theory 
excludes from consideration the real- life power disparities among pertinent 
parties, and hence exaggerates the mea sure of impartial rationality involved 
in the  actual decisions  really linking rights to responsibilities. The division 
of  labor we observe before us in a modern economy often, in fact, comports 
more greatly with such inefficient po liti cal distortions than with this highly 
idealized “scientific” account of how such questions should be answered.

We should distinguish Waldron’s contention that  there exists a con-
ceptually distinct category of responsibility- rights from the platitude that 
 every occupational role entails certain responsibilities. All employees and 
in de pen dent contractors have obligations to perform workplace tasks de-
signed to serve the organ izations engaging them. An employer grants her 
employees the right to perform  these tasks on condition of their accepting 
 those responsibilities. As Bernard Williams observed, “ there is no notion 
of a ‘bank teller’ which does not involve a reference to responsibilities, 
and the term refers to a role which can only be explained in relation to 
social institutions which give someone with that role certain functions and 
duties.”20

The job of bank teller is also clearly crucial to the workings of certain 
financial institutions, themselves essential to a market society. Yet this form 
of employment does not involve responsibility- rights, on Waldron’s un-
derstanding. The teller does not, in his wording, acquire his work- related 
rights in light of his “par tic u lar interest in the  matter” of personal banking. 
The stake of even a bank man ag er in the responsible operation of a given 
financial institution differs categorically from the stake of a  mother or 
 father in the  matter of raising their child or of a professional soldier in 
defending her country. That is why the law of bank management does not 
seek to protect any essential, bank- specific “sphere of autonomous 
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decision- making from the interference of  others,” or by the state. None 
exists.

Certain roles that Waldron has in mind fall readily into the familiar 
 legal category of fiduciary, with loyalties often diffuse, codified only to 
limited degree. A trustee, for example, holds rights of administration natu-
rally paired with her duty to manage trust assets in a responsible fashion, 
consistent with the terms of the trust instrument, in the interests of a 
designated beneficiary.21 In fact,  there is an ele ment of “constructive 
trusteeship” in virtually all of Waldron’s examples.

It is significant, though, that the law of constructive trusteeship does 
not extend nearly so far and fails to encompass this larger realm of per-
ceived obligation. The law imposes a constructive trust whenever  there 
has been some form of “unjust enrichment”  because the constructive 
trustee has acquired property in an “unconscionable manner.”22 This broad 
wording at first gave “fear that it would be difficult to contain [the doc-
trine] within manageable bounds,”23 that it might turn a notion so thor-
oughly contested as “injustice” into a freestanding basis of civil liability. 
Taken to that extreme, the law of constructive trusteeship would threaten 
to swallow up, incorporate by reference, essentially all of morality, as the 
par tic u lar judge happened to construe it. In practice, courts soon narrowed 
the reach of this equitable doctrine, initially amorphous, to a few well- 
delineated situations, readily foreseeable to most of  those likely to find 
themselves  there.  These include, for instance, the mistaken bestowal of 
goods upon someone who did not order them. Courts thereby channeled 
the expansive but elusive claims of justice and unjust enrichment into a 
small number of rules,24 several of them quite “bright- line.”

The puzzle of pres ent interest for both public policy and social- theoretical 
understanding is that we see fit to place such profound trust in  those 
charged with  these dignifying duties, despite the law’s refusal to specify 
very much of what they entail. We may fruitfully so understand the main 
rights examined in this study. Thus, for instance:

 1. The right of a state and its soldiers to knowingly kill  enemy 
civilians, as an unintentional consequence of war, is acceptable 
only  because we view that right as bound up with a responsibility 
(imperfectly codified) to take  great precaution to limit this form 
of harm.
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 2. The right of a hospital patient to decline medical treatment, 
though his life depends on it, is tolerable in practice only  because 
the autonomy this right protects is qualified by a nonlegal respon-
sibility, informally enforced, of care for oneself, to treat and 
trea sure one’s body as the inalienable repository of an inherent 
 human dignity.25

 3. A  woman’s right over her reproductive capacities is associated, 
many believe, with an uncodified responsibility to take reasonable 
precautions against conception of an undesired fetus.26

 4. We generally conceive of the citizen’s right to vote as indissolubly 
connected to a civic responsibility to do so, though this responsi-
bility lacks any  legal basis in the United States. Nearly 90  percent 
of Americans express the view that all eligible citizens have an 
obligation to vote.27 Before mass urbanization in the late nine-
teenth  century, Americans experienced significant communal 
pressure to turn out at the polls, according to some accounts.28 
Even  today, policy experiments in shaming individual citizens to 
vote, by informing them that electoral rec ords reveal they have 
previously failed to do so, have been relatively successful.29 Many 
other countries do join the right to vote with a  legal duty to 
exercise that right.30  There is  little indication, though, that  those 
who feel obligated to vote feel themselves subject to any further 
duty of attending closely to the policy positions and moral 
character of candidates for public office. Still, scarcely anyone 
would seriously contend that, should you fail to honor this 
pos si ble further duty, you should lose your right to vote. Such a 
duty would be effectively unenforceable, in any event.

In justifying the discretion that law accords to them in their work, phy-
sicians, military officers, and  lawyers all invoke certain notions of “pro-
fessionalism.” The concept acquires so cio log i cal import precisely for how 
it signals one’s ac cep tance of certain duties beyond  those fully justiciable. 
Still, we the public are presumably ambivalent about law’s failure to codify 
 these more completely, and more reluctant to trust to informal constraints as 
a sufficient check on the corresponding rights where the duties at issue bear 
powerfully on  matters of life and death. Our inevitable reliance on the wise 
intercession of pertinent professionals, especially  those in scientific fields, to 
resolve innumerable personal and societal prob lems manageable in no other 
way, enhances the concerns arising where the overbroad rights are  those of 
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professionals themselves. This is the case, for instance, with the right of 
military commanders to inflict “proportional” damage on civilian prop-
erty and persons, discussed in Chapter 3.

The several case illustrations I invoke throughout this study vary greatly 
in the degree to which  people with special nonlegal responsibilities are 
self- conscious about occupying any recognizable role or distinctive status. 
 Those suffering a short illness rarely think of themselves in such terms. 
Yet as Talcott Parsons observed,31 a society defines sickness in relation to 
its prevailing understanding of health, and imposes upon  those it deems 
healthy certain expectations from which it exempts  those it labels “sick.” 
Once we acknowledge that someone is ill, she immediately acquires new 
rights and responsibilities, some of  these juridical in nature,  others not 
so. She is entitled, in par tic u lar, to relief from many of her normal respon-
sibilities at work and home.

In implicit exchange for  these moral and  legal rights, she assumes a 
corresponding moral duty, widely accepted, to defer to medical counsel, 
with a view to restoring her well- being and resuming  those obligations 
as soon as realistically pos si ble.32 If she is perceived as “malingering,” 
unduly extending and exploiting this ephemeral status,  others begin to 
retract the scope of  these normative dispensations. Anyone who appears to 
be shirking her acknowledged obligations enters this normative grey zone 
and  will soon likely find herself  gently reminded, with increasing firmness, 
that pressing duties of ordinary life await her attention.  Others  will even-
tually begin to withdraw the accompanying  legal entitlements as well, 
retightening—as she begins to recover— the tort “standard of care” she is 
deemed to owe her  legal dependents, for instance.

Unlike  those afflicted by illness, licensed professionals understand 
themselves to occupy a specialized role by which society, largely through 
its law, assigns them a par tic u lar bundle of expectations and authoriza-
tions.  These  people lie at the opposite end of that continuum in how much 
 those subject to a par tic u lar conjunction of rights and responsibilities are 
self- conscious about inhabiting a distinctive social status.  Whether bio-
logical or adoptive, parents of young  children occupy a  middle point. 
When they neglect or abuse their offspring, the state firmly reminds them—
if their kinship networks, neighbors, or co- workers have not already done 
so— that they are not entirely  free to define the responsibilities of child- 
rearing as they see fit. In creating a  family, new parents constructively con-
sent to occupy a role defined, both legally and nonlegally, by a shifting 



H OW  W E  AT TAC H  R E S p O N S I B I L I T I E S  TO  R I G H T S

271

set of entitlements and encumbrances; neither of  these is entirely chosen. 
Only a subset of each is open to voluntary redefinition by the  people 
immediately concerned.

Oddly, though the concept is so cio log i cal to the core, Waldron’s no-
tion of a “social role”— central to his notion of a responsibility- right—is 
almost antiso cio log i cal in spirit. Scholars in sociology  today do not think 
of a role so much as a discrete packet of rights and duties inhering in any 
single person; when they consider roles at all,33 they do so more in terms 
of the occupant’s position within a complex relational grid,34 potentially 
far- reaching, and an orga nizational structure, often expansive. Roles are 
defined in relation to one another, with their respective jurisdictional 
bound aries often the object of ongoing contention.35 It is pos si ble that 
each of the social roles to which Waldron alludes harbors a certain es-
sence, transhistorical and pan- cultural, as he apparently believes. If so, that 
essence must be stated so abstractly— “the collective defense,” for mili-
tary officers, for example—as to tell us  little of substance or genuine in-
terest about what the occupants of that role actually do, how they are 
or ga nized, or how  others understand and interact with them. In  these 
 matters, the so cio log i cal variables become more essential than the philo-
sophical constants.

At times the responsibilities associated with a given role find nearly 
full expression within the law. Yet even  there, the role itself—as its occu-
pants experience and practice it— will often evolve autonomously from 
the  legal system. It does so through shifts in mores among members of a 
given profession, for instance, often affected by their interactions with the 
 people they serve.  These extralegal changes in role- requirements—in what 
medical patients reasonably expect of their caregivers, for instance— 
regularly assist in revising the  legal rules themselves,  those governing the 
given profession. Such accretions of responsibility, both within and be-
yond the law, can come to feel, for all affected, no less real or integral to 
a given role than  those Waldron contemplates, which he infers from 
rights essential to its practice, anywhere and everywhere.

Thus, in the United States  today, the  legal “standard of care” that par-
ents must meet in ensuring their  children’s safety is coming  under some 
modest pressure, “in the age of the he li cop ter parent,”36 as one scholar 
writes. American parents in 2011 spent over four hours more per week 
on child care than in 1965.37 Moreover,  after a few widely publicized kid-
nappings beginning in 1979,38 parents came to perceive that par tic u lar 
risk as greater than they had  imagined.39 The result has arguably been to 
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lower the threshold of parental inattention amounting to actionable tort 
and triggering still more intrusive official intercession.40 In this way, in-
formal societal mores defining the meaning of “responsible parenting” begin 
to place increasing pressure on existing law,41 which has to date remained 
remarkably indulgent of parental neglect, even when such misconduct 
results in a child’s death.42

The law sometimes intercedes still more directly to enhance the mea-
sure of responsibility expected of parents, and thereby reconfigures their 
rights as well. Medical professionals in neonatal intensive care units must 
sometimes strug gle to instill a keener sense of responsibility in parents 
whose infants are born very prematurely.  These parents— distressed by 
their child’s  great physical and  mental disabilities— may initially prefer to 
leave the infant in hands of the state, or simply allow it to die.43 Yet if  either 
the parents or professionals participate in causing such a death, they face 
severe liability  under recent federal legislation designed to protect 
gravely handicapped infants.44  Until that enactment, it was not uncommon 
to withdraw care from such an infant, without  great compunction.45 In 
responses to changes in common morality and the associated urgings of 
certain religious denominations, the responsibilities of parenting such a 
child, and of professionally assisting parents in honoring  those obligations, 
have greatly enlarged.

Consider now a still starker example of threatened increase in the scope 
of responsibilities, with far- reaching repercussions for attendant rights. In 
this case, the desired changes in professional responsibility augured poorly 
for constitutional rights integral to the American republic. It would be 
hard to argue that the social role of news reporter harbors any invariant 
function, apart from the highly indefinite task of providing the public with 
“relevant information.” The news media’s accepted purpose in a liberal 
democracy is so fundamentally distinct from in a Communist or Fascist 
regime that the kind of information deemed publicly pertinent becomes 
hugely dif fer ent,46 if not quite wholly at odds.

Yet it is also true that, even within a single society, prevailing inter-
pretations of informational needs may undergo periodic change in the 
face of sustained challenge. In the early 1940s, for example,  there arose 
considerable skepticism among certain American elites and segments of 
the public  toward the emergent mass media, notably large news outlets 
whose reporting had militantly opposed key features of Franklin Roo se-
velt’s New Deal.47 This skepticism much inspired the “Commission on 
Freedom of the Press,”48 chaired by University of Chicago president 
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Robert Hutchins and peopled by celebrated dignitaries in public and 
university life.49 Their report fiercely proclaimed the “social responsi-
bility of the press” to serve the “needs of society” and “the public in-
terest,” leaving both concepts scarcely defined.50 The authors argued 
that, due to its increasing concentration of owner ship, the press— 
though privately owned— had implicitly acquired the status of “trustee” 
or “common carrier,” with duties to provide “public access” for a wider 
range of views; it must assume an “educational” mission, and resist the 
temptations of “sensationalist” scandal- mongering.51

The commissioners earnestly urged that the news media have 
weighty obligations not fully reflected within the law, nor fulfilled in 
practice.  These had become intrinsic to the practice of journalism, prop-
erly understood, even if journalism itself did not yet acknowledge them 
or recognize their full importance. The Commission’s dignitaries 
warned, even threatened, that continued “abuse”52 of the media’s First 
Amendment rights, its failures of “self- regulation,”53 could and perhaps 
should lead to greater governmental regulation, even “amendment” of 
the U.S. Constitution.54  Owners of major media outlets volubly repu-
diated  these criticisms,55 and nothing came of the Commission’s ener-
getic exhortations.

Such conflictual episodes disclose the precariously constructed character 
of social roles, the possibility of reconfiguring their terms and conditions 
in light of changing times. The current assignment to a given social status 
of par tic u lar rights and duties becomes recognizably open to contest. 
Par tic u lar responsibilities cannot then simply be logically deduced from 
some eternal property of the rights inherent to news reporting, parenting, 
doctoring, soldiering, and so forth.

The several case illustrations  here examined vary in other re spects than 
 those yet mentioned. They differ in how far other parties,  those counseling 
restraint upon the right- bearer, see themselves as enforcing norms pecu-
liar to that person’s special role and status, or simply urging him to do 
what a more society- wide moral standard requires of us all. Sometimes, 
as in the case of American litigators, a profession’s formal code of ethics 
seeks to establish a “role- morality”56 very dif fer ent from, even much at 
odds with, normative expectations operative within society at large. Litiga-
tors often view themselves as not merely entitled, but professionally bound 
in the name of “zealous advocacy,” to flout such general social strictures as 
“fair play” and re spect for  others’  human dignity. Any pressures that may 
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fall upon them to do other wise, to exercise their professional dispensations 
more consistently with common morality, are tremulously weak.

 There are still other sources of intriguing variation in how, from one 
situation to another,  people tend to understand the relations between 
rights and responsibilities. When we informally enforce norms of common 
morality, in reproaching  others for how they exercise their rights, we some-
times believe only that we have a right to do so. In that case, the impulse 
to exercise this right must come from elsewhere. In other circumstances, 
we feel as if we are  under a moral duty to this effect, leaving us  little choice 
in the  matter. The distinction has some practical import. Enforcement can 
be costly to one who assumes the burden of enforcing common morality. 
One who intervenes to stop a barroom fistfight, enforcing social mores of 
nonviolence, may find himself beaten up by one or both belligerents, sud-
denly united in opposition to his impudent intercession. Empirical evi-
dence suggests that many  people  will nonetheless at times accept certain 
costs to themselves in privately sanctioning moral and  legal infractions, 
though they stand nothing to gain from their commendable conduct.57 
Still, the psychological cost one incurs may depend in part on  whether 
one perceives oneself to act  under a right or, instead, a duty. Opposing 
hypotheses, equally plausible,  here suggest themselves.58

Responsibility- Rights for Sovereign States?

It may be that not only  human beings, but institutions too, can be said to 
hold responsibility- rights. This possibility becomes easier to entertain if 
we do not cleave too closely to the particulars of Waldron’s account, al-
lowing greater scope for culture and history. (The ensuing section on virtue 
ethics takes this tack still further.) Consider, for instance, a recent revi-
sion in thinking about the place that state sovereignty occupies within 
public international law.  Until scarcely a half- century ago, international 
law regarded states as largely subject to only such  legal duties as they 
themselves embraced59 through affirmative acts of treaty ratification or 
consent to emerging norms of customary international law. Yet though 
statehood as such imposed few, if any, inherent duties, this  legal status con-
ferred many entitlements. A state’s rights within the international com-
munity derived from the very fact of its  legal personhood, whereas its 
duties derived almost entirely from its own choices.

Then as now, states remain generally quite discriminating in which 
such duties they choose to embrace, whenever  there is reason to antici-
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pate nontrivial consequences for breaching them. This is the chief reason 
 today’s most successful, concerted attempts to alter normative ordering 
at the international level—to introduce new global mores— involve, not 
treaties, but instead more informal agreements, expressly nonjuridical. To 
achieve their goals,  these efforts must sometimes involve both states and 
nonstate organ izations (notably multinational corporations) lacking  legal 
capacity to enter into treaties at all.

The foremost historical right of any sovereign state, codified in UN 
Charter Article 2(4), protects the state from “the threat or use of force” 
against its “territorial integrity.”60  Today, however, most  people throughout 
the world consider it an abuse of rights, an irresponsible exercise of this 
entitlement, for a state and its leaders to thereby shield themselves from 
global objections when turning the sword on innocent citizens. Mass 
atrocity itself violates innumerable agreements within international crim-
inal and humanitarian law. The right to do wrong lies not in any formal 
authorizing of such acts, but at one step removed. It arises from the failure 
of international law in practice to allow,61 still less to require, that other 
states intervene militarily against  those engaged in  these grievously illegal 
actions.

 There has emerged in recent years, however, a very dif fer ent under-
standing of the relation between the rights and responsibilities of states. 
On this view the sovereign state no longer enjoys any inherent dignity at-
taching to it automatically, a view once elaborately theorized by Hegel62 
and still widely shared among elite civil servants, including leading 
judges,63 across Western Eu rope.64 The dignity of the state now derives 
instead from the polity’s effective commitment to honoring its citizens’ 
most fundamental  human rights. A state may exercise exclusive authority 
over its territory only insofar as it re spects  these rights.  Every state has 
the “responsibility to protect” all persons within its territory from mass 
atrocity, in par tic u lar.65 The state owes this duty not only to  those who 
dwell within it, but to international society at large, whose members there-
fore acquire a legitimate stake in the  matter. If a state fails to honor this 
duty, it forfeits the right of territorial exclusivity, to the extent necessary 
to halt continuing wrongs, to put a stop to its abusive be hav ior. The re-
sponsibilities of statehood are thus no longer contingent on their self- 
imposition. Rather, they derive from an altered understanding of the 
nature of statehood, now conceived as a species of responsibility- right.

To date, however, it is only the po liti cal theory of sovereignty that has 
under gone this recasting. International law itself has not  adopted it, and 
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is unlikely to do so. To clarify what such a responsibility would require 
of whom remains too difficult.66 Even if one could do so, states and their 
leaders would never consent to subject themselves to a  legal obligation 
putting them at risk of liability to victims of genocide a world away,67 
over whose fate they may have  little control.  These considerations aggra-
vate each other: the more thoroughly we “perfect” this putative responsi-
bility, concretize it into precise  legal form, the greater the obstacles in 
persuading states to ratify it. The UN General Assembly in 2005 unani-
mously “resolved” to embrace this new norm, amorphously formulated, 
and the Obama administration expressly invoked it when intervening mili-
tarily in Libya. Far more would be necessary, though, if the doctrine  were 
to enter into customary international law and acquire real- world efficacy 
in this way. Most states, and certainly “leading” ones, would (through their 
opinio juris) have to describe the doctrine as legally binding upon them, 
and act accordingly—as “state practice” does not currently reflect—in the 
many situations throughout the world to which its mandates pertain.

In sum, if the “responsibility to protect” ever comes to exercise any 
nontrivial influence over the martial response of other states to mass 
atrocity, it  will be through mechanisms other than  those the law itself pro-
vides. It  will be through the mores of public leaders and citizens throughout 
the world. To describe this new norm as “soft law”68 is, from one well- 
established standpoint, vainly to finesse the fact that, insofar as  there exists 
a settled “rule of recognition” or “rule of change” within public interna-
tional law, such norms fail to satisfy it. To acknowledge this is not to deny 
their pos si ble efficacy, at times, in restraining abusive exercise of the right 
to territorial integrity.

In fact, over the last generation the most promising developments in 
global governance have taken precisely this form.  Because international 
law inevitably remains quite sketchy in key areas, nonlegal forms of nor-
mative ordering necessarily assume a greater place than in most domestic 
contexts. In the now- familiar manner of “demo cratic experimentalism,”69 
so- called soft law offers a method for states to quickly establish and test 
out new, potentially promising modes of interaction among themselves 
and  others without requiring formal  legal commitments of a sort (like mul-
tilateral treaties) that would  later, if they prove unfruitful, be hard to re-
verse or significantly revise.

A responsibility to protect may one day gain real- life influence through 
nonlegal mechanisms encompassing both traditional diplomacy and 
“bottom-up” campaigns to shame national leaders for failing to act deci-
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sively against states that violate their citizens’ rights to physical integrity.70 
 Here too, we find extralegal stratagems regularly impinging on how right- 
holders exercise their entitlements. The world’s failure to legally codify 
and judicially enforce the responsibility to protect need not fatally diminish 
its practical import. It has been no small achievement to alter so decisively 
the basic terms of diplomatic discourse and public conversation throughout 
the world, on  matters of such normative import. To revolutionize the or-
dinary language of international affairs has itself long been an integral 
aim of much  human rights advocacy. Several major moral thinkers, no-
tably Amartya Sen, contend it should so remain, irrespective of  whether 
our new, broadly shared moral commitments ever find their way fully into 
the law.71

It requires no vaulting prophetic vision to anticipate that if sovereign 
states survive in recognizable form a  century from now, this  will be in no 
small part  because their leaders  will have come to embrace (or at least 
acquiesce in) a robust understanding of their responsibility to protect their 
citizens from mass atrocity.  There is no minor irony  here in the fact that 
the enduring strength of sovereignty itself, as a  legal norm,  will come to 
turn so heavi ly on a successful strengthening of the “responsibility to pro-
tect” as a non legal one; the new extralegal duties  will have circuitously 
restored the legitimacy of a  legal right both very old and, in an increas-
ingly common view, morally scandalous. This is but one example of how 
a strengthening in mores can render acceptable a  legal regime other wise 
deemed intolerably weak.

Back to Ground Zero

Recall  here my early discussion of the proposed Islamic Cultural Center 
near the site of the former World Trade Center. In medieval  England, 
owner ship of property in land, associated with the name of a given 
 family and kept intact through mandatory primogeniture, was a right 
associated with a distinctive role and stature in the social order. That is 
obviously not the case in con temporary Amer i ca or other Western socie-
ties. This historical contrast again illustrates the contingency, in so many 
circumstances, with which par tic u lar rights and responsibilities come to 
be linked. In few if any circumstances can one accurately say that a given 
right is logically “inextricable” from a corresponding responsibility, irre-
spective of time and place. This is true even for professions whose essen-
tial purpose— human healing, for instance, in the case of physicians— 
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seems invariant, if only when characterized in terms so vaporously 
vague.

 Today, compared to other forms of wealth, land does not accord its 
owner any unique dignity. The essence of all property is simply the own-
er’s right to exclude  others.72 In parts of Western Eu rope at least, the law’s 
more prominent concern is, in fact, not with preserving the dignity of a 
property owner but with  whether he employs his land in ways sufficiently 
respectful of  others’  human dignity.73 Most modern accounts of the nature 
of property,  shaped by “legal realist” thinking of the early twentieth 
 century, conceptualize it in ways that suggest no essence at all.74 We do 
better to understand property as a shifting “bundle of sticks”75— a meta-
phor useful in indicating how its ele ments are susceptible to periodic ad-
dition, subtraction, and rearrangement, with a view to enhancing its just 
and efficient use. The precise contours of rights in property are always in 
flux, subject to change in the law of, for instance, zoning, housing codes, 
rent control, public nuisance, environmental protection, air rights, “wastage,” 
and inheritance, among  others.

Private property is obviously central to market society. Still, nothing 
in  today’s common parlance would suggest that one’s right in a par tic-
u lar piece of land bestows upon its holder an inherent dignity of the sort 
evident in any of Waldron’s responsibility- rights. Its owner may lawfully 
put his land to disparate uses,  after all, none of  these more essential or 
archetypal than the rest, none logically or conceptually derived from its 
very nature. Rights in land thus do not designate for its owner any single, 
unique societal function. Other claimants, holding  future or partial inter-
ests, often have a stake as well, to the extent that, some argue, it is not 
exclusive possession at all, but indeed mandatory forms of sharing— 
through a complex web of rights and duties— that becomes real proper-
ty’s essential and defining feature.76

This means that what ever dignity was once associated with real prop-
erty owner ship would  today have to be subdivided, and potentially sliced 
quite thin. Land is  today also readily alienable from one person to an-
other in exchange for money. Through “eminent domain,” the state may 
“take” it at any point, in exchange for due compensation, to achieve any 
number of “public purposes,”77 broadly understood. We may all accept 
that personal property (one’s toothbrush, for instance) belongs entirely 
and unequivocally to its owner. Yet some noteworthy thinkers have also 
long believed that large tracts of real property, bestowing  great wealth and 
influence, are necessarily held in an implicit ‘trust’ for society at large, on 
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the condition that they be put to uses enhancing the general well- being.78 
All this further negates the possibility that land, through some feature in-
trinsic to it, accords its pres ent owner some elevated social stature, and 
still less any special moral worth.

Real property owned in common with  others does often attach in-
formal responsibilities to rights of use, effectively enforced in extralegal 
ways. Economists traditionally viewed private property as the optimal so-
lution to overuse of a “commons.”79 Empirical studies now suggest, 
though, that no such “tragedy” need ensue if social mores firmly regulate 
its usage. Such mores sustain the peer- to- peer trust that effectively discour-
ages abusive exercise of rights to its exploitation,80 establishing a stable 
equilibrium among competing claims on a collective bounty.81  There 
would appear to be no special social dignity, moreover, in the exercise of 
rights to share in a commons,  because  these rights extend to so many 
 people, often to all  those resident in a par tic u lar locale.

Waldron’s general point about the dignity and inherent duties associ-
ated with exercising certain rights nonetheless likely influenced the public 
dialogue over pos si ble use of the Ground Zero locale for an Islamic cul-
tural center. The duties associated with real property rights have a fluid, 
inconstant character that may have led many Americans to assume we 
could readily impose further obligations— based in no more than a widely 
shared, intensely felt sense of moral appropriateness—on the  owners of 
this piece of land. The technical  legal vocabulary of “bundles” finds no 
place within ordinary parlance. Yet many  people apparently viewed the 
right to build an Islamic center in that par tic u lar location as merely a par-
tic u lar “stick” easily plucked from such a shifting sheaf.

Still, it is a right that we must formally pluck by law, not through the 
rough justice of extralegal intimidation, notably the veiled threat of 
arson.82 Since the right to own land— unlike parenting or soldiering— 
subjects no one to any intrinsic, inalterable responsibilities, its  owners 
acquired no elevated stature in possessing the land; and they therefore did 
not subject themselves to any duties correspondingly enhanced. This in-
tuition likely informed the views of  those many other Americans who 
found the center’s location unobjectionable. For the intuition suggests that 
the  owners had no par tic u lar responsibility to use their property in any 
way other than they might lawfully desire.

On the other hand, it is true that the more familiar, layperson’s view of 
property trades on an essentialist notion of land—in par tic u lar, as a single 
indivisible  thing, resistant to decomposition into constituent conceptual 
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ele ments. “So  simple was the belief that personhood and owner ship stood 
and fell together that Americans hardly knew they believed it, save when it 
was challenged,” writes Alan Ryan.83 This simpler understanding of prop-
erty, as attached to a given person, finds early theoretical grounding in 
Locke84 and still enjoys many defenders. Entirely consistent with this view 
is the notion that a piece of property might become deeply imbued with a 
certain public purpose, precluding its use for entirely private ends. The state 
might then formally “take” this piece of turf, duly compensating its own er.

No one argued, however, that the federal government or the City of 
New York should go so far, acquire the property outright. And yet most 
 people clearly wished to see its use restricted in ways that, they acknowl-
edged, our law could not other wise constitutionally effect. It was there-
fore difficult to conceptualize, within any of the  legal terms readily at hand, 
the widespread public apprehensions over the site’s prospective use as an 
Islamic cultural center, the diffuse sense that this would constitute an abuse 
of rights. Neither did ordinary language, as I earlier observed, offer any 
other satisfactory terms with which to speak of the moral issues and ex-
tralegal responsibilities that many felt to be powerfully at stake.

The entire debate over constructing an Islamic cultural center near 
Ground Zero might have been more fruitfully conducted in terms of some 
notion of responsibility- right. This approach offers no unequivocal an-
swers, of course, yet draws us closer, at least, to posing the right questions.

virtue Ethics, So cio log i cally Conceived

A further variation among my empirical cases lies in the source of con-
straints on rights- exercise. In what way does a constraint on a given right 
originate? Does it emerge from within the very social practice in which 
rights- holders are engaged? Or do  others impose it from the outside? In 
other words, are  these “impediments” partially “constitutive of the prac-
tice”85—of doctoring, lawyering, parenting— and hence not truly impedi-
ments to it at all, properly speaking? Or are they instead overlaid upon it 
by  those not directly involved, on the basis of ideals extrinsic to its own 
criteria of excellence?

Virtue ethics (as mentioned before) regards a person’s moral character 
as the key ele ment in understanding and appraising her actions. Virtue 
consists in her settled disposition to display such habits or traits as be-
nevolence, prudence, judgment, fortitude, charity, and forgiveness. Though 
some such virtues pertain to all walks of life, they often do so in greatly 



H OW  W E  AT TAC H  R E S p O N S I B I L I T I E S  TO  R I G H T S

281

dif fer ent mea sure and take on distinctive meaning within par tic u lar vo-
cations and in dif fer ent historical eras. To engage in serious reflection on 
the ethics of virtue, at this level of specificity, is always at least to make 
certain so cio log i cal assumptions, perhaps even to engage in sociology it-
self, as Alasdaire MacIntyre famously argued.86

The military officer offers the most ancient archetype of virtue ethics, 
so conceived, for he occupied an esteemed social role with moral respon-
sibilities understood as integral to its competent practice. Within Eu rope, 
professional soldiering entailed obligations of chivalry once owed chiefly 
to opposing belligerents— fellow members of a pan- European, aristocratic 
knightly class.87  These duties  were  later extended to noncombatants as 
well.  Until the late nineteenth  century, however, such responsibilities found 
only the most limited expression in anything one could truly call positive 
international law. Respecting  these obligations was nonetheless very much 
part of what it meant to be a good soldier, as officers themselves widely 
understood their vocation, to judge from their writings.88

 These seemingly antiquarian notions turned out to play no small role, 
centuries  later, in prompting U.S. Judge Advocate Generals to oppose cer-
tain now- infamous methods for “enhanced interrogation” of terrorist 
suspects during the presidential administration of George W. Bush.89 This 
re sis tance entailed express objection to interpretations offered by the Jus-
tice Department’s Office of  Legal Counsel of federal law ratifying the 
Convention against Torture. The JAGs’ arguments  were  legal in nature, 
but the animus  behind them was extralegal, to significant degree. Many 
critics of martial honor, since Thomas Hobbes at least, see it as fostering 
 needless vio lence and deserving no place in modern socie ties. Yet in that 
significant recent experience, honor instead worked to civilize it. This 
memorable episode also strikingly illustrates and confirms Montesquieu’s 
argument about how the martial honor of an aristocratic elite can some-
times put an effective brake on tyrannical temptation.

Like professional soldiering, other social practices frequently combine 
behavioral norms (often clear) and methods for their enforcement (some-
times strict) with ample opportunity for competitive positioning (fre-
quently fierce). The rivalry generally operates within certain self- imposed 
constraints, within “rules of the game” defining the nature of the given 
practice.  These constraints can be quite effective, though the law is con-
spic u ous chiefly in its absence.

Even an ethical expectation broadly accepted as internal to their 
practice may, among its members, become subject to acute disagreement 
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over its proper meaning. Within the American  legal profession, for ex-
ample,  there has been some dispute over  whether the attorney’s ac-
knowledged role and duties as “officer of the court”— a concept long 
solidly established within our codes of ethics90— entail the obligation 
to report a client’s past or prospective illegal activity. Tellingly,  those 
arguing for such an obligation do not often invoke general theories of 
justice, nor theories of responsibility bearing on “the professions” at 
large.91 Robert W. Gordon, for instance, invokes traditions of collective 
self- understanding intrinsic and specific to the practice of law. Though 
 these traditions originated long ago, many current prac ti tion ers, out-
side the largest cities at least,92 report considering their standards still 
authoritative.

It is their critics who seek to tar  these  legal ethicists— though ensconced 
within the profession’s most distinguished academies— with the brush of 
pushing ethics simpliciter and hence being, in a certain sense, ‘unprofes-
sional.’  These critics contend that general lay notions or philosophical 
theories of ethics brought in by  others are necessarily alien to the nature 
of good lawyering; for its standards of virtue, sufficient to its tasks, have 
emerged historically from within, in the course of sustained efforts by 
many  people over many years to solve recurrent practical prob lems, spe-
cific to this vocational endeavor.93

Like other professional activities, the practice of law accords partici-
pants an authoritative status and the effective power, if they abuse their 
rights, to do grievous wrong. The rights in question are tied so closely in 
common understanding to responsibilities that it is again fair to speak of 
“responsibility- rights”— though not in Waldron’s way, with its essentialist 
cast94— for the terms of this normative conjunction are  here always open 
to dispute and pos si ble revision.

Shifts in the perceived duties and dispensations associated with par tic-
u lar vocational roles initially arise not only from in- house express dis-
agreements among current members, or between members and dissatisfied 
nonmembers. New mores spring also from the subjective experience of 
intense personal turmoil within individual members. Goffman writes of 
the evident self- distancing in which professionals of vari ous sorts regularly 
engage, through myriad subtle cues and clues, so as to signal their discom-
fort with what their well- settled role demands of them in a given circum-
stance, even as they largely honor its requirements.95

Insofar as  these discomforts stem from concerns fairly characterized 
as ethical in nature,  there is no anomie in this self- distancing, only alien-
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ation.  These individuals are simply identifying themselves with certain 
normative understandings somewhat at odds with  those currently regnant 
within their field or discipline. Their inchoate understandings implicitly 
gesture at the possibility of revision in the mores of their job. The  human 
self evinces  great multiplicity,96 and macro- social change occasionally be-
gins in such  humble, micro- level dissatisfactions, first evinced through a 
momentary grimace, welcomed with an appreciative passing glance.

In many contexts beyond the licensed professions,  there is no discernible 
social practice by whose internal standards one may appraise the conduct 
at issue as reprehensible or commendable. When  people hesitate to de-
clare bankruptcy or terminate a pregnancy, for instance, they often fear 
stigma and anticipate feelings of shame or qualms of conscience. Though 
 these moral sentiments undoubtedly influence conduct, one could not 
point in  these cases to any established practices or specific institutional 
settings within which they arise. The rights themselves—to abort, to de-
clare bankruptcy— are not part and parcel of any determinate social role 
or distinguished status, the predicate for a responsibility- right. The respon-
sibilities associated with  these less elevated rights find inspiration in the 
shared moral sensibilities of society at large— broad portions of it, at 
least— not  those peculiar to any single professional milieu, for instance. 
The causal pro cesses at work, though often potent, are also diffuse, or-
gan i za tion ally inchoate, and elusive to convincing scientific inquiry. Still, 
we know they exist,  because they allow us to accurately anticipate how 
most  others  will judge us for engaging in such conduct, should they learn 
of it.

We may observe much the same concerning the occasions when  family 
members intercede to prevent a medical patient from exercising her right 
to die, especially where she suffers no enduring terminal condition. The 
demands of common morality  here at work again far exceed the law’s. 
 These are moral duties of care both to youthful dependents, if any exist, 
and to herself.  Family members appeal to  these duties in dissuading the 
patient from forgoing treatment. If  these  people consider themselves  under 
any moral obligation to dissuade her, it is to assist her in honoring her 
own.97

When a physician intercedes at such moments, though, we more readily, 
convincingly describe her conduct as grounded in institutional practices. 
She conforms to the long- standing virtue ethics of an entire profession that 
continues to prize patient survival above all  else, though con temporary 
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law no longer embraces that goal unequivocally. The modern hospital reg-
ularly, if surreptitiously, acquiesces in “heroic” efforts to suppress patient 
re sis tance to essential, life- sustaining care. It is therefore accurate to de-
scribe this tacit administrative accommodation as a settled practice within 
American society.

This chapter has identified five ways that, through both law and mores— 
alone or in combination— responsibilities become attached to  legal 
rights. To summarize: First, policymakers and legislators may conclude 
that a given type of right- bearer simply offers the least- cost provider of a 
certain societal good. He happens to be better situated, for the moment, 
to perform certain impor tant tasks more easily or effectively than anyone 
 else. The responsibilities thereby affixed often ensue from some informal 
variety of cost- benefit analy sis. Lawmakers  will readily reallocate  these 
responsibilities if and when altered circumstances so indicate. The moral 
reasoning involved in  these calculations is consequentialist, of roughly util-
itarian variety. It is that allocating  these  legal responsibilities—in this 
par tic u lar way, in this type of circumstance—is most propitious for ad-
vancing overall public well- being.

Second,  there are responsibility- rights, on Waldron’s understanding of 
the notion. The duties attendant on a given societal role, from parenting 
to soldiering,  here follow naturally and inexorably from its very nature, 
understood in ways largely irrespective of historical and societal context. 
The core rights and responsibilities concomitant to a given role virtually 
entail each other. At this level of abstraction, however,  there is  little from 
which a sociology of rights to do wrong may profit. As a phi los o pher, Wal-
dron’s professed aims are understandably dif fer ent, but his formulations 
veer unmistakably into territory that sociologists, with some reason, cus-
tomarily consider their own.

His theory is of some help in conceptualizing the most stable, enduring 
conjunctions of right and responsibility, at least  those whose mode of ad-
mixture is relatively “hardwired” into a given role’s inner essence and 
therefore changes  little with time and place. This is a small subset, how-
ever, of all vocational roles and status positions within society. And as with 
the idealized economic theory of least- cost provision,  here too  there is 
no conceptual space for periodic dispute— still less ongoing po liti cal 
strug gle— over who, on account of holding certain rights, should also bear 
certain duties. More precisely, with the philosophic and economic ap-
proaches to distributing rights and duties, such disputes as may arise can 
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concern only  whether we have properly understood the essential nature of 
a given role or have correctly tallied up, from the standpoint of some im-
partial master planner, the aggregate costs or benefits of any given such 
allocation. If we wish to delineate and explain any  actual lay of relevant 
empirical land, neither theory carries us very far.

Third, and far more promising,  there are rights and responsibilities in-
trinsic to an evolving social practice, whose conception of virtue changes 
importantly over time in light of collegial in- house conversation. One 
might argue that  these situations, too, represent a form of responsibility- 
right. For  there is again, if only for a time, a certain natu ral intimacy to 
the connection between the normative ingredients thus paired, each with 
unmistakable affinity for the other. Yet this is not a  matter of logical en-
tailment (the second view, above) any more than a result of institutional 
design with a view to cost- efficient provision (the first view). And  there is 
much cross- cultural variation in relevant re spects. Thus, though both 
“healers” are committed to their patients’ well- being (and enjoy elevated 
societal stature), a London heart surgeon and an Andean shaman98 inhabit 
occupational roles in which rights and duties are defined and distributed 
very differently, if perhaps with an equal sense of perceived congruity be-
tween the corresponding ele ments.

 Because  these social roles and statuses lack any inalterable essence, 
prac ti tion ers regularly revise them experimentally, through trial and error, 
in light of acknowledged failures and opportunities newly apprehended. 
And it is prac ti tion ers themselves, on this view, who must  settle upon a 
unified understanding of their duties to their clients and to society at large. 
This intramural deliberation takes the distinctive philosophical form of 
virtue ethics. The central question is therefore always: What does it mean, 
precisely, to be truly accomplished in our unique vocational endeavor, 
meeting the very highest standards of excellence we collectively set for one 
another? Inevitably  here, the line between virtue and virtuosity then be-
comes willfully vague.

The deepest debates within all professions nonetheless ultimately move 
on to the question of  whether the standards that prac ti tion ers generate 
internally are fully adequate, in all cases, to normative challenges their 
members confront, challenges increasingly raised not only from within their 
ranks but from beyond.99  There thus appears a fourth method of linking 
rights to responsibilities.  Those beyond a vocation’s ranks may conclude 
that its prac ti tion ers are not to be entirely trusted in answering all central 
questions on their own. Society at large and its elected representatives 
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make a necessary and legitimate contribution as well. The ensuing public 
discussion of potential  legal changes inevitably involves not only rea-
soned argument, but the expression of righ teous indignation over per-
ceived abuses of existing rights. This effusion of moral sentiment— 
often revulsion at current practices, approximating disgust at times— ensures 
a more freewheeling, open- ended conversation, among a much larger 
number of  people. Debate no longer focuses on the quantitative intricacies 
of least- cost provision or the seeming solipsisms of virtue ethics, now seen 
as unduly insular. By means both juridical and other wise, existing roles are 
redefined, with the objective of assigning new  legal responsibilities to  those 
(soldiers, physicians, journalists) perceived to be abusing their rights.

Fifth and fi nally, where many  people remain dissatisfied with law-
makers’ response to their concerns, they regularly proceed, through 
myriad means this book examines, to exert more informal pressure on 
right- holders, so that the latter may honor responsibilities that law de-
clines to incorporate. Social mores, revised or reinvigorated,  here become 
more impor tant than the law, in de pen dently chastening right- holders’ be-
hav ior. Within public discourse, the central concern becomes: How might 
we, the interested public, induce the profession to better re spect the  human 
dignity of its clients while enhancing their well- being, along with that of 
affected third parties?

As the public’s role becomes more prominent, common morality finds 
its voice and asserts its influence upon the law as well as on  human be-
hav ior more directly. Deontological intuitions acquire especial influence 
 here,  because  these are more readily accessible to most minds— even  those 
well- schooled— than a cooler, consequentialist / utilitarian calculus. Most 
of us are content to follow our initial visceral emotional reactions, and 
psychologically averse to the lengthier deliberations necessary to assess 
complex second- order ramifications.100 Easy intuitions of “just deserts,” 
especially of retribution for grievous wrong, become most prominent in 
our thoughts and in relevant policy discussions. Criminal law and its sanc-
tions then inevitably assume greater salience within the repertoire of 
available responses to major departures from common morality, however 
much “the experts” counsel differently.

This book’s chief interest lies in the final method of attaching nonlegal 
responsibilities to  legal rights, whereby concerned parties push back 
against the perceived abuse of rights, without any immediate effect upon 
the law, often without any clear intent to alter it. This chapter has offered 
only a nutshell conceptual typology, necessarily static, illustrated with a 
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few examples; in real life, many of its constituent types are in simulta-
neous operation. A typology can tell us nothing, moreover, about histor-
ical changes,  those tending to increase or decrease the incidence of a given 
method, relative to  others, for tying duties to dispensations. And I have 
not yet asked  whether rights to do wrong, and the relation they establish 
between law and common morality, assume distinct form in vari ous his-
torical epochs, in con temporary Western society as contrasted with ear-
lier or non- Western social  orders. Let us now turn to  these large questions, 
fateful and inescapable.
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The Law’s Ascendance in the Modern West, and the 
Decline of Common Morality—or Any Need for It?

 There has been much skepticism over  whether, in the con temporary West, 
maintaining an acceptable social order requires any nontrivial sense of 
shared morality at all. At least since Bentham, a widely held view has been 
that it does not. This has in fact been a leitmotif across several competing 
schools of modern  legal and po liti cal thought. Liberal theory in particular— 
while directing a steady stream of criticism at par tic u lar laws— has virtu-
ally never challenged the supposition that the law in general remains our 
last best hope of constructing a decent society, whose members are well 
treated and passably content. Even libertarian forms of liberalism, ever 
fearful of the state’s encroachment beyond its due domain, consistently 
stress the importance of official protection for “the private realm,” secured 
through the law of contract, of property, and of the  family.

The view that law’s potential contribution to social amelioration is in-
herently limited arises largely from  those (loosely) to liberalism’s Left 
and Right. It has come from Marxists, denouncing the fraud of “bour-
geois liberal legality,” and from “historicist” strands of conservatism— 
from Burke and Savigny1 through Oakeshott— avowedly antimodern in 
spirit. This latter strain of thinking consistently celebrates “the social 
organism,” its spontaneously regenerative capacity for preserving and 
gradually improving its health, along with that of its members. Such 
traditionalist diagnoses maintain that this pro cess, operating in de pen-

13

Common Morality Confronts Modernity
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dently of the state, is generally superior to the law in attaining a morally 
satisfactory polity and society.2 When it seeks to alter mores, the law 
tends to do more harm than good— much more, at times.

A view often heard  today is that,  whether its aim be stability or change, 
positive law should essentially supplant society’s reliance on common mo-
rality. As the basis of normative ordering, common morality and the so-
cial practices embodying it are too frail or corrupt. It follows that  there is 
 little reason to be much concerned with identifying the points of strength 
and weakness in their so cio log i cal supports.  Because the very idea of 
common morality is something of a quaint Victorian cobweb, on this 
view,3 its importance should and  will decline as socie ties discover that they 
must rely ever more upon their  legal system, and specifically (one hopes) 
on “the rule of law.”

In a formulation not untypical, Jürgen Habermas thus strongly affirms, 
“ Today  legal norms are what is left from a crumbled cement of society; if 
all other mechanisms of social integration are exhausted, law yet provides 
some means for keeping together complex and centrifugal socie ties that 
other wise would fall into pieces.”4 He regards this trajectory as virtually 
inevitable and destined to continue, but does not celebrate it (as do many 
 others) without ambivalence; he openly acknowledges that an unfortu-
nate consequence of our increasing reliance on positive law as the near- 
exclusive source of normative order is to “relieve the judging and acting 
person of the considerable cognitive, motivational, . . .  and orga nizational 
demands of a morality centered on the individual’s conscience.”5  Others 
further infer that the displacement of individual conscience by law in as-
sessing our actions not only allows but encourages— subtly yet power-
fully— the irresponsible exercise of  legal rights.6

“ Legal centralism” is the prevailing term for  these developments, seen 
in a positive light. It was also prevalent in the time of Montesquieu,7 who 
argued strongly against its versions of the day. Montesquieu sought to 
show how allowing some mea sure of social regulation through mores does 
not lead to chaos, and that admitting their inevitable role is entirely con-
sistent with a prominent place for individual freedom and  human agency. 
To this moment, some of his scholarly critics still deny this claim,8 seeing 
no way to reconcile his po liti cal liberalism, which they share, with his so-
ciology, which they feel therefore compelled to reject.

Habermas states the centralist case with especial militancy. It remains 
widely held among  legal thinkers, both in the United States and in other 
lands. Centralists believe that the extralegal norms by which we appraise 
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and guide  others’ conduct usually display, in the words of J. L. Austin (an 
early, influential  legal positivist), “uncertainty, scantiness, and imperfec-
tion.”9  These properties render common morality unworthy of law’s so-
licitude. It is impor tant to rec ord in passing, at least, that this view, its 
pervasive current influence notwithstanding, would appear wildly eccen-
tric to most  people in most cultures and world civilizations throughout 
 human history. For millennia, billions of Confucians, for instance, have 
firmly regarded the law as necessarily a very imperfect mechanism for es-
tablishing and enforcing morality, which they understand as better trans-
mitted and refined in other ways.10

Insistent codifiers like Bentham wished to make  every pos si ble  human 
action the subject of law’s scrutiny. He believed, in fact, that he himself 
had written a  legal code in which “ there is no terra incognita, no blank 
spaces; nothing is . . .  omitted, nothing unprovided for.”11 In a similar 
spirit, a recent author contends that “the more coherent and consistent a 
 legal system, the less the need for . . .  customary rules and practices.” The 
law’s deference to customary morals is inherently suspect  because “the rel-
evant customs prove to be  those of an influential group of insiders.”12 
The law expressly incorporates  these mores when, for instance, courts in-
terpret disputed terms within a contract in light of “trade usage,”13 and 
defer to “standards of care” (in negligence litigation), including  those spe-
cific to established industries whose oligopolistic elites exercise undue 
influence in establishing prevailing mores.

The law relies on common moralities even when it does not expressly 
“incorporate by reference” a moral terminology— such as “moral 
turpitude”14— already prevalent in society, Doubts about law’s deference 
to conventional ethical sensibilities  will be still greater  here. For the judi-
ciary is not authorized in  these circumstances to monitor social mores and 
so to ensure their objective “reasonableness” and ethical acceptability. 
When tort and contract law defer to current social practices and the 
prevailing moralities  these embody, the courts remain at least nominally 
sovereign, insisting in the final analy sis upon their own criteria for deter-
mining  whether the law should admit any such prevailing practice into 
its domain.15

In the situations of pres ent interest, by contrast, the law imposes no 
such formal limit on prevailing moralities and in fact rides largely upon 
their back, unsure of where, in what direction, they may travel. In this 
re spect, the socio- legal configuration on which this book focuses differs 
from what we observe in tort or contract, and its defense  will be more 
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controversial on that account. To allow that extralegal mores  will signifi-
cantly limit the exercise of our rights is anathema in the view of most 
modern  legal theorists who have seriously considered the  matter, with the 
singular exception of Lon Fuller.16 And when the social practices by which 
we enforce common morality all but prevent someone from exercising her 
rights,  these apprehensions are often well warranted. Exceptions may arise 
where we regard the rights themselves as morally indefensible. Yet most 
believe that, even so, we should then change the law rather than allow its 
express promises to be denied in practice. Such change is not always quick 
or easy, however, and often proves impossible (for reasons discussed in 
Chapter 6).

Shame and the Law

The most effective way to ensure general adherence to social mores not 
legally enshrined is through the public discrediting of  those violating them. 
Scholars in the humanities delineate the shifting borders and areas of his-
torical overlap between such words as “reproach,” “disrepute,” “dises-
teem,” “dishonor,” “shame,” “disgrace,” “ignominy,” “infamy,” “obloquy,” 
“opprobrium,” “stigma,” and “humiliation.”17 And for certain purposes 
it is indeed impor tant to maintain the subtle distinctions among them, how-
ever elusive at times. More significant to this book’s aims, however, is the 
shared capacity of all such discrediting to restrain the abusive exercise of 
 legal rights. “Lumping”  these several notions is therefore preferable  here to 
“splitting” them, registering and cata loguing  every nuanced shading of de-
notation and connotation. The public discrediting of  others is morally de-
fensible in certain situations and not in  others, all would presumably 
agree. The proper way to distinguish the two is by way of straightfor-
ward moral argument, however, not by observing differences in changing 
historical uses of  these several terms.

Skepticism  toward alternatives to  legal sanctions against disfavored 
conduct has focused in recent years on the dangers of “shaming sanctions.” 
 These are analogous to scarlet letters, the punishment pillories of Re nais-
sance Eu rope, and the ducking stools of colonial Amer i ca. Historically 
such sanctions  were formally imposed by law. They  were nonetheless in-
tended to invite more spontaneous popu lar expressions of indignation 
 toward their  human targets—in full public view, unlike when one is pun-
ished through fines or incarceration.  Today, shaming sanctions include 
mandatory bumper stickers on automobiles of  those previously stripped 



T H E  R I G H T  TO  D O  W R O N G

292

of their license, for driving while intoxicated.18 This has been notably 
successful, on some accounts,19 in decreasing accidents resulting from 
inebriation.

Though the law  here continues to employ its formal procedures in im-
posing such sanctions,  there is serious concern that  these violate the 
wrongdoer’s essential  human dignity. Yet the same can be said, often in 
much greater mea sure, of the wrongdoing eliciting  these sanctions, and 
deterred by them; and  there is much to be said for expecting  people, in 
the interests of overall social well- being, to be thicker- skinned in  these 
 matters. Most Americans agree: when asked in surveys to consider the ef-
fect of modest shaming sanctions on  human dignity— without even being 
invited to weigh  these drawbacks against positive effects in diminished 
wrongdoing— a large majority report that they find such mea sures “very 
acceptable” or “fairly acceptable.”20 We are not so dif fer ent  here from con-
temporary East Asians, who (researchers report) “expect that  people 
should be able to  handle shame,”21 provided that opportunities are quickly 
afforded for ready reintegration.

Still, when we rely upon public shaming and informal social stigma 
without any official guidelines and protections, the dangers grow. It is pre-
cisely  these nonlegal sanctions— their nature, significance, and effects, for 
good and ill— that this book strives to better understand and, with due 
qualifications, to defend. Some insist that shame and stigma are the stuff 
of archaic social  orders, not the legitimate tools of liberal justice. This finds 
some modest reflection in the fact that, according to an Ngram Viewer 
search on the word, references to “shame” declined in use from 1800 
through 1980, though it has risen steadily and significantly since that latter 
year.22

It has been a celebrated hallmark of the modern West to have elimi-
nated—in the name of greater “humanity”— the public use of shaming 
for state- imposed punishment, as Foucault famously observed.23 Sanctions 
of this sort “typically involve a type of mob justice and are problematic 
for that reason alone,” writes Nussbaum.24 Yale  legal historian James 
Whitman adopts a similarly stringent stance: “Justice by the mob is not 
the impartial, deliberative, neutral justice that a liberal- democratic society 
typically prizes.”25 From this standpoint, law alone is the reliable source 
of public order, the only truly legitimate basis of our obligation to  others.

The law’s use for shaming is still more reprehensible, Nussbaum con-
tends, than the less disciplined forms employed by private citizens, pre-
cisely  because law puts the state’s official imprimatur on the humiliation.26 
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And the criteria by which we appraise the law’s defensibility in a given 
circumstance must remain in de pen dent of prevailing “prejudice,” of the 
shifting empirical contours of popu lar indignation.  These societal influ-
ences are always potentially and perilously at odds with our commit-
ment to “critical” morality and to “rule of law values,”  these authors 
contend.

To be sure, whenever the law sees fit to grant wide berth to rights- 
restraining mores, its draf ters and interpreters need to carefully assess 
how much trust to place in pro cesses largely beyond their control, about 
which they should therefore learn as much as pos si ble. No one should 
deny that  there are times when the law rightly overrides prevailing moral 
sensibilities within a given community, where  these threaten vital  human 
interests. The unacceptable standards may simply be  those of an insular 
subcommunity, deviant in this re spect from standards within the wider 
society, embodied in its law.

That is the case, for instance, with members of the Jehovah’s Witnesses, 
a religious group whose adult members regularly refuse to let their  children 
receive blood transfusions essential to survival.  These are situations where 
the law clearly cannot depend upon fellow members of the relevant sub-
community to wisely and effectively resist the exercise of  legal rights by 
one of their number— here, the parent of a  legal minor. The law strongly 
presumes that a child’s parental guardians  will act responsibly when ex-
ercising the well- accepted right to accept or reject medical treatment.

The  legal system nonetheless intercedes when  there is a compelling 
basis to rebut that presumption.  Here, subcommunal sentiment is just as 
misguided as  legal centralists and positivists like Austin assume. In seeking 
an effective regulatory stance, the law cannot rely on  these sentiments and 
mores to ensure satisfactory parental be hav ior. From this perspective, the 
question becomes: When, if ever, is it defensible and desirable for the law 
to place so much reliance on something as questionable as extralegal mo-
rality, over which it retains so  little control? The concern may be at least 
equally acute if this is the morality of an entire national society, no less 
than of some parochial subsection.

 Whether it is defensible to employ shame in eliciting conformity with 
social mores, existing or emergent, depends on the ends sought and par-
tic u lar means employed. It is necessary to provide some method, as did 
colonial Americans themselves,27 by which wrongdoers subject to this 
species of recrimination may thereafter redeem and reintegrate them-
selves.28 Shaming of this variety requires, on all accounts, that criticism 



T H E  R I G H T  TO  D O  W R O N G

294

be conveyed respectfully—however firm the reproach29— and directed 
against par tic u lar misconduct, not at the entire person.

 These strictures need not extend to criticism of organ izations, certainly 
so in cases of extreme misconduct.30 Corporations have a reputation to 
protect, to be sure, but no intrinsic  human dignity to besmirch. Perhaps 
the objective of reform  will be to induce a large multinational enterprise 
into greater compliance with UN Global Compact norms; and the means 
to that end  will entail public shaming of the com pany through advertising 
campaigns directed at prospective purchasers of its products.  These cam-
paigns routinely deploy not only reasoned argument, in dry and lengthy 
position papers. They rely as well on deliberate efforts to evoke feelings 
of intense antipathy, even disgust,  toward the com pany, its practices, and 
be hav ior of top man ag ers.31 This strategy has periodically proven effec-
tive in influencing consumer conduct.32

Some  will won der why it is insufficient to speak simply of directing our 
mea sured disapproval at  others’ misconduct, dispassionately arousing 
their guilt over failures to meet their responsibilities. Why is it not enough 
to soberly persuade them of their duty to compensate and seek forgive-
ness from  those they have wronged? From this Kantian standpoint, it is 
impor tant that we each individually engage in an autonomous exercise 
of reason in adopting the princi ples that are to guide our lives.

Yet even by our own lights, our reason regularly fails us, and even when 
it accurately instructs us, our  will may prove weak. Many of us thus do 
not pass this high test, as we readily admit. Our failure greatly limits the 
efficacy of guilt as a real- life force, in reforming po liti cal and social life 
especially. As Jacquet observes, with only modest hyperbole, “In cultures 
that champion the individual, guilt is advertised as the cornerstone of con-
science. But while guilt holds individuals to personal standards, it is pow-
erless in the face of corrupt institutions. In recent years, we as consumers 
have sought to assuage our guilt about flawed social and environmental 
practices and policies by, for example, buying organic foods or fair- trade 
products.  Unless nearly every one participates, however, the impact of in-
dividual consumer consciousness is in effec tive.”33

She proceeds to argue that, in correcting abuses by large companies 
and sovereign states, “the solution to the limitations of guilt can be found 
in shame, retrofitted for the age of democracy and social media . . .  
[S]haming can function as a nonviolent form of re sis tance that . . .  [is 
both effective and morally defensible] when applied . . .  sparingly and 
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pointedly . . .  in the right way, the right quantity, and at the right time.” 
 These are impor tant qualifications, of course, requiring close attention 
not only to situational specifics, but also to developing general standards 
enabling us to distinguish, across a broad canvas, acceptable uses of 
shame from indefensible ones.34

From a Kantian standpoint, however, emotions are generally a distrac-
tion from the tasks of reason.35 Feelings of shame— perhaps the most 
thoroughly social of the moral sentiments36— are particularly misguided. 
On most accounts, shame chiefly appeals less to our freely undertaken 
judgments about ourselves than to the judgment that  others visit upon 
us, if only in our imaginations.37 The discomfort we feel when  others seek 
to shame us reveals that we have come to rely on their standards of ap-
praisal when we should be in de pen dently formulating and enacting our 
own. This stern stance regards our emotions as forces inherently irrational, 
as dark creatures of blind impulse. “The passions” are volatile, ever- 
threatening to effective social coordination, and always in danger of 
prompting us to impetuous outburst when we cannot entirely suppress 
them. This stark choice between repression and tumultuous eruption 
leaves  little space for the reflective alternation between evanescent instants 
of thought and feeling through which we often strive to sensibly channel 
our emotions, refocus their direction, recalibrate their intensity, downward 
or up.

The Kantian view further forecloses the older, Aristotelian and Stoic 
insight that our most impor tant sentiments—of grief, or love, for 
 instance— are based on beliefs, observations, and judgments about our sur-
roundings, beliefs that we periodically subject to reasoned reassessment. 
Our moral sentiments also enable us to perceive wrongdoing— cruelty 
especially, perhaps— when our capacities for reasoning, on their own, may 
desert us.38 The moral sentiments of pity, gratitude, and indignation—to 
take three obvious illustrations— are notable in how they manage to con-
join, from one moment to the next, our capacities for deliberation and 
spontaneity. We should view shame from this same standpoint. For as a 
moral sentiment, like the  others just mentioned, it is susceptible to intel-
ligent direction, with a view to enhancing our awareness of injustice, in 
 others and in ourselves, and our willingness to act upon that awareness. 
To feel oneself in the presence of profound injustice is often a necessary 
predicate to openly objecting and interceding against  those responsible 
for it.
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To begin with a definition, shame consists in the “shared revulsion at 
actions and individuals,” writes Deigh, “who betray the beliefs, norms, and 
ideals of a group to which they belong and with which they strongly iden-
tify . . .  The shame they then experience . . .  entails a painful recognition 
of . . .  having acted beneath themselves, of their having betrayed an iden-
tity that is a source of their sense of worth.”39 In this much, at least,  there 
is  little to argue against. In fact, Arneson adds, “it is good to be disposed 
to be ashamed by perceiving in oneself traits that are genuinely shameful.”40 
And “by bringing it about that members of society are fearful of being 
shamed . . .  and by attaching  these sentiments to appropriate social stan-
dards, the society produces just consequences to a greater extent than 
would other wise be pos si ble.”41 Of such standards, Kahan adds, “the ques-
tion is never  whether a society should or ga nize itself around emphatic 
ideas of high and low, worthy and worthless, but only what the content 
of  those animating hierarchies  will be”42 and what  will count as accept-
able methods for establishing or securing them.  These methods and stan-
dards must of course be ones “that orient a person  toward promotion of 
the common good in his community and  toward regard for other  human 
beings as his equals.”43 The challenge is to shrewdly harness this “shared 
revulsion” in ser vice of such laudable and “constructive”44 aims, without 
unnecessarily humiliating its targets.

 There is no reason to assume that “the ideals of the group” at issue 
 will warrant any such deference, of course, and often they  won’t. In his 
defense of shame, Bernard Williams was therefore careful to restrict its 
legitimate compass to circumstances where the individual has in de pen-
dent reasons to re spect the moral judgment of  others.45 For we may then 
defensibly entrust to them a certain degree of authority in appraising our 
be hav ior, mea sur ing its consistency with moral standards we freely share 
or could readily have come to adopt on our own.

The conclusion thus emerges that a liberal and “decent society trains 
its members,” as Arneson affirms, “to be disposed to feel deeply ashamed 
at violating the rights of  others.”46 It also trains us to respectfully com-
municate our aversion and revulsion to  others engaged in such viola-
tion, so that we might evoke their sense of guilt or shame, inducing them 
by  either route to alter their conduct. A decent society should further 
provide us with a rich and nuanced vocabulary— ample and conceptually 
discriminating—to accomplish this task. We then employ that language 
comfortably, in the knowledge that  others  will find it resonant and share 
the subtle range of moral sentiments it enables us to formulate and convey.
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That is not a society we inhabit, however.
The considerable efforts of  these several authors to rehabilitate the 

sense of shame,47 to ensure for it a fair hearing among modern liberals, 
have undoubted appeal, within real life still more than in philosophical 
reflection. It carries us only so far, though, for it amounts to conceiving 
of shame as a species of surrogate guilt, something delegated—if only par-
tially and contingently—to  others whom we have good reason to rely on 
in such  matters. We should repose such trust when we have some basis to 
distrust our own judgment, as where we should realize that our self- interest 
and propensity for self- deception threaten to cloud the understanding of 
what justice requires of us, or tamp down our inclinations to act upon 
such understanding.

Even as one endorses  these scholarly ‘celebrants’ of shame, one none-
theless emerges with a lingering, indelible sense that the additional 
 ele ment that shame might add to a fully satisfactory analy sis of moral 
practice, which guilt alone cannot provide, is something in which moral 
philosophy has had only tangential interest and hence cannot ultimately 
much help us comprehend. This additional ele ment is the psy chol ogy of 
motivation. It might first seem that guilt would be stronger than shame 
in actively inspiring mea sures of reparation. It is the furies of indignation, 
resentment, and anger that elicit feelings of guilt, whereas shame emerges 
in reaction to the lesser forces of contempt, derision, and avoidance.48 
 These would seem more likely to prompt social withdrawal than energetic 
intercession directed at moral repair. Shame need not even arise from fail-
ures specifically moral in nature, but can stem also from failings in prowess 
or cunning.49

Yet the emotional intensity that shame, even its mere anticipation,50 
can engender in us ensures that its motivational power is often greater 
than that of guilt.51 Laboratory psychologists have devised ingenious 
methods— introducing or withdrawing a third- party observer52—to iso-
late the effects of each from the other. In  these experiments, shame con-
sistently emerges the more power ful prompt to public- spiritedness and 
other conscientious conduct. Real- life policy experiments, beyond the uni-
versity laboratory and online survey, reach similar conclusions, as when 
American states seek openly to shame delinquent taxpayers ( those owing 
over $250,000, in California); this policy has much increased overall 
public compliance with tax law.53

Relative to guilt, shame can also be especially power ful in establishing 
new norms, not merely in winning compliance to existing ones. This is 
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 because “even when  there is no hope of changing the transgressor’s be-
hav ior,” shaming his misconduct “lets  others know that such be hav ior  will 
[henceforth] be punished.” This is impor tant, writes Jacquet, “especially 
in the absence of formal sanctions, or . . .  before formal rules are insti-
tuted.”54 She goes so far as to contend that “shame resides deeper in 
 human nature,”55 though  here she strays beyond her evidence. The internet 
greatly enlarges the audience for shaming, of course, in the mea sure of 
some three billion  people. “Unlike the gossip of the past, which was spoken 
or printed,” Jacquet observes, “Internet gossip is fast, far- reaching, set in 
digital stone, and often searchable.”56

Through the power of internalized guilt alone, indifferent to the opinion 
of  others or their reaction to our be hav ior, it is often difficult to make our-
selves fully aware of how we have wronged another and the nature of 
our responsibilities to make amends. On the Kantian account, we must 
undertake this challenge largely unassisted, moreover. Only in recent 
years, Haidt observes, has the question of what motivates us to moral 
action become of central concern even to the empirical, psychological 
study of morality. Better than through philosophy alone, we can grasp 
shame’s true significance and ground- level workings through the social 
sciences, including not only psy chol ogy but also sociology and moral 
anthropology.

With re spect to apparent corporate misconduct, casting public shame 
upon large companies regularly proves more effective than efforts to 
induce feelings of guilt in consumers of their products. Corporate trans-
gressors of law and mores often respond to consumer guilt chiefly by 
creating new, up- scale products, like “dolphin- free” tuna, offered at 
higher prices. Too few consumers are sufficiently wracked by guilt, in 
any event, for such approaches to produce profound change in many 
industries.57

 There are a number of large policy issues— from overfishing and de-
forestation to the enslavement of child soldiers— that pres ent major 
collective- action prob lems to their satisfactory solution.  These cannot be 
seriously addressed by wholly individualizing our understanding of  those 
responsible, then appealing to their capacity for remorse. Thus  today, the 
environmental NGO Greenpeace strives to shame the largest retailers of 
Chilean sea bass, rather than seeking to instill guilt in the individual  people 
who consume it. When the producers themselves cannot be shamed into 
altering their practices, Greenpeace then turns to  those who finance them. 
Both producers and financiers are induced to consider the consequences 
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of their activity, not for the fish themselves, but for the firm’s societal repu-
tation and market vulnerability.

From accumulating experience of this sort, it is now relatively clear 
that “small changes by big groups can make a big difference,”58 as re-
ports a scholar of corporate shaming campaigns. In their efforts to alter 
the conduct of sovereign states and large companies, NGOs like  Human 
Rights Watch have developed sophisticated “shaming methodologies,”59 
calculated for maximum efficacy on the basis of what has worked and 
failed in prior campaigns. Before launching any such effort,  these activ-
ists systematically assess the relevance and weight of each among a long 
list of relevant variables.

It seems safe to say that, to ensure the per sis tence of any society over 
time, some mixture of shame and guilt is necessary in eliciting adherence 
to its most basic princi ples,60 for the  simple reason that  these princi ples 
can never receive full embodiment within its law. The more modern and 
liberal the society, the more this is the case, we  will now see.  These claims 
are not axiomatic propositions, but thoroughly empirical, and generously 
supported by evidence from a wide sweep of  legal life. Our central con-
cern should not be, as Nussbaum contends, that the shaming of  others 
leads with near inexorability to their indefensible humiliation.61 The 
greater prob lem is that liberal law’s limitations ensure that it cannot (for 
the reasons offered in Chapter 6) do enough of the kind of shaming a 
modern liberal society requires. This is partly  because it must be liberal, 
and partly  because it must be law.

The Sociology of Stigma

Like shame, with which its definition considerably overlaps, stigma too 
regularly makes a salutary contribution in restraining the exercise of  legal 
rights, limiting their widely perceived abuse. To some, this claim  will be 
still more counterintuitive, preposterously so. Among sociologists, who 
purport to lend the term a scientific status, prevailing understandings con-
cede nothing to the possibility that stigma could ever be anything but 
wholly reprehensible. Thus, the most influential recent work on the sub-
ject defines it in terms of the conjunction of several ele ments, each more 
contemptible than the preceding: “In the first component,  people distin-
guish and label  human differences. In the second, dominant cultural 
beliefs link labeled persons to undesirable characteristics—to negative 
ste reo types. In the third, labeled persons are placed in distinct categories 
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so as to accomplish some degree of separation of “us” from “them.” In 
the fourth, labeled persons experience status loss and discrimination that 
lead to unequal outcomes. Fi nally, stigmatization is entirely contingent 
on access to . . .  power that allows [all of the preceding].”62

 There is no doubt that, so conceived, stigma does terrible damage, 
 causes extraordinary suffering, in circumstances too numerous to list, well 
described in a half- century of commendable studies.63 It represents a mas-
sive advance for humane values when  those suffering severe physical 
disability throughout the world come to describe themselves as feeling 
“stigmatized,” rather than—as they long had said— “ashamed” of their 
condition, and hence reluctant even to venture out in public. For this lin-
guistic revision entirely reverses the poles of opprobrium, its target now 
the discreditors, no longer  those once discredited.

Still, the quoted definition of stigma is very much a so cio log i cal term 
of art. It bears almost no relation to any of the several definitions ap-
pearing in the Oxford En glish Dictionary64 and only very limited consis-
tency with  those in published guides to more con temporary usage.65 
Merriam- Webster, for example, defines stigma— the only type pertinent 
 here, among its several other meanings—as simply “a mark of shame or 
discredit.” I  here employ the term in this expansive sense, more familiar to 
most readers than the sociologists’ more technical understanding. For 
pres ent purposes, then, it is proper to regard stigma as an acute form of 
shaming.

 There are several differences between the so cio log i cal definition of 
stigma and that of ordinary language. First, the academic understanding 
entails the targeting of entire groups as such, frequently on grounds having 
nothing to do with any misbehavior by its members. Second, as the soci-
ologists conceive of it, stigma is not a plight from which the individual 
member of a targeted group can escape by altering her conduct, bringing 
it into line with prevailing mores. The “discredit” of interest to the soci-
ologists targets the entire person, not some discrete aspect of her be hav ior. 
The conduct at issue in the pres ent study— the be hav ior that  others seek 
to alter through its “shame or discredit”—is of a very specific sort, more-
over: the exercise of par tic u lar rights, in par tic u lar ways,  those which 
many deem offensive.

Any form of stigma or shaming necessarily entails the “lowering,” as 
Kahan puts it, of some in relation to  others, within a par tic u lar norma-
tive hierarchy, on whose basis the individual acquires greater or lesser 
status. The species of stigma this book examines and defends does not, 
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however, involve its targets’ dehumanization. Thus, to take a few of my 
illustrations,  those who receive disability or welfare benefits may be di-
minished in the eyes of some of their fellow citizens but are not ostra-
cized.  Those who declare personal bankruptcy do not suffer “social 
death.”66 The treatment of someone as truly “less than  human”— Goffman’s 
early definition67—is a further aspect of how sociologists understand 
stigma.  There can be no doubt that stigma in extremis does indeed dehu-
manize, as is evident in how most  people treat  those who suffer leprosy, 
for instance. Stigma of this magnitude is notably absent from my illustra-
tions of re sis tance to the abusive exercise of rights.

Fi nally, the sociologists are clearly committed to preserving the word 
“stigma” as a designation for groups having no po liti cal power. Ordinary 
language, reflected in standard dictionary definitions, nevertheless regis-
ters the term’s usage quite farther afield. Writing for like- minded peers, 
the sociologists confess that “if we only used the cognitive components 
of labeling and stereotyping to define stigma, groups like  lawyers, politi-
cians, and white  people would have to be considered stigmatized groups.”68 
Upon reading that sentence, one would expect it to be immediately fol-
lowed by some intelligible argument for why negative “stereotyping” and 
pejorative “labeling,” alone or in combination, do not suffice for the con-
cept’s acceptable application. By this I mean some rationale in de pen dent 
of the fact that a more inclusive definition might suggest its relevance to 
the disparaging treatment of  those from whom sociologists wish to deny 
the status of victim, a status  today supremely elevated within American 
culture. Instead, to bar the unappealing possibility of their inclusion, an 
act of definitional legerdemain forcefully intercedes. For  these authors and 
their putative science, stigma thus becomes a perverse species of prize, a 
reverse badge of honor. It is reserved for  those who elicit their ideological 
sympathies, denied to  those who  don’t—by a form of linguistic gerryman-
dering more often associated with us  lawyers, at our worst.

Several circumstances  here discussed, such as the shaming of corpora-
tions,69 nonetheless clearly illustrate that concerted efforts to “shame or 
discredit”  others, individuals and institutions,  today routinely find the 
power ful centrally in their sights.70  These efforts regularly succeed in ef-
fecting some mea sure of genuine “status loss,” costly to companies and 
their man ag ers. This is often accomplished, we have seen, by recasting is-
sues previously understood as technical and value- neutral as  matters to 
which specifically moral concerns properly attach. Through the very pro-
cess of successfully stigmatizing their opponents, moral entrepreneurs can 
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themselves acquire no small mea sure of “power” over the public percep-
tion of policy issues. The author of a recent book on the shaming of large 
companies for alleged environmental abuse thus concludes that, unlike 
efforts to instill individualized guilt, shame can “be used by the weak 
against the strong.”71 Yet in the so cio log i cal account above— simplistic in 
this re spect as well— the power to stigmatize is a possession necessarily 
anterior to its use in stigmatization.

The sociologists are, in short, unwilling to acknowledge the bearing 
of their own definition— these two key ele ments, labeling and stereo-
typing—on certain forms of stigma undoubtedly prominent within con-
temporary Western socie ties.  These forms involve its self- conscious and 
strategic deployment, with some considerable skill and savvy, in ser vice 
of avowedly “progressive” ends. This sophistication is evident, for ex-
ample, in the calculations by which activists decide to target par tic u lar 
multinational companies for shaming.  These advocacy campaigns hone 
in precisely on  those enterprises recognized,  after careful study, as espe-
cially susceptible to such efforts, and susceptible for reasons often unre-
lated the magnitude of alleged wrongs.72 That this involves the use of 
stigma should be readily recognizable, to anyone not blinded by ideolog-
ical militance.

The consistent question throughout in this inquiry has been: On account 
of law’s limitations, what place must it concede to stigma, what role in 
ensuring that  legal rights are not abused, not exercised irresponsibly? This 
question should immediately invite objections, however, and it is a for-
mulation that anyone but a law professor would regard as megalomania 
on our part. From any other perspective, the very opposite question would 
surely be more compelling: What portion of the larger normative order 
and its enforcement  ought we to entrust to the  legal system and  those 
claiming professional authority to administer it?

Our lawyerly hubris  here finds expression as well in the flurry of prom-
inent  legal theorizing on the subject of “law and social norms,” discussed 
before. This work displayed much greater interest in how law might re-
configure common morality than in how such morality regularly renders 
law— and hence  those practicing or professing it— less impor tant than we 
would like to suppose. Even  those rare authors somewhat curious about 
how mores felicitously inhibit rights abuse consistently emphasized the 
efficiency advantages of such extralegal restraints.73 Yet as indicated,  there 
is far more at stake  here than efficiency alone.



C O M M O N  M O R A L I T y  C O N f R O N T S  M O D E R N I T y

303

Shame, Social Mores, and Modernity

At this point, skeptics of the law’s reliance on common morality  will in-
evitably insist on summoning the familiar story about how con temporary 
Western society has fatally eroded the foundations for any meaningful 
mea sure of social mores.  These critics  will claim  there is no reason to be-
lieve that the  little insular, thriving coteries examined in  those discrete 
micro- ethnographies74 represent something broader than themselves, offer 
any larger lessons for the workings of national socie ties at large. If the 
efficacy of modern law  really rests on any robust sense of widely shared 
morals, they observe, we are surely doomed.

The aspect of modernity deemed responsible for this plight  will span 
far afield, according to one’s predilections in social theory. It ranges from 
secularization75 and spiritual “disenchantment” (so say theologians and 
conservative culture critics) to alienation by the cap i tal ist cash nexus 
(Marx), to anomie and atomization (Durkheim), bureaucratic rational-
ization (Weber), instrumental reason (Horkheimer and Adorno), panoptic 
surveillance and disciplining discourses (Foucault). Their differences not-
withstanding, all  these accounts of humanity’s fate  under modernity make 
it difficult, if not impossible, to maintain that any genuine form of broadly 
shared morality, freely adopted, could significantly guide the ways we act 
in exercising our  legal rights. The echoes of such shared morality, if it ever 
truly existed, have grown too faint, the mechanisms by which it might 
regulate us too feeble.

Yet modern history strongly suggests that to preserve an essential mea-
sure of solidarity among its members, a national society need not require 
a single, coherent common morality of the comprehensive kind Montes-
quieu or Durkheim had in mind. That would entail a society, on their ac-
counts, whose mores are equally shared by all and reflect a distinctive 
national temperament or “spirit.” In this view, each  people or nation has 
one such spirit, and only one, shared with no other. This suggestion is of 
course wholly unsustainable in  today’s globalized world. It was fantas-
tical even when first proposed. For that was a time when most nation- 
states— France itself, in Montesquieu’s time— were still somewhat in-
choate, institutionally incipient, just coming fully into existence, into 
self- recognition.76

Still, the considerable evidence  here assembled suggests that par tic u lar 
congeries of mores regularly operate across wide spatial expanses, crossing 
diverse demographics, influencing the way rights are exercised. In fact, 
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many of my case illustrations indicate the continuing vitality of macro- 
social morals, beyond the confines of discrete milieus, on rights- exercise 
in areas quite far afield.  These examples include, to name a few, offensive 
speech, abortion, personal bankruptcy, welfare and disability benefits, the 
repatriation practices of art museums, state apologies for mass atrocity 
and the international “responsibility to protect” its victims, as well as the 
episode of the Islamic cultural center at Ground Zero. The social mores 
in question at  these times appear national—if not broader—in scope. Or 
perhaps they come readily into view at that level of operation simply 
 because the rights whose exercise they restrain are themselves often crea-
tures of national law. It is international law, however, that establishes the 
rights of sovereign states, and so it is scarcely surprising that moralizing 
pressures to resist certain exercises of such rights, or to enforce “soft law” 
norms against rogue states, are supranational as well.

Mores and informal practices for their enforcement also arise on the 
subnational plane, often with power ful repercussions for  human welfare 
far beyond.  These mores find their home among  those occupying par tic-
u lar locations within the division of  labor, members of distinct vocational 
groups, like  lawyers, physicians, and military officers (the chief illustra-
tions  here examined). Sometimes the source and scope of shared mores 
and common standards of propriety are not derived from intraprofessional 
interactions but instead simply from geo graph i cal proximity and the in-
terdependencies it can create, such as  those between Shasta County herders 
and  cattle farmers.77

Mores can be so cio log i cally ambient; they and the ethical ideas they 
instantiate operate at more than one level at once: micro, meso, and macro. 
They may migrate fluidly between  these levels, in ways that social science 
yet finds difficult to conceptualize or mea sure. At all  these levels— 
subnational, national, and transnational— the key question for both 
policy and so cio log i cal understanding is  whether perceptions of injustice 
might be shared with sufficient breadth and intensity that the law can 
work in significant reliance on them.  These congenial forms of conjunc-
tion would include, for instance, an En glish judge’s decision to reduce a 
defendant’s normal sentence for “cruelty to animals” in light of the dis-
tress inflicted upon him through media and internet publicity.78 The still 
broader question (beyond this book’s compass) is  whether a ‘thickening’ 
of stigma at the supranational and subnational levels, in ways my case 
illustrations reflect, can fill in at least some of the gaps left by an evident 
thinning out of common morality at the national. Or does a minimally 
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acceptable mea sure of cohesion, of social order within the modern state, 
depend upon that entity’s continued primacy among the several alter-
native identities and instruments of interaction  today available to its 
citizens?

To acknowledge that such a thinning has indeed occurred in con-
temporary Amer i ca, an assertion I  shall not  here seek to substantiate, is 
of course not to embrace sweeping theories of creeping anomie or ineluc-
table ethical decline, an irreversible saga of world- historical woe, of steep 
descent from gemeinschaft to gesellschaft.79 It is instead to urge a focus 
upon empirical tendencies and potential solutions— employing novel and 
rejuvenated forms of shame or stigma— available at levels of  human as-
sociation dif fer ent from  those where major prob lems arise.  These levels 
of moral regeneration would most often be found both above and below 
that of the sovereign state.

Several of the forces driving law and morality apart (described in 
Chapter 6) are no stronger, on a consistent basis, in more “traditional” 
socie ties than in our own. The inherent limits of language are no more 
acute, for instance, nor are  human motives any less inscrutable at times; 
neither are the risks of unintended harms from  legal prohibition necessarily 
any greater. It is not the differences between modernity and tradition, then, 
but rather other considerations that chiefly account for the considerable 
empirical variation observed in the incidence and magnitude of  these cen-
trifugal forces.

Even so, modernity and the quality of ethical experience it affords re-
main relevant to understanding the relation between common morality 
and the law. Pertinent  here is the question of  whether it is always optimal 
for us to know about our  legal entitlements and, if not, which of  these 
may be wholly or partly concealed from our awareness. The  legal systems 
of con temporary Western socie ties rely considerably more on separation 
between “conduct rules” and “decision rules” than do many earlier socio- 
legal  orders. Yet in impor tant re spects,  today’s developed socie ties also 
find such separation more difficult to defend in  legal theory and to main-
tain in practice, in real life.

The separation sits embarrassingly at odds with the princi ple, inherent 
to the “rule of law,” that all  legal rules must make themselves known to 
 those they govern. Any departure from that princi ple carries the whiff of 
“secret laws,” a trademark of many dictatorships.80 It is also more diffi-
cult in practice to keep citizens ignorant of the rules by which their disputes 
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 will be deci ded. This is partly due to their higher educational levels and 
their owner ship of advanced communications devices, enabling easy ac-
cess to vast information, but also to more structural features of modern 
society as such. The gaps between rules for conduct and rules of dispute 
resolution pres ent less serious prob lems, it appears, in many  legal systems 
of pre industrial and non- Western social  orders.

Traditional Jewish law, for example, prohibited a significant number 
of wrongful acts, considered quite serious, which it nonetheless declined 
to punish.81  People  were aware that they did not risk judicial sanction for 
committing such misconduct. Consider the situation, for instance, where 
the husband of a young, Orthodox Jewish  woman inexplicably dis appears. 
To lawfully remarry, she must pres ent the court with evidence of his death, 
evidence of a sort essentially impossible to obtain; other wise, she must 
wait many years. She remarries nonetheless.

The conduct rule prohibiting her remarriage would seem to require 
that when the fact of her second nuptial comes to a court’s attention, the 
judge must invalidate it. Yet though the law clearly prohibited her mis-
conduct ex ante, courts did not impose this remedy ex post, though it 
might seem to follow logically, inexorably.82 The decision rule was more 
lenient, in other words, than the conduct rule, which remained unmodi-
fied.  Women apparently faced the predicament with some regularity. And 
it was well known that the temptations to illegality it aroused  were looked 
upon by courts with a sympathetic eye. Judges nonetheless did not fear 
that their lenity  toward the unlawful be hav ior would lead to its increased 
incidence. The explanation reveals a good deal about the relation between 
law and common morality, not only within such “traditional” socie ties (as 
they once  were called) but, by implication, within industrial and postindus-
trial ones as well. Rabbinical law was less concerned—as con temporary 
law cannot afford to be— that  people would exploit their knowledge of 
the slippage between the two kinds of  legal rules, or more generally, be-
tween common morality and the law. This confidence arose from the dual 
nature of this Jewish law. It was at once an officially enforceable rulebook 
and also a more diffuse corpus of religiously inspired moral teachings, 
backed by pervasive communal authority;  these teachings included the 
duty “to reprove your neighbor, or you  will incur guilt yourself.”83 Courts 
could assume that most  people would not take advantage of the dis-
crepancy between conduct rules and decision rules, or of ambiguities at 
the margins of conduct rules themselves, at points where common mo-
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rality continued staunchly to condemn what the law perhaps arguably 
allowed.

Devout Jews would not casually dishonor social strictures they ac-
knowledged as morally binding. Adherence to  these remained essential to 
any mea sure of social esteem, even continued membership, in a religious 
community and nation internally understood as “the indispensable foun-
dation of all life.”84 This allowed the law to become more merciful at the 
moment of enforcement than on its face, in application than on the books. 
 There was a single,  simple reason, legally unspoken yet widely appreciated, 
why decisional rules could afford to forgive so much more than still- stringent 
conduct rules:  there existed a wide range of stigmatizing practices, effective 
in restraining all manner of wrongs.  These practices embodied a comprehen-
sive system of be hav ior grounded in a religious doctrine publicly endorsed 
by nearly all. In other words, the law occupied only one corner of a larger 
normative space, across which many  people  were prepared to serve as their 
“ brother’s keeper.”

The same could be observed of many other ancient, medieval, and non- 
Western socie ties. From the Muslim world, for example, one historian 
brings together a number of Koranic sources for “the duty of one Muslim 
to intervene when another is acting wrongly.”85  There too, theological 
sources define both the legally enforceable standards for individual be-
hav ior and the shared practices of an entire community. This type of so-
cio log i cal armature allows the law to indulge disfavored practices more 
generously than does common morality, at times generously indeed. Law 
can do so in recognition that common morality  will, through less formal 
methods, pick up the slack. We moderns, and we modern  lawyers especially, 
are often puzzled to learn that such extralegal standards of be hav ior, con-
gruent with the law but still more demanding, possess effective enforcement 
powers of their own.  These run the continuum from backroom rumor and 
schoolyard scuttlebutt to small- group ostracism and national exile, from 
polite exhortation to “social death.” In many places, some of  these sanc-
tions are in fact more potent than any at law, though exile itself—as in an-
cient Greece— often entailed precise  legal procedures.86

To accept the preceding analy sis is to see why we must qualify the 
widespread view that religiously inspired  legal systems aim to “occupy the 
field” of normative ordering. They purportedly do this by rejecting any 
demarcation of  legal duty from wider obligations— religious, moral, civic. 
The experience of Hebrew law, from ancient Israel through Eastern 
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Eu rope of the early 1940s, shows how and why this claim is imprecise, to 
the point of error. What the conventional wisdom fails to recognize is that 
precisely  because religious doctrine permeates literally every thing and 
 because virtually every one embraces it,  those who regularly speak up in 
its support  will include not only professional judges, but many ordi-
nary members of society. The reproach of objectionable conduct in 
 others— today a practice we modern liberals regard with much greater 
apprehension—is a social and civic duty. This grants courts a certain 
space for lenity in deciding disputes, though  legal rules may be facially 
more comprehensive and draconian. And where judges have some law-
making authority, they can inject the lessons gleaned from their forbear-
ance back into the  legal rules themselves. For their experiments in clem-
ency enable them periodically to gauge the strength or weakness of the 
social mores restraining rights “in action,” and to fine- tune their jurispru-
dence accordingly.

Conduct Rules, Decision Rules,  
and the Modern Division of  Labor

Con temporary Western society pres ents a special challenge for the law’s 
relation to common morality. This is  because acoustically separating de-
cision rules from conduct rules becomes at once more impor tant and more 
difficult, with the result that law begins to ‘corrupt’ common morals. Even 
as  legal regulation grows increasingly complex in many areas,  those sub-
ject to it often find it easier to anticipate how the law is likely to address 
a dispute in which they may someday be embroiled. Participants in a 
given sphere of regulated activity— oceanic cargo- container shipping, for 
instance— will be repeat players; they have a strong interest in following 
 every revision to rules affecting their relations with consumers, competitors, 
international organ izations, and a variety of sovereign states.87 This makes 
it nearly impossible for courts “in action” to employ rules of decision any 
more indulgent of misbehavior than conduct rules “on the books” without 
fear of affecting the under lying, regulated be hav ior. Nearly overnight, deci-
sion rules inexorably become conduct rules,  because knowledge of changes 
in all pertinent rules, decisional and behavioral alike, spreads almost in-
stantly within  these sophisticated professional and elite milieu.

Thus, for instance, any major IRS regulatory ruling  will be quickly in-
corporated into the standard operating procedure of tax departments at 
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 every Fortune 500 com pany. If the ruling suggests that the Ser vice  will 
now adopt a lighter touch to enforcement on a given issue than the cor-
responding rule had seemed to mandate, a com pany’s be hav ior  will within 
a week have altered accordingly. It is the professional duty of  every cor-
porate counsel to apprise her client of exactly such  legal shifts, often subtle 
yet potentially of  great commercial consequence. It is no coincidence that 
highly dynamic sectors of modern Western economies and socie ties, cer-
tainly  those attracting considerable investment, tend to be  those most 
highly lawyered. The result is that acoustic separation between decisional 
and conduct rules is particularly difficult to maintain concerning moder-
nity’s most characteristic activities. All this issues from an ever- advancing 
division of  labor, which scholars once ascribed to a broader, society- wide 
pro cess of “structural differentiation.”88 (Critics rightly responded that this 
capacious notion lends an indefensible air of inevitability and evolutionary 
pro gress to it all, and fails to identify any micro- foundations in real- life 
decision making for its sweepingly macro- sociological assertions.)

Yet just as  these features of modernity make it ever more difficult to 
effectively insulate  human conduct from lenient decision rules, this sepa-
ration becomes in certain re spects more impor tant to law’s efficacy. It is 
now more dangerous for a society that its economic elites, especially, so 
well understand the par tic u lar sites where law demands less of them than 
prevailing moral sentiment may allow, or than law itself would likely permit 
if the activities  were better known. This intimate familiarity with the cracks 
between law and common morality grows more perilous if common mo-
rality itself, beyond the relevant professional milieu, becomes debilitated. 
Frequent interaction occurs among  those within highly specialized fields. 
 These fields may nevertheless be too large and internally competitive to 
generate the kind of shared moral sensibilities, intensely held and well- 
enforced informally, evident in the few existing micro- ethnographies (of 
diamond and tuna merchants, neighboring farmers and ranchers), or in 
some of my pres ent illustrations (hospital staff, for instance).

Acoustic separation had been hard enough to maintain in many pre-
modern circumstances, with regard to issues in the ordinary life of 
every one: birth, death, and marriage. In ancient Israel, one could scarcely 
get through  these basic, inescapable aspects of life without knowing the 
law’s essentials, imparted from sources easily available. In more modern 
socie ties, acoustic separation proves difficult to sustain as well, but for 
quite a dif fer ent reason. Such separation is absent from  legal rules of ex-
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actly the opposite variety,  those governing discrete, highly differentiated 
spheres of activity, often carry ing profound repercussions.

We modern Westerners too, like  others elsewhere and before us, none-
theless still regularly seek, where pos si ble, to deploy shame and stigma to 
restrain the exercise of disfavored  legal rights.  These long- standing fea-
tures of nonlegal regulation within premodern society importantly per-
sist, frequently in propitious ways, within the con temporary West. The 
pressure of social mores against the exercise of disfavored rights regularly 
arises from ideals quite novel, in historical terms, inspired by princi ples 
of international  human rights, for instance. Con temporary methods of 
push- back, through moralizing an issue, are no more conservative than 
the aims of such efforts. Their agents regularly find ways, through the 
latest in “new media” technologies, to veritably shout from the digital 
rooftops, at times to  great effect.

When legislators and judges in con temporary socie ties liberalize the 
law (in the philosophical sense), they deflate its aspirations to govern areas 
of conduct which they decide to consider “purely personal,” if still wrongful 
in the judgment of very many. The progressive retraction of law’s reach, 
by designating ever broader swaths of social life exclusively a “private 
 matter,” is a defining feature of liberal modernity. Yet as the law follows 
this trajectory ever further,  those so governed find themselves compelled, 
paradoxically, to pay ever- closer attention to how dependent both the 
public and private public realm become for their satisfactory functioning 
on the extralegal practices by which common morality increasingly sus-
tains itself. In this sense, common morality— within groupings small and 
large— becomes ever more impor tant over time in governing how we mod-
erns exercise our  legal rights, in ways affecting interests and ideals still 
very much of keen public concern.

To instill among all citizens a strong sense of personal ethics and civic 
virtue, American and Eu ro pean lawmakers  until the recent past evinced 
abiding confidence in formal instruction on “moral education” (as it was 
unapologetically called) within the public schools.89 Republican po liti cal 
institutions could only survive, leaders thought, by cultivating in citizens 
the patriotic sentiments that would prompt them to defend the country 
and its laws, a view drawn from both ancient and modern theorists of 
civic virtue, from Cicero through Machiavelli and Montesquieu.90

 Today, sophisticated policymakers, with a nod to dominant thought- 
ways of social science,91 place their confidence instead largely in a calcu-
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lative tit- for- tat. This is the natu ral inclination, grounded in the evolution 
of our species,92 to reward  others’ positive be hav ior in kind, in anticipa-
tion that they  will reciprocate one’s ‘disinterested’ gestures of goodwill. 
 Those designing law and policy  here draw upon a science— evolutionary93 
and economic— that finds in such “reciprocal altruism” a sufficient basis 
for interpersonal cooperation at the micro- level, and for social coordina-
tion at the macro. Scholars now study  these dynamics in application to 
law- related be hav ior no less than other sorts.94 Trust in reciprocity of this 
variety understands morally acceptable be hav ior— indeed, society itself—
as merely an “emergent property” from individual acts prompted chiefly 
by calibrations of self- interest, both short- term and somewhat longer. 
“Norms,” including  those some naively continue to describe as “moral,” 
are in fact avowedly no more than “equilibria in games of strategy . . .  sup-
ported by a cluster of self- fulfilling expectations.”95

The puzzle very much remains, though, of how much a minimally ac-
ceptable social order still relies, in ways social scientific thinking appar-
ently can no longer adequately cognize, on deeper forms of common 
morality— whether society- wide or of more limited scope; I  here refer to 
common moralities more demanding of us than tit- for- tat,96 where coop-
eration may be abandoned at early sign of another’s “defection.” The nu-
clear  family long offered the social setting within which such demanding 
forms of moral obligation  were most conspicuously in evidence. For as 
one economist writes— straining to apply her profession’s unsentimental 
idiom to this intimate milieu— “unconditional love becomes rational only 
when relationships lose their exchange quality.”97 Yet many have thought 
that other spheres of society too require, for their minimally satisfactory 
operation, some willingness to forego private self- interest, even the most 
“enlightened” and long- term.

This general view occupies a noteworthy place in all three leading 
Western theories of morality:  those of Kant, Bentham, and Aristotle. Could 
it  really be that a society morally acceptable to us  today is pos si ble without 
some influence on  human conduct from any of  these long- standing intel-
lectual legacies? Their many differences notwithstanding, all  these 
theories— Kant’s and Bentham’s uniquely associated with modernity— aim 
to broaden and enliven our sense of responsibility to  others at moments 
when we must decide how to exercise our rights, in ways likely to arouse 
 others’ indignation.

Take utilitarianism, for instance. Leading sociologists carelessly con-
fuse this standpoint with selfishness.98 Due precisely to its individualism, 
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however, this moral theory requires an almost superhuman selflessness.99 
For it asks us to weigh the consequences of our  every action as individ-
uals for the welfare of all  others.100 To this end, it does not merely seek, 
as some suppose, to “align incentives,” appealing to our self- interest in a 
reputation for ethical integrity.

One need scarcely look very far afield to identify sites of moral desola-
tion within con temporary Western socie ties, in places high and low, where 
 people confront bleak prisoners’ dilemmas far more often than coopera-
tive stag hunts.101  These are precisely the places where we are most often 
tempted, as  others  will view it, to abuse our rights, and to become victims 
of  others’ such abuse.  These are therefore also the places— readers may 
differ over where they lie—at which social mores remain most indispens-
able, demanding more from us than farsighted prudence, however elegant 
the mathematical models rendering that virtue’s supposed workings.

Liberal modernity does not entail law’s linear retreat from the incorpo-
ration and enforcement of morality, common or critical, as we are some-
times told. Rather,  there are conflicting pressures and movements at once 
in both directions. At times what the law once treated as a  matter of public 
concern, governed by law, is now left to unofficial mechanisms of moral 
ordering. Conversely, prevailing moral sensibilities at times shift in ways 
prompting law’s bold advances into issue- areas hitherto left to the work-
ings of precisely  these informal forces. Lawmakers have by then come to 
believe that private ordering restrains the exercise of  legal rights insuffi-
ciently, or in morally unacceptable ways.

This second type of change, to offer a concrete example, is apparent 
in how American law, like that of most Western socie ties, now limits the 
scope of medical “paternalism.” In its stronger forms, medical paternalism 
entailed a normative stance authorizing the physician to act on a patient’s 
“best interests,” as the physician understood them, with limited regard to 
what the patient herself desired.102 Since the Hippocratic Oath, on some 
accounts, and certainly since Chris tian ity’s ascendance,103 Western physi-
cians have valorized the patient’s physical survival above all  else,104 in the 
face even of imminent death or permanent, unendurable pain. This stance 
left medical personnel with  little opportunity or authorization to acknowl-
edge a patient’s moral claims to self- determination, to enact her own 
conception of the good life, increasingly understood to include a right to 
end it. Lawmakers stood largely aside, in deference to claims of scientific 
authority, then considered unassailable.105 Starting only in the 1970s did 
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courts and legislators start seriously to reassess this position. Invoking the 
public’s evolving moral sensibilities in their defense, lawmakers began to 
interject the law into the domain of physician– patient relations, once con-
sidered an essentially private affair, despite the state’s ever- increasing role 
in financing the health care system.

Along similar lines we may describe the changing relationship, 
throughout the world, between professional soldiers and their fellow citi-
zens. For centuries the normative ordering of relations between officers 
and civilians in war remained effectively charged to the profession of arms. 
Inter- state treaties governing the conduct of armed conflict did not exist 
 until the late nineteenth  century.106 And customary law was only some-
what more developed,107 with very limited purchase upon war time mili-
tary practice, in any event, as best we can tell. Soldiers and statesmen did 
not regard the common moral understandings of civilians, on  either side 
of the  battle lines, as remotely relevant to the regulation of armed con-
flict.108 Such ordering remained entirely an in- house affair among mili-
tary elites, sustained by a distinctive set of mores, to which civilian leaders 
graciously deferred.109

It is hardly surprising that landed aristocrats— who ruled polities that 
still lacked full adulthood franchise— displayed only the most minimal and 
“chivalric” of moral sensitivities  toward the fate of  those suffering war’s 
horrors at their hands. Even the first Hague and Geneva Conventions bore 
the heavy stamp of self- interested influence by a pan- European officer 
corps.110 It required the unpre ce dented catastrophe of the  Great War to 
dislodge the accepted view that honor— and martial honor in particular— 
could offer a proper motive in po liti cal life. It took the intercession of 
concerned civilians, beginning only in the 1860s, to press the law gradually 
 toward some faint acknowledgement of the legitimate place of laypeople’s 
moral sensibilities within the international governance of war, beyond the 
constricted concerns of a hereditary martial caste.

The pre- Liberal Inheritance: virtue among physicians  
and professional Soldiers

In sum, the medical and military professions both traditionally laid broad 
claims to social authority and self- governance on the basis of practices of 
moral ordering owing  little to any formal intercession by the law. Nor did 
prevailing moral sentiments among broader publics yet exercise  great in-
fluence over how  these professionals understood themselves or went about 
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their work. Only much  later, at the initiative of skeptical outsiders, would 
a wider form of common morality, enshrined in reformed  legal rules, come 
increasingly to infuse their activities. In both cases, traditional practices 
of moral ordering embodied views  today deemed illiberal and antiegali-
tarian,111 premodern or antimodern. And in both cases  those practices 
originated in the particularistic norms of men occupying high social stature 
afforded by membership within an elite profession of ancient pedigree.

 Today many would forgive the unpalatable historical origins of  these 
practices of private ordering if they still seemed, at least, to deliver on their 
promises in ways liberal legality could not. We might be prepared to live 
with their embarrassing illiberality, in other words, if they showed them-
selves effective in inducing physicians and professional soldiers to exer-
cise their rights responsibly, as we would now understand and apply that 
notion to them.  There is other wise no reason for the law to continue af-
fording members of  these vocations any rights to cause serious harm, in 
ways that so many consider wrongful.

 These rights prominently include  those authorizing soldiers to “inci-
dentally” kill civilians in war, and permitting physicians, for much of 
Western history, to override the wish of a  dying patient to end an unbear-
able existence. At pres ent, more problematic than the illiberalism such 
practices manifest may be simply their debility, their declining capacity to 
restrain disfavored rights to the extent they once seemingly did.112 In short, 
modern society now turns at certain key points to formalities of the law, 
both national and international, for its chief methods of normative or-
dering where we no longer trust to the mores of such professional groups 
and other insular subcommunities to regulate their members in ways suf-
ficiently attentive to common morals. This is a core feature of the historical 
story that  legal centralists seek to tell, from Bentham through Habermas, 
and the trajectory they seek to advance.

Yet more telling for pres ent purposes is that— despite this increased 
 legal scrutiny of such professions— con temporary Western society con-
tinues equally to depend at key points on historic, “anachronistic” forms 
of extralegal ordering that their members still employ. Though recent 
changes in the law governing each profession draw the greater attention, 
more revealing and decisive in so cio log i cal terms is what remains almost 
untouched. Thus, precisely as we enhance the rights of medical patients 
vis- à- vis  those who treat them, we at times increasingly depend on such 
caregivers to actively restrain— indeed, essentially prevent— these very pa-
tients from exercising their new  legal right to die. We pride ourselves on 
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creating this modern right, publicly trumpeting it as a triumph of philo-
sophic liberalism, even as we routinely violate it in ser vice of older ethical 
understandings still prevalent both society- wide and among medical pro-
fessionals themselves. The same could be said of the right of mentally dis-
abled persons to bear  children.

Ideas drawn from modern liberalism now permeate the intellectual am-
bience and enjoy some footing within common morality, within the West 
and beyond, in ways inspiring such  legal developments as the require-
ment of “informed consent” to medical treatment and virtually the entire 
field of international criminal law.  These bodies of rules represent an 
attack on the traditional prerogatives of elite professions, not so much 
on their social stature per se as specifically on their practices of normative 
ordering.  Those practices have long been and substantially remain anti- 
liberal, with broad implications for all affected, which is to say billions 
of  people worldwide.

Liberal philosophy must not be equated with modernity, or with the 
necessary  future of modern socie ties, as was once widely, mistakenly done. 
That philosophy has nevertheless undoubtedly won enormous ground, 
often through Western influence, colonial and other wise, in  legal systems 
throughout much of the world. Liberalism has been historically uncon-
cerned with how social mores influence and are influenced by the way 
 people actually use their  legal rights. On point of princi ple, in fact, lib-
eralism (as theorists generally elaborate it) takes no notice of such 
 matters. Alan Ryan thus observes that “liberalism is essentially a po liti cal 
doctrine,” in fact “austerely” so, which makes it “none of the po liti cal 
theorist’s business what individuals do with their liberty,”  because her 
“business is to give a coherent and cogent account of legitimate state ac-
tion.”113 That, and no more.

Yet the way  people exercise their rights necessarily has repercus-
sions for the nature of social order. Philosophic liberals—no less than 
 others— dare not ignore  these. The pressing and perplexing question thus 
becomes that of “how [to] imagine  people living within the liberal social 
world,”114 as one recent po liti cal theorist contends. That inquiry concerns 
the possibly debilitating effects of liberal po liti cal and economic institu-
tions—of “rights consciousness” in particular—on  those aspects of shared 
morals dampening the abusive exercise of rights.  These institutions and 
the ideals they embody have created a world— the liberal society we  today 
largely inhabit—by no means “coextensive with the domain of the po-
liti cal.”115 In other words, a liberal polity and its law have spawned a lib-
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eral society, which in turn generates unforeseen difficulties that the polity, 
through its law, must now increasingly confront.

Like many  others, the theorist just quoted is vexed by how and why 
modern liberal legality offers us so  little guidance in answering such ines-
capable questions as: “What do my rights mean to me?,”116 and “How 
should I properly put them to use?” A liberal society needs, he argues, to 
render its citizens “skillful in the art of exercising their rights.” It should 
better enable them to resolve for themselves some of the classical ques-
tions of how one  ought to live, notably including that of what duties one 
owes  toward  others, beyond  those imposed by any positive law. In  these 
re spects, his gentle provocation to po liti cal theory resembles mine to  legal 
thought. For both fields remain virtually obsessed with the question of 
what rights we should possess, at the neglect of questions about how we 
 ought to exercise, and do in fact exercise, the liberal rights we currently 
have, in light of a proper regard for  those around us, near and far.  These 
concerns of con temporary liberal theory are avowedly more evaluative and 
programmatic than my own. Their undoubted relation to mine nonetheless 
lends significance and perhaps some urgency to the task of advancing our 
so cio log i cal understanding of rights to do wrong. For as citizens and law-
makers, our views of what we may reasonably expect of  others in the exer-
cise of their rights necessarily inform both our personal conduct and our 
public policies.

Some  will rejoin that con temporary Western  legal systems— unlike 
 those insular premodern Jewish communities, for instance— are simply not 
much concerned with instructing us in what we must do with our lives, 
about life’s purpose and meaning. The law of a liberal society seeks only 
to establish background “rules of the game,” the minimum conditions of 
mutual coordination we must satisfy in pursuing our own freely chosen 
life- projects.117 Liberal democracies and competitive markets exist not to 
advance any par tic u lar, contestable theory of “the  human good,” other 
than to assist individuals in advancing their own sundry purposes, often 
antithetical from one person to the next. The notion of personal autonomy 
implicit in this picture, however, is itself a substantive moral ideal, many 
observe, and widely endorsed as such within this country and the Western 
world at large, even well beyond. It is an ideal that our law largely en-
shrines, increasingly so. It does so most notably in rules protecting con-
tractual freedom, private property, personal privacy (including sexual 
orientation), as well as rights to speech and association. This now is our 
common morality to a  great extent, at least an integral part of it. As some 
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of  these examples suggest, moreover, fields of “private” law can embody 
common morality no less than “public” law.

Still, it is true that much of law in the con temporary West has gradually 
retreated to the task of protecting a sphere for individual conduct, rather 
than enforcing an avowedly comprehensive public doctrine of moral or reli-
gious truth. Recurrent concerns nonetheless arise among both ordinary 
citizens and major thinkers within very dif fer ent intellectual traditions118 
over  whether modern legality can succeed in upholding a social order— 
even one whose terms of cooperation remain ever open to revision— only 
insofar as key ele ments of a more full- bodied morality persist, now in more 
informal, secular, and inarticulate shape than in the past.

 These ele ments could presumably find their so cio log i cal footing only 
in some form of common morality more robust than tit- for- tat,119 in the 
personal virtues and social mores embodying it, and in the day- to- day 
methods we employ for stigmatizing its violation.  These are essential where 
neither the law nor a calculating reciprocity prove sufficient, as many 
 today suspect they  don’t, in sustaining a tolerable mea sure of mutual con-
cern, cooperation, and solidarity within modern liberal society. Informal 
restraints of this sort on rights to do wrong thus become impor tant in a 
new way as modern legality ceases to lend coercive backing to a pa norama 
of moral responsibilities  these extralegal restraints now, for the first time, 
alone underwrite. Yet as this chapter has indicated, philosophical defenders 
of modernity and of liberal legality remain, on the  whole, curiously in-
different to— even actively suspicious of— these restraining mecha-
nisms and of the conditions for their effective operation. This line of 
thinking doubts not only their desirability, but even— under conditions 
of modernity— their continued possibility.

Thomas Scanlon offers a rare and revealing exception, in an unchar-
acteristic moment, while discussing “tolerance.”120 He concedes, “We all 
have a profound interest in how prevailing customs and practices evolve.” 
Therefore “the liberal response” to conservative calls for the “ legal en-
forcement of morality” is wrong “to deny the legitimacy of any interest 
in ‘protecting society’ from certain forms of change.” Scanlon even ad-
mits to sharing “the concerns” of conservatives over “the evolution of 
mores,” offering a few choice, specific concerns of his own in this regard, 
amounting to his update of Cicero’s cri de coeur, “o tempora, o mores.”

He then rehearses the familiar, liberal- philosophic opposition to em-
ploying criminal prohibitions to this end. He suggests no alternatives, 
however, no thoughts on “how this informal politics might be regulated,” 
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referring to the nonlegal means by which we might hope to influence so-
cial mores, alter their direction of movement. Scanlon then confesses that 
he lacks even any firm idea of “what I mean by informal politics.” This 
confessed and startling inarticulateness, from one of liberalism’s most dis-
tinguished and able philosophic defenders, could scarcely be more glaring 
and unsatisfying.

Liberal theorists strongly tend to assume, insofar as the question seri-
ously enters their thoughts, that we may take for granted the continued 
efficacy of  those informal po liti cal or social forces and the guardrails they 
establish on the abusive exercise of rights.  These thinkers perceive no need 
even to carefully identify such forces— their nature, casual mechanisms, 
or changing factual contours. We may leave all that to the sociologists, 
they might plausibly respond—at least, if current- day sociologists gave 
 these  matters half a glance. Many citizens would, however, infer that our 
recent experience with several of the  legal rights  here examined amply in-
dicates that— within certain pockets of modern society, in patterned and 
predictable ways—we cannot in fact take such efficacy on faith, not at 
all. To admit this much, moreover, we certainly need not and must not 
endorse any linear narrative of implacable despair (nor of radiant hope), 
the sorts extravagantly announced for the last two centuries by so many 
“master theorists” of modern society, with their totalizing philosophies 
of history.



Many of us are keen to enlist the law against perceived defects in 
common morality wherever we discern them. We are largely deaf, 

however, to how this morality and the social practices embodying it are 
indispensable to the workings of law itself, compensating at key points 
for its inevitable indulgence of widely objectionable conduct. This book 
revives a certain dormant understanding of sociology, in the tradition of 
Montesquieu, to right this imbalance and the resulting distortion to our 
understanding of how law and morality interact. That the law cannot un-
dertake every thing necessary to moral ordering in modern society, that it 
requires informal supplement at so many points, finds vivid evidence in 
the copious cata logue of factual situations  here examined.  These begin, 
in this book’s opening paragraphs, with that candid expression of grati-
tude by British lawmakers to the world’s largest internet companies for 
enforcing “community standards” well exceeding the law’s.

Though  there are several good reasons,  here rehearsed, why law does 
not perfectly track common morality, one among  these is especially impor-
tant yet least appreciated: that social mores— informal practices em-
bodying prevailing ethical sensibilities— are often assumed to prevent the 
abuse of rights. When the law relies on  these informal restraints and thus 
‘retracts’ its reach, the upshot is often to knowingly authorize activities 
broadly deemed contemptible. The resulting tension between what law al-
lows and common morality condemns prompts many to employ myriad 
extralegal devices, subtle and blunt, to ensure that  people exercise their 
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rights “responsibly,” as is often said.  These stratagems range from discreet 
cues, polite persuasion, and impassioned emotional appeals, to the open 
expression of disgust, aimed at eliciting feelings of shame. It proves helpful 
to think of  these, though quite diverse in multiple ways, as all of a piece, 
for all are calculated to bring law and morals into closer harmony.

To speak nonchalantly of restraining  others’ rights through such le-
gally unorthodox means is jarring to the con temporary Western ear. It is 
especially disconcerting to  those schooled in liberal theory— moral, 
po liti cal, or  legal. It is to invite accusations of insensitivity to  human 
dignity, at the very least, indeed of Victorian moralism and reactionary 
traditionalism.  These rebukes are misplaced.  There exists no other way 
to address the genuine regulatory prob lems created by conduct legally 
untouchable yet defensibly repudiated by common morals.

Some of  these stigmatizing mea sures are more acceptable than  others, 
of course, but that is always the proper normative question to be asking, 
 because as such, the deliberate evocation of shame is not inconsistent with 
a desirable society and  legal order. The acceptability of our censorious 
practices depends entirely on the par tic u lar means we utilize and the ends 
 these practices serve, questions almost nowhere seriously addressed. This 
study therefore examines many situations where shaming, in forms both 
old and new, performs essential tasks of normative ordering that law alone 
should not attempt and, without injurious side- effects, cannot possibly 
achieve.

Prominent “progressive” voices within  legal thought and po liti cal dis-
course object that it is unhelpful to speak in terms of a duty to exercise 
one’s rights “responsibly.” The exhortation to do so, we are told, actually 
requires no more than respecting the  legal rights of  others,1 a formula-
tion more congenial to the liberal philosophy under lying most of our law. 
This objection fails to appreciate that much of what  people reasonably 
expect of one another lacks juridical recognition, for all the reasons— often 
very good ones— elaborated in Chapter 6. The pres ent study thus focuses 
precisely on the practices of shaming involved in enforcing  these nonlegal 
responsibilities. Though widely recognized as genuine and authoritative, 
the duties in question frequently fail to directly correspond to or neatly 
match up with anyone’s rights, whose violation might be called to a court’s 
attention.

Formulating the issues in this way is unfamiliar and perhaps counter-
intuitive. In fact it is initially uncongenial, certainly among the legally 
trained. It nevertheless sheds considerable light on the ways we daily en-
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counter the relation between law and morality in ordinary life, beyond 
the pages of philosophy texts, judicial opinions, or religious sermons. Mo-
rality in this register consists of what  people within a given milieu con-
sider right and wrong, as  these ideas find behavioral expression, verbal 
and other wise.

The pertinent questions thus become: What forms of conduct evoke 
their indignation at perceived injustice, and how do  these sentiments find 
palpable expression beyond the law? To examine the relationship between 
law and morality in this so cio log i cal manner requires close attention to 
the specific practices deployed in par tic u lar contexts when confronting 
 those who seek to exercise their rights in ways widely considered abu-
sive, indefensible. Lawmaking too can sometimes profit from greater con-
sideration, in ways  here suggested, to  these informal hindrances on 
rights- exercise, to their relative efficacy and their empirical distribution 
across the pa norama of con temporary life.

Shared understandings of right and wrong inevitably fail to find their 
way fully into law, but nonetheless assert themselves—at observable 
points, in recognizable ways— when we seek to put our entitlements to 
use and encounter  others who believe we act improperly. Ethical consid-
erations barred from entering law’s front door thus frequently sneak in 
through the back, influencing our conduct no less for the seeming circuity. 
Rarely, in fact,  will common morality be wholly denied.  Legal rights to 
do serious wrong, and the routine re sis tance against their abusive exer-
cise, occupy the decisive points where  these forces meet, contend, and are 
compelled to mutually accommodate.

By this route of inquiry we can make some sense— without hope of 
opening all doors—of a number of law’s seeming absurdities. We gain not 
only in improved understanding of how the world works, and of the law’s 
place within our lives, but also a better appreciation of what is truly at 
stake in the strictly normative issues themselves. For  whether we regard 
a par tic u lar  legal right as defensible often ultimately depends on the ac-
curacy of our assumptions about who  will exercise it, in what degree, at 
which times, to what ends, in the face of what impediments imposed by 
 others.

An absolute right to  free speech or to form a new po liti cal party, for 
instance, becomes unattractive and indefensible, most believe, where ex-
tremist movements seem likely to use it successfully in spreading opin-
ions and activities antithetical to liberal democracy. The empirical rec ord 
of  legal history copiously confirms this hypothesis. Conversely,  there are 
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other rights that many  people wish to see exercised more extensively. The 
shortfall in their “take- up”—as with Medicaid benefits, among the very 
poor— may prompt us to expand such rights or to simplify the procedures 
for claiming them, facilitating their more robust use.

 There have thus far been scarcely any systematic in situ studies of rights 
to do wrong and the societal restraints upon their objectionable exercise. 
None of the scholarly sources I draw upon  were conceived with the in-
tention of speaking specifically to this study’s distinct concerns. Still less 
has  there been any sweeping overview of what existing real- life evidence—
we possess a  great deal, it turns out— may collectively represent, any gen-
eral survey or bird’s- eye assessment of its ultimate significance. To this 
end, this study makes a first attempt.2 It can do so at this early stage, though, 
only by turning on the lights and partially furnishing the ground floor of an 
other wise empty  house. The book is thus chiefly a spur of encouragement 
for  others to wrestle with its questions where  these arise across many areas 
of life and law, wherever the right to do serious wrong  will now, with this 
book’s prompting, come more clearly into view.3

The “relationship between law and society”—so abstractly stated—is a 
tired topic, about which  little of originality has been said for a  century.4 
Its study is confined to an academic cubbyhole, drawing  little sustained 
interest  today from law students, leading  legal scholars, or intellectually 
serious attorneys. The relation of law to morality, by contrast, raises ques-
tions perennially perplexing, eternally fresh, drawing trenchant and orig-
inal reflection from each new generation. A fruitful way to revive the study 
of “law and society” is to entertain a so cio log i cal standpoint  toward the 
interaction of law and morality.

For  every  legal system necessarily confronts the challenge of how to 
define its relation to background moral norms: when to incorporate them, 
when to resist them, when to let them operate unimpeded and construct 
itself around them, capitalizing on the restraints they impose upon cer-
tain be hav ior, including that of rights- claiming itself. No  legal system can 
escape  these quandaries, and  every such system defines itself, to  great de-
gree, precisely in terms of how it answers them. Since answering them is 
something  every  legal system must do, it is fair to say that— through their 
ubiquity and inevitability— they disclose not only contingent aspects of 
the law, but some of its most essential and inherent features. In this re-
spect the pres ent book contributes not only to  legal theory, broadly 
speaking, but also to  legal philosophy, more narrowly understood (in the 
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Anglo- American analytic tradition) as concerned with law’s intrinsic fea-
tures, pres ent in all  legal systems recognizable as such.5

Common morality, where it exists, and the mechanisms through which 
it finds expression, where it does, teach us what sorts of be hav ior are 
deemed acceptable and desirable. Within a given social order, we identify 
“the moral domain” by observing the forms of conduct eliciting such “re-
active attitudes” as gratitude, admiration, remorse, regret, and certain 
forms of disgust. The reactive attitude most pertinent to the law is indig-
nation at perceived injustice. This is what we subjectively experience, the 
sentiment elicited within us, whenever we conclude that an individual or 
organ ization engages in serious wrongdoing.

Evidence of indignation’s empirical incidence and societal significance 
emerges from the work of scholars employing diverse methods, laboring 
in multiple fields.  These include experimental philosophy, sociolinguistics, 
opinion surveys, moral anthropology, ordinary language analy sis, ethnog-
raphies of rights- consciousness, studies of mass- protest be hav ior, and ar-
chival historiography. Though each has limitations, their respective 
strengths enable us to capture distinct aspects and expressions of common 
morality,6 in diverse social locations. This study draws upon all  these ap-
proaches in identifying empirical regularities in where and why the law 
and common morality tend to flow in tandem or to part ways, and how 
the partings are handled by  those who must live with them, day- to- day.

In establishing rights to do serious wrong, a society runs the risk that we 
 will take up this invitation, in more than trivial mea sure, a risk that some-
times materializes, occasionally to grievous effect. The empirical illustra-
tions I examine disclose no self- regulating “social system” omnisciently 
at work, no flawless mechanism of self- correction or invisible hand spon-
taneously setting  things aright whenever law and morality grow disas-
trously apart, unsustainably at odds. Still, the illustrations do disclose the 
existence and effective workings of crucial impediments to the perceived 
abuse of par tic u lar rights, though the pro cess remains often elusive to sci-
entific method, even to accurate description in an idiom that modern 
liberals  today comfortably employ.

My central contention is that rights to do grave wrong exist, arise with 
some frequency, and often persist for considerable periods,  because (among 
other reasons) we assume they  will be constrained by extralegal methods 
assuring that right- holders honor corresponding moral duties.  These sit-
uations elude standard academic cubbyholes. We tend to acknowledge 
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them only in passing, as isolated instances, occasional curiosities. Their 
larger jurisprudential implications are neglected. We would more fruitfully 
understand them as forming a distinct category of noteworthy import for 
both policy and theory. Such rights are neither a daily commonplace nor 
so rare to warrant dismissal as an intellectual curio, a conversational 
tchotchke on the jurisprudential shelf. They display the kind of semi- 
opaqueness of  matters that often “go without saying” and “hide in plain 
sight.” In striving to make sense of them, the objective is therefore “not to 
reveal what is hidden, but to fathom what is seen,”7 as Foucault writes in 
another context. Though this category of rights escapes our attention, that 
is not generally for the insidious reasons regularly ascribed when speaking 
of social phenomena eluding ready recognition.8 Their opaqueness does 
not necessarily or generally serve to conceal oppression.

The proposition that law cannot perfectly track morality— when stated 
so baldly— borders on the banal. The line between platitude and profun-
dity, between the reactions “ho hum” and “ah ha!,” can admittedly prove 
indistinct. One often- valuable task of theory in any field is to grant us 
greater awareness of what we already intuitively appreciate “at some 
level,” to articulate more precisely what we may have long vaguely known. 
At which point our response may inevitably be a yawning “yeah, yeah.” 
Precisely insofar as I’ve been convincing  here, my task thus invites the 
charge of truism and cliché.

From that fate I have sought to rescue the observation that law and 
mores at once overlap and diverge, operate both in tandem and at odds, 
in ways at times felicitous, occasionally disastrous. Loosely inspired by 
The Spirit of the Laws, which introduced  these insights to Western thought, 
I have disinterred and reformulated that observation in terms somewhat 
crisper and more illuminating, I hope, identifying and explaining, com-
paring and contrasting, the types of situation where  these twin normative 
 orders  today move into or out of harmony, where the tensions between 
them are productive and where destructive.9 The central questions this 
book poses are therefore at once quite old— those of classical Eu ro pean 
social thought— yet fresh of formulation, I trust, answered in novel ways, 
in light of the many changes, in both social structure and scientific methods, 
since Montesquieu’s day.10 To  these ends, I enlist much recent evidence 
from across a wide swath of  legal life, con temporary and historical, do-
mestic and international.

The gaps between legality and morality may widen, we have seen, to 
the point where anguished misgivings emerge and assume overtly po liti cal 
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shape, ensuring that rights to do serious wrong are seldom laid fully to 
rest.  Because they experience continuous critique and periodic reassess-
ment, the equilibria they may enjoy for long periods can prove fragile. This 
is especially so when the exercise of a par tic u lar right, as to terminate a 
pregnancy for any reason, is not as strongly mitigated in real life by the 
countervailing mores its creators anticipated. Effective restraints of this 
sort are more evident in several of my other illustrations. It may be no 
accident that they lie farther from the battlefront of any culture war and 
therefore face less rigorous scrutiny into  whether informal promptings of 
personal or institutional responsibility effectively inhibit their perceived 
abuse.

Yet even  these less agitated situations sometimes flare into heated con-
troversy when it comes to public attention that the law excludes from its 
ambit moral duties widely considered intrinsic to rights it has enshrined, 
duties “scandalously” neglected in practice.  These rights continue to pose 
nontrivial risks of grave wrongdoing—of conduct widely considered as 
such—if not fettered in some other fashion. When bankruptcy filings rap-
idly increase (as they intermittently have), for instance, legislators, econ-
omists, and pundits begin puzzling expressly over  whether the stigma 
associated with  going broke has weakened, inducing legislative reassess-
ment of the so cio log i cal assumptions under lying an existing regulatory 
architecture.

Helpful  here, to some extent, is Waldron’s concept of a “responsibility- 
right,” which several of my case illustrations approximate.  These are 
rights associated with a par tic u lar occupational role or essential status 
within society, from which attendant duties emerge organically, yet in ways 
uncongenial to full codification. By its nature, a given role (say, that of a 
military officer) may so tightly conjoin  these rights to certain responsi-
bilities (to minimize civilian harm) that failure to enshrine the responsi-
bilities fully into law inevitably begins to call the defensibility of the rights 
themselves (to kill civilians, unintentionally) into question. As long as we 
cannot dispense altogether with the valued task and  those performing it, 
we must make some extralegal provision for satisfying its attendant 
duties.

Most roles and statuses (parenting, for example) exist in a continuous 
state of reconsideration, with their terms and conditions subject to on-
going contention. The nonlegal responsibilities concomitant to a given role 
and the rights of  those occupying it are not therefore chiefly a  matter of 
logical entailments, a domain of philosophic reason. We require an ap-
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proach more attentive to the shifting societal pressures for behavioral 
change arising both among  those producing a certain public good and 
 those dependent upon its effective provision.

The challenge of optimally conjoining the  legal rights and extralegal 
duties of a crucial role or status is often especially daunting, lending poi-
gnancy to many of our cases, distinguishing them from garden- variety 
rights to do wrongful  things. The failure to juridify responsibilities proves 
especially problematic in three situations: where (1) the right to which the 
responsibilities attach stems from an essential task or position entitling 
one to cause grave injury, (2) the scope of the right would therefore be 
highly restricted but for assurances that concomitant moral obligations 
 will be respected, and (3) the extralegal under pinnings of their fulfillment 
are uncertain, resist acceptable verbal characterization, or are apparent 
only through difficult factual investigation. The case of incidental civilian 
damage in war powerfully implicates all three concerns.

My central conclusions disclose no ideological valence, harbor no par-
tisan agenda. Sometimes the  legal right  under examination is recent and 
aims to “liberalize” extant practices, as with reforms in the law of divorce 
and of abortion. Informal constraints upon its effective exercise spring 
from enduring attitudes and long- standing practices fairly characterized 
as “conservative.” At other times, as with the right of armies to kill ci-
vilians or that of museums to retain stolen artifacts, the entitlement is 
long- standing, and its exercise only newly disfavored. The  people most re-
luctant to see it altered and curtailed— the right- holders themselves— are 
confessedly conservative in  these re spects. When they exercise their 
rights, they nonetheless  today find themselves informally hampered by the 
mobilization of moral sentiments endorsed primarily by self- described “pro-
gressives.” Thus, what ever the po liti cal orientation inspiring the right’s cre-
ation or animating re sis tance to its exercise, the essential pro cess of scholarly 
interest  here, its socio- legal dynamic, is the same.

The law’s diffuse but pervasive trust in common morality usually re-
mains implicit. We render it open to view chiefly when opponents of a 
 legal right challenge it as unduly sweeping, posing genuine dangers of se-
rious wrongdoing. Such challenge and response are most con spic u ous 
and energetic, among my chief cases, in connection with incidental civilian 
harm from war. By contrast, overt challenge to our informal practice is 
nearly absent concerning the right to decline lifesaving medical care, for 
 there the hindrances we stealthily impose are not merely extralegal but 
simply, at times, unlawful.
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We should understand law’s calculated retreat in the face of salutary 
social mores as a method of institutional design, occasionally fruitful, on 
which we considerably rely, notwithstanding our frequent lack of delibera-
tion in arriving at it. One may quibble over  whether to describe law’s deep 
debt to mores as a “strategy” when, however manifest our deep depen-
dence on it, legislators and judges only infrequently deliberate or defend 
their decisions in  these terms. It remains helpful for us nonetheless—as citi-
zens, lawmakers, and their scholarly kibitzers—to think of law’s defer-
ence to common morality as if it  were a strategy, an ele ment in institutional 
design, and to make it so. It is fruitful to thus conceive of our reliance on 
rights- restraining mores not only in making sense of our own and  others’ 
be hav ior, but also in guiding it. By rendering us more self- aware, fully 
cognizant of relevant implications, we can better discover the conditions 
 under which this regulatory approach is optimal, or at least defensible, and 
when it is wholly misconceived. “It is hard to be thoughtful about a practice 
if you are uncomfortable admitting that you engage in it at all,”11 as one 
 legal scholar observes. And  here, we are not yet comfortable at all.

Contrary to the views of many  legal theorists,  there is nothing inher-
ently pathological in law’s periodic willingness to fall back upon nonlaw 
in bridling wrongful conduct. The ‘failures’ of lawmaking  here witnessed 
are untroubling where  there is reason for confidence in such extralegal 
mechanisms to dissuade right- bearers from invoking their entitlements in 
morally unacceptable ways. The legislative faith in informal rights- restraint 
arises from this largely unspoken deference  toward practices of profes-
sional ethics, moral exhortation, and social stigmatization assumed to be 
operative in par tic u lar contexts of anticipated rights- exercise.

A positivist  legal centralism is correct to remind us that  these implicit 
encumbrances on rights- exercise may sometimes impede our freedom 
 either too  little or too much— though the same can equally be said of law. 
This inconstancy and imprecision is especially unnerving when  human life 
is at stake, in large numbers at times, even if we are prepared to indulge 
such uncertainties in  matters of lesser moral magnitude. It is this ethical 
enormity which makes the efficacy and propriety of extralegal counter-
balance so impor tant— and at times so affecting—in several of the pres ent 
cases. This is what sets them apart from the wider  legal environment 
where, in less anguished circumstances, similar counterweights often op-
erate unobtrusively against wrongs less severe. In the gravest  matters, it 
could be disastrous to assume that the level of re sis tance to the rights in 
question  will prove sufficient.
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This must be the response to  those, from Edmund Burke through 
Richard Epstein,12 who— ever distrustful of the reformist state— urge in-
stead the merits of private ordering through social norms or mores, viewing 
 these as the chief and optimal mechanism for ensuring ethically accept-
able be hav ior.13 Even when the re sis tance against disfavored rights is 
exactly as we wish, this could be mere happenstance. The informal equilib-
rium between rights and responsibilities encountered in several of my cases 
may prove less stable over time than what positive law— properly drafted 
and competently enforced— could secure. One might therefore plausibly in-
sist that we are generally better advised to rely upon the law than some-
thing as seemingly nebulous and fickle as common morality. Yet such 
counsel, offered at so high a level of generality, unconcerned with facts 
about an immediate issue- area, neither offers much practical guidance nor 
sheds serious theoretical light.

The legislative and judicial trust we implicitly place in common mo-
rality is unwarranted where the countervailing pressures it exerts against 
the irresponsible exercise of rights prove inadequate to the task, some-
times flagrantly so. Such pressure may weaken over time, for instance with 
social and economic change, as suggested in the history of American  legal 
ethics over the last half- century. The countervalence may remain undimin-
ished, yet fall  behind heightened public expectations of the right- bearer, 
as with inhibitions on civilian harm in war and attitudes  toward museums 
holding pilfered artwork. The pressure may simply prove weaker than ini-
tially anticipated, as with the risks of financial innovation, or with the 
large percentage of abortions confessedly prompted by failure to use con-
traception; perhaps also with our qualms about exploiting moral hazard 
in insurance schemes. As with whistle blower statutes and personal bank-
ruptcy, the corrective counterpoise to the abuse of certain rights, while 
 wholesome and welcome up to a point, may prove too strong and thus 
overdeter conduct that the law seeks to more broadly encourage.

The relation between law and common morality displays noteworthy 
differences in socie ties approximating liberal “modern” and “traditional,” 
though  these are not the differences contemplated by classical social the-
orists of law. The law of highly traditional socie ties is often surprisingly 
indulgent of conduct deemed morally objectionable, for lawmakers  there 
can safely assume that more informal pressures are securely in place dis-
suading the exercise of many such entitlements.  Under more modern con-
ditions, the restraining influence of social mores on the exercise of rights 
becomes not less impor tant, but still more so. This is due partly to the 
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increasing differentiation of economic activity, to the way this expedites 
the transmission of complex information within a given industry or so-
cietal sphere. Extralegal duties and social mores in which they find re-
flection also grow increasingly essential with the enhanced influence of 
philosophic liberalism upon the law, in extending the reach of our indi-
vidual rights and withdrawing many traditional  legal duties.14

The significance of  these rights- restraining mores has been evident, for 
instance, in the informal impediments surreptitiously placed on the right 
to die and on the right of mentally disabled persons to bear  children. Still, 
many of the mores  here shown to moderate the exercise of disfavored 
rights are powerfully at work in sites quite diverse— historically, cultur-
ally, and geographically—as apparent from the range of my empirical il-
lustrations. We have hence seen significant similarities in the relation of 
law and common morality across social  orders other wise quite vari ous. 
The inductive methods  here employed draw upon relevant data wherever 
available, some quite systematic, some less so. This inquiry has often in-
volved  little more than sniffing about and sussing out the alternative sce-
narios, their empirical variations and conceptual contours, to identify and 
better understand their conditions of possibility and emergence. This sort 
of patient probing has allowed us to anatomize the dynamics of rights to 
do wrong, to identify their place within law and society, with a view to 
determining when it is fitting for the  legal system to deploy this perplexing, 
unnerving, yet utterly inescapable category of rights.

The modesty  here is not simply methodological, but theoretical as well. 
I have chiefly sought to tame the extravagant claims of both  those who 
ingenuously see the law as naturally, straightforwardly “reflecting” or 
“mirroring” common morality and  those who cynically view  these twin 
normative  orders as traveling in altogether dif fer ent orbits, as if lawmakers 
could afford to remain wholly unconcerned with what elicits keen indig-
nation among ordinary  people. I have proposed a number of more fine- 
grained explanations, specific to delimited areas of law and social life, for 
why law and common morals at times converge, yet often go their sepa-
rate ways.

 Those seeking a rousing jeremiad or soaring prophecy in  these pages 
 will be disappointed. No visionary reimagining of po liti cal possibility, the 
sort for which many  today understandably yearn,15 is  here on offer. The 
“good news,” however, is that modern liberal society discloses— here and 
 there, in places both frequent and decisive— a demonstrable capacity for 
moral regeneration that remains  little noticed. We do not depend entirely 
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on the law and on an ever- dissolving inheritance of pre- liberal mores— the 
perennial fear of conservative culture critics.

 There is also reason for skepticism at weepy lamentations, periodically 
proclaimed from across the ideological spectrum, that we have lost a lan-
guage of sharp moral appraisal and a readiness to use it in acknowl-
edging or imputing extralegal duty. It is preferable to sidle up gradually 
to such huge questions. I have done so by way of smaller ones concerning 
observable patterns of shared indignation within par tic u lar milieu and the 
efficacy of such indignation in restraining disfavored rights. We have seen 
that this indignation regularly manifests itself quite far afield, intensely at 
times, in domains from intimate to international, from the face- to- face en-
counter to the corporate shaming campaigns of global activists.  People 
differ passionately, of course, over how to articulate their indignation and 
against whom to level it. Yet if we look carefully around us, we find many 
efforts, often effective, to employ this language in limiting the ways we 
exercise our  legal rights.
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NOTES

Introduction

1. See, e.g., Google User Content and Conduct Policy, https:// www . google . com 
/ + / policy / content . html; Facebook Community Standards, https:// www . facebook 
. com / communitystandards; Twitter Rules and Policies, https:// help . twitter . com / en 
/ rules - and - policies / twitter - rules.

2. House of Commons 2017.
3. The new field of experimental philosophy, and the work of Paul H. Rob-

inson in par tic u lar, has begun to address certain aspects of this large tableau. From 
data gathered in laboratory settings and online opinion surveys, this research 
probes the intuitions of ordinary  people concerning traditional philosophical ques-
tions, such as the grounds for ascribing moral responsibility (see, generally, Knobe 
and Nichols 2008).

4. Like Montesquieu and Durkheim, the pres ent study conceives of morality as 
a feature of society, best investigated not through conceptual analy sis but instead 
by empirical inquiry into prevailing moeurs or “mores,” the everyday social prac-
tices that lend concrete expression to  people’s prevalent moral views. The central 
source of inspiration is book 19 of Montesquieu’s The Spirit of the Laws (1949 
[1748], 292–315). In this book I differ from Durkheim and Montesquieu in that I 
do not suppose that  there exists substantial uniformity of moral sentiment or col-
lective repre sen ta tions on  matters of detail across all members of a national society. 
 Whether such consensus exists— over what issues, in what re spects, for what length 
of time— can be only a scientific hypothesis, potentially testable from one place 
and period to another.

5. By “law” I  shall mean the positive law of the state “on the books,” as enacted 
by legislatures and interpreted by judges. This follows ordinary usage of the word, 
and I  will depart from it, with more technical idiom, only when this is absolutely 

https://www.google.com/+/policy/content.html
https://www.google.com/+/policy/content.html
https://www.facebook.com/communitystandards
https://www.facebook.com/communitystandards
https://help.twitter.com/en/rules-and-policies/twitter-rules
https://help.twitter.com/en/rules-and-policies/twitter-rules
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unavoidable. By “society” or “social order,” I refer to life’s social dimension, by 
which I especially have in mind roles, organ izations, and shared worldviews.  These 
all involve a heavy mea sure of intersubjectivity, arising wherever party A signifi-
cantly orients itself in relation to party B’s thought and conduct (Weber 1978 
[1922], 4).

6. Consistent with one major usage recorded in the Oxford En glish Dictionary 
(OED), I employ “responsibility” to mean “a moral obligation to behave correctly 
 toward or in re spect of a person or  thing.” I  will sometimes refer also to  legal re-
sponsibilities, and  will specify when  doing so. The word has two further senses, not 
pertinent  here. The first involves statements of causal attribution: Party A “is respon-
sible” for bringing about condition X. The second entails impositions of account-
ability  after the fact, as in “holding someone responsible” for his prior conduct 
through punishment.

7. In deference to readers who are unfamiliar with analytic  legal philosophy, I 
 shall employ the words “rights” and “duties” in a conventional way, as embodied 
in ordinary language. This is more expansive than their use within Hohfeld’s influ-
ential typology (1923), which introduces several subcategories that are immaterial 
to pres ent purposes.

8. To examine law’s relation to its social context (in the way  here endeavored), 
one need not take sides between positivists and nonpositivists over conflicting defi-
nitions of “law.” The reader’s preferred approach to  legal sources and interpretive 
methods  will influence, to be sure, how broadly she understands the bound aries of 
a  legal system. And this  will in turn affect how broadly she identifies what lies be-
yond it, including nonlegal sources of normative ordering. Yet according to nearly 
any current concept of law, the morals or mores  here treated as “nonlegal” would 
be so considered,  because  these are nowhere defined or enforced by the state, and 
official law is the only sort with which this book is concerned. In the interests of 
clarity, “ legal pluralists”— who include nonstate sources of regulation within their 
definition of law— should simply insert the word “state” before  every use of “law” 
in  these pages.

9. As con temporary social science often employs the term, “mechanisms” consist of 
“frequently occurring and easily recognizable causal patterns . . .  triggered  under gen-
erally unknown conditions or with indeterminate consequences” (Elster 1999, 45).

10. This raises a perennial methodological challenge, to which I can reply only 
cursorily. It is enough for pres ent purposes to suggest that most lawmakers are 
generally aware that  legal rules often depend upon a general conformity by most 
 people, most of the time, to a background of basic social mores. To this extent, at 
least, we can be reasonably confident we know what is  going on within the minds 
of individual lawmakers. Still, we need not adopt a methodological individualism 
so extreme as to confine all acceptable explanation of social and  legal life to the 
conscious beliefs and intentions of natu ral persons, even when their states of mind 
can be credibly confirmed.  There is  little doubt that many of the rights- restraints 
 here explored, and certainly the social mechanisms that underlie their workings, 
frequently escape the lawmaker’s explicit consideration. They ordinarily operate in 
a twilight semiconsciousness.
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11. By “mystification,” I refer to the obscuring of law’s true workings so that 
they appear more defensible than they truly are. This definition encompasses the 
specifically Marxist sense of the term, but much  else besides.

12. By “ideology,” I refer to ideas that systematically obfuscate the nature of 
social order, generally by making its inequalities appear just, natu ral, or inevitable, 
but in other ways as well.

13. Tocqueville 1969 [1840], 237–241.
14. Schauer and Zeckhauser 1996, 31.
15. Schneider 1994, 575.
16. Recent diagnoses of American society to this effect include Deneen 2018, 

Levin 2016, and Putnam 2015.
17. An ideal- type (Weber 1949, 90) is useful for identifying revealing similarities 

among a wide variety of situations not previously thought to fall  under any 
common category. Such a conceptual construction loses its informative value once 
significant differences among its apparent empirical instances exceed the resem-
blances it once seemed to disclose.

18. Brinig (2010, 133–139), a leading scholar of  family law, describes the many 
ways that American law increasingly governs intimate relations among  family 
members and limits the rights of parents, in par tic u lar vis- à- vis  children and former 
partners.

19. Though this book cannot directly address the very largest of  these questions, 
its more limited inquiries  will help in advancing their discussion and understanding.

20. See, e.g., Putnam 2015, 218–221; Honneth 2013, 67.
21. McCarthy 2016a.
22. Putnam (2000, 19–22) defines “social capital” as “features of social organ-

izations, such as trust, norms, and networks, that can improve the efficiency of 
society by facilitating coordinated actions.”

23. Ibid., 147.
24. Still, if a weakening of informal restraints on rights- talk has indeed oc-

curred, as Putnam, Honneth, and  others contend, this is not uniformly the case 
across the entire socioeconomic landscape. Ethnographic reports (e.g., Gilliom 
2001, 83–85) indicate only limited increase in rights- consciousness among the poor 
in Amer i ca. And Ally (2009, 9) finds that such consciousness among domestic ser-
vants in South Africa has risen only slightly, despite the many postapartheid enact-
ments designed to improve their work conditions.

25. See, e.g., Ehrenhalt 1995, 35–39, 81, 132–134, 214–216, 230–232.
26. Communitarians among sociologists (notably Bellah et  al. 1985; Etzioni 

2000) held that American society no longer much displays the shared moral frame-
works necessary to sustain social order or personal fulfillment, still less to prompt 
desirable social change.

27. See notably Honneth 2013, 73, 87–97.
28. Especially in Chapters 2 and 3, the present study offers abundant evidence 

in support of this claim.
29. Moyn (2016) regards this distaste for all talk of duty as intelligible but un-

warranted,  because he believes that rich countries owe far greater duties to poor 
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countries. Be that as it may, he correctly observes— writing  here more as intellectual 
historian than as militant— that “our age of rights, lacking a public language of du-
ties, is a historical outlier . . .   Human rights wither without a language of duties.”

30. Gilligan 1982, 19.
31. Hill 1991, 7.
32. See, e.g., Eleftheriadis 2009; Lazarus et al. 2009.  These authors are correct 

to observe that such prominent “communitarian” theorists as Etzioni, Glendon, 
and Bellah, unlike many policymakers  later claiming inspiration from them, ar-
gued not for change to  legal rules but instead for a reinvigoration of social mores.

33. Lazarus et al. 2009, ii.
34. Ibid., iii. Accompanying such talk of social responsibility or civic duty, they 

warn, “is always the possibility that a court or public body may  mistake the state-
ment of a duty as a call for it to be made a precondition for the exercise of a right” 
(ibid., 31).

35. Even  those thoroughly conscious of their rights, however, generally fail to 
sue. For present- day Amer i ca in this regard, see Felstiner, Abel, and Sarat 1980; 
Engel 1984, 20–36. It bears emphasis that rights consciousness is by no means a 
mono poly of the con temporary world: even in pre- Revolutionary France, a keen 
awareness of their rights, both  legal and “natu ral,” was pervasive among appren-
tices in certain trades,  humble shoe makers for instance (Sonenscher, 1989, 71–75).

36. But see Engel and Engel (2010, 2, 15), who conclude from interviews in 
urban Thailand that accident victims continue to apprehend their injury and suf-
fering chiefly through non- Western religious lenses, rather than juridical modes 
of self- understanding. This aversion to “rights talk” stems chiefly from culture, not 
from low socioeconomic status, functional illiteracy, or roadblocks within the  legal 
system itself.

37. Li 2010, 47–48.
38. Typical of this view is Lazarus et  al. (2009, 26–27), who write, “Duties 

exist, in other words,  because rights create the moral and po liti cal grounds for 
their existence. According to this view, once  human rights are incorporated into 
law, the logical priority of rights over duties is accepted.”

39. Ibid.
40. Ibid., 27; O’Neill 1996, 127–129, 143–146.
41. O’Neill 1996, 137–139.
42. I  shall refer to “the West” or “Western” in a conventional and generally 

uncontroversial way. I have in mind simply the countries of Eu rope and North 
Amer i ca, along with their po liti cal, intellectual, and cultural legacies, leaving open 
to argument what such legacies may actually encompass. Eu rope’s former colonies 
are part of the West, in this sense, insofar as they have absorbed  these legacies. 
Even authors wishing to banish the concept entirely acknowledge its frequent in-
vocation and hence its real ity as a prominent feature of cultural and po liti cal life.

43. See, e.g., Das 2007; Keane 2016; Lambek 2015; Laidlaw 2014; Zigon 
2011.

44. Schmidtz and Goodin (1998) offer a helpful introduction to  these issues, fair 
to both sides of the debate.
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45. Hacker (2006, 9, 52, 57, 58, 133)  here alludes disparagingly to the “Per-
sonal Responsibility and Work Opportunity Reconciliation Act of 1996,” Pub. 
Law 104-193 (1996), the “welfare reform” legislation enacted  under President Bill 
Clinton. A common view among  those opposing such reforms has been that  there 
exists a moral “right to work,” and a corresponding moral duty of states to pro-
vide employment to all who seek it, but that right- holders themselves have no 
moral duty to exercise this entitlement (by accepting jobs they deem unpleasant). 
The rationale for this singular conjunction of rights, responsibilities, and nonrespon-
sibilities remains unclear, requiring a more careful defense than anyone has offered. 
Though “progressive” theorists and welfare activists widely hold this amalgam of 
views, it is far less frequent among Western citizens, most of whom endorse work 
obligations as a condition of eligibility for key forms of public provision (see, e.g., 
Doar, Bowman, and O’Neil 2016).

46. “Neoliberalism” is a pejorative term for con temporary reworkings of 
nineteenth- century laissez- faire economic philosophy favoring such public policies 
as fiscal austerity,  free trade between countries, privatization, and deregulation of 
the private sector.

47. The con temporary discussion begins with Waldron 1981.
48. Wenar 2015.
49. Montesquieu’s word is moeurs, which poses notorious difficulties of trans-

lation. This French term straddles a line that the En glish language seeks to mark 
out somewhat more clearly between “mores,” “manners,” and “morals.” Throughout 
this study, I generally employ the word “mores,” which I understand (consistently 
with the OED) to entail “the shared habits, manners, and customs of a community 
or social group; the normative conventions and attitudes embodying the funda-
mental moral values of a par tic u lar society, the contravention of which is likely to 
be perceived as a threat to stability.” Unlike Montesquieu or Tocqueville, however, 
this study presupposes that mores may exist within social groupings both smaller 
and larger than the nation, and pres ent concerns do not encompass questions con-
cerning “national character.”

Scholars have long differed over how to characterize the extralegal mechanisms 
of interest  here,  whether to describe  these as “social practices,” “conventions,” 
“norms,” “customs,” “mores,” or “folkways,” to mention only the most popu lar 
candidates. What ever their arguable differences, any such mechanism is equally of 
interest  here insofar as it operates to inhibit lawful wrongdoing and thereby to di-
minish or refocus the need for law. I prefer “mores” to the alternatives  because this 
seems to comport most closely with lay usage in both En glish and (especially) the 
romance languages. Still more importantly, this term registers etymologically that 
the beliefs and be hav ior at issue harbor a specifically moral dimension, in that se-
rious departures from  others’ expectations at  these points elicit indignation at per-
ceived wrongdoing.

50. Some  will say that such conduct is not immoral, but simply irrational. Yet 
opinion surveys indicate that 80  percent of Americans regard suicide, except  under 
very limited circumstances, as “wrong” (Saad 2001). Their views  here owe heavi ly 
to the fact that Chris tian ity, in most of its forms, has long regarded suicide as a 
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mortal sin. When  those of more secular orientation are pressed to explain why 
they believe suicide to be wrongful, they frequently report that the act of willful 
self- destruction violates moral duties to dependents or to oneself.

51. A recent study finds that only four countries prohibit sex- selective abortion 
(Citro et al. 2014, 10).

52. Ebenstein (2007, 3) draws this inference from the skewed sex ratio in 
several such countries; see also Miller 2001, 1083. One study (Bongaarts 2013, 
193) even finds that sex- selective abortion accounts for one- third of all pregnancy 
terminations worldwide.

53. Egan et al. 2011, 560.
54. Many readers  will take offense at the inclusion in this list of the right to 

abortion, perhaps especially to its mention in the same breath with war’s civilian 
carnage. I am not  here concerned, however, with the moral merits of any such en-
titlements, only with the question of how they can continue to exist, and what 
purposes they sometimes serve, despite greatly deviating from moral sentiments 
widely held within democracies. Opinion polls have regularly disclosed that equal 
numbers of Americans believe abortion should be illegal ( either all or most of the 
time) as think that it should be  legal. See, e.g., Rasmussen 2012. Long  after Roe v. 
Wade, some 25  percent of respondents have consistently opposed the practice in 
literally “all” circumstances. More than half the U.S. population consistently ex-
presses the view that abortion is tantamount to “murder” (American Enterprise 
Institute 2012, at 3, summarizing several surveys over many years).

55.  There is reason to believe that abortions originating in this way are nu-
merous. According to a leading and reputable pro- choice organ ization, half of 
American  women who seek an abortion had already under gone a prior one (Guttm-
acher 2011, 2016). Further data, from the same organ ization and other researchers, 
also consistently indicate that 46  percent of abortions are performed on  women 
who acknowledge that they did not use contraception in the month during which 
they conceived (Guttmacher 2011, 2016; Jones, Darroch, and Henshaw 2002, 294, 
297); compare Brunner- Huber and Toth (2007, 1309). For similar percentages 
from other countries, see Rasch, Wielandt, and Knudsen 2002, 296,  table 2; Schün-
mann and Glasier 2006; Bajos et al. 2006, 2862. Among U.S.  women seeking emer-
gency contraception (i.e., the “morning  after” pill), some 40  percent acknowledge 
that they regularly fail to employ more standard means of contraception (Raine 
et al. 2005, 60). Due to wide disapproval of recourse to abortion (in lieu of contra-
ception) for birth control, it is likely that such percentages underreport the true in-
cidence of the procedure employed in  these circumstances.

Let us now apply  those percentages to further data. Approximately one- third 
of American  women  will likely have an abortion at some point in their lives, ac-
cording to the same pro- choice organ ization and other demographers (Guttmacher 
2006; Jones, Darroch, and Henshaw 2006; Henshaw 1998).  Women constitute at 
least half of the U.S. population, which would mean that the pres ent female popu-
lation numbers some 160,000 million. If one- third of  these  women receive an abor-
tion at some point in their lives, this would entail some 53 million abortions. The 
same family- planning organ ization reports that in recent years approximately 1.2 
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million abortions have been performed on American  women per year (Guttmacher 
2016). We may infer from the preceding data that 46  percent of  these abortions 
 will be sought by  women who admit that they did not employ contraception at the 
relevant time. It follows that, among the currently living U.S. female population, 
some 24 million abortions  will be sought by  women who did not employ contra-
ception, and that some 550,000 abortions of this variety are sought  every year.

56. In the interests of conceptual clarity, I do not  here employ as examples of 
“rights to do wrong” any situations where it may be readily pos si ble to reinterpret 
current positive law to bring it into line with the state of common morality. When 
the law is unclear, it is impossible to compare it to prevailing morals, just as it is 
impossible to conduct such a comparison when common morality is itself non ex is-
tent or empirically indeterminable. Both situations are legion, but not the focus of 
this study.

57. What renders such considerations “moral” in nature raises a more diffi-
cult question than many nonphi los o phers  will suppose. Many  legal scholars ap-
pear content to use the word as merely a residual category for considerations of 
a nonjuridical nature. Yet much disagreement exists among phi los o phers over 
how to define the nature of moral judgments, and how to distinguish them from 
other kinds of judgments, such as  those of prudence, social convention, manners, 
or taste.

Recent anthropological inquiry (e.g., Keane 2016, 4, 21) seeks to avoid the ques-
tion entirely by taking the moral domain to consist simply in what ever  people 
consider their ultimate ends, the objectives of superordinate value in their lives. In 
any event, the pres ent inquiry requires no commitment to any par tic u lar meta- ethics, 
for it focuses on indignation at perceived injustice, a sentiment falling unequivo-
cally within any remotely plausible understanding of the moral domain. Consistently 
with ordinary language, as reflected in many dictionaries, I employ the terms “moral” 
and “ethical” interchangeably. Phi los o phers and moral anthropologists often dis-
tinguish the two, but not in any consistent manner.

58. I use the term “indignation” as defined by the OED: “anger at what is re-
garded as unworthy or wrongful; wrath excited by a sense of wrong to oneself or, 
especially, to  others, or by meanness, injustice, wickedness, or misconduct; righ-
teous or dignified anger.”

59. Honneth 1992, 199.
60. The proj ect first carried the name of Cordoba House. Its plans underwent 

substantial revision since then, including a change of name to Park51. Current 
plans call for a forty- three- story building of luxury condominiums, to include an 
“Islamic cultural museum” (Weiss 2016).

61. Citizens against Pro- Obama Media Bias 2010.  Here Beinart’s understanding 
of what it means to have a  legal right comports with at least one version of “ legal 
realism.” Max Weber (1978 [1922], 666–667), for instance, understood the law 
itself in terms of coercive commands backed by an official staff assigned to enforce 
them, and defined a “[ legal] right as being no more than an increase in the proba-
bility that a certain expectation of the one to whom the law grants the right  will 
not be disappointed.” Promoters of the Islamic cultural center  were undoubtedly 
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quite disappointed to encounter severe impediments to the exercise of what they 
considered their rights of religious association and to the use of their property.

62. Stephens 2010. On many American university campuses,  those of Beinart’s 
po liti cal orientation often further seek— with surpassing efficacy, in many places—
to discourage the exercise of constitutional speech rights on the subject of affirmative 
action by  those who privately oppose most aspects of  these programs. Defenders of 
this policy, in discouraging such speech, expressly refer to the alleged need for emo-
tional sensitivity  toward local beneficiaries of that policy.

63. Krauthammer 2010. Former New York City mayor Rudolph Giuliani 
evoked a similarly religious idiom, suggesting that the proposed building would 
constitute a “desecration.”

64. Krauthammer read po liti cal theory at Oxford’s Balliol College, writing his 
master’s thesis on John Stuart Mill.

65. Chidester and Linenthal 1995, 1–42. As Hassner (2009, 3–4, 11–13, 19–
67) observes, we learn that a property dispute engages sacred commitments, on 
one or both sides, if it proves impossible to resolve through partition or sharing. 
The antagonists regard such a site as offering privileged access to the divine. 
Sharing it with rivals is unacceptable  because this entails relinquishing control, if 
only for a short time, in ways that authorize its use for purposes alien and profane, 
guaranteeing its “desecration.” Even sites that seem secular on first appearance may 
enable  people to partake— through the sense of awe their visitation inspires—in 
analogous forms of ultimate meaning. With Ground Zero, this has meant an op-
portunity to celebrate one’s personal and religious freedom, which many Ameri-
cans conceive as integral to a national identity consciously shared with millions of 
fellow citizens.

66. Peretz (2010), who  later apologized for the statement. To similar effect, 
when a derogatory video depiction of the prophet Mohammed sparked lethal riots 
in several Muslim- majority countries, a professor of religious studies at the Univer-
sity of Pennsylvania wrote in USA  Today that the film’s creators should be arrested 
for “abusing” their First Amendment rights.

67. Laksin 2010.
68. I do not seek to solve this large prob lem— only to identify it, delineate its 

contours, and observe some of its implications for the law.
69. Howard Dean, former Vermont governor and former Demo cratic Na-

tional Committee chairman, took an intriguingly idiosyncratic position on this, 
according dispositive weight to victims’ grief, but seeing no need to appraise its 
reasonableness as a basis for opposing the building’s construction. “The builders 
have to be able to go beyond what is their right, and be willing to talk about feel-
ings,  whether the feelings are justified or not” (Montopoli 2010).

70. See, e.g., Kristof 2010; Zakaria 2010.
71. CNN Politics 2010.
72. Stolberg 2010 (quoting President Obama).  There was of course no logical 

inconsistency between the president’s two statements. Many  people nonetheless in-
terpreted the second as a “baffling retraction” (Nussbaum 2012, 214). It was, how-
ever, altogether nonbaffling if seen as the strategic recalculation of a public official 
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seeking reelection and dismayed by the public’s negative reaction to his prior 
statement.

73. It is pertinent  here that promoters of the cultural center showed poor judg-
ment, as all acknowledged, in welcoming financial contributions from Wahhabist 
states, such as Saudi Arabia, in declining to dissociate themselves unequivocally 
from all terror attacks on civilians, in refusing to submit to public interviews, and 
in failing to consult informally with local community leaders before disclosing 
their construction plans (Nussbaum 2012, 217–220).

74. Mosque- Building and Its Discontents 2010 (reporting opinion survey 
data).

75. Dean 2010 (quoting mayor Bloomberg).
76. Ibid., 4–5, 44–48, 111, 137 (summarizing considerable evidence to this ef-

fect). See also Cumming- Bruce and Erlanger 2009.
77. Van Wolkenten, Brosnan, and de Waal 2007, 18857.

1. Common Morality, Social Mores, and the Law

1. In the United States, whites and blacks differ greatly over  whether police in 
their communities are “good or excellent” in using appropriate force on criminal 
suspects and in treating all suspects equally, regardless of race (Morin and Stepler 
2016).

2. I discuss  these works briefly in Chapter 5.
3. Ngram Viewer is an online search engine that charts frequencies of any set of 

keywords found in sources printed between 1500 and 2018 in Google’s text cor-
pora, which includes nearly every thing published in the En glish language.

4. Yates and Hunter 2011, 26.
5. Williams 1985, 85–90, 141, 155; Kirchin (2013) offers several trenchant 

current assessments of this influential idea.
6. Williams 2005, 48–50.
7. Hesselink 2011.
8. That has been my personal experience, at least, in publicly presenting my 

thinking  here—by no means willfully provocative—in several Western countries.
9. On the acute moral and emotional intensity of such opposition, see Hamm 

1995, 26–27; Behr 2011, 23–33.
10. Thus, at several points in  these pages, regarding questions for which  there 

is only limited evidence, I am compelled to engage in informed speculation about 
what might or might not be the case, and about the likely  future direction of 
change, social and  legal, in light of current tendencies and trajectories. I explic itly 
identify  these uncertainties in just such terms, acknowledging—as scholarly ethics 
requires— the places where existing knowledge is too limited to allow claims any 
stronger.

11. On  these  matters, Garland (1990, 51–54) offers insightful analy sis, cast as 
a critique of Durkheim’s concept of collective conscience, understood to apply 
chiefly at the national level.
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12. Gert 2004, 8–10, 20–53. Other such beliefs are said to include: do not de-
prive of freedom; do not deceive; do not cheat; obey the law; and do your duty 
(understood chiefly in terms of the requirements of par tic u lar social roles). 
H. L. A. Hart (2012 [1961], 167–176) earlier offered a similar, if shorter, list of 
rules he deemed “essential to the survival of any society” (167). “The social mo-
rality of socie ties,” he argued, “includes certain obligations . . .  forbidding, or at least 
restricting, the  free use of vio lence, rules requiring certain forms of honesty and 
truthfulness in dealings with  others, and rules forbidding the destruction of tan-
gible  things or their seizure from  others” (167).

From in for mant surveys, Robinson (2009, 33) finds cross- national and pan- 
demographic consensus on the necessity of punishing what he calls the “core” 
wrongs of “physical aggression, taking property, and deception in exchanges.” Rob-
inson’s most consistent empirical finding across many studies, in the United States 
and elsewhere, is that  there exist certain “core intuitions” generating consensus on 
basic moral princi ples, and the strongest of  these are retributive (e.g., 34). He con-
cludes that “our existing intuitions” on the moral questions implicated in criminal 
law are simply “the real ity of what it means to be  human, and effective social engi-
neers must deal with the world as it exists” (34).

13. Veatch 2003, 191.
14. Beauchamp and Childress 2001, 403.
15. Ignatieff 2017, 27.
16. Bastié 2017 (interview with Nathalie Heinich, concerning her 2017 book, 

Des Valeurs: Une Approche Sociologique. Paris: Gallimard).
17. Ibid.
18. Boltanksi and Thévenot (2006) offer a noteworthy exception.
19. Gert, Culver, and Clouser 1997, 46–47.
20. Lindsay 2009, 32.
21. H. L.A. Hart 2012 [1961], 167.
22. Gert 1999, 58.
23. Lindsay 2005, 340.
24. A further objection has been that even where moral princi ples are broadly 

shared within a given group, any two of  these princi ples  will sometimes counsel 
conflicting courses of action, suggesting that common morality does not form a 
coherent system. And if it  doesn’t, then it cannot be expected to generate much 
social stability, which many view as the central purpose of any common morality. 
Its defenders nonetheless insist that the theory of a universal common morality 
describes “a single, unified moral system which provides a framework for dealing 
with all moral prob lems” (Gert, Culver, and Clouser 1997, 20).

25. Robinson and Kurzban (2007, 1829, 1852–1853, 1862–1866) report re-
sults of laboratory experiments in several countries, including India and China. 
Roberts and Stalans (1998, 42–43) reach similar conclusions from opinion surveys 
in Canada, Denmark, Finland,  Great Britain, the Netherlands, Kuwait, Norway, 
Puerto Rico, and the continental United States.

26. Robinson and Darley 2007, 8–11; Robinson and Kurzban 2007, 135–139, 
1832–1880.
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27. Robinson and Kurzban 2007, 1864–1865.
28. Bibas 2012, 120.
29. Garland (1990, 57)  here sympathetically parses Durkheim.
30. See, e.g., Bhabha 1990.
31. For theoretical defenses of this possibility, see Tamir 1993, 83–87, 140–145, 

158–161. Kohn (1944) offered an influential early account.
32. Armitage (2007) shows the considerable influence of the U.S. Declaration 

of In de pen dence and ele ments of its philosophic liberalism on the in de pen dence 
declarations of many other countries.

33. See, e.g., Smith 1997, 216–220, 277–278, 320–324, 392–402, 463–469.
34. Within liberal thought, the term “po liti cal morality” generally refers to 

moral princi ples, concerning justice particularly, that define the proper limits of 
state coercion. I  here extend the idea in a more so cio log i cal direction, to include 
the sentiments of right and wrong that influence our thought and conduct as indi-
vidual citizens of a polity.

35. Foa and Mounk 2017. Villasenor (2017) finds that 51  percent of U.S. uni-
versity students consider it acceptable for a student group to shout down a speaker 
with whom they disagree, and that 20  percent find it unobjectionable to employ 
vio lence to prevent a speaker from publicly expressing her views.

36. Villasenor 2017.
37. These forms of morality are more demanding than readily attainable through 

extended tit- for- tat, which still rests entirely upon the reciprocal accommodation 
of self- interest.

38. Data reveal that, both between countries and among U.S. states, “relatively 
homogeneous areas tend to have more income re distribution and other forms of public 
spending” than do areas more demographically heterogeneous (Luttmer 2001, 25; see 
also Alesina and Glaeser 2004, 136–150). Sentiments of mutual obligation apparently 
provide the intervening causal variable between demography and generosity.

39. Parsons (1951, 41) thus wrote: “The sharing of such common value pat-
terns . . .  creates a solidarity among  those mutually oriented to the common values . . .  
Without attachment to the constitutive common values, the collectivity tends to 
dissolve.”

40. Parsons 1951, xvvii– xvviii; Wrong 1994, 1–36.
41. Vaisey 2009, 1676.
42. Reddy 1997, 1.
43. Mann 1973, 45–54.
44. See, e.g., Roberts 2004, 3.
45. Trotsky 1942.
46. See, e.g., Abercrombie, Hill, and Turner 1980, 128–155; Mann 1973, 

39–44.
47. Gramsci’s prison writings (1992, 141–157)  were highly influential  here.
48. Anderson (2017, 1) asserts that, “if academic citations and internet refer-

ences are any guide, [Gramsci] is more influential than Machiavelli. The bibliog-
raphy of articles and books about him now runs to some 20,000 items.” Anderson 
does not report his search procedure.
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49. Martin (2002) offers one exemplary such study, and surveys the best of 
earlier efforts.

50. Perry Anderson, a prominent Marxist theorist himself, observes that 
Gramsci, in his analy sis of bourgeois hegemony, displayed significant “ambiguities 
in his use of the term . . .” and “never succeeded in locating definitely or precisely 
 either the position or the interconnection of repression and ideology within the 
power structure of advanced capitalism” (2017, 94–95). In other words, Gramsci 
insisted that class domination relies not only on coercion but also on popu lar con-
sent to bourgeois values, including moral values. Yet he failed to delineate their re-
spective contributions, their relative significance, or the nature of their interaction, 
the importance of which he conclusorily asserted.

51. Elster 1993, 66.
52. Haidt 2006.
53. Geertz 1975, 23.
54. Winston 2015, 56.
55. I employ such terms as “deontological,” “utilitarian,” “Kantian,” “conse-

quentialist,” and “communitarian” as they are standardly employed in con temporary 
 legal scholarship, in full awareness that phi los o phers argue over the meaning of all 
 these terms, often splitting each into subcategories. Consequentialism is a  family of 
moral theories holding that it is the consequences of an act or rule, not its purposes, 
that determine its normative acceptability. Deontological ethics maintain that cer-
tain acts and policies are morally indefensible regardless of how desirable their 
consequences might be.

56. Kleinman 1998, 360–363.
57. Ibid., 361.
58. Côté, Piff, and Willer (2012, 490) find significant correlation between 

higher socioeconomic status and affinity for utilitarian moral views against more 
empathetic intuitions.

59. Geertz 1975, 23.
60. Beeman 1986, 50–63. Ta’arof is a style of personal interaction involving 

elaborately ritualized displays of re spect and humility through which Ira ni ans ne-
gotiate  matters ranging from taxi fares and dinner invitations to business con-
tracts. In conversation with another, one may seek to establish one’s superiority by 
extravagantly debasing oneself, proclaiming one’s demerits, moral and other wise, in 
relation to a conversational partner.

61. Morgan 2007, 325.
62. Ibid.
63. Sawyer (2005, 63–99) offers a rare, incisive effort to theorize this elusive 

pro cess.
64. See, e.g., Charles Christian Nahl, The Rape of the Sabines: The Invasion, 

1871, Crocker Art Museum, Sacramento, CA.
65. Hasday 2000, 1412, 1425.
66. Anderson 2003, 1480–1485.
67. Waldron 1989, 586–587 (emphasis added).
68. Bell 1996 [1976], 306.
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69. Post 1986, 736.
70. We  here find the  future dean of Yale Law School openly endorsing— under 

cover of a “communitarianism” then sympathetically entertained among the soft 
Left— this avowed rehabilitation of Lord Devlin’s expressly conservative views 
(Devlin 1959) regarding the proper relation between law and common morality. 
Devlin had formulated this theoretical stance in connection with a po liti cal interven-
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 will not permit . . .  such relationships.”

46. See, generally, Fay, Hurst, and White 2002, 716; Bernard 2011.
47. Lawless et al. (2008, 381) found that over 40  percent of  those declaring 

bankruptcy report that they had strug gled seriously with debt for more than two 
years before filing.

48. Mewse, Lea, and Wrapson 2010. Cohen- Cole and Duygan- Bump (2008) 
find, from a large data sample of credit bureaus, that stigma from bankruptcy has 
declined primarily among the wealthy and well- educated, and that the notable in-
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lights, regardless of how forgiving or unforgiving  others may be. This distinction 
has historically been of greater interest to phi los o phers and psychologists than to 
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146) concludes from research interviews that “professionals who in some way blow 
the whistle on their colleagues . . .  are particularly distrusted and feared.”

112. It nonetheless remains impossible to determine, even to estimate confi-
dently, the statistical incidence of corporate and governmental fraud.

113. Martindale- Hubbell Law Digests 2006a; Brashier 1996, 1 (citing statutes 
to this effect from many countries in both world regions).

114. Martindale- Hubbell Law Digests 2006b.
115. Hodel v. Irving, 481 U.S. 704, 718 (1987).
116. Brashier 1996, 11–12. Chester (1998, 5–6) cites opinion surveys from the 

late 1950s finding that “93% of respondents felt that a parent with no surviving 
spouse should not be able to disinherit  children  under twenty- one, and 63.4% be-
lieved such a parent should not be allowed to disinherit  children twenty- one or 
older.”

117. American Community Survey Reports 2011.
118. Rosenfeld 1998, 186.
119. The perceived wrongfulness of disinheriting a child, even a minor, does not 

reach the level of gravity involved in certain other cases  here discussed, readers  will 
observe. To recall, I have deliberately selected my illustrations of rights to do 
wrong with a view to introducing some “variance” on this  factor.

120. Anderson and Arroyo i Amayuelas 2011, 12. On  these issues, Beckert 
2008 offers a helpful comparative history of Eu ro pean developments.
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2003, 4–5, 28–33.
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127. Helms 2006, 97; see, generally, Goldberg 2005.
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privacy rights to reproductive freedom. See, e.g.,  Matter of Grady, 426 A.2d 467, 
472 (N.J. 1981);  Matter of Guardianship of Hayes, 608 P. 2d 635, 640 (Wash. 
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 were sterilized pursuant to such laws (Robitscher 1973, 1).
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132. See, e.g., In Re Guardianship of Hayes, 93 Wash. 2d 228, 608 P2d 635 

(1980).
133. AHC Media 2003.
134. When evidence is equivocal that informed consent has been truly given, 

courts generally reject the petition. When it is only the guardian petitioning for 
sterilization, rather than the parents as well, courts also regularly appoint a second 
guardian ad litem, so that the mentally disabled person may challenge the petition, 
notionally sought on his or her behalf. In several states, the law even presumes a 
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(usually her biological parents) and treats the proceeding as “semi- adversarial” 
(see, e.g., In re Grady, 85 N.J. 235, 252, 1981). The party seeking the procedure 
must establish, often with evidence “clear and convincing,” that it is genuinely “nec-
essary,” on the grounds that less invasive forms of contraception have been tried 
and found impracticable (see, e.g., In re C.D.M., 627 P. 2d 607, 613, Alaska 1981).

135. On the advent and so cio log i cal implications of “real ity TV,” see Lorenzo-
 Dus and Garces- Conejos Blitvich 2013.

136.  Until 1992 the American Association on  Mental Retardation employed a 
classification system based on IQ score, designating degrees of “retardation” as 
mild, moderate, severe, or profound. The organ ization soon thereafter changed 
its name to the American Association on Intellectual Disability and Developmental 
Disabilities. It now categorizes degrees of intellectual disability on the basis of 
how much assistance an individual requires from  others: intermittent, limited, ex-
tensive, or pervasive, in the current terminology.

137.  There is increasing recognition that the concept of  mental disability may 
therefore require some disaggregation. An individual may lack many  mental ca-
pacities yet retain  those most essential to parenting, notably the capacity for love. 
On the history of shifting terminological labels for  those thus infirm, see Carlson 
2005, 133–152.
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140. Taggart and Cousins 2014, 111–112; Barton- Hanson 2015, 58.
141. Owen and Griffiths 2009, 192–195; Llewellyn et al. 2010, xiii, 109.
142. Gould and Dodd 2014, 2. Past practices, as reported by Seagull and 

Scheurer (1986, 493),  were  little dif fer ent.
143.  There exists a spectrum of parental capabilities relevant to child- rearing, to 

be sure, and the many nuances involved in distinguishing pertinent breakpoints 
along this spectrum counsel strongly against  simple generalization  here.

144. But see Gundersen, Young, and Pettersen 2012, 282, describing the serious 
challenges faced by experienced social workers in seeking to teach child- rearing 
skills to parents with intellectual disabilities.

145. Nussbaum (2010, 75–95) argues for extensive use of court- appointed 
guardians in assisting mentally disabled persons to exercise pos si ble rights to vote 
and sit on juries.

146. Tymchuk 2009, 59.
147. One might respond that their  mental disabilities  will often limit their 

recognition that they are being targeted by stigma. We may still be troubled at 
the increasing reliance of public policy on deliberate efforts to stigmatize disfa-
vored be hav ior (efforts urged in, for instance, Bayer 2008 and Callahan 2013), 
on grounds in de pen dent of stigma’s full conscious appreciation by immediate 
victims.

148. Kolben (2011) indicates the limitations of  legal regulation at both the 
international and national levels (in many countries) for protecting workers,  those 
integrated through subcontracting into global supply chains.

149. See, generally, Klein, Smith, and John 2004.
150. See the Report of the Special Representative of the UN Secretary- General 

for Business and  Human Rights, A / HRC/17/31 / Add.1, at paras. 29–30.
151. U.N. Global Compact, §II.11.
152. Maitland 1997.
153. On the use of social media in po liti cal mobilization, see Fung and Shka-

batur 2015, 155–177.
154. See, generally, Glickman 2009, 1–27; Van der Made and Heijnan 2009.
155. On “moralization” as a social scientific concept, amenable to empirical 

investigation, see Rozin, Markwith, and Stoess 1997, 67 (defining moralization as 
“a pro cess . . .  in which objects and activities that  were previously morally neutral 
acquire a moral component . . .  converting preferences into values”).

156. Bartley and Child 2014, 669, 673. In the apparel and footwear sectors, at 
least, large companies that have actively sought and achieved public reputations for 
“corporate social responsibility” are, ironically,  those most likely to draw the at-
tention of  labor activists seeking to shame industry management into improving 
treatment of workers far down the commodity chain.

157. Delacote 2006.
158. See, generally, Ruggie 2007.
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159. Advocates for “corporate social responsibility” extol the commercial ad-
vantage gained through improved reputation among consumers. The empirical 
evidence in support of this “business case for virtue” is not strong (Vogel 2006, 
54–55; Barnett and Solomon 2012), however, as corporate leaders must recognize. 
Market incentives to raise ethical standards much above the legally mandatory 
may therefore remain weak.

160. It would not be difficult to construct a formal model for  these alternative 
scenarios, but such a theoretical construct would tell us  little about how or when 
the circumstances to which they pertain actually arise. Other methods are prefer-
able  here. In one careful ethnography, for instance, Rees (1994) concludes that nu-
clear power within the United States is  today an industry in which, in the lingering 
ethical shadow of the Three Mile Island crisis, self- regulation works quite well. He 
finds “a well- defined industrial morality that is backed by enough communal pres-
sure to institutionalize responsibility among its members” (67).

161. Throughout this section I rely heavi ly on conversations with Willard L. 
Boyd, who served for many years as president of Chicago’s Field Museum, which 
faced several calls for repatriation.

162. Convention on the Means of Prohibiting and Preventing the Illicit Import, 
Export and Transfer of Owner ship of Cultural Property, Nov.  14, 1970, 832 
U.N.T.S. 231, Art. 7 (a) and (b)(i).

163. The effect was to “grand father” works acquired before that date. It is fre-
quently impossible, in any event, to prove that a given work once belonged to a 
presumptive, long- departed owner. Even if that  were pos si ble,  there would nonethe-
less often exist at least one bona fide purchaser in the ensuing chain of possession. 
Customary international law establishes that the validity of a property transfer is 
governed by the laws of the sovereign state where the artifact is located at time of 
transfer. And the national laws of most countries exempt purchasers of stolen art, 
unaware of its unlawful provenance, from liability for its return (Goldberg 2006, 
1039–1053; Montagu 1993, 79–81).  There are still further obstacles to  legal claims 
for repatriation, ensuring that any normative basis for such claims must lie beyond 
the law (see, generally, Merryman 2006).

164. Greenfield 1995, 259–261.
165. The Convention on Cultural Property Implementation Act, 19 U.S.C. 

§§2601–2613.
166. See, e.g., Democracy Now 2012.
167. Carvajal (2013) and Flessas (2013) describe several repatriation programs 

of recent years.
168. This has not always been easy. The directors and trustees of American 

museums generally owe fiduciary duties to citizens of the state of incorporation, 
precluding any  wholesale repatriation of works lawfully within its collection.

169. The memoranda of understanding frequently impose country- specific 
import restrictions, a step not required by  either the UNESCO Convention or the 
1983 statute codifying it into U.S. law (Jowers 2003, 153).

170. In recent years American museums and  those of other Western countries 
have repatriated a  great deal of stolen art, worth hundreds of millions U.S. dollars 
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(Donadio 2014); Sgueglia (2011) reports that “since 2007, the U.S. customs agency 
has repatriated more than 2,500 items to more than 22 countries.”

171. The only applicable  legal duties of repatriation are  those promulgated by 
the 1983 legislation, which governs only works acquired  after that date.

172. When voicing their indignation,  these leaders are nonetheless fully aware 
of similar claims by other source countries and the concessions granted to  those 
states.

173. Hale (2009, 1, 20) may be correct in questioning the common assumption 
that  there is something inherently or nontrivially immoral in exploiting the opportu-
nities afforded by a cooperative scheme (subject to moral hazard). He observes that 
the dubious be hav ior at issue does not involve lying, cheating, or stealing.  These 
do not, though, exhaust the realm of conduct generally considered wrongful. And 
 because this is a work of sociology rather than philosophy, what concerns us  here 
is what  people widely deem immoral, not what morality— properly understood—
may genuinely require.

174. Abraham 1986, 15–16, 35–36; Heimer 1985, 28–48.
175. Lenoir 2003, 382–390, 403–411.
176. In  these terms Nyman (2007, 759) characterizes the prevailing view 

among economists (emphasis in original).
177. From this theoretical standpoint, it is pos si ble to conclude that “in the 

moral hazard model, insurance makes the individual engage in immoral be hav ior” 
(Stone 1999–2000, 46).

178. The very few studies claiming to discover welfare losses from moral 
hazard, notably the RAND Health Insurance Experiment, are subject to serious 
methodological criticism (see, e.g., Nyman 2007, 760–762).

179. Farnsworth (2006, 253–259) summarizes empirical studies finding that 
as health insurance “deductibles” increase in amount, patients reduce reliance on 
their insurance, yet without significant decline in quantifiable mea sures of their 
health.

180. Or at least traditionally condemned,  until economic theory began to “edu-
cate” the general public, perhaps.

181. Gabel, Mansfield, and Jones 2006, 654.
182. See especially Ericson and Doyle 2004, 322; Ericson, Doyle, and Barry 

2003, 71–82, 106–114, 236–271.
183. Tennyson 2008, 1198.  There is no  legal right to engage in this type of 

wrongdoing, however, which means it does not entail a right to do wrong, as I 
employ the term.

184. Ericson, Doyle, and Barry 2003, 540–542.
185. Similar attitudes are evident in how U.S. citizens view tax evasion. 

Opinion surveys suggest that Americans regard this offense as the breach of a sig-
nificant civic obligation. The federal government and many U.S. states thus regu-
larly apply the criminal law. By contrast, several southern Eu ro pean states treat 
this form of wrongdoing as a mere regulatory offense, akin to most types of traffic 
violation, usually warranting only modest civil liability (Bogart 2011, 118–119).

186. Ericson and Doyle 2004, 150–152.
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187. I owe this example to Tom Baker, a scholar of insurance law. Personal com-
munication, Aug. 2012. See also Baker 2008.

188. Baker and Simon 2002, 273–281, 291–294.
189. Hacker and O’Leary 2012, viii, 4.
190. It is unclear, however,  whether modestly curtailing the scope of insurance 

coverage genuinely induces many  people to revise their self- understandings in 
responsibility- enhancing ways. Insurance companies remain greatly exercised 
over the inducements to moral hazard that are unavoidably latent within their prod-
ucts. This suggests that insurance has not yet transformed our intimate self- 
assessments in ways Foucaultians like Simon, Baker, Ericson, and Doyle maintain, 
to varying degrees.  Unless insurance companies are greatly mistaken, efforts to 
harness their products to the task of constituting a “self- policing neoliberal sub-
ject” have not been especially effective in overcoming temptations to moral hazard.

191. Consistent with common social scientific usage, I employ the term “mo-
dernity” as an ideal- type for socie ties that display high levels of literacy, per capita 
GDP, urbanization, scientific activity, secularity, advanced industry, and mobility 
(social and geo graph i cal).

192. Yi et al. 1993; Xue 2010.
193. Dworkin 2011, 376–378. He does not conclude that the law must en-

force such an ethical duty.
194. 410 U.S. 113 (1973).
195. Glendon (1987, 145– 150) identifies several countries in Western Eu rope 

where abortion was then available only “for good cause,” with  these “ causes” speci-
fied by statute.

196. KRC / Boston Globe Poll 1987, 7; Granberg and Granberg 1980, 252. The 
distribution of this belief no doubt varies by social milieu.  These par tic u lar surveys 
are also dated, moreover, but more recent ones on the par tic u lar question do not 
exist.

197. Pew Research Center 2012a, 2012b; Rasmussen Reports 2012; Gallup 
Polling 2012.

198. Shellenberg (2010, 138–149) finds that 67   percent of abortion patients 
report that they would feel stigma if  others learned of their decision. Fifty- eight 
 percent of  women reported that they sought to keep their abortion a secret from 
friends and  family.

199. Nieves 2005.
200. The incidence of abortion peaked in the 1980s and has declined since 

1990. For relevant data and its explanation, see Guttmacher 2011.
201.  There was almost no such concern during the colonial era, when treatment 

was correspondingly much harsher (Gallay 1987, 370).
202. Patterson (1982, 73).
203. The extent to which  legal reforms significantly moderated slaveholder be-

hav ior is subject to some dispute among historians. For this debate, see Morris 
1996, 182–183; Fede 1985, 93, 101, 132; Rose 1982, 23, 30–31.

204. Gallay 1987, 392. It is of some interest that, in ancient Greece, Plato engaged 
in a similar moral suasion, counseling “masters” that they “should be especially 
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careful to do justice to their slaves,  because they are persons  toward which it is 
easy to be unjust” (Morrow 1939, 42, characterizing Plato’s views). Plato nonethe-
less concluded that  these “are obligations of conscience, not  legal obligations 
which he can be compelled to perform in the city’s courts” (ibid.).

205. Gross (2000, 112) observes the greater ease in securing findings of civil 
than criminal liability.

206. Ibid., 98; see also Morris 1996, 182–83.
207. Gross 2000, 98, 109; see also Morris 1996, 182–183.
208. Gross 2000, 117.
209. Influential reformers on  these and related issues included John Belton 

O’Neall of South Carolina and Thomas R. Cobb of Georgia. Rose (1982, 23–24) 
describes several other  legal restrictions that  were increasingly imposed on the per-
missible treatment of slaves.

210. Gross 2000, 110.
211. Cottrol 1987, 367.
212. Rose 1982, 27.
213. Fisher 1993, 1077.
214. Gross 2000, 112.
215. Davis 2006, 224; Genovese 1974, 5.
216. Personal correspondence with Ariela Gross, professor of law, University of 

Southern California, a historian of U.S. slave law, June 2013. In answer to abolition-
ists, Southern newspaper editors also proudly invoked “freedom suits” as evidence 
that slavery was coming  under the governance of a true “rule of law.” While radical 
abolitionists saw no possibility of compromise with the institution, “for a time the 
more moderate abolitionists,” writes David Brion Davis (2006, 224), “searched for a 
means to ameliorate this conflict” of interest between slave and master.

217. Cottrol (1987, 366) writes that “the paternalistic ideal” was “honored in 
both breach and observance . . .  If the paternalistic ideal did not totally govern the 
be hav ior of slave  owners, it nonetheless set norms that influenced that be hav ior.” 
In fact, disinterested Northern visitors confirmed slaveholders’ self- assessment in 
this regard, as have certain recent historians (Genovese and Genovese 2011, 
61–62).

218. Genovese 1974, 97–112; Davis 2006, 223.
219. Genovese and Genovese 2011, 61.
220. Ibid., 66.
221. Davis 2006, 262.
222. Genovese 1974, 5; Genovese and Genovese 2011, 66; Cottrol 1987, 367.
223. Genovese 1974, 3–7, 89–91, 133–147. The paternalistic ideal sometimes 

found its way into  legal arguments before Southern courts on behalf of slaves who 
had been mistreated by their masters (Gross 2000, 102; Cottrol 1987, 366–368). 
Prosecutors and plaintiffs’ counsel would contend that the slaveholder had 
 violated customary duties to protect slaves from their own “helpless infantilism,” 
which rendered them dependent on his superior strength and intelligence, traits 
bestowing a “custodial responsibility” analogous to that of a  legal “guardian” (de 
Lombard 2002, 94–96). In this way, their  legal arguments sought to incorporate 
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obligations established by norms of common morality. But see Oakes (1982, 8), 
who contends that masters owning few slaves, i.e., slave  owners who  were not 
members of the plantation gentry, often rejected the paternalistic notion of “mu-
tual obligations.”

224. Genovese and Genovese 2011, 70.
225. Ibid., 31.
226. Kolchin 1983, 586.
227. Ibid., 587.
228. Genovese and Genovese 2011, 31; Patterson 1982, 73.
229. See generally Genovese 1965, 306–324.
230. Genovese and Genovese 2011, 68.
231. In other words, plantation  owners sought in paternalist ideology a basis 

for morally distinguishing their treatment of slaves from that, allegedly far worse, 
accorded to industrial workers by Northern and En glish factory  owners.

232. This was a central theme in the proslavery apol o getics of Henry Hughes 
and George Fitzhugh, in par tic u lar.

233. Gross 2000, 120, 121.
234. Gallay 1987, 392–393; Genovese and Genovese 2011, 30.
235. Rose 1982, 27. Throughout the pre- independence period in Spanish 

Amer i ca, too, the law permitted slaves, when alleging cruelty, to appeal for mercy to 
the King or his representative, allowing in princi ple some amelioration of servi-
tude’s harshness. The Catholic Church sometimes pressed for moderation as well 
(Genovese 1974, 178).  These efforts offer “an example of trying to attenuate the 
injustices associated with slavery in order to maintain or enhance its legitimacy,” 
writes Zephyr Frank, professor of history, Stanford University, a scholar of Latin 
American slavery. Personal correspondence, July 2013. Yet in practice, neither the 
Church nor Royal authority apparently offered slaves in Latin Amer i ca effective 
protection against cruel masters (Mintz 2011, 1).

236. Rose 1982, 30.
237. Ibid., 31; Kolchin 1983, 601.
238. Rose 1982, 27, and, generally, 22–27; Gallay 1987, 370.
239. Morris 1996, 182; Patterson 1967, 77.
240. Genovese (1974, 5, 28–31, 91, 135, 147–148, 569, 575, 584) regularly 

employs this term. Gross (2000, 110–111) describes “the freedoms slaves had 
carved out for themselves: cultivating a garden patch, trading in an underground 
economy, drinking liquor, owning dogs or guns”; see also Gallay 1987, 394. Pat-
terson (1967, 77, 278) explains how, in Jamaica from 1780 through 1817, “the slave 
had managed to extract certain customary rights which  were more often than not 
respected by his masters . . .  the laws of this period became largely a codification of 
what was already prevalent in custom” (77).

241. Rose 1982, 31.
242. Scott 1985, 29–36, 281–289.
243. Rose 1982, 32.
244. Blassingame 1979. Kolchin (1983, 581) contends, “If once historians la-

mented the psychological damage wrought upon the victims of bondage, now they 
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often praise black cultural institutions— religion,  family, community, quarters— for 
protecting blacks from the worst rigors of slavery and for enabling them to lead 
fulfilling lives.”

245. Genovese 1974, 91–93, 133–147; Sinha 2004, 5 (analyzing Genovese’s 
views).

246. Starting in the 1830s, Southern pro- slavery views apparently hardened, 
as leaders increasingly invoked the Bible, explic itly defending the institution as di-
vinely sanctioned (Davis 2006, 186–192).

247. On the psychological pro cess involved  here, illustrated through notorious 
historical cases, see Scheff and Retzinger 2001, x, xiii, 147–163, 172.

248. McAdams 1997, 376–381.
249. Knoch et al. 2009. Sheffrin (2013, 38–43) summarizes recent experimental 

research in which participants engage in “ultimatum” and “dictator” games. See 
also Feng, Krueger, and Luo 2015, 592, 596–599. Bruno Frey and Ernst Fehr of-
fered the key early studies.

250. See, e.g., Khan and Gopal 2017.
251. I refer  here to situations where the medical patient has not been hospital-

ized and therefore enjoys greater effective freedom of movement than when subject 
to continuous professional surveillance.

252. Opinion surveys vary somewhat in how much support they find among 
Americans for a patient’s right to die. A Pew poll (Pew Research Center 2013c) 
found 66  percent in support, while a Rasmussen poll (Rasmussen Reports 2015) 
discovered only 52  percent. A recent Gallup survey (Swift 2016) discloses that 
69  percent are willing to let physicians assist certain patients, with advanced ter-
minal conditions, in ending their lives. Heavi ly responsible for this considerable 
variation is the fact that respondents’ answers vary in their statistical distribution 
in light of how the question is formulated. In this,  there is  little consistency across 
 these several surveys.

253. A “privilege” entitles its holder to inflict an injury that is  either not legally 
cognizable or is other wise lacking in  legal remedy.

254. Black 1976, 3– 6, 12, 17, 19, 20– 21.
255. See 42 U.S.C.A. §3604(d) (2006).
256. A New York Times Board Editorial (2015) describes recent studies con-

cluding that real estate agents continue to steer African- American  couples away 
from majority white neighborhoods.

257. Often  these opponents actually claim that the person whose activities they 
resist does not truly hold the right he thinks he does, in which case  there exists 
simply a difference of opinion over the scope of the relevant right.

258. Several distinguished thinkers offer alternative accounts of how this kind 
of opaqueness is pos si ble, and differ too over what it tends to conceal from con-
sciousness. In this light, one may appreciate key notions in the thought of Michael 
Polanyi (“tacit knowledge”), Pierre Bourdieu (“habitus”), and Charles Taylor (“so-
cial practices”), as well as John Searle (“the background”). Where  these diverse 
thinkers part com pany from one another is much less impor tant for pres ent pur-
poses than where they agree. Most owe a good deal to Wittgenstein’s analy sis of 
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“the ordinary,” and all are concerned, in Searle’s (1983) piquant formulation, with 
“the precondition of intentionality . . .  invisible to intentionality as the eye which 
sees is invisible to itself” (157).

259. Ibid., 154.
260. Wittgenstein 1953, 50, §129.
261. Walmart Stores, Inc. v. Dukes, 131  S. Ct. 2541, 2553–2554 (2011) 

(Ginsberg, J., dissenting).
262. The greater sin  here lies in too  little detail than in too much. Still, it is easy 

to quibble that I’ve not offered enough factual specificity to fully fathom any given 
illustration. The under lying prob lem is that we lack a general account of the mea-
sure of description necessary and sufficient to such an undertaking. My decisions 
on where to start and when to stop are hence somewhat ad hoc.

263. Any method for selecting illustrations, informed by any theoretical stance 
on what is most at issue, would be subject to methodological objections of one sort 
or another. The empirical examples this book employs are chosen on no par tic u lar 
basis what ever, apart from a desire to demonstrate the breadth of  legal fields in 
which pres ent issues arise. It would have been easy to select an entirely dif fer ent set 
of case examples, equally illustrative of my contentions.

3. Three Rights to Do Wrong

1. Gleick (1996, 84) reports data indicating that “two- thirds of all divorces in-
volve minor  children.”

2. I do not refer  here to the views of religious conservatives, who had already 
long been militantly opposed.

3. Tushnet 1998, 2617.
4. Considerable scholarship finds that when parents divorce, their children— 

particularly young  children— “typically experience  family breakdown and the con-
sequent disruption to their everyday lives as a form of crisis” (Butler 2003, 33). 
Compared with  those raised in continuously two- parent families,  these  children 
more often experience “behavioral, emotional, health, and academic prob lems” 
(Clarke and Alison- Brentano 2006, 107). D’Onofrio (2011, 1) summarizes studies 
concluding that “parental separation / divorce is associated with academic difficul-
ties, including lower grades and prematurely dropping out of school, and greater 
disruptive be hav iors, such as being oppositional with authority figures, getting into 
fights, stealing, and using and abusing alcohol and illegal drugs.” Biblarz and 
Raftery (1999, 357) find that divorce reduces the probability that  children of 
middle-  and upper- middle- class parents  will achieve socioeconomic status equiva-
lent to or higher than their parents. Young  children of divorcing parents are less 
physically healthy, strug gle to adjust socially, and experience “more subtle” emo-
tional costs, such as pervasive anxiety (Clarke and Alison- Brentano 2006, 107–
108). Though the correlations  here are strong, it is ultimately difficult, as in many 
such studies, to infer an equally strong causal relationship, given that the harms 
 children suffer at  these times also correlate with dysfunctional  family dynamics 
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and socioeconomic deprivation (Jeynes 2008, 107–130), which offer alternative 
explanatory hypotheses.

5. U.S. Census Bureau 2011,  table 1335.
6. Autor and Wasserman 2013, 37–38.
7. See, among  others, La. Rev. Stat. Ann. §9:307(A)(6) (2008) (increasing the 

waiting period for divorce from six months to eigh teen months if the parents have 
a minor child and  were wedded via “covenant marriage,” a novel  legal institution 
described herein).

8. Parke (2003, 7) thus concludes that “marriage may or may not make 
 children better off, depending on  whether the marriage is ‘healthy’ and ‘stable.’ ”

9. Curtin et al. 2014.
10.  There are, of course, several other  causes as well, unimportant for pres ent 

purposes.
11. One should  here add the qualification that, even on issues conventionally 

labeled “moral” in character, it is mistaken to assume that public attitudes, expressed 
in response to opinion researchers, invariably correspond to feelings of indignation, 
as opposed to  simple dislike, irritation, annoyance, or alienation. Additional methods 
are necessary to tap such nuances in emotional register.

12. Kim (1997, 48) reports that 61   percent of Americans “thought divorce 
should be harder for  couples with young  children.” The Demo cratic Party policy 
thinker and po liti cal theorist William Galston has urged, to similar effect, “that we 
could reconsider the availability of no- fault divorce in cases involving young 
 children” (Galston 1988, 153). He proposed a mandatory waiting period of eigh-
teen months for parents who are responsible for young  children. Parents would 
also be legally “obliged to seek counseling and to reach a binding agreement that 
truly safeguards their  children’s  future” (Galston 1991, 85–86).

13. Orten and Wilson 1982, 408.
14. Scott 2001, 114–115; Cahn 1997, 242; Regan 2001, 119–120.
15. Stewart 1999, 522, 529, 535.
16. Putnam 2015, 75–76; Baylor University 2014.
17. Pew Research Center 2010a; Bramlett and Mosher 2002, 30–31. In the 

United States the median income of Christian evangelicals is significantly lower 
than that of the upper- middle class ( Sullivan 2010; Pyle 2006).

18. Grundgesetz für die Bundesrepublik Deutschland [German Basic Law], Art. 6.
19. Waldron’s looseness of formulation  here— candidly self- acknowledged— 

itself reveals our current difficulty in precisely delineating the nature of this 
connection.

20. Waldron 2011, 8.
21. That would be especially so if the child was already manifesting strong in-

dications of emotional disequilibrium.
22. Cruzan v. Director, Missouri Dept. of Health, 497 U.S. 261 (1990). 

Among U.S. states, the law varies somewhat regarding the evidentiary standard for 
establishing a patient’s intention to this effect.

23. See, e.g., In re Quinlan, 355 A.2d 647, 664 (N.J. 1976). The Pew Research 
Center (2006) found that over 80  percent of Americans support the  legal right to 
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decline medical treatment, but only 46  percent approve of physician- assisted suicide. 
Consistent with this pattern of views, American law has approached the possibility 
of assisted suicide with much greater caution than the right to treatment with-
drawal. The U.S. Supreme Court, overruling two federal Cir cuit Courts, held that 
 there exists no constitutional right to assistance in committing suicide, and only two 
states have authorized the practice by statute.

For physicians to assist in suicide would require them to make very difficult, 
case- specific judgments that the suicide- seeker is in fact acting autonomously, not 
impulsively or in an ephemeral state of despair, nor in a state of clinical depression, 
and not subjected to undue influence by  family members. The medical profession is 
understandably very wary of allowing its members to become embroiled in such 
determinations. Any  later  legal challenge to a physician’s decision in a given case 
would also entail  great governmental intrusion into the privacy of the doctor– patient 
relationship. The result is that nearly half the U.S. public finds morally acceptable 
a practice that the law continues to proscribe.

24. Orentlicher 2001, 67. See, e.g., In re Conroy, 468 A.2d 1209, 1225–1226 
(N.J. 1985). The practices of other countries vary significantly  here, with only 
Canada and the UK fully adopting the current U.S. approach (Sprung and Ei-
delman 1996).

25. Bronsteen, Buccafusco, and Masur 2008, 1526.
26. The official position of the Catholic Church has been that suicide is a 

mortal sin, and the public stance of most Protestant denominations is similar. This 
posture and its secular residues within lay opinion ensure that a certain stigma 
continues to attach to suicide attempts, even if the successful suicide victim fre-
quently elicits pity as well. The possibility of enduring this stigma may weigh seri-
ously into the decision to attempt suicide, since a high proportion of such at-
tempts fail, leaving one to face the moralizing  music. According to Richard Posner 
(2012), when a physician assists in the suicide, this is not the case. The reputa-
tional “costs of suicide . . .  all dis appear if a physician is the agent of death . . .  
validating its propriety.” Sympathetic observers are then  free to characterize the 
death “as lawful medical ‘treatment.’ ”

27. Saad 2001.
28. Orentlicher (2001) reports, “I have heard many doctors describe cases in 

which they have imposed unwanted life- sustaining treatment on relatively healthy 
patients. In such cases the physicians indicated their belief that patients should 
not be able to decline care that would give them the opportunity for many years of 
healthy life” (69). Orentlicher is a physician, law professor, and con sul tant to hos-
pitals, who long served as director of the Division of Medical Ethics for the Amer-
ican Medical Association.

29. See, e.g., Stamford Hospital v. Vega, 674 A.2d 821, 826 (Conn. 1996); Fos-
mire v. Nicoleau, 551 N.E.2d 77, 79 (N.Y. 1990); In re Estate of Dorone, 534 A.2d 
452, 455 (Pa. 1987).

30. Miller (1981, 22) describes incidents of “manipulation and undue influ-
ence” by physicians and  family members as the “less forceful, but more pervasive 
cousins . . .  of coercion.” Through ethnographic immersion in several hospital 
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settings, Zussman (1992, 88) shows how the wishes of  family members become 
increasingly influential on physician conduct as the condition of an intensive- 
care patient deteriorates and she becomes progressively unable to assert her 
wishes.

31.  Trials courts have occasionally ordered not only young  children but also 
adult parents of young  children to undergo lifesaving medical treatment, usually 
blood transfusions for Jehovah’s Witnesses.  There is  little  legal basis for such judi-
cial  orders, however, as Orentlicher (2001, 69) observes, and therefore plaintiffs 
(prospective recipients) sometimes prevail. Mea sur ing their damages pres ents dif-
ficulties, however,  because this requires attaching a dollar value to their right to 
choose death over continued life— a perplexing and unresolved  legal puzzle.

32. Many clinicians consider themselves  under no  legal duty to re spect the ex-
pressed desire of a nonterminal patient (often one suffering only an ephemeral 
crisis) to decline essential life- sustaining treatment (Solomon et al. 1992, 14, 20). 
This has long been the case. Ethnographers who examine end- of- life decision- 
making reach sobering conclusions about law’s efficacy in protecting patients’ 
rights. Zussman (1992, 220) thus writes, “Although physicians often complain 
about the law [of informed consent], they know  little of its details and often ignore 
its mandates . . .  [E]ven in the occasional instances in which patients do withhold 
consent from procedures physicians wish to initiate, physicians often proceed on 
their own inclinations.” To similar effect, Anspach (1993) observes, “The decision- 
making pro cess was or ga nized to limit the options available to parents [concerning 
withdrawal vs. maintenance of life- sustenance for neonates] and to eliminate par-
ents from some decisions altogether . . .  staff usually do not employ an informed 
consent model but rather use practices designed to elicit parents’ assent to deci-
sions professionals have already made” (96, 124). A third ethnography (Seymour 
2001, 84) describes one hospital’s “general strategy of eliciting agreement to deci-
sions that have already been made” as a means to “diffuse responsibility for 
death by drawing . . .  patients’ families into the decision- making pro cess.” In an 
older study, Millman (1976) describes hospital practices by which medical per-
sonnel routinely deprecated patients’ apprehensions about risky surgery, prac-
tices through which “the patient loses what ever small amount of autonomy he 
held” (198).

33. Smith 2012, 187.
34. This is no longer a very familiar idiom, to be sure. Within everyday patois, 

Americans do sometimes exhort, “You owe it to yourself” to do this or that. Yet if 
ordinary language retains  these moth- eaten nostrums, it does so well to the rear of 
its closet.

35. In re Quinlan, 355 A.2d 647, 664 (N.J. 1976).
36. Orentlicher 2001, 67.
37.  Whether we genuinely have duties to ourselves is a notion much contested 

within moral philosophy. Kant (2001 [1797], 122128) influentially defends the 
idea, but skeptics have been and remain legion.

38. Orentlicher 2001, 16.  There was par tic u lar concern that such judicial deter-
minations would come to rely implicitly on utilitarian assessments of the patient’s 
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societal value, rather than on deontological notions of her inherent worth and 
dignity as a  human being (ibid., 71).

39. Ibid., 21.
40. Empirical studies raise serious questions over how well  those serving as 

 legal proxies adequately understand and act upon their fiduciary duty to honor 
the  patient’s wishes regarding nontreatment (Emanuel and Emanuel 1992, 
2068–2069).

41. Further complicating many situations is a lack of clarity over what is 
 going through the minds of  family members and medical caregivers. In rejecting 
the patient’s wish to decline treatment, are they negating her decision to invoke 
that right (at times by treating evidence of such intention as “ambiguous”)? Or are 
they instead effectively refusing to recognize that right at all, denying that it exists? 
In  either case,  there is no  legal basis for overriding her choice and imposing their 
own. A patient’s oral expressions of intention regarding emergency resuscitation, 
in par tic u lar, are often genuinely ambiguous, to be sure, in that they may shift from 
one day to the next (Kaufman 2005, 259–266, 272), in relation to his or her level 
of suffering.

42. See, e.g., Hardin and Yusufaly 2004, 1531; Collins, Parks, and Winter 
2006, 379; Burkle et al. 2012; Beach and Morrison 2002, 2060; Geppert 2010, 4; 
Shapiro 2015, 524; Lynch, Mathes, and Sawicki 2008, 177 (discussing the consis-
tent failure of many physicians to honor the terms of advance directives calling for 
withdrawal of life support, concluding that “the current  legal structure has 
proven impotent to resolve this prob lem”). Physicians’ re sis tance to advance direc-
tives has been still greater in certain other Western countries (such as France), where 
doctors take pride in “focusing not only on patient wishes but also on physicians’ 
responsibilities to . . .  vulnerable patients” (Horn 2014, 427).

43. Emanuel 1993, 9, 13.
44. Merz and Fischhoff 1990, 323–333.
45. This occurs both where common morality endorses such professional inter-

cession,  because the patient’s ailment is readily treatable, and where it does not, 
 because she is clearly, inexorably near to death. Data suggest (Pew Research Center 
2013c; Swift 2016) that most Americans believe that medical caregivers should 
honor the wishes of  these latter patients.

46. “Virtue ethics” regards a person’s moral character as the key ele ment in 
understanding and appraising her actions. Other ethical theories are not insensitive 
to virtue. Yet as Hurst house and Pettigrove (2016) observe, “Whereas consequen-
tialists  will define virtues as traits that yield good consequences and deontologists 
 will define them as traits possessed by  those who reliably fulfill their duties, virtue 
ethicists  will resist the attempt to define virtues in terms of some other concept that 
is taken to be more fundamental.”

47. Waldron (2011, 22, 26) locates this view within a long history of Christian 
and early modern thought denying that we possess “a pure right of willful choice” 
regarding how we treat our body. Instead, “ every  human being is treated as a re-
pository (but not a proprietor) of a parcel of  human dignity, in the name of which 
that person may be subjected to a number of obligations that have to do with this 
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parcel’s preservation” (ibid., 22). This language has an odd ring to the modern ear. 
A more con temporary mode of speech would surely be preferable, to give adequate 
and more felicitous expression to the abiding impulse most  people clearly feel to 
dissuade certain patients ( those facing only ephemeral crises) from exercising their 
 legal right to die. Waldron writes that he is unsure about how to classify “the right 
to refuse life- saving treatment in all circumstances” within a satisfactory under-
standing of moral rights. He nonetheless suggests that this right may fit aptly 
within his concept of “responsibility- rights,”  those to which certain responsibilities 
attach naturally and inextricably (see Chapter 12).

48.  People often colloquially describe this as “proportionality” in “collateral 
damage,” though strictly speaking  these are not the applicable  legal terms.

49. I.C.R.C. (2010), Protocol Additional to the Geneva Conventions of 12 Au-
gust 1949, and Relating to the Protection of Victims of International Armed Con-
flicts (Protocol I) art. 51(5)(b), Jun. 8, 1977, 1125 U.N.T.S. I-17512; Rome 
Statute for the International Criminal Court, Art. 8(2)(b)(iv), July 17, 1998, 2187 
U.N.T.S. 90.

50. Dunoff, Ratner, and Wippman 2010, 851 (“Proportionality in self- defense 
is an ill- defined concept”); Henckaerts 2009, 470 (“The main prob lem with the 
princi ple of proportionality is not  whether it exists, but what it means”).

51. Hence the express decision of the ICTY prosecutor (UN International 
Criminal Tribunal 2000), when investigating the 1999 NATO bombing of Kosovo 
and Belgrade, to pursue only situations of alleged violations “where the excessive-
ness of the incidental damage was obvious.”

52. Osiel 1999, 246.
53. Lieberman et al. 2005.
54. Janser 2007, 10, 13–14.
55. Commentators are also unsure  whether the requirements of proportionality 

may be satisfactorily distinguished, in application, from  those of “military neces-
sity” and “feasible precautions” in protecting civilian interests, doctrines with 
which they appear to overlap. Nor is  there much agreement on  whether the  mental 
state required for personal liability is subjective or objective.

56. Ronen (2009, 186) argues that current international law on the subject is 
“morally unsatisfactory” and endorses strict liability of states for battlefield harm 
to civilians.  These concerns are not widely shared by the U.S. public, however. 
Tirman (2011, 12, 255) reports, from survey data and other credible evidence, “the 
public’s blasé attitude  toward non- American casualties.”

57. Tirman (2011) correctly observes that “during the 1990s a sizable philo-
sophical and activist complex had grown that specifically sought to report civilian 
tolls and assess culpability . . .  Global civil society was taking up this challenge” 
(323). See also Tapp et al. 2008.

58. Pew Research Center 2012c.
59. This has been notably true of casualties resulting from U.S. drone attacks on 

terrorist leaders in Pakistan and Af ghan i stan, and of Israel’s 2009 Operation Cast 
Lead in Gaza. For the 2003–2011 war in Iraq, civilian deaths as a proportion of all 
war- related deaths  were credibly estimated at 75 to 90   percent (O’Hanlon and 
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Campbell 2007, 8, 13–14). On the many obstacles to accuracy in counting civilian 
casualties, see Seybolt, Aronson, and Fischhoff 2013.  There is some reason to sus-
pect that the United States seriously underreports the extent of civilian casualties in 
Af ghan i stan and Iraq (Khan and Gopal 2017).

60. Masood and Walsh (2012) describe the “diplomatic deadlock . . .  over Paki-
stani demands for an unconditional apology from the Obama administration for 
an airstrike” that killed twenty- four Pakistani troops.

61. Waldron (2011, 1114). He  here echoes J. S. Mill, who writes in On Liberty 
(Mill 1989 [1851], 140) that, in ethical  matters, “we owe to each other help to 
distinguish the better from the worse, and encouragement to choose the former 
and avoid the latter.”

62. MacFarquhar and Bronner 2011.
63. Druckman 2012.
64. Dinstein 2010, 125.
65. Crawford 2013, 20, 56–57, 77, 94, 157.
66. Not all agree, of course. Some question  whether incidental harm is 

wrongful, insofar as it is unintentional. International law itself adopts this stance, 
embracing Aquinas’s doctrine of “double effect,” which holds that when one’s in-
tentions are morally acceptable, it is not wrongful to cause harm as an undesired 
side- effect. Within philosophy, though, many find the theory of double effect un-
convincing. Consequentialists stress that the harm produced is identical regardless 
of  whether it is desired or merely anticipated. On dif fer ent grounds, nonconsequen-
tialists are often equally unpersuaded (see, e.g., Scanlon 2008, 8–36). Soldiers 
themselves often feel regret or remorse over causing collateral damage, suggesting 
that they believe they have done wrong in some genuine, if ill- defined, sense (Sherman 
2010, 107–110).  These sentiments are consistent with having a  legal “excuse” and 
with rightly regarding oneself as morally blameless.

Recent work in experimental philosophy (Mueller, Solan, and Darley 2012) 
finds that most  people regard the harm ensuing from a knowing infliction of risk 
as “intentional.” If we therefore interpret “intention” to encompass much of the 
conduct  here at issue, then the doctrine of “double effect” does not pertain and 
would not “excuse” it. Laboratory experiments (Robinson and Darley 1995, 124) 
further indicate that most  people believe the criminal law should not treat 
knowing wrongdoers with much greater lenience than intentional wrongdoers. 
Thus,  there is a greater lay willingness to punish recklessness and even  simple 
negligence through criminal law than authorized in the United States or other 
common- law countries.

Even where common morality affords some recognition to double effect, the 
scope of this ac cep tance appears narrower than in the law. As its critics lament, in-
ternational law does not uniformly require belligerents to minimize civilian harm, 
nor to accept what ever mea sure of risk proves necessary to that end (but see Art. 
57 (2)(a)(ii), Protocol Additional (1) to the 1949 Geneva Conventions). The law 
instead generally demands that states and soldiers not specifically intend to harm 
civilians, nor to cause harm disproportionate to military gains. By all appearances, 
prevailing moral sensibilities throughout much of the world increasingly demand 
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more than this, especially from wealthy democracies whose soldiers receive signifi-
cant training in humanitarian norms.

In sum, many  today regard the mea sure of collateral damage that is permissible 
 under international law as not merely unfortunate or tragic, but wrongful. This 
would be true, as just indicated, regardless of  whether one adopts the perspectives 
of moral theory, soldierly experience, or common morality.

67. Challenges to the legality of drone strikes are frequent but long focused 
largely on issues— such as violations of “territorial integrity”— unrelated to “pro-
portionality,”  because attacks on terrorist leaders kill far fewer than does targeting 
large numbers of low- echelon fighters in training camps.

68. Tirman (2011, 310, 314–315) quotes several U.S. soldiers, some in testi-
mony before Congress, asserting that their superiors authorized lethal force quite 
promiscuously, e.g., whenever soldiers believed themselves to face any nontrivial 
mea sure of danger. To similar effect, see Glantz and Swofford (2008, 17–19), 
quoting from testimony of Sergeant Jason Lemieux.

69. Schmitt (2015) writes: “American officials say they are not striking 
 significant— and obvious— Islamic State targets out of fear that the attacks  will ac-
cidentally kill civilians. Killing such innocents could . . .  alienate both the local Sunni 
tribesmen, whose support is critical to ousting the militants, and Sunni Arab coun-
tries that are part of the American- led co ali tion.”

70. Tirman 2011, 8.
71. Office of the Director of National Intelligence 2006.
72. Schmitt 2015.
73. U.S. Army and Marine Corps 2007, xxv (“An operation that kills five insur-

gents is counterproductive if collateral damage leads to the recruitment of fifty 
more insurgents.”); see, generally, Ricks 2009, 24–31.

74. Tirman (2011, 8) rightly notes that “U.S. policy makers and other elites have 
often demonstrated sensitivity to the potential for a negative public reaction if the 
U.S. appears to be too unsympathetic to civilian suffering.”

75. This is a recurrent theme throughout Sassaman (2008, 9). Col o nel Sassaman 
received an official reprimand for failing to report abusive conduct by his troops; he 
then elected to accept early retirement. Many officers (and other soldiers) express 
fears of meeting such a fate. See, e.g., Mullaney 2009, 237–241, 279–292, 313–322; 
Antenori and Halberstadt 2006, 36–41, 137–194; Buzzell 2005, 6–63, 98–101, 130–
139, 248–261; Campbell 2009, 128–130, 144–152, 166–179, 182–185, 198, 211–
217; Fick 2005, 22, 182, 210, 237–243; Smithson 2009, 75–77, 102–107.

76. Many  today are inclined to dismiss this notion as reflecting merely the 
self- promotional, self- interested inclinations of an established professional caste. 
Yet  there is  little doubt that for much of Western history, this virtue occupied a 
prominent place in the self- consciousness of many officers. Still, its demands ini-
tially focused more on preparing oneself to withstand  great pain and personal suf-
fering than on moderating their infliction on  others (see, generally, Osiel 1999, 
14–41), where its impact on self- understanding may be rather self- deceptive.

77. See Olsthoorn 2017, 78); Olsthoorn teaches military ethics at the Nether-
lands Defense Acad emy.
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78. But see Osiel (2009, 329–350, 198), on how a version of this virtue  inspired 
opposition by certain U.S. officers to prisoner abuse in Iraq and elsewhere.

79. See, generally, Pinker (2011, 1–30), for a recent statement of this view.
80. Author’s interviews, Maxwell Air Force Base (November 2002).
81. Chivers (2012) quotes Navy F / A-18 pi lot Layne McDowell, comparing 

current to earlier, more “robust” rules of engagement: “It’s a dif fer ent mission. It 
calls for a dif fer ent mentality.” But see Sassaman (2008): “My philosophy— and I 
think it’s still sound— was to crush the ant with a sledgehammer (79) . . .  Our 
primary purpose is to destroy the  enemy with overwhelming force at  every oppor-
tunity” (89). This older self- understanding, however, is no longer well- regarded, or 
at least publicly acknowledged as such, among upper reaches of the U.S. officer 
corps.

82. Krause 2002, 189. To make effective use of honor, in ways compatible with 
their defining princi ples, liberal socie ties must therefore find ways to ensure that 
“honor is less a function of artificially imposed social roles and status and more 
fully a function of individual action and character” (ibid., 181).

83. Ibid., 181. Unlike basic  human dignity (or self- esteem and self- respect), 
honor is inevitably aristocratic in a sense, Krause believes. For “it requires a mea-
sure of courage and ambition that not all of us can or do muster” (ibid.; see also 
Spector 2009, 68–69).

84. See, e.g., Fisher 2012, 108–133; Stockdale 1995.
85. Author’s interviews, Maxwell Air Force Base (2002). For his role in resisting 

the My Lai massacre, ex- warrant officer Hugh Thompson, for instance, was 
awarded the Soldier’s Medal, the Army’s highest commendation for bravery that 
does not involve direct contact with an  enemy.

86. Felter and Shapiro 2017.
87. This is what Waldron contemplates in referring to a “responsibility- right,” 

discussed in Chapter 12.
88. This is a property of all elite professions, certainly of  lawyers (Osiel 1990, 

2054–2064).
89. Eliot Cohen (1985, 208) correctly observes that in con temporary Western 

Eu rope especially, the military is “neglected—if not, indeed, despised—by the bulk 
of the population,” and that therefore “armies fail to attract the best men.”

90. To judge from op- eds in major world newspapers, notably in response to 
Israel’s 2009 and 2014 Gaza operations, many nonlawyers appear to misunder-
stand proportionality as requiring that belligerent 1 bring about no more ci-
vilian losses to belligerent 2 than 1 has itself yet endured. Yet if proportionality 
 were so understood, it would be impossible, as one scholar notes, “to explain 
most accepted exercises of self- defense, including Allied conduct in World 
War II. Most wars lead to more deaths than their triggering events” ( Waters 2013, 
221).

91. This duty is not yet well established  either in common morality or pre-
vailing understandings of martial honor. In such countries as Israel, however, 
regulations require any officer contemplating use of lethal force in the vicinity 
of civilians to carefully follow several determinate steps. She must obtain as much 
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pertinent information as reasonably pos si ble. And if an operation proves prejudicial 
to civilian interests, the officer must be prepared to defend her decision by showing 
that all realistic alternatives  were duly considered.

92. Chivers 2010; Sassaman 2008, 303, 141–143, 146, 259.
93. Bowman and Montagne 2009; French 2015; Wong 2015.
94. Kahl (2007, 36) observes that “compliance has improved over time as the 

military has adjusted its be hav ior in response to real and perceived violations of 
the norm.”

95. Dadkhah 2010, 3.
96. Crawford 2013, 84–88, 110.
97. If the harm occurs on a battlefield, such victims have no right to recover 

damages  under the Foreign Claims Act, due to its “combat exception.” 10 U.S.C. 
§2736(a)(1) (2006). The U.S. military nonetheless often issues “condolence” pay-
ments (§2734), prompted by the considerations  here described. Witt (2008, 
1456) observes that “American- style damage payments are fast becoming one of 
the ways the twentieth- first- century U.S. military attempts to win the hearts and 
minds of civilians in war zones.”

98.  These include “directed energy systems” (i.e., heat rays), sticky foam,  laser 
guns, and slippery gel (Koplow 2010, 161– 178, 192, 194– 198, 200, 204, 208, 242).

99. Wrage 2003, 85.
100. Mir and Moore 2018.
101. Sagan and Valentino (2016, 77) gathered experimental data on American 

attitudes  toward alternative military strategies for destroying Iran’s nuclear capa-
bilities. They conclude that “the public’s support for the princi ple of noncombatant 
immunity is shallow and easily overcome in war . . .  the prospect of killing more 
noncombatants appeared to trigger beliefs in retribution and complicity” (1)— -
i.e., complicity by Ira nian civilians in state policy.

102. This expression, which is not a  legal term, refers to or ga nized efforts by 
dominant groups in a population to eliminate a specific ethnic group from its 
territory.

103. Moyn 2010, 1.
104. Grotius 2001 [1625], bk. 2, chap. 24, 239 (urging moderation by military 

leaders in war).

4. How to “Abuse” a Right

1. Only rarely is this expression used publicly, and even then only to repudiate 
the very notion (see, e.g., Tribe 1981,144, 145, 146).

2. Robinson and Robinson 2018, 15.
3. Thurston 1991, 562.
4. I owe this observation to Hervé Arsenio, professor of public law, University 

of Paris, Panthéon Sorbonne, January 2018.
5. Black’s Law Dictionary defines an officious intermeddler as “a person 

 under no obligation to confer a benefit or privilege to another individual, but 
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who does so unilaterally. This person cannot expect anything in return for the 
per for mance.”

6. Plaintiffs in antidiscrimination litigation prevail much less often than  those 
in other civil lawsuits (Clermont and Schwab 2009, 128–129, reporting that 
51  percent prevail in other such litigation but only 15  percent in suits alleging dis-
crimination). And the percentage of antidiscrimination plaintiffs winning mone-
tary awards has declined, as has the median amount of such awards (Nelson and 
Nielsen 2005, 38).

7. Galanter 1998a, 3–11.
8. See, e.g., Iowa Civil Jury Instructions (2004), Iowa Code §668A.1.
9. Snyder v. Phelps, 562 U.S. 443 (2011).
10. Schauer 1981, 227.
11. Schauer (1981, 225–235) conceives of an abuse of  legal rights from the 

perspective of ordinary language in the English- speaking world, and hence exam-
ines how we use this colloquial expression in everyday speech.

12. Rosen 2006, 30 (discussing Karl Llewellyn’s collaborative inquiries with 
anthropologist E. Adamson Hoebel).

13. Uniform Commercial Code, §2-302 (1952); Williston and Lord 2010, 
§18:7, 48.

14. Judge Skelly Wright quotes this wording, from William Corbin (Contracts, 
vol. 1, §128, 1963), in the leading case of Williams v. Walke- Thomas Furniture 
Co., 350 F2d 445, 450 (D.C. Cir. 1965).

15. Berberich 2007, 7. Though the observation is widely attributed to Wilde, it 
does not appear in his published writings. On the etiquette governing such “instru-
mental rudeness,” see, generally, Beebe 1995.

16. Satow 2009.
17. Sharp 2009, 206.
18. Within the United States, most state constitutions purport to require that 

one exercise one’s speech rights “responsibly.” New York’s constitution, for in-
stance, provides: “ Every citizen may speak freely . . .  on all subjects, being respon-
sible for the abuse of such rights” (Friesen 2006, chap. 5, 109). That final clause is 
judicially unenforceable, however, if taken to encompass anything beyond the law 
itself, i.e., beyond existing prohibitions on defamation, incitement to vio lence, 
fraudulent misrepre sen ta tion, and obscenity.

19. See U.S. Internal Revenue Ser vice 2017; Bankman 2004, 925.
20. Dawwas 1993, 3–4.
21. Schauer 1991, 31–34, 47–52.
22. See, generally, Laycock 2010, 122–124.
23. I refer  here only to the  legal rules now prevalent in  these places,  because the 

law of Continental Eu rope has varied greatly over its long history in accepting or 
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38. Several such works offer compelling accounts, dense in thick description, of 
how  those who live in ethnic urban enclaves experience intensely and eloquently 
articulate a range of moral sentiments wholly familiar to  those of higher socioeco-
nomic status, approximating “mainstream” sentiments in many re spects. See, e.g., 
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revolution.

One recent ethnography (Chen 2015, 23–28) finds “meritocratic morality”— 
more often associated with  those of higher socioeconomic status— common among 
laid- off industrial workers: they blame themselves for their plight. The concept of 
meritocratic morality  here refers to the assumption that one’s self- worth should rest 
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Magic Mirror” a book with the “purpose . . .  to elucidate the interaction of law and 
society as revealed over time”). Neither author takes this term seriously enough, how-
ever, to employ it with much analytic care. Both invoke it simply to suggest that law 
draws its normative raw materials from the moral and other views prevalent within 
the social order it is to govern. Scarcely anyone would dispute that proposition, stated 
in terms so lacking in conceptual crispness or possibility of disconfirmation.

55. Tamanaha (2001, 1–2) cites several influential  legal thinkers who endorse 
the idea, variously understood, that law mirrors society.

56. Greenawalt 1992, 165 (emphasis in original).
57. Goodhart 1953, 151.
58. Winston 2018, 18.
59. Holmes 1881, 36.
60. Sunstein 2007, 159.
61. Ibid., 155.
62. Porter 2007, 100; see also Robinson 2008, 149–150 (on “empirical desert”).
63. Po liti cal scientists conclude that public opinion is among the weakest in-

fluences on U.S. legislation (see, e.g., Grossman 2014, 56–57, 73, 81, 89–90, 98; 
Gilens 2012, 1, 6, 97, 100–113, 122, 185–186). This influence is also unevenly 
distributed across the landscape of  legal and po liti cal issues (Burstein 2014, 
161–170).

64. Tamanaha 2001, 3.
65. MacGaffey (1994, 123) observes that though anthropologists are  today em-

barrassed by this nineteenth- century term, they have found no replacement clearly 
more satisfactory.



384

N OT E S  TO  pAG E S  1 4 8 – 1 5 0

66. Po liti cal scientists (e.g., Thelen 2010, 45)  today examine the sources of such 
equilibrium states through methods of “comparative statics,” drawn from economics.

67. Weisberg 2003, 525. Robinson (2009, 36) suggests that even when law-
makers attend closely to indices of public opinion concerning criminal activity, they 
misread the evidence. They infer from the prominence of mass media attention to 
violent crime that the public is more acutely concerned about this prob lem than 
survey data suggest.

68. Stearns and Zywicki 2009, 45–60.
69. Farber and Frickey 1991, at 146.
70.  These empirical correspondences are, however, consistent with alternative 

explanations as well.
71. Early ventures in opinion polling found that some three- quarters of Ameri-

cans opposed Prohibition (Lerner 2007, 2).
72. From 1920 through 1933, the Eigh teenth Amendment to the U.S. Constitu-

tion banned all sale of alcohol.
73. McGirr 2016, 72–73.
74. Gusfield 1963, 174; but see Beisel 1997, 215–217.
75. Andrews and Seguin 2015, 475. As Gusfield (1963, 7) put it,  those fa-

voring Prohibition “sensed the rising power of  these strange, alien  peoples and 
used temperance legislation as one means of impressing upon the immigrant the 
central power and dominance of native American Protestant Morality.”

76. Weber (1958, 186–187) employs the term “status groups” in reference to 
groups whose members are united by a distinctive “style of life,” in his words.

77. UN Department of Economic and Social Affairs 2014, 3, 17–27.
78. Grzymala- Busse 2015, 2, 338.
79. World Values Survey 2014; Squires 2010.
80. Pew Research Center 2014.
81. Cooperman et al. 2014, 74; Boorstein and Craighill 2014.
82. Díez 2015, 241–242.
83. Grzymala- Busse 2015, 339.
84. New York Times / CBS News Poll 1998; Hunter 1994, 92–93 (summa-

rizing survey results).
85. Grzymala- Busse 2015, 3 (finding that “stark differences in the extent of 

religious influence persist across countries that are other wise similar in patterns of 
religious belonging, belief, and attendance”). As Engeli, Green- Pedersen, and Larsen 
(2012, 198) observe, “even though one would expect secularization to produce 
permissive policies on morality issues, significant conditions of politicization must 
be met for this to happen.”

86. Luker 1984, 7–8, 159–161.
87. Luker was uniformly respectful of her in for mants, nowhere overtly sug-

gesting that this submerged form of socioeconomic self- awareness amounted to 
“false consciousness.” Her purpose was simply to help explain the emotional inten-
sity of abortion politics, “the inability to have anything resembling a dialogue 
about [the philosophical issues], . . .  to deal with them in reasoned tones” (1984, 3, 
1). In more recent years, careful studies of “moral reform” movements (for Britain, 
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see for instance Roberts 2004, 3–10, 291–295) are keen to distance themselves 
from strongly class- driven accounts, while nonetheless finding that “the middling 
ranks” of society did generally provide the bulk of public support.

88. Luker 1984, 7–8.
89. Todd Zywicki, professor of law, George Mason University, personal corre-

spondence, Aug.  28, 2013. Some adherents of public choice seek to save their 
theory, rescue its capacity to explain even certain moral reform movements, by 
observing that  these movements often involve counterintuitive alliances between 
‘Baptists’ and ‘Bootleggers’— that is, moralizers and materialistic rent- seekers (Smith 
and Yandle 2014, 1–30). This has been true, in par tic u lar, of all known efforts to 
prohibit or other wise regulate alcohol and marijuana. ‘Baptists’ find the pertinent 
conduct morally objectionable, while bootleggers relish the higher prices they can 
charge when once- lawful commerce goes underground and production, now crim-
inal, becomes a riskier investment. No such counterintuitive alliances suggest them-
selves, however, for abortion politics.

90. Rent- seeking refers to or ga nized efforts to increase one’s share of existing 
wealth by means other than creating new wealth, as through state regulation serving 
only to block market entry by potential competitors.

91. Ordinary language throughout the Western world has been quite consistent 
about which issues count as “moral”:  those involving marriage,  human reproduc-
tion, and the end of life (Engeli 2012, 23). As mentioned, this folk categorization is 
nonetheless ultimately inadequate to social scientific purposes, in that nearly any 
issue is capable, in the proper circumstances and in the right hands, of arousing 
indignation at perceived injustice.

92. Pew surveys tracked attitudes  toward gay marriage since 1996, and public 
support was very limited  until at least 2008 (Pew Research Center 2010b). As 
late as 2010,  those opposed still outnumbered  those endorsing  legal change by 48 
to 42  percent (see also Keleher and Smith 2012, 1323–1324).

6. Divergences of Law and Morals

1. Katz 2011, 197. Katz offers his own account, drawn from social choice 
theory, for law’s lenience  toward certain serious violations of prevailing morals. 
He focuses entirely on criminal law, though, where much depends on  whether, in 
assessing the defendant’s blameworthiness, we choose to prioritize his intentions 
or instead the effects of his acts: good intentions sometimes produce harmful 
consequences, whereas wicked intentions sometimes do not. When  there is  great 
disparity in gravity between intent and effect, our conflicting moral intuitions are 
often equally strong and so fail to provide consistent guidance. Most pertinent in 
such situations is simply that whenever common morality is itself deeply conflicted, 
 there is no way to clearly, confidently gauge its mea sure of correspondence with 
the law. Yet as Gert (1999, 58) suggests,  there are very many situations where the 
relevant ele ments of common morality are not so acutely at odds. Professors are 
simply drawn preternaturally to such peculiar “puzzles,” as Katz calls them.
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2. Carpenter and Moss (2013) reflect the current state of scholarly thinking 
concerning the capture of regulatory agencies in par tic u lar.

3. Expressions of indignation in such  matters prominently entered common 
parlance in the years following the 2008 financial crisis. “Federal rescue”  here re-
fers to the Troubled Asset Relief Program (TARP), created by subdivision (A) of 
the Emergency Economic Stabilization Act of 2008, Pub. Law No. 110-343, §118, 
122 Stat. 3765 (codified as amended in 12 U.S.C. §5228 [2015]).

4. Paletta and Patterson 2010; Graham 2010, 10.
5. According to the California Fair Po liti cal Practices Commission (2010, 42), 

“The California Correction Peace Officers Association spent $1,825,000 to oppose 
Proposition 5 on the 2008 ballot. That mea sure sought to limit court authority to 
incarcerate offenders who commit certain drug crimes.”

6. McCarthy 2016b.
7. Gilens (2012, 1, 6) finds that if law and policy better reflected the preferences 

of all Americans, irrespective of differentials in income and education, we would 
have “a more progressive tax system, stricter corporate regulation, and a higher 
minimum wage; foreign policy would reflect a more protectionist trade regime with 
less foreign aid”— but “policies on ‘religious’ or ‘moral’ issues such as abortion and 
gay rights would be more conservative.”

8. Burstein 2014, 161–170.
9. As Wallach (2015) shows, “capture” is more a polemical term and tool of 

po liti cal rhe toric than a genuinely social scientific hypothesis amenable to schol-
arly research or helpful in thoughtful policymaking. To apply the usual definition of 
capture requires that one first adopt some determinate view of what policies are 
truly in “the public interest.” Capture then entails industry- influenced departures 
from  these policies. However, what the public interest truly requires in a given 
policy context is usually a question open to good- faith disagreement, arising from 
differing premises, all enjoying some basis in real ity. One might respond to this 
objection by confining the definition of capture to situations revealing an  actual 
quid pro quo exchange (i.e., outright bribery). But the concept then covers a far 
narrower range of circumstances than  those to which this theory’s advocates lay 
claim.

10. Gilens 2012, 97, 100–113, 122, 185–186.
11. Achen and Bartels 2016, 41–45.
12. Ibid., 311–325.
13. Rozin, Haidt, and McCauley (2000, 643–644) and Miller (1997, 179–205) 

suggest how, in certain contexts, disgust is an emotion evincing a distinctively 
moral resonance.

14. Achen and Bartels 2016, 233–234. Psychologists have demonstrated the 
transmission of “disgust sensitivity” between parents and  children (Rozin, Haidt, 
and McCauley 2000, 647).  There can be  little doubt that disgust for one’s po liti cal 
opponents, no less than principled adherence to one’s own high ideals, can influ-
ence electoral be hav ior.

15. On one influential view (Lukes 1974, 16–20), control over the po liti cal 
agenda involves not only active decision- making by relevant elites but also less 
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con spic u ous sources of systemic bias, “socially structured and culturally patterned, . . .  
neither consciously chosen nor the intended result of anyone’s par tic u lar individual 
choices” (21–22). Yet the operation of  these elusive forces remains largely conjectural, 
as do the determinants of their relative potency on distinct issues, in par tic u lar places 
and periods.

16. Some experimental research (e.g., ESRC 1999, 52) explores the points at 
which increasing technical complexity leads citizens to disqualify themselves as 
incompetent to judge a given policy question.

17. Jacob (1988, 12–15) reports his conclusions to this effect from studies of 
policy formation across several issue- areas, including the reform of laws regulating 
divorce and child abuse.

18. Two leading  legal prac ti tion ers in international finance openly acknowl-
edged this fact, taking evident pride in it, during the author’s research interviews 
(for another book) in London and Hong Kong.

19. Pinker 2008. Pinker defines this moralizing “mind- set” as one that “makes 
us deem actions immoral” (“killing is wrong”), rather than merely disagreeable (“I 
hate brussels sprouts”), unfashionable (“bell- bottoms are out”), or imprudent 
(“ don’t scratch mosquito bites”).”

20. See especially the work of Jeffrey Alexander,  e.g., Alexander, Giesen, and 
Mast 2006. Also pertinent  here, though very dif fer ent in methods, is the substan-
tial research in American po liti cal science on congressional “agenda- setting” (see, 
e.g., Grossman 2014, 73–76, 92–93, 99, 101).

21. Alexander 1992, 291–292.
22. Alexander 2011, xi, 3, 66.
23. Hart 2012 [1961], 120–132. Schauer (1991, 31–34) describes this peren-

nial source of under- inclusiveness in  legal rules vis- à- vis the policies they are 
designed to serve.

24. Schauer 1991, 31–34, 47–52.
25. Much work by analytic  legal phi los o phers has employed this single, decep-

tively  simple admonition as con ve nient fodder for exploring what its alternative un-
derstanding might teach about the nature of law and its interpretation. Hart (2012 
[1961], 127) initiated the discussion.

26. Kagan 1997, 176–178. The greater trust that Western Eu ro pean citizens 
historically have placed in their lawmakers helps explain why  legal rules on the 
Continent have regularly diverged decisively from prevailing moral sensibilities 
over long periods on such issues, in par tic u lar, as the defensibility of abortion and 
capital punishment.

27. The founding statement is the Report of the International Commission on 
Intervention and State Sovereignty (2001).

28. UN Charter, Art. 2(4); Art. 51.
29. G.A. Res. 60 / 1, ¶¶138–140 (Oct. 24, 2005).
30. Barack Obama, remarks by the president in Address to the Nation on Libya 

(2011).
31. Gentry 1991, 353–354.
32. Balko 2013, 62–64, 76–80.
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33. Pew Research Center 2015.
34. See Del. Code Ann. Tit. 8, §141(h) (1953). Boards of directors thereby ac-

quire  great discretion in determining compensation. The Code provides that cor-
porate bylaws may set limitations as deemed necessary.

35. Walker 2012, 233; MSCI, Inc. 2017.
36. Gilson and Gordon 2013, 876.
37. Das and Glazer (2016) report, “Candidates on both sides are playing to 

widely held public ire over the banks’ role in the financial crisis and their subse-
quent taxpayer- funded bailouts.”

38. On the influence of lobbying by Wall Street interests against proposed re-
form of financial regulation, see Connaughton 2012, 68, 89–93, 102, 110, 173. 
Wallison (2015, 4–6, 342–343) offers a contrary view, and blames the 2008 crisis 
chiefly on Demo cratic housing policies that promoted home owner ship among  those 
lacking basic creditworthiness.

39. Dodd- Frank Wall Street Reform and Consumer Protection Act, Pub. Law 
No. 111-203, 124 Stat. 1376 (2010). On some major limitations of this legislation, 
notably including its failure to address the central prob lem of inter- investor 
“contagion,” see Ricks 2016, 250, 253, 256.

40. This explains the approach to sex work  adopted by several Western Eu ro-
pean countries, such as Belgium and The Netherlands: legalize transactions be-
tween sex worker and consumer (though not  those of intermediaries), and license 
all sex workers, requiring their periodic testing for STDs (Bilefsky 2005). Moni-
toring the sex market for  legal compliance also facilitates prosecution of the se-
rious crimes frequently accompanying sex work, notably trafficking in persons.

41. Consistent with prevailing economic theory, Basu (1999, 80, 86) argues that 
if policies penalizing countries for using child  labor “are implemented properly, they 
are likely to drive  children from the carpet industry or garment industry or soccer 
ball industry to other sectors, some of which are more dismal, such as prostitution.”

42. Sunstein 2012, 48.
43. Aquinas 1964 [1274], quest. 95, a.1, and 96, a.2, at pp. 107, 127.
44. The counterargument, beginning with Aristotle, has been that one learns 

to be moral only by behaving morally, even if initially  under some external con-
straint to do so. One acquires virtue, on this view, only through slow habituation to 
concrete practices of morally acceptable conduct.

45. Stevick 2014, 175–209.
46. On the po liti cal dynamics and increasing frequency of state apologies for 

mass atrocity, see Celermajer 2009. When compared to mass atrocities themselves, 
a  later refusal to apologize for them may hardly seem a grave wrong. Yet by any 
other standard, it certainly is. The families of immediate victims certainly regard it 
as such, as do large portions of the international community. This has certainly 
been so, for instance, regarding the notable equivocation of Japa nese leaders for 
many years over their country’s responsibility for war crimes.

47. See, e.g., Baena- Ricardo v. Panama, 2001 Inter- Am. Ct. H.R. (ser. C) No. 72, 
88 (Feb. 2, 2001); Cantoral- Benavides v. Peru, 2001 Inter- Am. Ct. H.R. (ser. C) 
No. 88, 81 (Dec. 3, 2001).



389

N OT E S  TO  pAG E S  1 6 5 – 1 7 0

48. Drawing on several traditions of thought, Celermajer (2013) constructs a 
plausible and sophisticated rationale to account for how rituals of official apology 
for mass atrocities may sometimes have transformative effects on how citizens 
view their national past and pres ent.

49. On the virtues demanded by liberal citizenship, see Galston 1991, 213–237.
50. Nonetheless, official efforts at inculcating this capacity to recognize and 

exercise one’s moral autonomy may at times be required. Such mea sures would 
however exceed  those authorized by Rawls’s “po liti cal liberalism.”

51. Robbins and Rumsey 2008, 408–412.
52. Compare Fletcher 1978, 115–118, 141–157.
53. Wardle 1991, 93, 104.
54. Green house (2016) sketches the long history of judicial ambivalence over 

scrutinizing legislative motive even in  these weighty  matters, whenever defendants 
offered plausible pretexts for their conduct. She nonetheless notes that certain Su-
preme Court Justices have recently devised interpretive methods for discerning un-
lawful motive where earlier Courts believed that task impossible.

55. See, generally, Verstein (2017), who writes: “The law often avoids consider-
ation of motives, and this impulse is even stronger when motives are mixed. We 
doubt the power of juries to find  mental ‘facts,’ and we distrust our own motives— 
paternalism, censorship, thought policing— for demanding that they try” (48).

56. On this proposition  legal theorists widely agree, with only modest quibbling 
at the margins. For one influential formulation, see Fuller 1964, 43–45, 62–64, 
105. Justice Scalia (1997, 3, 6–7) offered an especially strong variant of the claim.

57. Kant 2001 [1797], 230–238. On one account, a moral right, understood as 
“natu ral” or “ human” in character, may be “perfectible”— i.e., amenable to speci-
fying how it binds par tic u lar  people in par tic u lar ways— yet nonetheless resist  legal 
codification. This is true where “ human rights should be consolidated with other 
evaluative concerns that may also deserve ethical attention” (Sen 2012, 94), no-
tably  those of public well- being, utilitarian welfare.

58. Evans 2008.
59. Sabel and Simon (2015, 1) offer a compelling illustration. They contend 

that “new governance” strategies of court- supervised police reform “are better un-
derstood in terms of an implicit duty of responsible administration than as an ex-
pression of any par tic u lar substantive right.”

60. Sen (2001, 2004, 2006).
61. He thus insists: “Any system of rights that ignores all claims other than  those 

associated with perfect obligations (in analogy with  legal obligations)  will miss 
something of potential significance in the field of social norms. This is a serious 
loss, and the corresponding conceptual impoverishment has had the effect of 
taking the notion of  human rights to be conceptually muddled and problematic in 
a way it need not be” (Sen 2001, 9).

62. Scheppele 2011, 18–19.
63. Sen 2004, 346; Sen 2006, 2924.
64. Sen 2001, 17. Sen evidently anticipates that law and social norms or mores 

 will follow dif fer ent paths. In fact, he says nothing at all about what law’s proper 



390

N OT E S  TO  pAG E S  1 7 0 – 1 7 2

role might be in realizing the moral commitments  today often described in terms of 
 human rights.

65. Waldron 1981.
66. Waldron does not explic itly contend the law should protect all such moral 

rights to do wrong. Yet he clearly believes that the par tic u lar rights he discusses in 
this connection, such as campaign donations to a racist politician, warrant  legal 
recognition and protection.

67. Waldron 2011, 1113.
68. Ingram (1984, 93, 103) describes En glish charivaris “involving some form 

of po liti cal protest . . .  design[ed] to draw attention to the malfeasance of . . .  gov-
ernors” and seen by such authorities as “an excuse for disorder on the part of base 
and troublesome members of the community, ill- qualified to mock the follies of 
their neighbors.”  These features of Carnival have sometimes induced dictators, 
fearful of informal public gatherings, to prohibit its cele bration, even in such de-
voutly Catholic countries as Spain of the 1940s (Richards 1998, 260).

69. Douglass 2008 [1849], 100.
70. Bakhtin (1968, 184–195, 213–223, 387–399) influentially suggested  these 

subversive features of Catholic Carnival. Ea gleton (1981, 148–149), a Marxist 
literary critic, acknowledges that Carnival may have been both transgressive of 
dominant mores and yet a source of fleeting release or po liti cal distraction from 
enduring oppression.

71. Beyond Carnival itself, scholars (e.g., Coser 1964, 41–48) have ascribed 
this pacifying effect to a wide variety of leisure and recreational practices. Paquette 
(1991, 684) argues, regarding petty theft and shirking of hard work on slave plan-
tations, that “properly- managed re sis tance of the day- to- day variety can further 
system maintenance and may well be essential to its survival.”

72. Thomas 1964, 53.
73. Roach 1993, 60–71.
74. Ibid., 69.
75. In  today’s Rio de Janeiro, Carnival does not take place at the margins of 

po liti cal authority, still less in re sis tance to it, for the festival has long been a major 
source of foreign hard currency. Carnival  today involves considerable official plan-
ning and  legal coordination at the highest levels of regional government. One 
scholar thus laments that the Brazilian state, in its management of all festivities, 
“has defanged any hint of popu lar unrest and channeled all energy into harm-
less paths of conformity” (Ruiz 2012, 248).

76. Roach (1993) shows how the history of Mardi Gras’s  legal regulation dis-
closes a “pro cess whereby once transgressive activities become dignified, sanc-
tioned, and even legally protected” (45). Over time, “the law created . . .  a space for 
play, a liminal zone in which dances, masquerades, and pro cessions could act out 
that which was other wise unspeakable” (56). This zone made pos si ble both casual, 
playful interracial interactions and the public assembly of blacks in large numbers, 
long prohibited. In vari ous forms, “transgression and immunity . . .  [ were] “eventu-
ally written into Louisiana law itself” (66). For one illustration, see Louisiana 
Revised Statutes Annotated, 1950, 9:2796.
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77. Gross 2000, 110.
78. This preservative effect could arise only insofar as its miserable victims re-

main blind to it, or see it as merely a by- product of conduct differently motivated. 
The aim of “system legitimation”—in sixties- era sociologese— collapses once rec-
ognized as such, for what it is.

79. But then, surely they would have been too clever to do so, some may say. 
They  will add that economic elites must have known better than to advertise so 
incautiously their cunning schemes, for the rest of us to  later readily unearth. But 
this is to ascribe a strong mix of fear and foresight to such elites that appears, for 
most places and periods, historically anachronistic.

80. See Davis 1975, 119. Ruiz (2012, 249) describes archival sources from late 
medieval and early modern France and Spain that suggest “a  great unwillingness 
on the part of  those who ruled to permit spontaneous outbursts of popu lar 
cele bration for fear that they might turn into a riot or challenge to established 
rule.”

81. Ingram 1984, 106–110; Ruiz 2012, 250, 260.
82. DaMatta 1991, 116–125.
83.  There  were several early intimations of this view, as in a passing obser-

vation by Giambattista Vico (1948 [1744], 425) that “the monarchs mean to 
strengthen their own position by debasing their subjects with all the vices of 
dis soluteness.”

84. Kuran (1995, 175) notes one such confusion, in the course of criticizing 
the influential work of James Scott on “weapons of the weak.” Kuran observes, 
“One can despise an oppressor and still, precisely  because of the social conditions 
created by the oppressor, fail to develop a worldview that is essentially one’s own. 
To show that the oppressed do not accept  every ele ment of the oppressor’s world-
view is not to prove that they remain mentally uninfluenced.”

James Scott’s work (1985, 29) is nonetheless salutary in urging that we appre-
ciate the subtle, quiet beauty of  these unobtrusive demurrals in their own terms. If 
he also insists upon their “po liti cal” character— Kuran’s objection— this is not to 
characterize them as premonitions of anything  else, intimations of something 
grander (i.e., more inspiring to radical intellectuals). Scott’s corrective  here is also 
a sober reminder,  were any needed, that most expressions of re sis tance to grinding 
oppression, unlike the cele bration of Carnival among the poor, do not enjoy the 
law’s generous indulgence, still less its benign connivance.

85. Several obvious questions at the heart of the theory go unasked: Just how 
much immorality is necessary to secure mass quiescence? Even if that question had 
a discoverable answer, how could ruling elites possibly know it? And could they 
possibly know how much indulgence of popu lar immorality threatens to become 
too much, seriously risking more overtly contentious forms of revolt?

86. In passing, one might legitimately won der how anyone ever first stumbled 
upon the curious idea to analogize the workings of a social order to  those of a steam- 
cooker, rather than, say—to stick with culinary metaphors— a precariously elevated 
soufflé (ever on verge of collapse, a more benign trope) or, more menacingly, a meat 
grinder.
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87. Wilson (2007, 144–145) issues the assertions quoted throughout this para-
graph, but offers only thin empirical evidence in their support.

88. “An Act for the Punishment and more effectual Prevention of the Crime of 
Adultery,” Parliament of  Great Britain, May 26, 1800.

7. Convergences of Laws and Morals

1. Mitchell and Tetlock 2006.
2. New  England Coal and Coke Co. v. N. Barge Corp., 60 F.2d 737, 740 (2d Cir. 

1932) (“[I]n most cases reasonable prudence is in fact common prudence; but . . .  
a  whole calling may have unduly lagged in the adoption of new and available 
 devices. It never may set its own tests, however persuasive be its usages”).

3. See, e.g., Jenkins v. Georgia, 418 U.S. 153 (1974). Miller v. California, 413 
U.S. 15, 24 (1973), defines obscenity partly in terms of “con temporary community 
standards.”

4. Atiyah 1979, 260, 408.
5. Leff 1967.
6. For example, Singer v. Tatum, 251 Miss. 661 (1965).
7. “Mutual  mistake” refers to a misunderstanding by both parties of a material 

fact on which their contract depends. The  mistake renders the contract voidable by 
 either side.

8. “Impossibility” is an excuse for nonper for mance of a contract arising when 
 either side finds it effectively impossible to meet its obligations.

9. “Default rules” occupy the unstated background of  every contract and serve 
to complete such agreements when the parties have failed to specify a material 
condition.

10. So reports Professor Steven Burton, an expert in contract law. Personal 
communication.

11. Uniform Commercial Code, §1-201(3). Other Code provisions seek to ac-
complish much the same, but none are employed in litigation as often as draf ters 
contemplated (Bern stein 2015, 63).

12. Whitman 1988, 174.
13. Several works by Lisa Bern stein (e.g., 1999, 777–780) reach this 

conclusion.
14. Precisely on the basis of this apparent “judicial incompetence,” Posner (2000b, 

7, 14, 18, 20) argues for a formalist approach to contractual interpretation.
15. See, e.g., Pabalk Ticaret Limited Sirketi v. Norsolor  S.A., ICC Award, 

Oct. 26, 1979, No. 3131, Y.B. Commercial Arb., vol. 9, 109 (1984).
16. Kadens 2012, 1205–1206.
17. Wilkinson- Ryan and Baron (2009, 405) found that  human “subjects believe 

that intentionally breaking a contractual promise is a punishable moral harm in 
itself.”

18. Talley (1999, 118) observes that the heyday of unconscionability in contract 
law coincided with President Lyndon Johnson’s “war on poverty” and “with the 
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arrival of a number of Left- Democratic- appointed and elected judges, many of 
whom  were favorably disposed to distributionally- minded doctrines”; see, gener-
ally, Fleming 2014, 1387.

19. Brown 2000.
20. Collins 2014; Hesselink 2011.
21. This is not to suggest that  there exists any near- unanimity of views over what 

kinds of agreements fall into this category, becoming thereby unenforceable.
22. See, e.g., Robinson 2000, 1839.
23. Ibid. This is puzzling, he observes,  because the draf ters avowedly viewed the 

public’s retributive moral sentiments as a poor guide to penal policy, which they 
believed should properly stress deterrence, rehabilitation, and (where unavoidable) 
incapacitation.

24. Robinson and Darley 1995, 28–33.
25. Green and Kugler 2012a, 58.
26. Green and Kugler 2012b, 484.
27. Hoffman 2014, 243 (discussing Paul H. Robinson’s empirical findings).
28. Robinson and Darley 1995, 155.
29. Ibid., 124.
30. Ibid., 42–50.
31. Robinson 2000, 1849–1850; Finkel and Duff 1991, 12, 128. Judge 

Hoffman (2014, 252) illustrates the rule as follows: “Imagine that John and 
Judy decide to rob a bank. They both go in, but only John is armed. If John gets 
killed in a shoot- out with the guards,  under the most robust form of . . .  the 
felony- murder rule, Judy can be charged and convicted of first- degree murder. 
The law blames her as if she had planned and then intentionally caused John’s 
death.”

32. Finkel and Parrott 2006, 234.
33. Ibid., 209.
34. Green and Kugler 2012a, 58.
35. Hoffman 2014, 257 (discussing several studies by Paul H. Robinson).
36. Green and Kugler 2010, 533–535.
37. The U.S. Model Penal Code, §6.01 (1962), lists the “degrees of felonies.” 

See also §2.02.
38. Cyber crimes offer a notable example. See, e.g., Economic Espionage Act of 

1996, 18 U.S.C. §§1831–1837.
39. See generally, U.S. Department of Education 2011.
40. Unnever, Benson, and Cullen 2008, 163.
41. 18 U.S.C.A. §§2339A, 2339B (2015).
42. Holder v. Humanitarian Law Proj ect, 130 S.Ct. 2705, 2716–2717 (2010) 

(holding that 18 U.S.C., §2339B, does not require that the defendant specifically 
intend to further terrorist activities; it was enough that he was aware that the 
group to which he offered material assistance employed terrorist methods).

43. The statute’s current iteration version is 18 U.S.C. §2339A (2015), “Pro-
viding Material Support for Terrorism.”

44. Kugler and Darley 2012, 220; McCarthy 2016b.
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45. This term refers to efforts at winning electoral office by promising “tough 
on crime” policies and, in this fashion, appealing to retributive sentiments regularly 
strong, by some indicators, among the general public (Roberts et al. 2003, 4–9). 
Reviewing considerable data, Kugler (2014, 2) observes that though “most of the 
public believes that judges are insufficiently punitive  toward criminal defendants 
as a general  matter . . .  this effect is substantially diminished if . . .  the public is 
given the details of specific cases . . .  and policy- level information.”

46. Model Penal Code, §§223.4, 212.5.
47. Some insight might be gained by comparing the few crimes that, at point of 

judicial application, authorize such direct recourse to common morality with 
 those— most crimes— that do not, in hopes of explaining why par tic u lar offenses 
fall on this or that side of the line.

48. Svensson and Larsson (2009) conclude from a large empirical survey that 
 there exist “no social norms that hinder illegal file sharing.”

49. It is open to much contention  whether one may accurately describe any 
of  these three offenses— particularly prostitution, in its most common forms—
as truly victimless. Yet it is also true that the harms wrought by large- scale 
copyright infringement, though “only economic,” escape the visibility of most 
 people.

50. Perritt 2012, 96; Keating 2015.
51. Hay 2011 [1975], 17, 37–38.
52. The Statute of Anne (1710) was  England’s first law of copyright.
53. Thayer 1898, 508–538. It is true that the general population did not receive 

any public education during the period when common- law rules of evidence  were 
 adopted. Even  today, with the increasing complexity of scientific and statistical evi-
dence presented at trial,  there is good reason to doubt the ability of most  people, 
including many judges, to fully fathom it (Rachlinski 2000, 85, 100–101).

54. Schauer 2006, 165–166, 176–177.
55. And, for negligence and contract, incorporated only partly, at that.
56. U.S. Constitution, Art. 3, §1.
57. Altman 2011, 17, 74.
58. Gilens and Page 2014, 6, 9, 564.
59. Nourse and Schacter (2002, 587–588) describe the central role of lobbyists 

in drafting much legislation.
60. Kahneman and Tversky 1982, 192–194.
61. Rawls 1971, 126–230. Circumstances of justice are the “conditions  under 

which  human cooperation is both pos si ble and necessary.” Social cooperation is 
necessary where individuals lack strong interest in the affairs or welfare of  others 
and have competing interests causing them to make conflicting claims to moder-
ately scarce resources. Cooperation is nonetheless pos si ble  because the  people coex-
isting within a single territory are of comparable strength and intelligence, so that 
no person can dominate all the  others; their essential needs and interests are also 
roughly similar.

62. Engeli 2012, 23.
63. Luker 1984, 7.
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64. This is a common- law rule providing that “a nonvested interest in property 
is not valid  unless it must vest, if at all, within twenty- one years  after one or more 
lives in being at the creation of the interest and any relevant period of gestation” 
(Iowa Code Ann., §558.68).

65. Though social scientists offer a variety of pos si ble explanations (see Weaver 
2011 for a meta- analysis), it may be the tedium of much everyday experience for 
many  people that creates the consistent appeal of all “limit experience”— especially 
the liminal moments between life and death— including that entailing risk of  great 
vio lence.

66. Rae- Hunter 2012, 38–39.
67. Sherman and Percy (2010, 150) conclude from their data that most  people 

attribute moral agency and responsibility to corporations for misconduct, in ways 
 little dif fer ent from how  people ascribe  these traits to ordinary, natu ral persons.

68. Transfer pricing refers to the methods employed for valuing transactions 
between business entities  under common owner ship. Multinational corporations 
sometimes attempt to reduce their taxes by distorting the prices charged in cross- 
border deals between enterprises  under their control. Taxation authorities then 
seek to adjust intragroup transfer prices so that  these better approximate what 
would have been charged in an arm’s- length purchase (Hines and Summers 2009).

69. Kahneman 2011, 19–30, 415–418. “System 1” refers to our most intuitive 
reactions.  These are spontaneous, effortless, emotional, and opaque to our imme-
diate understanding. System 1 endorses deontological stances on moral questions, 
though the arguments it prompts consist of post facto rationalizations, psycholo-
gists contend (Haidt 2001, 814). Indignation is the essential moral sentiment in 
System 1 (Kahneman and Sunstein 2007, 1). “System 2” refers to reactions more 
reflective, controlled, effortful, self- aware, sensitive to trade- offs. Consequentialist 
reasoning prevails, involving a complex weighing of costs and benefits ensuing from 
alternative responses to perceived wrongs.

70. Robinson 2009, 35 (reporting empirical results in experimental philosophy).
71. Shklar 1990, 94.

8. Questions of Method and Meaning

1. A state may at times not merely indulge or turn its back on rampant illegality 
but actively encourage it. Totalitarian regimes, caring  little for  legal niceties, often 
do not trou ble to codify even their deepest normative commitments into positive 
law (Osiel 1995, 545).

2. For example, Ala. Code §13A-12-1 (2014); Conn. Gen. Stat. §53-302a (2014).
3. The causal mechanisms by which “crowding out” occurs are psychological in 

nature, and now relatively clear (Brennan and Pettit 2004, 262). When we intro-
duce material incentives or impose punishment to increase desired conduct, we 
imply that  others’ conduct requires external control, that they  will not do the right 
 thing on their own accord. This belittles them and diminishes their self- esteem. 
Policies of this sort also reduce their ability, when honoring prevailing mores, to 
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publicly display their virtuous motives for so  doing, which at times  matters signifi-
cantly to them.

4. See, e.g., Glendon 1987, 142. Schwarcz (2002) offers a balanced assessment 
of the strengths and weaknesses of private ordering, in vari ous forms, for fostering 
efficiency and other public objectives.

5. See generally, for instance, Kennedy 1982, 1351–1352.
6. Slobogin 1996, 321.
7. Ibid., 324.
8. Slobogin  here articulates what he takes to be the widespread stance of his 

professional colleagues, leaving some doubt about  whether  these views are his own 
as well.

9. As Robinson and Darley (2012, 740) put it, “a system perceived as unjust 
provokes re sis tance and subversion; inspires vigilantism; and loses the power to 
stigmatize conduct, to gain compliance in borderline cases, and to shape power ful 
societal and internalized norms.” For  these reasons, Green and Kugler (2012a, 
58) conclude that “the moral intuitions of the lay public are an increasingly impor-
tant component of criminal law theory.”

10. Compare Roberts 2014, 231–234, 240, 245, with Robinson 2014, 54, 57, 59.
11. A recent work by leaders in this field is Epstein, Landes, and Posner (2013, 

101– 199).
12. Fear of stigma is not the only reason many hesitate to declare bankruptcy, 

of course. Also impor tant is often their awareness that they  will lose access to all 
financial credit for a few years.

13. Marx 1972 [1844].
14. Rights to religious freedom and against discrimination on grounds of reli-

gious affiliation  were, in fact, Marx’s point of entry into larger questions about the 
value and import of  legal rights as such. He argued that the more we acquire  legal 
rights and the individual freedoms they embody, the greater the suppression of our 
genuine freedom. That freedom must rest upon our nature as singularly social be-
ings, not as pre- social monads rationally entering into a contract with other such 
isolated units. Thus, when we assert our claims of  legal right against one another, 
we fundamentally misunderstand ourselves and our essential relation to fellow 
members of our species.

15. Marx 1972 [1844], 42.
16. Kennedy (1979, 37) once thus proclaimed the need “to try to develop, at the 

level of conscious communication with other  people, the extent to which they are 
letting their goals be perverted by the hegemonic false consciousness generated by 
law.”

17. A deci ded minority of Americans, one- third at most, believe their country “is 
headed in the right direction,” according to Rasmussen Reports 2017.

18. Bellah et al. 1985, xiv, xv, xxiii, 8, 20–21, 24, 81–84, 111, 133, 160, 195, 
237, 306, 334; see also Wolfe 2001, 79,118–119, 195, 200.

19. Porpora et al. (2013, 4, 197, 205) summarize several empirical studies by 
Wuthnow, Lamont, and  others, employing methods somewhat more reliable than 
 those of Bellah et al. 1985.
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20. Wuthnow 1991, 36–38, 98–99.
21. Hochschild 2013, 100 (conducting keyword searches on ProQuest His-

torical Newspapers). However, a keyword search of books in En glish employing 
Ngram Viewer (my analy sis) for such terms as “moral duty” and “moral responsi-
bility” discloses no clear temporal trend over the last hundred years.

22. Kesebir and Kesebir 2012. However,  these authors also find increasing use 
of certain communal terms, including “team,” “teamwork,” and “community.” 
Twenge, Campbell, and Gentile (2012, 4) find increasing use of individualizing 
vocabulary for the period 1960–2008; to similar effect, see also Nafstad et al. 2009 
(employing Norwegian data).

23. Thus, Harvard Law professor Joseph Singer (2000, 16), a founding 
member of the “Critical  Legal Studies Movement,” writes that our prevailing way 
of thinking about property, in par tic u lar, as a “bundle of sticks, . . .  obscured [that] 
 owners have obligations as well as rights. We know this to be true,” he immedi-
ately adds, “but our language for talking about property denies it. It is a knowl-
edge that we suppress by the way we frame discussions about property” (emphasis 
in original). See also Moyn (2016): “ Human rights wither without a language of 
duties.”

24. Wenar 2015; see also O’Neill 1996, 127–153.
25. To speak of muteness is imprecise  here, almost a misnomer, in that  today 

one finds no shortage of recourse to moral vocabulary in politics  either American 
or Eu ro pean. What is lacking is agreed- upon ways of using such language in ser vice 
of any shared ends. With regard to “moral duty,” in par tic u lar, it is now surely “a 
concept [widely employed] outside the framework of thought that made it . . .  
 really intelligible” (Anscombe 1958, 6). That was initially the framework of divine 
law, though more secular worldviews, including  those of liberal moral theory, often 
find ways to reinterpret and incorporate the expression (or words resembling it) 
within their own lexicon.

An Ngram Viewer search reveals that the phrase “moral duty” steeply declined 
in usage (by two- thirds) between 1800 and 1900, and since the latter date has re-
mained stable, being employed only quite infrequently. It is notable that the decline 
occurred so much earlier than many would suppose. One recognized limitation of 
Ngram Viewer of some importance  here, however, is that the vast increase in scien-
tific publication and associated terminology over the last  century inevitably yields 
a relative decline in nonscientific wording, notably including terms routinely used 
to engage in normative analy sis and to render moral judgment. Still, scientific pub-
lication burgeoned only in the twentieth  century, whereas the major drop in refer-
ences to moral duty took place during the nineteenth.

26. In much of Victorian literary fiction— notably the novels of Henry James, 
Jane Austen, and the plays of Oscar Wilde— the characters routinely reflect aloud 
(or through interior monologue) about  whether, in their relations with one another, 
they are adequately honoring self- acknowledged duties. Unlike Austen and James, 
Wilde— along with Gilbert and  Sullivan— are of course parodying this be hav ior. 
They satirize the hy poc risy and inflated amour propre often accompanying it, even 
as they backhandedly register its salience in the self- understanding of a certain, 
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long- vanished social milieu. In the United States, at least, the discourse of good 
character and its assumed importance to one’s approval by  others is  today no 
longer nearly so salient in the lives of even “old money” (Marcus 1992, 179–187). 
It was not only elite authors of Victorian fiction whose writings veritably dripped 
with talk of moral duty. During the U.S. Civil War, the private letters of soldiers, 
written home to loved ones, rang with “concepts of duty, honor, manhood, and com-
munity,” shows historian James McPherson (1997, 17).

27. Haskell 2005, 246.  Others voice similar views. Schneider (1994, 583), for 
instance, believes that “it is difficult to talk one way and act another. Thus, it is le-
gitimate to won der how long  people may be expected to act well without the spur 
and sustenance moral language provides.” Glendon (1991, 77) offered an early ar-
gument that the agitated “rights consciousness” so prevalent in con temporary 
Amer i ca, she believes, tends to attenuate an appreciation of one’s responsibilities, 
 legal and moral. She thus lamented “the missing language of responsibility” and 
“the colonizing effect . . .  of  legal rights dialect . . .  on popu lar discourses.” On the 
basis of considerable interview evidence, Bellah et al. (1985, xiv, xv, xxiii, 8, 20–21, 
24, 81–84, 111, 133, 160, 195, 237, 306, 334) argued that many Americans lack 
even an elementary vocabulary to express their genuine intimations of responsibility 
to  others, beyond a narrow circle of  family and immediate friends.  Later so cio log-
i cal work (Vaisey 2009, 1675), employing methods more reliable, has found that 
though American teen agers generally behave in ways consistent with “their choice 
from a list of moral- cultural scripts,” they nonetheless “cannot articulate clear princi-
ples of moral judgment.” Bellah et al. (1985) found that when defining their notion 
of a “good life,” adults do  little better, speaking comfortably only of their desires 
for greater material comfort and personal self- expression, the latter often couched 
in ephemeral New Age mantras of the day.

28. Through a careful textual analy sis of several  human rights treaties, one 
leading NGO thus found it pos si ble to address “communitarian” critiques by 
showing how “international  human rights standards deal adequately with 
 human responsibilities” (Int’l International Council on  Human Rights Policy, 
1999, 54). Hence, “ there is no need for new global agreements focusing on indi-
vidual responsibilities.” The timing of this report clearly suggests an effort to 
answer contemporaneous charges that international  human rights law reflects 
only the philosophic individualism of a liberal West and depreciates the more 
communal values of Asian and African socie ties.

29. Kohrman 2005, 922.
30. See, e.g., Cal. Penal Code §12071(b)(1)(D)(3)(A) (West 2010) (demanding 

a ten- day waiting period from time of application to purchase of a firearm).
31. See, e.g., 720 Ill. Comp. Stat. 5/24-1(a)(8) (2010) (prohibiting possession 

of any firearm, stun gun, Taser, or other deadly weapon in any place licensed to sell 
intoxicating beverages).

32. The  legal requirement to deliberate before acting upon an initial, provi-
sional preference often embodies a policy of  gently discouraging without prohib-
iting the relevant act, “nudging” it to the margins. This has been the logic of recent 
legislative initiatives over abortion. Such include a 2011 South Dakota enactment 
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requiring that anyone seeking the procedure first visit a pregnancy help center and 
undergo a short counseling session, with a view to ensuring that her decision to 
abort is “voluntary and informed.” Legislators believed that the law cannot prop-
erly regard such a decision as truly “informed”  unless the patient is genuinely 
aware of alternative responses to her circumstance, notably the possibility of 
 offering her prospective child for adoption. Several states have recently enacted 
precisely this “informational” requirement. See, e.g., 2011 N.C. Sess. Laws 405, §90-
21.82(2)(d), available at http:// www . ncga . state . nc . us / Sessions / 2011 / Bills / House 
/ PDF / H854v6 . pdf.

33. Sunstein 2014, 20, 96, 118, 140.
34. Cal. Rev. and Tax Code §30101 (West 1994); Cal. Rev. and Tax Code 

§30123 (West 1989); Cal. Rev. and Tax Code §30131.2 (West 1999) (gradually 
increasing the tax rate per pack of cigarettes over time from 37 to 87 cents).

35. Bogart 2011, 23–27, 56, 322–324.
36. The basis of such trust varies by circumstance. The act of placing one’s trust 

may be avowedly irrational or carefully calculated; it may rest on blind faith and 
supine credulity or, instead, on the prudent estimation of acceptable risk. The latter 
is what social scientists have had in mind when speaking of “placing trust in trust” 
(Gambetta 2000, 213–238). In this sense, we employ trust selectively, in greater or 
lesser mea sure, as a rational method for managing unavoidable complexity in the 
face of limited information about  those on whom we may rely. So understood, “gen-
eralized trust” (Luhmann, 1979, 24–31) is integral to con temporary life,  because 
without it many of modernity’s distinctive features would be inconceivable.

37. Durkheim 1960 [1893], 3. He writes that “moral facts are phenomena like 
any  others,” and that it is therefore necessary to study “moral life according to the 
methods of the positive sciences.” Ibid.

38. “Long- term consequences do not have explanatory power,” Elster (1985, 
30) influentially argued, “ unless an intentional actor is pres ent who deliberately 
sacrifices short- term benefits” to that end. Functionalist explanation, he observed, 
fails to demonstrate any causal connection— through goal- directed action or some 
unconscious, institutional pro cess of ‘natu ral se lection’— between the purported 
function of an institution and how it came into being.

39. This does not always stop them from trying. In 2009 a British  Labor gov-
ernment provisionally proposed an official “reminder” to all UK subjects of the 
“mutual responsibilities” attendant upon their  legal rights. Eleftheriadis (2009, 6) 
offered a compelling critique of that proposal, which was soon abandoned.

40. An anthropologist thus writes— evocatively, if imprecisely— ‘the “ordinary” 
implies an ethics that is relatively tacit, grounded in agreement rather than rule, in 
practice rather than knowledge or belief, happening without calling undue atten-
tion to itself’ (Lambek 2010, 1–2). In fact, a premise of  today’s moral anthro-
pology is that “all  human activities are grounded in moral assumptions— often so 
much taken for granted that they are not perceived as such any more . . .” (Fassin 
2012, 5). In its very inarticulateness, however, the moral domain threatens to re-
cede beyond possibility of serious scholarly inquiry, more so than such authors 
appear to acknowledge.

http://www.ncga.state.nc.us/Sessions/2011/Bills/House/PDF/H854v6.pdf
http://www.ncga.state.nc.us/Sessions/2011/Bills/House/PDF/H854v6.pdf
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41. Rawls 1971, 48–51, 120, 432, 434, 579.
42. Leiter 2009, 711.
43. “Phi los o phers no more created new ethical systems in order to study ethics 

than grammarians in ven ted new languages in order to study philology,” observes 
Morgan (2007, 298–299). “Socrates . . .  begin[s] from current Athenian views of a 
topic like goodness or justice, proceeding to show its difficulties and potential.”

44. Tyson (2017) reports 2014 polling data finding that nearly 60  percent of 
the U.S. adult population found the use of torture sometimes acceptable in coun-
terterror efforts.

45. Dugan 2015.
46. Newport 2016.
47. Opinion data have long indicated (see, recently, Osberg and Bechert 2016) 

that Americans are more tolerant of income in equality than are the citizens of other 
OECD countries, and that most Americans view the notion of “desert” as highly 
pertinent in establishing a just income distribution (Miller 1992, 564–565).  Under 
the influence of Rawls especially (see Sher 1987, 22–36), moral phi los o phers largely 
hold the concept of desert in low regard as a basis of distributive justice, whereas 
most Americans find that notion highly pertinent to the issue (Gilens 1999, 4–8).

48. Haidt and Graham 2007, 98.
49. Ibid. This finding also suggests that po liti cal advocates  will more likely suc-

ceed in winning initial antagonists to their views on contentious policy issues by 
recasting  these views in terms congruent with opponents’ under lying ethical com-
mitments. In other words, progressives should find clever ways to appeal to tradi-
tion, authority, sanctity (Feinberg and Willer 2015, 1665).

50. Anderson 1993, 218.
51. Schwitzgebel and Cushman 2014, 359–362.
52.  These are the formulations of Rawls, Habermas, and Scanlon, respectively.
53. Williams 1985, 104.
54. Winston 2008, 35. This stance entails, he adds, an effort to “ground public 

morality in social life, rather than in exercises of a self- reliant intellect. Practical 
deliberation occurs within an ongoing normative order, implicating existing cur-
rents of thought and sensibility, including authoritative precepts and techniques” 
(ibid., 26).

55. Ibid., 36.
56.  These texts range from The Communist Manifesto and Quotations from 

Chairman Mao to Mein Kampf and—to the pleasant surprise of many— Rawls’s A 
Theory of Justice, during the period 1990–2005, at least.

57. Griffiths 1994.
58.  These moral practices, conveyed with consistency over long periods— 

though not truly from “time immemorial”— emerge in such accounts as unpreten-
tiously earthy, appealingly artisanal. And yet even such unadorned efforts to de-
scribe them turn implicitly to intellectual sources impeccably sophisticated, to a 
par tic u lar approach to moral theory  running from Aristotle through Oakeshott. 
Still, we must not confuse the empirical expression of common morality in observ-
able  human interaction with academic efforts at its descriptive elucidation.



401

N OT E S  TO  pAG E S  2 0 8 – 2 0 9

59. This stance should not be confused with the meta- ethical theories variously 
described as “emotivism,” “intuitionism,” and “sentimentalism” (Stevenson 1944, 
20–36). Such views hold that  there exists no rational basis for evaluative state-
ments, that  these do no more than express visceral feelings of personal approval 
and disapproval. This book takes no position on meta- ethics. For pres ent purposes 
it is enough to observe, as a bare empirical fact, that indignation at perceived 
wrongdoing often manifests itself in ways observable to  others and is to that extent 
susceptible to social inquiry.  Whether or not  there exists,  behind the expression of 
that sentiment, anything more ontologically substantial than sentiment itself is not 
a so cio log i cal concern and hence lies beyond this book’s compass.

60. It is pos si ble and acceptable to treat resentment as a form of indignation, 
though the two are sometimes distinguished. Ordinary language often confines the 
word indignation to the sentiments arising within us when we believe  others have 
been wronged, and speaks of resentment when we consider ourselves to be injus-
tice’s victims.

61. Some of  these sentiments do regularly enter into the application of  legal 
rules, but without  legal warrant. This involves what sociologists call the law “in 
action” rather than “on the books,” which is to say that  these situations usually 
entail sub rosa departures from positive law. Thus, for instance, some  will say that, 
in determining the proper punishment, “mercy” is a sentiment entirely appropriate 
for judges and jurors to display  toward convicted criminal defendants, perhaps 
even the most remorseless. Yet the Sentencing Guidelines that U.S. federal judges 
employ grant no authorization (see §5K2.0(a)(2)(A)) to act upon this sentiment, in 
contrast with remorse on a defendant’s part (§3E1.1). Still, one recent empirical 
study reveals that courts rely upon mercy nonetheless (Bennett, Levinson, and 
Hioki 2017, 971–972).

62. Thus, for instance, the sentiment of public gratitude clearly found  legal ex-
pression in creating the official awards by which military personnel receive public 
recognition for courageous ser vice to their country in war. Yet the moral sentiment 
inspiring enactment of such a system must be distinguished from the more specific 
criteria employed for distributing individual commendations  under its terms. Thus, 
in determining  whether to grant a Medal of Honor to a par tic u lar soldier, the rel-
evant civil servants are not authorized to ask themselves: How much gratitude do 
we feel  here? They ask instead, in the official wording: Has this person performed an 
act of “personal bravery or self- sacrifice above and beyond the call of duty . . .  in 
 actual combat” (Torreon 2015).

63. Admittedly, certain policy issues are more readily amenable to such arousal 
than  others, and only a small number  will in fact be widely apprehended in  these 
terms at any given time.

64. Saito 2015.
65. According to the website of the U.S. Environmental Protection Agency, “en-

vironmental justice is the fair treatment and meaningful involvement of all  people 
regardless of race, color, national origin, or income, with re spect to the develop-
ment, implementation, and enforcement of environmental laws, regulations, and 
policies.” See generally Schlosberg 2007.
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66. Admittedly, to satisfactorily reconstruct the assumptions of social actors 
from a far- distant time requires both a substantial documentary rec ord and rela-
tive candor within it concerning what they believed themselves to be  doing. The 
more controversial a legislative mea sure is likely to be, the more it  will at once 
bring its presuppositions to consciousness and yet ensure that they are kept close 
to the chest. Still, a competent historian, enjoying intimate acquaintance with avail-
able evidence of the period, can often acquire “a feeling for the climate of a time,” 
allowing her “a knowledge of what one can or cannot expect of  people of that pe-
riod” (Veyne 1984, 151). That is the most one may reasonably expect from a 
sparse archival rec ord, when pertinent participants are no longer living.

67. This is a fair characterization, for instance, of the hopeful if ingenuous view 
that “if  people are given more responsibility, they  will behave more responsibly.” 
That assertion appears in David Cameron’s Conservative Manifesto (2010), written 
in connection with his advocacy for repeal of Britain’s  Human Rights Act, legisla-
tion which he hoped to replace with a “Bill of Rights and Responsibilities.”

68. Zelizer 1979, 73–79, 97–100; 2011, 21–33, 442; Peck 2003, 149.
69. Clark 1999, 9, 22, 34–35.
70. In con temporary China, the Confucian aversion to candid talk about a loved 

one’s pos si ble death, even about financial ramifications for dependents, rendered 
long taboo any discussion of life insurance (Chan 2012, 5–8, 37–41, 133–141).

71. See, generally, Quinn 2008.
72. Healy 2004, 308–327.
73. My discussion  here draws on Weisberg 1986.
74. This is not to deny the repeated, concerted efforts at  legal and po liti cal 

compromise between North and South, with a view to discouraging secession, no-
tably the Missouri Compromise and the Compromise of 1850.

75. Taylor 2006, 216–217. In  these three quoted paragraphs, Taylor does not 
cite pertinent passages from Montesquieu, though I  shall take the liberty to do so 
within his text.

76. Montesquieu 1949 [1748], bk. 21, §§22, 23.
77. Ibid., §24.
78. Ibid.
79. Ibid., §26.
80. Supiot (2007, 77) and especially D’Iribarne (1994, 2009) are rare social 

thinkers still finding significant inspiration in Montesquieu.
81. Though one could scarcely describe The Spirit of the Laws as a modest 

work, Montesquieu wisely did not, as Hirschl (2009, 205) observes, assay such 
ambitious macro- social schemas as  those of many prominent nineteenth-  and 
twentieth- century theorists (e.g., Maine, Savigny, Hegel, Marx, Durkheim, Parsons); 
unlike  these authors, Montesquieu’s argument about the relation between law and 
mores is neither evolutionary nor functionalist.

82. Montesquieu 1949 [1748], bk. 9, §§5, 6, 14, 25.
83. Ibid., §27, does offer passing thoughts on the impact of law upon prevailing 

mores, but this analy sis is brief, perfunctory, and largely unconvincing—an assess-
ment on which the secondary lit er a ture concurs.
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84. Spector 2009.
85. Montesquieu 1949 [1748], bk. 19, chap. 23.
86. Ibid., §3.
87. Cultural anthropologists  were once highly attentive to this pro cess, de-

scribing it initially in terms of the “double institutionalization” of custom (Bo-
hannan 1965).

88. See, e.g., M. Posner 2013.

9. Why This Book Is Not What you Had in Mind

1. Hesselink (2011, 621, 632, 642–644, 646–648) observes that the doctrine’s 
“field of application” has become “unlimited,” having grown “explosively,” well 
beyond the reach of contract law (at 641, 628, 634–635).

2. Dworkin 1977, 105.
3. Dworkin 1986, 413.
4. Greenawalt 1989, 3.
5. This is the long- standing and ever- evolving debate between  legal “positivists” 

and their diverse opponents, long described as “natu ral  lawyers.” The meaning of 
each term is itself subject to debate and has shifted over time.

6. This is the sense in which Hart (2012 [1961], vi) undertakes “a descriptive 
sociology,” as he calls it.

7. See, generally, L. Alexander 2003.
8. Mill 1989 [1851], xv.
9. A satisfactory definition of paternalism, in the philosophical sense, is “the 

interference of a state or an individual with another person, against their  will, and 
defended or motivated by a claim that the person interfered with  will be better off 
or protected from harm” (Dworkin 2014).

10.  These concerns inspired the U.S. Supreme Court’s conclusion in Lawrence 
v. Texas that “moral disapproval, without any other asserted state interest, has never 
been a rational basis for legislation.” 539 U.S. 558, 582 (2003).

11. For an introduction, see Beauchamp 2005.
12. The most influential scholarly writings are anthologized in Posner 2007. One 

definition of “norm” employed in this lit er a ture is “a rule governing an individual’s 
be hav ior that third parties other than state agents diffusely enforce by means of 
social sanction” (Ellickson 2001, 3).

13. See, e.g., Lessig 1995, 1044; McAdams 1997, 376–381; Shavell 2002, 241.
14. Scott (2000, 1628) observes the obvious danger of vacuity  here.
15. Southwood and Eriksson (2011) endorse this view, evident in how they 

distinguish “norms” from “conventions.” They believe that, in our ordinary usage 
of  these terms, “conventions”: (1) exist only insofar as they are followed, (2) arise 
in de pen dently of the desires of  those they govern, and (3) are not deeply evalua-
tive (in terms of justice), so their violation often inspires no genuine indignation. 
By contrast, “norms”: (1) can exist irrespective of  whether  people generally 
follow them, (2) can arise through our conscious desire to create them, and (3) 
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are more deeply evaluative, hence often prompt acute emotional arousal at 
their transgression.

 These distinctions have analytic appeal, but it is by no means clear empirically 
 whether ordinary language employs  either term consistently and uniquely in  these 
ways. The typology is nonetheless helpful in clarifying that economists who pur-
port to be studying norms are in fact far more interested in conventions. If  there is 
anything specifically of interest about norms (to which I  shall  here assimilate mores), 
economics is hence very unlikely to help us identify it. McAdams and Rasmusen 
(2007, 1576), two leading economists of law, equivocate somewhat in this regard, 
distinguishing norms distinguished from conventions on the basis of how norms 
entail “behavioral regularities supported at least in part by normative attitudes,” 
by which they mean that  people consider that “it is wrong to do other wise” (em-
phasis supplied).

16. It is nevertheless crucial to the pres ent approach that what counts as mala in 
se differs considerably by place and period: what is only contingently wrongful 
over  here,  will sometimes be deemed inherently so over  there.

17. The few exceptions include Mears and Kahan 1996; Sunstein 1996, 905; 
and Bogart 2013, 21–26, 173–176, 213–214.

18. McAdams 1997, 355.
19. Posner 2000a, 5.
20.  These observations are sweeping in scope, and hence seek to pres ent 

themselves as intellectually bracing. Yet if they are taken in a weak sense, they are 
banal, for they amount to saying, “If you wish to get on in the world, you must 
care what  others think of you.” And if taken in a strong sense, they are prepos-
terous, in suggesting that we are wholly ungoverned by any internal sense of right 
and wrong, and hence disposed to re spect  others’ rights only when we fear our vio-
lations of  these  will be detected and punished.

If we truly wished to explain relevant features of  human be hav ior through a 
universal desire for esteem, we would ask a host of questions very dif fer ent from and 
more specific than posed by the  legal economists of norms: When does our desire for 
esteem outweigh our myriad other goals (when they conflict), such as personal integ-
rity? And when does esteem within a par tic u lar group (say, ethnoreligious) assume 
priority for us over esteem within another (e.g., our profession)? Such conflicts are 
the woof and warp of personal, social, and po liti cal life.

21. At least one prominent exponent of the economic analy sis of law (Scott 
2000, 1647) concurs in this view. See also Bogart 2011, 125–127.

22. Etzioni 2000, 165.
23. Feldman (2006) observes the heavy reliance of Japa nese tuna traders on a 

specialized court system, formalized yet expeditious, in resolving disputes over 
product quality within this discrete vocational community. Due to its small size 
and insularity, this is the type of milieu predisposed  toward more informal proce-
dures of dispute resolution, according to conventional social science.

24. Feldman 2006; Bern stein 1992; West 1997; Ellickson 1991; Greif 2006.
25. See, e.g., Lessig 1995, 1029.
26. Posner 2000a, 3.
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27. Ruff (2001, 173) describes the growing moral criticism by eighteenth- 
century elites of this practice, and its consequent prohibition.

28. Despite periodic attempts to outlaw it through international  human rights 
law, dwarf- tossing continues even in several Western, high- GDP countries, including 
 England, New Zealand, Canada, and France.

29. On recent U.S. efforts to define and discourage “prob lem gambling,” see 
Bogart 2011, 243–288.

30. Post 2003, 494–495 (quoting Austin Sarat and Thomas Kearns).
31. Ibid., 495n44.
32. Ellickson (1991, 281) and Bogart (2011, 111) are rare in making somewhat 

stronger claims to this effect.
33. Nelson, Nielsen, and Lancaster (2010) conclude, from a large data set of 

case filings: “Employment discrimination litigation is not so much an engine for 
social change . . .  as it is a mechanism for channeling and deflecting individual 
claims of workplace injustice” (196). The authors add that “the mere existence of 
this [individualized litigation] apparatus may displace other pos si ble strategies of 
reform” (180).

34. Scholars in socio- legal studies regularly register their ambivalence  toward 
 those asserting “atomistic” rights when broader goals of social transformation re-
quire more collective forms of mobilization. Thus, Scheingold (2004, 5) influentially 
describes as “myth” the prevailing American view that “the realization of  these 
rights,” of individuals to equal protection and due pro cess, “is tantamount to mean-
ingful change.” To view the law in this unduly optimistic way is, in the avowed 
view of many within the “law and society movement,” to treat it as a “fetish.”

35. Felstiner, Abel, and Sarat 1980, 644.
36. The terms “rights consciousness” and “ legal consciousness” describe the 

disposition to understand one’s relations with  others in terms of  legal rights and 
duties (Ewick and Silbey, 1992).

37. Felstiner, Abel, and Sarat 1980, 641. A long- standing line of socio- legal 
research therefore highlights “the capacity of  people to tolerate substantial distress 
and injustice” without seeking  legal recourse (ibid., 633).

38. Ibid., 631.
39. Antidiscrimination claims, in par tic u lar, are prominent among  those 

whose discouragement would initially seem indefensible. Socio- legal scholars ap-
pear especially exercised over how many such claims are winnowed out at early 
stages. Nielsen and Nelson (2005, 22–23) thus lament that only 5  percent of  people 
with employment grievances file a lawsuit. This acute scholarly concern appears to 
assume that a  great number of  these foregone lawsuits are meritorious. Though data 
are mixed, credible studies suggest other wise (e.g., Clermont and Schwab 2009, 
128–129). Lex Machina, a data analytics com pany, recently found (Randazzo 2017) 
that when Title VII sex discrimination disputes go to trial, defendants prevail over 
95  percent of the time. This could simply mean that meritorious cases, which may 
be many,  settle before judgment more often than in other areas of litigation.  There 
is no reason to imagine why that might be so, however, still less any empirical evi-
dence in support of this hypothesis.
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40. The assumption that any significant instance of injustice is necessarily, in-
herently “systemic” discloses itself, upon any close reading, as a ubiquitous under-
current in socio- legal scholarship. This assumption is frequently defended by reference 
to the alluring aphorism that our “private trou bles” with the world spring inexo-
rably from deeper “public issues,” as the radical sociologist C. Wright Mills (1959, 
3–8) famously put it. The possibility that one’s personal prob lems— with one’s 
employer or spouse, for instance— may sometimes in fact not be significantly attrib-
utable to deeper institutional conflicts or social practices is simply, summarily, ruled 
out by this ex cathedra stance. For many scholars, it is in any event less an empirical 
hypothesis— subject to scientific assessment and potential disconfirmation— than 
a badge of vocational self- definition, resting on bald assertion as an axiomatic princi ple 
of social ontology: this is simply how our world is.

41.  After reaching this conclusion from an extensive survey of the field, I con-
sulted a  couple of its most prominent scholars, who confirmed my view  here.

42. Fassin 2008, 334.
43. With this influential turn of phrase, Paul Ricoeur alludes to our pervasive 

tendency,  under the influence of three modern master thinkers, to distrust  others’ 
professed motives, ascribing their true intentions instead to material self- interest 
(Marx), resentiment (Nietz sche), or unconscious libidinal desire (Freud).

44. Fassin (2008, 333) observes that among cultural anthropologists “morals 
are not considered as a legitimate object of study and are looked upon with 
suspicion.” Though he himself has pioneered their recent study, Fassin “insist[s] 
on the heuristic value of the intellectual discomfort aroused by morals among 
anthropologists.”

45. The result is often, in par tic u lar, “to treat moral ideas as ‘resources that 
can be put to strategic use’ . . .  rather than as  things  people actually care about” 
(Hitlin and Vaisey 2013, 63, quoting Ann Swidler).

46. This is a major theme in Garth and Dezalay 1996, vii– viii, 1, 18.
47. Bourdieu (e.g., 1984, 339, 367, 389, 425) consistently seeks to show how 

moral and even aesthetic disagreements within society amount to dissimulated 
forms of class conflict, deflected from its proper revolutionary path.

48. Boltanski and Thévenot 2006.
49. Smart 2007, 58–59.
50. Benhabib 1992, 126. “To withdraw from moral judgment is tantamount to 

ceasing to interact, to talk and act in the  human community . . .  moral judgment is 
what we ‘always already’ exercise in virtue of being immersed in a network of 
 human relations . . .  [as] a  family member, a parent, a spouse, a  sister or  brother.”

51. Sayer 2011, 143–144.
52. Especially promising in this regard are the recent contributions assembled 

in Stafford 2013, on the subject of “ordinary ethics in China.” Stafford writes, 
“Our intention in this volume has been to resist putting too much stress on the col-
lective and historical side of  things— thereby leaving . . .  more space for the indi-
vidual, reflective, agentive dimensions of ethical practice . . .  for explicit ethical 
deliberation” (23).

53. Sayer 2011, 2.
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54. See, e.g., Das et al. 2001; Fassin 2013, 253–259.
55. See, e.g., the short account by Faubion (2011, 168–202) of the life of a 

friend, a philanthropist from Portugal’s hereditary aristocracy.
56. See, e.g., Das 2007, 13–14, 19, 27–28, 34, 47, 53–54, examining the emo-

tional memories, de cades  later, of poor Indian  women raped during the 1947 
partition.

57. Raz (2009) offers the leading account of what it means for law to have in-
herent authority,  i.e., irrespective of its par tic u lar content.

10. The Changing Stance of  Lawyers  toward Common Morality

1. See, generally, R. Gordon 1984, 51–57; 2010, 453.
2. Model Rules of Professional Resp., Rule 2.1 (2010) provides that, “In ren-

dering advice, a  lawyer may refer not only to the law but to other considerations 
such as moral, economic, social and po liti cal  factors that may be relevant to the 
client’s situation.”

3. Robert W. Gordon resists  those who characterize his work as championing a 
long- lost era of ethically enriched lawyering. His most recent formulation (e.g., 
2009, 50) describes the lawyer- statesman ideal, quite modestly, as “a myth with 
some basis in real ity.” From the limited historical rec ord, it is difficult to gauge the 
extent to which con temporary invocations of this era romanticize it, with a polem-
ical view to condemning more con temporary practices.

4. Gordon 1984. Early so cio log i cal inquiry into large New York law firms 
(Smigel 1969, 343) had suggested that, as recently as the mid-1960s, partners  there 
enjoyed greater autonomy from clients than in smaller law firms, representing indi-
viduals rather than large companies. More recent findings (Nelson 1988, 271–272; 
Kirkland 2005, 718; Nelson and Nielsen 2000, 487; Heinz and Laumann 1982, 
365–373; Heinz et al. 2005, 114–120, 278–280) reverse  these conclusions, discov-
ering that corporate  lawyers enjoy very  little in de pen dence from their clients’ 
expectations and demands.

5. Luban (1988, 719) aptly describes Tocqueville’s view that American “ lawyers, 
like aristocrats, have a calling higher than bourgeois commercialism . . .  and, like 
aristocrats, assume responsibility for the common good through public life.”

6. Tocqueville 1969 [1840], 263–270.
7. By “cultural authority” I refer to “the probability that par tic u lar definitions of 

real ity and judgments of meaning or value  will prevail as valid and true” (Starr 
1982, 13).

8. When survey researchers asked respondents to rate the ethics of ten occupa-
tional groups,  lawyers  were at the bottom. About one- in- five Americans (18  percent) 
say  lawyers contribute a lot to society, while 43  percent say they make some con-
tribution; fully a third (34  percent) say  lawyers contribute not very much or nothing 
at all (Pew Research Center 2013b).

9. American  lawyers  today view the ethical standards prevalent among their 
professional brethren as something well short of aristocratic. One survey found 
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that two- thirds of California  lawyers think fellow attorneys “compromise their 
professionalism as a result of economic pressure.” Another survey discovered that a 
 great majority of  Virginia attorneys believe that the increasing lack of profession-
alism among their number is widespread, not merely a  matter of “a few bad ap-
ples” (Mary land Judicial Task Force 2003, cited in Ariely 2009, 210).

10. Wendel (2010, 20–43) offers a recent, sophisticated defense of this view.
11. Raz 1999, 40–48.
12. Nelson 1998, 780.
13. Gallagher (2011, 331), in an empirical study of intellectual property  lawyers, 

finds that “patent clients exert a  great deal of influence over how discovery is done.”
14. Kirkland 2012, 152–175.
15. Suchman 1998, 849.
16. Gordon, personal correspondence, 2016.
17. Langevoort 2011, 4, 26, 27.
18. Radzik 1999, 255.
19. For recent evidence on how much more CEOs of U.S. companies earn than 

do their Western Eu ro pean counter parts, controlling for relevant variables, see Fer-
nandes et al. 2012.

20. Fischl and Paul (1999, 59–64, 77–87, 137–143, 233–239, 280–282) show 
how and why this is the objective of most U.S. law professors, especially when 
writing final examinations. Our goal is to elicit dexterity in discovering and ex-
ploring ambiguities in the relevant law and facts, suggesting doubt about the ideal 
or probable resolution of the questions posed. The winning answer to any of them— 
however irksome to  every real- life client— begins not with “The law provides (re-
quires, prohibits, allows) that . . . ,” but instead with “What  will actually happen 
depends on (A, B, C . . .  X, Y, Z).”

21. Cohen 1935, 840.
22. Werhane (1999, 71–75) reconstructs the deliberations of Ford’s manage-

ment in deciding to market the Pinto without correcting the relevant defect.
23. Grimshaw v. Ford Motor Co. (1981) 119 Cal. App. 3d 757, 174 Cal. Rptr. 

348.
24.  Unless, of course, they majored in economics as undergraduates.
25. Utilitarianism refers to the view that law should seek chiefly to advance the 

public’s overall well- being, often understood in terms of the happiness of individuals.
26. As to criminal law, at least, Thomsen (2014, 119–145) and Keijser (2014, 

101–118) adopt versions of this stance.
27. “I always say, as you know, that if my fellow citizens want to go to Hell, I 

 will help them. It’s my job” (Holmes and Laski 1953 [1920], 249).
28. Pozner and Dodd 2004, chap. 1, p. 17; chap. 2, pp. 1–30.
29. Truth— the relevant variety— may emerge nevertheless, to be sure, through 

the equally vigorous use of this method by both sides to a dispute. And the U.S. 
Supreme Court is  free to speculate in this regard that “cross- examination [is 
the] greatest  legal engine ever in ven ted for the discovery of truth” (California v. 
Green, 399 U.S. 149, 158).  There exists no serious evidence, however, for this 
proposition.
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30. Osiel 1990, 2054–2064.
31. Moral pluralists hold that  there exist multiple ethical princi ples (utility and 

dignity, for instance), equally defensible and fundamental, yet often at odds in their 
counsel (E. Mason 2011).

32. As Minow and Singer (2010, 908) observe, “Judges and  lawyers recognize 
the presence of conflicting values and then explain why one trumps another . . .  Jus-
tification using  these techniques preserves the conflict of values, rather than sup-
pressing it . . .” (908). Through  these methods, we acknowledge that moral “conflict 
 will not go away” (at 919.)

33. Gordon, personal correspondence (2016).
34. Hand 1952, 138.
35. Putnam (2001, 147) offers a similar observation.
36. Bird 2010, 575.
37. Siedel and Haapio 2011a; see also Masson and Shariff 2010; Bagley 

2010.
38. Bird 2010, 578–579.
39. Galanter 1998b, 806–807.
40. See, e.g., Mintz Levin, “Preventive Lawyering: Protecting Your Business 

from the Credit Prob lems of  Others in Your Business Network,” Aug. 20, 2009, 
https:// www . mintz . com / news - events / events / view / event / itemid / 349.

41. Smaller firms too now market themselves in  these terms. See, e.g., Greenberg 
Glusker, “Preventive Counseling,” http:// www . greenbergglusker . com / practi cea 
reas / EmploymentLaw / PreventiveCounseling; Grehres Law Group, P.C., “Preven-
tive  Legal Advice,” https:// gehreslaw . com / legal - services / preventive - legal - consul ta 
tion - with - business - attorney / . For other, non- Western countries, see, e.g., Hassan 
2010 (offering conflict- preventive ser vices to Pakistani companies); Sahin Law 
Firm, http:// www . sahin . law / our - working - areas / competition - law (offering this form 
of counsel to Turkish corporations).

42. Susskind and Susskind 2015, 108. Miller (2017) offers a leading casebook 
on risk management for corporate  lawyers.

43. Adam, Beck, and van Loon 2000. Richter, Berking, and Muller- Schmid 
(2006, 4) go so far as to claim that this term has “come to be the standard self- 
description of Western socie ties,” as characterized by current so cio log i cal theory.

44. Urging the value of preventive  legal planning, one management con sul tant 
thus observes, “Rivals  will not hesitate to emulate a competitive advantage, thereby 
nullifying its effectiveness” (Bird 2011, 72). Still, if only for a time, the stronger our 
defenses become, the more assertive a posture we can afford to take if and when 
conflict looms. In this more assertive mood and idiom, proponents of preventive 
lawyering expressly promise clients that such work aims not only at “avoiding 
 legal disputes and liability” but also at “strengthening positive rights” (Brown 
1998) and “empowering” clients (Schwerin et al. 2018) in relation to their pro-
spective opponents. Bird and Orozco (2014, 84) offer two compelling illustrations 
from the practice of patent law.

45. In  these terms, Jervis (1978, 169) famously described how “many of the means 
by which a state tries to increase its security [turn out to] decrease the security of 

https://www.mintz.com/news-events/events/view/event/itemid/349
http://www.greenbergglusker.com/practiceareas/EmploymentLaw/PreventiveCounseling
http://www.greenbergglusker.com/practiceareas/EmploymentLaw/PreventiveCounseling
https://gehreslaw.com/legal-services/preventive-legal-consultation-with-business-attorney/
https://gehreslaw.com/legal-services/preventive-legal-consultation-with-business-attorney/
http://www.sahin.law/our-working-areas/competition-law
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 others,” resulting in downward spiral  toward increased conflict among states 
seeking only to avoid it.

46. See especially Siedel and Haapio 2011b, 651–656.
47. Henderson (2017) finds that “compared with the average com pany, 

lawyer- run firms experienced 16% to 74% less litigation, depending on the litiga-
tion type. Employment civil rights, antitrust, and securities lawsuits  were reduced 
the most.”

11. Commercial Morality, Bourgeois virtue, and the Law

1. Christopher Hodges, an Oxford University professor of corporate law, 
provides a typical statement of this prevailing stance: “The imposition of regula-
tion is not enough. Culture is essential. Enlightened financial regulators across the 
world have accepted that external regulation cannot be relied on to affect all 
be hav ior, and that what is more impor tant is the personal and group values of 
the  human actors and the ethical culture of their orga nizational groups” (Hodges 
2015, n.p.).

2. Friedman 1970, 37 (emphasis added). Alas, Friedman says nothing about 
which customs, among what group of  people, he has in mind, nor about how such 
customs actually operate to restrain the types of self- dealing he evidently regards 
as unacceptable.

3. Among the lawful practices Judge Richard Posner (2013) considers morally 
unacceptable are “packing a corporate board of directors with patsies who do not 
operate as representatives of the shareholders . . .  but are in the pocket of the 
CEO, the confusing disclosure of credit terms, exploitation of consumers’ difficulty 
in understanding interest rates, and hiring pretty girls to hawk new drugs to physi-
cians.” To this list,  others would add forms of “creative accounting” falling short 
of “best practice” standards (McBarnet and Whelan 1999, 67–77) not fully em-
bodied in applicable law.

4. Granovetter (2005, 34), summarizing considerable empirical research to this 
effect, thus writes that within a social network, “greater density makes ideas about 
proper be hav ior more likely to be encountered repeatedly, discussed and fixed; it 
also renders deviance from resulting norms harder to hide and, thus, more likely to 
be punished.”  There is no reason to suppose, however, that the norms so generated 
 will be societally optimal, for they very often involve price- fixing, as Granovetter 
acknowledges.

5. Wallison 2015, 344–346.
6. The Dodd- Frank Wall Street Reform and Consumer Protection Act man-

dated that bank holding companies with total consolidated assets of over $50 bil-
lion and nonbank financial companies designated by the Financial Stability Over-
sight Council for supervision by the Federal Reserve submit resolution plans 
annually, for “stress testing,” to the Federal Reserve Bank and the Federal Deposit 
Insurance Corporation.

7. Ricks 2016, 94.
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8. From this standpoint, regulation should also focus on areas where common 
morality, though resilient, is thoroughly misguided, misconstruing the true stakes 
for public policy.

9. The suggestion could not fail to be ironic,  because prevailing intellectual 
opinion— not only premodern, but modern as well (including Kant through Matthew 
Arnold, at least)— has held that “the market is not only a cultural void but an active 
corrosive agent, obliterating cultivated values wherever it reaches” (Haskell and Teich-
graeber 1993, 1). The word “cultivated”  here refers to both moral and aesthetic values.

10. Smith 1976 [1759], 364.
11. Franklin 1955 [1790], 101–108.
12. See McCloskey 2006, 2–5; and Hanley 2009, 102–131; both parsing Weber.
13. Novak 1982, 117–118; McCloskey 2006, 22–27, 496–501.
14. Novak 1982, 117–118.
15. Solomon (1992) thus writes, “What we need in business ethics is a theory of 

practice, an account of business as a fully  human activity in which ethics provides 
not just an abstract set of princi ples or side- constraints or an occasional Sunday 
school reminder but the very framework of business activity” (99). Hartman (2013, 
262) argues to similar effect.

16. McCloskey 2006, 79–85, 94–95, 349–350, 496–502.
17. The law itself accords this notion some formal recognition, in fact, as when 

pricing a business enterprise for its sale or valuing the harm inflicted on it by trade 
libel.

18. Finn 2004, 19.
19. For good reason, Thompson (1988) entitles his social history of this period 

in Britain The Rise of Respectable Society. The acute concern with respectability 
was by no means confined to moralizing preachers among the  middle classes. Sim-
ilar views  were common among Chartists and socialists as well, who viewed exces-
sive consumption of alcohol, in par tic u lar, as inimical to their aims of po liti cal 
reform (Roberts 2004, 177, 182–184; Himmelfarb 1995, 43).

20. Moore 1998, 26.
21. Ibid., 25.
22. Thrift 1994, 342; Tickell 1996. Thomas (1992, 8–9) observes that though 

the social meaning of other gestures has varied greatly over time and space, the 
equation of moral and physiognomic rectitude has been a veritable constant 
throughout Western history.

23. Thomas 1992, 10.
24. Moore 1998, 53.
25. Simmel 1955, 61; see also Boltanski and Thévenot 2006 [1991], 27–28.
26. Simmel 1955, 61–63.
27. McCloskey 2006, 4.
28. Coffee 2006, 1–10, 104–106, 326–327.
29. Macey 2013, 90–101.
30. Scholars differ over  whether “short- termism” played a major role in bringing 

about the 2008 financial crisis. For a skeptical view, see Roe 2015.
31. Macey 2013, 88–99.
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32. Schwarcz (2008, 204) defines the term, more precisely, as “the risk that a 
financial firm’s failure  will impact other financial firms or markets, resulting in a 
domino- type collapse that ultimately harms the real economy.” The “real economy” 
refers to indices of production and consumption of goods and ser vices, apart from 
financial ser vices. Other prominent scholars take issue with the concept of sys-
temic risk as “inherently vague,” effectively “unmea sur able,” and pres ent chiefly 
“in the eye of the beholder” (Ricks 2016, 250).

33. But see Schwarcz (2016) (advocating “a ‘public governance duty’— not to 
engage in excessive risk- taking that could systematically harm the public,” with a 
view to “align[ing] private and public interests”).

34. Morgenson and Rosner 2011, 141.
35.  Until well past the mid- twentieth  century, bankers at the most venerable 

City of London firms generally remained at a single employer for their entire pro-
fessional lives (see, generally, Reader and Kynaston 1998).

36. Brooks 2012.
37. Baltzell 1989, 233, 391.
38. Thrift 1994, 342; Tickell 1996.
39. Granovetter 1985.
40. Durkheim 1960 [1893], 203–204.
41. Sennett 2006, 36, 48–49; Ho 2009, 219, 246, 284.
42. Ho 2009, 283–284; Thrift 2002, 201–203.
43. Gray 2011.
44. MacKenzie 2006, 15–25; Callon 1998, 2.
45. Ho 2009, 294 (emphasis added).
46. Ibid., 251.
47. Ibid., 302.
48. Anderson 2000, 196.
49. Weber 1958, 303, 308.
50. Smith 2003 [1776], bk. 5, chap. 1.
51. Goodhart 1953, 117–118.
52. Hirschman (1986, 105–141) provides a leading modern treatment of this 

hypothesis.
53. Schama (1987) so titles his study of the period, and begins it with this stern 

admonition from John Calvin’s Commentary on Genesis: “Let  those who have 
abundance remember that they are surrounded with thorns, and let them take care 
not to be pricked by them.” See, generally, Schama 1987, 79–85.

54. Abolafia (1996, 127) sanguinely reported, in a chapter entitled “Homo 
Economicus Restrained,” that financial “specialists are surprisingly satisfied with 
their culture of restraint. They seem genuinely proud that the pressures of the 
rating system have forced on them a higher standard of be hav ior [higher than the 
law requires].” Abolafia wrote not long before two major rounds of economic and 
financial crisis.

55. Bannon (2014) contended that the United States manifests a “crony” and 
“brutal form of capitalism” whose benefits fall chiefly upon “a very small set of 
 people.”
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56. Starr (2013) stresses the undoubted obstacles to legislative reform posed 
by the po liti cal influence of the financial industry. One should not minimize, how-
ever, the genuine difficulty in drafting reforms that would not do more harm than 
good. On such difficulties, see, e.g., Romano 2014, 29; Ryznar and Woody 2015, 
1691.

57. Smith 2016, xi.
58. Hirschman 1986, 139.
59. Ibid., 135–139.
60. For instance,  there is no evidence of any increasing preference among the 

upper  middle class for leisure time over enhanced compensation for long workdays. 
Moreover, the hypothesis that declines in worktime among upper socioeconomic 
strata would much weaken capitalism failed, in any event, to consider such 
power ful countervailing forces as technical innovation, entrepreneurial skill, and 
corporate savings for research and development.

61. Relying on statistical indicators of relative appetite for risk, Kim (2013, 
1–2, 29) plausibly estimates the extent to which dif fer ent types of financial institu-
tions anticipated a government bailout in the event of their insolvency. Directors of 
larger institutions anticipated bailout much more often (76   percent probability) 
than  those of smaller banks (52   percent). See also Friedman and Kraus 2011, 
45–46.

62. Ho (2009, 291), conducting participant observation for an ethnography 
of investment bankers, discovered that “many of my in for mants anticipated not 
only a crash, but an eventual bailout, on the grounds that Wall Street investment 
banks  were ‘too big to fail.’ ” Scholars and analysts of financial markets now rec-
ognize that this anticipation of rescue by a federal “lender of last resort” has 
become, and continues to pres ent, a pervasive “moral hazard” (Wallison 2015, 
21–22).

63. The analy sis in this paragraph and the next is much indebted to Rollert 
(2018, 487–497), from which all quotations are drawn  unless other wise indicated. 
Rollert teaches business ethics at the University of Chicago, Booth School of 
Business.

64. Jensen and Meckling (1994, 17)  here reject, with considerable derision, the 
influential sociology of Dimaggio and Powell (1983).

12. How We Attach Responsibilities to Rights

1. The most common method of conjoining rights and duties is through con-
tract, whereby counterparties, in anticipation of mutual benefit, each commit 
to some mix of both. Par tic u lar contracts vary so widely in how they effect 
such conjunctions, however, that it would be perilous to attempt any broad 
generalizations.

2.  These several questions, though tantalizing, must await another day.
3. Waldron 2011. Casting about for terms, uncertain how best to describe the 

peculiar phenomenon at issue, he alternately calls this “the responsibility- form” of 



414

N OT E S  TO  pAG E S  2 6 3 – 2 6 8

rights; responsibilities arising “in and around rights”; “rights conceived as responsi-
bilities”; and sometimes simply “a responsibility- right” (ibid., 9), the language I 
 here adopt.

4. Merritt 2016, 6. This does not appear to be Waldron’s view, as he accords no 
primacy to  either ele ment of a responsibility- right.

5. Other theorists (e.g., Blustein 1982, 104–114; Archard 2004, 108) persua-
sively make this argument concerning parenting, in par tic u lar.

6. The term refers to “the positive . . .  honor, prestige, and power attaching to a 
position or individual person within a system of social stratification” (Jary and 
Jary 1991, 494).

7. Caetano v. Mas sa chu setts, 136 S. Ct. 1027, 1030 (2016); D.C. v. Heller, 554 
U.S. 570, 618 (2008).

8. What is distinctive about this view of dignity is its focus on duties, rather 
than rights; on duties  toward oneself in par tic u lar, rather than to  others; and on the 
inalienability of rights necessary to honoring  these duties, including the right to a 
basic mea sure of respectful treatment from  others (Hennette- Vauchez 2008).

9. Waldron 2015, 134–136 (emphasis in original).
10. This has centrally involved efforts to obtain rights of mono poly in deliv-

ering certain ser vices (Sarfatti- Larson 1977, 31–39, 211–212).
11. On this pro cess, see Starr 1982, 13–19.
12. Slivinski (2015) convincingly shows the empirical weaknesses in arguments 

for state licensing of many occupational groups, including several that have won 
such market protection.

13. Calabresi 1970, 21, 39, 73–74; Posner and Rosenfield 1977, 117.
14. See generally Pruitt v. Allied Chemical Corp., 523 F.Supp. 975 (E.D. Virg. 

1981).
15. Evra Corp. v. Swiss Bank Corp., 673 F.2d 951, 955 (7th Cir. 1982). For 

this familiar proposition, Judge Richard Posner  here cites the leading case of 
Hadley v. Baxendale, 9 Exch. 341, 156 Eng.Rep. 145, Court of Exchequer, 1854.

16. Certain occupations, such as internal auditor or quality control inspector, 
offer rare exceptions  here, in that reporting on misconduct within the very organ-
ization employing such  people is integral to their essential role- requirements 
(Miceli and Near 1991, 147).

17. This is the case, for instance, of the least- cost avoider rationales offered for 
common- law rules on proximate cause, the negligence standard, and aspects of con-
tributory negligence.

18. Latour 2005, 9–11, 243–245; Martin 2003, 1.
19. Eyal 2013, 869–878. But see Collins and Evans (2007, 2), who defend an 

avowedly “realist” theory of expertise against efforts by “science studies” to con-
ceive of it wholly in relational terms, a  matter of competence- attribution by  others 
within a social network.

20. Williams 1972, 52.
21. Black’s Law Dictionary, 5th ed. (1979, 1357).
22. Hudson 2009, 498.
23. Visser 2008, 771.
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24. Baker 2002, 110.
25. Waldron proposes this understanding of  human dignity in several recent 

pieces, including Waldron 2011, 1120, 1131–1132.
26. This is not to suggest that such a responsibility necessarily entails a further 

duty to bring such a fetus, once conceived, to parturition; but see Waldron 2011, 
1135.

27. American Citizen Participation Study, 1990, http:// www . icpsr . umich . edu 
/ icpsrweb / ICPSR / studies / 06635); Jacquet 2014, 103.

28. Schudson 1994, 59–62. The history of voting participation within the 
United States is not pretty. For many early de cades, large majorities of eligible 
citizens vigorously exercised this right, though participation by disfavored mi-
norities was no less vigorously discouraged. In the last half- century, with infre-
quent exceptions, turnout has been weak, by con temporary international stan-
dards, among both majority and minority populations. Curiously, at no point in 
this history has  there existed any consistent official policy of urging  people to 
vote, still less by proclaiming it their moral duty as citizens. To vote was once 
clearly considered a duty, though enforced only through mores, via informal 
shaming.

29. Gerber, Green, and Larimer 2010, 411–413, 416. Data also show, however, 
that most  people think that though citizens have a duty to vote, they “have no duty 
to be informed, to pro cess po liti cal information in a rational way, or to vote for 
just outcomes” (Brennan and Jaworski 2016, 188).

30. Jackman 2001.
31. Parsons 1951, 285–315.
32. Schneider (1994, 525) observes that “when such a society is medicalized, its 

members are called to heed the leading requirement of the sick role—to devote 
themselves to healing themselves.”

33. The concept has not been central to so cio log i cal theorizing for over a half- 
century now.

34. DiMaggio 1990, 117; Eyal 2013.
35. Abbott 1988, 87–98.
36. Porter 2013, 533. Though Porter endorses the law’s movement in this di-

rection, she finds  little  actual evidence of it (ibid., 545–548).
37. Choose Your Parents Wisely 2014 (citing the Pew Research Center and 

the U.S. Bureau of  Labor Statistics).
38. Myers 2008, 455; Fass 1997, 213–222 (discussing the notorious case of 

Etan Patz, abducted in 1979, whose murderer was convicted only in 2017).
39. Stearns 2003, 4.
40. Pimentel 2012; Bern stein and Triger 2011. The enforcement of such en-

hanced standards gains real- life efficacy through the Child Abuse Prevention and 
Treatment Act of 1974, 42 U.S.C.A.510g, “provid[ing] that in  every case involving 
an abused or neglected child which results in a judicial proceeding, a guardian ad 
litem  shall be appointed to represent the child in such proceedings.”

41. The pressure upon this area of law has been increasing for over a genera-
tion. As Hacking (1995, 238) writes, “The variety of activities covered by the label 

http://www.icpsr.umich.edu/icpsrweb/ICPSR/studies/06635
http://www.icpsr.umich.edu/icpsrweb/ICPSR/studies/06635
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‘child abuse’ has radically expanded during the past three de cades . . .  New ways to 
be abusive came into being.”

42. Porter 2013, 545 (summarizing case law).
43. Heimer and Staffen 1998, 148, 151–153, 186–187, 243–244. By 2011, 

American parents  were spending on average over four more hours per week on 
child care than they spent in 1965 (Pew Research Center 2013a).

44. Heimer and Staffen 1998, 153–154, 243–244.
45. Ibid., 7–9.
46. Siebert, Peterson, and Schramm 1956, 105–146.
47. Pickard 2015, 144; Blanchard 1977, 30.
48. Commission on Freedom of the Press 1947.
49. Ibid., 146–151.
50. Ibid., 69, 82, 91. Siebert, Peterson, and Schramm (1956, 73–104) thought-

fully interpret and evaluate the report.
51. Blanchard 1977, 25–27.
52. Commission on Freedom of the Press 1947, 11 (“As new categories of 

abuse . . .  invade valid social interests . . .  the extension of  legal sanction is justified”).
53. Ibid., 69–76.
54. Ibid., 79. The commissioners wrote that “agencies of mass communica-

tion . . .  are  great concentrations of private power. If they are irresponsible, not 
even the First Amendment  will protect their freedom from governmental control. 
The amendment  will be amended . . .  every one concerned with the freedom of the 
press and with the  future of democracy should put forth  every effort to make 
the press accountable, for, if it does not become so of its own motion, the power 
of government  will be used, as a last resort, to force it to be so.” The Commis-
sioners added merely in passing that they opposed “censorship” and favored no 
new statutes inconsistent with the First Amendment, properly interpreted (ibid., 
13, 88).

55. Vigorous objections to the perceived abuse of press freedom found similar 
expression in postwar Eu rope, spawning official commissions in the UK and new 
regulation in France (Bell 2001, 50).

56. Luban 1988b, 104–147.
57. Crockett et  al. 2010, 855–856; Crockett et  al. 2013, 3505–3506; Feng, 

Krueger, and Luo 2015, 596–599.
58. Is one more likely to assume such costs if one feels bound to do so,  under a 

duty shared by  others who  will likely appreciate and reward one’s efforts, if they 
ever learn of  these? Or rather, is one more likely to enforce social mores, to act virtu-
ously in this regard, if one feels oneself to be acting in de pen dently of  others’ de-
mands, irrespective of what they conventionally expect? The former hypothesis 
seems more likely, but laboratory experiments have not yet pursued this propitious 
line of inquiry.

59. The only exception concerned duties  under preexisting customary law 
which new sovereign states automatically assume upon coming into  legal existence.

60. UN Charter, Art. 2 (4). The under lying rationale is that by acknowledging 
the exclusive authority of a sovereign state over what takes place within its terri-
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tory, this  legal rule serves to diminish potential conflicts between states and enables 
their po liti cal leaders to govern in light their  peoples’ par tic u lar interests and 
ideals.

61. As before indicated, the UN Security Council has authority  under Article 42 
to call upon states in a given crisis to employ armed force, i.e., all means “neces-
sary to maintain or restore international peace and security.” The Council has, 
however, exercised this authority on only very few occasions and is unlikely to do 
so again in the foreseeable  future.

62. Hegel 1942 [1821], 208.
63. Lord Peter Julian Millett, R v. Bow Street Metropolitan Stipendiary Magis-

trate, Ex parte Pinochet Ugarte (No. 3) [2000] 1 A.C. 147, 269 (H.L. 1999).
64. See, e.g., Suleiman 1974, 20–24; Caplan 1988, 1–13.
65. Evans (2008), consisting of the 2001 report of the International Commis-

sion on Intervention and State Sovereignty.
66. Thoughtful, well- intentioned efforts to this end admittedly abound, but 

are notably vague. This is conspicuously true, for instance, of the proposed require-
ment (Zifcak 2012, 34) that more assertive means of intervention may never be 
employed  until  every available diplomatic mea sure in resolution of a humanitarian 
crisis has been exhausted.

67. The doctrine’s most prominent defenders therefore publicly demur from 
any intention to cultivate new customary international law, even as they privately 
intimate the contrary.

68. “Soft law” refers to international agreements that lack binding  legal force 
but seek to acquire authoritative recognition and thereby influence institutional 
conduct (Chinkin 1989). Parties to  these understandings are chiefly sovereign 
states but also such nonstate actors as multinational corporations and intergovern-
mental organ izations. Documents embodying soft law describe themselves as codes 
of conduct, guidelines, norms of best practice, declarations, recommendations, or 
statements of princi ple.  These are appealing to states that remain unwilling to make 
costly commitments to incipient global norms that have attained enough ac cep-
tance to preclude explicit disavowal. Draf ters often hope, and  later strive, to 
“harden”  these provisional documents into new customary international law, or to 
generate citizen support for incorporating soft law norms into domestic legislation.

69. Theoretically inspired by Dewey’s pragmatism, “demo cratic experimen-
talism” (Sabel and Simon 2017) urges flexible orga nizational forms to encourage 
information- sharing and reciprocal learning by all concerned in a given  matter, 
with a view to periodic improvements in operational procedures and institutional 
direction.

70. Some empirical evidence suggests that shaming sanctions, such as public 
reporting of state noncompliance with treaty duties, can at times modestly im-
prove adherence to  human rights law (Kelley and Simmons 2014).

71. None of the preceding is to deny, of course, that publicly invoking the lan-
guage of  human rights—in  either a moral or a  legal sense— will consistently fail to 
deter  those firmly committed to their abuse.

72. Kaiser Aetna v. United States, 444 U.S. 164, 179–180 (1979).
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73. See Dagan 2006, 1257–1258, 1263–1265, 1269 (discussing German law).
74. Many prominent Anglo- American scholars, at least, deny any such es-

sence. See Waldron 1988, 29 (examining the views of Thomas Grey and Bruce 
Ackerman).

75. For one recent treatment, surveying the current state of discussion, see 
Baron 2013.

76. Worthington 2018, 1–2.
77. U.S. Constitution, Fifth Amendment.
78. For instance, Hob house 1915 [1913], 3–83.
79. Hardin 1968.
80. Ostrom 1990, 10– 13, 17– 20, 60– 67, 73– 77.
81. The clarity of prevailing mores is admittedly only one among several condi-

tions needed to prevent depletion. As historian E. P. Thompson (1976, 337) ob-
served, describing the late medieval and early modern En glish village, real property 
held in common “depended not only upon the inherited right, but also upon the 
inherited grid of customs and controls within which that right was exercised.”

82. In a tele vi sion appearance of the time, William Kristol, editor at large with 
The Weekly Standard, alluded openly to the likelihood that many construction 
workers would refuse to accept employment on such a building proj ect. He added 
that arsonists would likely destroy it in any event, before its completion. Kristol 
then allowed himself a wry smile, unmistakably, and said nothing in explicit criti-
cism of  either scenario.

83. Ryan 2015, 72, parsing the long- influential views of Louis Hartz.
84. See Waldron 1988, 157–160.
85. See MacIntyre 1981, 172, for a seminal discussion.
86. MacIntyre (1981, 27) sought to show that “[a] moral philosophy . . .  

characteristically presupposes a sociology.”
87. Strickland 1996, 34–40, 124, 180–181.
88. See Gilbert 1976, 75.
89. U.S. Department of the Air Force 2003. This re sis tance required expressly 

objecting to interpretations offered by the Office of  Legal Counsel of U.S. law rati-
fying the Convention Against Torture.

90. In 1908 the American Bar Association (ABA), Canons of Professional 
Ethics, canon 22, established: “An officer of the law [is] charged, as is the  lawyer, 
with the duty of aiding in the administration of justice.” The 1983 ABA Model 
Rules of Professional Conduct, Preamble and Scope, ¶1, proclaims: “A  lawyer . . .  
is . . .  an officer of the  legal system, having a special responsibility for the quality of 
justice.”

91. On the distinctiveness of professional ethics, see Goldman 1980, 1–7, 
283–292.

92. In a so cio log i cal study of small- town and rural Missouri  lawyers, Landon 
(1982, 459) discovered that they are “very much part of local life, and thus local 
opinion and values have a salience for practice patterns not typical of larger set-
tings.” He further found (Landon 1985, 81) that “in the small town, the  lawyer 
works in a system where expectations of clients, community, and colleagues pos-
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sess a high degree of salience for the manner in which he works. The expectations 
of  these separate groups tend to converge on the issue of zealous advocacy and re-
sult in the rural attorney’s being less likely to exploit the possibilities for adversary 
combat.”

Only 2  percent of American  lawyers chiefly serve small towns or rural com-
munities (Pruitt and Showman 2014). Yet nearly 20  percent of the country’s pop-
ulation continues to reside  there (U.S. Census Bureau 2016,  table P2) and to be 
served by  these professionals. We may therefore infer that the attorneys repre-
senting at least one- fifth of Americans continue to operate  under older understand-
ings of professional duty, more expansive than  those of their big- city brethren in 
the range of social interests accorded some appreciation when contemplating eth-
ical issues.

93. Many American law schools and professors (e.g., Rhode 2015, 143) have 
concluded that  legal ethics is best taught in very practical workplace settings, such 
as clinics and externships, rather than in classroom discussions infused with so-
phisticated philosophical ideas claiming more comprehensive relevance.

94. Waldron offers no suggestion of an alternative social ontology, at least, 
within which such notions as parenting or doctoring would have a more clearly 
nominalist and constructivist character.

95. Goffman 1985, 132, 139.
96. In Elster (1985), Elster and fellow contributors from Western and non- 

Western psy chol ogy, philosophy, and economics offer one major treatment of this 
multiplicity.

97. In so  doing, they manifest their affection as well, of course, though  these 
feelings are  here compatible with  those of moral duty.

98. Though I have read some of the relevant lit er a ture on shamanism in cultural 
anthropology, I  here rely chiefly on a long conversation with a local shaman in 
highlands Guatemala, Quetzaltenando, in 2014.

99. For questioning of this sort within the medical profession, see, e.g., Veatch 
2001.

100. Kahneman 2011, 13–30, 415–418.

13. Common Morality Confronts Modernity

1. Savigny (1814, 11) wrote, for instance, that all law— and certainly the best 
law— has its origins and foundation in its “organic connection with the essence 
and character of the  people.”

2. Only the careless reader  will be tempted to assimilate my central argument 
to that peculiar intellectual tradition. My call for acute legislative attentiveness to 
the state of social mores in any given area is admittedly congenial with an incre-
mentalist approach to po liti cal and  legal change. Yet most incrementalists  these 
days— those who seek some theoretical basis for their policy views— espouse “new 
governance” or “demo cratic experimentalism,” and  these scholars often support 
 legal changes unmistakably to the Left (on the American spectrum).
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Burke thought it necessary, in highlighting the irreducible place of manners and 
mores for governing be hav ior, to si mul ta neously depreciate the importance of law, 
as if we necessarily debilitate the former as we increase our reliance on the latter. 
The stark simplicity of his position is evident in one of his most pithy pronounce-
ments: “Manners are of more importance than laws. Upon them, in a  great mea-
sure, the laws depend. The law touches us but  here and  there, and now and then. 
Manners are what vex or soothe, corrupt or purify, exalt or debase, barbarize or 
refine us, by constant, steady, uniform, insensible operation” (Burke 1999 [1796], 
126). Burke offers no reason, however, to accord a universal primacy to mores, in 
all places across a society’s several spheres of activity. He consequently exaggerates 
the need for dichotomous choice between  these two forms of normativity. Montes-
quieu’s standpoint is subtler and more probing, in posing trenchant questions con-
cerning the myriad interactions between  these normative  orders— sometimes at odds 
and in rivalry, sometimes complementary.

Sociologists  today remain largely committed to the general idea that the dif fer ent 
aspects or spheres of a given social order are, like organs of a living body, finely 
interconnected, often in nonobvious ways. Yet  these connections do not much closely 
approximate  those within an organism, for that meta phor suggests a greater mu-
tual indispensability and receptivity to reciprocal influence than is generally the case 
within society.

3. Some scholars (e.g., Wilson 2007, x– xiii) question  whether the Victorians 
themselves truly possessed much in the way of common morality. But though 
Wilson shares some salacious anecdotes, he is obviously too keen— for polemical 
purposes presumably—to condemn all of “Victorian morality” as  little but shallow, 
upper- class hy poc risy.

4. Habermas 1999, 990.
5. Habermas 1996, 452 (emphasis in original).
6. Veitch 2007, 26. He develops this argument with extended illustrations, no-

tably including the harmful effects of lawful UN economic sanctions on Iraqi civil-
ians during the de cade following the 1991 Gulf War.

7. See Singer (2013, 3–9), who observes that for Montesquieu’s opponents 
“juridico- political discourse does not ignore the facts [about social mores] . . .  but 
for this discourse the significance of the facts can only be determined in terms of 
their accord with the juridico- political norm. As the latter alone constitutes order 
(and the value and sense conveyed by order), to the extent that the facts do not 
accord, they appear literally disordered and senseless. It is of secondary importance 
 whether this senseless disorder is attributed to  either a shortfall of the law and its 
enforcement, or to some active, negative princi ple, which is theological (evil), 
natu ral (corruption), or historical (the legacy of a dark and barbarous age).”

8. Manent 1998, 56–64, 75–84; Pangle 1973, 44–45.
9. Austin 1885, 294–295.
10. Mote 1989, 33–43.
11. Bentham 1970 [1782], 246.
12. Perreau- Saussine and Murphy 2007, 1, 2.
13. Uniform Commercial Code, §§1-102(2)(b), 2-202(a), 2-208(1) (1990).
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14. In the common law, moral turpitude “involves grave infringement of the 
moral sentiment of the community” (Navarro- Lopez v. Gonzalez, 503 F.3d 1063, 
1068, 9th Cir. 2007). The concept finds application in such diverse areas as profes-
sional licensing, immigration law, juror disqualification, witness impeachment, and 
voting rights.

15. This is “autopoiesis,” in the idiom of systems theory: any modern  legal 
system insists upon its “impenetrability as a normatively self- sufficient discourse” 
(Cotterrell 2003, 150, parsing Niklas Luhmann). Nothing may enter law’s domain, 
in other words, without the explicit approval of its official professional gate-
keepers, according to criteria they alone establish.

16. Fuller 1940, 111.
17. On humiliation, in par tic u lar, and its relation to shame and disgrace, see 

notably Miller 1995, 9, 118–134, 146, 178–181, 228–236.
18. Jacquet (2015, 177) recounts the recent history and considerable success of 

such programs.
19. Ibid., 116.
20. Ibid., 178.
21. Stearns 2017b, 53.
22. Stearns 2017a.
23. Foucault 1979 [1975], 9, 10, 13, 61, 107, 112.
24. Nussbaum 2004, 233–234. See also Posner 2000a, 88–98.
25. Whitman 1987, 1059, 1089.
26. “It would be a cruel state,” she writes (Nussbaum 2004, 231), “that would 

string up someone for public viewing.” Her coy allusion to lynching (see also 242) 
is wildly hyperbolic and willfully inflammatory. As Jacquet (2015, 120) observes of 
the shaming sanctions currently in use, “no one is tied to a pillory, clapped into the 
stocks, burned at the stake, or publicly hanged.”

27. Bibas 2012, 2–11.
28. Ibid., 123–125. Braithwaite (1989) offers an influential formulation of cur-

rent thinking on “reintegrative shaming,” drawing express inspiration from Dur-
kheim’s Moral Education (1973) [1925].

29. Jacquet 2015, 143–146, 170–176.
30. Based on his considerable policy experience and social scientific inquiry 

into “restorative justice” programs, Braithwaite (2001, xi) concludes, “If . . .  the 
disapproved actor . . .  acknowledges this shame, re spects the other’s reasons for 
expressing the disapproval, and the other reciprocates this re spect, so that they enter 
a dialogue about the prob lem, shame  will have been a cause of constructive con-
flict.” In other words,  there is an impor tant distinction between an “earned and for-
feitable” shame, on one hand, and the type from which individual recovery and 
societal redemption is impossible, on the other. Shaming can be reintegrative when 
it is careful not to suggest that “the person being shamed . . .  lacks fundamental 
 human rights and worth” (Arneson 2007, 52).

31. See Jacquet (2015, 82–83), on the intentional evocation of disgust as a 
tactic in official campaigns of public shaming, such as that of Bangladesh against 
public defecation.
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32. On the successes of certain consumer boycotts, see O’Rourke 2005, 
126.

33. Jacquet (2015, dust jacket). She surely exaggerates, however, in suggesting 
that consumer boycotts can have no significant effect “ unless nearly every one 
participates.”

34. To this end, Jacquet declines to suggest any new norm- setting,  whether 
through the law or social mores. She is content to  settle— and only at the very end 
of her book— for a few horrific anecdotes of abusive internet shaming, then aban-
dons the subject.

35. Yet even Kant (2002 [1790], 154) found a special role for “enthusiasm,” at 
least, admitting that “without it, nothing  great can be accomplished.”  Whether 
enthusiasm can accurately be characterized as an emotion remains open to some 
question, however (Elster 2016).

36. Morgan (2008, 49) observes several distinct re spects in which the emotion of 
shame is singularly social in nature.

37. Williams 1993, 82.
38. See, generally, Nussbaum 2001, 459–470, 710–713.
39. Deigh 2006, 400, 414.
40. Arneson 2007, 37 (emphasis added).
41. Ibid., 33.
42. Kahan 1999, 65.
43. Deigh 2006, 391.
44. Ibid.
45. Williams 1985, 84, 100; Williams 1993, 8384.
46. Arneson 2007, 48.
47. Deigh’s and Arneson’s interventions are rejoinders to Nussbaum (2004, 

esp. 177–188, 223–249). Though Nussbaum emphasizes shame’s destructive di-
mensions, especially in its “primitive” form of “primary narcissism,” she acknowl-
edges briefly in passing that it may at times assume a more positive aspect.

48. Williams 1993, 90–91.
49. Ibid., 91–92.
50. Elster 1999, 149–153.
51. Jacquet 2015, 50–59.
52. Ibid., 21–22.
53. Ibid., 22–23.
54. Ibid., 82, 99.
55. Ibid., 41.
56. Ibid., 124. Though many employ social media in hopes of shaming  others, 

the  actual effect is often not to strengthen any single, shared morality, but to deepen 
division among subcommunities with radically dif fer ent worldviews (Haidt 2017). 
Serious analysts of shame’s place in con temporary society have not yet fully fath-
omed or grappled with this fact.

57. Jacquet 2015, 8.
58. Ibid., 114.
59. Ibid., 107.
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60. Williams (1993, 92) well delineates how the same misconduct can involve 
both guilt and shame: “When I am a coward or let someone down, what I have 
done . . .  points in one direction  towards what has happened to  others, and in 
another direction to what I am.” (emphasis supplied). With  these final words, 
Williams also shifts the analy sis onto the terrain of virtue ethics.

61. Humiliation itself is often assumed as inherently inconsistent with the 
most minimal  human dignity. Yet the term, as employed within ordinary language, 
actually encompasses a wide spectrum, in the mea sure of its hurtful intent and ef-
fects.  These effects range from momentous to very modest, to the pretty “humilia-
tions of day- to- day interaction, the  little falls and barely perceptible attacks on our 
self- esteem and self- respect” (Miller 1995, 133).

62. Link and Phelan 2001, 367.
63. Scholars have found stigma’s pernicious influence in “literally scores of 

circumstances,” ranging from urinary incontinence, exotic dancing, and wheel-
chair use, to leprosy and terminal cancer (ibid., 363–364).

64. The term refers historically to the use of hot irons to permanently brand a 
person, in punishment for his crimes, and to the bodily perforations suffered by 
Jesus during his crucifixion.

65. Some may object to my regular reliance on dictionaries as a credible indi-
cator of ordinary usage. Dictionaries and usage manuals offer only one point of 
entry into real- life linguistic practice, and I draw on many other sources as well. 
 There was once a much greater gap than  today between the definitions and rules 
of usage accepted into such volumes, on the one hand, and  actual patterns of 
everyday speech, on the other. Beginning with the publication of Webster’s Third 
New International Dictionary (1961), however, professed “descriptivists” have come 
to prevail over “prescriptivist” rivals; the gap between popu lar usage and published 
definitions has hence greatly narrowed.

66. This term, only very sketchily defined in the relevant so cio log i cal lit er a ture, 
refers to circumstances of domination and deprivation so severe as to deprive vic-
tims of all recognizable traces of  human dignity or re spect. Chattel slavery—in its 
most severe forms at least— pres ents the archetype.

67. Erving Goffman (1963, 2) wrote that stigma entails the treatment of  others 
as “less than  human.”

68. Link and Phelan 2001, 377.
69. See O’Rourke 2005; Jacquet 2015; Bartley and Child 2014.
70. Jacquet 2015, 166–169.
71. Corbyn 2015 (quoting Jacquet). In a coauthored study based on laboratory 

experiments, Jacquet et al. (2011) found that the mild shaming of participants has 
a notable influence on their responses within game- theoretic scenarios.

72. Bartley and Child 2014, 669, 673.
73. See, for instance, McAdams and Rasumsen 2007, 1575, 1595, 1596, 1609; 

West 1997, 187–195; Ellickson 1991, 167–183.
74. Ellickson 1991; Bern stein 1992; Feldman 2006; West 1997; Greif 2006.
75. Hunter (2000, 8–13, 26–27, 146–148, 211–213, 217–220) offers the most 

credible argument to this effect. He shows how U.S. school curricula in what was 
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once avowedly called “moral education” shifted over the last half- century from 
efforts to propagate what educators considered enduring princi ples and virtues, 
both civic and theologically inspired, to an understanding of morality as simply 
one aspect of an individual’s private quest for personal fulfillment.

76. Beginning only in the 1880s can we have  great confidence that, among 
most  people inhabiting its entire territory,  there existed in France a subjective sense 
of shared nationality (Weber 1976, 297–298, 485–496, 546). This was chiefly a 
result of the unified system of mandatory public education created in  these years 
(ibid., 303–338), a system explic itly committed to creating and preserving a shared 
national culture.

77. Ellickson 1991, 29–64.
78. Jacquet 2015, 128.
79.  These paired ideal- types sought to contrast what was assumed to be the 

warm communality of village life among extended kin groups in pre industrial 
society with the alleged impersonality, alienation, anomie, and social antagonism 
thought to follow from industrialization, urbanization, democ ratization, and secu-
larization. Early scholars conceived of this  simple binary opposition several de-
cades before the advent of genuine ethnography. Careful scholars of more empirical 
bent, investigating both Western and non- Western socie ties, long ago exhausted 
what  there was to learn from this crude conceptual contrast, rejecting it in  favor of 
typologies more complexly differentiated and analyses more attentive to historical 
and geo graph i cal particularity.

80. Barros 2003, 189–191.
81. Wozner 2000–2001, 49, 64–66.
82. Ibid., 49.
83. Leviticus 19:17. Cook (2003, 152), parsing this passage, observes that it “is 

adduced by the rabbis . . .  to show that if a man sees something unseemly in his 
neighbor, it is his duty to rebuke him.”

84. Barton 2014, 78 (quoting biblical scholar Walther Eichrodt).
85. Cook 2003, xi.
86. Thomson 1972, 109–142.
87. Rogers, Chuah, and Dockray (2016) describe the current state of regulation 

in this industry.
88. On this pro cess, see Luhmann 1982, 229–254, 287.
89. Hunter 2000, 8–13, 26–27, 146–148, 211–213, 217–220.
90. Montesquieu 1949 [1748], bk. 8, chap. 11.
91. See, e.g., Putnam 2001, 147.
92. Trivers 1971; Bowles and Gintis 2004, 20–24.
93. Sperber and Baumard 2012, 495.
94. Rasmusen 2007.
95. Bicchieri and Muldoon 2011.
96. Bowles’s most recent work on citizenship (Bowles 2016, 150) moves pow-

erfully in this direction, departing from his prior emphasis (Bowles and Gintis 
2004) on the centrality of self- interested reciprocity in securing desirable forms 
of public order.
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97. Brinig 2010, 3.
98. See, notably, Bellah et al. 1985, 336; Boltanski and Thévenot 2006 [1991], 

25–26.
99. Many so cio log i cal and po liti cal thinkers “suggest that individualism is nec-

essarily antisocial,” as Holmes (1993, 180) observes. Yet properly understood, in-
dividualism “can involve a heightened concern for  others as individuals rather 
than as members of ascriptive groups” (ibid.).

100. I refer specifically to “act utilitarianism” (introduced by G. E. Moore), 
the view that one’s acts are morally defensible only insofar as they produce greater 
overall happiness than would alternative courses of action.

101. Skyrms (2004, 1–13) offers one helpful, game- theoretic perspective on the 
conditions for cooperative interaction.

102. Annas and Densberger 1983–1984, 562–563.
103. Amundsen 1978, 26.
104. For one formulation of this ancient oath, see World Medical Association, 

WMA Declaration of Geneva (Sept. 1948), http:// www . wma . net / en / 30publi cat ions 
/ 10policies / g1 / .

105. Pappas 1996, 387–389.
106. Best 1980, 211–215.
107. Hull 2014, 64.
108. Crawford 2013, 166–167; Robinson 2016, 257–270.
109. Best 1980, 201–202.
110. Vagts 1959, 361–363.
111. In pursuit of greater social equality, philosophic liberals (with near uni-

formity) seek to entirely replace honor—of any kind— with re spect for  human 
dignity. Yet as Spector (2009, 68–69) observes, “the abstract egalitarianism associ-
ated with dignity is not very conducive to emulation and to the development of 
talents,”  because basic dignity, unlike honors ( whether earned or bestowed by 
birth), is already inherent in us all.

112. The alternative hypothesis  here, not to be casually dismissed, is that elites 
within  these historical vocations  were simply once better able to conceal from 
public scrutiny the many situations—no less numerous than  today, perhaps— 
where  these traditional mechanisms of collegial restraint failed of their presumed 
purpose. It may therefore chiefly be modernity’s greater transparency, its reduced 
asymmetries of information, that have prompted ever more assertive and success-
fully public efforts to regulate the ethics of armed conflict.

113. Ryan 2015, 62. Some seek to contrast this “po liti cal liberalism” with a 
more “perfectionist liberalism” (associated with Joseph Raz), which seeks to 
govern not only interactions with the state but  human conduct generally. This second 
form of liberalism prizes the moral autonomy of individuals to choose among 
equally acceptable conceptions of the good life. And it understands the state’s proper 
tasks to include the active promotion of this self- understanding, as autonomous 
creatures, among its citizens.

Both  these liberalisms differ markedly from the views of many “progressives” 
 today who, like communitarians of some years ago, begin by venturing a broadly 

http://www.wma.net/en/30publications/10policies/g1/
http://www.wma.net/en/30publications/10policies/g1/
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solidaristic or fraternal conception of the good society, from which they then de-
duce certain virtuous qualities for all its members. The state then properly educates 
and “perfects” its citizens by instilling  these virtues, which entail a vision of fused 
horizons or perception of common fate with all other members, and therefore an 
expansive regard for and official commitment to ensuring their flourishing.

114. Tomasi 2001, 40 (emphasis added).
115. Ibid., 71.
116. Ibid., 73–77.
117. Rawls 1971, 349.
118. Like the authors of my opening epigraphs,  others of diverse theoretical 

inspiration voice concerns analogous to Montesquieu’s, without making  these as 
central a preoccupation. Consider, for instance: Benedict de Spinoza, in his 
Tractatus- Politicus (2007 [1670], 79), in a moralizing register: “He who seeks to 
determine every thing by law  will aggravate vices rather than correct them.” Much 
more recently,  there is Robert Ellickson (1991, 286), in drier scientific idiom: “Law-
makers who are unappreciative of the social conditions that foster informal coop-
eration are likely to create a world in which  there is both more law and less order.” 
Then we come to Bruno Latour, in a more acerbic tone, from An Inquiry into Modes 
of Existence: An Anthropology of the Moderns (2013, 362): “At vari ous historical 
moments, the law has been entrusted with the task of bearing morality, religion, 
science, politics, the State, as if its fine spiderwebs on their own could keep  humans 
from quarrelling,  going for the jugular, tearing each other’s guts out; as if it  were 
law and law alone that had made us civilized— and even made us  human.” And fi-
nally, Axel Honneth (2013, 67), with Hegelian hauteur (and some long- windedness): 
“Nothing has been more fatal to the formulation of a concept of social justice than 
the recent tendency to dissolve all social relations into  legal relationships, in order 
to make it easier to regulate  these relationships through formal rules. This one- sided 
approach has caused us to lose sight of the fact that the conditions of justice are 
not only given in the form of positive rights, but also in the shape of appropriate 
attitudes, modes of comportment and behavioral routines.”

119. Common morality becomes more demanding than tit- for- tat when 
 people are prepared to punish its violation though they receive no personal gain 
for so  doing, even that won by signaling their trustworthiness (Jordan et al. 2016). 
Though experimental psy chol ogy establishes that this willingness does exist, its 
range of effective operation in modern socie ties, beyond the laboratory and online 
research survey, remains quite uncertain.

120. Scanlon 1996, 229–230.

Conclusion

1. Lazarus et al. 2009, 19.
2. A definitive work on my topic would be impossible,  because the questions 

this book poses are no longer familiar. The hundreds of scholarly works I draw 
upon also  were all written with purposes in mind very dif fer ent from my own.
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3. Above all, the volume seeks to prompt our thought in unaccustomed direc-
tions, by viewing the relation between law and morality through the lens, not of 
Anglo- American analytic philosophy, but of a certain neglected Continental tradi-
tion and the fruitful standpoint it still offers. Through an exercise in intellectual 
disinterment, I resurrect key ele ments of this tradition from sociology’s early 
French found ers, contemporizing their sharpest insights with further conceptual 
refinement and much recent evidence from across a wide swath of  legal life, con-
temporary and historical, domestic and international.

4. Not since Marx, Weber, and Durkheim. Their ambitious oeuvre— its fail-
ings notwithstanding— continues, implicitly or explic itly, to provide the theoretical 
armature for the most valuable (if much humbler) socio- legal scholarship con-
ducted since their day. Most of us are much aware of how far short, by their mea-
sure of achievement, we continue to fall.

5. Dickson (2001, 84–102) defends this widely held view of  legal philosophy’s 
proper scope.

6.  Whether  these vari ous methods truly capture differing aspects of the same 
phenomenon is a prob lem of some conceptual complexity, requiring more sus-
tained defense than  here pos si ble.

7. Foucault 1994, 540 (my translation).
8. Accusations to this effect are ubiquitous. O’Connor (2002), for instance, ar-

gues that “attending to the background is necessary  because many aspects . . .  are 
anything but harmless and trivial; failing to challenge them means leaving the 
framework of oppressive systems intact” (5–9).  These include “racism, ho-
mophobia, vio lence against  women and  children” (6). “Not only, then, does the 
background slip from view, it ceases to be anything.  There is nothing  there to ex-
amine, and nothing for which we are responsible” (8, emphasis in original).

9. This study chiefly examines situations where the disparities and resulting ten-
sions between law and mores are salutary and productive, for this goes largely unap-
preciated, while destructive tensions naturally draw greater attention. Among the 
circumstances regularly generating unproductive tensions are  those involving so- 
called transplants (Nelken and Feest 2001) of Western law into non- Western socie-
ties whose mores remain much at odds with the philosophical understandings of self 
and society this liberal law often embodies. As Tamanaha (2017, 198) observes, 
“Transplanted law inevitably functions differently and has dif fer ent social conse-
quences  because it is placed in a wholly dif fer ent social milieu that it may conflict with, 
and it is deprived of informal norms and social attitudes that undergirded its func-
tioning at home. With the passage of time, surrounding social arrangements develop in 
response to and in connection with the transplanted law, sometimes entrenching 
dysfunctionality, sometimes developing new ways of working.”

10.  These questions do not occupy the cutting edge of any currently raging de-
bates and are in fact regarded as passé. Yet such timeless questions as Montesquieu’s 
inexorably reassert themselves.

11. Verstein 2017, 48–49.
12. See Epstein (1997, 8, 10, 11), who also writes: “Social norms without 

 legal enforcement do an enormous good. They should not be disparaged simply 
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 because they are not perfect . . .  The excesses of big government  today often stem 
from a systematic misevaluation of the relative value of social and  legal norms” (15). 
Less polemically, Pettit (2002, 279) wisely proposes that any adequate “theory of 
regulation must embody a theory as to when we can expect norms to emerge and 
stabilize spontaneously in a population.” He undoubtedly takes this proposition to 
encompass norms forming the basis of shared indignation at perceived injustice.

13. It bears reminder (Sheehan and Wahrman 2015) that the endorsement of 
spontaneous ordering, via endogenous mechanisms of societal self- organization, 
has historically been no mono poly of the po liti cal Right. That versatile notion, 
variously understood, was shared by many modern and early modern thinkers of 
differing po liti cal stripe, including Thomas Paine (see ibid., 280–283).

14.  These summary observations suggest that recent social science was too 
quick to entirely discard the paired ideal- types of “modern” and “traditional” 
socie ties, and that  these concepts retain some untapped value.

15. See, e.g., Douthat 2018.
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