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Preface 

I am grateful to the faculty of h1w of the University of Nebraska for the 
invitation to deliver the Pound Lectures of 1970, from which this book 
derives. My appreciation goes also to Dean Henry Grether and Professor 
James A. Lake, Sr., and their colleagues for the hospitality with which 
they received me as guest to their campus. 

This work deals with legal elements in the history of the system of 
money in the United States from about 1774 to 1970. The subject con
fronts a lawyer with a dauntingly large and intricate literature supplied by 
economists, economic historians, and bankers. Within the limits of my 
time and understanding I have explored this literature--enough, I hope, to 
locate those aspects of it most relevant to the operations of law upon 
money. In such a subject plainly a legal historian should not attempt in· 
dependent judgments that call for expertness in other than legal matters. 
His task is, rather, to borrow the opinions of qualified specialists outside 
the law in order to provide a meaningful context in which to appraise what 
the law has done or failed to do. Thus I do not purport to write an eco
nomic history of money in the United States: I do undertake to tell the 
legal history of the country's system of money. I focus on the system of 
money, moreover, further to define the limits uf this work. I do not deal 
with money as shorthand for economic, social, or political power held 
through command of economic nssets; for example, I do not deal with 
money In politics- the influence that command of disposable economic 
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assets has when men seek office or seek to influence officeholders. My 
concern here is money as a distinct institutional instrument, employed 
primarily in allocating scarce economic resources, mainly through govern
mental and market processes. 

This volume has a place within themes concerning the history of law 
relative to the general history of the United States which I have pursued 
with past support from the Social Science Research Council, the Rocke
feller Foundation, and the administration of the University of Wisconsin, 
and more recently with support from the trustees of the William F. Vilas 
Trust Estate, under whose auspices I hold a chair as Vilas Professor of Law 
in the University of Wisconsin. Of course, I do not purport to speak for 
any of these agencies. and I take sole responsibility for what I write. 

James Willard Hurst 



A Prelude to Policy (1774-90) 

Analytical Table 
of Contents 

A. Public policy must take account of money both as an in· 
strument of efficient social relations and as an instrument 
of power. 
1. In both aspects theory was often confused and policy 

emerged largely from practice. 
2. The legal history of money in the United States cen· 

tered on two interrelated topics--definition of legiti· 
mate uses of law affecting money, and allocation of 
power over money among official agencies. 

B. Foundations of monetary policy were laid between 1774 
and 1788. 
I. Legislative action provided circulating government 

paper. 
2. Congress recognized the need for executive or adminis· 

trative action· to manage money, creating the office of 
superintendent of finance. 

3. Congress recognized the need for specialized action, as 
well as for mustering private resources to supply mon· 
ey, by chartering the Bank of North America. 

4. Congress showed solicitude for state jurisdiction, in the 
terms of chartering the bank. 

S. The Bank of North America did not play a central· 
bank role. 

C. The federal constitutional convention dealt with law and 
money rather shortly, because the members felt that they 
grasped and agreed on the key issues. 
I. The clearest policy set in the convention was distrust 

of allowing state legislatures to determine monetary 
policy. 

ix 
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a) Hence the convention chiefly focused on defining 
limits on state dealings with the money supply. 

b) The convention wanted assured standardization 
and responsible management of money. but other
wise negative judgments stand out more clearly 
than positive ones in their work. 

c) The convention made no clear record on state 
chartering of banks of issue. 

2. The convention's handiwork implied a federal monop
oly of positive power over money. 
a) Congress was given powers to standardize the 

money supply. 
b) The convention record left some doubt on Con

gress's power to issue paper money. 
c) The record was ambiguous on Congress's power to 

confer legal-tender status on money. but probably 
supported that authority. 

d) The record left doubt on Congress's power to char· 
ter national banks. 

D. The record from 1174 to 1789 left the bulk of policy on 
the law's relation to money to grow from events. 

I. Functions of Law and Functions of Money: A complex of poli
cies developed about the definition of legitimate uses of law af· 
fecting the system of money. 
A. Law was used to create and maintain a system of money 

capable of servicing the current flow of resource allocations 
in an economy of broadly dispersed public and private deci
sion making. 
I. Law authoritatively defined standard money units as 

means of notation and communication. 
2. Law contributed to making its standardized money 

units acceptable in practice for the conduct of transac· 
tions. 
a) Law encouraged use of money by authenticating 

its responsible issuers and giving it legally validated 
form. 

b) Law encouraged use of money and made it more 
serviceable to the operation of legal processes by 
giving it legal-tender status. 

c) Law encouraged the use of a wider variety and 
quantity of money tokens by fostering their Ji. 
quidity--i.e .• their convertibility on demand into 
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tokens commonly regarded as of more assured gen
eral acceptance. 
{I) Basic liquidity was long constituted by con

vertibility into precious metals. 
(2) Law was slow to grapple with liquidity prob

lems of bank notes for want of realistic the
ory. 

(3) Wider use of bank deposits increased the li
quidity problem. 

(4) Law tried, rather ineffectively, to assure li
quidity of bank notes by strengthening con
tract terms, fixing security. and requiring re
serves. 

(5) Similar approaches were tried to foster liquid· 
ity of bank deposits. 

(6) Public policy moved toward more realistic 
treatment of liquidity by regulating the qual
ity of credit, centralizing management of re
serves, and insuring bank deposits. 

3. Public policy steadily recognized that adjustment of 
the supply of money to the flow of resource alloca
tions was a legitimate concern of law. 
a) Legal theory, and a limited amount of legal prac· 

tice, allowed wholly private creation of money. 
b) But the main Jines of public policy indicated that 

law should play a substantial role in controlling 
the supply of money. 

c) Aside from activity of state-chartered banks, fed
eral action spelled out the legitimacy of using law 
to regulate the money supply. from provision of a 
mint ( 1790) to creation of the Federal Reserve 
System (1913). 

d) However. federal and state policy tended to favor 
dispersed controls over money. 

e) To the extent that law provided a specie base for 
the system of money. it subjected the money sup
ply to private markets for gold and silver. 

f) Public policy to mid-twentieth century had a gen· 
erally poor record of intervention in the money 
supply, for want of treating money as a system of 
interdependent parts. 

4. There were respects in which law came to particularly 
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explicit definition of service to the going economy as a 
legitimate goal of regulating money. 

B. Public policy also faced issues over the legitimacy of using 
law to regulate money in order to promote goals of major 
adjustments or changes in the economy or in the structure 
of power in the society. 
1. Practice established the legitimacy of using law to reg

ulate the money supply to foster general productivity 
or to maintain or restore the economy's expansive 
capacities, but did so with less clarity than with other 
promotional uses of law. 
a) Policy guidelines to these ends were left unclear in 

the Constitution-making period. 
b) Delegation of expansive monetary action to pri

vate banks was the main line of nineteenth-century 
federal and state policy. 

c) Direct federal monetary action for goals of major 
economic management was limited and lacked 
continuity in the nineteenth century. 

d) The Federal Reserve Act and Federal Reserve ac
tivity at the outset were not aimed clearly at man
aging money for large-scale economic change or 
adjustment, but Federal Reserve goals expanded 
somewhat in the middle 1920s and took on posi
tive character after 1950. 

e) Authorization of fiat currency by the Thomas 
Amendment (1933) and restrictions on monetary 
use of gold, as well as devaluation of the dollar, in 
1933-34 set firmer federal precedents for regulat
ing money for goals of major economic adjust
ment. 

2. Public policy precedents tended to deny the legitimacy 
of regulating money in order to affect the distribution 
of social, economic, and political power, as distin
guished from regulations directed at servicing the going 
economy or promoting economic productivity. 
a) Practice established the legitimacy of regulating 

money to aid the ordinary operations of the state 
or to meet its needs in war. 

b) But policy precedents looked against regulating 
money to advance particular social, economic, or 
political interests in peacetime. 
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c) Policy accepted as legitimate that government's 
taxing, spending, and regulatory powers be used 
responsively to the competition of private inter
ests. but the system of money had such pervasive 
effect on social relations as to generate a presump
tion against using monetary policy in like fashion. 

C. Until well into the twentieth century public policy took for 
granted that law should regulate money simply for purposes 
of national interest or for concerns of the domestic econ
omy. In the 1920s, and then after World War II, however, 
first steps were taken to legitimize regulations of money 
designed to help create a more effective international sys
tem of money. 

D. The system of money had institutional impacts, often un
planned, on the legal order. 

II. Allocations of Control over the System of Money: Key issues of 
monetary policy involved the distribution of power over money 
between the nation and the states, between legal and market 
processes, and among the major agencies of government. 
A. The years 1787-1860 focused especially on questions of 

federalism and of government-market relationships. 
1. Though national authority was vigorously asserted, fol

lowing lines indicated by the Constitution, the states 
played a significant role by chartering banks of issue. 
a) Without controversy national law provided a mint 

and standardized money units. 
b) The national government set limited precedents 

for issuing currency. accompanied by some dis
pute. 

c) Rejecting extensive construction of the constitu
tional ban on state bills of credit, state legislative 
practice and decisions of the Supreme Court vali
dated state-owned banks of issue operating with 
segregated redemption funds. 

d) Of broader effect was currency issued by state
chartered commercial banks, whose currency was 
upheld in calculated dicta of the Supreme Court. 

e) Despite controversy, Congress and the Court estab· 
lished national authority to charter national banks, 
though at first this was put more clearly on fiscal 
than on monetary grounds. 

2. The roles of national and state banks presented ques-
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tions of comparative values of centralized and dis
persed controls over the money supply. 
a) Common law recognized a sphere of private con

tract for creating money. 
b) Definition of the terms on which men might incor

porate banks of issue were the first form of regula
tion of delegated power to create money. 
(1) Prevailing opinion distrusted government

issued currency. 
(2) Policy favored increasing reliance on commer

cial banks to provide currency. 
(3) However, some states for a time curbed bank 

issues. 
(4) From mid-nineteenth century prevailing pol

icy accepted the monetary role of commercial 
banks, while subjecting them to ineffectively 
supervised regulation. 

c) The two Banks of the United States, especially the 
second bank, undertook some management of the 
money supply, and under Biddle's direction the 
second bank moved toward a central-bank role. 
(I) The second bank tended to provide a reliable 

national currency. 
(2) Its lendin~ policies tended to adjust regional 

and international trade balances. 
(3) Its branches enabled it to exert broad influ

ence. 
(4) But the two banks became objects of political 

controversy because of the extent of power 
thus delegated to private control. 

3. In this period all major branches of government shared 
in making monetary policy. 

B. The years 1860-1908 moved toward more centralized regu
lation of money, but with a want of constructive policy. 
I. Federal-state relations were not now the primary area 

of controversy; Congress made bolder use of its author
ity, but in practice left much scope for growth of de
posit-check money by state-chartered commercial 
banks. 

2. Most change and dispute in these years centered on the 
relative roles of legal and market processes, though 
with attention given disproportionately to govern-
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ment-issued coin and currency and too little to bank 
credit. 
a) Legislative and judicial precedent had most lasting 

impact in establishing Congress's power to issue 
currency. 

b) The sharpest conflict was over the less important 
question of the legal-tender status of some money 
units. 

c) Despite the attention to government-issue money, 
policy reflected continuing distrust of govern
ment's capacity to use its money powers with suit
able restraint. 
(I) Congress put statutory ceilings on govern

ment-issued currency. 
(2) The Supreme Court restrictively construed 

legal-tender statutes. 
(3) There was recurrent dispute over holding cur

rency issues to a specie base. 
( 4) New national banking laws favored a market· 

style dispersion of controls on money. 
d) Deposit-check money grew, without effective reg· 

ulation. 
(I) The development of clearinghouses in the late 

nineteenth century reflected the felt need for 
better con trois. 

(2) Treasury use of government deposits to affect 
bank reserves also showed felt need for some 
controls. 

3. The prime actions in monetary policy in this period 
were by Congress, with some executive initiative and 
with support from the Court. 

C. The years 1908-70 saw continuing policy disputes over the 
system of money. but a firm centralization of monetary 
policy making in the national government vis a vis both the 
states and the market, and new separation-of-powers ques
tions between the Federal Reserve Board and the Treasury. 
I. The national government now took full leadership in 

monetary policy. 
a) However, Congress did not undertake to nation

alize banking, but continued a dual banking sys
tem. 

b) An analogue of federalism arose within the Federal 
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Reserve System, between the Federal Reserve 
Board on the one hand and the federal reserve 
banks and member banks on the other. 

2. Market controls on the money supply were sharply re
duced by elimination of gold as a control device, by 
some legal action to protect the purchasing power of 
money, and by development of pervasive Federal Re
serve techniques for affecting bank credit. 
a) Congressional actions in 1933-34 providing for fiat 

currency and removing gold from the domestic 
money supply underlined that the market must 
operate within such system of money as was fixed 
by law. 

b) Congress asserted a new breadth of power over 
money by price controls imposed in two world 
wars and in 1950, but policy makers were hesitant 
to impose such curbs in peacetime, though some 
approaches in that direction began under the Em
ployment Act of 1946. 

c) Though some elements favoring private banker in
fluence were built into the Federal Reserve Sys
tem, the dominant emphasis both in the basic 
structure and in later development was on public 
control. 

d) Development of Federal Reserve Board instru
ments of control was more potent than features of 
organizational structure in enhancing public over 
private regulation of money. 
(1) Congress broadened the board's authority 

over federal reserve bank lending to member 
banks. 

(2) Central authority over required bank reserves 
was enlarged as a control device. 

(3) The most effective control was the develop· 
ment of Federal Reserve trading in govern
ment securities in open market. 

(4) Congress was cautious, however, in conferring 
on the Federal Reserve Board power to im· 
pose selective controls on bank credit. 

e) Though the prevailing trend was to enhance public 
controls over money, policy continued to show 
favor for substantial areas of market influence. 
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(I) The law continued to allow considerable 
scope for business invention of new exchange 
media and new forms of credit security enlarg
ing liquidity of assets, outside the conven
tional banking system. 

(2) For the most part these new sources of influ
ence on the money supply went without di
rect legal regulation, though regulation of 
banking was somewhat extended insofar as 
banks joined in the innovations. 

3. Separation-of-powers questions in this period focused 
chiefly on relations between the Federal Reserve 
Board, the White House (through the Council of Eco
nomic Advisers), and the Treasury. 
a) Congress made basic contributions to monetary 

policy in fixing the organizational structure and 
powers of the Federal Reserve System, but it gave 
little guidance through definitions of substantive 
goals. 

b) Apart from Wilson's influence in shaping the Fed
eral Reserve Act in 1913 and allowing for Roose
velt's episodic intervention concerning gold in 
1933-34, the presidency exerted no sustained in
fluence on monetary policy before the 1950s. 

c) The Supreme Court had little role in monetary 
policy, beyond giving recognition to the proper 
scope of Congress's discretion in the field. 

d) Through many years of the period 1908-70 the 
Treasury subordinated Federal Reserve control of 
money to the government's fiscal policy, especially 
in wartime, but except with reference to interna
tional gold movements the Treasury showed little 
inclination to pursue monetary goals as such; thus, 
save in wartime, the Federal Reserve Board en
joyed substantial autonomy without need of con
tinual contest to maintain it. 

e) The development of the Council of Economic 
Advisers under the Employment Act of 1946, as 
active proponent of presidential goals, tended to 
increase interplay in policy making between the 
Federal Reserve Board and the White House. 





A Legal History of Money in the U nitcd States 

1774-1970 





A Prelude to Policy 
(1774-90) 

Legal processes and the money supply have been involved with each other 
in ways of substantial importance in the social history of law in the United 
States. Public policy sanctioned diverse and increasing uses of law to affect 
the money supply; on the other hand, use of a money calculus in many 
aspects of social relations materially affected how law made public policy 
and implemented it. Beyond its immediate involvements with law, the ab
stract, impersonal character of money made it an instrument adaptable in 
a great variety and range of social adjustments. Thus its use entered into 
the operation not only of the market or of profit-seeking enterprises in 
&~meral, but also of other social institutions wherever their affairs invited 
effort at rational reckoning of gains and costs. This is not to say that 
money was the best instrument for striking balances of gain or cost 
through the processes of law or of other social institutions outside the 
market, but simply that familiarity and utility-real or apparent-spread 
use of a money calculus to an extent that was of great general effect. 
Moreover, money was an instrument for effecting allocations of command 
over scarce resources; so long as there was a practically effective money 
supply, money was an instrument of power. Viewed in either aspect-as an 
instrument of social functions or of command-the money supply became 
of public policy concern in a legal order which emphasized the constitu
tional ideal that all social organizations should be legitimized by criteria of 

3 



4 / A LEGAL HISTORY OF MONEY 

utility or justice not solely controlled by those most immediately inter
ested. 

The course of public policy on law and money does not fall into a neat
ly patterned story. To begin with, money was not a stable, sharply defined 
idea. What men thought of as money changed with shifts in business prac
tice and invention and with changed expectations or demands laid upon 
the general economy; uses of law affecting the money supply changed with 
changed ideas of arrangements which served monetary functions. Uncer
tain definitions of money reflected not only objective changes in social 
behavior but over much of the time a considerable confusion of ideas 
about cause and effect in the currents of affairs in which money played a 
part. Poor theory was confusing in itself. It also gave great scope for devel
oping public policy out of untutored practice and custom; a great part
perhaps the greater part-of public policy on money must thus be inferred 
from technical detail in legislative, executive, or administrative action, 
typically accompanied by little statement of general principles. Not least 
among factors which make it hard to tell a neatly patterned story on law
money relations is the close interweaving of problems of ends and means 
which marks the course of policy in this area. The legal history of the 
money supply in the United States centered on two main concerns: (I) 
determination of the legitimate purposes for which we might use law to 
affect the money supply; (2) allocation of legal authority affecting the 
money supply among different agencies, affected by varying appraisals of 
the impress which the structure. goals, and traditions of different agencies 
might have on the character and availability of money. These two centers 
of policy attention so stand out on the record as to demand separate con
sideration, and yet they cannot be sharply separated. Ideas about the 
proper purposes for which law might affect the money supply helped 
determine who should wield authority; ideas about the capabilities and 
limitations, the promises and the threats residing in different forms of legal 
processes contributed to shape decisions about the proper purposes of 
using law in this domain. The intertwining of these themes is not surpris
ing; legal history teaches that ends and means tend to shape each other. 
But the mingling of concerns for goals and for apparatus means that there 
is inescapable overlap in the two parts which follow-the first examines the 
course of public policy defining the legitimate uses of law affecting the 
money supply. the second considers problems and effects connected with 
allocation of roles among legal agencies. 

The legal history of money ramified from t 790 to 1970 into varied as
pects of these two principal centers of concern, focused on purposes and 
on apparatus. Over these years public policy changed much in substantive 
content and in procedures. But the varied developments which took place 
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rested on and in some measure were forecast and affected by experience 
and decisions taken in the formative generation of the United States. Na
tional existence began with legal actions which gave unusually sharp, for
mal definition to national legal order, first through the Articles of Confed
eration, then by the federal Constitution. Experience under the articles, 
and some basic choices of policy in the Constitution provided base lines 
from which to measure the later course of law affecting the money supply. 
The rest of this prelude examines some features of the law affecting 
money in the constitution-making years from 1174 to 1790. 

In the first chapter of its national existence-as a loose alliance repre
sented by the Continental Congress (I 774-77) and then as a confederation 
under governing articles (1777·88)-the United States dealt with the 
money supply and public credit in ways which had counterparts over the 
next nearly two hundred years. At first legislators directly created money 
which had the form of debt; individual state legislatures, but especially the 
Continental Congress, issued paper currency in the form of bills of credit. 
Later, the central government delegated creation of credit and a paper cur
rency to an institution-a bank- of mixed public and private character, 
subject to public inspection, whose notes should enjoy the protection of 
law against counterfeiters and the law's encouragement as instruments re
ceivable in payments of duties and taxes. This early pattern of control re
flected reality. The condition of the money supply so pervasively affected 
life that it must be a concern of the principal and most representative pol
icy makers. On the other hand, an effective, responsible money policy 
called for focused, continuous, experienced attention which a legislature 
was poorly structured to provide. Another aspect of the matter retlected 
the fact that money was important to the conduct of both public and pri
vate business. From the outset of our national life, the market and the 
government vied for position in shaping the economy; it fit this sharing of 
power that a bank of mixed publil: and private character should help man
age the money supply. And these beginnings included yet a thirtl dimen
sion of control over money, insofar as questions arose of the relative roles 
of central and state governments. 

Legislative provision of paper money was the prime domestic means of 
financing the Revolution. The Congress had no authority to lay taxes, 
either before or under the Articles of Confederation. State legislatures 
lacked will to tax in any measure realistically responsive to the war needs. 
Thus legislative policy made no serious effort to transfer purchasing power 
from private to public hands, but instead allowed an increasing bulk of 
paper currency to compete unaided for goods and services. States ulti
mately issued some $210 million par value of bills of credit, and the Con-



6 / A LEGAL HISTORY OF MONEY 

gress over $241 million of its own bills; as the United States moved into a 
crisis in public finance in 1781, bills of credit accounted probably for 
about 70 percent of the cost of the war to that time. Sharp depreciation 
set in from 1778, acknowledged by Congress in 1780 when it declared that 
it would accept its old bills in settlement of requisitions on the states at a 
ratio of one fortieth of their declared specie value. Fresh issues of bills at 
the new 1780 valuation in tum depreciated, as taxes continued at levels 
wholly inadequate to keep government currency in some balanced relation 
to the flow of real goods and services. Lacking was any machinery to set 
standards of fiscal and monetary responsibility, let alone to enforce them. 1 

Congress took a step in our political education in 1781 when it gave up 
the effort to run a national fmancial policy by legislative committee and 
turned to creating some part of the executive establishment which the situ
ation called for. It named the country's leading merchant, Robert Morris, 
superintendent of finance. 2 Among other items, Morris promptly turned 
his attention to improving the money supply. In May 1781 Morris pro
posed and the Congress approved the organization of a corporation to ac
cept deposits, issue notes intended to circulate as currency, and make 
loans. In December 1781 by special statute Congress incorporated the 
Bank of North America, which began business in January 1782. This was 
the country's first commercial bank of issue and deposit. 3 Its charter was a 
document simple to the point of being uninformative. Apart from confer
ring the rudiments of corporate status, it said nothing to define functions 
or powers beyond authorizing the bank "to do ... all ... things that to 
them shall or may appertain to do," and to "make ... and put in execu-
tion such ... regulations, as shall seem necessary and convenient to the 
government" of the corporation. Despite the brevity of the charter, some 
of its terms together with items in the prospectus which Morris put to the 
Congress showed that the bank was intended to fulfill public functions and 
to be under some related public regulation. Though the charter was silent 
on this important point, the prospectus contemplated that the bank would 
issue notes payable on demand and by law to be made receivable for the 
duties and taxes of every state and for requisitions made on the states by 
the United States. The bank in fact issued notes. By keeping its loans rela
tively liquid and holding its issues in conservative ratio to its assets, it won 
acceptance of its notes, so that although they suffered some discount the 
farther they circulated from Philadelphia, on the whole they supplied a 
reliable, useful addition to the currency.4 Of equal importance in Morris's 
view to supplying acceptable currency w~ the bank's availability to assist 
in financing the government. In its first phase, in 1782 and 1783, the bank 
amply.met this expectation. It discounted private notes paid into the trea
sury for foreign bills of exchange so that the national government could 
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obtain cash in the form of the bank's notes. More important, it loaned 
senerously to the national treasury, tiding it over critical months. 5 

Such functions implied a public importance and influence which war· 
ranted public regulation. The charter limited the bank's property holdings 
of all kinds to S I 0 million "of Spanish silver milled dollars" and stipulated 
that its affairs be governed by a board of twelve directors. Morris's pros
pectus had said that the superintendent of finance should at aU times have 
access to the bank's papers and should closely scrutinize its affairs; though 
the charter said nothing of this, during the period when the bank actively 
served the national treasury, Morris was in such close connection with its 
business as in fact to fulfill the promise of the prospectus. 6 Finally, the 
governing law was sensitive to the prerogatives of the states, and to the 
fact that James Madison and some other members felt that Congress had 
no authority to charter a corporation at all. Though the charter declared 
that in general it should "be construed ... most favorably and beneficially 
for the ..• corporation," it specifically declared that nothing in it "shall 
be construed to authorize the [bank] ... to exercise any powers, in any of 
the United States, repugnant to the laws or constitution of such State." 
Moreover, by separate resolution Congress recommended to the states to 
pass laws granting the bank status within their bounds; in Madison's view 
this action tacitly admitted Congress's want of power to issue a charter, 
and stood as a precedent against any further "usurpation. " 7 In 1782, to 
resolve doubts of the bank's status, Massachusetts, New York, and Penn
sylvania incorporated it. The bank regarded its Pennsylvania charter as its 
prime legal base; when local agrarian jealousy brought repeal of that char· 
ter in 1785, the bank obtained a corporate haven from Delaware, but bar· 
gained out a return to Pennsylvania incorporation in 1787.8 

In the founding intention of Robert Morris and the Congress the Bank 
of North America was to be a national bank, because it would combine 
with pursuit of private business the service of the national treasury. The 
charter's preamble justified incorporation of the bank as assisting "the fi. 
nances [and] ... the exigencies of the United States," and the bank ob
tained the bulk of its original capital from the deposit there by the super· 
lotendent of finance of a shipment of specie loaned to the United States 
by France. In its preliminary resolution approving organization of a bank 
Congress expressed its intention to charter no other such institution during 
the war. In view of this declaration and the contemplated public-service 
functions of the bank, its creation might suggest the idea of a central bank. 
But in its brief span of public service it never played a central-bank role, 
(or there was yet no banking system over which it could preside. 9 Its spe· 
cial function as aide to the treasury lasted only from 1782 to 1783; upon 
the peace the national government no longer depended on its loans. The 
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bank's note issue was not large enough to constitute a national currency, 
and as the number of banks grew its notes became simply part of a diverse 
bank circulation. 10 Altogether, thus, the bank's distinctive role as a public 
institution was short-lived. But it set precedents: that private assets might 
be usefully mustered to support public credit and a general currency, that 
effective provision of money and credit called for continuous. skilled ad
ministration, and that-Madison's constitutional doubts to the contrary 
notwithstanding-there were legitimate national interests warranting na
tional apparatus concerned with the supply of money and public loans. 

Concern with law and the money supply fills a relatively small part of 
the record of the federal convention and the state ratifying conventions. 
Not that the constitution makers rated the matter simple or unimportant. 
They dealt rather shortly with it because throughout they felt that they 
grasped the full range of the problems and that they were in substantial 
agreement on what to do about them. They dealt in bold strokes because 
they felt that they knew the tangles into which loose handling here could 
bring affairs. The confident consensus which induced this short way with 
the subject was not altogether well-founded, and hence not without cost in 
ambiguities. Consequent difficulties fell in two important areas-federal 
and state authority over bank charters, and federal authority to issue paper 
money and to give it the character of legal tender. Part of the trouble was 
that the framers could not anticipate the growth in sophistication in the 
economy. 11 Part of the trouble was their failure fully to declare the sub
stantive policies they sought; the record focuses mainly on government 
structure-the location and definition of power-and deals little in ideas 
about the functions of money and the legitimate uses of law concerning 
it. 12 

The clearest policy set in the federal Constitution showed strong dis
trust of allowing state legislatures to set money-supply policy. Thus the 
Constitution determined that ultimate control of the money supply should 
be a matter of national policy, in some respects fixed directly in the Con
stitution, and in others put under the authority of Congress. 

The Constitution put no less than four direct limits on state dealings 
with the money supply. (I) It forbade the states to coin money-in sharp 
departure from the Articles of Confederation, which had recognized con
current coinage authority in Congress and the states. 13 (2) In context with 
its grant to Congress of power not only to coin money but also to "regu
late the value thereof, and of foreign coin," the Constitution implicitly 
forbade the states to attempt to define the value of the coinage
continuing the policy under the Articles of Confederation, which had 
made Congress the sole arbiter of the value of coin struck by authority 
either of Congress or of the states. 14 (3) The Constitution declared that 
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"no state shall ... emit bills of credit" -a complete departure from the 
Articles of Confederation, which had left to the states full discretion in 
issuing evidences of debt which might circulate as money. 15 (4) Further, 
the Constitution declared that "no state shall ... make any thing but gold 
and silver coin a tender in payment of debts" -likewise a sharp change 
from the Articles of Confederation, which by silence left full powers in the 
matter to the states. 16 This ban concerned only state efforts to define the 
media of exchange which should be legally effective to settle transactions. 
The possibility remained that states might otherwise regulate creditors' 
rights, by setting procedural limits or delays on enforcing claims, for exam
ple, thus creating important-if secondary-effects on the utility of money. 
Well alert to this possibility, the framers put alongside the provisions limit
ing the states' direct dealings with money the prohibition on any law "im
pairing the obligation of contracts" -another significant change from the 
Articles of Confederation, which had no counterpart. The contract clause 
did not have the sharp finality of the bans on state coinage or emission of 
bills of credit; it declared more a standard than a rule, inevitably inviting 
case by case development of its content. But both the framers' intention 
and the kinds of economic and political situations most likely to invoke 
the new provision made the contract clause a complement to constitu
tional policy on the money supply. 17 

All the elements in this pattern of limits on the states appeared early 
and held steady in the process of framing the Constitution, supported in 
convention by spokesmen for large and small states alike. 18 The only major 
change that occurred attested the strength of the limiting policy, by tight
ening its expression. At a preliminary stage there were proposals that Con
gress might either permit or hold a veto over state Jaws creating bills of 
credit or defining legal tender. Hut the convention finally voted eight to 

~~~ (~~~ ~~~ ~~~~~ ~!!!~~~>. f~r a.~ a.~~~h* ~~~~m~H!~~!! ~!!n ~~ ~!!!!!' 
bills of credit, and eleven to zero for an absolute ban on state laws which 
would make anything but gold or silver legal tender. 19 Throughout, the 
explicit denial of state coinage and th:: implicit denial of state authority to 
fix money values stood in absolute form. 20 There is further testimony to 
the vigor of the policy limiting the states in the fact that no amendment or 
qualification of any part of the pattern ---including the contract clause--was 
offered in the state ratifying convenlio11s. 21 It would be wrong to read this 
rect>rd as establishing country-wide agreement. Outside the national and 
state conventions there was strong inflationary sentiment for leaving the 
states free to issue paper currency, and among small debtors fear and re
sentment that state law might not be able to ease hard times with relaxed 
legal-tender laws or stays on court enforcement of creditors' rights. 22 But 
these attitudes never showed signillcant force in the framing or ratification 
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of the Constitution; there the clear, dominant view throughout put no 
trust in money policy made by state legislatures. 

Negative judgments stand out more clearly than positive ones in this 
policy limiting state power. The constitution makers primarily wanted to 
standardize the money supply. This does not mean that they wanted to 
freeze a particular economic situation. They wanted to standardize money 
not to guard hoarded wealth, but to promote confident, vigorous action in 
market, including constructive use of credit. Dynamic rather than static, 
this market orientation sought money of stable value most clearly to foster 
a broader reach of trade at any given time; there was recurrent talk of 
maintaining the confidence of foreign traders and of traders dealing at a 
distance over state lines. There is no direct evidence of intent to regulate 
money in order to foster a greater reach of trade over time; the surest 
point we may make on this score is to say that the evidenced concern with 
stable money bore some implication of concern for encouraging men to 
lend in the reasonable expectation of repayment in money of comparable 
value to what they had put out. 23 To some extent governmental values 
figured, also. To put control of coinage and its value in the new federal 
government and to prohibit state bills of credit would assure that the new 
central government's taxing power would be economically effective and 
equitable and would help keep peace 'within the union. In contrast, free· 
wheeling state action on money would tend to drive specie out of circula· 
tion, bring only depreciated or worthless tokens into the federal treasury, 
allow the less responsible states to shirk their fair burden of federal ex· 
pense, and promote rancor among those involved in trade among the 
states.24 

But, although these market and political values were dynamic rather 
than static in purpose, they included little positive policy about managing 
the money supply for general economic growth. 25 What dominated con
temporary talk was memory of the destructive depreciation that had 
marked recent issues of paper money by the states and by Congress. 26 

Thus the most influential view among the constitution makers put more 
emphasis on defining limits of government power over money, than on set
ting substantive standards for an affirmative money policy. In particular, 
prevailing concern centered on distrust of the ability of legislatures to 
manage the money supply without falling captive to those who would per· 
sistently accept the risks and costs of inflation to get a boom. 27 Following 
the main direction of debate is the one important argument of substance 
pressed in behalf of state power over bills of credit and legal tender which 
sought to fulfill more a governmental than an economic function-to pre· 
serve full flexibility in the states to deal with temporary situations of ex
treme political or economic emergency for the safety and peace of the pol-
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ity as a whole. 28 In response, the prevailing opinion in the federal and state 
conventions was, again, basically a political judgment: that state legal pro
cess had proved too vulnerable to focused inflationary pressures and could 
not be depended on to restrict use of such powen to closely defmed emer
gencies. At basis, the framers' failure to avoid important ambiguities even 
in defining limits of government power probably stemmed from fear that 
to explore fuller definition would confront them with substantive issues of 
money management on which they might not be able to strike a working 
bargain. It seems indicative of such an attitude that the convention so deci
sively rejected the argument that concession be made to the paper money 
interest, by leaving the matter in the discretion of Congress, in order to 
reduce outside opposition to adopting the new Constitution. 29 

The constitution makers made no clear record on what experience 
proved to be a major area of state law affecting money. This was state 
chartering of private banks empowered to issue notes intended to circulate 
as currency. There is nothing directly in point on this matter in the work 
or discussion surrounding the making of the federal Constitution. The 
nearly unanimous condemnation of state-issued bills of credit was so 
strong and unqualified in the federal and state conventions that it might 
imply that the absolute ban on state bills of credit carried corollary con
demnation of state franchises for issuing private bank notes. 30 Moreover, 
the pattern of limitations on state power suggested a general intention that 
the federal government enjoy a monopoly in making policy concerning the 
creation of money. 31 Two contemporary circumstances cloud these argn
ments. Though the constitution maken wrote a separate ban on state bills 
of credit, current criticism often characterized the evil as the issue of bills 
of credit to which state law gave the character of legal tender, and a sub
stantial part of the criticism fastened on the legal-tender element as the 
root objection.32 Clearly, the sweep of the Constitution's prohibition on 
the states against making anything but gold or silver legal tender barred 
giving this attribute to private bank notes. 33 It was by no means so clear 
that a prohibition that .. no state" should emit bills of credit meant that 
the state might not permit circulating notes based solely on the credit of 
private franchise holders. 34 Given this ambiguity, and with the legal-tender 
problem otherwise disposed of, there was fair basis to argue-as did Mad
ison, in 1831-that private bank notes lacking legal-tender quality did not 
present the historic problem to which the constitution makers intended 
response. 35 A second factor is that as of 1787 only two banks were oper
ating in the United States under state franchises: the Bank of North Amer
ica, in Pennsylvania, and the Massachusetts Bank, operating under state 
corporate charters since 1782 and 1784 respectively. These banks issued 
circulating notes. But they were only two, and their limited resources and 
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the relative isolation of their operations did not add up to a situation 
likely to make the constitution makers perceive private bank notes as a 
significant expression of state law affecting the money supply.36 Thus. 
with all due allowance for the hazards of memory over a span of more 
than forty years, in 1831 when Madison's recollection was that the ban on 
state bills of credit was written with no thought for the circulating notes 
of state-chartered banks, it is easy to believe him. As Madison observed, by 
1831 experience had shown that depreciation of such bank notes could 
disturb the money supply with effects like those proceeding from state 
issues which had occasioned the constitutional prohibition. 37 But if the 
prohibition were to be read in the context of 1787, it did not speak to 
such problems as might arise from state franchising of private bank notes. 

The array of limitations which the constitution makers put on the 
states might well imply intent to put in the federal government a monop
oly of positive power concerning the money supply. 38 Moreover, the fram
ers put into the Constitution not a single explicit limit on what the Con
gress might do about money, in sharp contrast to the prohibitions so 
prominently laid on the states; a fair inference might be that Congress 
should have as plenary authority over money as it had, for example, over 
commerce among the states. 39 However, the record as a whole left as much 
in question as it settled about federal power. The framers had some clear
cut ideas about what they did not want the states to do. They did not 
show nearly as well defined a conception of what they wanted Congress to 
be able to do. 

What the constitution makers made clear about the federal authority 
was a cluster of powers which most obviously served the function of stand
ardizing the money supply. Congress had power "to coin money," and-in 
the context of the explicit ban on state coinage-held a monopoly in regu
lating that function. 40 The exclusive character of this power of Congress 
was underlined by contrast with the Articles of Confederation, which had 
given the old Congress only "the sole and exclusive right and power of 
regulating the alloy and value of coin struck by their own authority or by 
that of the respective states. " 41 The framers had no doubt what they want
ed on this score; the federal coinage authority stood the same, untouched 
and unquestioned, through all stages of shaping the constitutional text.42 

Continuing the precedent set by the Articles of Confederation, the Consti
tution further gave Congress power not only "to coin.money," but also to 
"regulate the value thereof, and of foreign coin"; coupled with the ban on 
state coinage, this grant implied-as the Articles of Confederation had de
clared expressly-that Congress had exclusive power to fix the value of the 
coin for which it might provide.43 Nothing in the record or in the Constitu
tion elaborates what is meant by this power to "regulate the value" of 
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coin. On the face of the language, the coupled grants were probably 
thought of as authorizing the manufacture of money tokens ("to coin 
money") with a metal content defined by law (thus "regulating the 
value").44 Congress might in one sense regulate the value of money by 
making it legal tender. But there is no evidence that the framers thought of 
legal tender as a dimension of value; as we shall note shortly, when they 
spoke of legal tender it was as a separate subject, and one sharply distinct 
from-indeed, opposed to-dealings with coin. 45 Again, Congress might be 
thought to regulate the value in the sense of the purchasing power of 
money, if it used its monetary or fiscal powers to affect general price lev
els. But there is no hint of this sophistication in the convention's dealings 
with the value clause. Moreover, the times were against it; the debates are 
unanimous· in condemning recent fluctuations in the market value of paper 
money issued by the old Congress and by the states before I 787, and the 
framers anticipated enough popular distrust of the extent of power pro
posed for the new central government so that it is unlikely that they 
would have meant to render their document more vulnerable in the ratify
ing conventions by overtly including an authority to manipulate prices.46 

The desire to insure that Congress could fully achieve formal standardiza
tion of the money system suffices to explain the value clause. As part of 
the same concern for standardization, the Constitution empowered Con
gress "to provide for the punishment of counterfeiting the securities and 
current coin of the United States." The Articles of Confederation had not 
spoken of any such authority in the old Congress; inclusion of the new 
item is part of the implied bias of the Constitution toward making the 
federal government the primary authority, if not the monopolist, in regu
lating the money supply. 47 Finally, there is implication of the importance 
attached to national standardization of the money supply in the fact that 
the convention rejected suggestions that Congress be empowered to con
sent to state issues of paper money, or be given a veto over the states' use 
of a retained power to issue paper money. It is significant that this one 
instance of what in effect was a plain constitutional limit on Congress's 
powers over the money supply should serve the values of national unifor
mity.48 

These were all important matters concerning the role of the federal gov
ernment in controlling the money supply that needed clarification. But 
other aspects in which constitutional policy on this score was left to argu
able implication were to prove at least as critical in the later development 
of the national economy and of social and political controversy. Three 
major questions concerning Congress's authority stood without clear reso
lution in the constitution-making record: its power (I) to issue paper 
money, (2} to define legal tender, and (3) to charter national banks. 
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Continuing in effect a grant made to the old Congress under the Arti
cles of Confederation, the Committee of Detail reported to the Philadel
phia convention the proposal that the new Congress have power "to bor
row Money •. and emit Bills on the Credit of the United States."49 In con
vention the framers voted nine to two to strike the reference to bills of 
credit, leaving simply the authorization to Congress "to borrow money on 
the credit of the United States. " 50 The brief discussion recorded in connec
tion with this action leaves two points quite clear. First, in striking the 
bills-of-credit reference there was no intent to limit the range of devices by 
which the government might exercise its borrowing authority. There was 
common concern that the government enjoy full flexibility of maneuver in 
obtaining credit, and agreement that the authorization "to borrow 
money" included by implication authority to issue such evidences of debt 
as would satisfy lenders. 51 The convention underlined the point when, 
later, it enlarged Congress's power to punish counterfeiting to protect not 
only "the current coin" but also "the securities" of the United States. sz 
Second, in striking the bills-of-credit reference there was unanimity among 
those who spoke in the federal convention that the intent and effect were 
to deny Congress authority to issue government obligations designed pri
marily to furnish a circulating medium for the regular operations of the 
economy. Supporting Gouverneur Morris's motion to strike the bllls-of
credit phrase, Oliver Ellsworth "thought this a favorable moment to shut 
and bar the door against paper money," James Wilson felt that "it will 
have a most salutary influence on the credit of the U. States to remove the 
possibility of paper money," while Madison-who at· first questioned the 
Morris amendment as perhaps hampering the Treasury's borrowing capac
ity-explained in a postscript to his notes of the convention that he "be
came satisfied that striking out the words would not disable the Govt from 
the use of public notes as far as they could be safe & proper; & would only 
cut off the pretext for a paper currency and particularly for making the 
bills a tender either for public or private debts." 53 Thus at first appearance, 
the convention discussion seems to say that striking the express authoriza
tion of federal bills of credit totally barred Congress from creating a fed
eral paper money. Even George Mason and Edmund Randolph, worried 
lest the Treasury's borrowing operations be unduly hampered, felt moved 
to declare their "mortal hatred" and "antipathy to paper money"; beyond 
recalling recent, unfortunate monetary history, the whole discussion did 
little to spell out detailed grounds of objection, but it was plain that al
most all the speakers feared that if the government held broad power to 
issue paper money, it could not be trusted to avoid disastrous inflation or 
legislative disturbance of vested money claims. 54 
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Despite this vigorous opposition to paper money, if we look closer at 
the concern expressed for fiscal flexibility we may infer that Congress still 
retained some authority to issue government paper on a scale likely to 
bring it into the money supply. Mason and Randolph made the strongest 
statements looking in this direction. Thus, "as (Mason] •.. could not fore
see all emergences (sic], he was unwilling to tie the hands of the Legisla
ture. He observed that the late war could not have been carried on, had 
such a prohibition existed" as he saw implied in striking the reference to 
bills of credit. 55 Madison cautioned that "promissory notes in that shape 
[i.e., as bills of credit) may in some emergencies be best" and explained 
that his final vote rested on his confidence that the abridged borrowing 
clause "would not disable the Govt from the use of public notes as far as 
they could be safe & proper; & would only cut off the pretext for a paper 
currency. 56 1n the South Carolina convention Charles Pinckney-one of the 
framers-asserted confidently ihat "if paper should become necessary, the 
general government still possess the power of emitting it, and Continental 
paper, well funded, must ever answer the purpose better than state pa· 
per. " 57 The proponents of striking the bills-of-credit reference did not dis
agree that Congress should have flexible authority to manage the national 
finances. But their comments do make it hard to strike a balance on the 
discussion, for they apparently believed that the government could readily 
borrow by issuing other securities than broadly held notes. In particular, 
Gouverneur Morris, on whose motion the bills-of-credit phrase was struck, 
felt that "if the United States had credit such bills would be unnecessary; 
if they had not [, the bills of credit would be] unjust and useless." In 
direct response to Madison's worry lest the government lose desirable flexi
bility, Morris (doubtless remembering his experience as aide to Robert 
Morris, who borrowed for the old Congress on his notes as superintendent 
of finance) was sure that "striking out the words will leave room still for 
notes of a responsible minister which will do all the good without the mis
chief."58 

The sum of the brief convention discussion was clearly restrictive of 
federal authority to issue paper money. So far as the talk centered on 
monetary policy as such, it was overwhelmingly unfavorable to paper as a 
regular constituent of the money supply provided for the regular needs of 
the economy. Positive concern was not for the functions of money but for 
the general capacity of the national government to manage public finance 
so as to meet unusual conditions. In this aspect the record shows division, 
though not one neatly defined. Some, like Morris, so distrusted govern
ment's ability to use paper money without succumbing to pressures not 
produced by a justifying emergency, that they apparently would deny any 
authority to issue notes likely· to be broadly held or circulating. Others, 
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notably Madison, seem prepared to accept Congress's creation of such 
notes (whether by specific gran\, or by implication from the authority to 
borrow money), where Congress might find the action reasonably neces
sary to deal with extraordinary conditions impinging on national welfare. 
These ambiguities in the constitution-making record forecast ambiguities 
in the later development of national policy. 

The Constitution spoke sharply and defmitely in barring the states from 
giving legal-tender character to anything but gold and silver. But the Con
stitution was silent on Congress's authority to define legal tender. The con
trast might imply plenary power in Congress over the matter.59 The force 
of this implication was reduced by the fact that the only explicit authori
zation on making money was .. to coin" it; in the contemporary setting 
coinage meant mainly gold or silver, which were clearly acceptable as legal 
tender.fO Legal-tender laws had become matters of recent controversy be
cause they required acceptance of paper in settlement of money claims. 61 

In their decisive vote to strike the proposed grant to Congress of power to 
emit bills of credit the framers apparently meant to deny Congress author
ity to issue government paper as part of the regular money supply for 
regular economic operations. 62 This step recommended itself to Pierce But
ler and Madison as inherently removing the danger of unfair legal-tender 
laws, which they associated with paper money. 63 On the other hand, the 
record gives some support to the idea that Congress might still issue notes 
on a broad enough scale to bring them into common circulation, to enable 
government financing to meet conditions of (presumably temporary) na· 
tional emergency or unusual impact on public welfare. 64 If such a power 
existed at all, it should be adequate to the purpose; hence it might well 
include authority to attach legal-tender character to such government 
notes, if this could be deemed materially helpful to meeting the nation's 
special need. Madison, indeed, indicated his view that authority to issue 
government notes implied authority to give them legal-tender force. In his 
first doubtful response against Morris's motion to strike the bills-of-credit 
authorization Madison asked, "Will it not be sufficient to prohibit making 
them a tender? This will remove the temptation to emit them with unjust 
views. And promissory notes in that shape may in some emergencies be 
best. " 65 There is nothing else in the record to deny Congress authority to 
give legal-tender character to any paper which it was authorized to issue. 

Grave doubt was felt by Madison and others, whether the old Congress 
under the Articles of Confederation had authority to charter a bank, 
though Wilson had argued that the authority existed wherever a matter fell 
beyond the competence of any one state. The point was left in doubt; on 
the one hand, Congress did charter the Bank of North America; on the 
other, it recommended that the states legislate to legitimate the bank's ac-
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tivities within their borders, and the bank itself took pains to operate 
under the umbrella of a state charter, also. 66 A substantial distinction ex· 
isted, of course, between the earlier situation and that under the Constitu· 
tion; the Constitution created a central government which clearly enjoyed 
sovereignty within the domain assigned it-including power to tax, borrow, 
and spend and to regulate commerce among the several states-and es
pecially might make all laws necessary and proper for executing the 
powers vested in it. 67 Doubt arose less from the document itself (its silence 
on the subject of charters or banks, and its general character in creating a 
federal government of delegated powers) than from some brief and incon· 
elusive events in the convention. Probably reflecting the disapproving view 
he had taken toward the old Congress's presumption in chartering the 
Bank of North America, Madison moved reference to the Committee of 
Detail of a proposal to authorize the new Congress "to grant charters of 
incorporation in cases where the Public good may require them, & the au
thority of a single State may be incompetent."68 Later in the convention 
Madison moved to add his chartering proposal to Benjamin Franklin's 
proposition that Congress be empowered to provide for cutting canals 
where this might be deemed necessary in the national interest. Madison did 
not then say so, but probably he believed that there might at least be ser
ious doubt whether Congress might charter any corporations without a 
specific grant of power to do so-though such a position seems hardly to 
give due weight to the necessary and proper clause. No one else clearly said 
that the specific authorization was needed. 69 Nor did Madison say any
thing to indicate that he had banks particularly in mind as creations of 
federal charters; the immediate context of his later motion was Franklin's 
canal proposal. 70 Those who spoke did indicate that they believed that if 
Congress held an otherwise unqualified authority to charter corporations, 
this authority would include banks. One brief exchange showed this and 
foretold future controversy over money supply. Rufus King opposed Madi
son's motion because "the States will be prejudiced and divided into par· 
ties by it-In Phila. & New York, It will be referred to the establishment of 
a Bank, which has been a subject of contention in those Cities. In other 
places it will be referred to mercantile monopolies." Wilson "mentioned 
the importance of facilitating by canals, the communication with the West
em Settlements-As to Banks he did not think with Mr. King that the 
power in that point of view would excite the prejudices and parties appre· 
hended. As to mercantile monopolies they are already included in the 
power to regulate trade." Mason concluded the short discussion by assert· 
ing that he "was for limiting the power [of incorporation] to the single 
case of Canals. He was afraid of monopolies of every sort, which he did 
not think were by any means already implied by the Constitution as sup· 
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posed by Mr. Wilson ... 71 Thereupon the convention voted to limit the 
whole proposal to canals and then defeated even the canal proposal by a 
record vote of eight to three. No more appears in the convention record on 
federal charters, for banks or other enterprises. 

King's opposition to the proposed chartering clause, because it would 
authorize chartering banks, reads more as a counsel of political prudence
against making a possibly contentious issue explicit-than as an interpreta
tion of the Constitution as it stood without the proposal. In 1791 Madison 
recalled the convention episode as flatly barring congressional authority to 
charter a bank, but this put a good deal more weight on the slender con
vention record than it should bear. 72 The record might better be argued to 
support the narrower point of opposition to chartered monopolies (me~ 
cantile monopolies, at that), but even here it offers little evidence of gen
eral feeling in the convention. 73 In sum, the convention left the matter of 
federal charters-including federal charters for banks-fairly open to devel
opment in the light of later experience. 

Deliberation and the pull and haul of views and interests in Congress 
under the Confederation and in the federal convention provided some base 
lines for public policy about the money supply. But the net of this expe
rience from about 1174 to 1789 was to leave the bulk of policy to grow 
out of later events. The two most abiding legacies from this first period of 
national life were a fear of government's likely excesses in issuing paper 
money and the laying of foundations for ultimate control of monetary 
policy in the central government. Beyond these matters, the early record 
left ill-defined and unresolved as many important questions as it answered. 

This state of affairs was not unique to problems of law and money. 
Rather, it relates money policy to some broad characteristics of the place 
of law in the society. The lack of clarity and the gaps in the constitution
making record attest the novelty, pace, and often bewildering tangles of 
cause and effect in the growth of public policy in the United States. Legal 
processes here were always hardpressed by events. Further, compared to 
the range and variety of later developments, the limitations of the policy 
framework with which we began highlight how much our public policy 
was built by accretion of particular decisions, administrative routine, and 
occasional crisis. A narrowly pragmatic tone pervades the history of public 
policy in the country. Finally, the limitations of the developments from 
1774 to 1789 point up the extent to which decision making even at a level 
of very competent constitutional deliberation proceeded under the imme
diacy of contemporary tensions. If it was to be functional to the contin
uing life of the country, the Constitution had to develop beyond much of 
its origins. 
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Steeg, 85, 86, 87. Cf. Farrand, 3:487-88 (Madison, writiq in 1830). Proponents of 
the bank charter arped more on arounds of practical need than of the incidents of 
such sovereipty as the Articles of Confederation conferred. Ver Steeg, 8S, 86. On 
Coqress's recommendation of validatiq action by the states, see Clarke and Hall, 
13-14; Lewis, 36, 60; VerSteeg, 87. The issue ofColllfess'sauthority apart, the idea 
of the bank and its public functions met no apparent opposition; opinion was appar
ently ready for the activist role here assigned public policy. Cf. VerSteeg, 67, 86, 87. 

8. Hammond (1), 51, 54, 63; Lewis, 60, 61, 68, 73. In 1833 the advice of distin
pished counsel-James S. Smith, Horace Binney, John Seraeant-was that the bank 
no lonpr derived corporate powers from any source other than its Pennsylvania char
ter, and hence mi&ht not rely on the ori&lnal federal charter to warrant a material 
increase in capital stock. The opinion was ambi&uous, whether this result derived 
from want of authority in Conaress to issue the federal charter in the first place. or 
from a renunciation of the federal charter implied in acceptance of that of PennsyJ. 
vania. See Lewis, 94-95. See, id., 60, 61, for contrary arpments made in the 1785 
debate over revocation of the Pennsylvania charter. 

9. On the intended monopoly, see Clarke and Hall, 12; Lewis, 30. That the situ a· 
tion did not yet allow a central-bank role, compare Hammond (1), 65-66; Redlich, 
1:97. Alexander Hamilton noted in 1790 that no public commitment to the Bank of 
North America barred charteriq a Bank of the United States, since Conaress bad 
intended a monopoly for the former only durillJ the war. Lewis, 77. 

10. Hammond (1), 63, 64; Lewis. 3, 4; Ver Steeg, 66, 116, ·120, 178. A factor 
which probably worked against a continued substantial role for the bank as a quasi
otTacial agency of national money- and credit-supply poUcy arose when, under pres
sure of its financial needs, in late 1782 the aovernment sold to private investors the 
majority interest in the bank's shares which the aovernment had ori&inally acquired 
by a loan from the bank. Hammond {1), Sl, 63; Lewis, 32·33; VerSteeg, 84, 85, 
178. One of Hamilton's arpments for creatina the first Bank of the United States 
was that the Bank of North America had developed into too-limited a Pennsylvania 
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commercial-banking role to serve the public functions at stake. Lewis, 76-79. His 
point was confirmed when the bank showed no favor to his suggestion that It might 
alter its structure to become the national bank. Id., 78, 79. 

11. On the later developments in bank-note issue and in deposit-check money, 
see Trescott, 17·18, 21, 25-26, 268. 

12. For examples of the typical focus on aovernment apparatus rather than on 
money functions, see in the federal convention, Farrand, 1:42,43, 134, 137 (Georae 
Mason and Charles Pinckney), 154-155 (Madison and Elbridae Gerry), 165 (Madison 
and Charles Pinckney), 288 (Hamilton); 3:52 (Gouverneur Morris), 616 (Roger Sher
man). In state conventions, see Jonathan Elliott, 3:76 (Edmund Randolph, in Vir· 
ginia), and 4:173 (William MacLaine, in North Carolina). Of Uke import are the refer
ences in note 31, infra, on the inclination to put a money-poticy monopoly in the 
federalaovernment. 

13. The Federalist, no. 42, p. 264, and no. 44, pp. 277, 278; cf. IOUI'nllls of the 
Continental Congrerr, 29:214. 

14. Joumals of the Continental Congress, 29:214. 
IS. The Federalist, no. 44, p. 278; cf. Farrand, 3:214 (Luther Martin). 
16. The Federalist, no. 44, p. 279; cf. Farrand, 3:215 (Luther Martin). 
17. For observations indicatilll that men linked stay laws and the like with paper 

money as parts of a pattern of state action affecting the intearity of money, see in 
the federal convention, Farrand, 1:288 (Hamilton), 2:76 (Gouverneur Morris), 3:100 
(Sherman and Oliver Ellsworth), 21S (Luther Martin); and in the state conventions, 
Jonathan EUiott, 2:144 (Thomas Thacher, in Massachusetts), 486, 491·92 (James 
Wilson, in Pennsylvania), 3:66, 207 (Randolph, in Virginia), 4:157, 159 (WiUiam R. 
Davie, In North Carolina). Benjamin F. Wright, Jr., 5, noting the scant recorded de
bate on the contract clause, seems to question that the evidence suffices to link it to 
the money issue. But this seems too narrow a readi111 of the record, in light of the 
material here cited. Compare Charles A. Miller, 44, 4S, suggesti111 that debtors and 
creditors alike saw the root problem in an unstable currency; if the character of 
money were improved, debtors would not need stay laws, and indeed miaht find that 
their threat choked off credit. 

18. See, e.g., Farrand, I:26 (Randolph), 3:6I6 (Sherman), and 2:13.), I59, 
3:106, 117·18, 607 (Charles Pinckney). 

19. Randolph early uraed that ''CoJI8less oupt to possess a power to prevent 
emissions of biDs of credit," Farrand, I :26, and memoranda of Randolph and WUson 
relatina to work of the convention's committee of detail stipulated that no state 
might emit bills of credit without approval of the national legislature, thouah Ran
dolph's notes showed proposal of an absolute ban on the states from makina any
thin& but specie lepl tender, id., 2:169, 4:44. Other early proposals of Charles Pinck
ney .and Sherman, however, sugested an absolute ban on state bills of credit. Id., 
3:106, 117-18, 616. Ideas at this point were still Ould; the Sherman memorandum, In 
rontrast to Randolph's early position, suggested that states ml&ht define leaaJ tender 
"agreeable to the standard that shall be allowed by the lepsiature of the United 
States." ld., 3:616. The first report from the committee of detail made Conpess the 
arbiter on both matters: "No State, without the consent of the Lepslature of the 
United States, shall emit bills of credit, or make any thi111 but specie a tender in 
payment of debts." Id., 2: 187. For the final votes see id., 2:435, 436, 439. 

20. Farrand, 2: 159 (Wilson notes of Pinckney plan), 187 (report of committee of 
detail), 3:117-18 (Charles Pinckney). 

21. Warren (2), 550, 775, 176. 



A PRELUDE TO POLICY ( 1714-90) I 21 

22. See Madison, in the convention, Farrand, I: 146-47, 154; in 1788, Warren (2), 
115, note I; and in 1831, Farrand, 3:495. Of like effect are other observations in the 
convention: Farrand, I: 154-55 (Gerry), 288, 289 (Hamilton), 2:76 and 3:150 (Gouv
erneur Morris), 3:214 (Luther Martin). 

23. Talk In the national and state conventions did not draw well-defined lines 
among functions of money and In particular tended to blur consideration for the 
acceptability of money in current operations and over time. There is some arbitrari
ness In assianing particular remarks to one head or the other, therefore. Acknowledg
ing this fact, one may find emphasis on protection of current trade in Farrand, 
I: 317-18 (Madison), 1 54-SS (Gerry), 2: 26 (Gouverneur Morris), 3: 1 00 (Sherman and 
Ellsworth), ISO (James McHenry); and in Jonathan EUiott, I :369 (Madison, in Vir
ginia), 2:491-92 (Wilson, in Pennsylvania), 3:566 (WUliam Grayson, In Virginia), 
4:20, 157 (Davie, In North Carolina); and in The Federt~list, no. 44, pp. 278·79. Cf. 
Madison, in 1831, Farrand, 3:495. On protecting the acceptability of money over 
time, see Farrand, 3:616 (Sherman); Jonathan Elliott, 3: 179 (Richard Henry Lee, in 
Virginia), 4:36 (Whitmill Hill, in North Carolina), 90 (Thomas Johnston, In North 
Carolina), 183-84 (Davie, In North Carolina), 306 (C. C. Pinckney, in South Caro
lina); Warren (1), 85. 

24. On protection or the revenue, see Farrand, 3:106, 117-18 (Charles Pinckney); 
cr. Jonathan Elliott, 2:336 (M. Smith, in New York). On preventing Interstate ani
mosity, see Farrand, 1:317-18 (Madison); Jonathan Elliott, 3:76 (Randolph, in Vir· 
ginia), 4: 183 (Davie, in North Carolina): The Federalist, no. 44, p. 279. 

25. The discussions show a few glancing suggestions of the Importance of keeping 
the money supply in a good working adjustment to the volume of transactions. Thus 
Luther Martin criticized the limitations imposed on state creation of money as too 
rigid relative to trade needs. Farrand, 3:214, 215. Some support of the ban on state 
bills of credit Invoked the Gresham's Jaw argument, that experience showed that de
preciated paper drove out specie and hence ultimately reduced the money supply to 
the detriment of commerce. See Farrand, 1:117-18 (Charles Pinckney); Jonathan 
Elliott, 4:90 (Johnston, in North Carolina); 4:334-35 (Charles Pinckney, in South 
Carolina);cf. Madison, in 1831, Farrand, 3:495. 

26. Jonathan Elliott, 2:369 (Madison, in Virginia), 4:90 (Johnston, in North Car· 
olina), 183-84 (Davie, in North Carolina); Warren (2), SSO. 

27. See note 12, supra. 
28. Farrand, 3:150 (McHenry), 214, 215 (Luther Martin); Jonathan Elliott, 

4:289 (Rawlins Lowndes, in South Carolina); cf. Jonathan EUiott, 3:290..91 (Gray· 
son, in Virginia), 4:88 (Joseph M'Dowall, in North Carolina). In the South Carolina 
convention Robert Barnwell distinguished the past governmental utility of paper 
issues as having been found in issues by the Congress under the Articles of Confeder
ation. Jonathan EUiott, 4:294. 

29. Farrand, 2:439 (NathanieiGorham);cf. id., 3:495 (Madison, in 1831). 
30. In particular, the fear expres.o;ed of state-issued paper money, that it would 

drive out specie and so weaken the quality and quantity of the money supply alike, 
might seem to Imply a principle broad enough also to outlaw private bank notes 
issued under state franchise. See the statement of Charles Pinckney, Farrand, 
3: 117·18, with which compare Madison's analysis of this hazard as presented by pri
vate bank notes, in 1831, id., 3:495. 

31. The sharp-cut federal monopolies on coining money and fixing its value, 
paired with the unqualified bans on state action in these two fields as well as in issu
ing state bills of credit or expanding the categories of legal tender beyond specie, 
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point toward a federal monopoly. cr. The Federalist, no. 42, p. 264, and no. 44, pp. 
277, 278. Of like import are the arguments made for the importance ora nationally 
uniform currency for the service both of trade, of government finance, and of dome• 
tic tranquillity. See notes 23, 24, supra. At an early point, even Luther Martin 
thought "that the United-States should also fix the CUrrency &. determine what 
should be the circulating Medium, from New-Hampshire, to Georgia would meet but 
few or no Opponents within these Walls." Farrand, 4:23. The proposals, ultimately 
rejected, that state laws on biDs of credit or legal tender be subject either to prior 
consent or to a veto of Congress point to a monopoly of money policy as implicit in 
the stronger flat prohibitions on state action finally put into the Constitution. See 
note 19, supra. 

32. Farrand, 1:134, 137 (exchange between Mason and C. C. Pinckney), 288, 
289 (Hamilton), Jonathan EUiott, 2:486 (Wilson, in Pennsylvania), 3:179 (Lee, in 
Virginia), 207 (Randolph, In VIrginia), 4:20, 151 (Davie, in North Carolina); The 
Federalirt, no. 44, p. 279. 

33. This was Madison's interpretation in 1831. Farrand, 3:495. 
34. Compare the recurrent, pointed concern with direct action of state legisla

tures in defining the evils feared from paper money. See note 12, supra. Note this 
focus particularly in a memorandum by Sherman, recommending "that the legisla
tures of the individual states ought not to possess a right to emit bills of credit for a 
currency." Farrand, 3:616. 

35. Farrand, 3:495. 
36. The brief charter of the Bank of North America as granted by the Congress 

and then by the Pennsylvania legislature did not expressly authorize note issues, but 
Morris's plan for the bank contemplated them and notes were Issued. Hammond (I), 
Sl; Lewis, 28, 31, 42. Likewise the short charter of the Massachusetts Bank (Mass. 
Stat. 1783, ch. 25-obviously copied in most respects from the charter of the Bank of 
North America) did not mention note issues, but the bank issued its notes, fulfilling 
the expectations of its promoters. Handlin and Handlin, 100, 101, IJ3-14;cf. Mass. 
Stat. 1791, ch. 65 (reflecting the bank's practice of note issue by setting new limita
tions on it). Blocked by competing interests from obtaining a state charter, the Bank 
of New York began operating in 1784 as an unincorporated joint stock company and 
did not obtain a charter until 1791. Broadus Mitchell, 35 I, 354. Hamilton's original 
plan for an incorporated bank envisaged its is.~ue of circulating notes. ld., 352, 353. 
Bul, throughout the years of shaping the federal Constitution the New York bank 
enjoyed no franchise from the state; thus its existence was not calculated to press on 
the framers' attention the idea that their provision on state bills of credit should deal 
with bank notes issued by a delegate of the state. Had the framers given thought to 
circulating notes issued by private, chartered banks, the favor they showed for the 
protection of market processes in the contract clause might have led them to feel that 
the market should be trusted to regulate private bank notes. Compare the concern 
indicated to guard market autonomy in the Sherman memorandum's recommenda
tion that state legislatures not have the right to make tender laws to discharge con
tracts "in any manner different from the agreement of the parties," save as Congress 
might define money. Farrand, 3:616. 

37. Compare Charles Pinckney's fear of the Gresham's law impact of depreciated 
paper on specie in the money supply. 11arrand, 3:117-18. 

38. See the Sherman memorandum preparatory to the work of the Committee of 
Detail, recommending that the ultimate medium for settling transactions be "current 
money, agreeable to the standard that shall he allowed by the legislature of the 
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United States." Farrand, 3:616. Of like Implication, note the remark attributed to 
Luther Martin early In the convention, "that the United-States should also fix the 
Currency cl determine what should be the circulating Medium, from New-Hampshire, 
to Geo11ia would meet but few or no Opponents within these Walls." ld., 4:23. We 
should not put undue weight on these preliminary observations, but they convey a 
tone which .eems carried on by the general character of what the framers later did. 
See note 31, mpra. 

39. Compare the tendency of argument in 77re Ft!dertllirt, no. lS, to point to the 
desitabillty of recognizing the plenary character of the powers proposed for the cen· 
tral government within its sphere. 

40. '111e Ft!dert~lirt, no. 44, p. 277; cf. Farrand, 4:23 (Luther Martin). 
41. '111e Ft!dertllirt, 278; .eeArtlcler o{Conft!deration, Art. IX. 
42. Farrand, 2:167, 168, 182. 
43. The articles (Art. IX) had given Congress "the sole and exclusive right and 

power of replating the alloy and value of coin" authorized by them or the states. 
The reference to alloy was continued In an early version of the compatable clause in 
the new Constitution but was apparently soon dropped. Farrand, 2:167, 168.1t did 
not appear In the version reported from the Committee of Detail, but this may have 
been because, apparently following a suggestion of John Rutledge, the committee 
had sugested only giving Congress power "to regulate the value of foreip coln"-the 
alloy of which, of course, would already have been fixed by the foreip sovereign. 
ld., 2:182. When the final document continued the omission of alloy, while defining 
the power as that to regulate the value of both foreign and domestic: coin, the likely 
Inference Is that It was thought either that power to determine alloy was Implied in 
power to coin (as a technological matter) or In power to regulate 11alue (considered as 
power to make lepl definition of the metal content of the standard domestic: coins, 
and to fix legally recognized translations of foreign money units Into United States 
unit equivalents). There Is nothing in the record to confirm or deny this reading. 17re 
Federtllirt, no. 44, p. 278, appears to differentiate coinage as a manufacturing process 
from the determination of either alloy or value, but this was said with reference to 
the situation under the Articles of Confederation, which recognized in some sense 
continued authority In the states to strike coins, alongside exclusive authority in the 
Congress to fix alloy and value. It is plain, on the other hand, that the contemporary 
view took for granted that the power to replate the value of law-made money was 
exclusively in the new Congress. Cf. 17re Federalirt, no. 44, p. 278. 

44. Rutledge's sugestion-at first followed by the Committee of Detail-of limit· 
ing the value-regulating authority to foreign coin may mean that he and they felt that 
authority to define the metal content of the standard domestic: money units inhered 
In the already given authority to col11 money. If so, by contrast the language finally 
adopted suggests that the framers' more considered opinion was that to define a stan
dud metal content was a different operation from manufacture of money tokens, 
and hence called for a separate authorization. Cf. Farrand, 2:167, 168, 182. Separate 
emphasis on, and provision for, standardizing the metal content of money units 
would fit the general tone of concern for fac:illtating reliable uniformity of trans
actions throughout the country. See note 38, supra. 

45. Cf. Farrand, 2:309, 310 (Madison), 309 (Gorham), But 1ee the Sherman 
memorandum, ld., 3:616, which perhaps speaks of the money units as standardized 
by federal authority as inherently thereby regulating what the states may make legal 
tender. 

46. On attitudes toward recent experience with the shifting market values of 
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paper money before the Constitution, as well as concern for animosities likely to be 
stirred by dealings with the money question in the proposed Constitu lion, see notes 
26-29, supra. 

47. Gouverneur Morris at one point suggested giving Congress broad authority to 
punish any counterfeiting, citing the importance of protecting the integrity of bills of 
exchange. Farrand, 2:315. His suggestion further evidences the contemporary con
cern with the values of assured standardization of instruments to effect business 
transactions. In light of later developments, the matter would faU weD within the 
commerce power of Congress. There is nothing in the record responding to Morris's 
suggestion, which he apparently did not try to bring to issue by any motion. 

48. See notes 19, 23, and 24, supra. 
49. The articles (Art. IX) granted Congress "authority ..• to borrow money or 

emit bills on the credit of the United States, transmitting every half·year to the re
spective states an account of the sums of money so borrowed or emitted," and stipu· 
lated that Coqress "shall never •.. coin money, nor regulate the value there
of •.• nor emit bills, nor borrow money on the credit of the United States .•. unless 
nine states assent to the same." That the articles referred to borrowina and emission 
of bills of credit in the alternative might argue that emission of biUs was seen as an 
activity distinct from borrowing (and hence, perhaps, an authority to create a paper 
money supply as such). But the languqe seems also consistent with treatin& emission 
of bills as an alternative form of obtainiq credit. Congress in fact issued the bulk of 
its bills of credit before the articles were adopted. These were originated as a foim of 
obtaining credit to finance the war; this practical precedent thus suggests that con
temporary experience would most naturally lead men to think or bnls or credit as a 
form or borrowina rather than as a device to create a money supply. But, of course, 
the Continental bills were also used as money until they feU into hopeless deprecia· 
tion, so that the record is ambiguous. 

The phrasiq reported by the Committee of Detail was the same as that set out in 
a preparatory memorandum by Wlson. Farrand, 2:167, 168, 182. Followina separate 
authorizations to coin money and nx the value of the coin-Le., followina direct 
authorizations to create units of a money supply-and stated in immediate linkqe to 
authority to borrow money, and in terms indicatiq the authorized bills as pledaes of 
the aovernment to pay in some other medium, the authorization to emit bills of 
credit seems on its face to be thought of more as an elaboration of modes of obtain
ing credit than as a power primarily designed to create an addition to the money 
supply as such. 

SO. Farrand, 2:303, 304. Maryland and New Jersey voted no. Compare the post· 
convention criticism of this vote by Luther Martin, addressing his Maryland constit· 
uents, id., 3:206, 214. 

S 1. On pneral concern that the Treasury possess a full ranp of borrowina instru· 
menta, see Mason, in Farrand, 2:309, 310, and Randolph, in id., 310. On intent that 
the aovernment have authority to issue some evidences of debt, see Morris, in id., 
309, Gorham, in ibid., and Madison, in id., 310. Oddly, no one is recorded as invok· 
ina the necessary and proper clause, thouah this would ~eem to supply aU the author
ity needed in aid of government borrowina. Rather, the speakers all seem to rely on 
what they find implied in the authorization of borrowina, as such. That Conaress 
enjoyed broad auxiliary powers in aid of aovernment financing was strongly affirmed 
in the South Carolina ralifyiq convention, by Barnwell and by Charles Pinckney, the 
latter a member of the federal convention. Jonathan EUiott, 4:294, 335. 

52. Farrand, 2:312, 315, 4:52. 
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53. ld., 2:309 (Ellsworth), 310 (WUson, Madison). Pierce Butler, seconding 
Morris's motion, spoke to simUar effect, though he clouded his remarks by indicating 
that he felt the effect of the action was at least as much to bar creating legal-tender 
paper u to bar creating any form of paper money. ld., 310. George Read and John 
Langdon, also supporting elimination of the bills-of-credit phrase, spoke in rather 
veiled terms, but their attitudes Implied desire wholly to deprive government of au· 
thority to issue paper money. Ibid. Mason and Randolph, and Madison in his first 
reaction to the Morris motion, incident to their concern over depriving the govern
ment of needed fiscal flexibiHty, in effect interpreted Morris's motion as depriving 
Congress of any authority to issue any kind of government paper, including of course 
paper money. ld., 309, 310. Mason, in particular, said that "congs. he thought would 
not have the power unless it were expressed." ld., 309. In general accord with these 
views was Luther Martin, later addressing his Maryland constituents. ld., 3:206, 214. 

54. Mason, in lei., 2:309; Randolph, In ld., 310. Compare Wilson's observation 
that "this expedient [of bills of credit as money) can never succeed whUst its mis
chiefs are remembered." Ibid. On the remembered evils of past paper money, see 
Morris, in id. 309 (if United States lacks credit, bills of credit wiU 1M! ''unjust &. use
less"); Gorham, in ibid. (power to issue government paper wilt be "safe" only if 
limited to aid of borrowing); EUsworth, in id., 309-10 ("the mischiefs" of recent 
money experiments "had excited the disgust of all the respectable part of America.") 
Cf. Read and Langdon, in id., 310, and 3:305. Writing in 1814, Morris said that in 
1787 he opposed "propositions to countenance the issue of paper money, and the 
consequent violation of contracts." ld., 3:419. In effect there was fUrther evidence of 
contemporary distaste for wide fluctuations in value seen as attending paper money 
in the fear of some that the ex post facto clause might result in requiring redemption 
at face of depreciated Continental currency. Warren (2), 502·3. Only John Mercer In 
the federal convention had a good word for government-issued paper money, but he 
put his view in such fashion as to indicate that he understood the Morris motion to 
reject government paper as a regular part of the money supply and that he inter· 
preted the striking of the bills-of-credit phrase as having the legal effect of barring 
any authority in Congress to create such paper money. Farrand, 2:309. That the 
power given Congress to punish counterfeiting was extended to cover government 
"securities" as well as "current coin," but did not mention bills of exchange, may 
further imply that these were not seen as possibly constituting part of the regular 
money supply. Cf. McHenry's notes, in Farrand, 4:52, with the form given the coun
terfeiting clause. lei., 2:312, 315. For other Indications of distrust of paper money 
for its fluctuations, see Grayson in the Virginia convention, Jonathan EUiott, 
3:290.91, and HiU in the North Carolina convention, id., 4:36. Further, on distrust 
of legislative ability to withstand inflationary lobbies, compare Sherman, in Farrand, 
3:616. But cf. Hill in the North Carolina convention, Jonathan Elliott, 4:36. 

55. Farrand, 2:309, 310; cf. Randolph, in ld., 310 ("notwithstanding his antip
athy to paper money," he "could not agree to strike out the words, as he could not 
foresee all the occasions that might arise.") See also, Grayson, In the Virginia conven
tion, Jonathan Elliott, 3:290, and M'Dowall, in the North Carolina convention, id., 
4:88. 

56. Farrand, 2:309, 310. Mercer opposed striking the bills-of-credit phrase be
cause it "wiD stamp suspicion on the Government to deny it a discretion on this 
point."ld., 309. See also note 53, supra. But cf. Luther Martin, in id., 3:206. 

57. Jonathan EUiott, 4:335. Barnwell, also speaking in the South Carolina con
vention, replying to Lowndes's praise of the utility of paper money in aiding revolu-
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tlonary finance, observed, "However, supposing that to be the clue that led us to our 
Uberty, yet the pntleman must acknowledge It was not the state, but the Continental 
money that brought about the favorable termination of the war. If to strike off a 
paper medium becomes necessary, Congress, by the Constitution, still have that rJsht, 
and may exercise it when they think proper." BarnweD cited no source for his opin
ion. ld., 294. 

SR. Farrand, 2:309. Compare Ellsworth, id., 310: "Paper money can in no case 
be necessary -Give the Government credit, and other resources wiD offer-The power 
may do harm, never good." And see WUson, in Ibid.: "This expedient (of paper 
money) can never succeed whUst its miechlefs are remembered. And as long as it can 
be resorted to, It wiD be a bar to other resources." 

S9. This pattern of the Constitution might be deemed to fulfiU the policy sug
psted In a preparatory memorandum attributed to Sherman, recommending a ban on 
state legal-tender laws, so that the states might provide only for payments in current 
money "agreeable to the standard that shall be allowed by the legislature of the 
United States." Farrand, 3:616. The constitutional pattern, Insofar as it be taken to 
imply congressional power to enact legal-tender laws, would be consistent, also, with 
Indications of a pneral bias toward giving the federal government a monopoly of 
money policy; on the other hand, of course, part of that monopoly might lie simply 
In direct constitutional limitations on Congress as weD as on the states. See note 38, 
supra. 

60. There Is nothing expUcit In the record, however, to show that the authority 
"to coin money" was viewed Inherently u also a power to confer legal-tender char
acter on the coinage. Nor does the record show anything to sugest that the power 
given Congreu to fix the ''value" of coined money was thought of as including power 
to confer legal-tender character on such money. See note 45, supra. 

61. 'I'M Federt~lilt, no. 44, pp. 278, 279. Objections to state-luued paper money 
were often, though not Invariably, Unked to the fact that the laws made it legal ten
der. Warren (2), SS I. 

62. See notes S3 and S4, supra. 
63. Seconding Morris's motion to strike the bUI.af-credit reference, Butler com

mented that "paper wu a legal tender In no Country in Europe. He was urgent for 
disarming the Government of such a power." Farrand, 2:310. In his retrospective 
note explaining his ultimate vote for the Morris motion, Madison explained that he 
"became satisfied that striking out the words would not disable the Govt from the 
use of public notes as far as they could be safe&. proper;&. would only cut off the 
pretext for a paper currency and particularly for making the biDs a tender either for 
public or private debts." Ibid. It should be noted that not all objections to paper 
money focused only on the posslbUity that it would be made legal tender. Thus Gor
ham, In id., 309, "was for strikina out [the bUI.af-credit authorization), without 
Inserting any prohibition (of legal-tender character, u Madison had first suggested). 
If the words stand they may suggest and lead to the measure." 

64. See notes SS, 56, and S7, supra. 
6S. Farrand, 2:309. 
66. See notes 7 and 8, supra. 
67. Cf., The Federt~lilt, no. IS, pp. 86, 88, and no. 44, pp. 280.83. 
68. Farrand, 2:321, 322, 32S. Of like import but more general was the reference 

to the Committee of DetaU of Charles Pinckney's proposal of authority "to grant 
charters of incorporation." Ibid. The committee brought out no positive response to 
either proposal. 
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71. Id., 616. 
72. Houae, 2 Februuy l79l,An11111JofCmwe~~, lstCona.,ll:l896;Farrand, 

3:362. Madison "had entertained this opinion [that Congress had no authority to 
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tived." Houae, 7 February 1791, Antttlh of Congreu 11: 1952; Furand, 3:362-63. 
Compare Jefferson in a letter of IS February 1791, Wrltingl of Thom111 lelfenon, 
5:286-87; Farrand, 3:363. 

73. The suggestion was advanced in five state conventions that the Constitution 
should include a ban on Congress's creatins any "company" or "company or mer
chants" "with exclusive advantqes of commerce." See, e.a., Jonathan Elliott, 2:177 
(Massactuuetts), 407 (New York), 4:246 (North CuoUna). The motion made in New 
York would also separately have banned congressional creation of monopolies as 
such. ld., 2:407. An effort to include such an amendment in the aeries recommended 
to the states by the First Congress faDed. In the Second Congress, in 1793, the Senate 
tabled a Uke proposal and no more was heud or the idea. Ames, 255. The debate 
over charterins the first Bank of the United States produced no proposal to amend 
the Constitution in the matter. Ibid. 





I. Functions of Law 
and Functions of Money 

Money has a legal history in the United States because, first, law affected 
the system of money, and, second, the existence of a system of money 
affected the law. The interplay affected not just secondary details but 
basic institutional tasks of law and of money. Since interaction of the two 
institutions affected their reasons for being, it is realistic to center their 
common history first on questions of function. What were established as 
legitimate uses of law to affect the system of money? How did use of a 
system of money affect the operation of legal processes? These questions 
carry a basic ambiguity: they may refer to consciously contrived results or 
purposed action, or they may refer simply to effects of behavior, whether 
or not the effects were calculated. The ambiguity is in the record itself, 
and is no small part of the history. 

In dealing with money public policy embodied custom and change, con
vention and creation. Law witnessed important changes in ideas about 
what money was-about what social devices should be treated as money 
and promoted or regulated so as to fulfill monetary functions. Thus the 
law variously recognized as money metal tokens standardized by public or 
private makers, paper declaring different commitments by governments or 
by private banks, and bank deposits on which depositors might draw 
checks. On the other hand, for a long time the law gave special status to 
money tokens made of, or resting on reserves of, precious metals the use 
of which was sanctioned at bottom by popular custom. 1 Defined by most 
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immediately felt working effects, the functions of money were treated in 
public policy, most of the time, as being those customarily described by 
economists-to serve as a formal measure of economic values, to serve as a 
medium of exchange in economic transactions, to serve as a device to hold 
in suspension the ability to command more specific assets for specific eco
nomic uses (that is, to act as a store ofvalue), and to serve as a standard of 
deferred payments. 2 Yet, both particular events and general trends in the 
country's growth generated pressures to use law to affect the money sys
tem for other purposes which did not fit neatly within the ordinary defmi
tions. 

The record shows clearly enough certain immediate points of impact of 
law on organization and operation of the system of money-as in defining 
standard units, authenticating source and legal effect, and requiring secur
ity or reserves to underpin currency, as well as other measures noted in the 
next section. The record is less clear in defining the range of large purposes 
which public policy accepted as legitimating these particular uses of law 
affecting money. Concern to decide what objectives would justify legal 
controls came only to partial-and often confused and misdirected
expression in open debate; objectives stood legitimized, or their legitimacy 
was qualified or denied, at least as much by practice as by proclamation. 
But, despite limits and ambiguities in its processes, what law did about 
money took on meaning through distinctions drawn among various ulti
mate objectives of its action. Concern attached to choices among three 
main types of goals for using law to affect the capacity of the money 
system: (I) to service a given, on-going economy, (2) to promote major 
increases or major adjustments in general economic performance, (3) to 
stabilize or change distributions of political, social, or economic power 
among classes or interest groups. The sum of events established the legiti
macy of a broad range of legal actions under the first, with some wavering 
accepted a substantial role for law under the second, and rejected overt 
acceptance of legal action of the third category. 

LAW AND MONEY IN A GIVEN, GOING ECONOMY 

First in time and most continuously pursued was use of law to foster a 
system of money which would serve the current flow of resource alloca
tions within an economy operated by broadly dispersed public and private 
decision making. Especially in the nineteenth century the market was to 
the fore in allocating resources. But it would distort matters to say that 
policy simply legitimated using law to help provide money in aid of 
market transactions. Serving the market was a high priority objective, pur-
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sued in many ways, in a society scarce of manpower and of fluid capital 
and hence desirous of encouraging institutions which would release pro
ductive private energies. 3 But at no point did public policy leave provision 
of money simply to market processes. That would have let money be gov
erned by the cumulative play of exchanges too numerous, among too 
many dealers, to allow any effort at managing the large pattern of affairs. 
This middle-class culture trusted and valued the creative possibilities as 
well as the dignity residing in men's will, reason, and energy. With this 
outlook we had a managing attitude toward our experience, however much 
we disputed over particular ends or means. 4 Thus, law in the United States 
never resigned to the market the control of a system of money. Even while 
we made legal arrangements which dispersed power over the money sup· 
ply-an approach dominant through the nineteenth century, and promi· 
nent, though to a less extent, into the twentieth-typically law embodied 
substantial controls on the money system. Prime symbol and potent ex· 
pression of fayor for dispersing control over money was the large role com
mitted to privately owned banks in supplying money. Yet, public policy 
did not leave incorporated banks--and especially institutions of a central· 
bank character-to produce a faceless, impersonal, market-style determina
tion of the money system. True, private bankers were numerous enough, 
and limited enough in immediate command of resources, so that their 
over-all impact on money was usually the product of accumulated deci· 
sions Jacking firm, central direction. 5 Nonetheless, statutory franchises for 
banks gave them the discipline of corporate organization and special privi· 
leges to issue circulating currency and placed them under legal regulation 
of their finances unlike any imposed on the general run of business. This 
body of statute law constituted a substantial effort at promoting and legit
imating the exercise of directed will on the money supply. 6 

If we were not content that money be governed by an impersonal mar
ket, we did expect that best results would come from interplay of a variety 
of economic interests, expressed mainly through bargained transactions, 
though partly through public fiscal measures. To this extent we set policy 
norms for a money system largely in marketlike terms. This viewpoint 
assumed that the prime, legitimate uses of law affecting money would be 
to make money serve the going course of an economy which, though it 
should foster productive growth, could usually be accepted as an estab
lished system, opera.ting under a given set of functional imperatives. Law's 
ordinary job regarding money was not to regulate money to reshape the 
economy or other aspects of society, but to accept the current resource
allocations process as nonmonetary factors shaped it and to help it work 
by making money its handy instrument. In these terms, public policy saw 
law's proper relations with the money system as those through which law 
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might help (l) make money a workable system of calculation or communi
cation in current allocation of scarce resources, (2) contribute to the peo
ple's willingness to accept and use given money tokens, and (3) keep the 
supply of tokens in efficient relation to the demands of private and public 
transactions. We need to examine law's immediate points of impact on the 
money system under these categories, because main lines of public policy 
emerged out of such particulars. After this inventory, it will be more 
meaningful to note occasions when policy makers spelled out more explic
itly the idea that to service the going economy was a legitimate function of 
legal controls on money. 

Law and Money as a System of Notation 

The simplest and most effective use of law affecting money was to help 
make a given system of money a workable instrument of notation and 
communication, by defining standard money units. By the act of 2 April 
1792 Congress interpreted the constitutional grants of authority to coin 
money and to regulate its value to mean that by statute Congress might 
designate a basic money unit, which it called the dollar; define compon
ents of the basic unit, which it set up on a decimal basis; and assign a 
stated precious metals content to the basic unit, which it did on a bimetal
lic basis (so much fine gold or silver to the dollar). 7 Congress underlined 
the definition of the dollar as an act of sovereignty by making its own 
choice of a metal content for this unit different from that of the Spanish 
coin then most familiar among foreign pieces circulating in the country.8 

In important respects the pattern set in 1792 proved an enduring one. The 
dollar remained the basic unit, and the country adhered to the decimal 
style of designating subunits and larger units. Responding to varying judg
ments of utility, lawmakers from time to time added and dropped particu
lar units, but throughout they kept the dollar, the quarter, the dime, and 
the cent. 9 Stability in any system of definition was necessary to realize the 
goal of making money a useful, because standardized, system of communi
cation. Changes in denominations of units did not get in the way of this 
goal. But, frequent changes in definition of the precious metals content of 
the basic dollar unit would interfere with the communications function of 
money, apart from other possibly disturbing effects. Legislative practice 
was consistent with regard for money's communications function. Con
gress changed the fine gold content of the dollar in 1834. In 1934 it 
authorized the president to fix the weight of the gold dollar at any level 
between SO and 60 percent of its prior legal weight, and under this author
ity the president devalued the gold dollar to 59.06 percent of its former 
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weight. Congress never altered the fine silver content of the basic unit. 10 

Acts of ISS I and 1853 not only changed the denominations of silver sub
units, but also reduced their silver content so that the metal in them was 
not proportionate ·to the metal in a coined silver dollar, and our policy 
thenceforth adhered to this device of providing lesser-"subsidiary" -coins 
defined in metal contents on a different measure than that of the dollar. 11 

In 1873 a revised coinage statute omitted authorization of a silver dollar, 
but in 1878 Congress restored the silver dollar to the monetary pattern. 
Through years during and after the Civil War in which paper dollars fell in 
value compared with gold, Congress did not change the gold-content defi
nition of the dollar as ftxed in 1834. Some debate attended creation of 
subsidiary coin, and high controversy surrounded the position of gold and 
silver in the dollar. But the moving force in the 1834 change in the dollar's 
gold content, in the 1851 and 1853 acts establishing a subsidiary coinage, 
in the mid-century adherence to the 1834 gold definition of the dollar, 
and in the late nineteenth-century shifts regarding silver was concern about 
the supply of money and not policy concerning money's function as a 
system of economic notation. The 1934 devaluation was designed to affect 
the general price level to stimulate economic growth, though the ban on 
private traffic in gold or gold coin did deal with an auxiliary issue of nota
tion. Thus the controversial aspects of these various measures belong to 
another story than that of policy on money as a notation system. 

Legal provision for money as a notation pattern was noncontroversial 
through practically all the span from 1790 to 1970. The closest events 
came to an exception was some interest shown in the late nineteenth cen
tury that the United States join in establishing an international set of com
mon money units, but this idea foundered on opposition abroad and rela
tive indifference at home. 12 Not only was policy on money as a system of 
notation noncontroversial; it also was marked by striking absence of felt 
need for compulsion. Congress provided a pattern of money units, but did 
not require their use or declare unlawful the use of any other system of 
money-unit definitions. The utility of a commonly accepted notation was 
enough to obtain conformity to it, especially in a society which relied as 
much as this did on allocating resources through an energetic and expand
ing market for which a standardized money notation system rapidly be
came a functional imperative. 13 The one substantial issue of compulsion in 
using the law's standard money-notation scheme arose when private 
contracts provided for payment in agreed weights of gold or in coin or 
currency equal to the market value of the contracted weights of gold. The 
Supreme Court found nothing in congressional legislation to invalidate 
such payment stipulations under the statutes as they stood in the second 
half of the nineteenth century; in 1935 the Court found that Congress had 
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rendered such stipulations illegal and unenforceable and that this statutory 
determination was within Congress's authority to regulate the value of 
money and to regulate the money supply in the interest of a properly 
functioning national economy. 14 The basic issue over the gold-or-gold
value payment clauses was not simply preserving a legally stipulated sys
tem of money notation, however, but, rather-as in the case of problems 
over the gold and silver content of the dollar and the provision of a subsid
iary coinage-concerned regulation of the supply of money. Thus we shall 
come back to the matter in the context of supply issues as such. 

The uncoerced, uncontested acceptance of the pattern of money nota
tion set out in 1792 constituted the most continuously successful use of 
law to affect the money supply in the United States. Success reflected 
partly the fact that the pattern set in 1792 had definite, clearly under
standable and calculable content, partly that these working virtues had 
quick appeal in contrast to the clumsy and uncertain condition of our pre
vious dependence on a variety of foreign coin of unreliable content. Law 
was potent here in standardizing forms of behavior, because standardiza
tion was in fact functional to valued substance (a firm, readily useable 
scheme of money notation served the growth of the market), because pub
lic attitudes were receptive to this functional worth (common opinion in 
this country rated high devices which served economic productivity), and 
because substantial vested interests had not attached to earlier adopted 
forms (the act of 1792 became operative in an economy only on the thres
hold of development). It would be unrealistic to downgrade this success of 
law in affecting the money supply because it dealt only with the forms of 
money. Forms make possible contrivance of larger, more varied, and more 
effective ends and means of substance. They did so here. When law helps 
organize existence into meaningful (ends-and-means-oriented) experience, 
it is involved in the heart of the human enterprise. No such use of law is 
unimportant in the sum of social organization. 

Law and the Practical Acceptability of Money 

Money is an instrument for helping men create and manage some of 
their relationships. Money has no substantial meaning unless men will use 
it. That a design of money units is available for communication facilitates 
use. But a system of symbols, by itself arbitrary and abstract, offers only 
the minimum inducement of convenience to energize will and persuade in
dividuals to commit themselves to action. To make a system of money 
have working effect, men must be willing to accept the money tokens and 
have confidence that others will accept them in effecting immediate ex-



FUNCTIONS OF LAW AND FUNCTIONS OF MONEY / 3 5 

changes, or as conferring future command over other assets, or as depend
ably measuring some deferred performance. So a central concern of public 
policy was how law could promote the practical acceptability of a given 
system of money. 

Because money was an instrument in effecting relationships, how it 
worked was determined by interaction of factors in the relations of which 
it was a part. Law was almost always one of those factors, but only one. 
There is temptation to rate law a primary, if not indispensable factor
partly because the most visible forms of money (coin, paper currency) 
commonly bore the government's validating stamp or were issued under 
some franchise granted by law, partly because the commonly used money 
tokens existed always within some frame of legal promotion or regu
lation. 15 But the roles of private banks should caution against exaggerating 
law's direct contributions to the working money system. Bank deposits 
and checks drawn against them developed to provide the bulk of money. 
These developments first found sanction and support in tl1e general law of 
contract and later in the more specialized growth of the law of commercial 
instruments, while the banks which created and administered this new 
kind of money were typically organized in forms set by corporation law. 
However, deposit-check money grew to its pre-eminence primarily on the 
initiative, invention, and energies of private dealers. Checks were in sub
stantial use in principal commercial cities by the beginning of the nine
teenth century. But the law's fumbling recognition that such drafts on 
deposits posed special problems concerning the money supply rather than 
merely problems of private contract lagged by about a generation behind 
emergence of this new monetary pattern. Not until mid-twentieth century 
did the law achieve reasonably effective accommodation to the problems 
which bank deposits and checks posed as the principal component of the 
money supply. Meantime, excessive shifts in credit balances matching ex
cesses of business optimism or despair, recurrent liquidity crises, and the 
disastrous runs which banks suffered when they lost the confidence of 
depositors, all testified to how much deposit-check money depended on 
general economic and social factors apart from law. 16 We should assess 
law's roles with cautious skepticism, expecting that, though important, 
they will be specialized and relatively marginal among all factors which 
determined the practical acceptability of money. 

Authenticity of Source and Form of Money 

The most distinctive and effective use of law to promote acceptability 
of money was to give assurance that given tokens or symbols of money 
were produced by a responsible, identified issuer and were cast in such 
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form that they would have some legal recognition as true elements in the 
money system. Thus the federal mint manufactured coin which bore the 
mint's guaranty of regularity of source and metal content; a federal print
ing agency produced authenticated paper notes of the United States, of 
nationally incorporated banks, and of the Federal Reserve System; state 
statutes provided franchises of incorporation to certify banks which in 
turn might issue circulating notes, and state statutes and judge-made law 
combined to standardize forms which would give reliable legal content to 
relations among banks, their customers, and third parties concerning 
checks drawn on bank deposits. 17 Authenticity of source and form served 
to make money units acceptable in two different ways. The law's certifica
tion guaranteed that coins contained specified standard metal content. The 
standard forms within which law guided the issue of paper money or 
checks guaranteed a designated issuer as responsible for the conditions on 
which the tokens were created and circulated, and as responsible to meet 
such promises of further performance (usually redemption or payment in 
coin or other money) as the tokens declared. Authenticity of source was 
obviously not an ultimate assurance that the people would in practice 
accept money; it contributed to acceptability because of further factors
the intrinsic value which the people felt to reside in given quantities of 
certain metals, or the people's confidence that particular issuers could be 
relied on to meet commitments which were valued more highly than the 
pieces of paper which symbolized them. But, though it was not an ulti
mate basis of acceptability, authenticity of source and form was a practical 
prerequisite to the operation of other factors and aided the everyday 
working of the money system. The law's modes of authentication raised 
presumptions of regularity which smoothed transactions and economized 
effort. That these were real contributions was evident in the continuous 
concern of the law with the threat which counterfeiters posed to the work
ability of the money supply, in early difficulties experienced with sub
standard foreign coins, and in the reference books which were common 
equipment in early nineteenth-century business firms to confirm the exis
tence and reliability of note-issuing banks. 18 

The trend of public policy was to assure authenticity of source and 
form by unifying and centralizing authorized centers and forms of issue 
and by increasing the role of government in the process. In creating a na
tional mint the federal act of 1792 used the offer of a government service 
rather than the imposition of compulsion to pursue the goal; this tack was 
emphasized both by the provision for coining either gold or sllver and by 
the original absence of a fee for the coining. Service and compulsion were 
mingled when, in creating a national bank system in 1863 and 1864, gov
ernment provided a facility to print national bank notes and required na-



FUNCTIONS OF LAW AND FUNCTIONS OF MONEY f 31 

tional banks to obtain their notes from this office. 19 Compulsion was the 
characteristic mark of the trend to unify and centralize sources and terms 
of creating money. The federal Constitution began this trend by giving the 
federal government a monopoly of official coinage and of direct creation 
of government paper money. 20 Nothing in the Constitution barred private 
manufacture of coin, and through the first half of the nineteenth century 
Congress did not act against private coinage. Though privately produced 
coin never made more than temporary and marginal contributions to the 
money stock, this phase of the matter highlights both the general favor for 
broad dispersion of decision making power in the economy and the ulti
mate vigor of the trend to monopolize final authority over money in gov
ernment. Beginning in 1864 Congress barred private manufacture of metal 
tokens intended to circulate as money, and the courts accepted this claim 
of authority, apparently as a "necessary and proper" incident to the grant· 
ed power to coin money.11 General contract law allowed any contractor to 
issue his notes and circulate them so far as the market would take them. 
But, beginning with Massachusetts, New Hampshire, and New York legisla· 
tion of 1799 and 1804, it became common policy in the states to declare 
that circulating paper might be lawfully issued only by banks duly incor· 
porated under state statutes. This pattern of state policy seems to have 
begun in response to the desire of holders of early bank charters to enjoy 
legal protection against competition. But with increasing liberality the 
states chartered banks with note-issuing privileges. and in this context limi
tation of note issue to chartered institutions took on more the character of 
protecting authenticity.12 In 1865 Congress imposed a prohibitive tax on 
circulating notes of state-chartered banks, and thus created a monopoly of 
note issue in the new national banks. This measure was taken largely to 
help finance the North's war effort (by helping create a market for federal 
bonds, which might be deposited as required security for note issues), but 
it was urged in part, also, as a means to create desirable uniformity in the 
form and sources of paper currency. There had been bewildering variation 
in the form of state bank notes, and in the discounts at which thev were 
taken in trade, reflecting differences in popular faith in the soundness of 
the issuing banks. The new national bank issues-produced by a federal 
printing office in a format standard for the whole country, secured by 
deposit of government bonds, and issued by banks whose financial struc· 
tures were under some uniform regulation-did provide paper money more 
readily identifiable and secure, and hence circulating free of discount. The 
movement for a uniform style of paper currency reached logical fulfill· 
ment when after 1935 Congress retired national bank notes in favor of the 
notes of the federal reserve banks. 13 

Deposit-check money did not lend itself to such rigorous uniformity as 
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could be imposed on a paper currency, since deposit-check money was 
created by the activity of countless private negotiators. Here was no coun
terpart of the law's policy of forbidding private creation of coin or limiting 
private creation of general-circulation paper. Checks drawn on deposits ful
filled money functions because business practice accepted them so. How
ever, the law of commercial instruments supported business practice by 
putting law's sanctions behind reliably defined claims of depositors on 
banks and of endorsees on makers and banks. Broader markets bred pres
sures for more assured uniformity in the legal character of deposit-check 
money. An early response to this pressure was in the courts; in Swift v. 
Tyson (1842) the United States Supreme Court asserted power in the 
interests of uniform administration of commercial law to declare its own 
doctrine on the effect of commercial instruments. More telling was the 
fact that the first nationally successful uniform act sponsored by the Com
missioners on Uniform State Laws was the Negotiable Instruments Law, 
which created a standard pattern of obligations and claims affecting 
deposit-check money. In mid-twentieth century the new Uniform Com
mercial Code reinforced and enlarged this direction of policy. As use of 
checks spread over wider markets, banks became more and more involved 
in collecting or paying checks which had to be transmitted through one or 
more handling stages. Banks' imposition of charges for collection or pay
ment in such circumstances inevitably qualified the money value which the 
face of checks indicated, and to that degree carried a threat to utility of 
deposit-check money. The first response was by private agreement; be
tween 1900..12 banks in ninety-one cities agreed on uniform charges for 
handling checks. But, this kind of cooperation-especially as to regional 
arrangements-was exceptional, was mostly limited to large cities where 
many country banks kept balances, and in any event only regulated the 
amount of collection or payment charges but did not eliminate them. It 
was the competitive impact of the Federal Reserve System which at last 
largely eliminated payment charges and thus made the bulk of deposit
check money operative at its full declared value. If a bank and its depos
itors contracted for payment charges, the Federal Reserve Act did not for
bid the agreement. But the Federal Reserve had and used the authority to 
refuse to accept for collection checks drawn on banks which deducted a 
fee for payment. The competitive convenience of Federal Reserve collec
tion machinery was such that by mid-twentieth century about 88 percent 
of the country's commercial banks were paying checks at par through the 
Federal Reserve procedures. 24 

The law also acted to protect authenticity of the money supply against 
intentional private debasement. The Constitution expressly authorized 
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Congress to punish counterfeiting the coin or securities of the United 
States. An unsympathetic reading might have confined this authority to 
punishing only the manufacture of deceitful imitations. But the Supreme 
Court gave short answers to such literalism. The grant of authority to coin 
money, reinforced by the grant of powers necessary and proper to exer
cising the more specific authority, should be read to mean that Congress 
might punish passing as well as making counterfeit coin, or possessing 
counterfeiting tools with intent to make wrongful use of them. The power 
extended also to protecting the government's paper notes. 25 The ready lib
erality of this course of decision attested the gravity with which the judges 
estimated the threat of counterfeiting to an effective money supply, and 
the high importance assigned to assuring that money should gain all the 
acceptance which authentic issue could help give it. Congress was of like 
mind, and over the years steadily enlarged the reach of penalties against all 
varieties of counterfeiting action. 26 State law supplemented this policy by 
bans on forgery. which worked to safeguard the integrity of deposit-check 
money, as did like federal legislation against such frauds on national 
banks. 27 The pattern of liberal protection was Oiled out by the Supreme 
Court's readiness to find that uttering forged or counterfeit money tokens 
might be punished by both the United States and a state. as involving dif· 
ferent offenses against each, without infringing the sovereignty of either or 
violating the constitutional policy against double jeopardy. 28 

In part by holding out useful service (the mint), in part by imposing 
standards within which men might exercise private options (styles of 
bank-note issue, legally defined claims and obligations concerning deposits 
and checks), law made itself felt on the money supply by attending to 
authenticity of source and form. Of course the law was effective in these 
respects because it drew on and supported common custom and prevailing 
business invention and practice: general trust in gold and silver as ex
changeable goods, learned conOdence in certain manners of transaction. 
Nonetheless, the pervasive use of forms defined in law and the absence of 

broad clashes of interest over measures taken to certify authenticity point 
to this use of law as that in which law had most clear-cut effect on the 
practical acceptability of money. Law had such successful impact in this 
area probably because, however important to good operations, arrange
ments to assure authenticity were of limited instrumental effect-not 
bringing into play a wide variety of more remote interests-and their prime 
utility (to foster reliability of communication through money) so plainly 
served a functional requisite of transactions as to evoke a ready sense of 
shared value among all those affected. Law has its clearest chance of effect 
when it not only serves functional requisites of social relations. but also is 
commonly perceived as doing so. 
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The Quality of Legal Tender 

The idea that some money tokens should have a character called legal 
tender is as old as any item in national money policy. Legal tender is a 
quality of money wholly made by law, as much as the legally established 
or licensed forms which certify the authenticity of money. True, such 
operative effect as legal-tender status had outside the workings of legal 
process depended, like most aspects of money, on other factors besides the 
statutes, and particularly on public confidence or want of confidence in 
the general economy and the stability of government. Nonetheless, tokens 
had legal-tender effect only if the law said they should have it; likewise, 
law might legitimate the circulation of designated kinds of tokens as 
money without making them legal tender. 29 

The core idea of legal tender stood the same through the legal history 
of money in the United States: that certain law-designated tokens should, 
so far as the law was concerned, fully satisfy money claims recognized as 
legally enforceable. These might be claims of government on private per· 
sons for taxes, or claims of persons on government (as for repayment of 
money lent to the government on its notes or bonds), which the statutes 
declared might be discharged only in particular stated forms of money.30 

Or, the claims might be those of some private persons ·on other private 
persons, which the statutes said might be discharged by payment in partie· 
ular tokens so designated by law.31 The same tokens might not be legal 
tender for all purposes; some forms of money might be made receivable 
for debts owed the government, or to pay some obligations of government 
other than its bonds (as to pay salaries of public employees), which were 
not made binding means of payment among private persons. 32 One limita· 
tion inhered in all legal-tender laws: They operated only to determine 
what medium of payment must be accepted in law, and at what standard 
of value, to satisfy claims already reduced to fixed sums ofmoney.33 Law's 
authority to confer legal-tender status was not treated as authority to regu
late the exchange value of money, so as thereby to regulate determination 
of the money worth of a claim (such as a claim for damages for personal 
injury) which had not already been set at a sum of money by contract, 
statute, or court judgment. 34 

On the whole the sanctions by which law enforced legal-tender status 
amounted to as stable a body of policy as the core definition of legal ten· 
der. Under stress of war the Continental Congress resolved in 1776 that 
anyone found guilty of refusing to receive its bills of credit in payment 
should be publicly declared "an enemy of his country and precluded from 
all trade or intercourse with the inhabitants of these Colonies."35 The Con· 
gress did not claim authority in itself to declare or enforce legal-tender 
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status for its notes, but under its urging legislatures in the rebelling colo
nies did so. 36 This early resort to positive penalties on those who would 
not honor the legal-tender quality of government paper proved to set no 
continuing precedent. After the revolutionary years and until mid-twenti
eth century government did not enact penal sanctions to implement legal
tender laws. The standard policy was to rely only on civil sanctions, and 
these of indirect operation. One approach was simply by persuasion, when 
statutes gave a limited legal-tender status to designated money by declaring 
that it would satisfy debts owed government; thus Congress declared na
tional bank notes legal tender to pay taxes other than customs duties 
owing to the United States. 37 Conversely ,limited legal-tender status might 
be given by limited compulsion. Thus generally in the nineteenth century 
the United States enacted that only gold or silver coin would discharge 
duties on imports. 38 And, in like character, Congress stipulated that any 
national bank must receive at par for any debt due it all notes issued by 
any lawfully organized national bank. 39 The sanctions in the law of legal 
tender affected the greatest range and variety of social relations insofar as 
they bore on settlement of private obligations which had been reduced to 
stated money sums. Where the law's definition of legal tender governed, it 
meant on the one hand that the claimant must accept payment offered in 
legal-tender tokens on pain, else, of being ruled in breach of contract or at 
least of being deprived of judicial remedy against his debtor, and that on 
the other hand the debtor must offer legal-tender tokens lest he become 
liable as defaulting on his contract. 40 Whether a court would hold that the 
legal-tender laws defined the only satisfactory performance in a given situ
ation was decided in ways which showed the relative weight which public 
policy assigned to the market and lo private governance of transactions on 
the one hand, and to official regulation of economic dealings on the other. 
Though early decisions were at some variance, the prevailing pattern fa
vored full leeway to business custom. As it became customary to rely on 
all forms of legally legitimated currency and on bank checks to settle 
money debts, so the courts tended to presume that the parties intended to 
adopt such media where they merely provided for performance measured 
in money and had not stipulated for legal tender. Thus payment in cur
rency that was not legal tender or by a good bank check constituted per
formance, unless the one to whom performance was due specifically ob
jected.41 Where the parties' agreement called for settlement in coin or dol
lars or lawful money, this was ready to require payment in legal-tender 
money, but without further specification by the parties, such terms would 
be satisfied by any legal-tender tokens which the law provided. 42 

In the second and third legal tender cases (1871, 1884 ), the Supreme 
Court ruled that Congress had authority reasonably to decide what defini-
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tions of legal tender would best serve public interest and that the public 
interest in an effective money supply warranted applying the statutory 
definitions of legal tender even to govern agreements for payment in legal
tender money made prior to the legislation. 43 However, the law's favor for 
freedom in private contract was dramatized by parallel decisions in which 
the Court interpreted the Civil War legal-tender legislation as not intended 
to bar enforcing, according to their terms, private contracts to pay debts in 
gold or in the gold value of existing legal-tender paper.44 These decisions 
skirted the question of Congress's authority to restrict the competence of 
private contractors to settle the medium of exchange between themselves. 
In 1933 and 1934 Congress forbade private holding or dealing in gold, 
under penal sanctions, and barred enforcement of private contracts calling 
for payment of debts in gold or in paper currency valued in gold. In 1935 
the Court ruled that Congress had authority to exert ultimate control in 
defining both lawful media of exchange and the media which in law would 
be treated as satisfying debts, even as to private contracts made prior to 
the legislation. 45 

Thus, again under urgent circumstances, in 1933-34 public policy re
turned to an approach which it had not employed since 1776-using posi
tive regulation to compel persons to accept government paper as legal 
tender.46 True, the 1930s policy did not go so far as that attempted in the 
Revolution. Congress did not compel persons to settle money transactions 
in government legal-tender notes; nothing that Congress did in 1933 and 
1934 forbade individuals to settle their debts in deposit-check money, 
which by then was the principal type of money not of legal-tender status. 
However, in narrowing the range of legal-tender money by its general out
lawry of use of gold or gold coin for all ordinary money transactions, the 
policy set in 1933-34 regulated the supply of money in a way which di
rectly increased law's pressure to use a particular medium-government
sponsored notes-to satisfy money claims. The prime mover was regulation 
of the supply of money rather than of legal-tender status. But the effect 
was to add to law's sanctions for inducing men to honor the legal-tender 
status which law assigned given tokens, by drastically limiting options for 
settling money transactions. 47 

What we have considered to this point is what legal-tender status meant 
in legal definition and in legal sanctions. The content that public policy 
put into the term for the most part implied rather than expressed the pur
poses for which law conferred legal-tender status on some money tokens; 
we must infer purpose more often from function than find it declared. 
Some functions did not relate to the working of the money system as 
such. Thus, legal-tender status served the general interest in ready conduct 
of market transactions and in ready government allocation of economic 
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resources, by making for more precise communication in contracts and by 
helping government and those subject to it to know the exact terms in 
which taxes and public debts might be satisfied.48 Again, legal-tender sta· 
tus served the general interest in efficient operation of courts, by providing 
a specific measure of what would satisfy money judgments. 49 These were 
social functions of some importance, but they were not uses of the legal
tender device to serve the money system. However, in creating legal-tender 
status, Congress did seek to make two contributions to the operation of 
the money system as such. One purpose-embodied in the 1933-34 re· 
moval of gold from the category of legal tender-was that the definition of 
legal-tender tokens be auxiliary to determining the quantity of money; we 
shall take note of this matter again, in considering policy on money sup
ply. A second purpose was to bestow legal-tender status to help promote 
the practical acceptance of given money tokens. This is the purpose of the 
legal-tender laws which presents their most distinctive, planned contribu
tion to the money system. 

Through most of the years there is little evidence that promotion of the 
acceptability of money was the dominant purpose in maintaining the 
legal-tender Jaws; most of the time it appears likely that the utility of 
legal-tender status lay in its service to the administration of contracts, of 
government finance, and of the courts. Crisis situations apart, there are 
two limited exceptions to this appraisal. In the first half of the nineteenth 
century, when the United States was markedly failing to match the supply 
of its own coin to the needs of the economy, Congress from time to time 
conferred legal-tender status on designated foreign coin, to enlarge the sup
ply of currency by encouraging acceptance of such tokens. 50 Again, when 
Congress in 1851 and 1853 created silver coin in fractions of the dollar 
with silver content less than the formally declared value, it conferred 
legal-tender status on these subsidiary coins to limited amounts, seeking to 
encourage their acceptance both by the grant and by its limitations. 51 Of 
potentially greater public impact, however, was resort to the grant of 
legal-tender status to promote the acceptability of money tokens in per· 
iods of major economic stress, notably in war. The Continental Congress 
recommended-and legislatures in the rebelling colonies adopted-legal· 
tender status for the Congress's bills of credit, because lawmakers believed 
that the device would help support the financing of the war. 52 Policy 
makers did not lose sight of this potential of legal-tender status; it was 
proposed in aid of floating treasury notes to finance the War of 18.12. be
came the subject of vigorous controversy, and in 1814 was rejected as an 
unfair use of government power. 5;' Congress assigned legal-tender status to 
the United States notes (greenbacks) issued to help finance the North's 
war effort in 1862 and 1863, partly in the belief that legal-tender quality 
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would help the government float them and keep them in circulation. 54 In
cident to holding that Congress had constitutional authority not only to 
i!lsue legal-tender paper but to make it effective to discharge private debts 
contracted before or after such currency was created, the Supreme Court 
recognized that promoting popular acceptance of the currency was one 
proper purpose for congressional action. 55 

Lawmakers might confer legal-tender status to make particular money 
more acceptable. Whether the device was effective to that purpose was 
something else again. Gold and silver were early declared legal tender be· 
cause they had deep-rooted acceptance in popular custom, rather than the 
other way around. The federal Constitution implied acknowledgment of 
this state of affairs when it forbade the states to make any thing but gold 
or silver coin legal tender. Public policy also implicitly acknowledged the 
weight of popular practice by conspicuous absence of effort to limit cur
rency to that which was declared legal tender. In the first half of the nine
teenth century state bank notes supplied the bulk of money tokens. Their 
quality was uncertain enough to cause them often to circulate at a dis
count. Yet they circulated, and were allowed to do so without benefit of 
legal-tender status. Not until 1933 did Congress give legal-tender status to 
national bank notes or to federal reserve notes, circulating concurrently 
with legal-tender United States notes. In the late nineteenth century con
troversies over silver, men did not oppose giving legal-tender status to silver 
coin because it would force individuals to use a type of money token 
which in practice was unacceptable to them, but because the ratio pro
posed between gold and silver would overvalue silver relative to gold; the 
issue was not legal-tender status, but terms of supply. The two notable 
precedents for using legal-tender status to promote the acceptability of 
tokens suggested that the effectiveness of the device was at best marginal. 
The bills of credit of the American Revolution depreciated to worthless· 
ness, for all their quality as legal tender and despite the threats by which 
Congress and local legislatures sought to compel their acceptance. 56 1n the 
Civil War years the greenbacks soon depreciated substantially, relative to 
gold. Their legal-tender character notwithstanding, what determined the 
degree of the greenbacks' acceptability were other factors, especially the 
North's fluctuating fortunes in the war and market speculation. Against 
this background it appears that the prime purposes for which public policy 
maintained legal-tender money most of the time were those of the admini
strative regularity and convenience of the market and of government fiscal 
operations, and not to foster popular acceptance of particular money. The 
only domain within which legal-tender status clearly had practical effect 
was in the internal operations of legal processes themselves, and this 
simply because legal agencies could successfully set the terms of their own 
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functioning; a court could effectively control its own judgments, so that in 
a proper case it might refuse to recognize that a debt had been satisfied 
save by the proffer of legal-tender money; so the tax collector might refuse 
t9 recognize that a claim for import duty might be discharged by any but 
the kind of money the statute stipulated. That legal-tender money had 
such undeniable effect in the operations of law itself might, indeed, indi
rectly persuade men to use the tokens in settling debts without pushing 
matters to· formal confrontation through legal process. In time of stress 
sophisticated traders might invoke in market the background pressure of 
legal-tender laws; thus, recognition of the utility of legal-tender require
ments generated substantial banker support for the act of 1862. But the 
record offers no basis for thinking that in ordinary times and among most 
men such responses were made under stronger compulsion than a sense of 
convenience; experience in the revolutionary and Civil War years showed 
that if circumstances brought crises of confidence in public finance legal
tender status could not be depended on to keep money acceptable in prac
tice. In times of stress the significance of legal-tender status was auxiliary 
to the law's dealings with quite different problems, of the supply of 
money. 57 

Command of Other Assets: Liquidity 

Ordinarily, in the going economy, men did not want money in order to 
hoard it. They wanted it because they believed that they could use it to 
obtain or command other assets, or to obtain reliable commitments of 
other assets in future. This belief rested on predicted willingness of holders 
of other assets to exchange them for money, resting in turn on confidence 
that the money would continue to be acceptable when the new holders 
wanted to exchange it for something else. There were some distinctively 
law-made factors contributing to the reliability of these ordinary expec
tations-the law's assurances of authenticity of the source and form of 
money tokens, and to a less degree its grant of legal-tender status. But the 
workability of money required a broader base than law's forms alone 
could establish. It required shared confidence that the economy was di
versely and richly productive enough to supply a growing volume and vari· 
ety of particular satisfactions. It required shared confidence that in a given 
state of the economy enough persons would accept particular money to· 
kens in temporary substitution for other goods to make those tokens a 
reliable means to sustain differentiated roles in a society characterized by 
increasing division of labor. The kinds and extent of practical acceptability 
of money thus reflected and grew out of what the people sensed as the 
potentials of the whole economic and social context. It inheres in this esti
mate that law could make only limited contributions to the practical-as 
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distinguished from the formal-acceptability of money. But this did not 
mean that law was not significantly involved. Law's principal business is 
with the good order of social relations, and the practical acceptability of 
money was both a product of and a moving factor in significant social rela
tions. 58 The problem was not whether law should be involved in promoting 
the practical acceptability of money, but what should be the nature ofits 
involvement. 

Public policy dealt with the practical acceptability of money in two 
phases. The first phase-from early nineteenth century to the 1920s-took 
as law's goal the promotion of liquidity in the money system-a limited 
goal, involving quite limited uses of law. The later phase-which did not 
take form clearly until the 1930s-in effect identified achievement of the 
practical acceptability of money with achievement of efficient relations 
between the total supply of money and the working needs of the whole 
economy. In this second stage, policy continued some concern with liquid
ity. But preoccupation now was with managing the supply (the quantity 
and velocity) of money for the productive stability and growth of the 
economy; protection of the acceptability of money became a by-product, 
rather than the focus of policy. 59 

Uquidity of money tokens was an idea shaped in the first instance by 
business experience and not by law. It reflected hard realities in men's eco
nomic behavior, to which law had to respond if it was to promote needed 
enlargement of the money supply. From the early nineteenth century the 
growing volume and variety of economic exchanges and shared invest
ments-brought to a focus on the money system especially by private 
search for profits in banking-produced a strong undertow of demand for 
growth in the volume and variety of forms of money. The response-a 
mingling of developments in business practice and in law-was extension of 
the kinds of money tokens which came into practical acceptance, from 
coin to bank notes, to deposit-check money, to government-issued circu
lating paper. 60 This growth was inhibited by recurring want of popular 
confidence that the newer tokens would in fact put in their holder the 
wide range of options that money should confer, to shift into other assets 
of more particularized use. Thus through the nineteenth century and into 
the 1930s a prime use of law affecting the money system was to foster the 
liquidity of money tokens. In this context liquidity meant the practical 
ability of the holder of one kind of money token to obtain for it on his 
demand another kind of token which he and most other persons regarded 
as of more assured acceptability for advancing or closing transactions. 
Specifically, up to the 1930s men wanted assurance that on demand they 
could obtain (1) gold or silver for paper currency (bank notes or, later, 
government-issued, circulating notes), and (2) paper currency for checks 
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drawn on bank deposits. 61 This first, long phase of liquidity policy ended 
in 1933-34, when the law, eliminating the use of gold and silver as every
day money, decisively narrowed the liquidity issue to that of assuring that 
deposit-check money could be translated on demand into paper currency. 
At that point the public policy issue as to paper currency ceased to be one 
of liquidity and became wholly one of adjusting its supply to the transac
tional needs of the economy; the change was symbolized in 1963 when 
federal reserve note~ ceased to carry the promise of redemption in lawful 
money of the United States and stood simply declared as legal tender for 
all public and private debts. Thus what for long was an area of money
system policy In which law accommodated itself to prevailing popular atti
tudes became one which the law substantially managed. 62 accommodated 
itself 

The liquidity issue rested on the popular tradition that gold and silver 
coins were the norm of money, because the people were confident that 
everyone would always accept them. From the establishment of the na
tional mint (1792) to 1933 there was, thus, no liquidity issue about the 
gold dollar. In the late eighteenth century and the forepart of the nine
teenth silver figured prominently in common attitudes and practice as an 
ultimate measure of liquidity, when foreign silver coin circulated as a large 
part of the available money stock. But through much of the nineteenth 
century silver did not play 'this role, because the market price was too high 
to make it profitable to use silver as money. 63 There were acute issues of 
supply-of the provision of gold and silver coin in quantity to match trans
actional demands and in workable relation to each other. 64 In the last 
quarter of the nineteenth century growth in the quantity of silver brought 
to market and the pressure of particular interest groups for the first time 
created a liquidity-and not simply a supply-issue between the precious 
metals, as concern arose that sliver would be so cheap relative to gold as to 
drive gold out of domestic circulalion and thus make it not available at the 
option of holders of silver or paper-money tokens. 65 It was significant of 
the basic nature of all liquidity issues that the controversy over silver's rela
tion to gold created a liquidity issue out of imbalance in iupply, where no 
liquidity issue had before been active. In any case, this was a problem of 
relation between gold and sliver. Between both metals and the other prin· 
cipal types of money, there was never a liquidity issue; precious-metals 
coin enjoyed such popular confidence in their acceptability. compared 
with all other media, that they became the ultimate measure ofliquidity. 
The framers reflected this norm of opinion when they forbade the states 
to make any thing but gold and silver coin a tender in payment of debts, as 
did Congress-until the issue of the Civil War greenbacks-when it limited 
the statutory definition of legal tender to the same coin. 66 One might ques-
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tion whether this popular exaltation of the precious metals is consistent 
with the successful creation (185 I, 1853) of fractional silver coins which 
did not add up to the full quantity of silver in the dollar unit. Explanation 
of the ready popular acceptance of such subsidiary coins undoubtedly lies 
in a combination of the almost indispensable utility of the fractional coins, 
together with the fact that their limited denominations meant that users 
would never have large enough stakes in them to stimulate concern. 67 The 
functional problem about the subsidiary coinage was, thus, always one 
simply of adjusting supply efficiently to the needs of transactions. How
ever, like the gold-silver ratio controversy·of the late nineteenth century, 
the creation of subsidiary silver coins foreshadowed the eventual terms of 
resolving issues of the liquidity of full-doJlar tokens, for establishment of a 
subsidiary coinage was a clear act of government management of the 
money system, and ultimate resolution of liquidity problems came only 
through government management of supply. 

Public policy was slow to recognize that increasing the kinds of com
ponents of the money supply was likely to create a problem of liquidity, 
and as slow to recognize the working character of the problem. That legal 
provisions for liquidity were long grossly inefficient was partly because 
growth of the money system waited upon growth of business experience. 
But it was partly, also, because nineteenth-century legal processes and the 
habits and practices of nineteenth-century lawmakers were not geared to 
multidimensioned programming. 68 The liquidity problem and its resolution 
both derived from the fact that the money supply grew into a system of 
interdependent parts. To perceive and grapple with a SYStem was just the 
kind of challenge to which our narrowly practical policy making was least 
adaptable. Want of business discipline and of economic knowledge helped 
make problems. Defects in the legal framework of money compounded the 
problems. There were two basic failures in legal arrangements. First, law 
legitimized different kinds of money tokens without providing means to 
assure them at least rough equality in public confidence. Law thus helped 
foster a practical hierarchy of tokens. In consequence, if some cause shook 
confidence in the economy the stress was not shared proportionately 
among all components of the money system but tended to fall dispropor
tionately on the types of money which had been allowed to fall into 
second-class status. 69 Secondly, policy makers early and late failed to grasp 
the functional requisites to give money practical acceptability. Hence 
through much of the nineteenth century,law pursued an erroneous idea of 
I iquidity, and naturally, therefore, failed to use appropriate means to 
achieve working liquidity. Money was too long treated as a debt, when it 
should have been treated as an instrument for flexible and reliable conti· 
nuity in allocating resources. 10 
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The first half of the nineteenth century saw rapid increase in the num
ber of banks chartered by the states with the privilege of issuing circulating 
notes. State bank notes expanded not only because they served the profit 
of their issuers but because they were needed to supplement limited coin. 
Typically they promised redemption in gold or silver, but, also typically, 
they existed under no central supervision to enforce these promises, and 
their unregulated appearance thus introduced the problem of different 
orders of money tokens. That such bank notes were viewed under pressure 
as less reliable money than coin was attested by the range of substantial 
discounts under which they commonly circulated. 71 Save for discipline en
forced in Massachusetts when Boston bankers insisted that country banks 
promptly redeem their notes on demand, the only effective central scru
tiny kept over the liquidity of state bank notes was that administered by 
the second Bank of the United States under Nicholas Biddle in the late 
1820s and early 1830s. Congress's refusal to recharter the national bank 
ended that discipline without replacement. 72 The national banking system 
created in 1863 and 1864 supplanted state bank notes, which Congress 
taxed out of existence in 1866, and the notes of the new national banks at 
least existed under uniform limitations imposed by statutory ceilings and 
requirements of deposited security. 73 However, Congress at the same time 
added a new problem of hierarchy in the money stock by helping fmance 
the war by issuing $450 million of non·interest-bearing legal-tender United 
States notes designed to circulate as currency. That these in fact provided 
a fresh issue of liquidity was shown in the premium which gold com
manded over them until in 1879, after years of controversy distracting to 
public affairs and disturbing to transactions, the federal government effec
tively made them redeemable in gold, as Congress had promised in 1875.74 

Overlapping the resolution of this issue came a new concern with hierarchy 
in the money supply. By accepting convertibility into gold as both the 
practical and in large measure the legal criterion of liquidity, public policy 
exposed the money system to the movements of the precious metals com
modities market, and especially to the international market for gold. Law 
increased the potential for controversy insofar as it kept both gold and 
silver in the structure of money without providing a flexible formula to 
adjust the formally declared metal content of the dollar to the market 
ratio between the two metals. Through most of the nineteenth century 
silver was too high priced in market to enter the money stock, save as the 
mint provided a subsidiary, fractional silver coinage. However, from the 
middle 1870s a sharp decline in the market value of silver made its mone
tary use feasible and attractive to silver producers and to expansionist in
terests. Political battles raged over silver from the middle seventies to the 
Gold Standard Act of 1900. These controversies were part of the cost to 
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the economy from muddled policy which kept alive the form of a bimetal
lic money system so poorly structured as to generate a liquidity issue be
tween apparently superior and inferior units. 75 Resolution of the silver dis· 
pute did not end the liquidity issue over the currency so long as the law 
kept gold in the regular money system. Congress finally removed liquidity 
as a problem of the currency in 1934 when it banned private use of gold as 
money. 76 

Bank deposits against which checks might be drawn increased rapidly in 
volume from the first quarter of the nineteenth century. Especially impor
tant for the efficient conduct of transactions was the growth in bank
created demand deposits, reflecting extension of bank credit. Though bank 
notes exceeded deposits in circulation through the 1830s, from about 
mid-century deposits began to exceed bank notes, and in increasing pro
portion. 77 This development inherently created a new issue of liquidity. 
Men found bank deposits useful precisely because and to the degree that 
the banks' obligations were more readily acceptable than those of individ· 
uals or of particular business firms because the banks' pooled assets, by 
spreading risks, offered higher promise that claims would be honored and 
that currency would be forthcoming upon demand for withdrawal or for 
payment of checks, if currency was wanted. 78 This is to say that in prevail
ing attitudes liquidity was even more of the functional essence of deposit· 
check money than it was of currency. The superior utility of bank-deposit 
obligations over claims on other debtors lay in the size and quality of the 
ventures and commitments pooled through the banks' operations. This 
function of deposit-check money demanded for its efficient fulfdlment 
that deposits, over-all, should stand in good working relation to the stock 
of coin and currency and to the volume and liveliness of productive trans
actions assisted by the whole money supply. 79 Both banking practice and 
theory and the law's provisions lagged badly behind the growth of bank 
credit in realizing that there was a major problem of keeping deposit-check 
money in working equality with coin and currency as part of the money 
supply. The banking community did not begin to attend to the system 
problems of deposit-check money until well into the mid-nineteenth cen· 
tury. With similar tardiness, law dealt only with the liquidity of bank notes 
substantially past the time when deposits had outstripped note circulation 
as banks' principal contribution to the money system. The first generation 
of regulation of bank-issued money required security or reserves only 
against bank notes, or-in the New York Safety Fund of 1829-included 
deposits by such inadvertence that the regulation was inadequate to the 
job. The outcome was that through the nineteenth and into the early 
twentieth century deposit-check money, which had become the bulk of 
the money stock, was allowed to exist in inferior status which exposed the 
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economy to the costs and disorganization of recurrent liquidity crises. 110 

There were two notable exceptions to this neglect. In the late 1820s and 
early 1830s, the second Bank of the United States was guided by Nicholas 
Biddle's vision of a central bank's responsibilities to exercise some super
vision of the volume and quality of state banks' creation of deposits. And 
in the second half of the nineteenth century, by private co-operation, the 
New York clearinghouse and its imitators in some other key banking cities 
used clearing procedures to impose some discipline on their members' 
credit. These exceptional concerns with the liquidity of deposit-check 
money were important within their time and scope. Nonetheless, they 
were so limited, and so much the product of private action as to emphasize 
the general deficiency of public policy. 81 

Public policy thus fostered problems of liquidity by its tardiness in rec
ognizing that all components of the money supply should be kept equally 
acceptable in popular practice by legal arrangements which treated them as 
interrelated parts of a system. Having helped create problems, the law 
compounded them by pursuing irrelevant solutions. 

The growth in circulation of state bank notes first stirred policy makers 
to concern themselves with assuring liquidity (here, assurance of converti
bility into coin) in order to make tokens acceptable. The law early favored 
freedom of contract in aid of the market energies which we relied on to 
expand productivity. It fit this bias of policy at first to accept a bank note 
as simply a kind of contract debt-a promissory note-and to conclude 
that its acceptability rested on the issuer's promise to pay and on law's 
readiness to enforce the promise. 82 From pioneer statutes of Massachusetts 
and New Hampshire (1799) and New York (1804) it became standard 
state policy to limit to banks chartered by the state the issue of notes in
tended to circulate as money. This legislation seems to have originated in 
the desire of some enterprisers to use law to restrict competition in a prof
itable kind of business, rather than . in a view that special public interest 
required legal control on creating money tokens. The spread of such stat
utes later reflected more concern to assert public interest in the money 
supply. 83 But neither the earlier nor the later regulatory purpose affected 
the original view that bank notes were simply a kind of contract. Thus the 
first effort by law to promote their acceptability sought simply to 
strengthen the contract. Accordingly, by the mid-1830s statutory charters 
or general statutes commonly required that banks promise to redeem their 
notes in specie.84 If further measures were needed, the logic of this ap
proach led to stronger remedies to enforce the contract; these the law pro
vided by stipulating that a bank might forfeit its charter for failure to re
deem its notes on demand according to its promise, or at least might be 
compelled on that account to curtail its business. 85 This approach was in 
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fact opposed to the practical problem, which was not to choke off the 
sources of needed components of the money supply, but to keep them in 
good working order. Both practice and declared policy came to acknowl
edge the dysfunctional character of a response wholly in terms of contract 
law and remedies. From time to time it became clear that a general public 
opinion, as well as the opinion of bankers, frowned upon those who 
pressed hard for redemption of bank notes in specie. Unofficial arrange
ments, and then the statutes, developed this view by recognizing that pres
sure to redeem bank notes was functional only if the pressure was used to 
maintain a working system of specie reserves against note issues. 86 Official 
action sometimes went even more directly to the point. Some state stat
utes forbade traffic in bank notes for less than their nominal value, or re
lieved banks of their obligation to redeem where notes were presented for 
redemption by persons who made a practice of receiving or buying notes 
at less than their nominal values, while other statutes relieved banks from 
penalties for failure to redeem notes during periods in which banks ge.ner
ally suspended redemption. 87 There was concession to functional reality
even if belated-also in the plain practice of public officers not to invoke 
the most severe penalties for suspension of specie payments during times 
of general distress. 88 

No less beside the point than reliance on contract forms and remedies 
to provide acceptability for bank notes was the law's next recourse, which 
was to various kinds of security. Building on the idea that a corporate 
charter was peculiarly the creation of the sovereign, states sought to bul
wark bank notes by provisions written into the terms of incorporation of 
the chartered banks which alone, they stipulated, might issue circulating 
paper. Thus, statutes sometimes limited note issue to some percent of the 
bank's paid-in capital as well as conditioning the bank's entry on business 
upon some minimum of capital subscribed. Sometimes legislation limited 
dividend payments, and frequently imposed special liabilities on bank 
stockholders if the bank at any time failed to redeem its notes or left notes 
unpaid upon its dissolution. 89 These were hardly satisfactory devices to in
vigorate a going system of money. Stockholders' liability was but an ana
logue to stricter remedies in contract, when what transacting parties 
needed was a workable medium of exchange and not a lawsuit. Tying note 
.issues to the bank's capital was no better; its capital was typically com
mitted and not readily to be realized on; its capital base was fixed and not 
easily changed to match changes in the demands of business. 90 Somewhat 
better security was promised by the requirement which became standard 
with the adoption of general incorporation (free-banking) laws for banks, 
beginning with the statutes of Michigan in 1837 and New York in 1838, 
that bank notes be issued only against pledges of state or municipal bonds 
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meeting standards of quality set by law. Analogous security stood back of 
notes of national banks chartered under the federal statutes of 1863 and 
1864, which might issue only against deposit with the comptroller of the 
currency of specified United States bonds. 91 Such bond-deposit require
ments were an indirect method of pledging the taxing power of various 
sovereigns to provide for ultimate redemption of the bank notes so se
cured, and they did underpin the bank notes with assets of some market
able character. However, the market value even of bonds of good quality 
proved likely to fall just when security was most needed, and the fall must 
be the greater if banks were driven to realize on the security. Moreover, 
bond deposits suffered the same functional irrelevance as all other kinds of 
security: what the community needed was not security for ultimate pay
ment of debts represented in bank notes, but legal provisions which would 
maintain working continuity in the media used for exchange and for carry
ing forward business commitments. 92 

Beginning with a Virginia statute of 1837 and stretching over the years 
until a federal tax in 1866 ended state bank note issues, twelve states took 
a new tack by requiring that banks hold specie reserves (from a range of 5 
percent to one-third) against their note issues. 93 The reserve requirement 
on bank notes never achieved the range of adoption of the requirement for 
deposit of government bonds which became a common incident of state 
free-banking laws. 94 The national bank system embodied both devices; the 
original legislation of 1863-64 required that national banks hold in their 
own vaults or with central city banks a 25 percent reserve in specie or 
lawful money against their notes and deposits; with confidence well estab
lished in the new bank notes, in 1874 Congress reduced the requirement 
for bank notes to that of keeping with the Treasury a redemption fund 
equal to 5 percent of the banks' outstanding circulation, designed simply 
to retire notes which became physically unsuitable for circulation.95 The 
Federal Reserve Act in 1913 revived the idea of a substantial reserve 
against circulating paper, stipulating that federal reserve banks hold 40 per
cent of gold against their outstanding federal reserve notes. Congress elimi
nated the gold reserve requirement in 1968, in tardy recognition that it 
had lost meaning since Congress in 1934 forbade private monetary dealing 
in gold. 

The idea of a legally required reserve moved policy a little closer to a 
functional answer to the liquidity problem, for it implied some recognition 
that the money supply as a whole was a system of interrelated components 
which should be kept in sound working relation to each other. But reserves 
as such were not the answer. The mere holding of reserves did not relate 
the money supply to the volume or velocity of transactions in the econ
omy at large. Moreover, the rigidity of a statute-fixed reserve sharply 
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limited its utility. True, it might be treated by bankers as a bench mark, so 
that approach to it should dictate restriction of credit, while a comfortable 
margin above it would invite expansion. But the reserve statutes typically 
provided no central scrutiny to generalize this use of the reserve require
ment. Moreover, if the course of events brought banks to the reserve limit, 
the result was likely to be not a graduated response but severe dislocation. 
If public confidence fell away from paper currency under stress, demand 
for specie soon brought banks to the point where under the reserve 
requirement or as a matter of practice they might no longer redeem their 
notes, but must suspend specie payments, as they did in recurrent crises, 
or-an alternative as damaging to the economy-must by law stop lending 
until they restored the reserve ratio. 96 The real opportunity for effect in a 
reserves requirement lay not in the requirement itself but in continuous, 
close supervision by some agency outside the banks to keep their affairs in 
such order that noteholders' demands would not press against the reserves. 
However, through the mid-nineteenth century the state executive branch 
was too little developed to provide administration of such quality. Rather, 
the measure of what might be done was the success of privately organized 
and administered schemes of reserves discipline, in Massachusetts and in 
the country at large under the second Bank of the United States. In Massa
chusetts from 1818-24 the Suffolk Bank in Boston on its own, and from 
1824-58 in association with six other Boston banks, in effect imposed a 
reserve system on Massachusetts country banks by presenting them with 
the alternatives either of facing regular demands for redemption at their 
own counters, or of maintaining balances in the Suffolk Bank to allow that 
agency to redeem their notes. This was a more ready and discreet device 
than the pressure which the second Bank of the United States applied in 
the Biddle regime by presenting state bank notes for redemption, for the 
Suffolk Bank had the administrative advantage of having the country 
banks' balances already in its hands. However, the heart of the generation
long success of the Suffolk Bank pian-as well as the good effects of the 
pressure applied over some years by the second Bank of the United 
States-was not in the de facto pressure thus applied to maintain reserves, 
but in the close supervision which tended to put some general discipline 
over the whole amount of liabilities which banks took on themselves. 91 

Public policy erred as much regarding deposit-check money as regarding 
bank notes in pursuing irrelevant solutions to the problem of liquidity. 
Policy was out of joint with reality, in the first place, because for anum
ber of years it ignored the fact that deposits were an important component 
of the money supply. Thus various security measures adopted regarding 
bank operations-mimmum paid-in capital, obligations limited to a stated 
percent of capital, special stockholder liability for the bank's debts-were 
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either explicitly limited to bank notes or were ambiguous as to their cover
age of deposit liabilities. 98 ln 1829 New York launched an ambitious statu· 
tory Safety Fund for pooled assurance against defaults of banks thereto
fore specially chartered; the fund failed of continuing effect because its 
terms were inadvertently broad enough to cover deposits as well as bank 
notes-the draftsmen had obviously assumed that bank liabilities were 
practically synonymous with bank notes-but coverage of deposits had not 
been built into the reckoning, so that the fund could not stand up to 
underwriting the full range of bank-created money.99 Requirement of de
posit of government bonds to secure bank notes fast became a standard 
item under the free-banking laws which spread through the states in the 
1840s and 1850s, but no comparable requirement was applied to deposit· 
check money. 100 Similarly, early statutes imposed specie reserve require· 
ments only against bank notes. 101 That the law did not earlier show con
cern with liquidity of deposit-check money was not surprisin.g, since until 
about mid-nineteenth century Ibis aspect of liquidity did not appear a 
lively concern even within banking circles; partly from limits of available 
short-term commercial lending business, partly from competing attractions 
of medium and long-term lending opportunities (in lines of credit for in· 
dustrial operations or in investment in railroads), banks were more often 
than not in a relatively frozen position at any given time. Moreover, it was 
not until the panic of 1857 that the country experienced a peacetime sus
pension of payments of currency because depositors lost confidence that 
they could on demand get currency for their deposits. However, though it 
may not be surprising that pressure did not emerge to develop legal 
requirements ahead of contemporary banking practice, the fact is no less 
significant as a caution against exaggerated expectations of the policy lead
ership to be had from legal process. 102 Even so, some states experimented. 
Louisiana in 1842 first required specie reserves against deposits as well as 
against bank notes, and at the unusually high figure of one-third. In the 
next generation another half a dozen states set reserve requirements on 
deposits. In creating the national bank system Congress, also, imposed re
serve requirements for deposits. The Federal Reserve Act in 1913 brought 
the requirement into the new system. 103 

Reserves against deposits had the same functional irrelevance to the 
liquidity problem as reserves against bank notes. Both treated the matter 
as if the stake was to assure final settlement of a bank's debts, whereas the 
basic public interest was that there be a continuously available supply of 
tokens acceptable for moving the general run of economic transactions 
through their stages to resolution. 104 Again, policy makers failed to see 
that the problem was to treat the money supply as the system of interre
lated components which it was. The few state reserve requirements and the 



56 / A LEGAL HISTORY OF MONEY 

requirement set by the national bank system fragmented reserves by leav
ing them tied simply to the administration of individual banks, or insofar 
as they allowed pooling-by counting in reserves balances held by central
city correspondent banks-they did not provide an ultimate source of 
credit to relieve the central-city banks when clients made massive demands 
on them. 105 Reserves against deposits, as reserves against bank notes, had 
potential for avoiding liquidity problems, where the legal requirement 
made a base for some central regulation of the whole money supply; in
deed, in mid-twentieth century Congress at last allowed the Federal Re
serve Board to vary required reserves as a means of controlling supply. But, 
through the nineteenth century the states lacked the executive vigor and 
experience to provide such administrative supervision. Under the national 
banking system the comptroller of the currency began as an officer 
charged primarily with the security of national bank notes. Gradually his 
office enlarged its role as bank examiner. But the focus of examination 
was on determining whether an individual bank's portfolio was sound, in 
the sense that loans were likely to be repaid; this was a supervision far 
removed from concern for adjusting the money stock as a whole to the 
economy as a whole. Through the money controversies of the last quarter 
of the nineteenth century and into the first generation of the Federal Re· 
serve System in the twentieth, prevailing views in Congress and among top 
money administrators moved within the narrow confines of an effort to 
find in the gold standard an automatic regulator which was the antithesis 
of money management. 106 

In sum, liquidity was a problem in the money supply in part for a cause 
which by nature should have been more passing than it was. To serve a 
growing economy we needed to enlarge the kinds of money tokens. We did 
enlarge them: from coin to government-licensed and government-issued 
currency, to deposit-check money. Formal legal action could contribute to 
bringing new media into the system-by redefining the system of money 
notation, by assuring authenticity of source and legal incidents, for 
example-but, also, the people must be willing in fact to accept and use 
new types of money. Popular reactions to less familiar media meant that, 
while confidence was built. popular preferences would inevitably create 
ranks of superiority and inferiority among tokens. In stipulating contract 
terms and remedies, exacting security and requiring reserves, public policy 
made fumbling efforts to speed popular acceptance of the full range of 
money media on a parity with each other. These approaches shared the 
common defect, that implicitly they treated the problem as if it were one 
of collecting on debts represented by the money tokens themselves, where
as the true problem was to create and maintain a going money system 
which was never "collected," but which worked continuously as an instru-
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ment in allocating nonmonetary assets or conducting or resolving trans
actions the ultimate goals of which were to obtain goods or services other 
than money tokens. 

Slowly we perceived that management of the supply of money was the 
only way to avoid, let alone get free of, crises of liquidity in the money 
system. Legal processes could produce no better public policy than the 
quality of our thinking allowed. The opportunistic bustle of nineteenth
century United States did not favor sure or rapid growth in sound theory 
about our problems, especially where the challenge was to recognize and 
provide for integration of many relations into a working system. However, 
our legislative process did have the potential for inviting innovation; cre
ative leadership could write and press bills of any design for a wide range 
of purposes, and the existence of many states along with the Congress 
offered a diversity of legislative forums in which men could experiment. 
Though the main lines of nineteenth-century action were irrelevant to the 
real liquidity problem, policy did at last move through stages to more real
istic solutions. 

From the late 1820s into mid-century banking opinion and action 
under law moved toward maintaining liquidity of bank notes and deposit
check money by attending to the quality of bank credit. Under Biddle the 
second Bank of the United States not only policed bank-note issues by 
asking their redemption, but by making itself a regular creditor of state 
banks it was able to affect their lending. It could thus press them to settle 
their balances with it by turning over to it domestic and foreign bills of 
exchange which they had accepted. It could require that they shift to it 
balances from federal tax or land-sale collections which they had been 
allowed to hold for the time. 107 This was not discipline applied by direct 
command of law. But it was discipline which existed only by virtue of the 
law-given central monopoly of the Bank of the United States and its 
country-wide branch apparatus, and Biddle deliberately applied it. 101 An· 
other item was added to a trend of policy when in 1842 Louisiana de
clared by statute that its banks might lawfully lend only for short-term, 
commercial ventures, except as they restricted long-term loans to the 
limits of their capital. Helped by the concentration of commerce in the 
port of New Orleans, the Louisiana mandate seems to have worked sub
stantially up to the Civil War. It was indicative of a new attention to 
money as a total system, that at the same time the Louisiana legislation 
pioneered in requiring reserves against deposits as well as against bank 
notes. 109 Between 1853 and 1908 private organization, beginning in New 
York City, created clearinghouse associations in most metropolitan bank
ing centers. Created simply to minimize coin or currency transfers by 
giving the participants a procedure to offset claims against each other, the 
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clearinghouses grew to apply sharp discipline on their members' lending to 
insure that they would be able to settle their balances. The development 
showed that there were resources in the law of contract to allow some 
organized pursuit of liquidity through supervision of the quality of credit. 
But the clearinghouses functioned only in the central cities and without 
mandate or means adequate to managing the whole money stock in any 
but the short run. 110 Moreover, precisely as the clearinghouses came to 
meet liquidity needs of increasing public importance, policy makers 
decided that the job must be more directly and specifically regulated; thus 
the Aldrich-Vreeland Act of 1908 supplanted the clearinghouse function 
of overcoming liquidity crises in deposit-check money by handing the task 
over to special, federally sanctioned associations. m 

Devices of legally required security (including the favored mid-nine
teenth-century requirement of deposited government bonds) or reserves 
failed to solve the liquidity problem because they were too static and too 
fragmented. If this route were to be pursued, functional logic called for 
giving it strength by pooling under some central management. Again, the 
weakness of the nineteenth-century executive branch as well as the inex
perience and narrowly practical thinking of policy makers worked against 
what might have seemed a rather obvious line of experiment. New York 
created a Safety Fund in 1829, intended to provide a base of public confi
dence in the notes of the banks the state had then chartered; the fund 
proved inadequate because in terms it included deposits, too, without fi. 
nancial provision sufficient to cover them; the fund had little practical 
impact after about 1842 and was ended in 1866. Five other states bor
rowed the idea before mid-century, but never put it to significant use. 112 

Between 1907-18 eight states created programs for insuring bank deposits. 
At first successful in attracting depositors, the systems folded under the 
economic distress of the 1920s in the farm states, where the plans had 
been adopted. Pooling needed to be on a broader scale. But, more funda
mental, the experience showed both that the insurance device for liquidity 
would not work without close and strong administrative policing of banks' 
lending policies, and that our policy tradition continued stubbornly op
posed to acknowledging the extent of systematic organization which this 
prescription demanded. 113 Proposals for bank deposit insurance appeared 
on the national scene from time to time as early as 1886. But for years 
they floundered on bankers' opposition to regulation and fears that with· 
out the feared regulation weak banks would only drag down strong ones. 
At a later point the establishment of the Federal Reserve System bred a 
new opponent, which disliked the vision of a competitor agency. The ex
treme hardship of the liquidity crisis of the 1930s fmally mustered the 
political force to bring a national deposit insurance program into being, 
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under the Federal Deposit Insurance Corporation, which began operations 
on a temporary basis I January 1934 and became a permanent agency 
under the Banking Act of 1935. 114 That the plan responded to working 
reality, to the readiness of government to assume broader administrative 
responsibilities, and to widely felt public concern was attested by its rapid 
success in adoption. Within six months of the program's first effective date 
its membership included nearly 14,000 of 15,348 commercial banks in the 
United States, accounting for some 97 percent of all commercial b,nk de· 
posits; by the early 1960s less than 400 commercial banks were outside 
the system, with deposits of less than one percent of total commercial 
bank deposits. Resistant because they thought the program should give 
more recognition to their lower risks, mutual savings banks were slower to 
enlist, but by· the early 1960s insured mutual savings banks accounted for 
about 87 percent of all such deposits. 115 This rapid, massive adoption after 
so many years of inertia and opposition demonstrates how much func· 
tional need and imperfectly articulated public sentiment can be danger
ously dammed up behind barriers of special interest, institutional frictions, 
and want of creative will for programming in the legislative and executive 
branches. 

In its first generation federal insurance of bank deposits was not put 
under the test of such widespread loss of public confidence in the econ
omy as marked the 1930s depression. Granted this reservation, both public 
acceptance and the operations of the Federal Deposit Insurance Corpora· 
tion entitled the federal insurance to be rated a most successful device to 
meet the problem of liquidity of deposit-check money-indeed, perhaps, 
the single most successful money-management measure to emerge from the 
trials of the New Deal period. 116 But, however useful as a prestigious 
symbol, the label of insurance fell far short of explaining why public pol
icy had at last apparently reached a workable solution to liquidity crises. 
Moreover, popular trust in the insurance label was likely to attach too 
much credit to the new federal program, and unrealistically to ignore the 
fact that if federal deposit insurance was as successful as it seemed, its suc
cess was due to a broader context of policy. National pooling offered such 
strength in an insur-ance fund as state experiments had fatally lacked. In 
addition, the broad scope of the program's coverage promised that infec
tion of lost confidence would not readily spread from weak to strong 
banks. 117 But in a proper actuarial sense the liquidity of the money system 
as a whole could not be insured; if the money system as a whole fell into 
difficulties, these would arise in such a context of general economic dis
tress as to swamp any insurance fund, considered as a fixed security. 118 

The FDIC was successful because it was part of a pattern of federal policy 
which by mid-twentieth century had realistically come to grips with-and 
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perhaps eliminated-the problem of liquidity in the money system by at 
last undertaking to manage the money supply. Whether we had enough 
knowledge or skill to manage money effectively remained in question. But 
public policy was now at least addressed to the reality, which was that a 
workable money system meant not provision of security for a debt repre
sented by a money token, but provision of tokens acceptable because their 
supply stood in good working adjustment to the ongoing business of allo
cating resources. 

Particular FDIC practice in effect emphasized that continuity of money 
supply was a prime goal. The corporation did not let a distressed bank fail, 
if it could fairly avoid that outcome; rather, it fostered a sound reorganiza· 
tion or merger, while it took responsibility for loss from depreciated 
assets. When a failure occurred, the corporation undertook forthwith to 
pay insured deposits, rather than paying out over time from what are· 
ceiver might collect. Its power to withhold desired insurance inherently 
carried a check over chartering new state banks, supplementing the author
ity which the comptroller of the currency and the Federal Reserve had 
over chartering national banks. The FDIC vigorously developed bank 
examination procedures, sometimes in conflict with the comptroller and 
the Federal Reserve. 119 Such particulars of policy were all helpful and rele
vant to maintaining liquidity of deposit-check money. But they did not 
reach the heart of the matter, which was to assure that there would be no 
liquidity crisis in the money system as a whole, because its components 
were brought into a situation of equality in law and in popular acceptance, 
and because there was an ultimate assured source of supply of as much 
money as the general economy required. 

National pooling of risks through the FDIC contributed to the worka· 
bility of the money system as a whole, but it could do so because it fit 
into the context of other supply policies which came to maturity between 
about 1930 and 1960. By forbidding private dealings in gold coin or gold, 
Congress in 1934 finally freed the money system from the chances of the 
precious-metals commodity market, released money from a rigid control 
which had no functional relation to general transactions, and removed the 
basic factor which had fostered superior and inferior grades among the 
components of the money system. 120 In 1945 Congress relaxed statutory 
limitations which had restricted issue of federal reserve notes by the sys
tem's gold reserve and its holdings of limited kinds of commercial paper, 
and thus armed the system to buy such securities as the Treasury might 
float to support operation of the Federal Deposit Insurance Corpora
tion. 121 By mid-twentieth century Federal Reserve practice had developed, 
and Congress had ratified, flexible capacity in the system's central manage
ment to buy and sell federal securities in order to foster or restrict creation 
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of deposit-check money by member banks. 122 Especially symbolic of the 
translation of the liquidity issue from unreal terms of security to real 
terms of assured supply was Congress's 1935 grant of authority to the Fed
eral Reserve Board to make substantial cuts or increases within statutory 
bounds set on member bank reserves, so that reserve requirements might 
become an instrument of supply control. 123 

Provision for the Current Supply of Money 

Policies designed to provide a standard notation scheme and to make 
given tokens practically acceptable affected the supply of money by help
ing bring particular forms of money into use. In this sense such policies 
regulated supply. However, notation and acceptability did not respond to 
the distinctive problem of supply, which was to make tokens available in 
quantity and timing adjusted to the flow of resource allocations; for exam
ple, in the interest of a uniform notation Congress banned private coinage, 
though this action limited the supply of tokens in fact usable; again, Con
gress sharply limited the time over which emergency currency might be 
outstanding under the Aldrich-Vreeland Act of 1908, because the prime 
object there was to maintain acceptability by weathering a liquidity crisis 
and not to furnish a regular component of the money stock. 124 To adjust 
money supply to transactions was a distinct undertaking; indeed, pro
visions about notation and acceptability sometimes got in the way of 
achieving it. Some civil-law doctrine asserted that money must be supplied 
exclusively by the sovereign. But in the North American setting conceiv
ably we might have tried to leave the quantity and timing of money supply 
to the market. The economy of the North Atlantic coast was a relatively 
simple one into the 1820s. Scarcity of fluid capital and of manpower put a 
premium on the improvising ingenuity and energy of all who showed apti
tude and ambition for trade and commercial production. Public policy re
flected these pressures of the situation by accepting freedom of private 
contract as a norm. Thus it came easily to early nineteenth-century judges 
to say that, until the law spoke specifically to the contrary, anyone might 
launch into banking at his own initiative-contract to receive deposits, dis
count notes, deal in bills of exchange, and issue his own promises to pay 
designed to circulate as money. It fit this doctrine that, without restrictive 
regulation in the early nineteenth century, the law of contract provided a 
frame within which private arrangements built up the use of checks drawn 
on deposits as an increasingly important component of the money supply, 
while in the second half of the century private arrangements created clear
inghouse procedures to facilitate use of depositcheck money and even-
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tually even to exert some discipline on its creation. 125 So, too, there was 
no initial legal barrier to keep producers of precious metal from marketing 
their gold or silver by manufacturing it into tokens of standard weight and 
fineness capable of use as media of exchange, or to stop merchants, com
mon carriers, or local public utilities from issuing metal pieces or paper 
certificates intended to facilitate settlements with their customers. 126 The 
federal Constitution specifically forbade the states to coin money or to 
issue their own paper obligations as currency, but it was silent on private 
creation of money tokens. 127 To mid-nineteenth century, public policy 
debate included some lively distrust of legal restraint on private contribu
tions to the money stock, as likely to foster oppressive monopoly. There 
was objection on this ground when in 1741 Parliament extended the Bub
ble Act to the colonies, with the specific aim of forbidding a land bank. 128 
The framers rejected a proposal to give Congress under the federal Consti
tution explicit authority to grant corporate charters; opponents feared 
that the authority would be used to create monopolies, and concern was 
also expressed that the grant would be taken to allow creating banks and 
that this, in turn, would stir added opposition to the proposed Constitu
tion.129 The Jacksonian attack which barred rechartering the second Bank 
of the United States in 1836 succeeded in part on objection to restricting 
dispersed creation of currency and credit by state-chartered banks through 
an institution to which Congress had given a monopoly of banking opera
tions of national scope. 130 In 1839 in Bank of Augusta v. Earle the United 
States Supreme Court said that the presumption of policy favored free 
pursuit of ordinary banking transactions; thus, until a specific barrier was 
shown, the Court would assume that the law of a state as a matter of com
ity allowed a foreign banking corporation to sue there on a bill of ex
change it had bought in the state. 131 

Nonetheless, the main line of public policy early and continuously es
tablished in practice the legitimacy of using law to control money supply. 
The federal Constitution boldly gave the central government a monopoly 
of official coinage and of whatever authority existed for government-issue 
paper currency. 132 The Constitution did not speak directly to the question 
whether states might charter banks with franchises to issue circulating 
notes and to accept or create deposits. Assuming without serious challenge 
powers earlier established in the crown and Parliament, state legislatures 
by special acts chartered banks in increasing numbers, and in 1837 the 
United States Supreme Court confirmed that nothing in the federal Consti· 
tution's ban on state bills of credit forbade the states to bestow note
issuing franchises on their chartered banks. 133 Meanwhile, beginning with 
statutes of 1799 in Massachusetts and New Hampshire and of 1804 in New 
York, state legislatures in effect asserted control of paper currency by de-
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claring that circulating notes might be issued only by duly incorporated 
banks. Moreover, the common pattern of such legislation developed to 
limit all general banking business-receipt or creation of deposits as well as 
issue of circulating notes-to firms organized under and subject to their 
regulations set in state incorporation laws for banks. These limiting stat
utes probably originated in desire to limit competition among those who 
could get charters. But this aspect faded as legislatures proved liberal in 
grants. So, in the long run limitation of note issues and general deposit 
business to chartered banks implied primary concern for controlling the 
terms of money supply. State courts, and later the Supreme Court of the 
United States, held constitutional such statutory limits on entry into the 
banking business, because the regulations protected the integrity of the 
money supply; banking was a lawful activity at common law, but the legis
lature might supersede the common law by reasonable controls. 134 

Through the first half of the nineteenth century Congress acted vari
ously to affect the money stock, though without developing a system of 
supply. It created a mint which, despite stretches of faulty administration. 
provided good enough service so that no large-scale private coinage arose in 
years when the law did not formally forbid it. Moreover. Congress pro
vided terms on which owners of precious metal might have it converted at 
the mint into money tokens without charge, to encourage production of 
coin. 135 To the same end of encouraging a larger stock of coin, Congress at 
the outset established a bimetallic (gold and silver) standard of money 
units; the original purpose, to increase the money stock, was no less clear 
for all that the scheme failed because Congress did not enact the flexible 
procedure needed to keep the ratio of gold and silver in the dollar adjusted 
to the market ratio for the two commodities. so that market processes reg
ularly drove one or the other metal out of circulation. Congress implicitly 
recognized this defect, and at the same time implicitly asserted the legit
imacy of legislating to regulate the money supply, in 1834 when it reduced 
the fine gold weight of the dollar in order to encourage-as it did-importa
tion and holding of gold in preference to silver. 136 In creating the first and 
second Banks of the United States (I 791, 1816) Congress gave these insti
tutions power to issue circulating notes, as well as broad authority to lend 
and thus to create deposit-check money and to augment the money stock 
by dealings in bills of exchange. 137 In 185 I and 1853 Congress again used 
its authority over money to increase the supply of standardized tokens, 
when it created a fractional silver coinage, of limited legal-tender status. 
containing less than proportionate amounts of silver. so to provide more 
tokens handy for exchange and to eliminate market pressure to export 
such coin simply for its precious-metal content. 138 

Civil War finance brought Congress to its boldest actions to that time in 
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regulating current money supply. Between 1862 and 1864 Congress 

authorized the issue of $450 million of legal-tender United States notes~ in 
part as a substitute for conventional borrowing at interest, but in part to 
furnish additional media of exchange to facilitate the government's war 
purchasing. As with the creation of a subsidiary fractional coinage in 
1851-53, so in causing issue of the United States notes in 1862-64 Con
gress asserted the legitimacy of legislating to regulate money supply both 
by conferring legal-tender status and by increasing the quantity of money 
tokens. 139 In 1863 and 1864 it provided for incorporating national banks, 
with franchises both to issue bank notes and to conduct general deposit 
business; the intention was partly to help sell government bonds (under 
the inducement that by pledging them, the new banks would obtain au
thority to issue bank notes), but also to regulate the money stock so as to 
create a more uniform, discount-free currency. 140 Primarily to spur lagging 
organization of national banks (and a lagging market for government 
bonds), but with the inherent effect of asserting exclusive federal control 
of the currency supply, Congress in 1865 enacted a prohibitory tax on 
circulation of state bank notes. The device worked with dramatic speed to 
limit the currency stock to federal-issue (United States note) or federal
licensed (national bank note) currency. The Supreme Court thereafter 
upheld both the prohibitory tax on state bank notes and the issue of 
United States notes intended as currency, as reasonable measures to pursue 
what the Court recognized as a legitimate objective of federal law, to regu
late the supply as well as the legal incidents of money. 14 1 For a generation 
after the war treatment of the greenbacks and then of silver agitated Con
gress and national politics. Though what emerged was a series of oppor
tunistic bargains rather than an integrated policy-and measures of dubious 
impact at that-Congress further asserted its right to control money supply 
by enacting the Resumption Act of 1875, passing the Bland-Allison Act of 
1878 which authorized silver purchase, supplanting it by the Sherman 
Silver Purchase Act of 1890, repealing the Sherman Act in 1893, and cap
ping the record with the Gold Standard Act of 1900. 142 

Federal legislation did not touch the deposit business of state-chartered 
banks, which flourished and-with the deposit operations of national 
banks-soon grew to supply the principal component of the money supply. 
However, national banking legislation recognized legal controls on deposit 
business as part of the public policy toward money supply, both in the 
pains taken to define the business in which national banks might engage 
and, at a later point, in forbidding other federally chartered financial insti
tutions to create deposit-check money. Before and after the national legis
lation the states commonly developed security and reserve requirements 
for bank notes and-less commonly-for deposits, and the national bank 
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system adopted like devices. These requirements affected the supply of 
currency and deposit-check money. But their calculated objectives were, 
rather, to foster liquidity in order to promote acceptability of tokens; thus 
these measures count for less as precedents legitimizing legal adjustment of 
the quantity or timing of money supply to the flow of transactions. Both 
on the state and national scenes from mid-nineteenth century to early 
twentieth century there was a long and costly gap in policy attention to 
managing the supply of bank note and deposit-check currency. In the 
Aldrich-Vreeland Act of 1908 Congress provided for emergency, short
term issue of currency to overcome a liquidity crisis; again, the focus was 
not on continuing adjustment of the money stock to the movements of 
the economy. 143 Emphasis on short-run dealing with liquidity crises was 
strong in framing the Federal Reserve Act. But when Congress created the 
Federal Reserve System in 1913 it at least endowed the system with the 
potential for comprehensive,· continuing control of the money supply. 
Slowly, with serious distortions wrought by three wars and a disastrous 
depression, the Federal Reserve Board established continuing regulation of 
the principal money stock-currency and deposit-check money alike-as 
legitimate business of federal law. The board built its control position 
partly by practice, partly by declared policy, and partly with the aid of 
strengthening amendments of its statute in 1935. En route to this out
come, Congress reduced the range of domestic money-supply problems 
and made its most drastic assertion of control of the money stock in 1933 
and 1934 when it first restricted and then wholly banned private use of 
gold as money, as well as authorizing the president to cause the issue of up 
to $3 billion of United States notes. 144 The sum of this record, from 1790 
to mid-twentieth century, was not a clearly articulated, comprehensive 
system of policy. But, it did establish beyond debate control of current 
supply as a legitimate use of law affecting the money system. Beyond this 
point lay questions of the legitimacy of regulating money for broader 
purposes-to foster economic growth or to affect general price levels. 
These issues belong to later stages of this book. 

Dealings with bank notes and deposit-check money showed one contin
uing qualification on legal control of money supply. It was an aspect of 
policy which bore some analogy to the favor early expressed for free con
tract in banking and to the distrust early indicated of restrictive laws 
which might foster monopoly. This qualification was a disposition to pre
fer dispersed over central controls, and in doing so to favor a play of di
verse or even competing controls which had some of the character of deci
sions reached in a market. Thus, while the states early limited issue of 
bank notes to banks which must satisfy the legislature's terms for incorpo-

, ration, legislators proved liberal in multiplying banks even un.der special 
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charters. In 1837 and 1838 Michigan and New York set a new trend em
phasizing dispersion values, by substituting general incorporation acts 
(free-banking laws) for special charters. The change was made partly to 
eliminate occasions for corrupt manipulation in getting charters, partly 
from egalitarian dislike of special privilege. But it also reflected confidence 
typical of the times, that multiplying centers of decision making would 
provide more energy of productive action-in this case for a larger supply 
of currency and credit. 145 Consistent with the policy bias of the free
banking laws was the scope which law allowed to private provision of 
banking discipline, in the Suffolk Bank scheme to police note issues in 
New England (1824-SS) and in the spread of city bank clearinghouses in 
the second half of the nineteenth century. 146 Federal policy accepted the 
line thus taken in state law when the J acksonians allowed the second Bank 
of the United States to expire in 1836 and then underlined their policy 
bias by the Independent Treasury Act of 1846, which further reduced the 
central government's connection with the money supply by holding all 
federal funds in separate treasury offices. The national banking system 
launched in 1863 and 1864 carried on this favor for dispersed agencies to 
create money; the long absence of apparatus adequate for central control 
was the more conspicuous because the central government was the charter
ing authority. When Congress set up the Federal Reserve System there was, 
finally, the promise of central control, but it took forty years or more to 
realize the potential. Meanwhile various structural features of the new 
system evidenced the strong hold of the market analogy of shared power
continued acceptance of a dual system of national and state-chartered 
banks, care for the competitive position of the two kinds of banks relative 
to each other, creation of twelve federal reserve banks and ownership of 
their stock by their members, a Federal Reserve Board not at the outset in 
clear command, which had to build its authority by a generation of admin
istrative practice and statutory amendment, and restriction of issues of 
federal reserve notes by tying them to a combined reserve in gold and in 
relatively short-term, self-liquidating commercial paper eligible for redis
counting by member banks at the federal reserve banks. 147 

A second qualification on legal control of money supply existed in pro
portion as law insisted that issuers stand ready to redeem paper currency 
in specie (meaning in practice, ordinarily, gold) as the norm of the money 
system. This policy did not deny the legitimacy of using law to control the 
money supply. Indeed, the law was regulating supply whether it required 
redemption of paper currency in precious metal, or authorized the issue of 
nonredeemable paper (the original greenbacks), or authorized temporary 
suspension of specie payments. Concern with relations between specie and 
other forms of money derived from popular custom. But this concern was 
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strengthened and took on new expression because law incorporated it into 
the system. 1411 Nonetheless, for law to put the money system under a 
specie standard was a strikingly limited, if not self-contradictory, assertion 
of legal control. So far as a specie standard worked, it subjected the money 
stock to the control of the market for one or two particular commodities, 
gold or silver, and to all the facton playing on that market-the chances of 
minerals discovery, the state of mining technology, the extent of industrial 
demand, the policies of other nations concerning the place of precious 
metals in their various money systems-however irrelevant these facton 
were to adjusting the money stock to the flow of resource aUocations in 
the economy of the United States. 149 Nevertheless, from the time when 
the frarnen wrote into the Constitution their stringent bans on state bills 
of credit and on state laws making anything but gold or silver legal tender, 
until Congress removed gold from the domestic money supply in 1934, 
public policy resorted to a specie standard as the ultimate means to show 
distrust of money-supply decisions made by legal processes. The Constitu· 
tion left broad capacity for control in Congress. But, as appeared in con· 
troversies over the second Bank of the United States, then over the green
backs and silver, then over the emergence of the Federal Reserve System, 
we tended to treat this authority more as a regrettable necessity than as a 
desirable opportunity. To the extent that law tied the money stock to a 
specie base, it linked control to facton not determined by public officers. 
UntO 1934 prevailing opinion accepted the social costs imposed from time 
to time by the irrelevance of specie commodity markets to general eco
nomic management, precisely in order to restrict the area of decision open 
to political process. Yet, this policy was always a qualification and not a 
denial of the legitimacy of ultimate legal control of the money supply, as 
the Gold Reserve Act of 1934 demonstrated. 150 

Though legislative practice and judicial acceptance established control 
of current supply of money as a legitimate objective of law, what most 
stands out from 1790 into the 1950s is fumbling and often inadequate, 
wasteful, and costly performance of law under this authority. The gener
ally poor performance is striking in view of the functional importance of 
money supply to prime values of the society-notably to the society's reli
ance on the market, the confidence with which it punued increase of 
material productivity, and its readiness to employ government subsidies. 
franchises, and regulation to invigorate private transactions and enlarge 
productive capacity. Some of this record can be explained by the warping 
influence of particular groups; an example is the impact of the competitive 
jealousy of certain political and financial interests in New York in helping 
bring down the promising beginnings of central-bank control of money 
supply under Nicholas Biddle. 151 But the costs of poor adjustment of 
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money to the going operations of the economy were so widely felt-on 
farmers who could not move their crops at fair prices as well as on indus
trialists and merchants caught by credit contractions and liquidity crises
as to render unconvincing an explanation in terms of manipulation by 
special interests. 152 The record should give pause to those who would inter
pret the legal order as simply pursuing the profit and power of capitalists; 
capitalists were too often ill served by public policy on money supply. 153 

Detail of law's involvement with adjusting money supply to the current 
flow of the economy is the business of economic and not of legal history. 
Judgments on the over-all quality of money-supply performance involve 
such a range of economic data and theories as plainly to fall outside law
men's competence. This is to say, also, that law's contributions were spe
cial and limited, however important within their scope, so that the story as 
a whole cannot be told ~ithin the history of legal processes. 

However, one salient aspect of public policy relating money supply to 
the current needs of the economy has such relevance to law's functions as 
to require notice. Legal process can help, and often has helped bring 
choice of values into greater awareness, and, incident to this, has sharp
ened men's perception of relevant facts and relevant cause-effect relation
ships. Both a measure and a cause of the generally poor performance of 
public policy on current money supply was the failure to embody in law a 
workable definition of the money-supply problem. The basic defect was 
that law did not treat money as a system of interdependent parts, requir
ing continuing adjustment to each other relative to movement in the gen
eral economy. The result was that particular elements of public policy 
which might have contributed to a sensible total program got in the way of 
efficient supply because they stood in isolation. We have already noted 
aspects of this piecemeal approach. Policy makers wrote a bimetallic stan
dard into their notation scheme, partly to encourage a larger coinage. But 
they provided no procedure to keep_ both metals in the working system by 
regularly adjusting the ratio of gold and silver in the dollar to the relative 
values of the metals in the commodity market; the rigidity of the notation 
scheme thus meant that one or the other of the metals was commonly 
undervalued and drawn out of the system. Legal requirements that state 
bank notes or United States notes be redeemable in specie subjected those 
important components of the money supply to influences that served no 
function in adjusting availability of money tokens to the whole flow of 
transactions. Measures to promote acceptability of money tokens did not 
take account of-and not surprisingly hence proved at odds with-adjusting 
money supply to the volume and timing of the business which money was 
supposed to facilitate. Legislators imposed security requirements-fixed 
ceiling~ or required deposits of government bonds as prerequisites of 
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bank-note issues--of a rigidity inconsistent with sensible supply. They 
required that individual banks maintain reserves of currency or specie 
against deposit-check money. But, since they did not provide a central 
lender of ultimate resort, their reserve requirements fostered belated, ab
rupt contractions of credit and did not offer the assurance of cash needed 
to forestall runs on the banks. The issue of legal-tender United States notes 
as circulating media in 1862 and 1863 spawned years of unnecessary and 
distracting controversy, because Congress acted by simple fiat and declared 
no reassuring formula to relate the government's issues to the condition of 
the economy. Though the Federal Reserve System was set up to bring 
some integrated order into handling the money supply, this objective was 
stultified in large part for more than the first twenty years of the system's 
operation because-still not acknowledging the management role which 
was the justifying logic of its new creation-Congress sought to tie federal 
reserve credit and note issues to the presumably automatic working of the 
market for short-term, self-liquidating commercial paper. 

Such elements of policy, defective or irrelevant from the standpoint of 
continuously adjusting the money stock to economic activity, shared a 
basic error. They all represented failure to treat the money supply as the 
product of a system, all of whose parts must be taken into account for 
effective legal control. Legislative practice and judicial acceptance did es
tablish legal control of supply as a legitimate use of law affecting money. 
But, without a realistically comprehensive and bold concept of what the 
objective called for, the course of policy was condemned to costly contra
dictions and confusion. Ignorance, wrongheaded economic theory, and 
clashes of shortsighted special interest all entered into the failure to em
body in law a properly systematic adjustment of money supply to eco
nomic needs. Also, lawmakers long failed to allocate decision-making 
power so as to respond to working needs of the money system. This aspect 
of the matter presents a distinctively legal influence on money history, 
which the next part explores. 

Servicing the Going Economy as a 
Legitimate Goal of Regulating Money 

The legal regulations of money so far catalogued promised to serve the 
ordinary business of allocating resources through the market or through 
public finance. Varying judgments of economists, politicians, and men of 
affairs over how much effect law had caution us against exaggerating law's 
importance. Nonetheless, what policy makers believed law could do largely 
determined how they used law. Their usage-though it varied in detail 
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according to experience and expediency-so consistently supported this 
function as to establish that to help money serve the ordinary operations 
of the economy was a legitimate purpose of legal regulation. Indeed, we 
took the social utility of this function so much for granted that we left its 
legitimacy more often implied than declared. 154 

However, the matter was too important to be left wholly to implica
tion. The legitimacy of this current-operations goal found expression in 
attention to: (l) costs of a money system as social overhead costs, (2) the 
systematic coherence of money, and (3) deliberate adjustment of the sup
ply of money tokens to the volume and timing of transactions. 

First the framers of the federal Constitution included in the powers of 
Congress explicit authority to coin money. They did so without recorded 
discussion; provision of a current money supply was so clearly functional 
to the commonwealth as to be beyond debate. 155 In 1792 Congress af
firmed this judgment by creating a mint. Its action the more strongly im
plied acknowledgment that the supply of money tokens was a proper over
head cost of society because the step was taken against opposition raised 
on grounds of economy. 156 Recommending a mint, Alexander Hamilton 
had recognized that a fair argument could be made that the mint should 
convert privately owned bullion into coin without charge to the owner 
tendering it for conversion, so as to "(make] ... the expense of fabrica
tion a general instead of partial tax." Hamilton recognized the validity of 
this approach by opposing any large fee for coinage, though he suggested a 
small charge; Congress, however, chose to treat the cost of coinage as a 
social charge, and in its 1792 statute authorized coinage "free of expense 
to the person ... by whom the [bullion] ... shall have been brought." 157 

Public policy also developed the idea that burdens from legal regulation 
of the current money stock must be borne by all, as proper overhead costs 
of society. Despite the high favor which public policy showed to freedom 
of contract, as part of the costs of maintaining a going economy all con
tractors must accept such inconvenience or risk as might be entailed when 
law prescribed the character of lawful money and of legal tender. Private 
contract would not be allowed to oust Congress of its ultimate control of 
the money system. So long as Congress acquiesced, private contractors 
might effectively stipulate to settle transactions in bullion or in paper ad
justed to the market value of bullion. But at any point, and for past as well 
as future transactions, Congress might lawfully restrict the media of 
exchange to such tokens as it chose to recognize incident to its reasonable 
judgments as to the kind of money that would best service the going 
economy. 158 

Secondly, the legitimacy of using law to make money better serve the 
going economy came to expression in concern that money tokens should 
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have such uniformity in definition and in authenticity and such liquidity 
as might make them harmonious parts of one system. 

One reason which Hamilton advanced for creating a national mint was 
that "a nation ought not to suffer the value of the property of its citizens 
to fluctuate with the fluctuation of a foreign mint, and to change with the 
changes in the regulations of a foreign sovereign. This, nevertheless, is the 
condition of one which, having no coin of its own, adopts with implicit 
confidence those of other countries. " 159 

In those years when the second Bank of the United States best func
tioned as a central bank, Biddle and his supporters asserted the legitimacy 
of using law-sanctioned regulation to keep state bank-note currency at 
more uniform discounts and to hold bills of exchange within narrower 
rates than loosely joined sectional or local markets provided, in the inter
est of a national money system. These efforts of the bank were clouded as 
public-policy precedent by the widespread attack on that institution. but 
in their time they added substance to the law's role affecting current 
money supply. teo 

The Supreme Court felt that an extensive interpretation of Congress's 
power to act against counterfeiting would best implement the Constitu
tion's policy "of creating and maintaining a uniform and pure metallic 
standard of value throughout the Union. " 161 Creation of a nationally uni
form paper currency was taken by Congress as one justifying ground for 
establishing a national bank system, and it followed up this action by driv
ing state bank notes out of circulation with a prohibitory tax. The Su
preme Court upheld the action, for Congress had authority "in the exer
cise of undisputed constitutional powers ... to provide a currency for the 
whole country," and to this end might wield exclusive authority to deter
mine what paper might circulate. because "without this power ... its at
tempts to secure a sound and uniform currency for the country must be 
futile. " 162 Incident to removing gold from domestic money circulation and 
authorizing devaluation of the dollar in 1933 and 1934, Congress barred 
enforcement of private contracts which called for payment in gold coin or 
in currency measured by gold values. Congress here explicitly asserted the 
legitimacy of using law to maintain uniformity in the money system, not
ing that enforcement of gold clauses would "obstruct the power .of the 
Congress to regulate the value of the money of the United States" and be 
"inconsistent with the declared policy of the Congress to maintain at all 
times the equal power of every dollar, coined or issued by the United 
States, in the markets and in the payment of debts." Upholding this deter
mination, the· Supreme Court recognized that legal control of money to 
service the going flow of transactions was a proper goal of policy: "It re
quires no acute analysis or profound economic inquiry to disclose the dis-
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location of the dome,stic economy which would be caused by such a dis
parity of conditions 'in which, it is insisted, those debtors under gold 
clauses should be required to pay one dollar and sixty-nine cents in cur
rency while respectively receiving their taxes, rates, charges and prices on 
the basis of one dollar of that currency." 163 

Within the scope allowed it, state policy likewise affirmed the legiti
macy of regulation designed to make money work as a going system. Be
cause in their money-supply functions banks performed a service of broad 
public concern, they were properly regulated. Thus the Supreme Court of 
the United States supported sympathetic interpretation of a state statute 
to suppress unlicensed banking: "Its object was the protection of the peo
ple against the evils of an unauthorized currency-than which hardly any 
object of legislation is more important. The currency measures all values, 
and is the medium, directly or indirectly, of all exchanges. To keep it 
sound, and to guard it as far as possible from fluctuation, are among the 
most imperative duties and among the most difficult problems of govern
ment."164 In 1829 New York launched a program requiring that note
issuing banks contribute to a safety fund to guaranty bank-note holders 
against loss; its proponent justified the program, because the banks "enjoy 
in common the exclusive right of making a paper currency for the people 
of the state and by the same rule should in common be answerable for that 
paper." 165 In the early twentieth century, recognizing the predominant 
importance which deposit-check money had assumed in the money supply, 
states experimented with bank-deposit insurance. The United States Su
preme Court recognized that "enforcing the primary conditions of success
ful commerce" was a proper objective of legislation. "One of these condi
tions at the present time," the Court observed, "is the possibility of pay
ment by checks drawn against bank deposits, to such an extent do checks 
replace currency in daily business." To require banks to contribute to a 
deposit-insurance fund was a reasonable regulation, not just for private 
benefit, but primarily "to make the currency of checks secure, and by the 
same stroke to make safe the almost compulsory resort of depositors to 
banks as the only available means for keeping money on hand." 166 Protec
tion of the money system's capacity to service the current flow of trans
actions was the legitimating goal. 

Thirdly, the propriety of this purpose of legal regulation was no more 
pointedly at stake than when policy makers specifically sought to adjust 
the supply of money tokens to the volume and timing of transactions. 
Most such efforts were manifest simply through action. But some declara
tions stand out, to convey the meaning of a great deal of unrationalized 
practice. Thus Hamilton recommended a bimetallic standard of money, to 
increase the quantity of circulating coin. 167 Similarly, he recommended 
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that Congress sanction circulation of designated foreign coins as a tempo
rary adjustment of supply until the mint should meet the domestic de
mand, and from time to time until 1857 the Treasury and the Congress 
acknowledged this policy in various legislation regulating use of foreign 
coin. 168 When Congress changed the gold content of the dollar in 1834 it 
acted without clear-cut debate or forthright explanation. But, in part at 
least, the move won support as a move to increase the quantity of gold in 
circulation, hopefully (in the minds of hard-money men) at the expense of 
silver and of the notes of the Bank of the United States. 169 Policy concern
ing paper money included declared concern to adjust supply to current 
demand. Hamilton urged chartering a Bank of the United States because 
"the institution of a bank has also a natural relation to the regulation of 
trade between the States, insofar as it is conducive to the creation of a 
convenient medium of exchange between them, and to the keeping up a 
full circulation, by preventing the frequent displacement of the metals in 
reciprocal remittances. Money is the very hinge on which commerce turns. 
And this does not merely mean gold and silver; many other things have 
served the purpose, with different degrees of utility. Paper has been exten
sively employed." 170 Both in keeping its own notes steady in relation to 
reserves and yet responsive to needs of trade, and in policing the redemp
tion of state bank notes, the policies of the second Bank of the United 
States tended to fulfill Hamilton's prophecy. 171 Congress asserted its right 
to adjust the currency supply to transactional needs, within the over-all 
ceilings it set, by apportioning and reapportioning shares of national bank 
notes among banks in different sections of the country. 172 And when the 
Supreme Court in 1884 affirmed Congress's authority to issue United 
States notes, not simply under stress of war emergency, but in peacetime, 
the Court found that the Constitution empowered Congress "to provide a 
national currency" and to use its reasonable judgment whether there was 
"inadequacy of the supply of gold and silver coin to furnish the currency 
needed for the uses of the government and of the people. " 173 On the bor
derline of policy between serving a going economy and helping move the 
economy into a new context, was the authorization of temporary, emer
gency currency to overcome a liquidity crisis, provided in the Aldrich
Vreeland Act of 1908. Though this legislation was used only once-in the 
crisis posed by the outbreak of World War l--it symbolized a prime con
cern which produced the Federal Reserve Act of 1913. The Federal Re
serve System was to become significant for larger goals of economic 
growth and adjustment. But, the discussions surrounding its creation legiti· 
mized it in terms analogous to the thought behind the 1908 statute-that 
the law might properly provide for adjusting the supply of money to the 
immediate demand. 174 
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REGULATION OF MONEY TO PROMOTE 
MAJOR ECONOMIC OR POWER ADJUSTMENTS 

Definition of the legitimate uses of law to affect the money system did 
not end in validating regulations which served the ordinary flow of transac
tions. Beyond this more limited objective, events reflected concern with 
two kinds of purpose of potentially broader impact: (I) Policy makers 
showed interest in regulating money to effect major readjustments in gen
eral economic performance, whether to keep or restore an equilibrium 
assailed by extraordinary pressures, or to promote multiple increase in pro
ductivity. (2) Some men desired, others feared, regulations of money 
which might bring large shifts in the distribution of wealth or income, to 
alter the structure of power among interests or classes. On balance the 
record legitimated legal regulation for the first of these two larger goals, 
and rejected the second. 

Service of regular, current operations was a quite plain objective of 
most legal regulations of the money system, whether openly declared or 
implied in working effects. The evidence is much less clear on adoption or 
rejection of legal controls of money for purposes of major readjustment in 
economic functions or in distribution of place or power. Typically this 
society dealt with its affairs in narrowly pragmatic fashion, making a phi
losophy out of crossing bridges when it came to them; open discussion of 
the grander purposes of money policy was perhaps of no poorer, but also 
it was of no better quality, than the handling of most questions of broad 
reach. In these respects evidence from the implications of legal action was 
ambiguous. Most uses of law affecting the money system could be read 
plausibly as serving operation of the going economy. Given the typically 
limited horizons of policy making, plus the prevailing distrust of govern
ment intervention reflected in the enduring allegiance paid the gold stan
dard, the safer implication from legal actions which might serve both 
immediate operations and purposes of larger effect was that the policy 
makers meant to validate only the more immediate purpose. True, legal 
regulations establishing a uniform notation scheme of money units, au
thenticating sources and legal incidents of money tokens, and promoting 
liquidity by requiring security or reserves, might all be viewed as fostering 
long-term economic growth by encouraging confident commitments. But 
the stronger implication is that policy makers adopted such regulations to 
serve current dealing. On the other hand, when regulation dealt directly 
with quantity and timing of money issues, whether for liquidity or for 
supply-demand adjustments, the actions could so readily serve goals of 
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larger change that they must be counted more ambiguous. This is not an 
area of policy which should inspire dogmatic readings. 

Goals of Major Adjustment in Economic Performance 

From the late eighteenth into the middle twentieth century, the long
term bias of public policy favored using law to promote multiplied in
crease in productivity. This we took to be a self-evident good for individ· 
uals and for the commonwealth. This general bent of policy was manifest 
particularly in using government's fiscal powers (as by a protective tariff 
and subsidies for transport and communication), in government's power to 
grant franchises encouraging economic venture (in generous chartering of 
business corporations, and in special-action grants of authority to develop 
natural resources and lines of transport), and even in some regulations 
which carried penalties or imposed burdens or restrictions (as in limits 
which the Court held that the commerce clause put on state laws discrimi
nating against interstate commerce). Within this general context. we might 
expect to find ready use ·of legal controls over money to promote in
creased productivity, or at least to assist major readjustments of economic 
relations to maintain or restore the economy's expansive capacities. On the 
whole, this did emerge as the prevailing attitude. But the record on legal 
regulation of money is less clear on this score than is the record of other 
types of legal action taken for economic promotion. I shall first inventory 
some policy measures, and then consider why legal regulation of money 
seems less clearly addressed to the larger goals than were other uses oflaw. 

The story begins on a negative note. The federal Constitution gave Con
gress ultimate control of money policy and-with the important exception 
of its silence on state authority to charter banks-imposed strict limits on 
state action affecting the money system. Two purposes shaped this pat
tern. One was to foster such uniformity in the money system as would 
encourage broad markets among the states. This purpose might be inter
preted as aimed at economic growth. But in 1787 this was not yet a clear 
direction of policy; the first emphasis seems simply on achieving such 
harmony in the money stock as would facilitate current trade. 115 However, 
the framers had a second goal which did concern relations of the law of 
money to major adjustments in the economy. When the Constitution for
bade the states to issue bills of credit or to make any thing but gold or 
silver legal tender, the specific intent was to bar them from manipulating 
the money system to produce inflationary booms or to relieve debtors 
under extreme distress of depression. Plainly, the framers were aware that 
legal control of money might be used in efforts to move the economy 
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from one level of growth (or, at least, of activity) to another. But they 
were critical of legislative favors which distressed debtors had obtained in 
years of disturbed markets following the Revolution. They did not show 
themselves minded to sanction legal regulations of money designed to 
assist large shifts in economic conditions. 176 

With hindsight it is tempting to read the breadth of the commerce 
clause as intended to warrant regulating money for economic growth. But 
the contemporary record is ambiguous. Principal attention focused on 
foreign and not on domestic commerce. Thus, the record tells little, to 
start with, about what the constitution makers regarded as legitimate goals 
of public policy in the home economy. Clearest was a purpose not then 
involved with regulating money, that is, to empower the central govern
ment to bar state discriminations against commerce among the states. 177 

The framers' other plain intent was that the commerce power should as
sure Congress's authority to get revenue by some taxes on trade, andes
pecially by laying tariffs on imports. Substantial opinion was that under 
this authority Congress should be able to lay tariffs for promotional pur
poses (as well as to give the United States bargaining counters in dealing 
with trade policies of foreign governments). Clearly, promotion of eco
nomic growth was accepted as legitimate in some contexts; the prevailing 
attitude was never one of dogmatic laissez faire. But this conclusion is too 
broad to settle the narrower question, whether power over the money 
system might properly be used to this end. 178 Indeed, since the framers 
included, along with the commerce clause, a specific grant to Congress of 
authority to coin money and regulate its value, and imposed specific limits 
on state authority over money, it might appear that they did not think of 
the commerce clause as a basis of legitimizing action on money matters. 179 

When the Supreme Court much later invoked that clause as one item 
making up an aggregate authority of Congress over the money system, the 
Court could perhaps claim Alexander Hamilton for its argument. 180 But 
the most we can draw from the framers' discussion of the policy of the 
commerce clause is their highly general intent that the national govern
ment be empowered to act where the general interests of the Union were 
at stake, and the states were severally unable to deal with the matter. This 
conclusion, again, is of such sweep as to be of little help in answering the 
specific issue of the proper goals of regulating money. 181 

Through the nineteenth century there was only limited direct action by 
government to regulate money to foster economic growth or adjust the 
economy to major changes of circumstance. Most government action 
which looked in this direction delegated the promotional or adjustment 
roles to privately owned banks under private direction. This was the only 
field of money-system activity which the ·Constitution allowed to the 
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states under a generation of legislative practice, ratified by the Court in 
1837. 182 And it was the manner in which Congress chose to make its most 
sustained and broad-reaching promotional use of its money powers-first 
in chartering two Banks of the United States ( 1791, 1816), and then in 
providing ( 1864 ), and later liberalizing ( 187 5) a general incorporation act 
for national banks. 183 Delegation to private hands of functions of public 
interest was a technique common in the nineteenth-century resort to law 
to foster economic growth; it was not an approach peculiar to legal control 
of money. The prime reasons for this way of proceeding lay in problems 
and policies concerning the structure of government relative to the struc
ture of private power. Further consideration of this matter belongs in the 
next part. 

Hamilton recommended to Congress that it create a single national 
bank on grounds which looked beyond serving government finances or cur
rent private transactions, to increasing the productive capacity of the 
whole economy. An advantage of such institutions, he argued, was 

the augmentation of the active or productive capital of a country. 
Gold and silver, when they are employed merely as the instruments of 
exchange and alienation, have not been improperly denominated dead 
stock; but when deposited in banks, to become the basis of a paper 
circulation, which takes their character and place, as the signs or rep
resentatives of value, they then acquire life, or in other words, an ac
tive and productive quality .... [I] t is one of the properties of banks 
to increase the active capital of a country .... This additional em
ployment given to money, and the faculty of a bank to lend and circu
late a greater sum than the amount of its stock in coin, are, to all 
purposes of trade and industry. an absolute increase of capital. 184 

Chartering the first bank stirred sharp controversy in Congress. But the 
stakes were seen in sectional-political terms; the debate contributed noth
ing substantial to defining the legitimate economic goals of regulating 
money. 185 Nor did the career of the first bank develop firm precedent for a 
bold definition of goals. The bank served the government well as fiscal 
agent and assisted the going economy by adding reliable currency to the 
regular money stock. The bank pursued a conservative policy in holding its 
own issues in secure relation to its reserves and in using its position as 
lender to state banks to curb their speculative enthusiasm. Thus its prac
tice tended to legitimize some effort at managing large movements in the 
money stock. The bank did not translate these activities into clear defini
tion, however-perhaps out of prudent regard to the growing competitive 
jealousy of state-chartered banks which, along with some traditional agrar-
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ian distrust of concentrated financial power, brought Congress to refuse 
extension of the bank's charter in 1811. 186 Marked in its early years by 
poor management and then by limited conceptions of its possible role, the 
second bank in its first phase claimed no bold managing function over the 
money system. But, in the prime years of his governance (1823-30), while 
Nicholas Biddle devoted the bank primarily to the more efficient working 
of the going economy, especially in adjusting the money supply to sea
sonal and sectional trade differences, he also believed that the bank's re
sponsibility extended to promoting sound growth in the general economy 
and to restraining inflationary speculation. It was the proper "business of 
the Bank of the U. States to guard ... [against the] ruinous conse
quences" of trade booms which outran sound marketing with the help of 
undisciplined lending by state-chartered banks. ''The whole evil therefore 
lies in an overbanking which occasions an overtrading, and the whole rem
edy lies in preventing this overbanking." 187 Andrew Jackson's successful 
attack ended the bank's career as a central bank. But Jackson could not 
expunge the precedent which Biddle had added to Hamilton's prophecy of 
the possibilities in managing the money supply for large economic goals. 

Overlapping the record of the two Banks of the United States was de
velopment of state policy toward banks. Except for a handful of banks in 
which a state held some ownership or to which a state gave a monopoly
banks which operated in too limited spheres to attempt managing roles as 
broad as Nicholas Biddle assumed-state-chartered banks carried built-in 
bias for economic expansion by expanding the money supply. As frag
mented enterprises, they expressed their organizers' separate drives for 
profit, without central discipline. At the outset many saw their profit pri
marily in enlarging their issues of circulating notes. As they sought more 
loan business, they often found that the demand for short-term commer
cial credit was insufficient to sustain them or their ambitions; hence they 
responded the more readily to business demands that they supply medium 
and long-term capital. 188 In this context liberal chartering of banks-first 
by special acts, then under general (free-banking) incorporation statutes
meant much more than legitimizing legal provisions for a money supply 
simply to service the current flow of transactions. A few times legislatures 
openly showed their conviction that law might legitimately enlarge the 
money supply for economic development: Some statutes conditioned 
bank charters on the grantees' commitments to make a stated percent of 
their loans to agriculture or to industry; apparently it was taken for grant
ed that banks would supply commerce. 189 Most of the time, however, the 
legitimacy of promoting multiplied economic growth by laws enlarging the 
sources of money was simply implied ln practice, by liberality in charter
ing banks. This implication of policy was indirectly confumed by the run-
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Ding fire of criticism the practice received from agrarian advocates of limit
ing the money stock to the precious metals. These hard-money men op
posed banks less on arguments addressed to the more efficient operation 
of current transactions than from concern for the longer term effects of 
bank-made money on stability of prices and markets. This attitude was 
strong enough to bar banks altogether or sharply limit their creation in 
about a third of the states in the 1850s. But this reaction did not long 
prevail, and its significance is chiefly to point up the enthusiasm for pro
moting economic expansion which powered the prevailing practice. 190 

Congress enacted general incorporation laws for national banks in 1863 
and 1864 avowedly for reasons of state, to help finance the North's war 
effort. Argument was also made for the new system on the ground that it 
would allow substituting a more uniform national currency for state bank 
notes, which were subject to varied discounts and to a good deal of coun
terfeiting. This was a secondary factor in the debates, though it was the 
primary goal of Secretary of the Treasury Salmon P. Chase, without whose 
stubborn persistence there probably would have been no national bank leg
islation. But so far as it figured, the focus seemed to be on servicing cur
rent market operations, and it was on this purpose that the Supreme Court 
centered when it upheld the prohibitive tax by which Congress finally 
drove state bank notes from the field. 191 Moreover, the rigid ceiling of 
$300 million which Congress put on national bank notes, the substantial 
minimum capitalizations on which it conditioned organization of national 
banks and conservative restrictions it put on their lending policies did not 
make the legislation a strong precedent for regulating the money supply to 
produce major expansion of economic activity. 192 In 1875 Congress re
moved the ceiling on national bank-note issues, thus making the national 
policy more truly one of free banking. This step was taken to conciliate 
expansionist sentiment, and to that extent affirmed the legitimacy of regu
lating the money supply for promotional purposes. But, the 1875 action 
was so much a product of political calculation, to serve the interests of 
Republican party unity, that its worth as a money policy precedent seems 
little. 193 As national banks matured they did in fact join state banks in 
producing large expansions in the money stock, mainly by enlarging 
deposit-check money. In this aspect, in the second half of the nineteenth 
century national free-banking laws, like state free-banking laws, worked to 
make the money supply a factor for economic growth. But the part of law 
in this course of events after 1864 was relatively remote; the business prac
tice of bankers and the pressures of their clients were the moving ele
ments.194 

Once past the making of the federal Constitution, there is through most 
of the nineteenth century little sustained or well-defined direct action by 
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the federal government to affirm or deny the legitimacy of regulating 
money to give long-term direction to the economy. 195 The one kind of 
bold action by Congress for direct manipulation of money for major eco· 
nomic adjustment-the issue of the Civil War greenbacks-was taken for 
purposes of the polity rather than of the economy and belongs in the next 
section. Indeed, nothing is more conspicuously lacking in the debates over 
the legal-tender act of 1862 than indication of awareness in Congress-or 
in the country-that the issue of United States notes involved a larger 
problem of meeting the dangers of inflation produced by competition be· 
tween the civilian and the war economies. From time to time in the fore 
part of the century Congress authorized issues of Treasury notes, some of 
which apparently were used in circulation, but the purpose here was to 
finance government and not primarily to enlarge the stock of money. 196 

Congress reduced the gold content of the dollar in 1834, but apparently to 
encourage entry of more gold coin and discourage current use of bank 
paper in the ordinary money supply, rather than for accomplishing any 
major economic readjustment. 197 

In the Specie Circular of 1836 the United States declared that it would 
accept only gold or silver coin in payment for public lands; this measure 
used government's fiscal rather than its p1onetary power (employing the 
government's command of public property, analogous to its purse power), 
but the circular had material impact on the money supply by tending to 
drain state banks of the gold which they needed to back up their circulat· 
ing notes, and the consequent curb on speculation fostered by easy money 
was a purpose of the circular. Abrupt and rigid in effect, the action was 
not an efficient kind of regulation. Nonetheless, it implicitly asserted the 
legitimacy of using law to affect the money system for large adjustments 
in economic activity. 198 In 1846, by the Independent Treasury Act, Con
gress provided that government offices should hold all moneys paid to the 
United States and that all dues owed the United States should be paid in 
specie. The statute was a mixed expression of partisan politics, distrust of 
state banks as depositories and as issuers of paper money, and distaste for 
money management whether delegated to a central bank or attempted 
directly by the federal government. In effect, the act rejected an active 
money-managing role for the United States or any of its agencies. Yet, in 
doing so the statute embodied a decision on the large objectives of money 
management-in favor of an idea of long-term stability, which its support
ers wanted to promote by discouraging use of paper currency and compel
ling note-issuing and lending banks to look more carefully to their specie 
reserves. 199 The 1846 requirement that payments to the United States be 
made only in specie never worked completely, but it operated enough to 
introduce dysfunctional changes in bank reserves according to tides of 
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public receipts and spending. The act of 1864 allowed the United States to 
deposit its funds in the new national banks, and the 1846 scheme was 
practically abolished when Congress also allowed government deposits in 
the federal reserve banks created in 1913. In practice these relaxing laws 
allowed the Treasury to engage in some money management, by shifting 
government deposits when and where reserves were needed to support 
bank money. But to the end of the nineteenth century such Treasury ac· 
tion remained episodic and lacked governing principle. Thus these changes 
did no more than indicate that options remained open for the federal gov
ernment to manage money to promote or accommodate large shifts in the 
economy. 200 

Of similarly ill-defined character as policy precedent was the other late 
nineteenth-century area of direct legal regulation of money-that involving 
disposition of the Civil War greenbacks and the analogous problem of sil
ver. Though the United States notes were first issued for reasons of state, 
the postwar years brought a question of their continuance or withdrawal 
which was addressed largely to choice of national economic goals. In the 
spirit of the 1846 statute, some wanted to get government out of the dan· 
gerous business of supporting a paper circulation which, they feared, 
tempted to speculation that outran real production of goods and services. 
Opposed were expansionists who wanted a larger money supply to en· 
courage greater market activity. The outcome was a shifting set of compro
mises, shaped at least as much by the play of partisan politics as by con
cern with money policy. Expansionists staved off sharp contraction of the 
greenbacks. Gold standard men won a commitment to resume specie pay
ments in 1875 and saw this accomplished in 1879 and reinforced when the 
government borrowed through private bankers in 1895 to maintain its gold 
reserve. Fresh pull and haul followed the resumption battle. The stable 
money men struck the silver dollar from the national money pattern in 
1873; from 1878 to 1900 they had to make limited concessions by resum
ing some silver coinage; then they battled through to formal declaration of 
the gold standard at the turn of the century. 201 To some men the gold 
standard spelled denial of the legitimacy of any legal regulation of money 
to manage the course of the economy. So interpreted, renunciation of an 
active role for law could be said to have lasted about a generation, until 
devaluation of the dollar in 1934. 202 But this is too simplistic a reading of 
events. There was considerable unreality about the gold-silver controversy 
all of its years, and the unreality did not lessen after 1900. For one thing, 
fresh discoveries and improved mining technology allowed gold to be a 
base for economic expansion after all; the decision for gold thus proved to 
be underwritten as much by chance and expediency as by principle. Fur
thermore, in increasing measure bank-created credit provided the bulk of 
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the money supply. Gold reserves materially affected deposit-check money, 
but other influences played on the banks also, including actions of govern
ment. Meanwhile, the comparative lack of legal controls on creating 
deposit-check money helped allow economic expansion which tempered 
and made politically more palatable the anti-inflationary measures taken in 
the name of a gold-based money system. 

At its enactment the Federal Reserve Act did not strengthen precedent 
for managing money for large economic objectives. In this respect Con
gress gave the Federal Reserve System a mandate vague almost to the point 
of lacking meaning-nothing more definite than that the federal reserve 
banks were authorized to use their powers for "the accommodation of 
commerce, industry, and agriculture."203 The act tied the issue of federal 
reserve notes to a substantial gold reserve plus pledged security of commer
cial paper, and quite closely held down Federal Reserve lending to the 
short term, thus following a line indicated in the Aldrich-Vreeland (emer
gency currency) Act of 1908. The legislative history supports the implica
tion of these provisions: Apart from servicing the ordinary currents of 
trade, the most ambitious managing role that the Congress had in mind for 
the system was to prevent or reduce the harm from such financial panics 
or liquidity crises as had occurred in 1907.204 Restriction of system goals is 
not surprising. Prevailing opinion sought to limit, not enlarge, govern
ment's monetary intervention in the economy; this was the point of con
temporary adherence to the gold standard, and of the faith which legis
lators put in the supposedly automatic controls imposed by limiting 
Federal Reserve lendin~ and note issues to a base in short-term commercial 
paper. 205 Moreover, as the next part notes, creation of the system was sur
rounded with much distrust of its implications for the balance of power 
among political and economic interests; this was not an atmosphere favor
able to large views of the system's title to manage money for major eco
nomic change or adjustment. 

From the middle 1920s control of money to affect the general direc
tion of the economy began to reach definition and gain legitimacy as a 
product largely of Federal Reserve practice, and partly of Federal Reserve 
doctrine, concerning open-market purchases and sales of federal securities 
by the federal reserve banks.206 In the Banking Act of 1935 Congress im
plicitly legitimized this technique of money management by giving statu
tory status to a Federal Open Market Committee as part of the Federal 
Reserve organization. Moreover, Congress moved cautiously toward vali
dating such money management for purposes beyond mere service of cur
rent transactions; open-market operations, it said, should be governed not 
only "with a view to accommodating commerce and business," but also 
"with regard to their bearing upon the general credit situation of the coun-
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try."207 In another aspect the 1935 act legitimized general economic man· 
agement as an objective of money control, when it authorized the Federal 
Reserve Board to change reserve requirements for member banks within a 
wide range "in order to prevent injurious credit expansion or contrac· 
tion!'208 

The Federal Reserve Board was too unsure of its statutory ground or its 
knowledge to make effectively bold use of its new open-market authority 
in the 1930s depression.209 Demands of government fmance interrupted 
progression along this line in World War II and its immediate aftermath 
and in the Korean War. But the Federal Reserve reasserted relative auton
omy in money management in 1951, and in the next twenty years it con
solidated its right to affect general economic growth or adjustments and 
the level of prices by open-market dealings. These matters came to sharper 
definition than they might otherwise, because the stakes were large in the 
competition of roles between the Treasury and the Federal Reserve; it was 
clear that much more was at issue than regulating the money supply 
merely to service a going flow of transactions. 210 

Federal Reserve legislation and administration were only one channel 
through which government might regulate money to attempt major eco
nomic adjustments. Two other direct precedents were set to this effect in 
the 1930s, and government also used its fiscal powers in ways which af· 
fected the roles of money. The Thomas Amendment to the Agricultural 
Adjustment Act of 1933 gave sweeping discretionary powers to the presi
dent to cause the secretary of the treasury to enter into agreement with 
the Federal Reserve System for direct purchase of Treasury obligations up 
to $3 billion, or alternatively-or in addition-to cause the Treasury to 
issue United States notes to that amount, as well as empowering the presi· 
dent to provide for free coinage of silver without limit or to reduce the 
gold content of the dollar by as much as 50 percent. These powers over 
money, the amendment declared, might be used to effect major adjust· 
ments in the economy, to overcome conditions in the international money 
market adverse to the nation's foreign commerce, or when "an economic 
emergency requires an expansion of credit, or an expansion of credit is 
necessary to secure by international agreement a stabilization at proper 
levels of the currencies of vadous governments." Unwilling to disclaim 
authority for vigorous action against the 1930s depression, President 
Franklin D. Roosevelt did not oppose the Thomas Amendment; probably 
he accepted it as a background threat that he could wield against a conser· 
vative Federal Reserve Board. However, he never used this delegated au
thority to issue United States notes, and he took only limited measures to 
enlarge currency based on silver. Given the sweep of the Thomas Amend
ment, this restraint implies continuing force in the fear of printing-press 
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inflation which had had classic expression in the federal convention of 
1787.211 In addition to the authority conferred in 1933, Congress further 
empowered the president, by the Gold Reserve Act of 1934, to fax the 
gold weight of the dollar at any level between SO and 60 percent of its 
prior legal weight, while also vesting title to all gold coin and bullion in the 
United States, discontinuing further circulation or manufacture of gold 
coins, and altogether removing gold from private use as money. In what 
proved to be a vain effort to raise commodity prices the president prompt· 
ly exercised his authority by devaluing the dollar to 59.06 percent of its 
former weight. 212 In 1935 the Supreme Court held that Congress might 
constitutionally confer this power on the president. The point most im· 
mediately ruled on by the Court was to hold that Congress might also con· 
stitutionally ban enforcement of existing or future contracts calling for 
payment in gold according to the old weight of the dollar. But this ban on 
the gold clauses was relevant only because it was auxiliary to the change 
Congress had authorized in the gold content of the dollar. The Court indi· 
cated its awareness that at stake was the legitimacy of controlling money 
for major adjustments in the economy. For it took pointed care to ground 
Congress's power to fix the gold weight of the dollar not simply on Con
gress's authority to coin money and regulate its value, but 

in all the related powers conferred upon the Congress and appropriate 
to achieve "the great objects for which the government was 
framed"-"a national government, with sovereign powers" .... The 
broad and comprehensive national authority over the subjects of reve· 
nue, finance and currency is derived from the aggregate of the powers 
granted to Congress, embracing the powers to lay and collect taxes, to 
borrow money, to regulate commerce with foreign nations and among 
the several States, to coin money, regulate the value thereof, and of 
foreign coin, and fix the standards of weights and measures, and the 
added express power "to make all laws which shall be necessary and 
proper for carrying into execution" the other enumerated powers.213 

The Court's rationale was broad enough to validate the broad range of pur
poses for which the administration had sought to regulate the dollar
specifically, to affect commodity price levels (and hence the purchasing 
power of money), more generally, to promote economic growth. 

The twentieth century also saw more deliberate uses of government's 
fiscal powers to regulate the money system, though most often in this 
domain the intent was to subordinate monetary to fiscal policy. Especially 
between 1898 and 1912 the Treasury engaged in calculated movement of 
government deposits in and out of commercial banks, to relieve sectional 
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or seasonal deficiencies of the money supply which might have grown into 
crisis. 214 The 1934 legislation under which the president devalued the dol· 
Jar put at the Treasury's disposal the bulk of the government's profit from 
the devaluation for use in market operations to stabilize terms of inter
national trade, and also gave the Treasury broad powers to buy and sell 
gold. Under this latter authority. the Treasury sterilized gold imports in 
1936-37 by withdrawing funds from the money stock by selling Treasury 
bills in market to pay for the gold, instead of issuing gold certificates to 
the federal reserve banks and drawing on the balances that might be so 
created; at later points the Treasury acted to relieve slackened business ac
tivity by putting some of its gold holdings into the federal reserve 
banks. 215 When Congress passed the Employment Act of 1946 it made 
another significant addition to the precedent validating regulation of 
money for purposes of major economic change or adjustment. Despite 
much dilution by compromise, out of the legislative bargaining from which 
this statute came there emerged a formal commitment of the federal gov
ernment to use all its resources to promote maximum employment, pro
duction, and purchasing power. Fiscal and not monetary considerations 
dominated the maneuvers which produced the bill; proponents wanted 
prime reliance on government spending, which was precisely whilt the op
position most feared, and attention to public spending overshadowed the 
rather incidental references in the debates to roles of "banking and cur
rency."216 Nonetheless. the record included reference to monetary factors, 
and the breadth of the statute was such as to include them. 211 Shortly 
after the statute was passed, and with continuing emphasis, the Federal 
Reserve Board acknowledged that the act's policy was an authoritative 
guide for system decisions. 218 

Goals of Maintaining or 
Changing the Distribution of Power 

Money can be an instrument by which men wield power over assets and 
people. Conceivably, policy makers might regulate money not just in aid 
of economic performance, but in attempts to get or keep power. By the 
second half of the twentieth century public policy plainly legitimated legal 
controls on money both to service the going economy and to seek sus
tained or increased economic productivity. Policy put no comparably 
assured approval on regulating money to affect the distribution of power. 
To a significant extent the record denied the legitimacy of this purpose as 
an objective of legal controls on the money system. 

There was never doubt that it was proper for government to regulate 
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money to aid the ordinary life and operations of the state; indeed, we 
might fairly regard this use of law simply as a variant of regulating money 
to facilitate the ordinary business of resource allocations in general, 
whether by market process or by political process. A recognized purpose 
of granting Congress power to coin money and regulate its value was to 
assure reliable media through which government could effectively tax, bor
row, and spend. 219 In Hamilton's conception, and according to their char
ters and their accepted practice, the two Banks of the United States issued 
their own circulating notes, extended their credit, and determined their 
policies toward state bank notes with a view to aiding federal taxing and 
borrowing operations; the Supreme Court took the second bank's utility as 
government fiscal agent as one ground of the constitutionality of the 
bank's charter. 220 The promotion of a more uniform currency which was 
one announced purpose of the national bank system created in 1863-64 
and which the Court found to be a constitutionally sanctioned objective 
was partly in aid of the government's fiscal. operations. 221 Though distrust 
and dispute surrounded other aspects of creating the Federal Reserve 
System, there was never disagreement that its operations should include 
serving as fiscal agent of the government and using its credit and deposit 
facilities to smooth adjustments between the market and public finance in 
the ordinary course of affairs. 222 

There was never doubt that government might regulate money to help 
finance a war. The federal Constitution forbade the states to issue bills of 
credit, reflecting the framers' revulsion against the depreciation of the cur
rency which had attended resort to paper money by the states and the 
Continental Congress in the Revolution. Yet, they left the Constitution 
silent on the new Congress's authority to issue currency, and their discus
sion indicates that they did so in order that the federal government might 
command all the money resources it might need to deal with unusual cir
cumstances. In the context of their times, that concern was most likely 
aimed at assuring Congress leeway to deal with wartime finance. 223 Finan
cial difficulties in the War of 1812 helped convince Congress that it had 
been wrong not to extend the charter of the Bank of the United States in 
1811 and that in 1816 it should create the second bank. 27A Congress issued 
United States notes and set up a national bank system to help finance the 
North's war effort in 1862-64, and in 1871 the Supreme Court held that 
Congress enjoyed a large discretion of judgment when it acted for this 
end. 225 In two world wars and in the Korean War the Federal Reserve sub
ordinated its judgment on money control to the initiative of the Treasury, 
and when the Federal Reserve reasserted some autonomy in 1951, signifi
cantly it established its claim on the basis that a wartime emergency no 
longer warranted Treasury dominance. 226 
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Practice and doctrine thus legitimized regulating money to support the 
ordinary of the wartime emergency needs of the state. The record looks 
quite different where questions arose about regulating money to affect dis
tribution of power among private interests. Here interpretation is often 
difficult, because events usually mingled suspect, power-structuring pur
poses with goals of economic performance which prevailing opinion ac
cepted as legitimate. So far as we can disentangle balance-of-power from 
economic-performance issues, the trend was to deny the legitimacy of 
using legal controls on money to advance specific social, political, or eco
nomic interests at the expense of others. This is not to say that particular 
interests never got what they wanted through manipulating the money 
system. 227 Indeed, the presumption of constitutionality which the Court 
attached to Congress's legislation inherently allowed scope. for special in
terests to score gains within the sanction of presumed public-interest 
goals. 228 But gains made by those seeking particular advantage were precar
ious, because under the governing opinion they could not be claimed as of 
right.229 

The federal convention revealed acute distrust of interest-group manip
ulation of the law on money. In banning state bills of credit and limiting 
state laws on legal tender the Constitution condemned recent state 
responses to pleas of distressed debtors. Moreover, the convention struck 
from the draft Constitution an explicit authorization to Congress to issue 
bills of credit; though members were unwilling flatly to prohibit Congress 
from increasing the money supply in emergency, they feared pressures to 
print money without limit, should the authority be given as a regular 
power.230 

Both on the state and national scenes public policy toward banks re
sponded to fears that bank notes and bank credit would become instru
ments of oppressive gain for a favored few at the expense of the many. In 
about a third of the states during the second quarter of the nineteenth 
century this attitude produced constitutional or statutory bans or limits 
on chartering banks. With more lasting effect, it was an attitude which 
helped develop the trend to free-banking (general incorporation) laws, 
launched by Michigan and New York in 1837 and 1838. In some regula
tory aspects, as in setting substantial minimum capitalization require
ments, the free-banking laws aimed at the economic goal of promoting 
acceptability of the money supply. But they also derived substantial im
petus from desire to safeguard against legislative corruption and against 
overreaching in market by special interests. Whether expressed in restric
tions or in more open access to charters, the indicated policy of the states 
was that promotion of particular interests was an illegitimate objective to 
govern the law on bank-created money.231 
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Opponents often raised the banner of the Constitution over their at
tacks on the first and second Banks of the United States. A good deal of 
this flag waving was a sanctimonious cover for partisan or commercial ad
vantage. Also inspiring the fervor of attack, however, was a Jefferson
based, Jackson-renewed distrust of a banking monopoly seen as favoring 
limited financial and commercial interests at the expense of farmers, 
mechanics, and the raw-materials sectors of the economy generally. Crea
tion of the two banks stood as weighty precedents legitimizing legal con
trols on money to promote general productivity; the refusals to extend 
their charters were clouded precedents for keeping jealous watch on regu
lating money in ways which might lend themselves readily to special gain; 
the net balance favored positive action, but legitimated such action only 
for goals of general economic performance. 232 Irony flavored both parts of 
the record. Hamilton argued for a Bank of the United States to promote 
general economic growth, but he tinged this argument with the supporting 
plea that the bank would be useful because it "links the interest of the 
State in an intimate connection with those of the rich individuals belong
ing to it; that it turns the wealth and influence of both into a commercial 
channel, for mutual benefit. " 233 On the other hand, though the drive to 
end the second bank proclaimed concern for the industrious poor against a 
greedy and parasitic financial oligarchy, it drew decisive energy both from 
Jacksonian party zeal and from the self-seeking of some state-chartered 
banks which wanted to be rid of Nicholas Biddle's competition. 234 

The aftermath of Civil War public finance measures, and the silver con
troversy of late nineteenth century, brought continued condemnation of 
regulating money to allocate power or gain among classes or particular eco
nomic sectors. Though the national bank system was set up under a free
banking type of law, it did not escape this kind of criticism from those 
who saw it as putting a profitable monopoly of note issue in a privileged 
group of government bondholders. This attack was pressed hard by agrar
ian parties through the 1870s, and then fell off, perhaps because it became 
clear that note issues were neither a major source of profit nor the key 
element in the money system. 235 The span from the seventies through the 
nineties saw running battles over a commitment to make the Civil War 
greenbacks redeemable in gold, over conservatives' desire to see the notes 
retired and expansionists' desire to keep them outstanding or to enlarge 
them at expense of the national bank notes, and over increase of money 
from silver and silver-based paper. This thirty-year war presents a muddle 
of partisan maneuver, rhetoric of more passion than persuasion, and con
fusing crosscurrents of interest. So far as this period bestowed any positive 
legacy of policy, it strengthened precedent for regulating money for gen
eral economic growth or major economic adjustments.236 But what infused 
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these years with peculiar anger and excitement was the challenge hurled by 
each major combatant, that its opponent pursued an illegitimate objective 
of class or special-interest advantage. Claims, ambitions, and fears of par
ticular groups-conservative bankers and merchants, more expansionist
minded industrialists, farm and labor partisans demanding bigger shares of 
power and wealth-energized the battles over greenbacks and silver. There 
is no simple reckoning of victories and defeats. The farm and labor inter
ests lost their demands to supplant national bank notes with greenbacks 
and to get free coinage of silver. Conservatives won resumption of specie 
payments and the gold standard. On the other hand, the more growth· 
minded business interests succeeded in halting contraction of the green
backs, got increased national bank facilities, and-with the farmers-found 
that they could live with the gold standard in a situation of increasing gold 
supply. However, though gain or loss might be calculated for any given 
interest, the contenders typically denied the legitimacy of regulating 
money primarily to allocate power or wealth. They claimed to act for the 
healthy growth of the whole economy, and they pressed their particular 
claims for power and ~ain with the argument that they sought only to 
redress unfair advantage won by opposing interests. 237 Of course, to con
trol money in the name of just distribution inherently asserted the legit
imacy of objectives other than those simply of economic function. But, it 
was significant for the use of political process that the late nineteenth 
century was so defensive about admitting this; the practical presumption 
was against regulating money for other than goals of general economic per
formance. 

The background and terms of the Federal Reserve Act retlected sharp 
concern to repudiate special-interest manipulation of money. The act 
acknowledged the reality of diverse interests pressing on the money sup
ply, in its vague admonitions thut the system should act for "the accom
modation of commerce, industry, and agriculture," and that appointments 
to the Federal Reserve Board should be made with "due regard to a fair 
representation of the different commercial, industrial and geographic divi
sions of the country," along with stipulations designed to make credit 
more readily available to farmers. But the legislative history shows that the 
overriding, legitimating purpose of the act was to promote better perfor
mance of the general economy, especially by preventing liquidity crises. 238 

The prime symbol of this judgment was that the act put governance of the 
system in a board of public officials. Against bitter banker opposition Pres
ident Woodrow Wilson made this constitution of the board an absolute 
condition of the legislation, because he saw it as the assurance that the 
system's objectives would be limited to those of general economic interest. 
The point was underlined by the administration's refusal in 1913 to accept 
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the proposal of those who feared the bankers, that the Federal Reserve 
Board should include designated representatives of agriculture and 
labor. 239 A 1922 amendment gave ground on this matter by including "ag
ricultural" along with "fmancial ... industrial and commercial interests" 
as sectors of the economy entitled to "fair representation" on a board ex
panded from five to six appointed members. 240 But this change did not 
prove of material impact; over the years the board never took on the work· 
ing character of a body representative of functional interests. 

The gold devaluation of 1934 had an immediate purpose of raising 
prices for agricultural commodities. But, though the government acted to 
conciliate the farmers, it responded to their discontent out of concern for 
general social order, and in the hope that rising prices for farm production 
would stimulate the whole lagging economy. 241 So far as these New Deal 
monetary measures sought to relieve debtors from the pressures of defla
tion, in the general distress of the early 1930s this purpose could hardly be 
called one of special-interest advantage. 242 Senator Elmer Thomas indi· 
cated that his amendment to the Agricultural Adjustment Act of 1933 
sought to use money regulations to redistribute wealth as weU as social and 
political power, but it was not an administration measure. This legislation 
authorized the president to agree with the Federal Reserve Board for the 
issue of up to $3 billion of federal reserve notes, or-if such an agreement 
could not be had-to authorize the Treasury to issue up to $3 billion of 
United States notes. President Roosevelt chose not to use this greenback 
authority, but instead resorted to devaluing the dollar. Devaluation raised 
a storm of conservative outrage; turning to the printing presses would un
doubtedly have stirred even more violent controversy, and the president 
probably concluded so and decided to enter no hotter a battle than he had 
to. In the context of the distrust of fiat money which reached back to the 
federal convention and had been sharpened in the greenback and silver 
controversies of the late nineteenth century, we may fairly read the failure 
to use the Thomas Amendment in the 1930s as another precedent against 
the legitimacy of regulating money for balance-of-power rather than eco
nomic-performance objectives. 243 

Grounds of money policy were often not well expressed, and action 
was by no means always consistent. We can see a bit better the limits 
which the main trends of policy put on proper objectives of monetary pol
icy by contrasting accepted uses of law affecting money with accepted 
uses of government's taxing, spending, and general regulatory (police) 
powers. Law's dealings with money put a high premium on fulftlling ex
pectations of stability in exchange relations. Of course, the law of prop
erty and contract also put a high value on fulfilling the reasonable expecta
tions of men who committed assets to economic ventures. But contract 
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and property law also accepted the legitimacy of doctrine which would 
help make orderly, fair, and flexible adjustments to change of circum
stances; even the law of real property had its malleable doctrines of nui
sance and waste, and contract law left courts considerable discretion in 
determining the existence and meaning of agreements by objective mea
sures of intent, in determining the materiality of failures to perform and in 
defining what contracts should be held unenforceable as against public pol
icy.244 Law regulating nonconsentual relations-as tort law-or asserting 
general social interests in education, health, safety, or market dealings 
among parties of grossly unequal bargaining power (for example, law pro
tecting workers, or consumers, and regulating public utilities) embodied a 
great range and particularity of legal intervention favorable to some spe
cific interests and restrictive of others. 245 But, regulation of the money 
supply made itself felt among the people with a sharpness and breadth of 
impact which did not characterize uses of most fiscal or regulatory law. 
Money was part of the form and substance of almost all economic trans
actions and entered into the calculations and expectations by which men 
structured much of their lives and behavior outside the market. Thus, 
when particular interests sought to change the legal character of the 
money system to suit their own ends, they raised sharper concern over the 
legitimacy of law's roles than attended most specific uses of taxing, spend
ing, and regulatory powers, which typically were felt only in more focused 
and limited contexts. 246 Our tradition insisted that law act within the 
frame of the constitutional ideal, that public power must be used in ways 
reasonably calculated to fulfill public interest. Within this frame, our prac· 
tice-and, somewhat less clearly, our doctrine-accepted the legitimacy of 
using taxing, spending, and regulatory powers to affect the distribution of 
power, status, wealth, and income among different segments of the society 
and especially to enlarge and equalize life opportunities for otherwise dis
advantaged groups. But prevailing opinion and practice denied, or at least 
erected a presumption against, the legitimacy of using law to affect the 
money system for such purposes. The only objective which prevailing pol
icy clearly accepted as legitimate for laws regulating money was to pro
mote the productive functioning and increased productive capacity of the 
economy as a whole. 

INTERNATIONAL MONETARY RELATIONS 
AS GOALS OF POLICY 

Until the 1920s policy makers in the United States saw the range of 
legitimate uses of law in regulating money as bounded solely by national 
interest or by interests fiXed within the country. Even, in the twentieth 
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century, when monetary policy began to include some calculation of inter
national concerns. its prime focus continued to be within the context of 
the United States economy. Lawmakers here, as lawmakers abroad, com
monly regarded control of the system of money as an unquestionable pre
rogative of national sovereignty. to be used simply to serve national inter
ests. 247 Hamilton early took this premise when he argued that Congress 
should define a distinctive United States money unit, because it was un
becoming that domestic transactions be conducted in money subject to 
the will of a foreign sovereign. 248 True, the United States long accepted 
international custom in defining money units in weights of gold and silver 
and in defining liquidity by the convertibility of bills of exchange or cur
rency ultimately into gold and silver. But to rely on private markets in 
those metals to adjust international trade balances seemed consistent with 
a national orientation of monetary policy; impersonal markets, rather than 
competing national polities, would make the needed adjustments. 249 

Of course the nation was never prepared really to allow international 
markets in gold or silver to govern adjustment of trade balances, regardless 
of consequences for the domestic economy. Legislative, executive, and ad
ministrative practice legitimized using law-or power existing under delega
tion by law to bankers-to protect or energize the domestic economy by 
managing credit and monetary metal stocks to cushion the impact of for
eign economic developments or to keep reserves deemed necessary for 
stable prices and convertibility of foreign exchange. 250 However, before 
the 1920s such measures were simply reactive and usually defensive; these 
activities did not involve positive efforts to determine the organization of 
international monetary relations, even to advance the national interest, let 
alone to advance world trade as such. 

Thus, in 1834 when Congress reduced the gold content of the dollar, it 
did so to encourage importation of gold. 251 From time to time Nicholas 
Biddle used the credit of the second Bank of the United States to borrow 
abroad to build the lending base of his institution, or bought or sold bills 
of exchange abroad in order to sustain our foreign trade or to influence 
movement of gold in or out of the country; but his bank took all such 
actions only from the standpoint of the home economy. 252 After expir
ation of the second bank's charter in 1836 there was no central agency of 
money regulation in the United States except the Treasury. 253 Through the 
rest of the nineteenth century and into the early twentieth century the 
Treasury took little action of consequence addressed to the country's for
eign monetary relations, except in early 1895 when through New York 
bankers it borrowed 3.5 million ounces of gold, on agreement that the 
bankers would obtain half of the gold abroad. Taken to shore up conver
tibility of the currency which had been formally resumed in 1879, this 
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action was defensive and, again, aimed solely at the domestic economy.254 

The Federal Reserve Act (1913) might be taken to imply concern to main· 
tain United States participation in an international gold standard when it 
required that federal reserve banks hold a gold reserve against deposits and 
federal reserve notes. But in its contemporary setting this limitation was 
primarily addressed to conservative fears that agrarian politicians would in· 
flate the domestic money supply. In 1933-34 the Roosevelt administration 
removed gold as an active factor in the domestic money supply. This ac· 
tion paid some deference to continued use of gold as the ultimate means 
to adjust international trade balances, by providing that gold might be ex· 
ported to foreign governments or their central banks under official license. 
But the administration's objective was only to make the system of money 
work more effectively at home. The limits of its concern became clear 
when in the summer of 1933 President Roosevelt aborted a London con· 
ference on international balance of payments problems by refusing to con· 
sider currency stabilization or further changes in the debts which foreign 
governments owed the United States growing out of World War I. In a log· 
ical, if belated, corollary to the 1930s policy which brought gold into a 
managed money supply rather than allowing domestic or international gold 
markets to govern, Congress in 1965 and 1968 eliminated the requirement 
that federal reserve banks hold gold reserves against deposits or federal 
reserve notes. 255 

The first recognition that a legitimate goal of public policy might be to 
join the force of United States law with that of other sovereigns to regu
late the structure of an international money system came in the latter part 
of the nineteenth century. The United States then made ineffective ges
tures toward participating in .international agreements on a bimetallic base 
for various monetary units including the United States dollar. But confer· 
ences in 1867, 1878, 1881, and 1892 came to nothing, stalemated by op· 
posing interests within and among other countries. Thus the United States 
was not then called on to demonstrate in action what responsibility it 
would assume to help shape an international money structure. In any case, 
there was considerable indifference, and no showing of broad political 
backing for this country's participation in those efforts.256 The first real 
action commitment to United States sharing in international monetary 
organization came between 1921 and 1927. In those years Governor 
Benjamin Strong of the Federal Reserve Bank of New York guided Federal 
Reserve effort to hold down interest rates at home, to discourage gold 
flows to the United States which would embarrass the efforts of England 
and several Continental countries to return to an effective gold standard. 
However, this activity was a precedent of uncertain content. Strong di· 
rectly negotiated understandings with foreign central banks, while the Fed· 
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eral Reserve Board stood by passively. The White House and Treasury de
liberately avoided involvement, on the ground that governments should 
not undertake to manage the international gold standard. True, the Fed
eral Reserve Bank of New York was not a government office. But within 
the frame of the Federal Reserve Act the bank was clearly delegated func
tions of public interest and was immediately accountable to a public body, 
the Federal Reserve Board. In 1933 Congress amended the Federal Reserve 
Act to forbid any federal reserve bank to deal with a foreign government 
or central bank except with the consent and on the terms set by the board. 
The amendment reflected belated criticism of the initiative Governor 
Strong had exercised. In part the criticism had a nationalist cast, since it 
rested on the belief that, in holding down interest rates to help foreign 
central banks, Strong's efforts had contributed to the speculative credit 
boom that led into the 1929 crash. On the other hand, the 1933 amend
ment implicitly accepted the legitimacy of board-authorized dealings with 
foreign central banks or governments, though without defining the legiti
mate objectives of such dealings. 257 Also, the 1920s did see the White 
House (State Department) and Treasury involved in various international 
loans and agreements defining and redefining terms on which war repara
tions and war debts should be paid. These transactions had profound im
pact on the international balance of payments, and thus on the functional 
capacity of the systems of money through which international payments 
must be conducted. But they were not efforts at structuring or managing 
an international system of money as such. 258 

Between the 1920s and 1970 three factors worked slowly to develop 
the idea that a legitimate use of law was to share in creating international 
apparatus to manage money. First, the world's gold stock more and more 
fell short of sufficiency to maintain the liquidity of national currencies 
and bills of exchange as such paper expanded to reflect the growth in 
world trade. 259 Secondly, public and private practice responded to the gold 
shortage by supplementing inadequate gold reserves with reserves in cer
tain national currencies-in the late nineteenth century the pound in par
ticular, and after World War II in increasing measure the dollar. Bankers 
and businessmen as well as governments throughout the world felt that 
England and the United States held enough gold to assure convertibility of 
pounds or dollars, and that the size and continuing turnover of short-term, 
self-liquidating commercial paper in these national economies meant that 
paper drawn on these two money centers would always find a ready 
market and hence would supply convertibility practically as good as gold. 
The United States involvement in this second phase of international liquid
ity came about chiefly by passive acceptance of a role imposed on dollar 
credits by outsiders. Accustomed through the nineteenth century simply 
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to react to English or European monetary events, policy makers here were 
slow to see that events might require that we take positive initiatives in 
using law not merely for domestic monetary goals but also for contrib
uting to a workable system of money for world trade. Meanwhile, merely 
to drift into using the pound and the dollar as world reserve currencies 
spelled trouble. In the first place, the disruptions of two world wars and 
the costly 1930s depression so weakened other national economies as to 
thrust the English and United States financial markets into a degree of 
exposure they were not ready to bear. Between 1950 and 1970 new stress
es arose. European and Japanese industry and trade burst into multiplied 
energy. Other nations, freed of colonial status, pressed for investment 
capital to enlarge their trade and industrial bases. The search for a balance 
of power with Russia and China, and the costly involvement of the United 
States in the Viet Nam war, added to the demand for dollars to buy goods 
and services abroad. Thus into the later twentieth century the volume of 
claims held throughout the world in pounds and dollars steadily mounted. 
These credits grew so large that the gold and the reliable, short-term col
lectible debts behind the pound and the dollar fell to levels so low relative 
to the volume of credit built on them as to breed doubts that other nation
al economies could continue to rely on the convertibility of pound or dol
lar obligations to make such paper reliable reserves for their own systems 
of money. 260 

Finally, this postwar period saw rising expectations among masses of 
people in many nations. Aggressive new political movements appealed to 
these changed expectations, promising drastically to reorder power and ad
vantage. The emergence of new nations increased situations of tension or 
overt clash among nationalist jealousies, fears, and ambitions. Over all this 
uneasy scene hung the threat that limited war might escalate into unprec
edented catastrophe. In this context inefficient or inequitable monetary 
arrangements-with the consequences they might have in stagnant trade, in 
unemployment, and in public treasuries unable to respond to public 
demands-spelled no mere derangement of markets, but danger to all social 
order. Effective world monetary arrangements now took on a political ur
sency not felt in the nineteenth or early twentieth centuries. It was a situa
tion which did not so much invite as demand that we enlarge our ideas to 
include the legitimacy of using legal processes to contribute our share to a 
more effective international system of money. 261 

The United States made its best defined commitment of this sort in 
1946 when it subscribed to the Articles of Agreement of the International 
Monetary Fund. 262 Based on the Bretton Woods conference of July 1944. 
the articles were more than just a treaty for coordinated action of separate 
sovereigns. The articles set up a distinct legal and institutional entity. the 



96 I A LEGAL HISTORY OF MONEY 

fund, whose directorate was empowered to manage a pool of gold and na
tional currencies provided by the member nations according to agreed 
quotas, to promote exchange stability, to maintain orderly adaptation of 
exchange to shifting conditions of trade, and to encourage the members to 
avoid competitive depreciation of the exchange value of their currencies, 
or restrictions on payments and transfers for current international trans
actions, or discriminatory currency arrangements, except within terms set 
by the agreement or approved by the fund. 263 The fund was structured 
strictly for current monetary management; the flow of investment capital 
internationally was the business of other institutions, especially the 
International Bank for Reconstruction and Development, which also grew 
out of the Bretton Woods conference. Thus the agreement defined the 
type of transaction for which the fund was constituted as typically "for 
the purpose of supplying a member, on the initiative of such member, with 
the currency of another member in exchange for gold or for the currency 
of the member desiring to make the purchase," provided that the pur
chaser must represent that the funds be "presently needed" for making 
payments in that currency of a sort consistent with the goals which the 
agreement posed for a freer international trade. 264 

Adherence to the IMF agreement was a precedent of some substance 
for directing United States monetary policy for international ends. For 
within the framework of the agreement the United States, like other fund 
members, accepted restrictions on its freedom of monetary action. Though 
no quota might be changed without the consent of the member concerned, 
on the other hand a four-fifths majority of the membership was also re
quired for any change in quotas once pledged. By its participation the 
United States committed some of its money resources to this centraliza
tion of international reserves, paying 25 percent of its quota in gold and 
the balance in dollars; the United States contributed about 35 percent of 
the initial fund, paying $1.8 billion of its $2.75 billion subscription out of 
the "profits" it held from its 1934 devaluation. The United States assumed 
a greater risk than other participants-offset by intangibles of prestige
because the agreement stipulated that for determining quotas and for oper· 
ations under the fund the par value of each member's currency should be 
expressed in gold or in the United States dollar of the weight and fineness 
in effect on 1 July 1944-thus tending to confirm the United States in the 
hazards as well as the gains of having its national currency treated as a key 
element in creating international reserves. Uke other members, the United 
States agreed to buy or sell gold only within a range prescribed by the 
fund; to hold within a range of one percent of parity, or within such other 
margin as the fund considered reasonable, exchange transactions between 
the currencies of members taking place within its territory; not to change 



FUNCTIONS OF LAW AND FUNCTIONS OF MONEY I 91 

the par value of its currency wherever the change might affect the interna
tional transactions of fund members, except to correct a fundamental dis
equilibrium, and then only after consulting the fund and with the fund's 
concurrence; and not to impose exchange restrictions or discriminatory 
currency arrangements, except as allowed by the agreement or with the 
approval of the fund. 265 

We must not overestimate the legal or practical effect of the United 
States involvement in the International Monetary Fund. The nation's ad
herence to the IMF agreement was within its constitutional authority over 
money. 266 On the other hand, like any other treaty, so far as the law of the 
United States was concerned, the agreement might be overridden by a later 
act of Congress. The only sanction for such subsequent abrogation or in
consistent conduct by the Congress would be that, by the terms of the 
agreement, the United States would forfeit its right to enjoy the fund's 
benefits. 267 Moreover, in accepting and obeying the agreement the United 
States made quite limited surrender of its monetary sovereignty. It com
mitted reserve assets to an international body only to the extent of its 
quota, which might not be changed without its consent. The fund was a 
pool of only a small amount of the world's liquid reserves, and the powers 
it enjoyed had only such practical force as that limited pool of assets con
ferred; the fund was a long way removed from the position of a world 
central bank with the resources of a lender of last resort. 268 1n addition to 
these factors, Congress showed its jealous regard for domestic sovereignty 
in key terms of the statute by which it authorized United States adherence 
to the IMF. Congress--and not the president or the Treasury-must ap
prove any change in the United States quota in the fund or in the par value 
of the dollar or other basic change under the IMF agreement, or any loan 
to ~e fund. Any federal reserve bank on request of the IMF should act as 
the fund's depository or fiscal agent, but under the supervision of the fed
eral reserve board. Finally. Congress created a National Advisory Council 
on International Monetary and Financial Problems-including the secretary 
of the treasury (chairman), the secretary of state, the secretary of com
merce, the chairman of the Federal Reserve Board, and the president of 
the Export-Import Bank-to coordinate policies and operations of the rep
resentatives of the United States on the IMF and of all relevant United 
States agencies. For all the emphasis on cooperative coordination, it was 
plain that an advisory council so broadly constituted was a body calcu
lated, as well, to assure close scrutiny of fund developments which any 
domestic agency concerned with monetary policy might feel to encroach 
on national interest. 269 In addition to these legal and political limiting ele
ments, an observer must note. too, the limits of operating experience 
under the fund. The fund did help the economically stronger countries of 
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the "free world" to reduce restrictions on international trade through 
more stable exchange rates and readier relief for a country temporarily 
hardpressed in its balance of payments. But the fund lacked means or 
authority to correct sustained capital outflows, member countries proved 
to make rather limited use of the fund, and the fund's capital badly lagged 
behind the increase in world trade. Moreover, working as it naturally did 
mainly through its holdings in the world's stronger currencies. the fund 
was not equipped to render much service to the great number of countries 
which did not have strong and steady credits to bring their currencies into 
substantial demand in world markets. 270 

For all these qualifications, the Bretton Woods Agreement Act (1945) 
by which Congress authorized United States participation in the Interna
tional Monetary Fund must be counted a significant development in mone
tary policy. More than any previous action, the statute enlarged the defini
tion of the legitimate uses of law affecting money to include international 
as well as national goals. The concessions made at cost to traditional no
tions of national sovereignty in monetary policy were grudging and closely 
confined. But they pointed toward a world view of money and its relation 
to commonwealth values implicating all people. 

INSTITUTIONAL IMPACTS OF THE 
SYSTEM OF MONEY ON LEGAL ORDER 

It is a proper job of legal processes to help define and resolve desirable 
or necessary choices among competing values of general concern. However, 
for this reason study of legal history has a built-in bias toward exaggerating 
goal-oriented attitudes and behavior. To put in a broader context the ques
tions explored in the bulk of this part-dealing with ideas about the legiti
mate uses of law affecting money-we should take account of another 
dimension of law-money relationships. This is the dimension in which 
events went as they did because the system of money affected law in ways 
which typically involved less perception of goals than marked the uses of 
law to affect money. For the lines of cause and effect did not run aU one 
way. If law helped determine the money supply, it was also true that the 
nature of the money supply influenced the operations of law. The point 
here is not that law and politics were materially affected because some 
men controlled much wealth and others less, though of course the distribu
tion of wealth profoundly affected how and for whom legal order worked. 
The point here is, rather, that money as an institution-as a patterned in
strument for conducting social operations-affected law as an institution. 
For realistic perspective on the uses of law affecting money we should 
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briefly note that the existence of a system of money affected ( I) the prob
lems of social order put to law and law's general range of capacity to deal 
with them, and (2) the rationality or Jack of rationality in public policy
making through law. 

In proportion as public policy created an effective system of money in 
aid of an economy of national scope, it contributed to the faith and the 
fact that rising economic productivity, measured in market terms, helped 
keep the peace among contending interests.271 Conversely, defects in the 
money supply helped create social disorganization, notably in the last 
quarter of the nineteenth century, raising the level of pressures on legal 
order to avoid violence and breakdown of social functions. 272 Looked at 
more from the instrumental aspect, the existence or growth of a workable 
money supply increased law's practical ability to serve a greater variety of 
public purposes, with more effect. Large-scale, flexible use of govern
ment's fiscal powers-to borrow money, and to tax and spend-waited 
primarily on developing a more productive economy, but it waited also on 
developing a more efficient system of money. 273 

Development of a more pervasive system of money had ambiguous 
implications for the rationality of private and public allocations of eco
nomic resources, relative to the full range of economic, political, and social 
values affected by such allocations. So far as law helped enlarge the availa
bility and sophistication of money, it helped increase the capacity of 
private-market processes to allocate resources. Only in the second half of 
the twentieth century was there broad questioning, even among those who 
favored large scope for private decision making, as to whether a money 
calculus biased decisions toward exaggerating the short run, at the expense 
of the longer range vitality or productivity of the economy.274 In govern
mental decision making, the record was at least equally clouded, if not 
more so. Law helped establish a money calculus as an instrument which 
men treated as normal, and indeed indispensable, to the more sophisti· 
cated public budgeting procedures which were necessary to realize the 
expanded fiscal capacity of government.275 Yet, the more law helped 
accustom public decision makers to a money calculus, the more events 
showed that public policy-making and administration were vulnerable to 
monetary disturbances, or could be deflected from realistic perception and 
assessment of social gains and costs. 276 Because this aspect of the matter 
more immediately concerns the operations of legal processes, it warrants 
more extended comment here. 

The existence and acceptance of a law-defined system of money helped 
legal processes work toward goals that were reducible to a money calcula
tion. Conversely, changes in the system of money might affect the law's 
own operational capacities. Thus, judgments for damages in contract and 
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tort, and the assessment of taxes, took on definition and could be the bet
ter implemented through the standardized money units set by law. This 
was so because the interests involved could be satisfied by money pay
ments, as measuring the stakes for which the law could provide. 277 On the 
other hand, if the system of money broke down under extreme inflation 
or deflation, the breakdown could pose severe problems for the regular 
administration of legal order. 

After the Civil War legislatures in southern states were impelled to enact 
formulas to translate into national (northern) money terms the values or 
damages at stake in suits arising out of executory, wartime transactions in 
the now totally destroyed Confederate currency. Most such state laws re
solved the problem by abandoning ordinary rules of damages and awarding 
plaintiffs the fair value-in national money-of the bargained-for considera
tion as of the time the transaction was entered into. The United States 
Supreme Court ultimately found that this solution violated the contracts 
clause. But the Court's rulings came so late that the bulk of dealings had 
already been adjusted to the statutory formulas. 278 

In the catastrophic deflation of the 1930s litigants attempted to per
suade courts to acknowledge the burdens which drastic change in the pur
chasing power of money laid on debtors; petitioners asked judges to scale 
down dollar claims to match the decline in price levels. Some state legisla
tures gave debtors the temporary relief of moratoria on enforcing mort
gage debts, and the United States Supreme Court conceded that legisla
tures enjoyed a considerable discretion to make this kind of accommoda
tion to drastic changes in the money supply. 279 But the courts found no 
authority to warrant them in their own discretion in altering ordinary rules 
of damages or of judgments to accommodate to the deflation. 280 

Taken together, the experiences under Civil War inflation and 1930s 
deflation showed that major disturbances of the system of money could 
subject the regular operations of law to great pressure. The stringent limits 
which the federal Constitution and congressional policy put on state deal
ings with the money supply meant that states could respond to pressures 
of money dislocation only indirectly, by changing procedures of enforcing 
money-measured claims. Legislative and judicial precedents of the late 
1860s and 1870s, and of the 1930s, on the whole accepted the legitimacy 
of such procedural adjustments to drastic shifts in the practical (pur
chasing-power) value of money, where adjustment was on terms general
ized in statute law rather than attempted through case-by-case judge-made 
policy. But even statutory adjustment was subject to supervision exerted 
by the United States Supreme Court under the contracts clause. 

The existence of a workable system of money had deeper, subtler ef
fects on policy making by law than those experienced in the ordinary ad-
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ministration of legal processes. TI1e utility of a standardized money calcu· 
Ius in a broad range of affairs bred a bias toward thinking that relevant 
social interests could be defined as those interests that were measureable in 
money. Interests not readily translated into money terms were, therefore, 
the easier overlooked or denied as worthy or capable of the taw's atten
tion. 

This attitude had material, limiting effects on public policy. (I) A 
money calculus was irrelevant where a satisfactory outcome in adjusting 
social relations required giving due weight to some utility or satisfaction 
which money could not command. To govern affairs simply by those fac· 
tors which money could buy was to leave out of the reckoning such real 
gains or costs-such physical or psychological inputs or outputs in ex
perience-as could not practically be induced or offset by tenders of 
money. This limitation in policy reckonings showed itself. notably, in un· 
heeded destruction or waste of nonrenewable natural resources (like oil 
and gas) or in loss of potentially renewable natural resources (such as a 
prime-timber forest or a self-purifying stream). 281 (2) A money calculus 
might be not so much irrelevant as incapable of application, where chains 
of cause and effect, or experience of benefits or losses, were so diffuse as 
to defy close identification with particular actors. Such was often the case 
with activities which polluted air or water, or destroyed the beauty of 
landscape, or clogged channels of transport and communication within a 
sprawling city. These positive or negative impacts on life were no less real 
because they could not be counted in dollars. But through most of the 
nineteenth and twentieth centuries prevailing attitudes habituated to a 
money calculus treated such gains and costs as if they did not exist.282 (3) 
The system of money made itself pervasively felt, especially in a market· 
oriented society of increasing division of labor and interdependence of 
economic activities. Hence men correctly believed that the terms on which 
money was available were of high practical importance. However, this 
weight of money in affairs tended to deflect an undue amount of attention 
to problems of money at the expense of other issues of social organization. 
So in the late nineteenth century the country spent on the questions of 
greenbacks and silver political energies which would more profitably have 
been put into shaping policy concerning big business. Undoubtedly deeper 
causes were at work. But wasteful preoccupation with monetary policy 
contributed to the failure to make timely response to revolutionary 
changes in the structure of power in the market. 283 

It was not accidental that these limiting aspects of a money calculus 
centered on the market-whether contributing to exaggerate the market's 
impact or to obscure factors which tended to subvert proper dispersion of 
power in market. The system of money had peculiarly close ties to the 
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market, to whose operations money was for a long time more essential 
than it was to the operations of government. Through most of the 
country's history government and the market provided the principal pro
cesses for allocating scarce economic resources. One way to sum up the 
record is to say that the existence of the system of money profoundly 
affected the law by helping shape attitudes-and limitations of per
spective-which worked first to extend the influence of market processes 
at the expense of governmental processes in resource allocation, and later 
to delay public policy responses to the increasing imperfection of market 
processes themselves. 

Notes 

1. Friedman and Schwartz, 168, 169, 195, 440; Hammond (1), 81, 378, 383, 
557; Redlich, 1:91. 

2. Cotter, 38; Schumpeter (2), 62-63, 297, 1087. 
3. Cf. Hamilton, Report on the Subject of Manufactures (1791 ), in Morris, 

28~83; Jefferson, letter to Benjamin Austin (1816), Writings, 6:521·23; Hurst (3), 
ch. I. 

4. Cf. House, Ways and Means Committee, Report on the Second Btznk of the 
United States, Register of Deblltes, 22d Cong., 1st Sess. (1830); 14 vols. (Wash· 
ington: Gales and Seaton, 1833), 8:132-39, 142-43; reprinted in The People ShaU 
Judge (Chicago: University of Chicago Press, 1949), 1 :605-18; Hurst (3), ch. II. 

5. Experiments ln creating redemption centen or clearinghouses by private ar· 
rangement or discipline reflected concern over the tendencies to hazardous cumula· 
tion of uncoordinated action among private banks. See Hammond (1), 706; Redlich, 
2:51,54. 

6. Cf. Chandler, 9, 10, 41; Hammond (1), 557·59; Primm, 21, 25. 
7. 1 Stat. 246 (1792), Dunbar 226-29. The act followed recommendations made 

by Hamilton ln his report of 28 January 1791. Hepburn 41, 43. That Congress'sau· 
thority to offer a standard system of money notation derives from the constitutional 
grants of power to coin money and regulate its value seems implied ln Bronson v. 
Rodes, 7 Wallace 229, 247 (U.S. 1869). 

8. Hepburn, 41; Nussbaum, 53. The Congress under the Articles of Confederation 
had by resolution or 8 August 1786 given a distinctive definition ln silver to the dol
lar it there designated a~ the basic unit. But this was an action of little immediate 
practical significance, since this Congress had not yet acted to issue any money and 
did not act to create a mint until September 1786. Even then there was production 
only of a small amount of copper coin. Cf. Hepburn, 38; Nussbaum, 47. Recom· 
mending a new national mint, ln 1791, Hamilton stressed the issue of sovereignty, 
noting the depreciation of the Spanish dollar ln weight and fineness and arguing that 
domestic transactions should not be thus at the mercy of another sovereign's deci
sions on the manufacture of money. See Taxay, 48. 

9. Hepburn, 42; Nussbaum, 54, 59, 83, 84; Taxay, 305. 



FUNCTIONS OF LAW AND FUNCTIONS OF MONEY I 103 

10. 4 Stat. 699 (1834), Dunbar, 234, slightly modified by 5 Stat. 136 (1837), 
Dunbar, 236; 48 Stat. 337, 342 (1934); Hepburn, 54-62; Nussbaum, 59, 77·78, 127, 
182. That the 1834 chanae had unsettUng effect on transactions already outstanding, 
see Maynard v. Newman, 1 Nev. 271, 290 (1865); Metropolitan Bank v. VanDyck, 
27 N.Y. 400, 426 (1863). Changes in the percent ofalloy from time to time affected 
the run weight of coins, but the fine metal content was not thereby affected. cr. 
Bronson v. Rodes, 7 Wallace 29, 248 (U.S. 1869); Nussbaum, 53, 77. A somewhat 
heavier silver dollar (the "trade dollar"), intended for use in settling trade balances 
with the Orient and not for circulation in the United States, was part of the money 
pattern and in limited domestic circulation between 1873 and 1887. Laughlin, 102-5, 
256-58. 

11. 9 Stat. 591 (1851); 10 Stat. 160 (1853), Dunbar, 238; cf. 11 Stat. 163 
(1857), Dunbar, 240; Hepburn, 62, 64; Nussbaum, 83, 84. That the standard silver 
doUar was omitted In 17 Stat. 424 (1873), Dunbar, 242, only to declare a supposed 
intent of the 1853 act seems without support in the 1853 record and a disingenuous 
effort to cloud the later policy debate which arose over the 1873 action. See Nugent, 
170. Copper was early treated differently from the more precious metals; 1 Stat. 299 
( 1793) reduced the copper content of the cent below full metal value. See Nussbaum, 
s4, us. cr. 13 Stat. S4 (1864), 517 0865). 

12. Nugent, 106, 114, 116. The 1873 act removing the silver dollar from our 
pattern of coin stemmed in part from our participation in the International Monetary 
Conference of 1867, which recommended the gold standard as the norm among na
tions. ld., 96. Unlike the situation in the United States, notation as such fell into 
controversy in France, where a split between those for and aaainst the metric system 
contributed to block movement toward international unification of coinage. ld., 106. 

13. Cotter, 37-38; North (2), 55; cf. Veazie Bank v. Fenno, 8 Wallace 533, 536, 
549 (U.S. 1869). Following the Constitution there was a transition period, in some 
states extending even into the early nineteenth century, when public and private 
reckoning was in pounds, shillings, and pence, before the standard pattern of money 
units fixed by federal legislation became the norm of practk.-e. Nussbaum, 56. There 
is no indication that this was more than a passing and marginal usage after 1 790, 
however. 

14. Bronson v. Rodes, 7 Wallace 229 (U.S. 1869); Butler v. Horwitz id. 258 
(U.S. 1869); Norman v. Baltimore&. Ohio Railroad, 294 U.S. 240 (1935). That the 
Court was not inclined to imply from federal legislation a ban on private aareements 
to measure transactions by commodity units other than those of the standard money 
system, see United States v. Van Auken, 96 U.S. 366, 368 (1877). In 16 Stat. 251 
(1870) Congress to a limited extent directly sanctioned coexistence of specie and 
"lawful money" (paper) as components of the money stock by authorizing the comp
troller of the currency to sanction Issue of national bank notes promising payment In 
gold coin of the United States, up to a maximum of S I million per bank. Cf. Nuss
baum, 117. 

15. The European civil law tradition took it for granted that coinage was the 
exclusive prerogative of the sovereign. Ederer, 105-6; Nussbaum, 86. For the first half 
of the nineteenth century United States law did not make this assertion. See note 21, 
infra; cf. Radin, 52-54. 

16. Bruchey, 147-48; Chandler, 13-IS; Friedman and Schwartz, 161}68, 171, 
172; Hammond (1), 80, 81, 83, 595, 687; Redlich, 2:3, 4; Trescott, 151. 

17. JosephS. Davis, 2:102-3; Hepburn, 43; Nussbaum, 52·54, 109; Steffens, 78, 
94-95; Tiffany, ch. 3; Trescott, 48, 49, 56; Triffin, 65; Williston, 4:3469-76; 



I 04 / A LEGAL HISTORY OF MONEY 

Zollman, 6: 1-2. 
18. On the felt threat of counterfeiting. see United States v. Raynor, 302 U.S. 

540 (1937); on variations in foreign coin, see Nussbaum, 10, II, 12, 24-26; on varia
tions in state bank notes and discount or validity tables used by merchants, see Fried
man and Schwartz, 22-23; Hepburn, 102, 139, 145; Nussbaum, 65, 69; Robertson, 
16, 31; Rodkey, 9. 

19. Hepburn, 42; Nussbaum, 54, SS, 71; Taxay, 48, SO, 200; Trescott, 48, 49, 
56. 

20. U.S. Constitution, art. I, sec. 10; Prelude, supra, notes 13, IS. See Briscoev. 
Bank of the Commonwealth or Kentucky, 11 Peters 257, 317, 318 (U.S. 1837); note 
21. infra. 

21. From 13 Stat. SS, 120 (1864), Rev. Stat. sees. 5461, 5462 (1878), 18 
U.S.C.A. 486 (1966), Congress forbade production or paSRing of any metal coin "in
tended for use as current money, whether in the resemblance of coin of the United 
States or of foreign countries, or of original design." If privately produced tokens are 
intended for use as a general medium of exchange, the act is violated, but the statute 
does not forbid private tokens for use in limited transactions or tokens exchangeable 
only for merchandise or particular services. United States v. Roussopulous, 95 Fed. 
977 (D. Minn. 1899); United States v. Gellman, 44 Fed. Supp. 360 (D. Minn. 1942); 
cf. United States v. Van Auken, 96 U.S. 366 (1877); Anchorage Centennial Develop
ment Co. v. Van Wormer & Rodriques. Inc., 443 Pac. (2d) 596 (Alaska, 1968). This. 
and analogous legislation, have the purpose and effect so "to provide against competi
tion with the established national currency for circulation as money," as to assure the 
United States a monopoly of the coinage. See Hollister v. Zion's Co-operative Mer
cantile Institution, Ill U.S. 62, 65 (1884); United States v. Gellman, supra, 365; cf. 
in re Aldrich, 16 Fed. 369 (N.D. N.Y. 1883); United States v. White, 19 Fed. 723 
(Cir. Ct. N.D. N.Y. 1886). See Curran v. Sanford, 145 Fed. (2d) 229, 230 (SthCir. 
1944). Compare 26 Stat. 742 (1891), 32 Stat. 1223 (1903), 18 U.S.C.A. sec. 489 
(1966), and 35 Stat. 1120(1909),S8Stat. 149(1944),18 U.S.C.A. sec. 491 (1966), 
prohibiting likenesses of United States currency, apart from counterfeiting. 

22. Cadman, 63, 64, 66; Hammond (1), 159, 192, 193, 578; Henderson, 45, 46; 
Livermore, 246-4 7, 25 I, 25 2. 

23. 18 Stat. 311 (1865), with which compare Veazie Bank v. Fenno, 8 Wallace 
533 (U.S. 1869); Friedman and Schwartz, 23, 442; Goldenweiser, 16; Nussbaum, 90, 
109; Paris, 92, 94, 9'7. The 1853 legislation creating a subsidiary fractional silver coin
age had in part the aim of driving out of circulational fractional-denomination paper. 
Hepburn, 62. A practical limitation on the authenticity of state bank notes might be 
said to have been constituted by the common practice of discounting them, accord
ing to recipients' fears or ignorance of the soundness of the issuing bank. See note 18, 
supra. Discounting reduced the hazards of such currency for the knowledgeable, but 
many were ignorant of the means of so protecting themselves. Cf. Hammond (1), 
620. In any case the problem derived basically from issues of liquidity and supply, 
rather than authenticity. See text at note 71, infra. 

24. Swift v. Tyson, 16 Peters I (U.S. 1842), with which compare Shulman, 1348; 
Ronald A. Anderson, 1: 1-132; Bankers Manual, 26-69; Braucher and Sutherland, 60, 
106, 107; Powell, 63-68, 71-72, loo-S; Tiffany, 97-98. There were old traditions of 
privately created exchange media established in Continental and English trade; even 
in the simpler years of our economy we drew on those business traditions In our 
foreign trade, through bills of exchange or the credits which our raw materials 
exporters built up with merchandising houses here and abroad. Cf. Hacker, 130..31; 



FUNCTIONS OF LAW AND FUNCTIONS OF MONEY / I 05 

Johnson and Krooss, 23, 305; Schumpeter (2), 296. The general taw of contract left 
private bargainers free to choose and define consideration to their own satisfaction, 
for the exchange of commodities other than gold or silver, or for gold or silver as 
commodities apart from their embodiment in coin. Questions of forgery apart (note 
27, infra), no issue of authenticity of source or form arose concerning such individ· 
ualized, bargained-out items of exchange. If the bargains tended to create privately 
defined media of exchange, lawmakers might intervene, to prevent interference with 
the good functioning of the money system as such. In this case, however, the prob
lem was likely one of the supply rather than the authenticity of money tokens. See 
note 14, supra, and accompanying text. On private agreements for uniform charges 
on collecting or paying checks, see Redlich, 2:236, 237, 239. 242, 257. American 
Bank & Trust Co. v. Federal Reserve llank of Atlanta, 256 U.S. 350, 358-59 (192]) 
ruled that a federal reserve bank would exceed its lawful authority if, as a calculated 
means of pressure to conform, it accumulated checks drawn on a no-par-paying bank 
in order to make such an embarrassing demand for cash as to compel the bank to 
drop its payment charge. In a second ~tage of the same lawsuit the Court held, how
ever, that in ordinary course of business a federal reserve bank might demand full 
payment of a check held by it for collection where the demand would not infringe 
any right otherwise established by law in the drawee bank. 262 U.S. 643,648 (1923). 
Farmers and Merchants Bank of Monroe, North Carolina v. Federal Reserve Bank of 
Richmond, Virginia, 262 U.S. 649, 666-67 (1923) found that Congres.~ had given the 
Federal Reserve SyAtem no mandate to establish par clearance of checks by all banks 
so as to override authorization of collection or payment charges under the taw of the 
state which chartered a local bank; where state law sanctioned the arrangement, a 
bank might contract with its depositors for deduction of payment fees from the face 
of checks drawn on it, without infringing federal policy. Thus the Federal Reserve 
achieved substantial uniformity over the country in par collection of checks simply 
by competitive service, which the Court recognized as a lawful Instrument of policy. 
262 U.S. 643, 648 ( 1923). Cf. Pascagoula National Bank v. Federal Reserve Bank of 
Atlanta, 3 Fed. (2d) 465, 468 (N.D. Ga. 1924), afrd, II Fed. (2d) 866 (5th Cir. 
1926). See Land, 25, 32; Munn, 262; Waage, 228, 229, noteS. An analogous contri
bution to the full-face authenticity of deposit-check money was made by the various 
ways in which the Federal Reserve System worked to reduce costs of processing 
checks, by transporting them by air, by paying the costs of shipping them, and by 
maintaining leased wires by which funds might be transferred between member banks 
anywhere in the country within an hour. Waage, 227. 

25. United States v. Marigold, 9 Howard 560 {U.S. 1850); Baender v. Barnett, 
2SS U.S. 224 (1921 ); see United Staten. Howell, II Wallace 432 (U.S. 1870); Knox 
v. Lee, 12 Wallace 457, 536, 545 {U.S. 1871 ); Leib v. Halligan, 236 Fed. 82. 87 (9th 
Cir. 1916). 

26. 18 U.S.C.A. ch. 25, especially sees. 471-77 (1966); see United Statesv. Ray
nor, 302 U.S. 540 (1937). 

27. E.g., Wisconsin Statutes, 1967, sees. 403, 419, 943.38; see Daniel, 
3: 1902-09; Pratt, 54-SS. 

28. Cf. Fox v. State of Ohio, S Howard 410 (U.S. 1847); United Statesv. Marl· 
gold, 9 id. 560 (U.S. 1850); Cross v. North Carolina, 132 U.S. 131 { 1889). 

29. Juilliard v. Greenman, 110 U.S. 421,445.447,449 (1884); Ling Su Fan v. 
United States, 218 U.S. 302, 310, 311 (1910); Dunne (2). 5, 8; Thayer, 84-87. Cf. 
Brown v. Welch, 26 Ind. 116, 118 (1866). 

30. On legal tender for payment of customs duties: 4 Stat. 630 ( 1833). 9 Stat. 53 



106 / A LEGAL HISTORY OF MONEY 

(1846), 12 Stat. 346 (1862), Rev. Stat. sec. 3009 (1878). This Idea was fore
shadowed in the prospectus for the Bank of North America, though its charter was 
silent on the point. Hammond (1), 48; Rowe, 10. On payments on United States 
notes and bonds: 12 Stat. 346 (1862), Rev. Stat. sec. 3694 (1878); cf. 16 Stat. I 
(1869), Rev. Stat. sec. 3693 (1878). The declaration that certain United States notes 
be receivable to discharge debts owed the United States is spoken of as a form of 
legal-tender status by Story, J., in Thorndike v. United States, 2 Mason 1, 18, 23 Fed. 
Cas. 1124, 1130 (Cir. Ct. D. Mass. 1819). 

31. Juilliard v. Greenman, 110 U.S. 421 (1884); Hunt, ch. 3. 
32. Hunt, 134, 135, 137. Cf. Lane County v. Oregon, 7 Wallace 71 (U.S. 1869), 

and note 57, infra. 
33. Black, 1:216; Dawson, 670; Freeman, 1:163. 
34. Dawson and Cooper, 861, 899, 904, 905. 
35. Journals of the Continental Congrerr, 4:49, resolution of January II, 1776. 

See Justice Joseph P. Bradley, concurrln&, in Knox v. Lee, 12 Wallace 457, 558 (U.S. 
1871). 

36. Dewey, 38; Shultz and Caine, 70; Studenslti and Krooss, 28; cr. Hurst (1), 
247-48. 

37. Rev. Stat. sec. S 182 (18'78). Analogous was the statutory commitment of the 
United States to pay interest on its notes or bonds in legal-tender coin. 12 Stat. 346 
(1862), Rev. Stat. sec. 3694 (1878); cf. 16 Stat. I (1869), Rev. Stat. sec. 3693 
(1878). See Lane County v. Qreaon, 7 Wallace 71, 78 (U.S. 1869). 

38. 4 Stat. 630 (1833), 9 Stat. 53 (1846), 12 Stat. 346 (1862), 19 Stat. 247 
(1877), Rev. Stat. sec. 3009 (1878). 

39. 13 Stat. 109 (1864), 16 Stat. 253 (1870), Rev. Stat. sec. 5196 (1878). Lane 
County v. Oregon, 7 Wallace 71 (U.S. 1869) interpreted the federallepl-tender stat· 
utes as not intended to include taxes levied by and due a state as "debts" for which 
United States notes were legal tender, thus leaving a state free to insist that its taxes 
be paid in gold or silver. The opinion implied that a contrary interpretation might caD 
in question the validity of the federal statutes as infringing the constitutionally re
served tax powers of the states. 7 Wallace 71, 77. See Hapr v. Reclamation District 
No. 108, Ill U.S. 701, 706 (1884). The Lane County ruling might be taken aarecog
nizing an authority over definition of legal tender left in the states by the U.S. Con
stitution, art. I, sec. 10, when it says that "no state shall ..• make anything but gold 
and silver coin a tender in payment of debts." However, the constitutional provision 
derived from concern about state action affecting private debts. See Prelude, supra, 
note 16. And, in any case, the focus in the Lane County opinion was on deference to 
state taxing authority and not on state authority to derme legal tender. Cf. Veazie 
Bank v. Fenno, 8 Wallace 533, 541 (U.S. 1870); Sutherland, J., dissentina. in Mi• 
souri ex rei. Burnes National Bank of St. Joseph v. Duncan, 265 U.S. 17, 29 (1924). 

40. Corbin, SA:S23-25, 528-29; Williston, 6:5139-40. 
41. Corbin, 3A:Sll, SA:S23·25; Pap, 5:5056; Parsons, 2:772, 774. Cf. JuUllard 

v. Greenman, 110 U.S. 421,445, 449 (1884). 
42. Williston, 6:5139-40; see Juilliard v. Greenman, 110 U.S. 421, 449 (1884); 

Vick v. Howard, 136 Va. 101, 116 S.E. 465 (1923). 
43. Knox v. Lee, 12 Wallace 457 (U.S. 1871); Juilliard v. Greenman, 110 U.S. 

421 (1884). 
44. Bronson v. Rodes, 7 Wallace 229 (U.S. 1869); Butler v. Horwitz, id., 258 

(U.S. 1869); cf. United States v. VanAuken, 96 U.S. 366, 368 (1877); Pap, 5:4966. 
See Bradley, J., concurring, in Knox v. Lee. 12 Wallace 566, 567 (U.S. 1871), and 



FUNCTIONS OF LAW AND FUNCTIONS OF MONEY / I 07 

TrebUcock v. Wilson, 12 id. 687, and Bradley, J., dissenting, id., 699 (U.S. 1872). 
45. Joint Resolution of June 5, 1933, 48 Stat. 112, and 48 Stat. I, 51 (1933), 

337 (1934); Norman v.' Baltimore & Ohio Railroad, 294 U.S. 240 (1935). 
46. cr. notes 35, 36. supra. 
47. Hut, 1062; Nussbaum, 197; cf. Corbin, 5A:523-25. 
48. Even with its emphasis on serving government's need of a money supply with 

which to command resources in war, Knox v. Lee, 12 Wallace 457, 530 (U.S. 1871) 
also indicates the function of legal-tender status in promoting regularity of contract 
transactions. See Bradley, J., concurring, id., 562; Wesley C. Mitchell, 53. Cf. Pound 
(3), 3:175, 176. Concern with certainty and rum resolution of contract performance 
seems implicit in the rule that payment in legal-tender money was required in the 
absence of other definition by the agreement or the transactional context. See Page, 
S:SOS6; Williston, 6:5133. 

49. Cf. Black, 1:171-72, 216-17; Chafee and Simpson, 1:43-45; Dawson, 670; 
Freeman, 1:159-60, 2:235. The significance of the grant of legal-tender status to the 
operation of courts was peculiuly underlined by Wayman v. Southard, 10 Wheaton 1 
(U.S. 1825). There the Court held constitutional the delegation by Congress to the 
federal courts of power to make rules to govern their procedure, under which the 
federal judges sitting In Kentucky adopted a rule that judgments in their courts might 
be dlschuged only by payment in gold and silver, notwithstanding Kentucky stay 
laws which undertook to postpone creditors' relief unless creditors would accept dis
chuge of debts in notes of two banks chartered by the state. See Wuren (3), I :646. 

SO. 1 Stat. 300 (1793); 1 Stat. 539 (1798); 2 Stat. 374 (1806); 3 Stat. 322 
(1816); 3 Stat. 779 (1823); 4 Stat. 681, 700 (1834); S Stat. 607 (1843). General 
legal-tender status for foreign coin was ended by 11 Stat. 163 (1857), Rev. Stat. sec. 
3584 (1874). See Dunbar, 229-32, 233, 234, 236, 240, 244; Hepburn, 46-47, 51, 60, 
66-67; Nussbaum, 56, 62, 63, 82, 84. Urging legal-tender status for certain foreign 
coin, the New York banks in May 1834 put as a reason for this measure the need to 
help provide a sufficient volume of legal-tender money to administer business. Hep
burn, 57. 

51. 9 Stat. 591 (1851); 10 Stat. 160 (1853); Rev. Stat. sees. 3586, 3587 (1874); 
Dunbar, 238, 244; Hepburn, 66; Nussbaum, 82, 83; Taxay, 220, 221. Cf. 5 Stat. 136 
(1837), Dunbar, 236; People ex rei. Courtney v. Dubois, 18111. 333, 336 (1857); The 
Bank of the State of Indiana v. Lockwood, 16 Ind. 306, 308 ( 1861 ). 

52. See Prelude, supra, note I; Nussbaum, 36; Hepburn, 13, 14, 72; Morison and 
Commager, I :207. 

53. Knox (1), 33. Cf. Dunbar, 63-110. Treasury notes of this period were given a 
limited legal-tender status when they were declared receivable for duties and taxes 
imposed by the United States. See Dunbar, 65, 69, 71, 76, 78; Nussbaum, 70. Argu
ment was made for this limited legal-tender status on the ground that it would en
courage circulation of the notes. Knox (I), 22, 24. 

54. That there was need to confer legal-tender status to make the proposed 
United States notes acceptable in practice as circulating media of exchange-this, In 
turn, in aid of the government's borrowing and command of assets to meet its war 
procurement needs-was stated in the letter which Secretary of the Treasury Chase 
grudgingly supplied on 29 January 1862 to the chairman of the House Ways and 
Means· Committee. Congre11iorutl Globe, 37th Cong., 2d Sess. (3 February 1862). 
618. Though later as chief justice, Chase said that he felt that his judgment of this 
practical need for legal-tender status had been in error, he did not deny that it had 
been a ground urged In decision on Congress. See Chase, C.J., for the Court, in Hep-



108 / A LEGAL HISTORY OF MONEY 

burn v. Griswold, 8 Wallace 603, 62o-621 (U.S. 1870); Chase, C.J., dissenting, in 
Knox v. Lee, 12 id. 457, 576-79 (U.S. 1871). Various grounds were urged in support 
of the grant of legal-tender status in Congressional discussion, often with considerable 
confusion of ideas. Among these grounds, and sharing the confusion, was the argu
ment that this feature was necessary to promote circulation of the notes as media of 
exchange. Hammond (3), 171, 173, 176, 178, 184, 185-86, 191-92, 196,201, 20~. 
212, 216-19, 223; Hepburn, 184, 186-89, 193; Wesley C. Mitchell, 54, 57, 62, 65, 71; 
Field, J., dissenting, in Juilliard v. Greenman, 110 U.S. 421,455-57 (U.S. 1884). Cf. 
Dawson, 667; Dawson and Cooper, 899; Harrod, 29; Sharkey, 33, 34, 35, 44, 54, 55. 
See also Knox v. Lee, 12 Wallace 457, 541-43 (U.S. 1871). Compare, generally, 
Ederer, 48. Legal-tender status was not conferred on national bank notes or on fed
eral reserve notes until by 48 Stat. 52, 113 (1933), and 79 Stat. 255 (1965). The 
Congress of the Confederate States never declared Confederate money to be legal 
tender for satisfying private debts. Dawson and Cooper, 714. 

5S. Knox v. Lee, 12 Wallace 4S7, S41, 542-43, SS4 (U.S. 1871), and Bradley, J., 
concurring, id., 561, 562-63; JuiUiard v. Greenman, 110 U.S. 421, 444-45, 447-48 
(1884); cr. Field, J., dissenting, 110 U.S. at 461. Almost aU of the state courts in 
which the question was raised before it was ruled on in the Supreme Court held the 
legal-tender laws constitutional, even as applied to debts contracted before the legisla
tion. Several of these cases recognized as a proper purpose of the grant of legal-tender 
status the promotion of acceptance by the people of the United States notes as a 
circulating medium. See Breen v. Dewey, 16 Gilrdlan 123, 128-219 (Minn. 1870); 
Carter v. Cox, 44 Miss. 148, 157 (1870); Maynard v. Newman, 1 Nev. 271, 292 
(1865); Metropolitan Bank v. VanDyck, 27 N.Y. 400, 435-36, 446, 479, 498, S22 
(1863); O'Neil v. McKewn, I So. C. 147, lSI (1869). 

56. Prelude, supra, note I; Hepburn, 14-17, 19, 72; Nussbaum, 37-39. Cf. Field, 
J., dissenting, in Juilliard v. Greenman, 110 U.S. 421,452 (1884). 

57. That acceptability of the Civil War greenbacks-reflected in their varying dis
counts in contrast to gold-varied with the North's fortunes in war, rather than being 
stabilized by their legal-tender quality, see Hammond (3), 227-29; Wesley C. Mitchell, 
99, 201, 203-8; cf. Hepburn, 197, 203; Morison and Commager, 1:711; Nugent, 10, 
II; Nussbaum, 102-3; Unger, IS-16. 'Sharkey, 35, apparently judges that legal-tender 
status was necessary for acceptability of the United States notes, but he offers no 
evidence. Hammond (3), 185, 194, 196-98, 215, 217-18, 220, 232, shows substantial 
banker support for the 1862 act on the ground that its grant of legal-tender status 
would provide the banks with needed pressure on third parties to settle transactions 
in paper when gold was unavailable. 

Various specific public policy measures centering on the greenbacks showed prac
tical recognition of the weight of popular preference for specie over formal declara
tions of legal-tender status. The San Francisco mint continued making gold coins in 
the Civil War years, helping West Coast dealers to continue favoring contracts payable 
in gold. The California and Oregon legislatures declared that gold-payment clauses in 
private contracts were lawful, anticipating the Supreme Court's acceptance of such 
clauses as consistent with congressional policy. Bronson v. Rodes, 7 Wallace 229 U.S. 
1869. In a decision based rather unconvincingly on deference to the constitutional 
independence of the states, the Court in Lane County v. Oregon, id., 71 (U.S. 1869), 
found that Congress did not intend to require that states accept United States notes 
In payment of state taxes, and Indicated that Congress lacked authority to do so. In 
16 Stat. 2Sl (1870) Congress gave limited authority to the comptroller of the cur
rency to authorize issue of national bank notes promising payment in United States 
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gold coin; the provision was implicitly addressed to, and used on, the West Coast. 
Nussbaum, 117, 123. 

S8. Because the functional meaning and workability of the money system both 
derive from and materially affect the general context of social relations, legal control 
of money is established within that legitimate concern of law with the good order of 
social relations, which has commonly been called the police power. Compare Norman 
v. Baltimore cl Ohio Railroad, 294 U.S. 240, 307-11 (1935) with Proprietors of the 
Charles River Bridge Co. v. Proprietors of the Warren Bridge, II Peters 420, S48 
(U.S. 1837), and Commonwealth v. Alger, 7 Cushing 53, 84-85 (Mass. 1851). On the 
Interlock of law and the organization ol' transactions, see Berte and Pederson, 4-S, II, 
12, 18, 24, 31-32, 39, 60. 

S9. Triffin, 64, 65, 66, 71, discu!ISCs liquidity as relevant basically to providing a 
money supply adequate for economic growth. Symbolic of the shift in policy focus is 
the comparison between the emphasi~ on provisions to secure the issue of notes by 
the new national banks under 12 Stat. 665 (1863) and 13 Stat. 99 (1864), and on 
provisions to control gold in 48 Stat. 337 (1934). Overlap of the earlier concern with 
liquidity appears in creation of the Federal Deposit Insurance Corporation, 48 Stat. 
168 (1933). 

60. Berle and Pederson, 4, 6, 9, II, 37, 52-SS, 59, 66, 77-81, I 17; Hammond (I), 
624-26; Krooss (1), 236-45, 25()-55, 259; Nussbaum, 64·69, 87-94, IOo-4, 109-10, 
159-60. 

61. Berte and Pederson, 4, 23, 59, 92-93, 122-23; Chandler, 27-30; friedman and 
Schwartz, I 08-9, 123-24, I 59-60, 166, 3 I I. 407-8, 4 I 3, 440; Powell, I 00, 125, 126, 
130,262,270,271,274-75,279, 330;Trescott, 20, 39, 15()-51, 156-57. 

62. See note 59, supra. On the symbolism of the events of 1933-34 as marking a 
shift from concern with liquidity to one with management of the money supply, 
compare Berte and Pederson, 12. 24, 122-23. 181, 186; Triffin. 32. The I 963 change 
in the form of federal reserve notes was made on direction of the secretary of the 
treasury under the authority given him in the original Federal Reserve Act to nx the 
"form and tenor" of such notes. 38 Stat. 267 (1913), 77 Stat. 54 (1963), 12 U.S.C. 
sec. 418. Consistent with the withdrawal of gold from domestic money circulation, 
Congress struck from the Federal Reserve Act the original pledge to redeem federal 
reserve notes in gold, leaving simply a pledge of their redemption in "lawful money." 
38 Stat. 265 (1913), 48 Stat. 337 (1934). In addition, by 1963 national bank notes 
had been discontinued, and the United States had retired and withdrawn various 
forms of Treasury-is.~ued currency. Thus, as a practical matter, the holder of a federal 
reserve note who presented it for redemption irr "lawful money" was likely simply to 
receive in exchange other federal re~~erve notes. Hence the secretary used his dis
cretion to alter the form of the notes to match the current realities and avoid mis
understanding. However, the Federal Reserve Act continues to declare federal reserve 
notes to be obligations of the United States, secured by collateral pledged by the 
issuing reserve bank and by "a first and paramount lien on all the assets or' the 
issuing reserve bank. 38 Stat. 265 (1913), 12 U.S.C. sees. 411.412,414. I am in
debted to Howard II. Hackley, assistant to the Board of Governors of the Federal 
Reserve System, for material embodied in the foregoing summary. The end of the 
liquidity issue concerning currency was also implied when Congres.~ removed the re
quirement of a gold reserve for federal reserve bank deposits and federal reserve 
notes. 79 Stat. S (1965), sec. I; 82 Stat. SO (1968), sec. 3. 

63. Nussbaum, 62-64, 78, 82, 84. An argnment against the issue of United States 
Treasury notes in 1812 was that they would not be accepted by banks or traders as 
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equal in value to gold or silver. Knox (1), 22. When 4 Stat. 699 (1834) and S Stat. 
136 (1837) reduced the gold content of the dollar, the measure seems to have been 
directed at a problem of supply, to increase the quantity of gold available for the 
domestic money stock by correcting the previous undervaluation of gold which was 
seen as encouraging its export. Hepburn, 54, 57-60; Nussbaum, 61, 77. 

64. See pp. ooo-ooo, infra. 
65. Nugent, 34-38, 911-101, 137-38, 144, 168-71; Unger, 33Q-31, 336-49. 
66. U.S. Constitution, art. I, sec. 10; S Stat. 136 (1837); 9 stat. 397 (1849). Judi

cial opinions often reflect the popular acceptance of the precious metals as having 
intrinsic money value and being the measure by which all other money tokens should 
be appraised. See, e.g., United States v. Marigold, 9 Howard 560, 567-68 (U.S. 1850); 
Bronson v. Rodes, 7 Wallace 229, 249 (U.S. 1869); Bank of the Commonwealth v. 
Van Vleck, 49 Barbour SOB, 520, 522 (N.Y. Sup. Ct. 1867); Warner v. Sault County 
Bank, 20 Wis. 492, 495 (1866). Mid-nineteenth century agrarian distrust of banks 
and bank-issued money expressed a long-standing, dogmatic preference for hard coin. 
See Hammond (I), ch. 19. 

67. Cf. Nussbaum, 82·83, 115·16; Taxay, 215, 219-21. 
68. Cf. Hurst (4), 31,59-60,68-70,91, 122-30, 184,205,207,239. 
69. See Culbertson, 159; Redlich, 2:10, 47; Norman v. Baltimore & Ohio Rail

road, 294 U.S. 240,303,315 (1935). 
70. See Hammond (1), 562; Redlich, 2:166, 167; JuiUiard v. Greenman, 110 U.S. 

421, 444-45 (1884). 
71. Note 18, supra. 
72. On the Suffolk bank system, in Massachusetts: Hammond (1), SS1·5S; Red· 

llch, 2:77, 142; Timberlake, 95. On the ~econd Bank of the United States: Hammond 
(1), 446, 447; W. B. Smith, 52, 62, 136, 242. The United States Treasury soughtto 
exercise some police over state bank-note issues by a poUcy of refusing to accept or 
pay out such notes of small denominations, and Congress exerted some influence by 
statutory requirements that sums due the United States be paid in specie or in notes 
of the Bank of the United States. See W. B. Smith, 62, 103; cf. 9 Stat. 59 (1846). But 
there seems no evidence that these policies exerted substantial disciplinary effect on 
state bank-note issues. 

73. 12 Stat. 665 (1863), 13 Stat. 99 (1864), 469 (1865), in Dunbar, 171, 178, 
198; see Veazie Bank v. Fenno, 8 Wallace 533, 548,549 (U.S. 1869); Friedman and 
Schwartz, 18, 23. 

74. Nugent, 34-43, 159, 243-50, 258; Unger, 14, 18-19,43, 94,406. 
75. Friedman and Schwartz, 119, 137; Hepburn, 67, 68; Knox (2), ISO; Nugent, 

12; Nussbaum, 61; Taxay, 194, 221, 260. 
76. Note 45, supra. Cf. note 62, supra. 
77. Hammond (1), 80, 81, 83, and (2), 4; Redlich, 2:3. 
78. Cf. Gordon W. McKinley, 204, 210, 211. 
79. Cf. Friedman and Schwartz, 168, 169, 170, 172; Redlich, 2:2, 3, 4, 7, 10; 

Tobin, 408, 411, 419. 
80. Hammond (2), 4, 5; Redlich, 2:3, 4, S, 7, 10. Cf. Culbertson, lSI, 159. On 

the ignoring of deposits, see notes 98-106, infra. 
81. On the second Bank of the United States: W. B. Smith, 52-53, 104, 134-36, 

234, 253. On the clearing houses: Hammond (1), 706; Redlich, 2:47, 54; but cf. 
Redlich, 2:257, 270, 289. 

82. Braucher and Sutherland, 60; note 24, supra. 
83. Joseph S. Davis, 2: 102-3; Dodd, 206, 214, 275, 280, 284; Hammond (1), 68, 

I 59, 184, 578. 
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84. Friedman and Schwartz, 328, note 38; RedUch, 1:44,2:79,80. Adam Smith 
thought that public Interest in safe issue of bank notes could be assured, without 
more, by the practical pressure of traders to insist on prompt performance of prom
ises to redeem. Adam Smith, 1:293-94. 

85. Dodd, 207, 208; Friedman and Schwartz, 328, note 38; Hammond (I), 180, 
690, 691, 692. We are justified in looking skeptically at remedies by forfeiture of 
franchises; proceedings in the nature of scire fDcills or quo WQrrDnto were rigid in 
sanctions, and looked to consequences so severe as to make it unlikely that they 
would be invoked. C'f. Pound (1), 375-78. lbe New York court showed itself not 
disposed to give strict application to its forfeiture statute; though a bank had ceased 
operations for a substantial time, if it had successfully resumed and was meeting its 
note obligations when suit was brought to decision, the court denied forfeiture. 
People v. Bank of Niagara. 6 Cowen 196 (N.Y. Sup. Ct. 1826); People v. Washington 
& Warren Bank, id. 211 (N.Y. Sup. Ct. 1826). That relations between the bank and 
noteholders should be viewed as at basis contractual, with contract doctrine adequate 
to fulfdl the public interest; see Livingston v. Bank of New York. 26 Barbour 304, 
305 (N.Y. Sup. CL 1857). 

86. On the weight of general and banking opinion against calculated pressures for 
redemption; see Hammond (I), 178-80, 691, 692. Pressures for a reserve system de
signed to foster continuity in the money supply came by private organization, in the 
Suffolk bank system in Massachusetts, about 1818-58, Hammond (I), 55 l-55; by the 
administrative practice of the second Hank of the United States for the currency at 
large, W. B. Smith, 52, 62, 242; and by statutory imposition of reserves on the na
tional banks which alone provided bank notes after 1866, Hepburn, 309, 312, 317. 

87. Friedman and Schwartz, 161, and 161, note 43; Hammond (1), 180, 691, 
692. See Livingston v. Bank of New York, 26 Barbour 304, 308 (N.Y. Sup. Ct. 
1857), where the court refused appointment of a receiver on a showing only of the 
bank's refusal to redeem during a general suspension. 

88. Friedman and Schwartz, 161, note 43, 328, note 38; Hammond (1), 622. 
89. Cadman, 91, 189-90. 369. 37:2; Dodd, 207, 212, 215, 280; Hammond (1), 

696; Hartz, 256; Redlich, I :44. The idea of tying a bank's note is.'IUe to its capital 
was not necessarily derived from resort to incorporation; in the late eighteenth cen
tury Sir James Stewart urged this as a mutter of business policy. Redlich, I: 192, 199. 
Statutory terms of incorporation must always be read with the cautiOn that their 
apparent effect might be diminished in interpretation. Thus the Massachusetts Su
preme Judicia! Court narrowly construed that state's statutory liability of bank 
stockholders for bank notes unpaid at dissolution, as limited to the nominal par value 
of the shares rather than ext.:nding to :t proportionate part of the note indebtedness. 
Crease v. Babcock, 9 Metcalf 182 (Mass. 1845); see Dodd, 207-8. The practical 
weight of statutory liability for bunk notes would of course also depend on the ex
tent of note issues; Dodd, 209, points out that average note circulation of Boston 
banks, 1809-28, never exceeded 24 percent of their capital, and the average for 
"country" banks never exceeded 57 percent of capital. 

90. Hammond (1), 696,697, and (2), II. Cf. note 102, infra. 
91. Dodd, 285, 287; Hammond (1), 595, 596, and (2), 10; Hepburn, 308, 312, 

334; Krooss (2), 10; Redlich, I :44, 191, 194, 196-200, 2:2, 3, 8. 
92. Cf. Friedman and Schwartz, Zl; Hammond (1), 595, 596; Hepburn. 312, 

313, 334; Redlich, 2:2, 3, 9, 44. 
93. Hammond (1), 596, 696, 697; Redlich, 2:2, 9, 79, 80; Rodkey, 376. The 

requirement was considerably watered down where the bank was permitted to count 
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in its reserve balances held with correspondent banks. Rodkey, 377-79. 
94. Thus in 1840 New York abolished the 12Ya percent reserve required under its 

free-banking law of 1838. Connecticut adopted a 10 percent reserve requirement in 
1848, but dropped it upon adopting a free-banking law in 1852. Hammond (1), 596; 
Redlich, 2:1, 2, 9. As hereafter noted, states commonly came to adopt requirements 
of reserves against deposits, but the issue became moot concerning bank notes when a 
federal tax made their issue unprofitable from 1866 on. Cf. Rodkey, ch. S. 

95. Friedman and Schwartz, 20, 21; Hammond (2), II; Rodkey, 23. On the 
Federal Reserve: 38 Stat. 251 (1913), sec. 16;59 Stat., 237 (1945), sec. 1 (a) (re
duced to 25 percent); 82 Stat., SO (1968), sec. 3. (requirement eliminated). 

96. Rodkey, 4, 52-SS; Trescott, ISG-51, 157; see notes 87, 88, supra. 
97. On the Suffolk bank system: Hammond (1), SSI-SS, 556, 562, 563; Redlich, 

2:77, 142; Timberlake, 95. In New York for some years a combination of law
imposed requirements and private arrangements produced a pattern analogous to that 
in Massachusetts. New York statutes of 1840 and 1851 required banks there to 
redeem their bank notes at law-stated maximum discounts in New York City, 
Albany, or Troy, and two New York City and two Albany banks set up procedures to 
redeem notes from deposits which other banks kept with them. See Redlich, 2:79, 
80; Rodkey, 17-18. On the supervisory action of the second Bank of the United 
States: Govan, 61, 64, 85; W. B. Smith, 52, 62, 242; Wilburn, 48, 52. 

98. Cf. Cadman, 91, 189-90; Dodd, 207, 209, 211-12, 214-1 S; Hammond (2), ll. 
99. Hammond (1), SS7, SS8, and (2), S; Hepburn, 142-43; Robertson, 25-26. 

Inclusion of deposits as well as bank notes would have been functional in fact, if it 
had been properly planned for, since New York City banks were already more impor
tant to the money supply for their created deposits than for their circulating notes. 
cr. Redlich, 1 :93, 94. 

100. Hammond (1), SSS, 596. 
101. Hammond (1), 596; Rodkey, 13, 19, and ch. S. 
102. Berte and Pederson, 18-19; Hammond (2), 1-3; Krooss (1), 238, 242-43; 

Redlich, 1: I 0, 44, 2:3, S; Rodkey, 19. Further, on the tendency of nineteenth
century commercial bank.~ to commit their resources to supplying working or invest
ment capital, see Bruchey, 141, 143-44, 146-47; Cochran and Miller, 43, 45, 82; 
Cochran, 346; Hacker, 334; North (1), 181, 184, and (2), 79-80; Reynolds, 135; 
Rohrbough, 138, 221-22. 

103. Friedman and Schwartz, 56, and 56, note 62, 118, note 44, 196; Golden
weiser, 288, 289; Hammond (1), 68G-84, 696, and (2), II; Redlich, 2:9, 10, 40. 
Rodkey, 3G-3S, counts six states with requirements of reserves against deposits up to 
1879, and nine more by 1897. Symbolic of a relaxing attitude toward reserves was 
the liberalizing of collateral required against federal reserve banks' deposits, and 
elimination of the gold reserve originally required against deposits. 48 Stat. 337 
(1934), sec. 2(b); 59 Stat. 237 (1945), sec. l(a); 79 Stat. S (1965), sec. l. 

104. Cf. Oay J. Anderson, 54; Berte and Pederson, 131; Goldenweiser, 288, 289. 
lOS. Barger, 249; Friedman and Schwartz, 57, note 62, 208; Krooss (1), 2SS; 

Rodkey, 23-24, 31, 36, 47; Trescott, 49, 149-SO. 
t06. Cadman, 374;Cagan, 39-42;Dodd, 203,205,210,212,215,275,276,278, 

279, 282-83, 288; Friedman and Schwartz, 447; Hammond (1), 48, SS9; Nugent, 36, 
146, 147, 224, 272; Redlich, 2:92, 93, 95, 285; Robertson, 24-26, 47, 71-75, 81, 
112; Sharkey, 293-302; Unger, 36, 37, note 76,406. 

107. Krooss (1), 240; W. B. Smith, S2-S3, 104, 134-36, 234, 253; Trescott. 
26-28; Wilburn, 47, SO, Sl-52, 63. 65. 
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108. Barger, 2G-22;W. B. Smith, 134, 135. 
109. Hammond (1), 680, 684, 685; Hepburn, 149; Rodkey, 14; Trescott, 29, 34. 
110. Hammond (1), 706; Redlich, 2:47, 54, 158, 161. Characteristic tardiness in 

developing administrative apparatus adequate to important management jobs ap
peared even in the course of the clearinghouses' informal role In promoting liquidity. 
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dent scrutiny of its members' accounts as late as 1905, whereupon the device was fast 
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Redlich, 2:286. 

Ill. Friedman and Schwartz, 170, 172; Harrod, 37; Hepburn, 440; Redlich, 
2:166, 167, 168. 

112. Hammond (I), 557-62; Redlich, I :93, 94, 2:ch. 5; Robertson, 25·26. 
113. Friedman and Schwartz, 170. 172; Trescott, 108, 109, 161-62;cf. Redlich, 

2:216; (Note) 36 Colum. L. Rev. 809 (1936). See Noble State Bank v. Haskell, 219 
u.s. 104, Ill, 113 (1911). 

114. 48 Stat. 168 (1933), 969, 970 (1934 ), 49 Stat. 435, 684 (1935); Culbert· 
son, 159; Friedman and Schwartz, 435; Harrod, 72; Trescott, 162, 207; (Notes) 36 
Colum. L. Rev. 809 (1936), and 42 id. 1030 (1942). 

115. Fischer, 209; Friedman and Schwartz. 437; Trescott, 207, 271. 
116. Cotter, 64-65: Friedman and Schwartz, 123, 434, 440, 441; Rostow, 160. 
117. Cf. Friedman and Schwartz, 436, note 14, 437, 440, 684. Courts tended to 

give a liberal interpretation to the sco1:1e of federal deposit insurance coverage, recog
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deposit-check money. See (Note) 42 Colum. 1 •. Rev. 1030, 1033; (Recent Case 
Comment) 52 Harv. L. Rev. 523 (1939). 

118. Cf. Timberlake, 96. 
119. Fischer, 129, 138, 208, 209, 210; Friedman and Schwartz, 436, note 14, 

440, 684; Robertson, 126, 134, 167. For reflections of the FDIC policy of acting to 
maintain the supply sources of bank-created money, see Lamberton v. FDIC, 141 
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(2d) 49 (1943), cert. den., 320 U.S. 742 (1943); FDIC v. Cloonan, 165 Kan. 68, 193 
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FDIC examination procedures-which like their counterparts in other agencies cen· 
tered on the repayable quality of individual bank portfolios-see Had, 253; Randall, 
696. 

120. Note 45, supra; cf. Culbertson, 159; Harrod, 68-70; Krooss (1), 265. 
121. 59 Stat. 237 (l945);cf. 49 Stat. 699 (1935). 
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241, 245. 
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1799-1804 type of legislation was probably expression of generalized distrust of the 
social power and privilege which might be mustered under corporate charters. How
ever, it is significant to our present topic that this generalized distrust should have 
come to 10 specific a focus on the subject of note-Issuing banks. Cf. Hammond (1), 
S1l, 578-79; Redlich, 2:61. The intertwining policies here are reflected In some New 
York developments after the original act. That act was extended in 1818 to forbid 
individual as well as associated banking activity other than in the corporate form. See 
Redlich, 2:61. That banking, with Its peculiar relation to the money and credit 
supply, was the focus was underlined by rulings that the prohibition on banking 



FUNCTIONS OF LAW AND FUNCTIONS OF MONEY I 115 

activity by "any person" applied to 110 individual keeping a regular banking office, 
but not to an individual lending his money without taking deposits. People v. Bar· 
stow, 6 Cowen 290 (N.Y. 1826); People v. Brewster, 4 Wendell498 (N.Y. 1830). The 
focus on money supply was also emphasized as statutes of this type banned note 
issues by corporations other than Incorporated banks, Hammond (1), 184, and lim
ited to incorporated banks the taking of discounts and deposits as well as the issue of 
circulating notes. Redlich, 2:81, note 6. To the extent that legislators relaxed or 
limited these regulations by providing that individuals might engage In some banking 
operations, the variations underlined the implicit assertion of the legitimacy of legis
lative determination of the whole subject. Cf. !Iammond (1), 580; Redlich, 2:70. The 
courts' acceptance of the legitimacy of legislation limiting access ,o deposit as well as 
note-issuing business to protect the public interest in the money system is exempli
fied in Myersv.lrwin, 2 Sergeant & Rawle 368,370.71,373 (Pa. 1816);Myersv. The 
Manhattan Bank, 20 Ohio Rep. 283, 303 (1851); Weed v. Bergh, 141 Wis. 569, 573, 
124 N.W. 664, 665 (1910), and McLaren v. State, 141 Wis. 577, 124 N.W. 667 
(1910); Noble State Bank v. Haskell, 219 U.S. 1 OS, 113 (1911). See Morse, 1: 1 SS·S8. 

135. 1 Stat. 246 (1792), in Dunbar, 227; Nussbaum, 52. On absence of seignior· 
age as an encouragement of supply: Hepburn, 42; Nussbaum, 54, 77; Taxay, 48, 66, 
200. A different basis for charging no seigniorage was suggested by Hamilton's inti
mation that the cost of coinage should be regarded as an overhead cost of society. cr. 
Hepburn, 42; Taxay, 48, 66. For relatively indifferent adjustment of coinage to the 
movement of the economy through mid-nineteenth century, commentators divide 
responsibility among Congress (for not setting clear standards of performance), the 
White House (for confusion in allocating the mint to the State Department, and delay 
in conectins the error), and the mint administrators. See Hepburn, 43, 47, 48, 67. 
68; Nussbaum, 56, 57, 62-63, 99; Taxay, 57, 123·26, 129, 130, 134, 136, 139; White 
(I), 139-42, 227. Awareness of the control-of-supply value at stake in the mint was 
shown by explicit opposition to contracting out production of coin to private manu· 
facturers in the face of early complaints about the mint's performance. See Taxay, 
134, 136, 139. 

136. On the original purpose of establishing a bimetallic system in order to in· 
crease the circulating coin: Hepburn, 42, 45, 54; Nussbaum, SS; Taxay, 48, SO, 219, 
261. To keep perspective, we must note that, despite this original decision, there was 
almost no further advocacy of bimetallism in the United States until after the act of 
1873 struck the silver dollar from tht.~ roster of coins. Cf. Nugent, 33·34. On the 
impact of failure to provide an official formula to keep both gold and silver in the 
workins money stock: Hepburn, 67, 68; Nussbaum, 61; Taxay, 194, 221. Theprat. .. 
tical result of this failure in creating a de facto monometallic system was in effect 
recognized by the 1873 legislation. Sec Knox (2). ISO; Taxay, 260. The unreality of 
trying to operate without an official formula to keep gold and silver in working part· 
nership in the money stock, or alternatively of formally adopting a monometallic 
standard, stood revealed when the Bryan agitation for silver was ended not so much 
by political process as because the bimetallic standard c..-eased to have political appeal 
when the general price level rose following a great increase after 1897 in the intema· 
tiona! stock of monetary gold; Bryan's final defeat and enactment of the Gold Stan· 
dard Act of 1900 followed close on this change in the gold market. See Friedman and 
Schwartz, 119, 137. 

Analogous to the original decision for a bimetallic standard to increase the supply 
of coin, as also constituting precedents for Congress's control of money supply, were 
the several acts through the fore part of the nineteenth century legitimizing and 
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giving legal-tender status to specified foreign coins. Hamilton stated that increase of 
supply was the objective in recommending the first such legislation. Communication 
to the House of Representatives, "On the Establishment of a Mint, •• 28 January 
1791, Workr, 4:3, 54; Hepburn, 42, 46. Successive acts reinforced the policy, as the 
mint failed to furnish enough tokens for our needs. Hepburn, 47, 60, 67; Nussbaum, 
82, 84; note SO, supra. 

On the 1834 revaluation of the dollar: 4 Stat. 699 (1834), in Dunbar, 234; Hep
burn, 54, SS, 59-60, 61; Nussbaum, 77, 78; Taxay, 193, 215. Taxay, 196, observes 
that another strand in the 1834 policy making was the assertion by Jacksonians 
opposed to the second Bank of the United States, that this overvaluation of gold was 
desirable to curb the paper currency put out by the bank and thus to diminish the 
bank's "monopoly" on media of exchange. Taxay finds the argument unreal in its 
time, in view of the continuing ready acceptability of the bank's notes in general 
circulation. See, in accord on this last point, W. B. Smith, 48, 131, 135-36, 144, 
236-37. Though the 1834 act was a weighty precedent for the legitimacy of Con
gress's control of money supply, the backing and fiUing which preceded it over sev
eral years, and the haste in which the measure was finally taken, highlight the charac
teristic failure to take a systematic approach to money supply policy. Cf. Hepburn, 
54-59; Taxay, 193-96. Whatever the frailties In the way Congress made its decision, 
the Supreme Court in later dicta accepted it as a constitutional exercise of authority 
over the money supply, even in its retroactive force. See Knox v. Lee, 12 Wallace 
457, 54849, 551-52 (U.S. 1871), and id., 565 (Bradley, J., concurring); Juilliard v. 
Greenman, 110 U.S. 421, 449 (1884); Norman v. Baltimore & Ohio Railroad, 294 
u.s. 240, 303 (1935). 

137. I Stat. 191, sees. 3, 7 (VIII-X) (1791); 3 Stat. 266, sees. 7, 11 (7th-9th) 
(1816); Dunbar, 22, 23, 25-26, 80, 83, 87-88. Osborn v. The Bank of the United 
States, 9 Wheaton 739 (U.S. 1825) confirmed that Congress bad endowed the second 
bank with broad lending powers, and that this grant was within Congress's constitu
tional authority. The bank must be given the "faculty of lending and dealing in 
money" in order to be a useful fiscal agent of the United States (ld., 861): these 
operations also "give its value to the currency in which all the transactions of the 
government are conducted" (id., 863); and "the currency which it circulates, by 
means of its trade with individuals, is believed to make it a more fit instrument for 
the purposes of government than it could otherwise be; and, if this be true, the capac
ity to carry on this trade is a faculty indispensable to the character and objects of the 
institution." (ld., 864). That authority to issue circulating paper was a prime goal in 
chartering the second bank was conceded by the hostile "Amphictyon" papers in 
1819. Gunther, 73. 

138. The 1853 law in particular was urged by the secretary of the treasury as a 
means to discourage export of silver and worked well to this end, as well as serving 
the more general purpose envisaged, of enlarging the whole stock of tokens. However, 
a notation purpose was also present, of driving out small-denomination paper. Hep
burn, 62-64; Nussbaum, 82, 83. See Notes II, 51, 67, supra. That creation of a sub
sidiary coinage is a legitimate supply-control measure by Congress is acknowledged, 
obiter, in Knox v. Lee, 12 Wallace 457,547,552 (U.S. 1871), 

139. 12 Stat. 345 (1862), 532 (1862), 822 (1863), 709 (1863); Dunbar, 163, 
167, 171, 173. The main focus of debate over issuing United States notes in 1862 
was whether or not they should have legal-tender status. Knox (I), 122. But the basic 
concern of Congress and the administration was to increase the supply of circulating 
media available to facilitate the government's war purchases as well as to service the 
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general economy. Hammond (3), 176-77, 216, 218, 221; Nugent, 9; Sharkey, 33, 
36-37. The main argument for legal-tender status was that it would help get the new 
currency into effective circulation; thus the underlying concern was with the supply 
of money. cr. note 54, supra. The felt link of legal-lender status to effective pro
vision of a money supply was reflected in rejection by both houses of Congress of 
amendments which would have authorized issue of United States notes, but stripped 
of Iegal-tenderstatus. Hammond (3), 189, 194, 21 5. 22 I. 

140. Inextricably mingled in provision for national bank notes were concerns for 
a more uniformly acceptable currency than what the state-chartered banks had 
supplied and for a currency stock therefore more functional to the national econ
omy. Cf. Friedman and Schwartz, 18, 19; Hepburn, 306·7; Robertson, 36-45; Tres
cott, 47-48, 52. Thus the 1863 and 1864 legislation was not as clear-cut precedent 
for the legitimacy of supply as a policy objective as it would have been had the uni
formity goal not been present. The underlying drive to control supply became clearer 
in light of the 1865 tax to drive state bunk notes out of circulation. Note 141, infra. 

141. On the 1865 tax: 13 Stat. 469, Dunbar, 198; Andersen, 51·52; Hammond 
(1), 107,571, 734; Hepburn, 310.11; Robertson, 53-54; Trescott, 53. The question, 
whether Congress might legitimately seek to regulate the money supply as a whole by 
iSiluing circulating government paper, was not to the fore either in the suit over the 
1865 tax or in the later litigation over the legal-tender notes. But creation of the tax 
and conferring of legal-tender status on the notes both had no justifying ground save 
as means in aiding the broader purpose of adjusting the money supply to national 
needs. Thus what the Court said in these cases supportive of broad power in Congress 
to regulate the money supply seems holding and not dictum. Veazie Bank v. Fenno, 8 
Wallace 533, 536, 539, 548, 549 (U.S. 1869); Knox v. Lee, 12 Wallace 457,540-41, 
542, 545, 546 (U.S. 1871), and id., 562, 563-64 (Bradley, J., concurring); Juilliard v. 
Greenman, II 0 U.S. 421, 439, 440, 443, 446, 448 ( 1884 ). The point becomes quite 
clear at 8 Wallace 548, and 12 id. 542, 562. Cf. Fairman (3), 713, 760. 

142. 18 Stat. 296 (1875); 20 Stat. 25 (1878); 26 Stat. 485 (1890); 28 Stat. 4 
(1893); 31 Stat. 45 (1900); Dunbar, 214, 246, 250; Friedman and Schwartz, 24, 48, 
54-55, 81, 85, 108, 116, 119, 131·34, 148·49; Hepburn, 249,302-4,350,356,376, 
475; Morison and Commager, 2:247, 251. 

143. Chandler, 56; Friedman and Schwartz, 9, 170, 172; Harrod, 37; Hepburn, 
440; Morison and Comrnager, 2:432; Nussbaum, 158, 163. Control of the supply of 
deposit-check money is made especially explicit in 48 Stat. 132 (1933), 82 Stat. 608 
(1968), 12 U.S.C.A. sec. 1464(b), declaring that saving.~ accounts in federal savings & 
loan associations "shall not be subject to check or to withdrawal or transfer on nego
tiable or transferable order or authorization to the association." See New York 
Times, 17 August 1970, p. 41, col. 8; id., 10 September 1970, p. 71, col. 7. 

144. 38 Stat. 251, 264 (1913), 48 Stat. 168 (1933), 49 Stat. 684, 704,705,706 
(1935), heading up especially to 12 li.S.C.A. sec. 263, creating the Federal Open 
Market Committee. Regulation of the cutrent money supply was held within the stat· 
utory mission of the Federal Reserve System and the grant of this mission was held 
to raise no substantial constitutional question, in Raichle v. Federal Reserve Bank of 
New York, 34 Fed. (2d) 910, 913-14 (2nd Cir. 1929), citing particularly Juilliard v. 
Greenman, I 10 U.S. 421 (1884). This objective and its legitimacy are recognized, 
obiter, in United States v. Philadelphia National Bank, 374 U.S. 321, 327·28 (1963). 
See, also, United State~ v. Manufacturers Hanover Trust Co., 240 Fed. Supp. 867, 
892 (S.D.N. Y. I 965). Cf. Horne v. Federal Reserve Bank of Minneapolis, 344 Fed. 
(2d) 725 (8th Cir. I 965) (federal taxpayer and holder of foreign exchange lack stand· 
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ing to question constitutionality of Federal Reserve currency powers); Bryan v. Fed
eral Open Market Committee, 235 Fed. Supp. 877 (D. Montana, 1964) (private 
holder of U.S. Treasury bill lacks standing to challenge legality of Federal Open 
Market Committee operations). From the 1950s Federal Reserve Board practice 
treated provision of appropriate long-term growth of the money supply as a legit
imate objective in using the system's powers. Friedman and Schwartz, 628.48 Stat. 
52 (1933) authorized the issue of S3 bDiion additional United States notes, under the 
original greenback laws. The authority was not used. Friedman and Schwartz, 4 70, 
S 18; Nussbaum, 182. 

145. Hammond (I), SS9, 562, 572; Krooss (2), 10; Redlich, I :ch. 7; note 134, 
supra. There was, in the movement for free-banking laws, also some flavor of the 
general policy for freedom of contract, evidenced In the argument of a New York 
legislative committee recommending free-banking legislation in 1825, because every 
man had a "natural right ... to employ his time and money In banking either Individ
ually or in association." Hammond (1), 572, quoting N.Y. Sen. Jour., 1825, p. 100. 

146. Notes 72, 125, supra. 
147. On the Independent Treasury Act: 9 Stat. 59 (1846); Friedman and 

Schwartz, 19, 127; Krooss (1), 245, 516; Nussbaum, 94-95, 170; Robertson, 21. See, 
also, Raichle v. Federal Reserve Bank of New York, 34 Fed.(2d) 910, 912 (2d Cir. 
1929). On the free-banking a!lpeCt of the national bank legislation: Krooss (I), 254; 
Robertson, 45, 49; Trescott, 49;cf. National Bank v. Commonwealth, 9 Wallace 353, 
362 (U.S. 1870); Mercantile Bank v. New York, 121 U.S. 138, 154 (1887). On dis
persed power aspects of the Federal Reserve System: Chandler, S, 9-11,41, 42; David 
C. Elliott, 300; Mints, 281, 282; Rowe, SS, 87; Trescott, 159-60. Compare, generally. 
Barger, 257-67, 287-300, 330. 

148. Cf. Barger, 213, 218; Friedman and Schwartz, 83; Unger, 263,406. 
149. Drucker, 61).62; Friedman and Schwartz, 8, 91, 133-34, 137, 188, 698; Hep

burn, 40, 52, 68, 286, 304, 368, 385, 434; Johnson and Krooss, 295, 308; Nugent, 
102-3. I 58, 180; Nus.~baum, 81-82, 84: Sutton, et al., 239-45; Unger. 329. 

ISO. 48 Stat. 337 (1934). 
lSI. Govan, 144-46, 152, 176; Hammond (1}. 3SS-57, 392,416. However, Wil

burn, ch. 4, finds that the record does not show that local banking interests as a 
whole opposed continuation of the bank. 

I 52. Nugent, ch. 6, introduces 10me skeptical realism into asses.~ment of interest 
group alignment on money policy. 

153. Cf. Pound (2), 367. See, generally, Friedman and Schwartz, 697-700. 
I 54. On public policy practice as evidencing the legitimacy of legal action, see. 

e.g .• McCulloch v. Maryland, 4 Wheaton 316, 401 (U.S. 1819); Proprietors of the 
Charles River Bridge Co. v. Proprietors of the Warren Bridge, II Peters420, SSI-52 
(U.S. 1837); McGrain v. Daugherty, 273 U.S. 135, 157, 161-64 (1927). 

ISS. Prelude, notes 40, 42. In the only comments on the matter in The l''ederal· 
ist, Madison finds that the one aspect of the authority over coin and currency given 
the Congress which warrants note as unusual is the policy indicated of giving the 
central government exclusive power, vis a vis the states. The Federalist, no. 42. p. 
264, and no. 44, pp. 277-78. 

156. I Stat. 246 (1792), In Dunbar, 227; Nussbaum, 52, 57, 85; Taxay. 61. 
Though the spokesmen for economy did not block creation of the mint, for some 
years it was denied adequate means to do a good job. Nu11.~baum, 57; White (I), 141. 

157. I Stat. 246, sec. 14. Hamilton stated his view In his communication of 28 
January 1791 to the House of Representatives, "On the Establishment of a Mint." 
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Work.r, 4:3, 40, 41. Cf. Hepburn, 42. The 1792 act did, however, impose a small 
charge, if the bullion owner asked for immediate delivery of coin in exchange for his 
metal. Nussbaum, 54. Congress al50 authorized the holding of a bullion fund at the 
mint, to facUitate immediate exchange of coin for bullion. But for 50me time it failed 
to appropriate the money to maintain the fund. Taxay, 66, 84. Treatment of the 
costs of minting coin from regular bullion as social costs was further underlined by 
the distinction made in providing a special minting charge on coinage from debased 
metal. ld., 123. A wholly different purpose-that of combatting deflation-was in
volved when, turning seigniorage Into a convenient fiction, Congress authorized the 
president in the early 1930s to buy domestically mined silver at a price about SO 
percent lower than the nominal mint value; the difference was rationalized as a seig
niorage charge. Friedman and Schwartz, 484; Nussbaum, 192. 

Of analogous force, recognizing that social income and social cost factors were 
present in the 5Upply of money, were arguments that because bank profits had the 
practical character of a tax on the people, the state should own any note-issuing 
bank, or at least should require bonuses to be used for public purposes as a condition 
of granting private bank franchises, in order to recoup income fairly owed the whole 
people. See Handlin and Handlin, 163; Hartz, SS, 56, 64, 245-46; Heath, 165-66; 
Primm, 21, 25; Walters, 44. Similarly. critics of the national bank system argued that 
currency issued by holders of "monopoly" franchises was illegitimate; all paper 
money should be is5Ued by the government, because it should serve the profit simply 
of the whole community. Bogart, 683; Hepburn, 313,321. Compare the argument in 
1959-60 between the Joint Economic Committee of Congress and the chairman of 
the Federal Reserve Board, over whether expansion of bank reserves should not be by 
open-market operations rather than by reducing reserve requirements, so that govern
ment and not the commercial bank might reap the benefits of any increased earnings. 
Part Two, note 349. 

158. Such appears to be the holding of Juilliard v. Greenman, 110 U.S. 421,448, 
450 (1884), in sustaining Congress's authority to continue the issue of circulating 
United States notes of legal-tender status, to meet current money-supply needs of a 
peacetime economy. Like concern to uphold Congress's authority over the money 
system as a part of social structure, as opposed to ordinary rights of contract, was 
manifest in the narrower context of war emergency and as applied to pre-existing 
contracts, In Knox v. Lee, 12 Wallace 457, 548, 549, SSI (U.S. 187)). SimUar 
concern-but, again, in a more speciric 'context than that indicated in Juilliard v. 
Greenman-produced the holding in Norman v. Baltimore & Ohio Railroad, 294 U.S. 
240, 308 (1935), that private contracts must be deemed subject to Congress's author
ity to define the character of lawful money and of legal tender, incident to its aggre
gate powers to deal with the condition of the national economy and to try to rescue 
it from depression. Cf. note 14, Rllpra. See, also, McLean, J., for the majority in 
Briscoe v. Bank of the Commonwealth of Kentucky, II Peters 257, 312 (U.S. 1837), 
that the breadth of the people's involvement makes money regulation a peculiarly 
sensitive area of policy. 

159. Work.r, 4:3, S. This policy yielded to passing expediency, though the yield
ing itself asserted the propriety of legal regulation to service the going economy (this 
time, for the immediate goal of supply)-, 50 long as Congress augmented the money 
stock by recognizing certain foreign coin as lawful money. See note SO, supra. 

160. Barger, 20..21, 23; Hammond (I), 261,279, 284; W. B. Smith, 43, 136,239, 
241 ; Wilburn, cbs. 4, S, and especially pp. 46, S I, SS, 64. Cf. Register of Debates, 
22d Cong., lst Sess., 8:132-39, 142-43. Even the "Amphictyon" papers of 1819, hos-
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tile to the decision in McCulloch v. Maryland, had recognized that an important 
reason for chartering the second bank had been to provide a more regular currency 
than the state banks were supplying. Gunther, 73. 

161. United States v. Marigold, 9 Howard S60, S61 (U.S. 18SO). See notes 18, 
2S, 26, supra. 

162. Veazie Bank v. Fenno, 8 Wallace 533, 549 (U.S. 1869); see Knox v. Lee, 12 
id. 4S7, S4S (U.S. 1871); Juilliard v. Greenman, 110 U.S. 421, 446 (1884); Mer
chants National Bank of Baltimore v. United States, 214 U.S. 33, 44 0909). Cf. 
Dorfman, 3:2S; Hammond (1), 724-27; Hepburn, 193, 307; Robertson, 36-38, 42, 
45; Trescott, 63. Judges who upheld Congress's authority to ban production of pri
vately manufactured coin for circulation did so, likewise, on the ground that achiev
ing a uniform, working system of money tokens for the nation was a legitimate goal 
of law. See note 21, supra. Promotion of a unified, systematic money supply was also 
urged in support of the legal-tender act of 1862, but the argument did not bulk large 
in that discussion. Hammond (3), 203, 20S. 

163. Joint Resolution of S June 1933,48 Stat. 112 (1933); Norman v. Baltimore 
& Ohio Railroad Co., 294 U.S. 240, 312·13, 31S (1935). McReynolds, J., dissenting, 
seems not to deny the legitimacy of regulating money in the interests of servicing the 
going economy, but, rather, to find that in his judgment Congress was acting for the 
Ulegitimatc purpose of shifting wealth among interests or classes in the population. 
See 294 U.S., 240, 374. 

164. Davidson v. Lanier, 4 Wallace 447, 4S4 (U.S. 1867). See Shriver v. Wood
bine Savings Bank, 28S U.S. 467,476 (1932). On theexistenceofgeneralauthorlty 
in the state to treat banking as a limited-access franchise, see Noble State Bank v. 
Haskell, 219 U.S. 104, Jl2, 113 (19Jl), and Assaria State Bank v. Dolley, id., 121, 
127 (1911). 

165. Hammond (l), 557. 
166. Noble State Bank v. Haskell, 219 U.S. 104, lll (1911). Cf. Farmers and 

Merchants Bank of Monroe, North Carolina v. Federal Reserve Bank of Richmond, 
Virginia, 262 U.S. 649, 661 (1923); United States v. Rock Royal Co-operative, Inc., 
307 U.S. 533, 573 (1939). That the validity of compulsory deposit insurance upheld 
in Noble State Bank v. Hasten rested on its character as a regulation in the general 
social interest and was not based on depositors' contract relations with banks so as to 
bring the issue under contract clause protection as against later modification, see 
Able State Bank v. Bryan, 282 U.S. 765, 782 (1931). Cf. Veix v. Sixth Ward Building 
& Loan Association of Newark, 310 U.S. 32, 38 (1940); Frankfurter, J., concurring. 
in American Federation of Labor v. American Sash & Door Co., 335 U.S. 538,553, 
note 10 (1949). 

167. Works, 4:16. Hamilton coupled this recommendation on supply policy with 
recognition of need to establish a proportion between gold and silver in the formally 
defined money units which would be sufficiently aligned to the general markets for 
those commodities to keep both in circulation. However, his perception did not reach 
to clear acknowledgment of the need for some means for ready adjustment of the 
money ratio to changes in the market ratio. ld., 17. 

168. Hamilton, Works, 4:3, S4. Cf. Hepburn, 42, 46, 51, S1, 61. 
169. Govan, 139, 265-66, 269·70; Hepburn, S7-60; Nussbaum, 77; notes tO, 137, 

supra. See Bronson v. Rodes, 7 Wallace 229, 248 (U.S. 1869); Knox v. Lee, 12 id., 
457, 552 (U.S. 1871). 

170. Hamilton, Communication to President George Washington, Opinion as to 
the Constitutionality of a National Bank, 23 flebruary 1791, Works, 3:44S, 480. 
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171. W. B. Smith, 131, 236-37, 242. In 1819 the "Amphictyon" papers hostile 
to the decision in McCulloch v. Maryland, accepted as a prime moving factor in 181 S 
for chartering the second bank the desire to provide a more reliable currency than the 
state banks had been supplying. Gunther, 73. 

172. 12 Stat. 665, sec. 17 (1863): 13 Stat. 99, sec. 22 (1864); 13 Stat. 498, sec. 
21 (1865); 16 Stat. 251, sec. 6 ()870); 18 Stat. 123, sec. 9 (1874); Dunbar, 171, 
178, 199, 202, 210. This kind of let~islation on its face as.o;erted control of current 
supply as a proper use of law affecting money. Thus the 1863 act provided that 
within an over-all ceiling of $300 million of national bank notes, S I SO million "shall 
be apportioned to a!ISociations in the States, in the District of Columbia, and in the 
Territories, according to representative population, and the remainder shall be appor
tioned by the Secretary of the Treasury among associations formed in (those 
areas) .•. having due regard to the existing banking capital, resources, and busines.~. 
of such States, District, and Territories." The extent of supply control was under
lined in the 1870 act. which increased the over-all ceiling by $54 million, stipulated 
that the increased amount of notes authorized "shall be furnished to banking associa
tions organized or to be organized in those States and Territories havint~less than 
their proportion under the apportionment contemplated by" the act of 1865, and 
that if the increase were not fully taken up within one year the comptroller of the 
currency was authorized "to Issue such circulation to banking associations applying 
for the same in other States or Territories having less than their proportion, giving the 
preference to such as have the greatest deliciency." Hepburn, 311, 313, 315, 319; 
Nugent, 59, 127, 138; Trescott, 51, 146. Legal control of supply was, linally, assert
ed by repeal of the over-all ceiling and of ret~ional distribution provisions. 18 Stat. 
296, sec. 3 (1875), and Stat. 302 (1875); Hepburn, 319. The discretionary character 
of the controls thus exercised was underlined when President Ulys.o;es S. Grant vetoed 
an 1874 bill which would have incre:tsed the ceilings both for greenbacks and for 
national bank notes. Hepburn, 221; Nugent, 225. Trescott, 154. 

173. See Juilliard v. Greenman, 110 U.S. 421. 448, 450 (1884). Compare Knox 
v. Lee, 12 Wallace 457, 540, 541-42, 546, and Bradley, J., concurring, 562, 564 (U.S. 
1871), where, though the holding turns on Congress's power to regulate money in a 
situation deemed to require major readjustment of the economy-under stress of 
war-the opinions recognize, obiter, that provision of a money supply to meet the 
going flow of ordinary transactions is a legitimate goal of legal ret~ulation of money. 

174. Chandler, 13-14; Friedman and Schwartz, 163, 408; Hacker and Kendrick, 
462; Hepburn, 388-95, 397, 415; Link, 200, 214, 223; Redlich, 2:166-68. 

175. The Federalist, no. 42, pp. 258, 262, 264; cf. Prelude, supra, notes 13-16, 
19, 23, 25-29. See Craig v. Missouri, 4 Peters 410, 432 (U.S. 1831). 

176. Prelude, supra, notes 16, 17, 19, 22, 23, 25. Cf. Sturgesv. Crowninshield, 4 
Wheaton 117, 204 (U.S. 1819). As the next section of this part notes, by the limits 
they put on local legislatures the constitution makers also wanted to curb manipula
tions of money for reason, of state or of politics; however, this concerns a different 
objective than that of affecting the general condition of business. 

177. Abel, 444,458,462,465,469.470,475, 478; Stern, 1344, 1345. 
178. Abel, 450, 451; Warren (2), 397, 569, 572-74, 579, 585. Cf. Joseph Story, 

2:432,433,434,438,S20,523,S2S,527,532.534-36. 
179. Abel, 477,481. 
180. See Knox v. Lee, 12 Wallace 457, 534, 546 (U.S. 1871); Norman v. Balti

more & Ohio Railroad, 294 U.S. 240, 303 (1935); cf. llamilton, Opinion on the Con
stitutionality of a National Bank, 23 February 1791, Works, 3:44S, 489. 
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181. Stern, 1339, 1340. 
182. Prelude, supra, notes 30..37; Briscoe v. Bank of the Commonwealth of 

Kentucky, II Peters 257, 316, 317, 318 (U.S. 1837); Bank of Augusta v. Earle, 13 
id. S 19, 595, 596 (U.S. 1839). 

183. I Stat. 191 (1791); 3 Stat. 266 (1816); 13 Stat. 99 (1864); 18 Stat. 296 
(1875); Dunbar, 22, 80, 178, 214; Fleckner v. The Bank of the United States, 8 
Wheaton 338, 350 (U.S. 1824); Osborn v. The Bank of the United States, 9 id. 739, 
86D-64 (U.S. 1825); First National Bank of Bethel v. National Pahquioque Bank, 14 
Wallace 383, 394 (U.S. 1872); Merchants. National Bank of Baltimore v. United 
States, 214 U.S. 33,42 (1909). 

184. Hamilton, communication to the House of Representatives, 14 December 
1790, On Establishing a National Bank, Works, 3:388, 390, 393; cf. id., 406. Ham· 
ilton foreshadowed his emphasis on the utility of a national bank for promoting eco
nomic growth in letters he wrote to Robert Morris in 1780 and 1781. Works, 3:319, 
338, 341, 342, 361-62. In the opinion which he submitted to President Washington, 
upholding the constitutionality of a national bank, Hamilton was less ambitious in 
describing the contributions of banks to the economy; his observations here seem 
focused on servicing the going flow of transactions, though in resting the constitu
tionality of a bank charter partly on the commerce clause his opinion carries intima
tions of a broader role. See note 180, supra. Probably Hamilton felt that he should 
put the matter to the conservative president in more, rather than less, conservative 
terms. Cf. Crosskey, I :217. 

185. Hammond (1), 115, 116. Cf. Crosskey, 1:201. 
186. Barger, 22; Bogart, 362; Bruchey, 113, ISO; Faulkner, 227; Govan, 28-33, 

132; Hammond (1), 200, 202,206-7,208, 21D-25;Hepburn, 84, 85;Robertson,l9; 
Trescott, 26;Walters, 171-73,237-40. 

187. W. B. Smith, 143, quoting instructions by Biddle to one of his officers, 3 
March 1828; see, generally, W. B. Smith, ch. 9. Barger, 23, thinks Biddle did not 
really do a central-bank job. 

188. On bank chartering: see Bogart, 370; Cadman, 206, 207, 208; Evans {1), 14, 
IS, 20, 24, note 31, 26-29; Hammond (1), 617·18; Hartz, 38; Heath, 305-6. On 
state-owned banks or single banks given a monopoly position: see Hammond (1), 
170, 243, 566, 612, 616, 618·19; Primm, ch. II; Trescott, 29. On profit sought from 
issue of circulating notes: see Bogart, 363; Hammond (1), 189, 364, 549-50, 689; 
Krooss (I), 238; Trescott, 17, 21. On pressures to supply medium and long-term capi
tal via bank loans: see Bogart, 373; Hacker, 334; Rohrbough, 137, 222; notes 102, 
103, 119, supra. Hammond (1), 627, observes that analogous pressures underlay 
some of the issue of circulating notes, which some issuing banks used to buy state 
internal 1mprovement bonds. 

189. Bruchey, 130, 145; Dodd, 203, 207, 215. 
190. Hammond (t), 605-30; Krooss (1), 241-43; Schumpeter (1), 1:294-96. 
191. Bogart, 488, 683; Faulkner, 627; Hammond (3), 325-28, 330, 333; Hep

burn, 192, 193, 201, 307; Trescott, 48, 56; Veazie Bank v. Fenno, 8 Wallace 533, 
549 (U.S. 1869). 

192. Hepburn, 308, 313, 314·15, 317: Trescott, 49, 52, 57, 63; Unger, 115, 116. 
The incompatability of a statutory ceiling on note issue with a purpose of promoting 
large-scale economic growth was underlined by the cumbersomenes.~ of the process 
by which Congress amended the ceiling in 1870 and unsuccessfully sought to do so in 
1874. See note 172, supra. 

193. Nugent, 46, 59, 127, 226; Unger, 235, 243, 245, 254, 256, 258, 26D-63. 
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Nugent, 138, 213, 225, finds that there was support in 1870 and 1874 for raising the 
statutory ceiling and more generously distributing authorizations for issue of national 
bank notes, among manufacturers who then feared greenbacks and silver as inflation· 
ary, but still wanted a money supply which would serve economic expansion. 

194. Friedman and Schwartz, 7, 56; Hepburn, 332, 338; Trescott, 51, 91·92, 
107. That the prime factor in the last quarter of the nineteenth century in the na· 
tlonal banking system was not government's action in removing the bank-note ceiling 
but the banken' response to government fiscal policy and to demands for loans and 
their perception that their profit lay in deposit business, was Indicated by the failure 
of note circulation to respond by material enlargement after 1875. Friedman and 
Schwartz, 21, 23, 128, 182, 781; Hepburn, 323; Robertson, 63. 

195. The comprehensive, effective restrictions set by the federal Constitution 
remove any question of direct state action on money supply. Prelude, supra, notes 
13·16. 

196. On want of attention to the inflation issue in 1862: Hammond (3), 230-3 J. 
On other issues of Treasury notes: Hupburn, 90, 133, 135, 137, 172, 173; Knox (1), 
20, 22, 24, 26, 34, 38; Nussbaum, 70. 71. Soon after the expiration of the charter of 
the second Bank of the United States, Congress argued over proposals for large issues 
of Treasury notes for currency, to make good the disappearance of the bank's notes. 
Such issues were opposed partly by proponents of a new Bank of the United States 
and partly by such hard-money men as Senator Thomas Hart Benton, who opposed 
the idea precisely because he did not want government-issue paper in the money 
stock. Hepburn, 137; Knox (1), 41, 42. There were Issues of Treasury notes, nonethe
less, in 1837 and 1838, but they were not clearly made for currency purposes. cr. 
Knox (1), 44. 

197. Note 169, supra. 
198. Barger, 18, 24; Cochran and Miller, 45; Gates, 357, 358; Krooss (1), 32; 

Hammond (1), 455; Hibbard, 220; North (1), 199-200; Rohrbough, 248, 291, 301. 
The Specie Circular was tied to problems of the federal government in meeting Con
gress's determination that the federal surplus be distributed to the states-an aspect 
of the matter which underlines that we deal here in the impact of fiscal upon mone
tary policy. Cf. North (1), 199;Govan, 298,301,334. 

199. 9 Stat. 59 (1846). Dunbar, 138. The statute relaxed the requirement on 
specie payments to the extent of allowing payments to the United States to be in 
Treasury notes as well as in gold or silver; it also directed the Treasury to pay out in 
gold or silver, or in Treasury notes if the creditor agreed. ld., sees. 18, 19. The act 
was preceded by an analogous statute passed at President Martin Van Buren's urging 
in 1840, which the Whigs repealed when they gained power in 1841. Hammond (1), 
542-43; Hepburn, 133-37, lSI. On the mingled factors in enactment of the 1846 
measure: Bogart, 374; Faulkner, 231; Govan, 317, 334; Hammond (1), 542-43; 
Hepburn, ISS. On the 1846 act as rejecting a money-managing role for the United 
States, though in fact regulating the money system see: Barger, 25·27; Hammond (1), 
497, 499, 542, S44-4S; Krooss (1), 245, 516; Robertson, 21; Trescott. 28; Augustus 
Hand, cir. j., in Raichle v. Federal Reserve Bank of New York, 34 Fed. (2d) 910, 912 
(2d Cir. 1929). 

200. On the dysfunctional operation of the requirements as to specie payments 
in and out of the national treasury: Friedman and Schwartz, 127; Krooss (1}, 516; 
Trescott, 43. Cf. Chandler, I OS; David C. EUiott, 297. Relaxation of the 1846 policy 
was by 13 Stat. 99, sec. 45 (1864); 38 Stat. 251, 265, sec. IS (1913). The 1846 
scheme was repealed by 41 Stat. 654 (1920), effective I July 1921. Hepburn, 198, 
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381, 468; Nussbaum, 9S. On Treasury management of money supply by shifting 
deposits, to the end of the nineteenth century: Friedman and Schwartz, 19, 128; 
Hepburn, 468. 

201. Nugent, 34, 41, 114, 137, 138, 142, 143, 166, 170, 171, 222-27, 243-SO, 
258; Nussbaum, 1S4-S7; Sharkey, 60, 102, 103, 131-32, 135-40, 171; Unger, 252-63, 
324, 328-64, 372-73,403-6. cr. note 193, supra. 

202. Dorfman, 3:21 S, 230, 231; Hepburn, S8-S9, 375, 378, 380; Nugent, 36, 37, 
272; Nussbaum, lS5-S7. The contemporary nai•ete which saw in gold coin a com
plete escape from government manipulation of money for government-determined 
goals seems reflected in Bronson v. Rodes, 7 Wallace 229, 250 (U.S. 1869), when the 
Court observes that the care taken to insure precise weight of precious metal in coin 
from the mint "recognizes the fact, accepted by all men throughout the world, that 
value is inherent in the precious metals; that gold and silver are In themselves values, 
and being 51lch, and being in other rcspl.'Cts best adapted to the purpose, are the only 
proper measures of value." On the other hand, no more than the politicians did the 
Court commit itself to a dogmatic renunciation of all government action on money 
save that of establishing a precious-metals standard. Jullliard v. Greenman, 110 U.S. 
421 (1884) sustained Congress's power to keep government fiat paper in the money 
stock in peacetime. Its holding appears to be that Congress might do this to provide a 
money supply adequate to the ordinary Dow of transactions. Note 173, supra. But 
also, obiter, the Court indicated that Congress might provide such paper currency to 
meet an "exigency" of the peal.-etime economy, though it did not go so far as to 
acknowledge authority to issue paper money simply to promote economic growth. 
Jullliard v. Greenman, supra at 450. 

203. 38 Stat. 2S I, 254, sec. 4 (1913); cf. 38 Stat. 265, sec. 14(d). On the want of 
a definite mandate, including the lack of any clear-cut direction to manage the 
money 511pply for promoting major growth or adjustments in the economy: Attorney 
General's Committee (1), 3, S, 19-20; Chandler, 4-6, 54; Clifford, 347; Eccles, 212, 
228; Jlriedman and Schwartz, 193; Knipe, 4, S; Mints, 283; Rowe, 67. 

204. The title of the act pointed to these limited objectives as those most sharply 
in the intent of Congress, when it said that the system was created "to furnish an 
elastic currency, to afford means of rediscounting commercial paper, to establish a 
more effective supervision of banking in the United States, and for other purposes." 
38 Stat. 2SI (1913). That the only larger purpose in view at enactment and in the 
system's early yea" was to deal with liquidity crises: Barger, 46; Chandler, 14-15; 
Friedman and Schwartz, 189,192, 193,408;Goldenweiser,I09,1lO;Knipe,32.Cf. 
Attorney General's Committee (l), 3, 5. Mints, 281, 282, highlights the implication 
of this purpose in the statutory restrictions on lending and note issue by the federal 
reserve banks. 

205. On reliance on a gold base to restrict need of government discretionary 
action regarding money: Friedman and Schwartz, 240; Sproul, 65, 66. On reliance on 
required ties to short-term commercial paper as of like effect (faith in the automatic
ity of holding operations to "real bills"): Clay J. Anderson, 169, 170; Eccles, 171, 
172: Friedman and Schwartz, 191, 267; Knipe, 278. 

206. Clay J. Anderson, 47, 48; Barger, 232, 242; Chandler, 208, 222-29, 233-34, 
242; David C. Elliott, 310, 312, 313; Friedman and Schwartz, 251, 252, 552, 553, 
689; Knipe, 32-33; Youngdahl, 120, 121. In the early years, the clearest use of open
market operations for goals of major economic adjustment was in support of re
establishing an international gold standard. Chandler, 313-14, 322, 328, 355, 377; 
David C. Elliott, 31 2, 313. 
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207. 49 Stat. 70S, 706 (1935); Oifford, 131, 133; Goldenweiser, 280; Young
dahl, 121, 122. Treiber, 262, 263, particularly points out that this 1935 legislation 
recognized Federal Reserve practice. 

208. 49 Stat. 706 (1935); Clay J. Anderson, 54; Friedman and Schwartz, 196; 
Jacoby, 218; Mints, 39, 40. The 1935 act made permanent and put wholly in the 
hands of the Federal Reserve Board an authority to alter reserve requirements, which 
had been given as an emergency power to be used only with permission of the presi
dent by the Thomas Amendment to the Agricultural Adjustment Act of 1933. 48 
Stat. 54 (1933). That Congress in these measures changed the idea of legitimate goals 
of money regulation Is made clearer by comparison with earlier reserve requirements, 
which had aimed, however ineffectually, at liquidity. Notes 104·6, supra. Cf. Golden
weiser, 39, SO; Jacoby, 213, 216, 218. 

209. That the board made faltering use of its open-market powers partly from 
lack of congressional guidance as to proper purposes and out of doubts of the whole 
scope of its statutory authority: Clifford, 86; Friedman and Schwartz, 193; Golden
weiser, 123, 124; Wallich and Wallich, 334-37. That the board's hesitation was born 
partly of a felt lack of theory: Clay J. Anderson, 163-66; Friedman and Schwartz, 
253, 254, 533. 

210. On the strong development-especially in the 19S0s-of practice and doc· 
trine legitimating open-market operations for large economic goals: Bogen, 346, 347; 
Clifford, 275-78; Dewald and Johnson, 187; Friedman and Schwartz, 628; Knipe, 
5-7; Pritchard, 385. This is not to say that the power was used effectively or with 
clear results: Culbertson, 159, 164, 165; Knipe, 28, 31. On subordination of 1-"ederal 
Reserve controls to wartime finance needs of government: Bogen, 339, 342, 343; 
Clifford, 230, 231 ; David C. Elliott, 301-4; Hansen, 71· 72. 

211. 48 Stat. Sl (1933); Acheson, 167, 168, 249; Friedman and Schwartz, 465, 
470, 483, 487, 518, note 13; Nussbaum, 181·82, 191, 192; Schlesinger, 41, 42, 197, 
236; Stein (2), 41, 48; Taus, 337; Wish, 442. The Thomas Amendment authorization 
of additional United States notes was repealed by 59 Stat. 238 (1945), sec. 4; Its 
authorization of devaluation of the dollar expired 30 June 1943, according toSS 
Stat. 396 (1941), having meanwhile been amended by 48 Stat. 337, 342 (1934), sec. 
12. 

212. 48 Stat. 337, 342 (1934), sec. 12; Friedman and Schwartz, 469, 470; Nuss
baum, 184-88; Schlesinger, 234, 237-41, 250-52. This devaluation authority was 
allowed to expire 30June 1943, according toSS Stat. 396 (1941). 

213. Norman v. Baltimore cl Ohio Railroad, 294 U.S. 240, 303 (1935). The 
Court's quoted remarks were characterized by it as the grounds taken in the second 
and third legal-tender cases. The characterization seems accurate enough, taken in a 
general sense and addressed particularly to the concept of national sovereignty. But 
the quoted passage from 1935 relates the federal government's authority regarding 
money to economically oriented objectives more clearly than do the passages it cites 
from the decisions of 1871 and 1884. Cf. Knox v. Lee, 12 Wallace 457, 532, 536 
(U.S. 1871);Juilliard v. Greenman, 110 U.S. 421,438 (1884). 

There are two levels of decision in the Norman case. In upholding that part of the 
government's monetary policy which barred enforcement of gold clauses. the Court 
invoked Congress's authority to maintain uniformity in the money system for fair 
conduct of the going economy. Note 163, supra. But regulation again't gold clauses 
came in issue only because Congress authorized the president to change the gold 
weight of the dollar, and at stake in this underlying action was the objective not of 
promoting a given pattern of going operations. but of changing the level of operations 
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altogether. Thus the Court's acceptance of the legitimacy of the broader objective 
seems a necessary basis for its more specific ruling upholding the ban on enforcing 
the gold clauses. Cf. Dawson, 666, 667; Dunne (2), 90. Two other aspects of the 
Norman opinion indicate the Court's awareness that it was upholding Congress's 
authority to pursue objectives of major economic change or adjustment, as well as 
servicing the current flow of transactions. First, the Court took care to quote the 
broad-purpose language of the Thomas Amendment, authorizing the president to ftx 
the weight of the gold and silver dollars "at such amounts as he finds necessary from 
his investigation to stabilize domestic prices or to protect the foreign commerce 
against the adverse effect of depreciated foreign currencies." 294 U.S. 240, 296. 
Second, the Court notes that the gold clauses in suit before it were themselves de
Rigned to deal not with current-operations problems of money but with large changes 
in economic conditions, being "intended to afford a definite standard of measure of 
value and thus to protect against a depreciation of the currency and against the dis
charge of the obligation by a payment of lesser value than that prescribed." I d., 302. 
This end, of adjusting transactions to major economic change, had earlier been noted 
as the function which contractors intended by gold clauses, in Bronson v. Rodes, 7 
Wallace 229, 246 (U.S. 1869), and Butlerv. Horwitz, id., 258, 259, 260 (U.S. 1869), 
where the Court interpreted the current policy of Congress as not barring enforce
ment of the clauses. It is with reference to this major-adjustment goal of the con
tractors that the Court in the Norman opinion asserts that Congress may bar enforce
ment of their intention, for "parties cannot remove their transactions from the reach 
of dominant constitutional power by malting contracts about them." Norman v. Bal
timore & Ohio Railroad at 308. Implicit here it seems is the ruling that Congress may 
validly regulate money to affect the general direction or adjustment of economic 
conditions. Moreover, McReynolds, J., dissenting, based his objection on his finding 
that the whole pattern of action centering on devaluation of the dollar was for what 
he viewed as an illegitimate, long-term adjustment purpose, "to raise the nominal 
value of farm products by depleting the standard dollar." ld., 373, 374. 

214. Friedman and Schwartz, 149-52; Taus, 86, 87, 93, 94, 104, 106, 110, Ill, 
115-19, 122-26; Timberlake, 168-71, 182. 

215. Friedman and Schwartz, 471, SI0-11, 519; Goldenweiser, 178, 263, 264; 
Taus, 207, 208, 225-28. 

216. Bailey, 41, 44, 47-48, Sl, 54, 60, 112, 113, liS, 118, 119, 120, 121·23, 
130, 134, 135, 138, 145, 163, 165, 167, 171,223, 224·25; Burkhead, 69, 76; Fried
man and Schwartz, 596; Hansen, 33, 38; Lekachman, 171-73, 175; Nourse, 67, 79. 

217. 60 Stat. 23 (1946); Bailey, 14,47-48, 112, 122, 124, 134, 225, 230, 245. 
Cf. Burkhead, 68; Heller, 9, 13, 64, 75, 85·86, 100, 102; Lekachman, 189-90. 

218. Clifford, 278; Knipe, 6, 196; Sproul, 65, 66. Treiber, 262, 263, emphasizes 
that In acknowledging the 1946 act's guidelines, the Federal Reserve was recognizing 
the legitimacy of kinds or action which the system had developed by its practice in 
prior years. 

219. Prelude, supra, note 24; United States v. Marigold, 9 Howard 560, 568 (U.S. 
1850); Knox v. Lee, 12 Wallace 457, 532-33 (U.S. 1871 ); Juilliard v. Greenman, 110 
U.S. 421, 445, 447, 448, 449 (1884); Norman v. Baltimore & Ohio Railroad, 294 
U.S. 240, 303, 315 (1935). Compare the policy implications of the Court's readiness 
to interpret Congress's legal-tender legislation as not intended to bar states from in· 
sisting on payment of taxes to them in coin, as well as the Court's intimation that 
contrary legislation by Congress might be an unconstitutional invasion of the state 
sovereignty recognized by the Tenth Amendment. Lane County v. Oregon, 7 Wallace 
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71, 71·78 (U.S. 1869); Hagar v. Reclamation District No. 108, Ill U.S. 701, 706 
(1884). That government coinage was in part legitimated by its service to collection 
of dues owing the government was indicated by the requirement of the Independent 
Treasury Act of 1846 tbat all money owing the United States be paid in specie. By 
the same action, Congress in effect limited the utility of state bank notes. Note 199, 
supra. 

220. HamUton, Works, 3:388, 394, 445, 474 ff.; I Stat. 191, sees. 7 (XI), 9, 10, 
and 3 Stat. 266, sees. II (Tenth), 13, 14, Dunbar, 22, 26, 28, 29, 80, 88,91; Bogart, 
361, 364; Faulkner, 227, 229; Hammond (1), 208, 310.12; W. B. Smith, 237, 
244-45; McCulloch v. Maryland, 4 Wheaton 316,402, 407·9, 422 (U.S. 1819). 

221. Note 162, supra. One argument in support of the legal-tender act of 1862 
was that provision of the legal-tender United States notes would aid the collection of 
taxes, but this point did not figure prominently in that discussion. Hammond (3), 
189,193,194;Redllch, 2:113. 

222. 38 Stat. 251 (1913), sec. IS; Clifford, 204, 205, 295·97; David C. Elliott, 
296-98; Hepburn, 399, 406; Taus, 135. 

223. Prelude, supra, notes IS, 16, 26·28, 49-58; Bradley, J., concurring, in Knox 
v. Lee, 12 Wallace 457, 554, 558·59 (U.S. 1871); Juilllard v. Greenman, 110 U.S. 
421,443-44 (1884). 

224. Bogart, 229; Faulkner, 364; Hacker, 330.31; Hammond (1), 227, 229, 
231·32, 239; Hofstadter (I), 41. 

225. Bogart, 625, 626; Faulkner, 673·74, 682·83; Hammond (3), ch. 6; Wesley C. 
Mitchell, 53·71; Thayer, 82, note I, 94, 97; Knox v. Lee, 12 Wallace 457, 531, 
540-43, and Bradley, J., concurring, 560, 562·63 (U.S. 1871). 

226. Bogen, 339, 342, 343; Clifford, 164, 165, 180, 183, 186, 195; Eccles, 382; 
David C. Elliott, 301-4, 310, 312; Goldenweiser, 133, 134, 192, 195; Timberlake, 
207; Youngdahl, 129-33. 

227. Compare Nugent, 142, 143, evaluating the competition of interests between 
industrialists, merchants, and bankers, concerning contraction of the greenbacks in 
the early 1870s. 

228. Veazie Bank v. Fenno, 8 Wallace 533, 548 (U.S. 1869); Juilllard v. Green· 
man, 110 U.S. 421, 450 (1884); cf. Daniel v. Family Security Life Insurance Co., 336 
U.S. 220, 224 (1949); Williamson v. Lee Optical of Oklahoma, 348 U.S. 483, 486, 
487·88 (1955). 

229. One exception to the text proposition might be the destruction of the Con· 
federacy's money system in the defeat of the South. cr. Dawson and Cooper, 734, 
735. The complete destruction of the Confederate currency by inflation proceeded 
substantially from defects of the C•>nfederacy's own fiscal policy, but was also a 
product of the North's war effort, especially of the blockade. Morison and Com· 
mager, 2: 13, 14; Lerner, 12, 14·15, 1'1, 22, 29, 32; Nussbaum, 123·26. 

230. Prelude, supra, notes 15·17, 19, 26·28. 53, S4,61,63,6S.lnhiscoinmuni
cation to the House of Representatives 14 December 1790, Hamilton argued for ere· 
ating a national bank with the privilege of note Issue, because he fell that this sepa· 
rate, privately managed a(lency would not be under the temptations of political 
expediency which would make Congress prefer to print money rather than to levy 
taxes. HamUton, Works, 3:413. 

231. On bans or limits on chartering banks: notes 134, 190, supra; Hammond 
(1), ch. 19. On free-banking laws: note 145, supra; Hammond (1), ch. 18. See, also. 
Andersen, 14·24; Benson, 97·98, 100.2, 104; Hofstader (1), 63; Meyers. 120.22; 
Trescott, 30.33. One explicit exception to the gener.al trend to deny the lettitimacy of 
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shaping the law on bank-created money to favor particular interests lay in occasional 
conditions attached to special charters, that the franchised bank make some stated 
part of its loans to agriculture or to industry. But, though these provisions apparently 
had some effect on lending policies, there is no reason to think that they were more 
than marginal in impact. In any case, such provisions can be interpreted as aimed at 
the goal of over-aU economic performance, as readily as they can be read as favoring 
particular interest groups. See note 189, suprL 

232. Notes 130, 160, supra; Colt, 261, 263, 264, 329, 331·32; Gouge, cbs. 1, 9, 
20; Hammond (1), 119, 211·14, 353, 386, 442-43; Hofstadter (1), 32, 35, 41, SO.Sl, 
S6-S8, 63; Meyers, 6-9, 16, 80, 120; Peterson, 76-78; Unger, 18. 

233. Work.r, 3:338. As early as his letters to Robert Morris, urging a national 
bank, in 1780 and 1781, Hamilton argued that an advantage would be to involve "the 
immediote interest of the moneyed men to co-operate with government" in support· 
ing the currency. lei, 3:319, 332, 338. 

234. Hammond (I), 353-58, 443; W. B. Smith, 235, 248, 250, 251; Walters, 357, 
362; Wilburn, 81, 83, 85, 100, 11 S, 118, 120.25, 129. Biddle, too, played politics for 
the advantage of the second bank, but the most painstaking commentator on his 
management pleads in mitigation that Biddle acted only after Jackson forced him on 
the defensive, and finds that the record wiU not support a clear-cut verdict that 
Biddle manipulated a credit stringency to discredit the Jacksonians. W. B. Smith, 
249,252. 

235. Dorfman, 3:114, 177, 225, 231; Friedman and Schwartz, 19, 23, 56, 182; 
Hammond (1), 34, 573, 725, 727, and (3), 332; Hepburn, 214, 215, 313, 318, 321, 
323, 324, 328, 332, 378; Nugent, 42, 46, 59, 127; Nussbaum, 147; Trescott, 54, 63, 
146, 148, 154; Unger, 74·75, 205, 208-10, 230, 236, 237. A slight thread of Pop
ulist-style thinking ran through the debates on the legal-tender act of 1862. Some 
supported the measure as calculated to supply a currency not controUed by or profit· 
ing bankers at the expense of the common people. Hammond (3), 191, 222, 223. 
One opponent, on the other hand, more realistically saw the measure as useful to the 
bankers, providing them reserves on which they might multiply their own notes and 
credits. ld., 220.21. These comments added up only to a minor theme in the discus
sion, however. 

236. Notes 193, 194,201, 202,supra;cf. notes 139-42, 172, 173, 183, 191, 192, 
supra. 

237. Beer, 84-88; Dorfman, 3:4-20, 114-17, 223·31; Friedman and Schwartz, 
48-49, 113-19; Hofstadter (2), 66, 73-77, 104-S; Nugent, 57, 131, 137, 138, 143, 
1 SS, 157, 166·71, 213, 225; Sharkey, 102, 103, 108, 131-40, 165, 171, 220, 
293-302; Unger, S, 45, 49, 54, S9, 73-76, 145, 149, lSI, 195, 200.202, 232, 256·57, 
260, 263, 286, 289, 324, 350, 403-S. Bradley, J., concurring in Knox v. Lee, 12 
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same platform as the flllrmer's stock?" As the text observes, this argument is a defen
sive one, rather than a claim of the legitimacy of regulating money to cause positive 
shifts in class position. Cf. Boudin, 2:175, 176. 

238. 38 Stat. 251, 254, sec. 4, 260, sec. 10, 263, sec. 13, 265, sec. 14(d), 273, 
sec. 24; notes 203, 204, supra. The principal aid to agriculture was expected to Dow 
from the general service of the sy~tem in easy expansion of the currency when 
needed and ready movement of funds from one section of the country to another. 
But, in addition, the statute for the first time permitted national banks to lend on 
farm mortgages and allowed rediscounting at federal reserve banks of six-month agri
cultural paper, while holding discountable commercial paper to shorter maturities. 38 
Stat. 251 (1913), sees. 13, 24; Bogart, SIS; Faulkner, 46o-61; Link, 219-20, 222. 

239. Land, 20; Link, 204,214,216,217,220,224-27,229,236,238. 
240. 42 Stat. 620 (I 922); David C. Elliott, 31 I. 
241. Acheson, 174-78, 191; Benedict, 293-99; Bogart, 831; Faulkner, 769, 770; 

Krooss (I), 265; Lekachman, 118; Nussbaum, 181-85; Paris, 23, 40, 106; Schlesinger, 
234, 237-41, 250.52. But, compare McReynolds, J., dissenting, in Norman v. Balti
more &. Ohio Railroad, 294 U.S. 240, 361, 369 (1935), that "under the guise of 
pursuing a monetary policy, Congress really has inaugurated a plan primarily designed 
to destroy private obligations, repudiate national debts and drive into the Treasury all 
gold within the country, in exchange for inconvertible promises to pay, of much less 
value." 

24 2. Faulkner, 763; Hacker and Zahler (2), 383-85; Lekachman, JJ 7, Jt8; 
Morison and Commager, 2:593-%. In one limited respect Congress provided, and the 
president used, monetary authority for the advantage of a sharply identified partie· 
ular interest, that of the silver miner~. But the silver acquired under power given by 
the Thomas Amendment to the Agricultural Adjustment Act of 1933, and in the 
Silver Purchase Act of 1934-48 Stat. 53 (1933), I 178 (1934)-apparently did not 
make a great net addition to the money stock. Friedman and Schwartz, 484-88; Nus. 
baum, 192-95; Paris. 43, 49, Sl, S4, 79. 

243. Lawrence H. Chamberlain, 336-38; Friedman and Schwartz. 465,469,470, 
SIB, note 13;Nussbaum,I81,182;Paris,I8,103;Schumpeter(I),2:997;Stein(2), 
41, 48; Williams, 631. 

244. Freund, ch. 2; Hurst (3), I 1-13; 18·23. 
245. Commonwealth v. Alger, 7 Cushing 53 (Mass. 1851); Nebbia v. New York, 

291 U.S. 502 ( 1934 ); Freund, ch. I; Hurst (3), 40, 76, 80, 85, 88-96, 98, I 02. 
246. Compare McLean, J., for the Court in Briscoe v. Bank of the Common

wealth of Kentucky, II Peters 257, 312 (U.S. 1837): "There is no principle on which 
the sensibilities of communities are ~ easily excited, as that which acts upon the 
currency; none of which States are sn jealous, as that which Is restrictive of the exer· 
else of sovereign powers." Indicative of the sensed breadth of concern with the 
money system are those aspects of public policy which treat the costs of providing a 
money supply as part ~ial overhead costs and which sires.~ the need of treating the 
particular elements of money as parts of a system. Notes I 55-66, supra. Compare 
twentieth-century pleas, partly from distrust of government abuse of power, partly 
for efficiency (by reducing sources of uncertainty in economic decision making), that 
public agencies be neutral in private contests over distribution of income, or that 
money supply be controlled by a nondiscretionary rule written into statute. See 
Auerbach, 223, 224, 243 (Council of Economic Advisers' pleas for neutrality of gov-



130 / A LEGAL HISTORY OF MONEY 

ernment in wage and price decisions, short of inflationary crises); Barger, 257-67, 
287-300, 330, and Friedman, Sl-SS (appraisals of worth of a nondiscretionary rule 
governing money supply). 

247. Note 125, supra. 
248. Note 159, supra. 
249. Note 202, supra; Part Two, infra, notes 229-30. 
250. Notes 4-6, supra. See, also, Friedman, 41 ; Myrdal, 73; Triffin, 29. 
251. Notes 10, 136, 169, supra. 
252. Part Two, infra, notes 141-43. See, especially, Govan, 87, 93, 9S, 97-98, 

205-6, 210; W. B. Smith, 242-43, 291-92, note 22. 
2S3. Timberlake, 168-71; cf. Raichle v. Federal Reserve Bank of New York, 34 

Fed. (2d) 910, 912 (2d Cir. 1929). 
254. Faulkner, 634; Friedman and Schwartz, 111, note 35; Morison and Com

mager, 2:2S2;cf. Taus, 87, 93, 94,98-100. 
2SS. Acheson, 167-74; Myers, 336; Nussbaum, 183. 38 Stat. 251 (1913), sec. 16, 

imposed gold reserve requirements on federal reserve bank deposits and circulating 
note issues, at 35 and 40 percent, respectively; 59 Stat. 237 (1945), sec. I, put both 
kinds of reserves at a reduced 25 percent; 79 Stat. S (1965), sec. I, dropped the 
requirement as to deposits; 82 Stat. SO (1968), sec. 3, ended the requirement as to 
federal reserve notes. See Barger, 298. Abrogation of the gold reserve requirement 
was hastened by fears that the gold outflow which accompanied a persistent, large 
deficit in the country's balance of payments would grow further as foreigners saw the 
United States gold stock drawn down closer to the statutory cover. Cf. Commission 
on Money and Credit (1), 234; New York T1me1, 24 September 1963, p. 57, col. I. 
But, even in this light, the step was primarily defensive of the national economy, 
rather than a move toward reordering the international system of money. The same 
can be said of earlier Treasury interventions in gold movements, in the 1936 steriliza
tion of gold imports, and in the 1961-64 actions to hold up short-term interest rates 
to discourage loss of gold. Part Two, infra, note 410. 

256. Friedman and Schwartz, 49; Nugent, chs. 8, 21; Nussbaum, 149, lSI-52; 
Unger, 398, note 133. 

257. Chandler, chs. 7-11; note 293, supra. 
258. Morison and Commager, 2:502-S; Myers, 293-95. 
2S9. Commission on Money and Credit (1), 232; Rostow, 202; Triffin, SQ-53, 70, 

8Q-82. 
260. Barger, 299; Commission on Money and Credit (1), 212-13, 222, 233; id. 

(2), 249, 2SO; Myers, 363, 404, 407-8; Myrdal, 72, 76-77; Nussbaum, 222; Trescott, 
248; Triffin, 8, 9, 10, 12, 54, 57. 

261. Commission on Money and Credit (1), 213, 214; Myers, 399-404; Myrdal, 
81-83; Rostow, 339, 356. But compare cautions, that effective monetary arrange
ments are important preventives of crisis, but wiU not suffice to move the world 
economy into productive growth. See Commission on Money and Credit (1), 226-31; 
Myrdal, 76-80, 86-88. 

262. 59 Stat. 512 (1945) (the Bretton Woods Agreement Act); 60 Stat. 1401 
(1946) (Articles of Agreement of the International Monetary Fund, dated 27 
December 1946). Within the basic: limits of subtraction from national control of 
money indicated by the original act, Congress steadily reaffirmed adherence to the 
IMF by agreeing to increase in the country's quota, enlarging authority for lending to 
the fund, and agreeing to the Special Drawing Rights scheme. 73 Stat. 80 (1959); 76 
Stat. lOS (1962); 77 Stat. 334 (1968); 79 Stat. 119 (1965); 82 Stat. 188 (1968). 



FUNCTIONS OF LAW AND FUNCTIONS OF MONEY / 131 

263. The agreement declared the intention to create "a permanent institution 
which provides the machinery for consultation and collaboration on international 
monetary problems." 60 Stat. 140 I ( 1946 ), Art. I (i). Under the agreement, the fund 
had capacity to act as an entity through Its board of governors-consisting of one 
governor named by each member in such manner as the member determined-and for 
current operations through a body of executive directors under delegation from the 
board. 60 Stat. 1401 {1946), Art. XII, sees. 2 and 3. The declared goals looked to an 
interlock of International and national gains, as Article I (ii) set forth the fund's cen· 
tral aims "to facilitate the expansion and balanced growth of international trade, and 
to contribute thereby to the promotion and maintenance of high levels of employ· 
ment and real income and to the dt:velopment of the productive resources of all 
members as primary objectives of economic policy." cr. Evans (2), 359; Myers, 363, 
399; Myrdal, 74; Nussbaum, 215. 

264. 60 Stat. 1401 (1946~, Art. V, sees. 2, 3 (a) (i). Article V, section 3 (b) 
further specified that a member should not be entitled, without the fund's per· 
mission, to use the fund's resources to acquire currency to hold against forward ex· 
change transactions. Article VI, section I (a) underlined the emphasis on servicing 
current transactions, by stipulating that a member might not make net use of the 
fund's resources to meet a large or sustained outnow of capital, though subsection 
(b) left the door open to using fund resources for capital transactions of reasonable 
amount required to expand exports or In the ordinary course of business, or to effect 
capital movements met out of a member's own resources, so long as those movements 
be in accord with the purposes of the fund. Cf. Commis.~ion on Money and Credit 
(1), 237; Myers, 363, 399. 

265. 60 Stat. 1401 (1946), Art. Ill, sec. 2 (quota changes), sec. 3 (quota commit· 
ment); Art. IV, sec. I (a) (U.S. dollar as par), sec. 2 (gold purchases and sales to be 
held within prescribed limits), sec. 3 (limits on exchange rate. variations), sec. 4 
(members must cooperate to maintain exchange limits), se~. 5 (limits on changes in 
par value of member currency), sec. 6 (sanctions of loss of fund rights for violation); 
Art. VII, sees. 2, 3, 4 (unles.~ with fund approval, no member may impose restrictions 
or discriminations on exchange, or deny current exchange to a member within fund). 
That membership in the fund entails some commitments and restrictions on the full 
scope of discretion members would otherwise enjoy over their monetary policy is 
noted in Commission on Money and Credit (1), 212-13; Evans (2), 358, 363; Fried· 
man and Schwartz, S09, note 8; Hacker and Zahler (2), S4S; Harris (2), 179; Myers, 
363; Myrdal, 74; Nussbaum, 216·18. 

266. Kolovrat v. Oregon, 366 U.S. 187, 198 (1961). 
267. If there is conflict, a subsequent statute prevails over a treaty in the courts 

of the United States. The Cherokee Tobacco Case, II Wallat.."C 616, 621 (U.S. 1871 ); 
Head Money Cases, I 12 U.S. S80, S97 (1884 ). However the courts will not lightly 
impute to Congres.~ an intent to abrogate or modify a treaty. Pigeon River Improve
ment, Slide cl Boom Co. v. Cox, 291 U.S. 138, 160 (1934). 60 Stat. 1401 (1946), 
Art. IV, sec. 6, specified los.~ of fund privileges as the sanction for breach of the IMF 
Agreement. Cf. Evans (2), 358, 363; Harris (2), 178; Triftin, 94, 96·98, IOIHOI, 
102. 

268. Cf. Evans (2), 363; Harris 12), 179. 
269. S9 Stat. Sl2 (194S), sec. 4 Ia) (National Advisory Council on international 

monetary and financial problems), S (Congress must approve any change in United 
States quota, or par value of United States dollar, or other basic change in IMF agree
ment), 6 (federal reserve banks as depositories or fiscal agents). Cf. Friedman and 
Schwartz, S09, note 8; Myers, 363. 



132 / A LEGAL HISTORY OF MONEY 

270. Commission on Money and Credit (1), 223, 237, 238; Myers, 399, 403; 
Nussbaum, 218, 219; Trescott, 249. New YOI'k Time1, 8 September 1964, p. 43, col. 
4. On the limited significance of the IMF for developing countries, compare Evans 
(2), 363; Myrdal, 291; Triffin, 97, 100. 

271. Cf. Beard and Beard, 1:751, 2:248-49, 426·29, 719-20; Hacker and Ken· 
drick, 232-33, 722; Lynd and Lynd (1), 80, 89, and (2), 13, 34, 41, 408-10; Potter, 
122·27. See Veazie Bank v. FeMo, 8 Wallace 533, 549 (U.S. 1869). 

272. Bogart, 680.82, 688-93; Faulkner, 629-40; Hacker and Kendrick, 207·15. 
Prime symbols of the capacity of monetary issues to create or foster social dissension 
are William Jennings Bryan's "Cross of Gold" speech in 1896, Krooss (3), 3:2009, 
and the recitals of the relation of the legal base of the money supply to the country's 
economic distress in the 1930s, in Norman v. Baltimore & Ohio Railroad, 294 U.S. 
240, 295-97, 312, 315·16 (1935). 

273. The Whiskey Rebellion of 1794 early symbolized the dependence of smooth 
government fiscal operations on an abundant, Oexible money supply. Beard and 
Beard, 1:357; Bogart, 329; Hurst (4), 308. On the modern situation, see, e.g., Burk· 
head, 64-67; Evans (2), 169-71; Lekachman, 104·5; Pfiffner and Presthus, 386-87, 
431·37. 

274. Cf. Berle (3), 78-80, 83-84;Hunt (6), 54, lOS, 107,153, 163;Suttonetal., 
217-20, 263. 

275. Burkhead, 358-64, 366-68; Hyncman, 147·50; Pfiffner and Presthus, 
373-75. 

276. See the differences among commentaton over the influence of statutory 
gold reserve requirements as a block to desirably Rexible Federal Reserve responses 
to the 1930s deflation, cited in Part Two, infra, note 337. Cf. Schumpeter (2), 
277-78. 

277. Notes 48, 49, supra. 
278. Dawson and Cooper, 727, 734, 735, 739, 743, 748, 749. In adjustments to 

inRationary destruction of paper money values in both the American Revolution and 
in the southern states in the Civil War, generally by statute or judge-made law it was 
determined that there would be no revaluation of the consideration given in executed 
transactions. ld., 171, 719. Legislation scaling debt obligations by measurement in 
different money units than those prevailing before extreme deflation usually referred 
to adjustment simply of contract debts; however, courts commonly gave a liberal 
interpretation to such statutes, applying them to money obligations in general, such 
as to trustees' money obligations. ld., 72:Z. 727. In all instances a first step toward 
adjustment was-by statute or by judge-made law-to decide that parol evidence 
might be introduced to show that when the parties to a southern-state contract had 
stipulated in dollttn, they meant Confederate paper dollars; the scaling statutes would 
not apply if the contract specified a gold measure of payment, or on the other hand 
showed clearly that the parties meant to assume the risk of settlement in whatever 
money was current at the debt's maturity. ld., 715, 716, 720, 721. 

279. Home Building & Loan Association v. Blaisdell, 290 U.S. 398 (1934); 
Dawson and Cooper, 899; Hale, 206·9. 

280. Dawson and Cooper, 899, 913, 916; Skilton, 73-77. 
·281. Ciriacy-Wantrup, 54-SS; 70; Clark, 141-42; Hurst (4), 89, 128, and (5), 35, 

36, 44, so, 94, 102, 111·12, 124, 135, 220.21, 262-63, 602·3. 
282. Cf. Clark, 40-42, 58-60, 139-42; Kapp, 14, 232·35; Schumpeter (2), 278. 
283. Notes 235·37, supra. 



II. Allocations of Control 
over the System of Money 

The locations of formal and practical decision-making power have been of 
prime concern to many types of legal order. At an elementary level these 
matters concern any legal system which seeks to assert an effective monop
oly of force in its society. They have presented issues especially marked 
for attention in the United States, where the constitutional ideal made 
further demands-that public policy should measure the legitimacy of all 
public and private organized power by standards of utility or justice. Thus, 
who should control the money supply and who should decide how to use 
law to affect the system of money were questions as much the focus of 
public policy as those concerning proper objectives of legal action regulat· 
ing money. Indeed, allocation of control at times stirred controversy 
which influenced events more than issues over objectives, even to the detri· 
ment of accepted social functions of money; such were the consequences, 
notably, of Jackson's veto of a renewed charter for the second Bank of the 
United States and later of differences over the extent of centralized au
thority entrusted to the Federal Reserve Board. 

Three types of issues concerning allocation of controls over money 
marked the course of public policy: (I) the relative authority of the na
tional government and of the states; (2) the roles of private commercial 
banks, vis a vis regulation embodied in statutes or delegated by law to cen· 
tral bankers or to public administrators; (3) apportionment of power 
among the principal branches of government, and between these agencies 
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and central bankers. Division of labor among various authorities fell into 
three well-marked patterns in time. One course of policy emerged from 
1787 through 1860, another from 1861 to about 1908, and the third from 
1908 into the 1970s. The three types of allocation issues are not equally 
prominent in each of the three time periods. But each time period shows a 
sufficient character of its own to warrant taking them as the principal 
framework for analysis, and examining the relative treatment of alloca· 
tions issues within each time division. 

ALLOCATIONS OF CONTROL OVER MONEY: 1787-1860 

National and State Authority over Money 

The federal Constitution gave a strong nationalist lead to policy regard· 
ing money. It laid impressive restrictions on the states, explicitly forbid· 
ding them to coin money or regulate its value, to emit bills of credit, or to 
make any thing but gold or silver legal tender. Moreover, the contract 
clause limited the states' capacity to impose their own ideas of legal tender 
indirectly, by stay laws which might prevent creditors from enforcing 
claims to lawful money. Though the framers less sharply defined the au· 
thority they granted Congress, the Constitution indicated that the central 
government should have authority to assert full and exclusive control of 
the system of money, if it chose to do so. The Constitution explicitly au· 
thorized Congress to coin money, to regulate its value, and to punish coun· 
terfeiting, and in the setting of contemporary discussion it implied some 
authority to issue a paper currency and to create legal tender. Both the 
text and the debates ignored the authority either of Congress or the states 
over banks, as possible contributors to the money supply. The unhelpful 
silence on banks left room for the main developments of policy regarding 
allocation of power between the central government and the states over 
money in the next seventy years. 1 

In its first generation the nation realized much of the potential with 
which the Constitution clearly endowed the central government for con· 
trolling money policy. Under its authority to coin money Congress early 
created a mint. 2 The Constitution was so plain, that no state ever chal
lenged the United States monopoly of official coinage within the federal 
system. 3 Under its authority to regulate the value of money Congress in 
1792 also created a standard notation scheme, defining a dollar unit and 
the decimal pattern of calculation. Again, the Constitution was too plain 
for question; no state ever challenged that within the federal system it was 
Congress's exclusive prerogative to define money units. 4 Congress used its 
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clear authority to punish counterfeiting, in laws which reached out to 
embrace related conduct, and the Court had no difficulty in sustaining this 
broader reach as necessary and proper to fulfill the core grant of power. 5 

On the other hand, policy did not require treating the power to act against 
counterfeiters as resting solely in the federal government. True. the autho
rizations to coin money and regulate its value sought to achieve a standard 
of uniformity which required exclusive power in the nation. But, the inter
est of national uniformity could be served by state as well as by federal 
penalties on counterfeiting, and the· Court sensibly ruled so. 6 

The law moved onto less sure ground where governments undertook 
directly or indirectly to create paper money or to promote and regulate 
the creation of private credit. The first issue of the federal balance of 
power of this type arose in 1791 when Congress chartered the first Bank 
of the United States, and further controversial developments attended cre
ation of the second bank in 1816. The policy battles over these institu
tions were shaped so much by the growth of state-chartered banks that we 
can better examine the two Banks of the United States after considering 
some legal developments affecting the terms of state authority. 

Meanwhile, we should note another thread of policy concerning direct 
action by the federal government-the issue of United States Treasury 
notes. Secretary of the Treasury Hamilton had thought that in its own 
actions Congress should observe the spirit of the Constitution's ban on 
state bills of credit: 

Though paper emissions, under a general authority, might have some 
advantages not applicable, and be free from some disadvantages which 
are applicable, to the like emissions by the States separately, yet they 
are of a nature so liable to abuse- ·and, il may even be affirmed. so 
certain of being abused-- that the wisdom of the government will be 
shown in never trusting ilsel r with the use of so seducing and danger
ous an expedient. In times of tranquillity it might have no ill con
sequences-it might even perhaps be managed in a way to be produc
tive of good: but in great and trying emergencies, there is almost a 
moral certainty of its becoming mischievous. The stamping of paper is 
an operation so much easier than the laying of taxes, that a govern
ment in the practice of paper emissions would rarely fail, in any such 
emergency, to indulge itself too far in the employment of that re
source, to avoid, as much as possible, one Jess auspicious to present 
popularity. 7 

Hamilton's success in obtaining a national bank meant that for the time 
there was no occasion to press his warning. On the whole the first Bank of 
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the United States met those fiscal needs of the federal government which 
the ordinary flow of revenue did not satisfy. Thus there was no issue of 
Treasury notes from 1789 to 1812. But, on the heels of Congress's refusal 
in 1811 to renew the bank's charter, the War of 1812 brought heavy finan· 
cial demands on the government. The Treasury issued interest-bearing 
notes in 1812, 1813, and 1814. Some opposed the first of these issues, 
partly from expressed fear that the people and the banks would not accept 
them in place of specie, that the government would not command re
sources to redeem them, and that hence they would depreciate as had the 
bills of the Continental Congress. Proponents argued successfully that the 
notes would achieve currency because the law made them receivable for 
dues owed to the government, as well as paying interest on them, backed 
by such taxing authority in the new central government as the Congress 
had not enjoyed under the Articles of Confederation. Thus the debate 
showed sensitivity to relations of Treasury note issues to the general 
money supply. However, until a further issue in 1815 the notes were in 
denominations too large for general circulation, and the government would 
exchange the smaller as well as the larger notes for other securities of 
yields sufficiently attractive that even the smaller notes tended to be con
verted. The 1815 issue was of bearer notes without interest, in denomina· 
tions from three, five, and ten dollars upward, receivable in payments to 
the United States without time limit. These apparently circulated to some 
extent, since the government repeatedly reissued the notes after their con· 
version into bonds. 8 Though these note issues occasioned some policy 
debate, they were so plainly tied to the government's need to borrow that 
they raised no substantial constitutional question. But, for the same reason 
they created only a limited precedent for Congress's power to provide a 
national currency. 9 

With the opportunism that so often marked arguments on the constitu
tionality of money laws, lawmakers in the late 1830s tangled the question 
of Treasury notes with that of a national bank. Advocates of a large issue 
of Treasury notes in 1837 argued that it was needed to supply more cur
rency, after expiration of the charter of the second Bank of the United 
States. Such hard-money men as Senator Thomas Hart Benton opposed 
the issue precisely because the notes might be used as currency. On the 
other hand, advocates of a third Bank of the United States opposed fresh 
Treasury issues because they preferred notes of a new national bank. Con· 
gress authorized issues of Treasury notes in 183 7 and in 1838, against 
objections that they were bills of credit and that Congress lacked authority 
to create such instruments. 10 Questions both of constitutional power and 
of policy were more sharply drawn in 1844, when the House Ways and 
Means Committee declared its belief that Treasury notes carrying a nom-
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inal interest and convertible into coin on demand were in effect bills of 
credit. The committee felt that there was not a true borrowing where the 
Treasury bound itself to repay in coin on demand; thus the committee 
found the notes to be ultra vires, since the statute on which they were 
based authorized only true borrowings. Beyond this, the committee 
thought that when the federal Convention struck out an explicit authoriza
tion to Congress to emit bills of credit, it meant to exclude the issue of 
federal government paper primarily for currency. The precedent effect of 
this episode was blurred, however. Some of the disputed notes were issued 
before the committee spoke, and the whole transaction went on within the 
distorting context of partisan maneuvers between Whigs and Democrats. 11 

Treasury note issues in 1847 and 1857 seem to have been incident only to 
regular borrowing, and in any event their passage added nothing to the 
record on Congress's authority to create a national currency. Thus, up to 
1860 legislative practice reinforced and perhaps somewhat extended the 
policy indicated in the federal Convention-that Congress might authorize 
circulating paper as an incident to borrowing-but gave scant basis for 
claiming an independent power tn provide a government-issue currency. 12 

The one proposal (1814) to give legal-tender status to any of these pre-
1860 Treasury note issues was decisively voted down by the House. 13 

Back of the Constitution's declaration that "no state shall ... emit bills 
of credit" were bitter memories of the destructive inflation which accom
panied the issue of paper money by the states and the Continental Con
gress in the Revolution. Tangled with this distrust of government-issued 
circulating paper was an equal distaste for state Jaws that hindered regular 
enforcement of creditors' rights--displeasure expressed in the Constitu
tion's linked command that "no state shall ... make any thing but gold 
and silver coin a tender in payment of debts." 14 This is about all that the 
text of the Constitution and the contemporary record tell about the mean
ing of the ban on state bills of credit; what particular content the prohibi
tion held, it must gain largely from future development. 15 From the outset 
the ban stood under considerable tension. It reflected conservative desires 
for stable economic calculations, which had been outraged by the revolu
tionary experience. But. also. it ran against the bias of an optimistically 
striving society, which sought to enlarge production, multiply transactions, 
and win such speculative capital gains as were promised by the rise of busi
ness and population. Whether they moved to promote economic growth or 
to combat economic distress, sizable interests wanted freedom to use law 
wherever the law promised to be a helpful tool. The legal instruments clos
est to hand were those in the gift of state legislatures. Thus, there was 
much impatience with limiting the power of states to deal with the econ
omy. In the field of monetary policy this impatience was sharpened bt 
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distrust of such relatively remote, centralized authority as that represented 
by the second Bank of the United States. 16 

Within the federal system no state challenged the ban on bills of credit 
by directly issuing its own currency; however uncertain, the reach of the 
Constitution's prohibition plainly forbade this. 11 The growth of policy 
turned on questions of permissible specialization or delegation of roles 
under state law, affecting the money supply. When did a state create cur
rency? Might creation of money tokens be so tied to particuJar, segregated 
assets as to remove the hazards of undisciplined sovereign will? Events 
moved along two lines of development: (I) resort by states to centralized, 
statutory agencies of economic promotion; (2) expansion of privately 
managed, commercial banking under state charters. The second of these 
proved to be the line of major, lasting effect, and concern for it deter
mined, finally, how the law dealt with the first. 

In 1821 Missouri's legislature tried to relieve debtor farmers by setting 
up state offices authorized to issue certificates to a maximum of 
$200,000, ranging in value from 5(~ to $10, which the state would lend to 
any one borrower on real estate security in amounts up to S 1,000 and to 
one offering security in personal property in amounts up to $200. The 
program sought both to provide fresh credit for distressed debtors and a 
circulating medium for the general benefit of a lagging economy. 18 The 
plan was not a success. But, as an aftermath, it generated lawsuits, includ
ing an action by the state on promissory notes given for loan office certifi
cates. The debtors resisted, arguing that the consideration for their notes 
was illegal, since it consisted in state bills of credit. In 1830, in Craig v. 
Missouri, the United States Supreme Court held for the debtors, in a four 
to three decision; Chief Justice John Marshall spoke for the majority. 19 

None of the justices in Craig disputed that the loan offices were official 
agencies of the state; this program was one of direct state action, and the 
legal challenge to it presented a square clash of federal and state authority 
affecting money. 20 Marshall put his rather fuzzy opinion on three findings. 
First, the loan office certificates were not true instruments of state bor
rowing, because they were not issued in return for money or services made 
available for the state's present use. 21 Second, the certificates showed the 
state's intent that they should circulate as money. They were issued in low 
denominations and were made receivable for dues owed to the state or to 
its local governments and in payment for salt purchased from lessees of 
state-owned salt lands. 22 Third, the certificates were declared redeemable 
at a future day, partly on the pledge of all debts then or later due to the 
state, but also on the general faith of the state. 23 The majority opinion and 
one of the dissenters agreed that the fact that the Missouri law did not 
declare the loan office certificates to be legal tender did not bring them 
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outside the constitutional ban-a conclusion historically well based.24 

The dissenters in Craig focused largely on concern that the decision 
improperly encroached on the states' conceded authority to borrow and to 
issue evidences of debt incident to borrowing. However we assess their dif
ference with Marshall over what kinds of transactions truly were borrow
ings, this debate in itself casts little light on the scope which the Constitu
tion might allow the states in affecting the money supply.25 But, there was 
another interplay between majority and dissent which bore more directly 
on the federal allocation of power over money. Marshall felt that the 
Court should construe the ban on state bills of credit with a vigor sympa
thetic to the substance of the policy for which the ban stood. Back of the 
constitutional limitation had been fear of likely unchecked expansion in 
the quantity of currency that states might issue. "Such a medium," Mar
shall cautioned, "has been always liable to considerable fluctuation. Its 
value is continually changing; and these changes, often great and sudden, 
expose individuals to immense loss, are the sources of ruinous specula
tions, and destroy all confidence between man and man. " 26 The dissenters 
countered, that the danger of uncontrolled, inflationary issues arose where 
the sovereign put out money simply on its general credit. Missouri's loan 
certificates did not raise the peril against which the bills-of-credit ban 
stood, because Missouri had provided a distinct fund for their redemption, 
pledging therefor especially all proceeds of the state's salt springs and all 
debts due or to become due to the state, while providing the functional 
equivalent of another redemption fund by making the certificates receiv
able for dues owed to the state. 27 To dissenting Justice Smith Thompson, 
"These are guards and checks against ... depreciation [of the certificates] 
by insuring their ultimate redemption." The defect of the bills issued be
fore the Constitution was that, since they were "not ... bottomed upon 
any fund constituted for their redemption, but resting solely for that pur
pose upon the credit of the State issuing the same," it followed that "there 
was no check, therefore, upon excessive issues, and a great depreciation 
and loss to holders of such bills followed as matter of course. But when a 
fund is pledged, or ample provision made for the redemption of a bill or 
voucher, whatever it may be called, there is but little danger of a deprecia· 
tion or loss. " 28 

By attaching significance to a pledged redemption fund, the Craig 
dissenters made a constructive effort to put more functional content into 
the Constitution's ill-defined ban on state "bills of credit."29 However. 
their reliance on the redemption fund is ultimately unconvincing, because 
the Missouri statute included no formula tying the amount of loan certifi
cates to the amount of pledged assets. True, the statute set a $200,000 
ceiling on the total issue. But nothing in Missouri law prevented the legis-
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lature from raising the ceiling. Thus, though Marshall did not come square
ly to grips with the dissenters' redemption-fund rationale, he seems war
ranted in finding that the Missouri loan certificates fell within the historic 
fear of potentially unlimited issues. 30 

Contemporary with the Missouri legislation which eventually produced 
Craig, in 1820 Kentucky sought to relieve its distressed debtors by charter
ing the Bank of the Commonwealth of Kentucky, authorized to issue 
notes for circulation. As in Craig, a borrower from the Kentucky bank re
sisted enforcement of his debt, claiming that the instrument on which the 
bank sued had been made in consideration of the bank's loan of its notes, 
which were bills of credit emitted in violation of the federal Constitu
tion.31 Division within a Court reduced by illness postponed decision of 
the Kentucky case from 1834 to 1837. In 1837, after Marshall's death, a 
reconstituted Court decided Briscoe v. Bank of the Commonwealth of 
Kentucky, in substance overruling Craig v. Missouri. There was a dissent by 
Justice Joseph Story, only survivor of the Craig majority; he said that 
Chief Justice Marshall would have joined him in dissent. 32 

Briscoe made an unconvincing attempt to establish that there was no 
emission of bills by the state under the Kentucky statute. True, the Bank 
of the Commonwealth was a distinct, corporate entity, whose charter gave 
its president and directors no power formally to bind the state, but did 
vest in them authority to decide the time and circumstances in which they 
would issue the amount of notes the charter authorized. True, also, by its 
charter the bank might be sued on its notes, while no action lay against the 
state. 33 But Story's dissent devastated the majority's claim that the state 
was not the acting party. So far as the bank held a capital stock, the capi
tal was promised wholly by the state, mainly by grant of proceeds of sales 
of the state's lands; indeed (in pointed, if implicit, criticism of the Bank of 
the United States) the Kentucky charter stipulated that no individual or 
corporation be permitted to own or pay for any part of the bank's capital. 
As sole stockholder, the state was alone entitled to any earnings of the 
bank, and the charter said that net interest earned on the bank's loans 
should be deemed part of the state's revenues, subject to the legislature's 
disposal. The legislature chose the president and directors by joint ballot 
of both houses, and might remove them at its pleasure. The state might at 
any time repeal the charter. 34 

So far as we can extract a workable formula from Mclean's muddy 
opinion, the saving factor for the bank's notes is ruled to be their tie to a 
segregated redemption fund-the criterion which the dissenters had ad
vanced in Craig. Mclean found that the notes contained no pledge of the 
faith of the state, but rather declared that they were issued on the credit 
of the bank's funds. 
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The capital, it is true, was to be paid by the State; but in making 
loans, the bank was required to take good securities, and these consti
tuted a fund to which the holders of the notes could look for pay
ment, and which could be made legally responsible. In this respect the 
notes of this bank were essentially different from any class of bills of 
credit which are believed to have been issued. The notes were not only 
payable in gold and silver, on demand, but there was a fund, and in all 
probability, a sufficient fund, to redeem them. This fund was in pos
session of the bank, and under the control of the president and direc
tors. But whether the fund was adequate to the redemption of the 
notes issued, or not, is immaterial to the present inquiry. It is enough 
that the fund existed, independent of the State, and was sufficient to 
give some degree of credit to the paper of the bank. 35 

That, by its charter, the bank might be sued on its notes was apparently 
taken as further evidence that the notes stood on the separate credit of the 
institution. In contrast to this pattern, in Craig assets of the state and the 
faith of the state were pledged to redeem the Missouri loan office certif
icates. 36 

McLean nowhere clearly explains why provision of a separate redemp
tion fund should take the Kentucky bank notes out of the prohibition on 
bills of credit. Dissenting in Craig, Justice Thompson had indicated that 
the virtue of a pledged redemption fund was that legislation which author
ized issue of notes against such a pledge did not invite the unbridled ex
pansion which had been the downfall of the bills of credit on which the 
Constitution frowned.3' In Briscoe, Justice John McLean intimated this 
reasoning when he said that to constitute the forbidden bills of credit, the 
issuers must act only as state agents, not incur any personal responsibility, 
"nor impart, as individuals, any credit to the paper." Cautious not to con
dition his ruling on the adequacy of the redemption fund, he emphasized 
that the crux was "that the fund existed, independently of the State."38 

Reliance upon a separate, pledged fund in Briscoe carried the same flaw as 
in Craig: No more than in Missouri did Kentucky law embody a formula to 
limit the quantity of circulating paper by the quantity of pledged assets, 
or to put any limit on the power of future legislatures to multiply issues. 
Appraised in light of this omission in the challenged Kentucky legislation, 
the decision in Briscoe substantially overruled Craig v. Missouri. 39 Despite 
the want of a binding limit on such issues of circulating paper,later deci
sions remained content with the separate-fund rationale.40 

Relative to the system of money as a whole, the prime importance of 
the various opinions in Craig and Briscoe lay not in their rulings on paper 
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issues of state-owned banks, but in their dicta upholding the legality of 
notes issued by private, commercial banks incorporated under state stat
utes. A number of states besides Kentucky chartered state-owned, note
issuing banks which-like Kentucky's bank-were in substance state agen
cies. Some of these banks operated responsibly, with benefit to local econ
omies. But this type of institution proved too limited in assets and in reach 
of business to pre-empt the roles that bankers played in the money supply. 
Through the first quarter of the nineteenth century private commercial 
banks, empowered to issue circulating notes, figured heavily in the growing 
number of business corporations which state legislatures created by special 
charters. By the 1830s such banks numbered well over three hundred, and 
their circulating notes formed the largest component of the money 
stock.41 

In this state of affairs the dissenters in Craig v. Missouri expressed con
cern that the breadth of Marshall's concept of the ban on state bills of 
credit would invalidate the circulating paper of all state-chartered banks. 
Though at one point Marshall spoke of bills issued "by a State govern
ment," he seemed to cast a wider net when he also defined the forbidden 
bills as "a paper medium, intended to circulate between individuals and 
between government and individuals, for the ordinary purposes of so
ciety. " 42 The text of the Constitution was consistent with either a restric
tive or an extensive construction. The Constitution's command was that 
"No State" should emit bills of credit. But a state could act only through 
agents; the constitutional language left scope for future federal lawmakers 
to decide how broadly or narrowly they would identify issuers of circulat
ing paper as state agents. The contemporary context of the Constitution 
gave little help. Plainly, back of the ban on state bills of credit was deep 
fear of paper money inflation; himself steeped in the experience out of 
which the Constitution came, Marshall said in Craig that the intent of the 
bills-of-credit clause was "to cut up this mischief by the roots," with the 
implication that the Court should exert itself to insure full force to the 
prohibition.43 On the other hand, the "mischier' which the framers had 
experienced was direct issue of paper currency by governments. When the 
Constitution was adopted, only two incorporated private banks were oper
'iting, and these of local influence and effect; that such institutions might 
become the principal suppliers of money was an idea which the framers 
had no basis for conceiving, and there is no evidence that they did.44 All 
the historic examples of emission of bills of credit to which Marshall's 
opinion referred were direct actions by governments, the Missouri case it
self involved action by a state office-as Marshall pointed out--and nothing 
in his Craig opinion plainly touched private banks. 45 Moreover, in his ear
lier opinion for the Court in McCulloch v. Maryland (1819) Marshall ac-
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cepted the power to create corporations, including banking corporations, 
as a normal appurtenance of sovereignty, and observed that "the existence 
of state ban~s can have no possible influence on the question" of Con· 
gress's authority to create a national bank.46 Nonetheless, the private bank 
question was obviously a sensitive one to Justices Mclean and Thompson, 
who indicated that a material factor in their dissents in Craig was the fear 
that the majority decision would eventually have effect to bar all notes 
issued by any state-chartered banks. 47 

Speaking for the Court in Briscoe, McLean came close to justifying the 
decision in favor of the notes of the state-owned bank not so much on the 
merits of that institution as on the need to avoid casting doubt on the 
lawful note-issuing capacity of private banks chartered by the states. This 
was a possibility laden with such tmsettlement to the economy that he felt 
it must be put to rest: The idea that the ban on state bills of credit might 
prohibit state bank notes generally "is startling, as it strikes a fatal blow 
against the State banks, which have a capital of nearly four hundred mil· 
lions of dollars, and which supply almost the entire circulating medium of 
the country."48 Though he thus made plain that his prime focus was on 
economic policy, Mclean found two legal arguments for a calculated die· 
tum upholding the validity of notes of state-chartered private banks. First, 
he could properly say that prevailing opinion and practice recognized that 
authority to create business corporations was part of the general legislative 
power which the states inherited upon the Revolution, with no exception 
drawn ·against chartering banks. 49 At the time, the issue of circulating 
notes was a familiar incident of banking; thus, authority to charter banks 
might fairly be taken, so far as state law was concerned, to include author
ity to sanction their note issues. More dubiously, McLean sought to read 
the intent of those who adopted the federal Constitution by appeal to 
banking practice before 1789. Since the Bank of North America and the 
Massachusetts Bank were then operating and issuing notes, McLean argued 
that the framers could not have thought that their ban on state bills of 
credit applied to the familiar paper of these existing banks. The argument 
is hardly convincing. There were but these two chartered banks then, their 
notes were of too-limited reach to have brought them into the framers' 
awareness as part of the problem at which the bills-of-credit clause was 
aimed, and there is no evidence that the operations of such private banks 
were then considered as part of that problem. 50 More relevant was official 
practice since the Constitution. By the time of Craig and Briscoe the states 
had incorporated many note-issuing private commercial banks; somewhat 
less than I 00 such institutions were chartered before 1812, but the num
ber doubled by 1815, and despite some slowing and many failures, by 
1830 there were 329 of them. 51 Mclean's Briscoe dictum gave weight to 
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this record: "A uniform course of action, involving the right to the exer
cise of an important power by the State governments for half a century, 
and this almost without question, is no unsatisfactory evidence that the 
power is rightfully exercised. " 52 

Justice Story dissented from the decision in Briscoe, but agreed with 
McLean's calculated dictum validating notes of state-chartered private 
banks. Story "utterly" denied that issues of all state-chartered banks must 
fall with those of Kentucky's state-owned, state-managed institution. The 
vigor with which he pressed this point suggests that he estimated his col
leagues' decision to be at least as much moved by their concern for the 
private banks which were not parties to the lawsuit as for the state bank 
which was immediately under challenge. 53 But Story went as much out of 
his way as McLean to validate the notes of the privately owned and man
aged banks. To that end he adopted the separate-fund criterion which was 
the key reliance of McLean and Thompson. However, Story made still 
more explicit the dispersed-power rationale of the separate-fund test, as 
showing that the notes were not issued on the general credit of the state: 

When banks are created upon private capital, they stand upon that 
capital, and their credit is limited to the personal or corporate respon
sibility of the stockholders, as provided for in the charter. lf the cor
porate stock, and that only, by the charter is made liable for the debts 
of the bank, and that capital stock is paid in, every holder of its bills 
must be presumed to trust exclusively to the fund thus provided, and 
the general credit of the corporation. And in such a case, a State own
ing a portion of the funds, and having paid in its share of the capital 
stock, is treated like every other stockholder, and is understood to 
incur no public responsibility whatsoever .... [But] in the present 
case, the Legislature expressly prohibited any partnership, or 
participation with other persons in this bank. It set it up, exclusively 
upon the capital of the State, as the exclusive property of the State 
and subject to the exclusive management of the State, through its ex
clusive agents. 54 

No more than his colleagues did Story explain why provision for funds 
back of bank notes should take such issues out of the evil aimed at by the 
federal ban on state bills of credit, where state laws did not tie the quan
tity of notes issues to the size of the funds. Perhaps his emphasis on 
"banks ... created upon private capital" implied that he relied on a check 
by market forces to remove the hazards of excessive issues where the state 
was directly in control. Certainly Story did not mean to write off all curbs 

·by the national government on state laws affecting the money supply. For 
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he took pains to note that the authority of states to charter note-issuing 
private banks was "subject always to the control of Congress, whose 
powers extend to the entire regulation of the currency of the country."55 

Briscoe seems wrong in holding that the notes of Kentucky's state· 
owned, and essentially state-managed bank did not fall within the ban on 
state bills of credit. Certainly the decision chose a restrictive rather than a 
sympathetic reading of the ban, and in temper if not in formal statement it 
overruled Craig. But, in light of the silence of the constitutional record and 
the validating force of a generation of legislative practice, the deliberate 
dicta legitimizing note issues of state-chartered private commercial banks 
were well grounded and stood thereafter unchallenged. 56 Other develop
ments of policy built on this basis of state legislative authority, but also on 
Story's forecast of ultimate federal power. 

Against this background of the growth and constitutional legitimizing 
of state-chartered, note-issuing banks, we can now better place the mean
ing of events concerning Congress's authority to charter national banks. 
The text and setting of the Constitution left the matter open. 57 In one of 
his boldest strokes of policy, Secretary of the Treasury Hamilton promptly 
undertook to establish this federal power by using it. Hamilton put to 
Congress the plan of a single national bank, defended its constitutionality 
against the objections of Secretary of State Thomas Jefferson in a memo
randum requested by President George Washington, and saw the proposal 
through to enactment in 1791.58 Given the stout objections raised on con
stitutional grounds, Congress's creation of the first Bank of the United 
States set a major legislative precedent for this scope of congressional 
power. 59 Congress's failure to extend the charter upon its expiration in 
1811 occurred in the context of renewed argument that the central gov
ernment lacked constitutional authority. But the 1811 decision was so 
colored by party strife, by the competitive jealousy of other banks, and by 
hostility to foreign ownership of some of the bank's stock, that it cannot 
realistically be read to repudiate the prior constitutional precedent. 60 The 
constitutional question seemed to be raised almost ritualistically when 
Congress chartered the second Bank of the United States in 1816; on the 
whole record, the action was taken without serious doubt of the national 
authority, and with the support of President Madison, who had been a 
prime challenger of Congress's power to set up the first bank.61 The new
felt, practical power of the second bank, sharpened in impact by early mis
management, produced renewed constitutional challenge. Opponents ques
tioned Congress's power again in 1819, in an abortive effort to repeal the 
charter, and over the bank's first five years several states sought to use 
taxes or exclusionary laws to keep the bank from operating within their 
borders. The state laws produced the Court's decisions in McCulloch v. 
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Maryland ( 1819) and Osbom v. Bank of the United States ( 1824), affirm
ing the power of Congress and striking down state taxes designed to inter
fere with the federal policy.62 With better management and better times, 
the constitutional question faded through the 1820s, only to be revived 
sharply as Jackson's opposition to renewing the charter moved to climax 
in 1832. Jackson's veto put him on record as denying that Congress had 
constitutional authority to find that such an institution as Nicholas Biddle 
had shaped was necessary and proper to the execution of federal powers. 
But Jackson made no wholesale denial of Congress's authority to create 
some form of national bank; indeed, his message reserved wholesome dis
cretion in Congress and the president to shape policy on that score. More
over, the veto message so mixed arguments of policy and of constitution
ality as to make impossible a plain demarcation of such constitutional 
precedent as the veto constituted.63 In 1841 President John Tyler vetoed 
two attempts to charter a third national bank, set up on lines more restric
tive than those of its predecessors, but still with capacity to play a role in 
the national economy. Tyler took the stand that he was protecting the 
federal balance; bank credit was a local matter, and a national institution 
might not be empowered to set up branches in the states without the pos
itive consent of the states. 64 

Such is the skeletal story of legislative and judicial precedent regarding 
Congress's authority to create a national bank. But the substance of the 
matter lay in what the lawmakers did to define the purposes for which the 
authority might be used. At this point the course of policy is less clear. 
The record shows two areas of development, each marked by some ambi
guity: (I) There was concern over the relative spheres of policy of the cen
tral government and of the states, as these might be affected by a national 
bank, but this concern was not throughout so plainly focused on monetary 
goals as hindsight might lead us to expect. (2) The Banks of the United 
States presented a lively issue between central banking power and dis
persed banking power-and in that sense another issue of a "federal" char
acter. But this issue tended to be drawn less as one of the relative author
ity of central and state governments than of the relative roles of money 
management and a banking market. Postponing this second matter to the 
next section, let us here take stock of the extent to which the issue of the 
federal balance of power was seen as one of authority over monetary pol
icy. 

Hamilton recommended a national bank to the Congress both as a use
ful fiscal agent of government programs, and also as an instrument to 
promote the national economy by activating capital and stimulating trans
actions, by creating currency and credit to augment specie. In his opinion 
to President Washington, focusing rather on constitutionality than oneco-



ALLOCATIONS OF CONTROL / 147 

nomic goals, he gave most of his attention to defining the general scope of 
national power and to demonstrating that Congress might create a fiscal 
agent as necessary and proper to its powers to tax, borrow, and maintain 
the armed services. However, he grounded his proposal, also, on the prop
osition that Congress might regulate {and enlarge) the money supply not 
only to aid its taxing power, but also to regulate commerce among the 
states, by creating a nationally useful medium of exchange, promoting "a 
full circulation by preventing the frequent displacement of the metals in 
reciprocal remittances," and adding a paper currency to the stock of 
coin. 65 What Hamilton argued in supporting the role of a national mone
tary agency in affecting the national economy was the more pointed be
cause it responded to Jefferson's Oat denial that this was a field of effort 
which might properly engage the national government at all; to Jefferson it 
then seemed that whether banks might contribute to the money supply 
was a matter wholly of the domestic economies of the states, to be regu
lated entirely by state law as was the ordinary law of contract or prop
erty.66 Consistent with Hamilton's arguments, its charter endowed the 
bank with capacity to pursue a national monetary policy by creating cur
rency and credit under a centralized direction, effecting its policy through 
a nationwide network of branches. Moreover, the charter's preamble con
templated that the bank's services would not only be to public finance, 
but should also "be productive of considerable advantages to trade and 
industry in general."61 Thus the first legislative precedent might be read as 
asserting Congress's authority to create an instrument of national mone
tary policy in aid of an economy conceived as of national scope. 

But this aspect of national power was less sharply defined in a good 
deal of later policy debate. Those who opposed renewing the first bank's 
charter in 1811 talked about invasion of states' rights, but the opposition 
seemed to stem more from partisan jousting and from the business jeal
ousy of state-chartered banks than from concern that state policy makers 
should have a free hand to set monetary policy for state economies. 68 In 
1816, discussion of chartering the second bank included some reference to 
need of national regulation of currency. But Congress-as was natural, 
given the recent difficulties of financing the War of 1812-focused mainly 
on restoring to the national government the fiscal agent it needed. 69 In 
sweeping terms McCUlloch v. Maryland (1819) upheld Congress's authority 
to create a national bank and to empower it to effect its policies through 
branches, free of state taxes designed to bar its operations. But Marshall 
devoted himself to expounding the general character of national power 
and said nothing about regulating the system of money except as such reg
ulation might serve the government's own operations.,., Marshall's handling 
of Osbom v. Bank of the United States {1824) suggests that he did not 
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grasp, or was not interested in Hamilton's perception that to regulate the 
general money supply might be a legitimizing function of a national bank. 
Marshall explained that Ohio might not tax the general business done by 
the bank, not because the bank was fulfilling a proper federal function in 
regulating the money supply as such, but because the bank's issue of cur
rency and extension of credit to private persons were operations necessary 
and proper to. the bank's existence as a fiscal agent of the United States. 71 

Justice William Johnson dissented in Osbom on jurisdictional grounds, but 
was prepared in a proper case to uphold Congress's power to charter a na
tional bank to promote a sound national economy by regulating the 
money supply. Johnson put the matter bluntly, as one of division of 
powers within the federal system over the control of money, and not 
merely as an issue of power to create a federal fiscal agent: 

Had [the Bank's] effects ... and the views of its framers, been con
fined exclusively to its fiscal uses, it is more than probable that this 
suit, and the laws in which it originated, would never have had exist
ence. But it is well known, that with that object was combined an
other, of a very general and not less important character. The expira
tion of the charter of the former bank, Jed to state creations of banks; 
each new bank increased the facilities of creating others; and the 
necessities of the general government, both to make use of the state 
banks for their deposits, and to borrow largely of all who would lend 
to them, produced that rage for multiplying banks, which. aided by 
the emoluments derived to the states in their creation, and the many 
individual incentives which they developed, soon inundated the coun
try with a new description of bills of credit, against which it was ob
vious that the provisions of the constitution opposed no adequate 
inhibition. A specie-paying bank, with an overwhelming capital, and 
the whole aid of the government deposits, presented the only resource 
to which the government could resort, to restore that power over the 
currency of the country, which the framers of the constitution evi
dently intended to give to Congress alone. But this necessarily in
volved restraint upon individual cupidity, and the exercise of a state 
power; and, in the nature of things, it was hardly possible for the 
mighty effort necessary to put down an evil spread so wide and ar
rived to such maturity, to be made without embodying against it an 
immense moneyed combination, which could not fail of making its 
influence to be felt, wherever its claimances could reach, or its indus
try and wealth be brought to operate. 72 

In effect, Justice Johnson was recognizing the monetary-control functions 
which Nicholas Biddle's practice developed, in using the legal apparatus 
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and economic power of the bank to affect the issue of currency and the 
creation of credit by state-chartered banks. Biddle's course might be taken 
to be a practical construction, evidencing Congress's constitutional author
ity to use a national bank for monetary goals. But the second bank's ac
tivity along this line was not sufficiently consistent, long-lived, or uncon
tested, to allow its conduct the weight which the Court has sometimes 
assigned to executive practice in interpreting the Constitution; moreover, 
as a private delegate of public-interest functions, the bank had question
able title to such deference as might be accorded the practice of official 
agencies. 73 

The taxes and regulations with which several states sought to exclude 
the second bank and some arguments made for repealing the charter in 
1819, in effect asserted that within the federal system the regulation of 
that part of the money supply created by bank notes and bank credit was 
the business of the states, at least to the extent that state policy in that 
domain should be free of federal control. But, as Justice Johnson acutely 
observed in Osbom, the impetus of challenge here derived as much from 
the desire of one set of business competitors to rid themselves of another, 
as it did in claims of state policy makers to govern state economies in 
order to protect distressed local debtors and encourage local venture. The 
two interests were too much entwined to let us count these state actions 
or the arguments for states' rights as clear-cut assertions simply of an issue 
of federalism. 74 

Jackson's opposition to renewing the bank's charter brought only 
partly into focus the issue of federal-state roles in monetary policy. In 
December 1830 Jackson seemed ready to concede so much national mone
tary control as could be exerted by a national bank stripped of its power 
to issue currency or make loans, and able to discipline state banks only so 
far as it could do so by refusing to accept their notes in payments to the 
United States if the notes were not kept redeemable in specie. Jackson's 
expressed concern here was, in part, that "the states would be strength
ened by having in their hands the means of furnishing the local paper cur
rency through their own banks.'' 75 At sharp variance with the president, 
the House Ways and Means Committee in 1830 found that a prime justifi· 
cation for using federal power through the bank was precisely that the 
bank had promoted a more adequate, stable, uniform national money sup
ply.76 In an unpublished opinion in June 1831, Attorney General Roger B. 
Taney advised the president that the bank's power to open branches with
out the consent of the states and its large banking powers were not neces
sary and proper incidents to its service as fiscal agent of the United States. 
But Taney's objections here did not seem addressed to the federal balance 
of power affecting monetary policy. His prime concerns were, first, with 
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the balance of power between a bank threatening monopoly as opposed to 
the general market for bank credit and currency, and, second, with politi· 
cal relations between a privately run government agency and the govern
ment which, though its creator, mi~t be overawed by it. 77 These same 
emphases were strong in Jackson's 1832 veto message, which had relatively 
little reference to federal-state distribution of authority over monetary 
policy as such. The veto message cast doubt on Congress's authority to 
create a paper currency, but chose more firmly to deny that Congress had 
authority to delegate creation of currency to a private corporation-a 
matter, it would seem, less of the federal balance than of the separation of 
powers within the central government itself. 18 The same may be said of 
Jackson's argument that Congress and not the bank should decide ones· 
tablishing branches; the most pointed concern here expressed for state 
power was not regarding the states' role in monetary policy, but regarding 
their capacity to raise revenue by taxing banking done within their bor
ders.79 

Altogether, the Jacksonian attack did not yield a well-defmed issue over 
allocating federal-state power affecting the system of money. Nor was the 
issue much better drawn in Tyler's two muddled veto messages in 1841. In 
Tyler's view, experience showed that the national bank's "discount" 
(credit-creating) business had not been a necessary and proper incident 
either of regulating the currency or of assisting public finance. As had Jef
ferson in 1791-but with no warrant in the more nationally interlocked 
economy of the 1840s-Tyler claimed that banks' creation of credit was 
purely local in economic impact and policy relevance. 80 In any case, this 
was an appraisal of business fact more than of constitutional doctrine. 
Tyler drew the issue of federal-state power more sharply when he objected 
to creating a federal fiscal agent empowered to operate or create a branch 
inside a state without the state's continuing, positive consent. But his brief 
and cloudy statement fell short of asserting this position on behalf of state 
control of monetary policy and seemed rather to speak for some abstract 
idea of state sovereignty. 81 

In net balance, events between 1790 and 1841 established some consti
tutional authority in Congress to charter a national bank. Clearly Congress 
might do so to provide a fiscal agent for the national government. It was 
less plain whether Congress might do so as a means of regulating the sys
tem of money, by providing currency and credit in addition to coin, to 
promote the growth and efficiency of a national economy. Hamilton 
claimed that this function was a legitimizing basis for chartering the first 
bank. Marshall's Court did not clearly ratify Hamilton's position, but in 
effect it did so when it invalidated state taxes designed to negate a mon
etary-policy role for the second bank. Closely related to creating a valid 
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monetary mission for the national bank was the grant to it of power to 
create branches which would arm it to make its policies nationally effec
tive. McOllloch also upheld this branching authority, though. character
istically, the Court's opinion said nothing to tie the branching authority to 
the conduct of monetary policy. The two charters and the Court's deci
sions outweigh the contrary positions taken by Jackson and Tyler. Jack
son's prime questions ran to the validity and wisdom of the terms on 
which Congress had organized and delegated powers to the bank, rather 
than to defining national as against state authority affecting the system of 
money. Tyler's attempt to deny that banking had national economic rele
vance was too unrealistic to deserve deference. Altogether, despite the fail
ure to continue a national monetary agent such as Congress and Nicholas 
Biddle had shaped, events at mid-century left the national government a 
substantial potential for regulating banking as a means of effecting a na
tional monetary policy. 

Market Controls and Central-Bank 
Controls on Bank-Created Money 

The activities of banks in adding their note issues and credit to the 
money supply posed problems analogous to those of federalism. The coex
istence of two Banks of the United States and of hundreds of banks 
chartered by states generated questions about apportioning responsibilities 
between centralized and dispersed decision makers. In particular, the struc
ture and practices of the two Banks of the United States raised questions, 
whether these institutions should undertake central-bank managing respon
sibilities over the bank-made parts of the money system. However, other 
factors were involved in banking developments which were not simply ana
logues of federal values. The creation of national and state banks alike 
required decisions on the relative scope of official and private decision 
making in shaping banks' contributions to the money supply. Banking did 
not go on in a free market; legal regulation bulked large as soon as banks 
became prominent in the economy. Nonetheless, strong currents of inter
est and of policy Inclined lawmakers to leave in private hands substantial 
areas of banking decisions affecting money policy. Thus there was tension 
between governance of banks' money functions by market-type discipline 
or by government-imposed discipline, and this theme interwove with prob
lems of centralized decentralized controls. To put the matter another way: 
Part One centered on attitudes toward using law to help fulfill the subtan
tive economic and social purposes of money; this part needs to focus on 
values or effects which men felt to derive specially from the location of 
decision-making power over the money supply. 
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The period 1780-1860 left no more lasting legacy of policy and prob
lems concerning money than the tradition it established of delegating to 
private management large discretion in determining the supply of money. 82 

This delegation policy characterized the states, as with increasing gener
osity they chartered private commercial banks; it characterized the central 
government, as it created two Banks of the United States which, though 
created to serve public interest, were nonetheless put under private man
agement. Delegating jobs of public concern to private associations was not 
unique to banking and money; the same years saw such delegation as the 
principal means of providing for public transportation, insurance, educa
tion, libraries, water supply, hospitals, and institutions to care for depen
dent persons. Back of such delegations were practical reasons which 
applied as well to the banking field as to others: the difficulty in a cash
scarce economy of raising tax money for direct government services, the 
lack of experience in public administration and the accompanying need to 
encourage volunteer talent, and in the background the want of legislative 
knowledge or tradition for broad policy making. 83 However, there were 
also interests and attitudes specially centered on banks and money which 
shaped the delegations in that field. 

The first stage of specialized state policy on delegating money supply 
decisions to private hands centered on using the corporation for banking 
purposes. No issue was raised at common law over allocating power be
tween public and private decision makers; it was taken for granted that the 
general freedom to contract under the common law extended to issuing 
notes and establishing credits by lending or discounting.84 We may prop
erly be skeptical of the strength of this asserted common-law freedom, 
because it was never really tested in the United States in regard to private 
rights to create circulating currency; as soon as bank notes became at all 
prominent in the economy, their issue went on within a statutory frame
work. 85 Indeed, in 1840 the Alabama court said, in effect, that public pol
icy accepted the common-law freedom to do banking only on the assump
tion that the activity created no problems of community interest that ordi
nary market dealings could not handle: regulating the currency was "cer
tainly one of the highest duties of the sovereign power, and if the notes of 
private bankers should so far enter into the circulation, as to become prej
udicial to the community, it would doubtless be the duty of the Legis
lature, either to suppress private banking altogether, or to require adequate 
pledges for the redemption of the notes. " 86 The common-law freedom to 
do banking business had working reality for another important operation 
besides issuing currency; deposit-check money grew to the dominant role 
in the money supply through the mid-nineteenth century, resting largely 
on business practice and contract law, without a substantial statutory 
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base. 87 However, though men might conduct some banking operations as 
individuals or as partners without special legal license, if they wished to 
incorporate a bank, they must seek statutory authorization; only the legis· 
lature might grant corporate status.118 This, again, was not a doctrine pecu
liar to banks. 89 But state policy early turned toward using incorporation as 
a regulatory device special to banking. Massachusetts in 1799, and New 
York in 1804, enacted laws, specifying that men might issue circulating 
notes or discount commercial paper only if they held corporate charters 
from the state. Over the next twenty-five years other states borrowed this 
approach to limit lawful access to banking operatlons.90 Taken at face 
value such statutes might be read as showing legislative concern that dele
gating money functions to private management was of such public impact 
as to require close public licensing and scrutiny. In fact, the early restric· 
tive laws seem to have responded to the desire of already chartered banks 
to limit fresh competition.91 As late as 1839 a Supreme Court opinion read 
the intent of comparable legislation limiting note issues to incorporated 
banks as expressing .. the interest and policy of the State ... to protect its 
own banks from competition [of out-of-state banks) in ... the issue of 
notes for circulation. " 92 

However, state policy did not stay long in the simple posture of 
protecting bankers against compe1ition. State law developed lines of policy 
the grounds of which were not well expressed and which presented confus
ing differences and sometimes diametrically opposed estimates of the 
public interest. But state legislation had one underlying unity, in a mani· 
fest concern with the special promises and hazards in delegating money 
supply decisions to private operatms. Four kinds of value judgments found 
places in this story: (I) In the background was distrust of currency direct
ly issued by government. (2) Preponderant opinion favored increasing dele· 
gation to private banks of capacity to create money. (3) This policy stood 
out the more. because for a time some states so completely rejected it, by 
banning or sharply restricting private banks, out of fear of the power the 
private bankers might wield over the public. (4) About 1840-60 there 
emerged as the dominant approach the continued delegation of money 
system functions to private banks, accompanied by a tempered distrust 
expressed in regulations which created a poorly defined and poorly imple· 
mented public utility status. 

Delegation of currency issue to private bankers was never seriously chal
lenged before 1860 by any effort to pre-empt the field with direct govern
ment issues. The text of the federal Constitution and contemporary debate 
showed keen distrust of the capacity of legislators to withstand the temp
tations to inflate an official currency. On the other hand, at that stage no 
one except Hamilton seems to have foreseen the role banks might play in 
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providing circulating paper. 93 In 1790, recommending to the Congress the 
creation of a national bank under dominantly private management, Hamil
ton claimed as a virtue of this private delegate that it would not be subject 
to government's temptation to avoid unpopular taxes by printing money. 94 

In 1837 the Court made the existence of separate funds of assets pledged 
to redeem circulating notes the criterion which saved issues of state
chartered banks against the federal Constitution's ban on state bills of 
credit. Thus, in effect the Court continued Hamilton's emphasis on trust· 
ing the creation of currency to private management, because it would be 
insulated by its separate, specialized operations from the pressures that 
beat upon public officials. 95 Particularly telling was the confidence which 
the conservative Justice Story put on the built-in limitations against abus
ive expansion of money which he found in the character of chartered com
mercial banks: "When banks are created upon private capital, they stand 
upon that capital, and their credit is limited to the personal or corporate 
responsibility of the stockholders, as provided for in the charter. " 96 

Through the 1830s, while most states limited banks of issue and dis
count to those which could obtain special charters of incorporation, the 
practice grew to be one of generous chartering. In this context obviously 
the grounds of legislative action were other than that acquiescence in 
bankers' desire to limit competition which marked the first statutes. As it 
became apparent that almost any group which could show substantial 
promise of raising the pledged capital might have a charter, the implicit 
policy which emerged was one favoring delegation of money functions to 
private management, out of belief that liberal delegation would best mus
ter the energy and resources to spur the economy. 97 This view became 
entwined with two others, to lead into a new stage of policy. There was 
concern that insisting on special charters invited corruption of legislatures, 
to obtain privileges that could not be had by some regular, generalized 
procedure. 98 There was, also, concern that because of their roles in cre
ating money, if banks were limited in number, they would grow to hold 
oppressive power. 99 But a more positive factor dominated the direction of 
policy. The number and variety of business enterprises grew at headlong 
pace in the second quarter of the century. In this setting the governing 
temper favored using law to promote multiplied economic growth. If the 
economy benefited from generous grants of special charters for banks, 
expansionist-minded legislators were ready to be persuaded that they 
would better promote economic growth by yet broader delegation of 
money supply functions to private management. 100 There are confusing 
crosscurrents of party ideology here. More equal access to bank franchises 
had appeal to the egalitarian values preached by the Jackson Democrats, 
but at the same time, especially in rural areas, the Democrats spoke for 
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distrust of all banks and for an economy operated only with hard money. 
More equal access to bank franchises had appeal to business-oriented 
Whigs, the more so as the proposition included minimum capital require
ments which would limit access to banking opportunities to sound men, 
while at the same time it encouraged a wider capital market relatively free 
of legal regulation. Measured by practice more than by words, the Whig 
bias of policy was the prevailing one. 101 Thus, when Michigan in 1837 and 
New York in 1838 pioneered in enacting general incorporation laws for 
banks, their "free-banking" statutes were rapidly taken as models by other 
states, to become the norm by 1860. 102 

Though prevailing policy favored committing important monetary func
tions to chartered private banks, a short-lived period of strong dissent 
underlined the reality of the delegation issue. Before they turned to gen
eral incorporation acts, some states by their constitutions required a two
thirds vote of the legislature to enact special charters. Contemporary opin
ion showed that this restriction was imposed particularly from distrust of 
bank promoters. 103 The two-thirds vote barriers may have originated partly 
in the hope of established bankers to limit competition, but the barriers 
reflected, also, fear of the lobby pressures generated by the attractions of 
the power residing in banks' money roles. 104 In almost a third of the states 
between 1840-60 fear of private financial power produced outright consti
tutional bans on creating banks or special limitations on their operation. 105 

The career of these constitutional provisions highlighted the comparative 
valuations put on governmental monopoly in contrast to a substantial role 
for private management of the money supply. Ambition for ecQnomic 
growth collided with fears of private power. In the surging expansion of 
the economy, favor for economic growth won out. Wisconsin's story dra
matized the conflict. In the proposed constitution of 1846 agrarian zeal 
produced a flat ban on banks and on the circulation as well as issue of 
bank notes. When the document was submitted to the voters, opponents 
argued that the bans on banking and currency would imperil Wisconsin's 
economic development, especially in competition with free-banking states. 
The voters rejected the 1846 draft, largely because of the banking and cur
rency clauses. A new draft constitution was approved by the voters in 
1848, with a provision which-omitting any limitation on circulating bank 
notes-sought to balance fear and ambition by stipulating that the legisla
ture might provide for chartering banks only if a popular referendum ap
proved such legislation. In 18S 1 the Wisconsin legislature presented a gen
eral incorporation act for banks, and the voters resoundingly approved 
it. 106 The Wisconsin record forecast the trend elsewhere. By 1863 all but 
two of the eleven states which had adopted strict constitutional limits on 
banking had dropped them, in most cases in favor of free-banking laws. 107 
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Through the 1830s some policy makers could be found who carried 
their arguments against limiting legal access to banking to the point of a 
laissez-faire position-that anyone should be able to do banking business 
without need of the law's license and without special regulation. 108 But the 
prevailing view was steadily to the contrary. Even among those who sup
ported banking privileges, there was recognition that by their effect on the 
money supply note-issuing banks held such power in the economy as re
quired special care for the terms on which the power was delegated. Thus 
the sponsor of New York's 1829 Safety Fund for insuring bank notes justi
fied requiring all banks to participate in the fund, because the banks 
"enjoy in common the exclusive right of making a paper currency for the 
people of the state and by the same rule should in common be answerable 
for that paper." 1119 At the outset legislatures sought to provide checks on 
the banks by elements built into corporate structure. Though such provi
sions appeared in charters for other kinds of enterprises, bank charters 
showed particularly consistent care to ftx limits on corporate organization. 
Bank charters took pains to specify the sanctioned corporate purposes and 
sometimes explicitly barred ventures into trade or other business, as a bar
rier to concentrated power. Bank charters put ceilings on capitalization, 
while they also required minimum paid-in capital as prerequisite to launch
ing into business. Commonly they imposed special liabilities on bank offi
cers, directors, and stockholders to those injured if the bank did not meet 
its liabilities. Always they set a term of years on the bank's corporate life 
(commonly twenty years), if only as leverage for imposing new limiting 
conditions upon a charter's renewal. 110 However, after 1838, when Michi
gan and New York had launched their experiments with general incorpora
tion laws for banks, state policy turned to the view that limits built into 
corporate structure did not focus closely enough on the peculiar functions 
of banks which involved the public interest in the money supply. Prime 
attention went to regulations affecting bank notes. Thus, Wisconsin's Chief 
Justice Edward G. Ryan observed that Wisconsin's free-banking act of 
1852 "contains many safeguards to protect the paper currency which it 
authorizes, and no control over the banks to be established under it, in any 
other respect. The only concern of the state was to secure, as far as it 
could, a safe local paper currency .... The state had a public policy in the 
system, but no (proprietary] interest; no pecuniary connection with the 
banks; no interest in their currency, except as a possible holder of their 
bills, in common with other holders." 111 What emerged was a pattern of 
regulations which began to treat banks as a kind of public utility. One 
mark of this status was that law set its own limits on access to the banking 
business. However, the requirement of some stated minimum, paid-in capi
tal was the only substantial limit on access to banking under the general 
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incorporation laws. Otherwise the free-banking laws imposed no equivalent 
of a certificate of public convenience and necessity to relate the organiza· 
tion of banks to the general condition of state economies. 112 Controls took 
a more pointed character when they aimed at particular banking practices 
affecting money, first by requiring deposit of qualified public bonds to 
secure bank-note issues, and then hy requiring specie reserves against such 
notes. However, most such regulations had decreasing relevance to the 
main direction of banks' money supply functions. At first the controls 
dealt only with bank notes, and not with bank credit, which was becoming 
the banks' principal contribution to the money supply. Further, both se· 
curity and reserves requirements were static and addressed to the affairs 
only of individual banks; they did not include criteria or means for polic
ing bank credit as a whole, or its quantity or quality relative to the move· 
ments of the economy. By contrast, Louisiana's act of 1842-which re· 
quired reserves against deposits as well as against note issues, and which set 
liquidity standards for bank credit-highlighted the limited character of 
most regulation of the time. 113 

What state policy makers did not face up to through the first half of the 
nineteenth century was that to combine broad delegation of money supply 
functions to private management with effective external standards for the 
public interest required the will to create continuing, specialized official 
scrutiny of the banks' behavior. States took just enough action to reflect 
the reality of the problem, but not enough to meet the problem. Two 
kinds of state action were especially revealing of the generally defective 
treatment of delegation of money-supply jobs to private management. In 
1829 New York set up its Safety Fund, to insure liabilities of specially 
chartered banks, and the state was realistic enough to create public com· 
missioners to oversee the system. But, apparently without realizing the 
scope of its undertaking. the legislature blanketed deposits as well as bank 
notes under the fund, which was not financially set up to bear so broad a 
burden. The state did not revise the fund to include banks created after 
1838 under the general incorporation act, so that the system was in any 
event doomed to dwindling significance. In 1843 the legislature abolished 
the office of the commissioners. despairing that such officers could curb 
improper banking practices, but without effort to improve their capacity 
to do so. The fund was ended in 1866. 114 Four other states adopted the 
New York plan, but none with material effect. 115 Free-banking laws bor· 
rowed from the New York Safety Fund the idea of providing specialized 
officials to enforce such regulations as the statutes put on banks' money 
functions. But, at the outset this was almost certainly only a gesture; there 
is little evidence that legislatures adequately armed these officials, or ex· 
acted significant performance from them. 116 
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The second kind of state action which reveals the states' unreadiness to 
face up to the implications of their delegation policy was the common 
practice-by legislation, by deliberate executive inaction, or by judicial 
decision-of relieving banks of legal sanctions for failing to redeem their 
circulating notes In specie during times of general suspension of specie pay
ments. 117 Commonly the governing statutes threatened forfeiture of bank 
charters, or put special liabilities on banks or their officers for failing to 
redeem notes. The public interest would not have benefited from whole
sale application of such sanctions in times of general distress; although 
what judges or executive officers did to relieve the banks sometimes had 
dubious warrant in the statutes, the general pattern of official response 
was sensible. These determinations not to apply sanctions recognized that 
banks had grown to operate as interdependent systems in supplying cur
rency and credit and that there was a high social interest in keeping the 
system in working order. 118 However, this realistic perception was not 
matched with realistic readiness to develop official apparatus which could 
regularly monitor the systems. Instead, official concern was typically 
shown after trouble had burst forth In full force, and then produced only 
ad hoc responses to trouble. In sum, at mid-nineteenth century state law 
recognized that the values sought by delegating substantial money-supply 
functions to private banks were bought at the cost of risks which called for 
public regulation, but the states gave only imperfect definition to this pub
lic utility status of banks and provided little continuing, specialized ma
chinery to police that status. 

In to the imperfect money market made by several hundred state
chartered banks in the first half of the nineteenth century, national policy 
introduced two Banks of the United States (I 79 I -1811, 1816-36). 119 Their 
governing statutes contemplated that these would be institutions of more 
mixed public and private character than were the typical banks which held 
state charters. Each Bank of the United States existed under an exclusive 
federal franchise. Each charter contemplated a substantial, though minor
ity, capital investment by the United States, and designation by the United 
States of a substantial minority of the board of directors. From each of 
these national banks Congress expected substantial service to national pol
icy, as fiscal agents of the government and as suppliers of currency and of 
credit for national economic growth. This national bank legislation was 
like that of the states, in delegating functions of public interest to organi
zations predominantly private. The two men most influential in shaping 
these institutions shared a common faith that such delegation was wise. 
Hamilton felt that private control meant that the bank would give more 
careful attention to its public as well as to its private business and that its 
private organization would insulate it from the forces that pressed legis-
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lators to inflate the money stock. 120 A generation later Nicholas Biddle 
believed that "the great problem of American institutions was whether a 
general government with comparatively feeble means, could accomplish its 
purpose in so extensive an empire." For Biddle, as for Hamilton, the 
answer was to entrust public-interest jobs to private managers; the respon
sibilities assigned them would discipline the private managers to operate in 
the public interest, as well as for their own profit, while private organiza
tion would protect their functions against elected officials who might seek 
patronage or political power out of public institutions. 121 The choice be
tween direct government action and delegation of money-supply functions 
was high-lighted in 1841 when President Tyler's vetoes of bills to create a 
third Bank of the United States resigned wholly to the Treasury such role 
as the national government would play regarding money for the rest of this 
half-century period. m 

The two Banks of the United States-and especially the second bank, 
from about 1826-32-developed functions which made them in some 
measure managers of the country's money supply. Their operations had 
effect not only by their own lending and note issues, but through their 
impact on the currency and credit provided by state-chartered private 
banks. Such a central-bank role was not forecast in the charter of the first 
bank, nor was it a substantial objective in chartering the second. When 
Hamilton proposed, and Congress adopted, the first national bank act in 
1790.91, there was no occasion to think of that agency directing or disci
plining a money supply largely created by hundreds of state banks. In 
1791 only four commercial banks were operating in the states, and their 
activities and influence did not reach beyond their localities. 123 Hamilton 
in 1790, and Secretary of the Treasury A. J. Dallas in 1814 and 181 S, saw 
an important service of a national bank as that of supplying a reliable cur
rency acceptable in national markets. So far they envisaged a monetary 
function for a national bank. But, they did not urge this service of supply 
as part of a general charge to regulate the money supply as a whole. By the 
end of its career the first bank, it is true, had stirred some resentment by 
pressing state banks to redeem their circulating notes in specie. However, 
reactions to this activity do not seem to have been a prime factor either in 
the decision not to renew the bank's charter in 1811, or in chartering the 
second bank in 1816. 124 Moreover, in important respects the two national 
bank charters were ill-adapted to developing a central-bank role, as later 
experience would define that role. The charters set a ceiling of 6 percent 
on the banks' lending rate, forbade the banks to trade in government se
curities, and forbade them to incur demand obligations (beyond claims for 
money actually deposited) greater than their capitalizations. 125 These were 
proper hedges about the working of an ordinary. private bank. But. they 
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did not reflect a vision of the responsibilities, and the consequent desirable 
flexibility, of a lender of last resort for the whole money system. Ob
viously this idea did not enter into the making of these charters; indeed, 
the managers of the two banks-even the bold and ingenious Biddle-never 
indicated that they saw changes in the banks' lending rate or in their deal
ings in government securities as possible instruments for regulating the 
money supply. 126 

Though their charters had rigidities not consistent with fully effective 
money management, the banks' structures included elements which gave 
their managers scope to develop some central-bank functions. Congress 
stood pledged in the charters to create no other national banks; combining 
this monopoly of national banking privileges with the capacity for cen
tralized direction given by its corporate organization, each Bank of the 
United States had the potential for decisive, disciplined action of broad 
effect. 127 Each bank could command impressive capital. Though the char
ters set ceilings, they authorized capitalizations large for the times-$ 10 
million for the first bank, $35 million for the second. 128 Congress also put 
ceilings on the demand obligations that the banks might create, but within 
those limits the charters gave the banks broad discretion to decide the 
quantity, timing, and quality of note issues and loans; the impact which 
the second bank had by a conservative policy which kept state banks its 
debtors attested the practical importance of this lending discretion. 129 

Both banks enjoyed great leverage on state banks and on the general econ
omy by their charter authority to receive deposits of moneys paid to the 
federal government and to pay out federal funds. In this role the banks 
became the largest recipients and disbursers of money in the country. 
They also thus achieved a strategic position vis a vis the state banks, for 
the quantity of state bank notes taken in payments to the United States 
gave the national institutions the means of exerting pressure by demanding 
redemption of the notes in specie. In this respect the second bank's charter 
put it in a stronger position than the first bank had enjoyed. The first 
bank's charter merely authorized that institution to be a United States 
depository. But the act of 1816 directed that federal funds be deposited in 
the second bank, unless the Treasury assigned specific reasons for not 
doing so. 13° Finally, the charters of both banks authorized their directors 
to set up branches anywhere in the country without limitation of number, 
to appoint the branch directors and to make rules for the branches' admin
istration. Thus, empowering each bank to create its own nationwide appa
ratus, Congress endowed these institutions with the potential for effecting 
throughout the country such monetary policies as its central management 
might adopt. In McCUlloch v. Maryland {1819), the Court held that Con
gress was entitled to make a reasonable judgment that branches were 
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necessary and proper instruments of the national purposes for which the 
bank was created, and that the branching authority given to the Bank 
directors was a valid delegation by Congress of "subordinate arrange
ments," guided by the statutory prescription of "the great duties of the 
bank." 131 However, it is further evidence how little forecast of a central
bank role was in men's minds, that in 1790-91 and in 1815-16 the oppo
sition to chartering the banks did not emphasize the reach of control 
which the branching power might give over the private economy; such hos
tility as early appeared to the branches expressed tension between state 
and federal power, rather than between official and market control of 
money. 132 

When a legislature delegates power, it may introduce energies into pub
lic policy-making that might not otherwise come to focus and that may 
take directions quite different from any forecast. Though their charters 
did not declare this goal, by their own practice the managers of the two 
Banks of the United States began to move their institutions into the func
tions and responsibilities of a central bank. This process had only small 
beginnings in the first bank, which made its main public-interest impact as 
fiscal agent for the government. However, the first bank used its leverage 
as federal depository to exert some discipline over state bank notes, by 
presenting them to their issuers for redemption in specie. It could better 
apply pressure, because its generally conservative lending policy tended to 
keep state banks in its debt. Further, it attempted some mild money man
agement by adjusting its own note issues to its estimate of general eco
nomic conditions. 133 The second bank got off to a poor start as a money
system manager. The administration of William Jones ( 1817 to early 1819) 
at first ran too much with the boom tide of the country to be counted a 
controlling influence, though the Philadelphia headquarters showed some 
grasp of the idea that the bank and its branches should work as an inter
locking system. For the bank's own safety, Langdon Cheves (1819 into 
1822) had to continue restrictive lending policies which Jones had belat
edly adopted, while he stopped altogether the issue of circulating notes by 
some branches. Caution was reasonable in the circumstances. and the econ
omy had turned sufficiently sla,:k that the bank's negative tone probably 
did not add much restraint to that already created by general conditions. 
The bank's management provided no such balancing action as would have 
been appropriate to a central bank when, between 1818 and 1821. the 
government used revenue surpluses to make drastic reductions in Treasury 
notes outstanding since the War of 1812. Altogether. the bank's perform
ance thus far did not add up to a strong directing influence on the money 
supply. 134 

Between 1824 and 1832, with bold will and imagination, Nicholas 
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Biddle used the bank's structure and powers to move the institution a 
good way into the role of a central bank. Three aspects of Biddle's admin· 
istration had special importance concerning (I) the bank's own note issues, 
(2) its lending policies, geared to regional economic relations within the 
country as well as to foreign trade, and (3} the supervision of its branches, 
to fulfill its goals in providing currency and credit. 

Even in the ups and downs of the Jones-Cheves years the bank main
tained public confidence in its circulating notes, though-after injudicious 
lending at the outset-it did so with an abrupt conservatism which did not 
show the flexibility appropriate to a central bank. 135 Responding to the 
needs of growing markets, Biddle steadily expanded the quantity of the 
bank's notes, while in general he did a good job of preventing sharp con
tractions or expansions in its circulation in the face of business fluctu
ations. 136 To do this required a firm initiative in legal as well as in eco
nomic decisions. The charter stipulated that the bank's own notes be 
signed by its president and cashier. When this cumbersome procedure 
threatened to keep the bank from issuing the quantity of circulating paper 
appropriate to the economy, Biddle reacted with characteristic boldness, 
by permitting his branches to add to the circulation their own notes drawn 
on the parent. Although there is no evidence that those who adopted the 
charter in 1816 contemplated the issue of circulating paper by branches of 
the bank, the branch notes seem legally warranted as a necessary and 
proper instrument to fulfill the bank's responsibility to promote a national 
currency. The branch notes became a favorite target of the bank's oppo
nents. But Biddle did not allow them to run into inflation, and a federal 
court ruled them to be issued within the lawful discretion of the bank's 
management. 137 Biddle's notable accomplishment in managing the bank's 
note issues was to build confidence in their convertibility, by maintaining 
a specie reserve which regularly dwarfed the specie holdings of state
chartered banks and which made the Bank of the United States the effec
tive central reserve for the whole circulating paper of the country. 138 How
ever, it was his imaginative development of the bank's lending policies 
which made this central-reserve function workable. 

Biddle intended the second bank to be a profitable business, and he 
managed it accordingly. 139 Nonetheless, he also showed unusual awareness 
that bank credit and commodities and goods markets were developing 
sensitive interrelations as a system. Such system relationships, he felt, cre
ated the opportunity and the responsibility for the national bank to pro
gram its lending to manage the money supply. Thus the bank might pro
mote economic growth, while its operations reduced costly gyrations in 
the flow of transactions. 140 From his insight into the emerging interplay of 
money and business, Biddle made a constructive link between currency 
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and credit. He valued a sound specie reserve. But. he did not treat it as a 
mechanically sufficient measure of the proper supply of circulating paper. 
As depository of moneys paid to the federal government and as a lender 
operating through a nationwide organization, the bank was strategically 
positioned to discipline state bank, by requiring that they provide means 
to redeem their notes which came into the bank's hands as federal fiscal 
agent or as creditor. However, Biddle did not demand redemption as his 
principal means to affect state bank issues. Nor did he measure his own 
bank's issues primarily by the bank's specie holdings. Rather, his rule was 
that both the bank and its branches. and the state banks, should issue their 
circulating paper only in secure proportion to the volume of commodities 
and goods moving currently to market. To this end Biddle employed the 
bank's resources in buying bills of exchange, to an extent which brought 
the bank almost to monopolize dealings in domestic bills, and to become 
the dominant dealer in foreign bills. As circulating paper of the state banks 
or of the Bank of the United States and its branches flowed from agricul
tural and industrial sectors of the economy toward the country's mercan
tile and financial centers. bUis secured by commodities or goods were avail
able at the points of settlement. maturing in timely order to provide 
means to pay off the bank notes. By pressing his own branches to lend 
their notes only in proportion as they bought bills of exchange, and by 
purchasing bills held by state banks, Biddle could thus exert some control 
on the quantity and timing of currency issues. 141 More basic was the influ
ence which the second bank could win over the general volume of credit 
by its commanding dealings in bills of exchange; this influence had larger 
implications for the future than did regulating the currency. for even by 
the 1 830s bank loans were creating the bulk of the money supply, though 
contemporary opinion was generally slow to appreciate the fact. 142 Yet 
another of Biddle's creative insights was his perception that the whole of 
bank-created money (currency and credit) should be managed so as to 
foster the national market, by promoting more efficient meshing of re
gional economies and of different functional sectors of the economy. The 
primacy that Biddle gave to de~tlings in bills of exchange, and his lively 
concern for proportioning credit to the flow of transactions. meant that 
the bank helped move short-term capital from commercial and financial 
centers to agricultural and industrial areas, while it helped farmers and 
manufacturers to satisfy their creditors by timely movement of goods and 
commodities to their ultimate markets. Notably between 1824 and 1832 
the bank showed that a central money manager could materially help en
large and facilitate the national market. The bank's beneficial effects were 
manifest in narrowing the spread and fluctuations of discounts on bills of 
exchange. Moreover, these accomplishments were reflected in the support 
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which the bank obtained in its battle for a renewed charter, from traders 
and state banks in those parts of the country which most closely felt the 
benefits it gave in smoothing adjustments among different functional and 
sectional areas of the economy. 143 

Biddle pursued his innovations in money management by taking better 
advantage than his predecessors of the bank's capacity to extend its influ
ence through its branches. Hamilton had included branching authority in 
the first bank's charter. But he had opposed using the branching power at 
the bank's beginning, because he feared that the parent office would lack 
the means and skill to achieve a "safe and orderly administration" of a 
dispersed organization. Nonetheless, the first bank's directorate began 
to use its branching authority in 1791, and when like power was included 
in the 1816 charter the second bank promptly acted on it. 145 Experience 
bore out Hamilton's misgivings. With its more ambitious activity, the sec
ond bank had particular difficulty in monitoring its branches, whether to 
enforce ordinary honesty and efficiency, or-more to our present con
cern-to control lending and note issues. 146 The abrupt retrenchment at 
the end of the Jones administration, and the continuing tight policy under 
Cheves, represented a caution needed to save the bank from its early im
prudence. But the rigor of these changes also implicitly testified to earlier 
failures in supervising the branches. 147 Even Biddle did not wholly succeed 
in controlling the branches. But he created a far more disciplined organi
zation than the bank had had before. He took special care in selecting 
branch cashiers, whom the parent office trained to be loyal agents of its 
policies; he supervised the selection of branch directors and presidents; he 
insisted on a steady flow of information to the center, and he sought to 
coordinate action throughout his organization by a steady flow of infor
mation and directives from the center. These measures had the more signif· 
icance for tightening the 9rganization, because Biddle mustered stock
holders' proxies to give him a determining voice in selecting the parent 
board of directors, and he concentrated the board's power within a small 
executive committee which he dominated. 148 Thus he took advantage of 
the facilities offered by the corporate form of enterprise to combine cen
tral direction with a widespread, hierarchical organization. With such an 
apparatus he could with some effect undertake to adjust currency and 
credit to the federal government's fiscal operations and to the varied cur
rents of transactions in different geographical and functional sectors of the 
economy. The reach of his organization particularly facilitated his key 
managing technique, of concentrating the bank's resources in dealings in 
domestic and foreign exchange. Its structure thus allowed the bank to at
tempt to give direction to the total money supply in ways beyond the 
capacities of the fragmented money market provided by the uncoordi-
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nated. provincial, jealously competitive activities of several hundred state· 
chartered banks. 149 

We must not exaggerate Biddle's accomplishment. He did not fully real
ize the implications of his vision of managing the money supply. Thus. he 
did not see the possible utility of rediscounting paper for other banks at 
varying rates. or of fixing reserve requirements. or of using regional or na
tional clearinghouse procedures to manage the rising volume of deposit
check money. Nor did he grasp the possibilities of developing cooperative 
relations with state banks as his correspondents, instead of confronting 
them only as competitors or targets of regulation. His bank did not play 
the role of lender of last resort in crises. And, like twentieth-century cen
tral bankers, he sometimes misjudged the timing or the force of shifts in 
business activity relative to the money supply. 150 Even so. on balance from 
about 1824 to 1832 he used his •;entralized, wide-reaching organization to 
build constructive precedents for central-bank direction of the system of 
money. 

The fact that the two banks of the United States grew to perform func
tions productive for the general welfare did not save them from sharp and 
ultimately successful opposition. Amid a confusing variety of charges. 
fears. and competing interests a common reason explains why Congress did 
not continue either of the banks. Here the favored early nineteenth
century technique of delegating public interest jobs to private direction 
was overextended. Congress put too much responsibility on agencies 
whose private character was bound to create ambiguities and distrust when 
their public functions called on them to run counter to other private inter
ests with which they also stood in competition. 

It is temptingly simple to explain that what ended the Banks of the 
United States was agrarian dislike of all banks. Such feeling seems to have 
been a factor when Congress refused to renew the first bank's charter in 
1811. and Jefferson reflected the attitude when he said that. rather than 
trust to bank notes. he would issue Treasury notes to supply any needed 
supplement to coin. 151 In vetoing a new charter for the second bank in 
1832, Jackson appealed to farmers' traditional faith in hard money and to 
their suspicion of bankers' paper and bankers' profits and power; consis
tent with this approach, so far as he indicated support for some kind of a 
national bank. it would only be a government fiscal agent. denied all 
power to lend or to issue circulating notes. 152 However, the agricultural 
areas did not show unremitting hostility to the two banks. In 1811 some 
congressmen from new states supported renewing the first bank's charter 
and expressed fear that eastern banking interests wanted the national bank 
out of the way so that they might better assert their financial suprem
acy.'53 From late 1818 into 18::!0 the second bank tightened its lending 
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and pressed hard on its debtors, when for its own safety it sought to repair 
its earlier unwise expansion of credit. In the debtor West and South this 
period, it is true, left a legacy of fear and anger toward what the people 
saw as a grasping institution, distant in sympathy from those who risked 
and labored to produce tangible wealth. The discriminatory taxes which 
several states then laid on the bank's branches pointedly expressed this 
resentment. But, when Biddle undertook to muster support for renewing 
his charter, he evoked substantial response from the South, Southwest, 
and West; apparently those agrarian regions felt growing appreciation of 
the money management which from 1826-32 had helped move credit in 
timely fashion to debtor areas and had created more stable lending rates 
on the bills of exchange which financed the movement of crops to mar
ket. 154 In these later years of the second bank such dissatisfaction as ap
peared in debtor sections of the country seemed less over what the bank 
did to regulate the stability of currency and exchanges than over the fact 
that it did not find means for more credit to meet the almost insatiable 
demands of growing markets. Certainly these regions had no ground to 
complain that the bank discriminated against them. For, even while Bid
dle's bank sought to keep a sound balance between the money supply and 
the flow of transactions, the bulk of its own note issues and of its dealings 
in bills of exchange was concentrated in the South, Southwest, and 
West. 155 On the whole, agrarian hostility does not suffice to explain why 
Congress did not override Jackson's veto. 

An immediate cause of Congress's failures to renew the charters of the 
two banks was the poJitical influence wielded by some state-chartered 
banks in financial and mercantile centers, or in settled areas not exper
iencing acute shortages of credit. Against such influence the national banks 
paid a high price for their private character. These state bank opponents 
did not react particularly against the central-bank-style operations which 
the Banks of the United States undertook in the public interest. Rather, 
they resented the banks as direct competitors for profitable business. So, 
too, they objected to the national bank's range of influence less from con
cern for states' rights, than because that influence spelled rivalry to their 
own ambitions to build their own empires of correspondent banks. 156 

Nevertheless, though the hostility of some state banks was narrowly 
based in their competition for business, their opposition was potent, be
cause they could ally themselves with others-such as Andrew Jackson and 
Roger Taney-who feared the national banks on grounds of political prin
ciple. To Jackson and those for whom he spoke, an institution privately 
owned and privately managed, which enjoyed the privileges and powers of 
the second bank, threatened to upset a healthy balance of power between 
public and private interest. This was the area of controversy in which the 
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bank was vulnerable precisely because it was a private delegate of func
tions of broad public impact and concern. 

On the one hand, there was concern about the scale of economic power 
which the bank could wield-because it held large moneys as the deposi
tory of federal funds; because with the advantages of limited legal-tender 
status for its notes and a widespread organization to issue them, it could 
produce a substantial national currency; and because under Biddle it com
bined a strong central leadership with a branching apparatus that could 
make its policies felt throughout the country. This fear of the bank's po
tential power commonly produced condemnation of the bank as a monop
oly. The fear might have been no less, had comparable functions and re
sources been committed to an ofticial agency of the federal government. 
But, in a relatively simple society, in which for the most part power was 
broadly dispersed, the private character of the bank accented concern 
about its centralized control and its concentrated means. 157 

In part, criticism ran not just to the quantity of power put in the Banks 
of the United States, but also to the fact that the banks had potential 
capacity to affect the economy by calculated decisions. Such power was 
seen to be a dangerous subtraction from the controls that might be im
posed by a banking market created by the cumulated activities of hun
dreds of commercial banks. 158 Conservative men trusted such market con
trols because they were thought to be more impersonal and objective than 
regulations imposed through the pressures exerted on legislatures. At its 
peak of size and influence the second bank was never in fact a monopoly 
and never able of itself to determine the state of the economy. It ac
counted at most for 20 percent of all bank loans, 20 percent of all note 
circulation, a third of bank deposits, and a third of the country's specie 
(though, indeed, its specie holdings far outstripped those of any state 
banks); it won its dominant position in the markets for domestic and for
eign bills of exchange by continuing competition; and its only clear-cut 
economic monopoly-admittedly an important one-was as the depository 
of federal funds. 159 But fears about the concentrated power of the two 
national banks focused not just on advantages that were economically 
valuable or economically measu.-eable; they were fears of injustice and 
abuse in the structure of political and social power, and as such they had 
their own impact which mere economic argument could not remove. 

Jefferson, Jackson, and Taney distrusted the Banks of the United States 
not just because they held power, hut because that power was under pri
vate and not official direction, in institutions which the critics saw as 
structured to produce conflicts of interest between the general welfare and 
the hunger for power or profit of the private managers. Jefferson and 
Madison thought that the first bank would be primarily an instrument to 
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subsidize private speculation with public money; the bank was in the busi
ness of lending for profit, yet the federal government was to subscribe a 
fifth of its capital, and private subscribers might pay up to three-fourths of 
their capital contributions in United States securities, while the institution 
would also gain working capital by holding the government deposits. 160 

Advising Jackson in 1832, Taney thought that the bonus which the second 
bank would pay for a renewed charter betrayed the primacy of the private 
profit motive in the institution; to him such a dynamic was inconsistent 
with responsibility for regulating the money supply in the public inter
est. 161 Jackson reached a similar estimate. The most concession he made to 
the idea of a national bank was to say that he might support an institution 
which had no lending or note-issuing powers (that is, one without the 
prime means to seek banking profit), but only authority to act as deposi
tory of government funds; and eventually he decided that there would be 
too much hazard of conflicts of interest even in so limited an institution, if 
it were in private management. 162 That foreigners as stockholders might 
share in the profits was another count brought against the banks, and not 
the less so though both charters in effect denied foreign stockholders any 
voice in selecting the directors (by limiting proxy voting to resident stock
holders) and stipulated that only stockholders who were United States 
citizens might be directors. 163 

What most worried those who feared the effects of the banks on the 
general alignment of power in the country was that the institutions might 
use their position to build political influence through patronage and 
favors. 164 In 1791 the Jeffersonians saw the first bank as a nest of Federal
ist job-holders and speculators. At its inception the second bank fell under 
less suspicion, because the Jefferson party then dominated the situation 
and launched the bank under men of its own choosing. 165 But by 1832 
serious charges of abuse were made against the second bank. For ~he most 
part these charges seem ill-founded. The second bank did not create 
branches or choose branch managements to curry local favor, but set them 
up and administered them as it deemed that regular business and its fiscal
agent duties required. 166 The bank made loans to congressmen and other 
political figures. However, it did not conspicuously play favorites, lending 
to political foes as well as to friends; such transactions were a very small 
part of its total loans; they generally met the business standards of the 
times, without political strings attached; and the bank administered them 
as loans and did not make them into covert gifts. 167 When charter renewal 
came into serious question, Biddle exerted himself to obtain favorable 
memorials to Congress and caused the printing and wide distribution of 
materials to support the bank's cause. But he was entitled to plead the case 
for a publicly useful institution, especially against ill-founded complaints. 
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and he did not spend the bank's money corruptly. 168 Taney made it a 
count in his indictment of the bank that it pressed for a new charter on 
the eve of a presidential election to embarrass Jackson. Biddle did choose 
his time, and probably erred tactically in his choice. but Jackson's 1829 
message had warned of the president's likely opposition, and by 1831 
there was ample evidence that the bank needed to look to its protec
tion. 169 The most serious charge of abuse of power was that, to make the 
public feel the need of the bank, Biddle fostered a boom in 1832 and then 
tightened credit to produce a recession in 1834-35. Later judgment has 
substantially acquitted the bank. or at least had found that it made mis
takes in economic forecasts rather than engaging in power plays, and that 
other causes than the bank's decisions were chiefly responsible for move
ment in the economy. 170 

In the contemporary setting the charges and the distrust they mani
fested took on special urgency and conviction for the critics because of 
one overshadowing factor-the evident domination of the bank by one 
man, who was not accountable as a public officer to the president or to 
congress. Biddle built his control on the opportunities afforded by the 
bank's corporate structure, in ways more familiar to the twentieth than to 
the early nineteenth century. The bank's voting arrangements invited man
agement domination, limiting the votes of large stockholders, barring the 
vote to foreign investors, and holding directors to a four-year tenure while 
allowing the president an unlimited term of office. Biddle won proxies, to 
obtain a cooperative board of directors. and found that the complexity of 
the bank's operations meant that his directors-and a fortiori, his stock
holders-were content to leave most decisions to him. He was ex officio a 
member of all committees and named all committees except one charged 
with general review of operations. The bylaws sanctioned a committee on 
bills of exchange, which in practice became the executive committee of 
the board, dominated by Biddle. He tied his branches to him. carefully 
selecting branch cashiers trained at the parent office to be faithful agents 
of policy made at the center and exercising close supervision over choices 
of branch directors and presidents. In all of these aspects there was little 
that was intrinsically sinister. Biddle did not invent most of his oppor
tunities; he built on structure and procedures already present or develop
ing, and the tight central control at which he aimed was functional for 
operating so widespread an organization and for achieving its potential and 
desirable role of a manager of the general system of money. 111 But he was 
a vastly self-confident, and somewhat vain man. He fostered fear of his 
power by injudiciously showing how well aware he was of it. It is not sur
prising that, in retrospect. Taney justified the decision against renewing 
the bank on the ground that "it made the existence of the state institu-
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tions dependent upon the wiD of a single individual" and that individual a 
man of "aspiring views and gigantic plans." 172 

On net balance both Banks of the United States proved to be institu· 
tions which served the public interest at least as well as their own profit. In 
the prime years of Biddle management (1826-32) the second bank was 
developing central-bank functions which the country needed, if it was to 
have a system of money adequate to a national economy. The general wel
fare suffered when this promising effort was cut short, the more so since 
the resulting functional deficiencies were not made good for nearly an
other one hundred years. The causes of this failure of public policy were 
diverse. Two linked factors were peculiarly failures in using legal processes 
and as such belong especially to legal history. 

First, in the area of monetary policy the fortunes of politics denied 
Hamilton's vision of using the positive as well as the regulatory potentials 
of law to accommodate market processes to the public good. Partly by the 
drift of their practice, partly with the silent acquiescence of Congress and 
the explicit sanction of the Supreme Court, the states developed a bum
bling money market out of the uncoordinated activities of several hundred 
state-chartered banks. The volume and variety of production and trans
actions grew, involving an increasing proportion of the population in gen
eral market dealings. An unreliable currency, and shortages and costly fluc
tuations in current credit, showed the need of legitimating some respon
sible direction of the money supply beyond what the contemporary 
money market could give. Jackson's veto defaulted on this responsibility 
of the federal government. Refusing to recognize an obligation to take an 
affirmative leadership, Jackson-and the opinion for which he spoke-took 
the simplistic position that it was enough to get rid of what was seen as a 
danger to a healthy polity. But the frustrations of the next seventy-five 
years taught that when market processes do not fulfill social needs, policy 
makers must be prepared to use law affirmatively to structure the situation 
to achieve chosen goals, with such, commitment to continuing public ad· 
ministration as this kind of effort may require. 

The second-and related-failure in using legal processes to shape mone
tary policy was in delegating too broad public responsibilities and too 
much legal and practical power to an agency primarily private in owner
ship and management. This kind of delegation seemed wise and workable 
in many areas of public concern in the late eighteenth and early nineteenth 
centuries. This readiness to delegate derived partly from contemporary 
limitations of governmental means and skill. It was also a favored approach 
because resort to private action appealed to the practical sense of a society 
which relied as much as this then did on the market to allocate scarce 
resources. But, the course of public policy concerning the Banks of the 
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United States, and especially the decision not to renew the second bank, 
showed that delegation of public-interest jobs to private hands would not 
be accepted for long, if the private delegate's activity affected a great range 
of other people's interests without reasonably clear and effective, exter· 
nally imposed standards to hold the delegate to act for the general welfare 
and not primarily for his own gain or power. The Jacksonian attack on the 
bank was wrong, because it was wholly negative. Yet, it stood for an im
portant limiting principle, which would find later expression in the law of 
public utilities and in the antitrust laws. 

The Jackson administration delivered a further blow to central money 
management in 1833 when it removed the government deposits from the 
second bank and turned over to selected state banks the holding of govern
ment moneys. Federal funds bulked large enough to give considerable le
verage for money management to whoever held them. The 1833 change 
was not necessarily inconsistent with using that leverage, were the Trea
sury ready to wield effective control over its agents to relate government 
fiscal policy to the condition of the money supply. However, the attitudes 
and interests which brought down the second bank were not consistent 
with quickly committing such a leading role to the Treasury, and the Trea· 
sury did not show itself administratively capable of carrying out such a 
role. Some state bank depositories soon abused their positions for their 
own interests, no central policy emerged from the Treasury, and in the 
1840s Congress took another tack, which in effect confirmed the judg
ment that there should be no central money direction. 173 

Congress failed to override Tyler's vetoes of two bills to establish a 
third national bank. 174 Instead, in statutes of 1840 and 1846 Congress 
committed to the Treasury all federal government action affecting the 
money supply. Moreover, this legislation-especially the 1846 act-set 
limits on the Treasury so rigid as to withdraw the federal government from 
a money management role. The Treasury was to make no banker's use of 
the moneys it collected for the United States; all officials receiving federal 
funds were "required to keep safely, without loaning, using, depositing in 
banks, or exchanging for other funds than [gold or silver] ... all the pub
lic money collected by them, or otherwise at any time placed in their 
possession and custody." Further, all sums due to the United States for 
taxes or other payments "shall be paid in gold and silver coin only, or in 
treasury notes issued under the authority of the United States," and all 
payments by the United States should be made in the same media. Up to 
1846 Treasury notes had been issued almost wholly as instruments of gov
ernment borrowing; there was such scant practice of issuing them in 
quantity or on terms calculated to make them a substantial currency, that 
the statute's reference could hardly be taken to intend a money-supply 
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function for the Treasury. What was left was not only just a depository 
function, but a depository function so restricted as to deny the Treasury 
even the power to administer the government's fiscal operations so that 
they would not unnecessarily disturb the general money supply. 175 Thus, 
for the time being the central government had resigned the general control 
of money which the Constitution makers probably envisaged in 1789,leav· 
ing the major components of the money supply to the un-coordinated ac· 
tivities of many state-chartered, private, commercial banks. Federal policy 
on money would shortly take on new vigor under the pressures of war. 
However, even the changes wrought between 1861-65 would not much 
aJter the directionless situation left by the disappearance of the second 
Bank of the United States. 

Roles of Major Legal Agencies 

This opening period of monetary policy involved leading contributions 
by all the principal branches of government. The makers of the federal 
Constitution set the ground for leadership by the United States. They 
closely confined the states in those aspects of policy they foresaw. but 
their foresight did not include the part which the states might yet play by 
incorporating banks. 176 State constitutions typically spelled out few spe
cifics on legislative power. and the stream of state banking statutes-first, 
speciaJ charters, then free-banking (general incorporation) acts-poured 
forth simply under the "legislative power" which state constitutions vested 
in their principal elected assemblies. In several states between about 
1840-60 constitutional provisions laid particular bans or limitations on 
chartering banks, but this proved to be a passing phase of policy. 177 

Within constitutional bounds legislation set the main content of money 
supply policy. This outcome was constitutionally dictated in the central 
government, where both executive and judge-made law must depend on 
congressional initiative. 178 ln the states statute law on monetary policy was 
important in the one area which the federal Constitution left open to state 
action. Promoters wanted to incorporate their banks, and only the legisla
tures might give corporate status; in the earlier, special-charter years and 
later under general incorporation acts, state law on bank-created money 
began as a specialty of the statute law of corporations. 179 Not only was it 
true that the legislature alone might confer corporate status, but also the 
legislature alone had authority and means to generalize broad new require
ments of conduct and to create new official apparatus to implement the 
standards of conduct It laid down. So the record included such innovations 
as the New York Safety Fund of 1829, and the Louisiana Bank Standards 
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Act of 1842. 180 However, though federal and state statute law set the prin
cipal content of public policy on money, the contributions made through 
the legislative process were limited. Legislation typically lacked broad pat
tern, and legislative intervention usually was ad /we and sporadic. The 
First Congress was the notable exception, when it created a money nota
tion system, a mint, and a national bank. Later. Congress simply stood by, 
while-without plan or discipline---state bank charters brought into being 
the principal components of the money supply. Such exercise as Congress 
made of the federal power over money was abrupt and restricted, as when 
Congress authorized Treasury notes to meet particular exigencies, and in 
its 1834 act suddenly changed the gold content of the dollar. 181 State legis
lation showed only two examples of broad policies affecting money-the 
statutes limiting note issue and general discounting or lending to incorpo
rated banks, and the general incorporation (free-banking) acts. However, 
this legislation spread by imitation as much as by considered examination 
of policy; the shallowness of its roots was betrayed by the typical failure 
of legislatures to investigate its operation or provide machinery sufficient 
to implement it. 182 

Legislatures' failures to create adequate administrative means for 
helping make and carry out monetary policy were a prime aspect of the 
relatively crude record of the legislative process in this field. However, the 
contemporary condition of the executive branch itself had great effect on 
legislative performance. It is significant that Congress made its most coher
ent approach to a monetary policy under the programming lead given by 
Secretary of the Treasury Hamilton and that it chartered the second Bank 
of the United States largely under the initiative of Secretary of the Trea
sury Albert Gallatin. Likewise, it is significant that the only other broad 
consideration that Congress gave to the system of money responded large
ly to Jackson's determination to end the second bank. When--as most of 
the time-the Treasury was under uninspired leadership, the federal exec
utive establishment gave no positive lead to Congress on regulating the 
system of money. and Congress itself took no lead. except in 1846, when 
it formally denied the Treasury any rightful guidance of monetary 
policy. 183 The unsystematic character of bank-created money in the states 
reflected want of direction within legislative processes. but it reflected, 
also, the typical want of policy programming from state chief executives. 
It was not until the end of the nineteenth century, and for the most part 
only after about 1905 that governors began to emerge in the states who 
found the skills and the means to make themselves felt in shaping legisla
tive approaches to broadly defined public problems; the timing was not 
right for a stronger lead in monetary policy in the tirst half of the nine
teenth century. 184 
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If legislatures were at fault for not inventing means of generating their 
own programs, or administrative machinery capable of continuous and 
reasonably effective supervision of monetary policy, their fault is miti
gated by the lack of contemporary models for strong policy leadership or 
strong public administration. A realistic, contemporary measure of the 
situation in these respects is the readiness with which both Congress and 
state legislatures delegated public-interest functions of money supply to 
private organizations. This delegation technique was the broadest common 
pattern of policy affecting the system of money up to 1860. Its prevalence 
attests to the pervasive impact that want of executive and administrative 
experience and precedent had. Early nineteenth-century policy makers 
were largely prisoners of their institutional inheritance, as policy makers 
continue to be. Traditions bred of the parliamentary revolution in Eng
land, by the years of tension between the colonies and the crown, and by 
the leading roles which legislative bodies played in fighting the war for 
independence, all inclined the people to a lively distrust of executive 
power. This distrust was reflected in the calculated weakness of the exec
utive that became a pattern from early state constitutions and in the cau
tious brevity and generality with which the framers of the federal Consti
tution provided the potential for a strong office of the president. 185 Law
makers lacked experience, and all worked with scant resources of money 
or managerial talent to meet the sharply focused, immediate demands 
generated by a society experiencing headlong growth. When these limiting 
circumstances were joined with the pressure of inherited suspicion of exec
utive leadership in programming policy and of inherited distrust of sus
tained and strong administration in carrying out policy, it is under
standable that legislators fumbled the job of providing for a comprehensive 
monetary policy. 

In the years before 1860 the principal part played by the courts was to 
legitimize experiments in developing the money supply through legislation 
and through market processes. In McCulloch and in Dsbom the Supreme 
Court unreservedly acknowledged that Congress had constitutional war
rant to take affirmative leadership in monetary policy, free of state inter
ference. The calculated dicta in Briscoe put the circulating notes of state
chartered commercial banks outside the constitutional ban on state bills of 
credit, and thus sanctioned the growth of the main element in the early 
nineteenth-century currency. Fateful as this action was, it was not incon
sistent with the dominant authority of Congress as this was recognized in 
McCulloch. That currency and credit created by state-chartered banks 
became the bulk of the money stock, within such limits only as were set 
by the states-or, over some years, by the Banks of the United States-was 
the result of congressional default and not of the Court's requirement. 186 
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State courts played less conspicuous, but still significant, parts in building 
public policy affecting the system of money. The sharp limits which the 
federal Constitution set to state power in this field meant that, as with the 
legislative branch, the state judiciary must make its principal contribution 
in matters touching bank-created money. State judges recognized the func
tional importance of bank notes to growth and continuity in transactions, 
by relaxing strict legal penalties when banks generally suspended redemp
tion of notes in times of general financial crisis, and in more ordinary 
times by recognizing business customs of accepting currency that was not 
legal tender in discharging contract debts. 187 As bills of exchange and cre
ated deposits bulked larger than coin or currency in the total money sup
ply state courts made their greatest impact by elaborating the judge-made 
law of commercial instruments which promoted the acceptability of 
deposit-check money by standardizing its legal incidents. 188 The functional 
limits of the judicial process meant that out of their own distinctive 
powers courts contributed primarily to making the system of money serve 
the needs of conducting particular transactions; this was the law which 
lent itself to development in the context of lawsuits, focused on the partic
ular concerns of particular actors. 189 Overall, the law which helped shape 
and regulate money as a total system had to derive from legislative and 
executive or administrative action. 

ALLOCATIONS OF CONTROL OVER MONEY: 1861-1908 

The span from 1861 to 1908 was a period of recurrent, high contro
versy over law affecting the system of money. In the preceding period 
questions of banks' part in the money supply generated substantial issues 
in state as well as in national politics. The last half of the nineteenth cen
tury saw conflict mainly focused on the activity of the Congress. The con
trast points to the main trend of policy, which moved in halting fashion 
toward that central-government leadership in monetary policy which the 
federal Constitution contemplated. However, the net product of about 
fifty years of agitation and combat did not represent much accomplish
ment over the situation that existed in 1860. Especially did this later per
iod fail to add constructive policy dealing with the bank-created in
struments-currency and checks drawn on deposits-which now provided 
the bulk of the money supply. Thus, despite the extensive political maneu
vers over money through these years, the story of the taw's impact on the 
system of money can be told rather shortly. 

To say that developments in the 1860-1908 period centered on the ac
tions or defaults of Congress should not be read as saying that the issues of 
this period centered on the federal-state balance of power. Indeed, the 
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contrary was the fact. Controversy rose and fell about the place of Trea
sury notes in the money supply, about legal tender, about circulating 
paper of national banks, and about the ties of the money stock to gold or 
silver. Most of the conflict on th~se matters was not over federal as com
pared with state authority, but over the relative controls which law and 
market processes should have on the system of money. This distribution of 
issues fit the structural realities of the situation. Whatever the ambiguities 
concerning Congress's powers, the federal Constitution put such close and 
definite bounds on state action affecting money as to limit sharply the 
possible area of federal-state conflict. In the last half of the nineteenth 
century the rapid growth of an interdependent, national economy added 
pressures of fact to those of law, in reducing the possible roles of state 
policy affecting money. Moreover, from the seventies on the country ex
perienced unprecedented developments in large-scale private economic or
ganization, new styles of focused, private-interest pressures on political 
and lawmaking processes, and the emergence of more diffuse, unstable, yet 
occasionally effective groupings of farmers, workers, and middle-class re
formers who sought to offset the political power of more concentrated 
private interests. This outpouring of private organizational energies made 
the relations of public and private power matters of increasing concern in 
the late nineteenth and early twentieth centuries, in contrast to older 
issues of the federal balance of power. In this context it is not surprising 
that allocations of roles between legal and market processes provided more 
of the substance of controversey over monetary policy than did allocations 
of functions between the central government and the states. 

National and State Authority over Money 

Between 1862 and 1864 Congress provided for issuing nearly $450 mil
lion of Treasury notes designed for circulation as currency. There could be 
no claim that it thereby invaded a reserved power of the states. The Con
stitution's ban on state bills of credit raised an unchallenged bar to com
parable state issues of paper money. Briscoe had offered an avenue to 
states to provide currency backed by segregated funds. But the option 
which the court there allowed the states contained nothing which denied 
Congress the authority to provide a national currency. Moreover, a genera
tion after Briscoe the states generally had shown no initiative, nor did they 
seem under effective political pressure, to use such opportunity as the 
Court had allowed them to set up state counterparts of the Banks of the 
United States. 190 Congress also declared that its $450 million of Treasury 
notes should enjoy legal-tender status. In this respect, too, no substantial 
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question could be raised that its action encroached on state prerogative. 
Even more sharp-cut than the Constitution's ban on state bills of credit 
was its declaration that no state should make anything but gold and silver 
coin a tender in payment of debts. In contrast to its action in Briscoe, the 
Court opened no path of escape from this sweeping prohibition. Any 
doubt created by the Constitution's silence on Congress's authority to 
define legal tender bore not on Congress's obligation to respect state au
thority, but on such obligation as it might be under to respect private con
tract and property. 191 The Constitution matched its ban on state coinage 
with a grant to Congress not only of power to coin money, but also "to 
regulate the value thereof." Plainly. the existence of the states put no limit 
on Congress's power to fix the gold or silver content of the dollar; again, 
the issues that might be raised were not of federal-state power over money, 
but of the proper scope of federal money regulation relative to whatever 
constitutional principle might protect market processes. 192 

Given the limits set by the Constitution at the outset, together with 
later developments in legislative practice and judicial doctrine, the one area 
of substantial overlap of federal and state action affecting money involved 
banking. Between 1861 and 1869 the main current of federal action 
seemed set to drive state-chartered banks altogether from the field of mon
etary policy. That state banks survived to play a major role in supplying 
money was the result of a hodge-podge of factors. These included inept 
administration of the Treasury, unrealistic ideas about the nature of 
money, the want of a Hamilton to present a coherent program and press it 
with energy and skill, and-within the opportunity created by these ele
ments of disorganization-the play of jealous private interests narrowly 
focused on local money markets. 

Lacking such a fiscal agent as the second Bank of the United States, 
upon the onset of the Civil War the Treasury met its earliest needs by bor
rowing from eastern commercial banks. The scale of the war would have 
driven the government at last to other means of finance. But by sticking to 
the letter of its governing statutes the Treasury exhausted the utility of 
bank borrowing sooner than it need have done. The secretary of the trea
sury insisted on obeying the full, literal reach of the Independent Treasury 
Act of 1846, rejecting the flexibility possible under an amendment which, 
in August 1861, ambiguously "suspended" the 1848 statute in order to 
assist the government's unusual borrowings. The secretary insisted, thus, 
that the banks must make their loans available not by checks drawn 
against the government's loan-created deposits, but in gold. Publicly, the 
secretary justified his position as fulfilling the intent of Congress. But huge 
commercial bank loans to the United States were devices outside the ex
perience and hence hardly within the intention of the Congress in 1846 or 
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before. The terms of the 1846 act reflected this fact, for they were awk· 
wardly applied to dealing with government receipts and disbursements 
under such bank credits; the credits did not readily fit the description of 
those "sums of money accruing or becoming due to the United States" 
which the 1846 act said should be paid to the United States in specie, nor 
was a commercial bank lender plainly an "officer or agent engaged in mak· 
ing disbursements on account of the United States" so as to be under the 
statutory duty to make payments for the United States, on its drafts, only 
in specie. 193 In addition, however ambiguous the 1861 amendment to the 
1846 act, the fact that in the summer of 1861 Congress authorized the 
Treasury to borrow so great a sum as $250 million showed the felt urgency 
of the government's need, and fairly implied Congress's wish that the 
machinery of borrowing be adapted to meeting the need. 194 Off the rec
ord, the secretary claimed that if he had not demanded gold, the govern· 
ment's demands would have produced a dangerous expansion in state 
bank-note issues. The explanation lacks conviction. The scale of the gov
ernment's war purchases would almost certainly have generated such ad· 
ministrative pressures as to force greater use of checks. As it was. by hamp
ering the banks' capacity to help, Chase created the need for a different 
kind of inflationary paper money, in the shape of Treasury notes. 195 In 
any event, the pressure resulting from his insistence on gold led the banks 
to suspend specie payments by December 1861. 196 

The Treasury did not formulate, so much as it backed into, a policy of 
supplying a national currency under the prodding of wartime urgencies. 
Through 1861-63 the immediately effective pressure was the need to 
finance the war. Thus when in 1861 Congress authorized $50 million of 
small-denomination Treasury notes, declared payable in specie on demand, 
the step was taken to aid the government's borrowings from the eastern 
banks. 197 It was primarily the need to borrow beyond what could be had 
from the banks which produced the acts of 1862 and 1863 authorizing 
$450 million of Treasury notes, designed for circulation as currency and 
declared legal tender in payment for all public and private debts. That 
fiscal rather than monetary considerations were decisive was clear in 
Congress's discussion and in the support which Secretary Chase grudgingly 
gave despite his fear of the inflationary possibilities of government 
paper. 198 When in 1871 the Court finally held constitutional the legislation 
conferring legal-tender status on this government currency, the justices 
relied on Congress's power to take such measures as it reasonably found 
necessary to enable the government to borrow to meet its war bills. 199 1n 
1863 and 1864 Congress provided for chartering national banks which 
should have the privilege of issuing circulating paper secured by deposit of 
United States bonds. The action was taken against the background of pleas 
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by the president, the secretary of the treasury, and influential men in and 
out of Congress, that the legislation was needed further to create a market 
for government bonds to help finance the war. At this point in time the 
need may have been less urgent than was the pressure which produced the 
1862-63 legal-tender notes, but this does not negate the fact that pro
ponents justified the national bank laws largely by the aid they might give 
to the government's fiscal program. zoo 

The sum of these events was that by 1864 the United States had gone 
further than ever before in providing a money supply under national law, 
but had done so primarily to serve its own fiscal needs rather than to reg
ulate the system of money. From this perspective the actions of 1861-64 
raised no necessary challenge to continuation of the states' role in provid
ing money through state-chartered banks. 201 Indeed, though the legal
tender laws of 1862-63 were enacted primarily to enable the government 
to borrow money more effectively, they had a secondary effect in support 
of state-chartered banks, which produced strong pressure for the laws from 
that quarter. Faced with the shortage of gold which led to the general 
suspension of specie payments at the end of 1861, the banks were much 
concerned that they be provided legal-tender paper with which they could 
lawfully discharge their debts and satisfy not only their more importunate 
creditors, but also those state statutes which required that state bank notes 
be redeemable in lawful money. Congress would not have passed such 
controversial legislation merely to bulwark the legal and business position 
of state banks, but the leadership showed some fear that the government 
notes would fail of general acceptance if the banks refused them. In any 
case, since the rigidity with which the Treasury enforced the 1846 statute 
was immediately responsible for the banks' shortage of gold, it was not 
inequitable that the legal-tender acts gave the banks this much balancing 
benefit. 202 

Nevertheless, there was an undercurrent of policy in these events of the 
early sixties which looked toward a national money supply which would 
not supplement but would supplant money created by state-chartered 
banks. Before and after he became Secretary of the Treasury, Chase be
lieved strongly that state bank notes invaded what the Constitution had 
meant to be a sphere of policy exclusively for the central government and 
were so dysfunctional to a national economy that the country should rid 
itself of them. Fearing lack of discipline in direct government issues, he 
gave his sustained effort to obtain legislation for a national currency pro
vided by delegation to privately owned and managed national banks. Thus 
Chase reluctantly accepted Congress's creation of the legal-tender United 
States notes because it was the only measure he could get at the time. But 
he stubbornly persisted in urging his national bank scheme, though it had 
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dubious relevance to the government's fiscal need. 203 Some supporters of 
the legal-tender laws of 1862 and 1863 thought that the United States 
notes would be a welcome step toward a uniform national currency in 
place of the variable and unreliable notes of state banks. 204 The like argu· 
ment was made in support of the national bank laws of 1863 and 1864.205 

But Congressional policy did not tum decisively toward realigning federal· 
state roles in the money supply until 1865. Chase and some congressmen 
had thought that the privilege of issuing national bank notes would speed· 
ily induce most bankers to switch from slate to federal charters. The re· 
suits quickly disappointed their impatience. So, in 1865, Congress moved 
decisively-as it thought-to end the states' role regarding bank-created 
money, by laying a tax on every national or state bank of I 0 percent on 
the amount of notes of any state bank paid out after 1 July 1866.206 

Measured by the expectations of its proponents, the 1865 tax was the 
most drastic pre-emption of monetary policy by the national government 
over the states since the framing of the Constitution. The tax was intended 
to and, in fact speedily, did end the issue of currency by state-chartered 
banks. Thus, together with the laws authorizing the issue of United States 
notes, the 1865 act established a central government monopoly in provid· 
ing circulating paper. 207 Taking this as the purpose of the 1865 tax, in 
Veazie Bank v. Fenno (1869) the Court held that the tax did not violate 
the constitutionally reserved powers of the states; rather, the tax was with· 
in Congress's authority to adopt reasonable means to carry out what the 
Court ruled to be the constitutional prerogative of Congress .. to supply a 
currency for the entire country." The functional justification for such ac· 
tion was to service the national economy. The allowable means must 
match the desired national impact. "To this end ... Congress may restrain, 
by suitable enactments, the circulation as money of any notes not issued 
under its own authority. Without this power, indeed, its attempts to secure 
a sound and uniform currency for the country must be futile." 208 

The policy intention of the 1865 tax was broader than a ban on state 
bank notes as such. Though an increasing proportion of transactions were 
being settled by drawing on bank credits, most policy makers did not yet 
grasp that checks were becoming the bulk of the money supply. Because 
the proponents of the 1865 act identified the money-supply role of banks 
with the issue of bank notes, they thought that they were wholly removing 
the state banks from influence on the money supply when they made the 
use of state bank notes unprofitable. In fact, deposit-check money rather 
than bank notes was becoming the principal instrument of bank lending 
and bank profits. Experience taught this lesson quickly; by the early 1880s 
state-chartered banks were again increasing, and checks drawn on deposits 
created by bank lending provided a large part of the money stock. Thus 
the course of business frustrated the federal monopoly of monetary policy 
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which Congress thought it was achieving in 1865.209 

These developments strengthened the interests vested in state-chartered 
banks. Congress showed little heart for inviting battle by seeking to put aU 
bank lending as well as all bank-note issues under national law, though 
such an effort would have pursued the substance of the policy set in 1865. 
The vigor with which Veazie Bank v. Fenno sanctioned a federal monop
oly of currency might seem to warrant federal control of bank lending that 
materially affected the money supply. But, it is unlikely that in the 1870s 
the Court, any more than prevailing opinion in the Congress or in the 
country, was ready to perceive deposit-check money based on bank lend
ing as the critical element in the system of money.210 In any event, Con
gress did not take such action as would have put the issue to the Court. In 
1863 and 1864 Congress made no effort to end the state banks by national 
fiat. Its manifest policy was to set up a competing system, with consider
able expectation that the national banks' competition would drive the 
state banks out of existence. True, in substance the 1865 tax was viewed 
as a death blow to state banking. However, when business practice pre
served the state banks, Congress took no further measures of outlawry, but 
reverted to its original stance of letting competition determine the out
come. Later legislation, into the twentieth century, confirmed the posi
tion; Congress exerted itself simply to assure that national banks should 
not suffer competitive disadvantage for want of legal powers to enter the 
same markets and offer like services as would match the activity of state
chartered banks. 211 Thus the creation of a dual banking system, with all of 
its implications for regulating the money supply. was determined more by 
the cumulative weight of unplanned business practice and the local inter
ests which grew by accretion upon that base, than by a calculated policy 
of preserving a state sphere in making monetary policy. From the late six
ties to 1908 the states showed little interest or capacity in making 
monetary policy. Like the contemporary federal legislation on national 
banks, state banking law focused on the individual soundness of banks as 
single entities in market. State law showed little concern for-or, indeed, 
conception of-banks as parts of a total money system under some public 
direction. Until past the turn of the century prime attention in making 
public policy affecting money was on allocating roles between official and 
market power, rather than on achieving some desired adjustment of roles 
between the national and the state governments. 

Market Controls and Treasury Influence on Bank-Created Money 

Most controversy over monetary policy in this period centered on de
fining the relative roles of legal processes and market processes. The most 
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striking feature of the record is how lopsided was the distribution of con
troversy-lopsided to an extent that was unrealistic and dysfunctional. 
Most attention went to coin and currency. little attention went to con
trols on credit, though the related deposit-check money became the bulk 
of the money supply. Moreover, the effort invested in shaping policy on 
coin and currency almost all went into futile search for rigid controls on 
official power, in a field in which only flexible formulae could work. In 
both aspects the record adds up to as inept a course of policy making as 
United States legal history shows. Contending special interests thrashed 
about, affecting what was done or was not done. But events developed at 
least as much out of men's ignorance as out of their interest. The one cen
tral concern that emerged with some clarity was the preoccupation with 
relations of governmental and market power over the money supply. Past 
that point we must be careful not to impose artificial order on a course of 
policy making which showed little coherent perception either of goals or 
of cause and effect. 

No conservative element was older in United States monetary policy 
than distrust of government as direct issuer of paper money. Events of the 
later nineteenth century confirmed this attitude as a policy, but rejected it 
as a constitutional limitation on the Congress. Their legal-tender quality 
apart, the United States notes for which Congress provided in 1862 and 
1863 represented some development, but no revolution, in constitutional 
doctrine. The framers had stricken from the draft Constitution an explicit 
authorization to Congress to emit bills of credit. But the contemporary 
record shows that they intended that Congress should have authority, 
especially in time of emergency, to issue such paper as it might find neces
sary and proper to implement its authority to borrow money. 212 Before 
1860 there was legislative precedent, stretching back to 1812, for the exist
ence of this authority. However, the legislative precedent was thin for 
including-as an incident of borrowing-the issue of paper designed to be 
useful as circulating money.213 In 1862 after more extensive debate than 
ever before, and on a scale which elevated its actions to greater force as 
precedent, Congress firmly claimed its authority to issue circulating paper 
to help the national government to deal with a national, political emer
gency. In this framework the 1862-63 legislation had strong title in the 
record of the federal Convention. The focus of opposition in 1862 was to 
granting legal-tender quality; significantly, leading opponents of the 1862 
measure conceded Congress's authority to issue circulating paper in aid of 
its borrowings, and urged that the Treasury rely on such instruments. with
out attaching legal-tender status to them.214 In Veazie Bank v. Fenno 
(1869) the Supreme Court validated the position by holding that-as it 
deemed was "settled by the uniform practice of the government and by 
repeated decisions" (presumably referring to state courts which had al-
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ready ruled the Civil War paper to be lawful currency)-"Congress may 
constitutionally authorize the emission of bills of credit." The Court care· 
fully reaffirmed this ruling in 1870 when it held the grant of legal-tender 
quality to be beyond Congress's power; and the new majority which in 
1871 reversed that decision and held the legal-tender notes constitution· 
ally issued likewise affirmed Congress's authority to issue circulating trea· 
sury notes that were not made legal tender. 215 

The years 1878 and 1884 brought the truly drastic change affecting the 
distribution of power between the government and the market over the 
place of money in the economy. In 1878 Congress forbade the Treasury to 
retire any more of the United States legal-tender notes and directed that 
any such notes paid in to the Treasury should be reissued and paid out 
again and kept in circulation; the effect of the statute was to keep $347 
million of the greenbacks in circulation. The measure had its roots in a 
typical legislative bargain, rather than in constitutional principle; continua
tion of the circulating notes was a price paid for preventing repeal of Con
gress's pledge of 1875 to make the government's paper redeemable in 
specie. The 1878 action produced no great addition to constitutional liter
ature. Nonetheless, implicitly it asserted a major extension of Congress's 
power. In keeping the notes in circulation Congress reiponded to those 
who feared that severe retirement of the government paper would bring 
deflation which would bear harshly on both business and farmer debtors. 
In other words, the 1878 statute claimed authority in Congress to deter
mine the issue of government circulating paper in order to regulate the 
on-going condition of the peacetime economy.216 In 1884 the Supreme 
Court validated this claim. The Court found that the debate in the federal 
Convention was too inconclusive to bar Congress from deciding th.at the 
issue of paper money would serve the national interest in a smoothly func
tioning economy. Congress's power to issue money could not fairly be tied 
only to its power to borrow, though that power itself was broad enough to 
validate a wide discretion in choice of means. Building on McOllloch and 
Veazie Bank v. Fenno, the Court found in Congress authority to provide a 
currency for the whole country for the service of the economy, and it 
found this authority "fortified" by Congress's power to regulate foreign 
and interstate commerce. Within so generous an endowment Congress 
must have discretion to judge the wisdom and expediency of issuing paper 
money. "whether ... in war or in peace," and whether "by reason of un
usual and pre~ing demands on the resources of the government or the 
inadequacy of the supply of gold and silver coin to furnish the currency 
needed for the uses of the government and of the people. " 217 

So far I have stressed the firm establishment by Congress and the Court 
of Congress's authority directly to create paper money, apart from the 
matter of legal tender. This emphasis does not match the emphasis of the 



184 / A LEGAL HISTORY OF MONEY 

policy makers of 1862-71, who generally did not contest this power of 
Congress, but fought rather over granting legal-tender status. However, my 
focus is true to the longer span of law-and-money history. Even by the 
years 1873-78, in which contending interests fought over contracting or 
expanding the greenbacks, the lasting issues were emerging as questions of 
who or what processes should determine the definition of lawful money 
(whether legal tender or not), and the quantity and timing of the provision 
of money. Measured by the longer course of policy, the grant or withhold
ing of legal-tender status proved much less an object of concern than the 
other attributes of government control of the system of money. In this 
longer perspective, the most important impact of the legislation of 1862, 
1863, 1865, and 1878, and the Court cases which grew out of these stat
utes, was to confirm in the broadest terms Congress's authority to create 
currency as well as coin. 218 

The fact remains, that in 1787 and in 1862 policy makers expressed 
their sharpest fear of government paper money when the law made it legal 
tender. The main object of fear was not the effect which money had pecu
liarly from legal-tender status. True, there was concern when given tokens 
were made legal tender retroactively, upsetting prior expectations. But 
retroactivity posed transitional problems; one way or another men would 
work through their older deals, and bargainers could adjust future trans
actions to legal-tender money. The more deeply disturbing aspects of 
legal-tender status were in what it symbolized and in the working effects it 
might have to make the symbol real. In the most unreconcilable fashion it 
symbolized the assertion that legal process should prevail over market 
process in determining what should be effective money, in practice as well 
as in law. More than assertion was at stake. Some who spoke against legal
tender paper in 1787 and in 1862 believed that legal-tender status would 
make given tokens so much more acceptable in practice-even if under 
compulsion-as to encourage larger issues of government paper than might 
otherwise circulate. To print money would be politically easier than pay
ing higher and higher borrowing costs or raising more and more taxes. 
Legislators would soon press their resort to legal-tender currency into de
structive inflation, subverting such controls as ordinary market dealing 
might otherwise create to hold the money supply in realistic relation to 
the flow of goods and services. 219 

The federal Convention let the Constitution stand silent on whether 
Congress had authority to confer legal-tender status on money; the record 
and the constitutional text fairly implied that Congress might do so as to 
coin, but it did no more than show the framers' distaste for legal tender as 
an incident of paper, without finally resolving what authority the Consti
tution gave. 220 In 1861-62 influential voices in and out of Congress sharp-
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ened the issue by asserting that the government should seek the funds it 
needed by going into the market to borrow, at whatever rates the market 
would demand by taking the government's bonds below par. Thus, in 1862 
when Congress elected to issue circulating, legal-tender notes instead, clear
ly it sought to reject market governance, though the premium which gold 
commanded over the government's notes quickly showed that legal-tender 
status did not negate market influence and that the basic issue was not 
legal tender but the quantity and timing of the money supply relative to 
the general flow of resource allocations. 221 To the extent that Congress 
gave legal-tender status to the 1862 notes because it thought that this fea
ture would make them in practice more acceptable as currency, mistaken 
or not, it acted within its constitutional discretion to choose means neces
sary and proper to carry out its other powers. In its 1870 decision invali
dating the legal-tender act the Court invaded the legislative sphere in sub
stituting its judgment on this point for that of Congress. The Court be
trayed unease on this score, when it also put its decision on "another view, 
which seems ... decisive, to whatever express power the supposed implied 
power in question may be referred." This "decisive" objection was the 
retroactive operation of the statute, which the Court found to offend "the 
spirit of the Constitution" symbolized in the contract clause limiting the 
states and in the due process clause limiting Congress. The essence of this 
objection was the drastic supplanting of market-established expectations in 
regard to the money value of contracts previously made. 222 Overruling the 
first decision, in 1871 a new majority of the Court held that Congress had 
authority to authorize legal-tender notes with both retroactive and pros
pective effect. The Court now ruled that market processes, as they oper
ated through the law of contract, must yield to legislative decision con
cerning what tokens must be accepted as legally satisfying obligations to 
pay money. "(G] eneral power over the currency ... has always been an 
acknowledged attribute of sovereignty." In view of the sweep of monetary 
powers given the Congress in contrast to the limitations put on the states, 
this kind of sovereign power should not be denied the United States. Con
gress could reasonably believe that legal-tender status would make the 
notes more acceptable in practice. whereas the ordinary course of market 
dealings would bring only steady depreciation of nonredeemable paper 
that was not legal tender; since such a judgment was within bounds of rea
son, Congress was entitled to make it, and thus to use Jaw to give money 
an ingredient the market could not supply. The function of constitutional 
languag~-to arm government to deal with a changing future-precluded 
restricting Congress to lawful money based only on precious metals, for 
the market for those particular commodities "might prove inadequate to 
the necessities of the government and the demands of the people." Nor 
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was there a "spirit" of the Constitution which exalted private contracts 
over the law's ultimate control of the system of money, even regarding 
contracts made before a given legal regulation was enacted. Uke other 
aspects of life, contract and the market must be subject to government's 
proper concern with the good order of social relations generally. "Every 
contract for the payment of money, simply, is necessarily subject to the 
constitutional power of the government over the currency, whatever that 
power may be, and the obligation of the parties is, therefore, assumed with 
reference to that power."223 When in 1884 the Court extended its earlier 
ruling by holding constitutional the reissue of legal-tender notes to serve 
the peacetime economy, it greatly extended Congress's authority to im
pose its own monetary policy on the market. The scope of this power, the 
Court re-emphasized, was "not defeated or restricted by the fact that its 
exercise may affect the value of private contracts .... [I] tis no constitu
tional objection to [the) ... existence or ... exercise" of a power of Con
gress "that the property or the contracts of individ!!als may be incidentally 
affected. " 224 

Along with these assertions of sovereign prerogative over the system of 
money went a continuing, lively distrust of government's capacity to use 
this power fairly or efficiently. The Congress and the Court were 
ultimately unwilling to tlnd substantial constitutional limits on Congress's 
control of money. But their policy-poorly articulated-was to use the law 
in ways calculated to foster and protect considerable scope for market, or 
marketlike, processes to affect the quantity, quality, and timing of the 
money supply. This policy took such shape as it achieved out of the cum
ulation of four kinds of policy decisions. 

First, Congress consistently put statutory ceilings on new components 
of the money stock. It did so in the original laws of 1862 and 1863, which 
finally held the total United States notes authorized to $450 miUion, and 
it did so in effect in the 1878 act which continued the greenbacks then in 
circulation to a maximum of the then outstanding total of $347 million. It 
set an ultimate limit on the quantity of circulating notes which might be 
issued by the national banks provided under statutes of 1863 and 1864, by 
basing them on eligible government bonds, available only in limited sup
ply, and within this outer limit for some years it imposed particular doUar 
limits. When it made concessions to those who wanted the coinage of silver 
and the issue of paper based on silver, it put ceilings on government pur
chases of silver and on the issue of silver-based paper. Consistent with this 
pattern, at the end of the period we are examining, when the Aldrich
Vreeland Act of 1908 authorized temporary associations of national banks 
to issue currency to meet financial crises, Congress carefully limited the 
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length of time for which the emergency currency might be outstanding 
and imposed an over-all limit on the total amount of such currency which 
all national banks might provide. 225 In this course of legislation Congress 
never seriously entertained the idea of delegating to any executive agency 
or to any organization of Qational banks continuing authority to decide
within statutory guidelines-what quantity of currency would best serve 
changing economic conditions. The absence of any such deliberate dele
gation was highlighted by occasional, but episodic, exercise of discretion 
by the Treasury to use such questionable power as it might have under the 
statutes to adjust the money stock to the economy. 226 Congress's general 
approach was consistent with traditional distrust of executive power and 
with other kinds of limits (for example, on corporate capitalization) famil
iarly imposed on private delegates of public-interest jobs. But, in the con
text of continuing public controversy over the inflationary dangers of 
paper money, there was more than a separation-of-powers value embodied 
in the consistent jealousy with which Congress held these matters within 
its own particular decisions. All law-sanctioned paper money implied more 
dependence on the fairness and self-discipline of Congress itself than pre
vailing opinion usually liked. Back of the precise finality of these statutory 
limits was a dream of the comforting supervision of an impersonal, objec
tive money market. 

Secondly, the Court early contributed to this pro-market pattern of 
policy, by a questionable reading of the legal-tender acts as not intended 
to bar enforcement of contracts which called for settlement not in money 
but in specified quantities of gold or silver. This interpretation tended to 
defeat the uniformity in media of exchange which has always been a prime 
object of law. This defect of the ruling is so striking as to suggest the pres
ence of a powerfully felt counter value. That counter value was the Court's 
obvious distaste for reading the federal statutes as encroaching any further 
than their terms strictly required, upon contract determinations as to what 
should be the operative means of exchange. 227 

Thirdly, between 1870 and 1900 recurrent controversy over the place 
of gold and silver in the money supply expressed a continuing search for 
the illusory certainty and objectivity of a commodities-market control 
rather than overt legal control of the money stock. Controversy moved 
through two phases. The first phase grew out of conservative demands that 
the United States notes be made legally and effectively redeemable in gold. 
In 1875 Congress made a commitment to resume gold payments in 1879, 
and by the latter year the Treasury succeeded in accumulating a sufficient 
specie reserve to make good the commitment.228 Along the road to this 
conclusion, in the immediate aftermath of the war, the Treasury launched 
a program of retiring the greenbacks. But this policy stirred fears of defla-
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tion among debtor farmers and businessmen-industrialists, especially
who wanted an expanding economy and hence wanted an expanding 
money supply. Responding to this pressure, in 1866 Congress put the 
brakes on the Treasury's contraction efforts; in 1868 it "suspended" the 
Treasury's authority to reduce the currency; in 1874 Congress authorized 
a small increase in greenbacks (from $356 million to $382 million, though 
with a firm ceiling at $382 million); in 1875 it provided that the Treasury 
should retire $4 of its circulating notes for every SS increase in national 
bank notes, and then finally in 1878 Congress again suspended retirement, 
to leave outstanding $347 million of greenbacks.229 Despite the difference 
in their goals, there was a significant likeness in the attitudes held by many 
of the opponents in the fight over retiring the greenbacks. Those who 
wanted to reduce, and ultimately eliminate, the government notes sought 
to make the market supply of gold provide the base of the money supply, 
and thereby reduce the influence of political processes. Many who op
posed retiring the greenbacks argued that the government notes should be 
left as they were, while the increase of business activity caused the econ
omy to "grow up to them." Some conservative financial opinion opposed 
the 1875 act promising resumption of specie payments, because many 
bankers and businessmen distrusted any central, money management, and 
saw this statute as a move in that direction. On both sides, thus, there was 
underlying desire to increase the role of market processes, and reduce the 
role of government in regulating money. 230 

The second phase of controversy over a specie base for the money sup
ply concerned the relative roles of gold and silver. A bewildering variety of 
ideas and interests played over this issue from the late seventies to 1900. 
The most stable element in the controversy-one not focused on monetary 
policy-was the straightforward industrial interest of the silver miners. 
Some paper-money men who at bottom wanted no restriction of the 
money stock to any specie base supported free coinage of silver because 
they saw this as a measure which in practice would lead to greater paper 
issues. But many of the gold men, the silver men, and the practical politi
cians who bargained between them, had a good deal in common from a 
separation-of-powers point of view. All of these wanted some specie base, 
because it would reduce the continuing intervention of lawmakers in deter
mining the money supply. Justice Stephen J. Field spoke the basic article 
of faith shared by many such opponents: To him It was "the fact, ac
cepted by all men throughout the world, that value is inherent in the pre
cious metals; that gold and silver are in themselves values, and being such, 
and being in other respects best adapted to the purpose, are the only 
proper measures of value. " 231 Secretary of the Treasury Hugh McCu11och 
translated this sentiment into a prescription for a separation of powers 
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between the law and the market: "Coin being the circulating medium of 
the world, flows from one country to another in obedience to the law of 
trade, which prevents it from becoming anywhere, for any considerable 
period, excessive in amount; when this law is not interfered with by legis
lation, the evils of an excessive currency are corrected by the law itself. " 232 

Beyond this point, supporters of a gold base relied on the limits of gold 
supply to prevent an inflationary increase in the money stock and hold 
money to a value which was real because it was intrinsic. Their fears had 
confirmation in the support which some paper-money men gave to silver 
precisely because they thought either that silver would usefully supple
ment paper, or because of its inconvenience would facilitate further issues 
of paper.233 On the other hand, silver spokesmen saw gold to be in such 
limited supply that a legally imposed gold standard spelled an artificial, 
law-created monopoly of money in the hands of those who controlled 
credit. In contrast, silver had come into easy supply, so that a silver base 
insured that financial men could not use the legal framework of money to 
their peculiar advantage. 234 We must not exaggerate the amount of such 
thinking which went into the twenty-five-years combat over the gold-silver 
ratio; emotion, myth, political ambitions, and the silver miners' search for 
a guaranteed market gave more impetus to the confused controversy than 
did ideas about cause and effect in the workings of money. Nonetheless, 
among the factors shaping policy the record includes a continuing desire to 
use some kind of specie market to regulate the money supply in order to 
limit the influence of law. 

Finally, in creating a national bank system in 1863 and 1864 Congress 
further showed its preference for marketlike rather than government regu
lation of money. Proponents argued for the new national banks as poten
tial buyers of government war bonds. But there was never convincing 
enthusiasm for this rationale; at best this new bond market promised to 
develop more slowly than the government's needs. It was a monetary 
goal-to provide a uniform and reliable national currency-that sustained 
Secretary Chase's stubborn persistence in getting his national bank legisla
tion. Chase did not want government directly to issue paper money and 
with great reluctance accepted the authorization of the legal-tender notes. 
Like Hamilton, he feared that Congress would always yield to political 
pressures to inflate government-issued currency; like Hamilton, he had 
confidence that private bank management, within general limits set by 
statute, could resist such pressures. Some opponents of the national bank 
system highlighted this market-government, separation-of-powers value 
issue by objecting that the creation of money should be viewed as a func
tion of government which it might not properly delegate. 235 On the other 
hand, Chase differed from Hamilton-and from Biddle-in readily favoring 
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a dispersed rather than a centralized private-banking system, thus further 
electing a market-type rather than an administered discipline of money. 
Neither Chase nor his supporters sought to achieve a uniform national cur
rency through a third Bank of the United States. Chase lacked the under
standing of money and credit which might have inclined him to want a 
central bank. But the prime reason why he did not take this tack was 
undoubtedly that no practical politician would see profit in rekindling the 
controversy which had attended the end of the second bank. State· 
chartered banks had now had twenty more years in which to increase their 
number and the interests vested in them. State bankers mustered enough 
opposition to the new national banks to suggest the towering hostility that 
would have met a proposal for a federal central bank with a branching 
apparatus to extend its influence throughout the country. Thus the sup
porters of the 1863-64 legislation were content to rely on McCulloch v. 
Maryland to warrant Congress's authority to charter banks for national 
purposes, without trying to re-create Biddle's bank. 236 Instead, they bor
rowed from New York the pattern of a free-banking law, inviting the 
creation of many separate, private banks. The statutory regulations they 
imposed-minimum capitalization, required reserves against deposits and 
bank notes, United States bonds deposited as security for bank notes, peri
odic reports of condition-were relevant more to the business soundness of 
individual banks and their individual note issues, than to the efficiency of 
the national banks as a money-supply system. 237 The national bank acts 
created a national supervisory office, that of the comptroller of the cur
rency. However, the functions of that office, like the underlying pattern of 
the statutes, looked simply to the regularity and security of issues of bank 
notes and the maintenance of required reserves by individual member 
banks of the system. Congress imposed, and charged the comptroller to 
enforce, some outside limits on national bank note issues, and Congress 
asserted control of authorized total issues by specific statutory ceilings and 
regional distributions. These regulations were static rather than dynamic. 
Rather than locating and legitimizing responsibility for bringing the na
tional banks' contribution to the money supply into functional relation to 
the economy, Congress mainly set fiXed outer limits of policy which intro
duced dysfunctional rigidities. As with contemporary state banking laws, 
the emphasis of the national acts was on securing the currency as if it were 
a debt to be paid, rather than managing it to serve the economy.238 The 
outcome was partly the product of ignorance and want of vision. It was 
partly, also, the product of a preference, so taken for granted that policy 
makers did not feel need to expound it, for letting the volume and timing 
of national bank-note currency be determined by the cumulative impact of 
profit-seeking by individual banks, as a kind of money market, rather than 
by any deliberate management. 
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Contests over public and private controls on money between 1860 and 
1908 were misdirected in proportion as they fastened on coin and cur
rency and neglected bank lending. which had become the principal source 
of the money supply. 239 In the free-banking laws which became the norm 
in the states and were taken as the pattern for the national bank !lystem, 
law contributed to creating the problem, joining calculated, permissive 
public policy to the driving energies of businessmen. Having thus fostered 
private agencies for expanding deposit-check money, legislators left this 
principal component of the money stock substantially alone through two 
generations of unsettling fluctuations in credit, punctuated by costly 
financial crises. The law's one major attention to bank deposits was tore· 
quire that the individual bank hold a legally fixed coin or currency reserve 
against deposits. Established in only a handful of states before 1880, a 
law-imposed reserve existed in some fifteen states by the turn of the cen
tury and was a feature borrowed from the pioneering state legislation in 
the national bank acts in 1863 and 1864.240 However, neither in concep· 
tion nor in effect were these reserve requirements instruments for regulat· 
ing the over-all supply of deposit-check money. Their original purpose was 
to protect depositors as contract claimants of the banks. They were fixed 
requirements, which made no claim and created no means for any legal 
agency to relax or tighten the required reserves in order to induce increase 
or decrease in bank lending relative to the condition of the economy. 
Standing alone, reserve requirements created no resources in law for a 
credit pool by which government might affect private banks' lending. Nor 
did the legal reserve requirements provide means to relate the stock of coin 
and currency to the condition of deposit-check money; the neglect of the 
deposit component bore fruit in recurrent runs on banks. when the law's 
very success in building confidence in the currency led fearful depositors 
to clamor for currency in preference to deposits. Moreover, in effect the 
reserve requirements abdicated legal responsibility for the over-all con
dition of bank lending, while they fostered private, centralized power 
which the law in nowise made publicly accountable. The statutes did so by 
authorizing local banks to keep substantial parts of their required reserves 
as deposits with other banks in key cities. This portion of the required 
reserve tended to move especially to New York City, and there to be lent 
largely on call in supporting stock market transactions. The outcome was 
to focus the pressures of fearful depositors or nervous local banks on one 
or a few private money markets, typically at times when general business 
conditions were disturbed, and with no publicly responsible agency avail
able to furnish either added credit, or currency, or supervision, if the 
demands made exceeded the capacity of the private banks. 241 

Conceivably, the law's limited attention to deposit-check money re
flected a conscious separation-of-powers judgment comparable to that 
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which led Hamilton and Chase to prefer currency issued by privately man
aged banks over currency issued by government. By this reading, legislators 
left deposit-check money to be managed mostly by the play of private 
credit markets, because they distrusted government's capacity to act with 
wisdom and skill to adjust contending interests for the general good. How
ever, the record does not support so rational an interpretation. Through 
the nineteenth century there was no substantial effort to create legal su
pervision of the volume, timing, and quality of bank credit as a whole. Had 
such an effort been made-with energy comparable to that invested, say, in 
the gold-silver controversy of the last quarter of the century-probably a 
sharp issue would have been drawn over the relative weight of market and 
government controls. The bitter contest waged in 1912-13 over banker 
control compared with public control of a new central-bank apparatus 
suggests how lines of combat would have been drawn, had the matter been 
put to decision earlier. However, since the question was not pressed to 
issue in the nineteenth century. it is at most a plausible hypothesis that 
strong but latent attitudes and interests supported the reliance on market 
controls of deposit-check money which was the principal policy de facto 
before 1908.242 The terms in which the battle was waged over the Federal 
Reserve System suggests a second, more basic difficulty in the nineteenth
century policy record. As late as 1912-13, in a climate then favorable to 
extending legal controls over money, debate still centered largely on cur
rency and on reserves against currency and deposits and contributed little 
to ideas about managing over-all bank credit. It is not surprising, therefore, 
that prevailing opinion through the nineteenth century identified money 
with coin and currency and simply did not perceive bank-created deposits 
as part of the problem. True, more sophisticated observers appeared, who 
reckoned deposits and checks in the active money supply. But common 
attitudes treated bank lending as part of the realm of private contract and 
of relevance in public policy only as that policy favored free contract and 
protected obligations among the contracting parties themselves. No issue 
was pressed between government and market controls on deposit-check 
money largely because prevailing perception did not include deposits as a 
component-let alone the principal component-in the system of 
money. 243 

Two developments in the second half of the nineteenth century showed 
that the growth of deposit-check money was creating new problems in 
organizing the money supply. In a fumbling way these developments ac
knowledged that the money system needed control apparatus more delib
erately managed than markets operating only through the cumulative 
impact of thousands of private transactions. One of these developments 
was the expansion of clearinghouse procedures created by private agree-
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ment of large-city banks. The other was the tendency of the United States 
Treasury to play a central banker's role with the leverage afforded by the 
public moneys. 

Several New York City banks established the first clearinghouse in 
1853. Set up at first simply as an exchange convenience, the device had 
such utility for the systems relationships of its participants that its func
tions steadily expanded. In short order clearinghouses moved into regulat
ing the solvency of their member banks and policing their members' liquid
ity under the effective discipline of required daily settlement of balances. 
Assuming to a limited extent the role of lenders of last resort, they created 
interest-bearing. clearinghouse certificates based on deposited liquid secur
ities. By 1860 they had added agreed pooling of specie held by trustee 
committees. After 1873 the issue of clearinghouse certificates became a 
regular response to currency crises. Slowly. in the early 1900s clearing
houses began to establish uniform collection charges. or par collection, for 
out-of-town checks. The growth of correspondent relations between coun
try banks and central-city banks in effect extended the impact of clearing
house operations in the large cities. 244 

The clearinghouse developments showed that there was considerable 
potential for using private agreements to impose organized controls on 
otherwise unplanned credit markets. Yet, the experience also showed ser
ious limitations in this contract-style response to the needs of the money 
supply as a system. The growth of systems cooperation through such local
ized and diverse channels was slow, hampered by competitive jealousy and 
parochialism; as late as 1893 resort to clearinghouse certificates in crisis 
was limited to a few big cities, and regulation of collection charges lagged 
far behind the increased use of checks. In the continuity and day-to-day 
closeness of their scrutiny. the clearinghouses applied a discipline to their 
members' lending practices which was far superior to the clumsy. static 
limits indicated by fixed legal-reserve requirements. But dependence on 
private volunteer effort limited the geographical scope and the financial 
resources which clearinghouses could command. The law's legislative pro
cesses were slow and clumsy. too, and they also tended to respond to paro
chial interests. Nonetheless, Congress provided a single arena of decision 
for problems that made themselves felt nationwide, and Congress could 
provide standards and apparatus reaching throughout the whole country. 
and financial resources to match the pressures of country-wide prob
lems. 245 The ultimate defect in private organization of controls through 
the clearinghouses arose from their very progress-as had been the case 
with the second Bank of the United States. In the financial crisis of 1907 
clearinghouse certificates were issued by fifty-one clearinghouses, and by 
some in denominations small enough to allow the certificates to function 
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as a circulating medium. At this point, privately organized power once 
again touched so broad a range of public interests as to generate calls for 
public regulation. Already, in 1895, 1898, and 1902, Congressmen had 
introduced bills to legitimize the terms of issuing clearinghouse certif
icates. In 1908 Congress enacted the Aldrich-Vreeland Act, authorizing 
agreements among groups of national banks to provide currency backed by 
a wide range of security, including short-term commercial paper, but under 
a statutory ceiling and subject to taxes designed to compel rapid retire
ment of the issues. 246 

The Treasury provided the other groping response to the need for some 
central management of money derived from bank lending. Thanks to the 
public revenues, the Treasury often held great potential power to grant or 
withhold liquid assets on which banks could base their lending. The first 
half of the nineteenth century saw scattered incidents in which the Trea
sury used this power-restrictively, for example in the Specie Circular of 
1836; expansively, in shifting public deposits from the second Bank of the 
United States to selected state institutions. The Independent Treasury Act 
of 1846 formally divorced the Treasury from money-management rela
tions with banks, and Secretary Chase so rigidly applied the (amended) 
1846 act as to thrust the government into creating a fiat currency. But the 
acts of 1863-64 gave the Treasury authority to use the new national banks 
as depositories of public money. Other statutes providing for qualified re
tirement of the greenbacks in effect put further discretion in the Treasury 
to affect the money supply by temporary variations in the quantity of 
those notes available. Within this framework, in the last quarter of the cen
tury by administrative practice the Treasury developed several modes of 
enlarging or contracting the reserves available as a base for bank lending. 
On occasion it released or reissued greenbacks to relieve a seasonal short
age of currency. To prevent the deflationary effect of accumulating reve
nues, it used its surplus to redeem government debt or to prepay interest 
on the debt, and it deposited internal revenue proceeds in national banks, 
sometimes placing such deposits to relieve seasonally tight money in agri
cultural areas, sometimes to add to central-city reserves. Through the end 
of the nineteenth century these Treasury actions were sporadic, ad hoc 
responses to particular urgencies. The Treasury was reaching toward cen
tral-bank functions, but without contributing to the economy the confi
dence which could rest only on a responsible definition of mission and an 
assured continuity of resources. Secretary of the Treasury Leslie M. Shaw 
(1902-6) sensed that desirable impact was lost for want of more formal 
assignment of jobs and the means of doing them. At the end of several 
years of the most conscious and active Treasury efforts at money manage
ment, Shaw recommended that Congress provide a $100 million fund for 
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deposit or withdrawal from banks as the Treasury might find expedient to 
adjust the money supply to the movements of the economy, plus power to 
vary banks' reserve requirements against deposits as well as to change the 
conditions for national bank-nole issues to enlarge or contract the circula
tion as the Treasury found desirable. In effect, Shaw would have put the 
Treasury directly into the role later given to the Federal Reserve System. 
The close contest and compromises out of which the Federal Reserve 
emerged ten years later indicates that Shaw's proposals were politically 
impracticable. That he made the proposals at aJI, however, was significant 
of the tardy movement of public policy toward legal controls which would 
recognize the reality of bank lending as the critical component of the 
money supply. 241 

Roles of Major Legal Agencies 

The years just after the war witnessed extraordinary activity in amend
ing the federal Constitution. But, though men fought hard over the legit
imacy of various legal actions on money between 1860 and 1912, they did 
not bring formal constitution-making processes into play on these ques
tions. This is not surprising, for with one exception the matters in contest 
did not reach beyond the bounds of established legislative and judicial pro
cedures. Within the standards set by the Constitution's language and the 
records left by those who framed and adopted that language, and. within 
the scope which seventy-five years of political practice allowed for devel
oping constitutional doctrine by legislative, executive, and judicial prece
dent, no formal change was required to accommodate the direct issue of 
government currency in national emergency, the chartering of national 
banks as agents of national governmental and economic goals, the pre
emption of the role of state-chartered banks in issuing currency. the reso
lution of the place of gold and silver in national patterns of money nota
tion and value, or the subjection of past or future market transactions to 
the sovereign's power to fix the terms of a money system which was a 
necessary constituent of any market. The possible exception, where fair 
argument can be made that change should have been by constitutional 
amendment, consists in the 1878 statute authorizing continuation andre
issue of United States notes in peacetime, to serve the regular needs of the 
economy, and the Court's validation of that statute in 1884. There is sub
stantial question whether the 1878 act had warrant in the Constitution's 
terms, read in the context of sharp contemporary differences over gov
ernment-issued currency and the cal!tion and distrust manifest toward 
such issues in the federal Convention. Taken in that setting, the matter did 
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not lie in the realm of debatable fact and judgment familiar to questions 
under the necessary and proper clause-a realm in which our practice 
firmly legitimates growth by legislative and judicial precedent. Rather, at 
issue was a more naked question-whether the 1878 statute feU under any 
basic head of Congress's authority at all. What the Congress and the Court 
did here pressed our informal practice of constitutional amendment to its 
limit. On the whole. it seems fair to judge that their actions did not go 
beyond the limit, in light of the indicated constitutional intent that the 
national government fully control the system of money and that it enjoy 
broad authority to promote a truly national economy. 248 

Congress was the primary forum in which basic decisions were taken on 
the law of money in this period. The federal executive supplied some initi
ative in programming policy, but either the goal of its activity was legisla
tion (as in the national bank laws) or its action (such as the Treasury's 
episodic ventures in money management) could go on only within a statu
tory framework. The Court made itself felt in this field almost entirely by 
responding to questions posed by legislation-ruling on the constitution
ality or the interpretation of what Congress had done. Functional logic 
dictated that Congress should provide the main content of the law on the 
money supply. After 1860 there was fresh need to generalize monetary 
policy for national goals; generalization is the special job of legislation; 
generalization of national policy is the special job of the national legisla
ture. Challenges of war and then of peacetime economic growth called for 
new organization of the money supply; to provide government apparatus 
(as in the office of the comptroller of the currency) or franchises to serve 
public interest (as in the national banks), or broad standards or rules to 
govern conduct (as in defming legal tender or the relation of gold and 
silver in the money base), was to take legal action of such character as our 
tradition assigned to the legislative branch. In a time of increased public 
revenues and spending, government fiscal policy could not but affect the 
supply of money available in private channels; no job was more firmly set 
as the exclusive prerogative of the legislature than control of the public 
purse. So far as Congress allowed, legislatures likewise made the states' 
most important contribution to monetary policy, when they used their 
franchise powers to spread the free-banking laws and so to help multiply 
agencies to create deposit-check money. 249 

The executive in the federal government-more the Treasury than the 
president-gave some direction to monetary policy in the war years, 
though its action was uneven and often faltering, whatever its errors or 
shortcomings. After the war federal executive policy leadership lacked in
sight or sustained creativity. The country might fairly ask from the Trea
sury more sophistication in money matters than could be expected from 
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general opinion. But the Treasury did nothing to educate Congress or the 
country in the significance of bank lending as the principal source of the 
money supply. Indeed, this deficiency was thrown into sharper relief by 
the Treasury's spasmodic ventures in manipulating the public debt or the 
public deposits to affect bank reserves. The most costly default in exec
utive leadership was that successive presidents and their financial advisers 
uncritically accepted and merely reacted to the common opinion which 
held that the specie base of money was the key issue in monetary policy, 
first in the contest over providing specie payments on United States notes, 
then in the sterile controversy over free silver. 250 

Tradition and practice have assigned to the Congress and the presidency 
large responsibility for mediating the conflict of major interests in the na· 
tional society. Hopefully these agencies may help resolve conflicts in work· 
able peace and rationality, in ways calculated to serve the public interest. 
So measured, the legislative and executive efforts put into making mone
tary policy between 1870 and 1908 appears either feeble or largely 
wasted; about the best that can be claimed for the performance is that it 
had the negative virtue of rejecting extremes of inflationary or deflation· 
ary policy urged on government by zealots of soft· and hard-money per
suasions. Again, what dominates the record is the unrealistic concentration 
upon the specie basis of the money system: unrealistic because it sought 
an impossibly impersonal and automatic governor for the money supply 
and because it omitted concern for the general condition of bank lending 
which produced the bulk of the money supply. Within this unprofitable 
frame of reference Congress proceeded to fail the public interest-by al· 
lowing the silver mining industry to wield absurdly disproportionate influ
ence on policy, by warping monetary issues to serve narrow and short-term 
partisan advantage, and by allowing policy direction to be lost amid the 
confused and fragmented estimates which a variety of special interests 
(merchants, bankers, industrialists, labor organizers, farmers) made from 
time to time of what they could gain or lose by one device or another. 
Probably the greatest social cost of all this shuffling lay not in the peculiar 
profit which any of the special interests won for itself, but in the fact that 
their interplay-undisciplined by any strong policy leadership generated 
through legal process-added to the misdirection of effort which subjected 
the country to the costs of an inefficient system of money. m 

The most convincing plea in mitigation of this poor legislative-executive 
performance is that men lacked knowledge to better adapt the system of 
money to the rapidly expanding market society of the late nineteenth cen· 
tury, and lacked tradition or experience in providing the administrative 
skill and organization which more ambitious money management required. 
These are valid points. TI1ey remind us with what grinding force ignorance 
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and inertia constrain public policy making. But it is precisely because ig· 
norance and inertia weigh so heavily on life that, in a fairly open society, 
we properly measure policy makers by their capacity to use the resources 
of legal process to add more meaning to experience. By this test the Con
gress and the presidency, most charitably judged, did a mediocre job in 
shaping monetary policy in the last quarter of the nineteenth century. 252 

The Supreme Court's contribution to monetary policy between 1860 
and 1908 was chiefly to give Congress the scope to do better than Con
gress did. The Court began with a major blunder in 1870, when it ruled 
that Congress had exceeded its constitutional authority in giving legal· 
tender status to the United States notes authorized by Congress in 1862. 
There was some ground to question Congress's authority to issue any 
paper money at all, although notes issued-as these were-to help meet a 
national war emergency were clearly within the powers which those who 
spoke in the federal Convention showed that they meant Congress to have. 
Quite a different issue was posed, however, by the grant of legal-tender 
status. If legal-tender quality was warranted, plainly it was on the ground 
that it was a necessary and proper incident to fu1fdling Congress's author
ity to issue an effective currency, or to borrow money in order to deal 
with emergency war financing. What Congress might reasonably deem a 
necessary and proper means for exercising its basic authority presented 
questions of fact and of judgment on facts, regarding which by traditional 
doctrine Congress's action was entitled to the benefit of a strong presump
tion of constitutionality. 253 The utility of legal-tender status to effectu
ating Congress's scheme for financing the war was at least in the realm of 
reasonable debate, and hence must be upheld. When the Court first held 
invalid the legal-tender acts, it flagrantly invaded the sphere of legislative 
prerogative; in a contemporary criticism Oliver Wendell Holmes, Jr., put 
the matter accurately when he said that the decision "presented the curi
ous spectacle of the Supreme Court reversing the determination of Con
gress on a point of political economy."254 1n 1871, reversing itself to up
hold the legal-tender acts, the Court corrected its error, and properly relied 
on the presumption of constitutionality to do so. Considerable ink has 
been spilled over the fact that this reversal was by the votes of two recent 
appointees, Justices Bradley and Strong, with the Inference drawn that 
President Ulysses S. Grant packed the Court to get the decision. Respon· 
sible later appraisals have found no basis for the charge; the already 
formed and declared views of the two appointees, that the legal-tender acts 
were within Congress's constitutional authority, were known to Grant, but 
there is no evidence that the appointments were conditioned on any 
pledge of future votes, nor was there any departure from regular practice 
when a president nominated men with whom he felt a community of 
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values on matters of broad public policy. In any case, the first legal-tender 
decision was so clearly an improper exercise of judicial policy making, and 
the second decision so clearly a proper exercise of judicial self-restraint, 
that the innuendos over the Bradley-Strong appointments have the impor
tance only of gossip. 255 The third legal-tender decision, in 1884-upholding 
the continuation of government note issues to serve the regular, peacetime 
economy-perhaps pressed to the limits of the Court's proper authority to 
shape the Constitution to changing concepts of public policy. But the 

decision had reasonable warrant in the general monetary policy indicated 
by the Constitution as well as in the commerce power, and it did not in
volve the vice of the 1870 decision, of identifying the justices' views of 
economic wisdom with the Constitution. 256 

ALLOCATIONS OF CONTROL OVER MONEY: 1908-70 

When we look at the latest period in monetary policy there is tempta
tion to find that lawmakers have resolved all problems and achieved a set· 
tied pattern of values. The urge to discover comforting order is under
standable, but lacks realism. The years after 1970 would probably find 
monetary policy still in lively and often confused controversy, still bedev
iled by want of knowledge and of will and by clash of interests. This state 
of things should not be surprising. The system of money was an effective 
instrument of power and was functionally tied to allocating resources and 
distributing costs and benefits in this high division-of-labor, high capital
investment society; public policy here could not become fixed so long as 
men contested over economic power and bumbled their way toward new 
apportionments of gains and losses in their common living. Nonetheless, 
the years 1908-70 hang together as a chapter in the allocation of power 
over money, and some matters of policy do in those years fall into a set
tled condition. Questions of the federal balance now &ppear resolved in 
favor of centralizing major money-policy decision making. Jurisdictional 
questions between official'and private power now stand firmly resolved in 
favor of official controls; what here remains in question is whether govern
ment can command or acquire the skills and discipline to make its controls 
meaningful. It was regarding the separation of powers among official 
agencies that this period showed lhe most unsettled basic issue, concerning 
the relative roles of the Treasury and the new Federal Reserve System. 

National and State Authority over Money: Regional Federalism 

These twentieth-century years showed that there remained no substan
tial question arising from the existence of the states, as to the plenary 
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power of Congress over the system of money, when Congress chose to use 
that power. When Congress authorized change in the gold content of the 
dollar in 1934, the Court treated as the only serious constitutional ques
tion the claim on behalf of private right against retroactive application of 
the change; no issue of federalism troubled the justices.251 Creation of the 
Federal Reserve System in 1913 and of the Federal Deposit Insurance 
Corporation in 1933-34 might be thought to raise more colorable issues 
that Congress was invading spheres of public policy which the Tenth 
Amendment left to the states. By regulating rediscount rates and by affect
ing terms of credit through open-market buying and selling of government 
securities the Federal Reserve Board and its regional banks injected potent 
federal regulation into creditor-debtor relations whose general incidents 
were typically governed by state law; bank deposit insurance, some said, 
was just a matter of creditor security, which was the normal business of 
state law. Perhaps because the bases of federal authority were so welles
tablished in this realm, the Supreme Court was not required to rule on the 
constitutionality of the Federal Reserve System or the FDIC.258 Judges in 
lower federal courts found no difficulty in upholding Congress's authority. 
in the rare instances where litigants pressed the Tenth Amendment issue. 
Congress was well within the area of discretion which the necessary and 
proper clause gave it, in deciding that the Federal Reserve and the FDIC 
were agencies reasonably calculated to promote and protect the good 
working of a national system of money. If the ordinary operation of state 
law of contract or property, or the conduct of transactions ordinarily gov
erned by state law. had material effect upon the national money system, 
Congress might to such extent supersede state law. This was made plain by 
Supreme Court decisions reaching from McCulloch v. Maryland to Juilliard 
v. Greenman, and by cases upholding broad statutory protections for the 
federal functions of national banks created Uilder the act of 1864. The 
conclusion was so clear. thought the federal Second Circuit Court of 
Appeals, that it "would [not] ... 5eem even reasonable to argue" that 
there was not federal power to warrant Federal Reserve open-market oper
ations undertaken to regulate terms of bank credit. 259 

That Congress had authority to set its own goals and create its own 
agencies of monetary policy did not necessarily challenge the continued 
existence of state-chartered banks as contributors to the money supply. 
Under the Constitution and congressional and judicial precedent, banking 
was the only field left in which state lawmakers might help shape the 
system of money. Here the twentieth-century years consolidated positions 
already well set. However. in those years the central government asserted 
greatly increased general power over the national economy. This develop
ment naturally suggests the question, whether Congress might validly elim-
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inate state·chartered commercial banks or require all state-chartered finan
cial institutions to submit their deposit business to federal regulation, as 
measures necessary and proper to federal control of a money supply now 
provided mostly by checks drawn against deposits. 260 The question re
mained without direct answer, because Congress never directly posed it. 
Unlike its gesture of 1865. in the twentieth century Congress never acted 
to abolish state banks, nor even to impose uniform reserve requirements 
on them. When it created the Federal Reserve System in 1913 and in 1933 
and 1934 set up a system to insure bank deposits, it took deliberate deci
sions to leave optional with state-chartered banks whether they would 
enter these arrangements or, having entered, withdraw, though it condi
tioned their entry on terms set by federal statute or by federal administra
tors under statutory delegation. 261 This policy could be taken to mean that 
the continued co-existence of state-chartered banks created some check on 
restrictive regulations imposed by Congress or the Federal Reserve Board 
on member banks, lest the latter find it to their interest to leave the sys
tem and operate apart under state charters. However. the record did not 
show that members of the system overtly used this threat. 262 Because all 
bank lending affected the money supply. Congress might have been 
brought seriously to consider pre-empting regulation of commercial bank
ing, had states shown a disposition to attempt some positive money man
agement through the terms they set on state bank operations. But, with 
one exception. the states held their regulations within closer confines; 
their principal declared goals were to restrict the chartering of banks to 
numbers sufficient to serve the ordinary business needs of localities and to 
supervise banks to assure their integrity as going businesses for the benefit 
of their creditors. 263 In this context. twentieth-century state banking 
law-more sharply than its counterpart in the first half of the nineteenth 
century-spoke simply for local interests involved in local economies, and 
did not enter the area of monetary policy where Congress might assert 
paramount control. 264 The one exception to this limited pattern was in
structive. Between 1907 and 1918 a handful of states created statutory 
schemes of deposit insurance for their own chartered banks. Such mea
sures touched monetary policy. be<:ause they helped support deposit-check 
money. Under the impact of agricultural depression in the 1920s, these 
plans collapsed; individual state economies offered too narrow an asset 
base for a secure insurance scheme. Thus the states' one positive innova
tion in banking law directly affecting the system of money failed in a way 
which pointed up the functional pressures toward central-government con
trol. In any event, in their time these state deposit-insurance plans were 
not seen as challenging paramount federal power. 265 Had Congress been 
brought squarely to pre-empt the whole field of commercial banking, as an 
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action necessary and proper to providing a suitable national money supply, 
probably the Court would have sustained the legislation. 266 

In the national bank acts of 1863 and 1864 Congress had set a policy of 
competitive coexistence of nationally chartered and state-chartered banks. 
After experience showed the limited impact of the 1865 federal tax on 
circulating state bank notes, federal legislation held to the coexistence pol
icy. Congress made some effort to arm national banks with powers en
abling them to compete in offering services to customers and with protec
tions against state taxes or regulations which might impair their ability to 
fulfill federal policy; on the other hand, so far as consistent with fulfilt
ment of their federal functions, national banks were held to compliance 
with state laws. This continued to be Congress's declared policy on rela
tions of federal and state banking law in the twentieth century. But the 
policy was not as settled as it might appear to be. Both sides in the rela
tionship were unhappy. National banks complained that Congress did not 
truly equalize their competitive position vis a vis state-chartered banks. In 
the early 1960s a vigorous comptroller of the currency, James J. Saxon, 
criticized federal administrators for not having used the discretion he 
found in the statutes to allow national banks to be more competitively 
innovative. In turn, state bankers and bank regulators were stirred to fear 
and controversy by the comptroller's liberality in chartering new national 
banks and enlarging the business privileges of national banks; concern 
appeared that state banks might begin to convert to federal charters to get 
more flexibility for action. However, through 1970 neither party had 
mustered enough strength or concern to obtain a restructuring of the coex
istence policy from Congress. 267 

Coexistence was plainly a kind of policy Congress was constitutionally 
authorized to make in an area of concurrent national and state powers. It 
was a policy which could be pursued without prejudice to such further 
authority as Congress might have, if it chose to assert it, to supersede state 
laws in order to achieve a paramount federal purpose. 268 The debatable 
issue over the competitive coexistence policy was of its wisdom and not of 
its constitutionality. There is little in the record to show that competitive 
coexistence continued and took further root in the twentieth century for 
reasons better than institutional inertia (the familiarity of state-chartered 
banks, plus a generalized bias in our political tradition favoring dispersed 
power) reinforced by the vested interests of state banks and state adminis
trators. The unreality of a federal balance-of-power rationale for a dual 
banking system is suggested by the absence of concrete evidence that the 
option to hold a state charter and stay apart from the Federal Reserve 
System was used by member banks of the system to check its power.269 

The reality of the interests vested in state banking systems was attested in 
the process of shaping the Federal Reserve Act and, again, in the 1930s. 
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The suggestion was made in 1913 of requiring Federal Reserve member
ship by all banks accepting deposits on which checks might be drawn. The 
idea met political opposition too formidable to be overcome, from state 
banking commissions, from state bankers resisting both federal jurisdiction 
and the threat of regulations more restrictive than those of the states, and 
from big city banks which feared the loss of correspondent accounts. The 
banking acts of 1933 and 1935 in substance limited the new federal de
posit insurance to banks which became members of the Federal Reserve, 
but Congress removed the requirement in 1939.270 Yet, only with diffi
culty could the coexistence policy be justified in functional terms. Func
tionally. money should be a single system for the national economy. Since 
all banks were implicated in creating money, functional values pointed to 
banks under one system of law. The dual banking pattern was dysfunc
tional insofar as it allowed diverse reserve requirements, varying standards 
of bank examination, and uneven controls on the quality of bank-created 
credit. There was plausible functional argument for the existence of nu
r_nerous independent banks rather than a few institutions with many 
branches. But the advantages of unit banks as facilities responsive to local 
need were advantages of maintaining a kind of widely dispersed credit 
market, and not of maintaining dual legal regulation. 271 

The federal policy of competitive coexistence did not preclude federal 
regulation of state bank operations in particular respects which the central 
government found to bear upon an effective national money supply. Thus 
President Roosevelt's bank "holiday" proclamation of 6 March 1933 
closed all state as well as national banks at a moment of nationwide finan
cial crisis. 272 "For the purpose of preventing the excessive use of credit for 
the purchase or carrying of securities." the Securities and Exchange Act of 
1934 empowered the Federal Reserve Board to regulate the amount of 
credit that might be extended or ·maintained on any federally regulated 
securities by state or national hanks. 273 The federal Bank Holding Com
pany Act of 1956, as amended in 1966, provided federal standards for 
creation of bank holding companies and approval of their acquisitions, 
applicable to "any institution that accepts deposits that the depositor has 
a legal right to withdraw on demand." This statute thus set a federally 
determined floor for regulating holding company activity involving state as 
well as national banks; the act reserved to the states the right to adopt 
more restrictive legislation, if they chose to do so.274 Resolving doubts as 
to applicability of the Sherman and Clayton acts to banks, federal legis
lation on bank mergers in 1960 and 1966 applied to state as well as to 
national banks. 275 

In the second half of the twentieth century the impact of federal reg
ulation on the monetary role of state banks could not be measured simply 
by explicit supersession of state by federal law. In J 864 Congress had 
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adopted the policy of competitive coexistence to avoid a divisive clash of 
interests. But such nationalists as Secretary of the Treasury Chase had 
accepted this pattern in confidence that the attractions of national char
ters would drive state banks from the field; competition would end coexis
tence. By the 1880s it was plain that the national bank system had not 
won such a victory, and into the twentieth century state-chartered banks 
grew to far out-number national banks. 276 However, by mid-twentieth 
century the Federal Reserve System and the deposit insurance adminis
tered by the FDIC had indirectly accomplished in the monetary field the 
victory envisaged by the nationalists in 1864. By 1964 though only 18 
percent of state banks had elected to become members of the Federal 
Reserve System, the member banks of the system-national and state 
banks together-accounted for about 85 percent of the bank deposits in 
the country. By 30 June 1964 of 13,668 commercial banks in the United 
States, 13,394 were FDIC-insured.m These membership figures meant 
that substantial federal regulation entered into the conduct of most state
chartered banks, and especially into the operations of those state banks of 
most consequence for the money supply. Federal Reserve membership 
meant that the member bank was subject to terms of operation set by the 
Federal Reserve Act and by board action under the act affecting reserves, 
the rediscount rate for borrowing at the federal reserve banks, and exami· 
nation of books. Moreover, the member bank came under the discipline of 
its regional bank through the strictness with which the federal reserve 
banks typically scrutinized members' requests for rediscounting their 
paper. State banks which were not members of the Federal Reserve Sys
tem but which elected to take FDIC insurance-numerically, the bulk of 
state banks-thereby came under a uniform procedure of examination of 
their affairs by the federal corporation. 278 

In addition to the reach of such overt regulations, all state banks came 
under pressures of Federal Reserve policy enforced by fact; when the bulk 
of bank deposits were held in federal reserve member banks, and the 
services offered by the system attracted into its processes the handling of a 
great part of deposit-check money, nonmember state banks inevitably 
found their scope of operation bounded by what the system did. The costs 
of clearing checks presented an early example. Many nonmember state 
banks, especially the smaller, country banks, charged an exchange fee for 
remitting the sums due under checks drawn on them and deposited by the 
recipient at some distant point. An amendment to the Federal Reserve Act 
forbade federal reserve banks to pay exchange fees for clearing checks. 
Moreover, it was system policy to promote par clearance of checks across 
the country as a contribution to uniformity and full value in the system of 
deposit-check money. In early years the system put pressure on non-
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member banks to abandon exchange charges by presenting checks on the 
fee-charging banks at their counters, where by law they must pay in full in 
cash; the threat of presentation over the counter required the banks to 
hold more cash reserves than otherwise, and so cut doubly into their 
profits, both by loss of exchange fees and by loss of profit on the money 
they might have loaned out had they not had to hold it in reserve. State 
banks resisted, by litigation and by obtaining protective statutes from their 
state legislatures. The Supreme Court drew a line which in effect distin
guished between duress and pressure produced by function. The Court 
found no warrant in the Federal Reserve Act for federal reserve banks de
liberately to accumulate checks drawn on banks which charged exchange 
fees in order to present at the counter for cash an embarrassing quantity of 
such checks. But the act did authorize the federal reserve banks to provide 
clearing facilities. If the banks drew to themselves increasing quantities of 
checks for clearance. because their clearing service was efficient and cheap, 
they were legally entitled to present at the counter for cash such checks as 
came to them in the normal course of business, drawn on banks which 
otherwise insisted on an exchange fee for remitting the proceeds to distant 
points. Business Joss to the local banks caused by competition in service 
was not a legal injury. 279 

Of far greater weight was the impact of the system's open-market buy
ing and selling of government securities. At the outset the Federal Reserve 
Act empowered the federal reserve banks to engage in such transactions, 
administrative practice developed these dealings as an instrument to ease 
or tighten bank credit generally, and in the Banking Act of 1935 Congress 
ratified the new type of control. Given considerable fluidity of credit and 
substantial competition in seeking and offering it, such open-market oper
ations tended to make themselves felt wherever money was loaned. The 
critical scrutiny which bankers generally gave to Federal Reserve open
market dealings attested the reality of this pervasive pressure, which the 
courts declared to be within the constitutional authority of the federal 
government to create in order to make effective its control of the national 
money supply. 280 

The continued separate existence of state-chartered banks was impor
tant for the organization, staffing, and everyday administration of indi
vidual institutions. But by 1970 the competitive attractions of the Federal 
Reserve System and the Federal Deposit Insurance Corporation meant that 
the federal government had in fact nationalized banking in the respects 
most directly affecting banks' contributions to the money supply. 

The creation of the Federal Reserve System brought into being a 
statutory analogue to the constitutional allocation of authority in a federal 
system in the shape of an assignment of powers between the Federal Re-
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serve Board and the federal reserve banks. The federal analogy was not 
complete. Here the units offsetting central power were not states, but 
rather geographical regions, defined partly by political expediency but also 
by reference to shared economic concerns. Moreover, the regional federal
ism of the Federal Reserve System was not compounded simply of a distri· 
bution of power among official agencies; part of the balance was seen as 
between a central board named by government and regional bank director
ates named preponderantly by private constituencies. 

Among the various interests concerned with national monetary policy 
in the shaping years 1908-13, there was never a move with any political 
substance back of it to set up a single central bank with branches, in the 
style of the two Banks of the United States. Both the left and the right 
feared that a single agency would fall captive to the enemy; Bryan Demo· 
crats believed that a central bank would become the creature of Wall 
Street; some big-city bankers wanted a central bank if they could run it, 
but otherwise feared a central control point as likely to become the obedi· 
ent servant of populist politicians with an insatiable appetite for inflation. 
No acceptable new form of money control could be found which did not 
promise some sharing of power among different centers.281 

There was considerable sentiment both on the left and on the right for 
placing money control among several financial institutions of equal stature 
and considerable autonomy, though there were differences as to the desir· 
able number of such agencies and the character of any central supervision 
that might be put over them; conservative bankers wanted relative central· 
ization, in three of five institutions; those distrustful of banker power 
usually wanted a wider sharing. This approach might have yielded an anal
ogy to a confederation rather than to a federal system. 282 But President 
Wilson insisted that there must be a strong, central, supervising·board as 
the "capstone" of a workable organization which must involve enough 
decentralization to allay the fears of those who saw centralized power as 
inevitably falling into the hands of the bankers. Thus the final bargain was 
for a system combining a central body with separate banks operating in 
different districts, which the statute allowed to be as few as eight or as 
many as twelve. 283 The act contemplated functional distinctions between 
central and dispersed authority in the system, but in no mechanical anal· 
ogy to the nation-state division; the districts, it directed, "shall be appor· 
tioned with due regard to the convenience and customary course of busi· 
ness and shall not necessarily be co terminus with any State or States." 
However, the Federal Reserve Act did not draw sharp lines demarcating 
the roles of the Federal Reserve Board and the regional banks; what should 
be the working content of their relations was left largely to practice and 
experience. 
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What emerged by mid-twentieth century was a system which in real 
measure was a regional federalism with areas of significantly differentiated 
functions for the board and the banks, but a system in which the banks 
had much more restricted roles than most lawmakers contemplated in 
1913. 

The original act gave the regional banks considerable autonomy in orga
nization vis a vis the center. Events confirmed this pattern, and Congress 
did not disturb it. The pull of local interest was shown when the organiz
ing committee empowered by the 1913 statute to set up the system saw fit 
to create the maximum allowed districts, twelve. That there was significant 
weight of policy back of the district pattern was confirmed in 191 S. As 
the act allowed, the Federal Reserve Board then modified some district 
lines. But four of the appointive members of the board believed, further, 
that experience already showed that eight or nine regional banks would 
more efficiently reflect the functional needs of the economy than twelve. 
Before they could effectively press their view, Secretary of the Treasury 
William G. McAdoo out-maneuvered them by obtaining an opinion from 
the attorney general that the board lacked authority to make any reduc
tion in the number of districts from the twelve set up by the original orga· 
nization committee under the statute. Congress, said the attorney general, 
expected that the federal reserve banks "would extend their roots deep; 
that upon them as a foundation permanent banking arrangements better 
than any we have ever known would be constructed; and that they would 
become interwoven with the business fabric of the country." In 1916 the 
attorney general reaffirnted his position, while ruling also that the board 
had no statutory authority to change the location of banks remained as 
these had been fixed at the outset. 284 In addition, the banks remained the 
distinct corporate entities which they were at the beginning, with their 
own stockholders (their member banks), their own boards of directors, 
and their own employees (who were not under Civil Service). Their organi· 
zations were not without ties to the center; one third of their directors 
were appointed by the central board, and from this number that board 
also named the chairman and deputy chairman of the bank directorate; 
moreover, though the bank directors appointed the president and first vice 
president of their own organization, these appointments were subject to 
the central board's approval. Events worked to reduce to little practical 
effect the ownership of the banks' capital stock by their member banks. 
By mid-twentieth century the capital thus provided was less than one-half 
of one percent of the regional banks' total resources, so that the members 
lost such entitlement as their capital contributions might have given them 
to exercise surveillance over the banks' operations. Yet, although this de
velopment itself symbolized relative independence in the banks' director-
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ates vis a vis their immediate constituencies, the member banks' stock 
ownership still conferred on the banks a title as decision-making entities, 
the legitimacy of which did not depend on officials in Washington. 285 

What counted more in distributing power within the system was the 
allocation of jobs between the central board and the banks. The basic stat
ute was not clear-cut in job allocations, for this was a key area in which 
typical legislative bargaining compromise had been made, with each bar
gainer hoping to get his desired outcome from language that was deliber
ately vague. But the statute did declare as one of its general purposes the 
intent "to establish a more effective supervision of banking in the United 
States." As applied to the affairs of individual member banks this function 
invited decentralized supervision such as the regional banks were posi
tioned to provide. In practice the banks developed a substantial content 
for this supervisory role. They advised member banks on the quality of 
their lending and on their capital positions, made information and opinion 
available to them on the conduct of lending operations, and by advice and 
admonition as well as judicious denial of credit fostered their members' 
traditional reluctance to go into debt and discouraged continuous borrow
ing from the Federal Reserve. Of particular importance, the banks rejected 
the idea which some bankers at first pressed on them, that the banks were 
legally bound to rediscount eligible paper whenever a member tendered it. 
Judges recognized this to be a valid stand; the Federal Reserve Act autho
rized, but did not command rediscounting. In the Banking Act of 1933 
Congress confirmed the position by declaring explicitly that in deciding 
whether to grant or refuse accommodation to its members a federal reserve 
bank should give consideration to the general character and amount of the 
loans and investments of its member banks with a view to preventing un
sound conditions of credit. 286 

Though the federal reserve banks thus consolidated a distinctive role 
within this regional federalism, the consistent trend of practice and legisla
tion strengthened the capacity of the central board to determine general 
monetary policy for the system. One part of this trend was to eliminate 
competing organs of decision dominated by regional bank officers. Admin
istrative practice early created the office of governor as chief executive of 
each bank. A few years showed that, in the hands of men of will and imag
ination, such as Benjamin Strong (first governor of the Federal Reserve 
Bank of New York), this office could become the principal seat of power 
in the system, overshadowing the central board. 287 Out of a meeting called 
by the board in October 1914 to consider problems of the system grew a 
governors' conference which took the lead in co-ordinating the regional 
banks' operations in buying or selling government securities and promised 
to become the forum for deciding general policy. However, early in 1923 
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the board dissolved the governors' conference, substituting a committee 
composed in fact of the same officers, but named by the board and under 
its direction. 288 The Banking Act of 1935 supplanted the office of gover· 
nor with that of president in each regional bank and gave the board a veto 
over the regional bank's designation of its president. At the same time it 
symbolized the centralizing of power by renaming the Federal Reserve 
Board, the Board of Governors of the system, with longer terms and higher 
pay.289 The 1935 act also made a basic change to centralize general mone
tary policy in the board. It legitimized the board action of 1923 which had 
set up a continuing committee to manage the banks' buying and selling of 
government securities in open market-the device which became the sYS· 
tern's most powerful instrument to control general monetary policy. But 
the 1935 act constituted this statutory Federal Open Market Committee 
out of the board (seven members) plus five voting presidents of regional 
banks. Moreover, the act-translating into an allocation of power what 
practice had established as a l:ounsel of prudence-declared that the 
regional banks might no longer buy and sell government securities in 
market for their own account, but might deal only with the explicit ap
proval or direction of the FOMC. The 1935 act bore specially on the New 
York bank's role. Advantaged by its seat at the country's financial center, 
by its power as the Treasury's prime fiscal agent, and by vigorous leader
ship, the New York bank early tended to shape system policy. But the 
1935 act gave the board a clearer title to leadership, which it developed 
further under strong chairmen. 290 The constitution of the FOMC allowed 
the possibility that its action might be decided by a majority made up of 
bank presidents and some board members; thus, even in this centralizing 
move Congress adhered to the idea that there should be some sharing of 
power between the center and the parts within the system. In practice the 
board members of the FOMC usually came to its meetings prepared to 
vote as a bloc. and thus to control it. 291 Further the FOMC reinforced 
centralization when its bylaws declared that the regional bank officers sit· 
ting on it should not serve as representatives of, or be instructed by. their 
banks, or inform their regional boards of the committee's actions. 292 Con
gress took note of another problem of competing centers of general policy 
making within the system, in legislation of 1917 and 1933. In 1917 
Congress specified that the board's general supervisory authority over the 
regional banks included the terms of their dealings in foreign exchange. 
But in the 1920s under the vigorous leadership of Governor Benjamin 
Strong, the Federal Reserve Bank of New York in effect made policy for 
the system in dealings with foreign governments and their central banks on 
stabilizing exchange rates in aid of postwar efforts to return to an inter· 
national gold standard. The Banking Act of 1933 amended the Federal 
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Reserve Act to make a very tight declaration of the board's exclusive con
trol in this field. The 1933 amendment was more stringent in its terms 
than was consistent with practical conduct of operations, and because of 
its position at the country's center of financial dealing the New York bank 
continued to play a distinctive role affecting foreign exchange. Nonethe
less, the principle had been reaffirmed, that the board and not the regional 
banks should control general monetary policy. 293 

The Federal Reserve Board became the decisive agency for faxing gen
eral monetary policy within the system principally by. increase of its sub
stantive powers, not only relative to the regional banks but also directly 
over the member banks. Two changes were critical in removing the capac
ity of the regional banks to determine general monetary policy. In 1913 
the expectation had been that each regional bank would fix its own rate 
for lending to its member banks; that there might be different rediscount 
rates among the districts was accepted as a normal reflection of differing 
business conditions among the districts; in this view the central board 
would intervene only to correct a regional bank which set a lending rate 
which unreasonably eased or restricted credit. It was a reading of the 
board's role which could find support in the authority which the 1913 
statute gave to the regional banks to set rediscount rates "subject to review 
and determination of the Federal Reserve Board."294 However, in practice 
the board began to initiate rate suggestions and to aim for substantial uni
formity throughout the country. In December 1919 the New York bank 
challenged the board's leading role and threatened to raise the rediscount 
rate in the New York district despite the board's opposition. Secretary of 
the Treasury Carter Glass obtained the opinion of the attorney general 
that the board not only had the authority to review rediscount rates, but 
also the authority to direct specific changes in rates. An issue was made 
again, in 1927. when the board ordered the Chicago bank to reduce its 
rate, contrary to the bank's wish; the Chicago bank finally yielded, and 
thereafter there was no serious challenge to the board's right in substance 
to determine rediscount rates for the country according to its own judg
ment. 295 The Banking Act of 1935 in effect supported the board's control
ling position by requiring the banks to fix rediscount rates every fourteen 
days or oftener if the board deemed it necessary, thus legitimizing a situa
tion in which the board would have frequent title to act, if it disagreed 
with bank decisions on lending rates. 296 A second respect in which admin
istrative practice and legislation limited the substantive powers of regional 
banks and enhanced the power of the central board concerned open
market dealings in government securities. The 1913 act authorized each 
bank to deal on its own, subject to board regulations. But the informal 
creation of co-ordinating machinery-first in the governors' conference, 
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then in the board-appointed committee of bank representatives
acknowledged that individual bank action was not efficient or productive 
of good direction of monetary policy. When in 1935 Congress legitimized 
central governance of open-market operations, it not only created a Fed
eral Open Market Committee on which the board held the majority vote, 
but in addition it abolished the former statutory power of each bank to 
buy or sell government securities for its own account, and forbade future 
such dealings save with explicit approval and direction of the FOMC.297 

Administrative practice and legislation most enhanced the board's con
trol in the system by increasing the board's legal and practical capacities to 
act directly upon the lending operations of member banks. The develop
ment of open-market operations in government securities under board 
direction furnished a means of control which reached pervasively and flex
ibly into the whole credit market. 298 When Congress created other, new 
forms of money supply control over member banks, it put these powers 
directly in the board and not in the regional banks. These controls in
cluded power to increase or dec1·ease the required reserves of member 
banks, within wide limits, in order to affect the money supply;299 to limit 
banks' lending on corporate securities otherwise under federal l'egula
tion;300 to limit interest paid by member banks on savings and time de
posits;301 to limit banks' supply of consumer credit;302 and to regulate all 
banks' dealings in foreign exchange. 303 The consistent policy implicit in 
this legislatio~ was to center the making of general monetary policy within 
the system firmly in the board. It was a trend which fitted the working 
realities of a national economy. However monetary policy making might 
be divided at the center, experience taught that somewhere there must be 
effective power to co-ordinate that policy for the country as a whole. At 
least within the Federal Reserve System, the board was the obvious agent 
for such co-ordination and needed to develop positive powers accord
ingly.304 

Market Controls and Public Controls on Money Supply 

Throughout our national history public policy established that to regu
late the money supply was a legitimate use of law; at no time was the 
country willing to commit the supply of money wholly to the operation of 
private markets. This outcome-which the previous part examined
amounted in itself both to a determination of the legitimate functions of 
law regarding money and to an allocation of power over money between 
official and private decision makers. This second aspect of the matter de
mands more detailed appraisal. For, to say that public policy consistently 
accorded the law a title superior to that of the market in controlling 
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money did not at all mean that policy gave no role to the market. To the 
contrary, the record also showed steady distrust of the likely abuse of 
official power in this field. Hence through the years lawmakers provided 
substantial scope for private decisions affecting money. The period open
ing in 1908 was no exception. But these years also witnessed decisive en
largement of law's roles. This bias of policy was reflected in the fact that 
beginning in the middle 1920s, but especially from 1933 on, the more 
acute issues became ones of allocating power among official agencies (the 
subject of the next section of this analysis) rather than of allocating power 
between government and the market. 

In the years 1908-70 public policy concerning the balance between 
public and private power over money dealt both with (l) government's 
direct structuring of the system of money, and (2) its indirect regulation, 
through the terms it set on those to whom it delegated capacity to affect 
the money supply. First, the 1930s depression spurred direct government 
intervention by drastic changes in the use of gold in the system of money. 
Secondly, the impact of two declared and two undeclared wars, as well as 
of the 1930s depression, brought major reassessments of the proper scope 
of power delegated to private decision makers affecting monetary policy. 
Under the pressure of these events the federal government had to deal with 
delegation of power in two spheres-delegation to the general market and 
to the specialized credit market provided by bankers. Concern with the 
general market focused on price control and the purchasing power of the 
dollar. Concern with banks centered on relations of official and private 
power within the structure of the Federal Reserve System and under fed
eral insurance of bank deposits. 

The sharpest imposition of government monetary authority on private 
markets was by federal legislation of 1933-34, capped by the Gold Reserve 
Act of 1934. In this series of actions Congress barred private dealings in 
gold, denied legal effect to existing or future contracts providing for 
settlement in gold or in gold values, and authorized the president to fix the 
gold content of the dollar anywhere between SO and 60 percent of its 
former weight as this had stood since 1834. The president exercised his 
authority to fix the gold content of the dollar at about 59 percent of its 
former weight. In 1933 in the Thomas Amendment to the Agricultural 
Adjustment Act, in addition to empowering the president to reduce the 
gold content of the dollar, Congress had authorized the president to ar
range for the Federal Reserve System to issue federal reserve notes up to 
$3 billion for direct purchase of Treasury obligations, or alternatively or in 
addition to cause the Treasury to issue United States notes to that amount 
designed for circulation. Both sets of measures affirmed that the market 
must operate within such a system and quantity of money units as Con-
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gress might provide; there could be no more clear-cut subordination of the 
private market to public monetary policy. The president chose not to use 
the Thomas Amendment, though he made no public record of his reasons 
for not using it. The fact that he preferred to act within gold-measured 
criteria instead of cutting wholly free of reference to gold paid implicit 
tribute to traditional distrust of a money supply measured solely by offi
cial fiat. Drastic as was the departure from limits on the money supply set 
by the market for gold, still under the 1934 statute, as contrasted with the 
Thomas Amendment, it was change measureable by reference to quantities 
of gold, subject to such discipline as intergovernmental dealings in gold 
might impose in reflection of conditions of international trade, and change 
to that extent rendered more accountable to critics outside the Congress 
and the federal executive and administrative establishment. 305 

As in the legal tender cases, the serious challenge to the 1933-34 legisla
tion on behalf of market autonomy went not to Congress's authority to 
change the gold content of the dollar or to limit what might lawfully pass 
as money, but to Congress's authority to give these measures retroactive 
effect. Retroactivity posed an issue on which large private stakes de
pended. In holding that existing as well as future contracts were subject to 
Congress's continuing power to tix the pattern of money, the Court con
firmed a substantial, additional dimension to the primacy of legal over 
market processes. Yet, in its effects the issue of retroactivity was a passing 
one. What had most weight was the reaffirmation, without substantial 
contest, that in its discretion Congress might fix the character and amount 
of money. at least so long as what it did could be deemed to serve socially 
useful economic functions. 306 The last qualification must be made, because 
it was in fact integral to what the government did on gold in 1933-34. In 
the core values it sought to implement Franklin Roosevelt's was a conserv
ative administration. It did not take its gold measures in order to change 
political and social power among social or economic classes, but rather to 
forestall change in the basic existing structure of power. The 1933-34 gold 
legislation was another device tried in order to renew the health of an 
economy viewed as largely oriented to market allocation of resources and 
as operating within a given pattern of middle-class values and upper 
middle-class political control. Thus, the Court's ruling in 1935 did not 
settle-because the Court was not presented with--the question of Con
gress's authority to upset market expectations regarding the system of 
money in order to realign the power of particular political groups or social 
classes. 307 In any case, this was a matter which the Court probably would 
never need to decide. The variety of interests and ideas which swirled 
about the 1930s is suggestive. Within the presumption of constitutionality 
there would always be enough plausible economic basis for Congress's ac-
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lions to sustain its revisions of the system of money. In such a posture of 
affairs, the Court would probably rule that it could not properly invalidate 
legislation because it suspected the presence of an illegitimate, political or 
social "motive" for changing monetary policy. 308 Thus, if private markets 
kept some check on official monetary policy, they would have such effect 
out of functional pressures and legislative and executive traditions, rather 
than by judicial precedent. 

Law might define the formal value of money. But money had operating 
value defined by its purchuing power. Public policy left this aspect of 
money mainly to determination by the market between 1790 and 1915. 
During the American Revolution the Congress recommended, and some 
states adopted, statutes which set ceilings on prices for key commodities 
and services. Given the lack of means or experience for administrative 
enforcement, it is not surprising that these regulations were ineffective; 
their want of effect, as well as the absence of even token price control in 
other states, were reflected in the disastrous depreciation of the currency 
issued by Congress and by the states. The result testified as much to the 
incapacity of the market, u to the incapacity of law, to hold steady the 
practical value of money under such stress. 309 Substantial depreciation of 
the currency attended the War of 1812, helped by the government's loss of 
its fiscal agent when Congress allowed the charter of the First Bank of the 
United States to expire in 1811. No attempt was made at price control in 
this period.310 In the Civil War neither the Treasury nor the Congress 
showed understanding of the effect that the government's competition for 
goods and services would have upon the purchasing power of money. Tax 
policy was not geared to restrict competing claims on resources. There was 
no move directly to control prices or ration goods or services except 
through the market. Again, the market produced inflation which profited 
a few and was costly to the many by unsettling the practical value of 
money. 311 Policy makers had gained a little more sophistication by World 
War I, when the federal government embarked on some effort at price 
control, limited both in coverage and in administrative investment. The 
effort was not enough, and not skillful enough, to prevent damaging infla
tion. But at least it set legislative and executive precedent which, in a war 
situation, legitimized legal intervention in market processes to steady the 
purchasing-power value of money. 312 By World War II the lesson had been 
better learned. Congress put control of prices and the rationing of goods 
and services under the control of various specialized administrative agen
cies with sufficient authority and means to offer substantial curbs on 
market responses to the extraordinary competition for resources between 
the private and public sectors. There was still substantial open and con
cealed inflation, but it was allowed less scope than in previous war expe
riences. Moreover, the forthrightness and scale of the price control and 
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rationing efforts set firmer legislative and executive precedent than before 
to extend the range of government's responsibility to protect the pur
chasing-power value of money. 313 

These precedents of the two world wars enlarged the federal govern
ment's monetary policy authority beyond anything forecast in the record 
of the Philadelphia convention. True, the Constitution authorizes Congress 
"to coin money, regulate the value thereof, and of foreign coin, and fix 
the standard of weights and measures." However, the context suggests that 
the framers were thinking here of value simply as the formal definition of 
money units. And, duly allowing for the abortive price-control gestures of 
the Revolution, nothing in the record suggests that the framers had in 
mind that "regulating the value" of money meant regulating the market in 
order to control the purchasing power of money. Indeed, in view of their 
plain distrust of legislation creating paper money and limiting creditors' 
rights, it is more likely that they would have elected to trust to the market 
to determine general price levels, had they plainly confronted the point. 314 

Precedent really begins, thus, with the World War I price-control efforts. 
The precedent is not necessarily the worse for that. The Constitution 
plainly meant that Congress should have full and superior authority to 
provide a national money supply. Within such a broad mandate our tra
dition accepts that the particular content of constitutional authority may 
grow with experience, by responsible action of the top branches of the 
national government. However, it reflected the want of clear precedent, 
when the solicitor general argued to the Supreme Court the validity of 
World War I price control, that the closest Court precedent he found to 
invoke were cases upholding regulation of prices charged by public 

utilities-a type of regulation concerned with the fair balance of power in 
specialized markets, unrelated to monetary policy.315 The Court ruled that 
a World War I statute was invalid, because it was so vague as to violate due 
process of law by not giving fair warning to the regulated class of the 
standard of conduct the law required of them; the decision thus did not 
examine the substance of Congress's power over the system of money _316 

By the time World War 11 price control was litigated, counsel as well as the 
Court apparently felt that the lessons of experience and of a more sophisti
cated economics had been too well learned to leave a substantial issue of 
substantive power. Upholding the Emergency Price Control Act of 1942, 
the Court noted that the substantive validity of the act had not been dis
puted, and indicated that in the Court's view it was unquestionably within 
Congress's authority to adopt general price control as a means reasonably 
deemed necessary to carrying on a war. 317 

Plain as this record was, it was just as plain that it was limited to allow
ing price controls in a war emergency. 318 Knox v. Lee (1871) had validated 
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United States notes issued as a war measure;Juillial'd v. Greenman (1884) 
had pressed further, to validate such notes when they were kept in circula
tion to serve a peacetime economy. As of 1970 the Court had not con
fronted in a clear-cut way the question, whether it would accept an analo
gous expansion of Congress's authority to protect the purchasing power of 
money. from a power in aid of war to a power in aid of a healthy peace
time economy. The National Recovery Administration delegated to private 
controllers authority to control prices in order to combat a nationwide 
depression in which deflation was destroying the practical utility of 
money. The Court held the National Industrial Recovery Act unconstitu
tional. It did so in part on the ground that, as applied, the act exceeded 
Congress's power under the commerce clause. This was not a ruling in 
favor of the market against government, but in support of the balance of 
power between the nation and the states. Nonetheless, its implications 
might be taken as hostile to recognizing peacetime price control as a rea
sonable incident of Congress's monetary authority. However, the Court 
also held the statute unconstitutional as an invalid delegation of legislative 
power, and this aspect so strongly colors the decision as to render doubtful 
the force of the commerce clause ground. 319 NRA died soon after the de
cision, without a successor. It was an effort so hastily and opportunist
ically contrived, as to rob it of weight as a policy precedent, quite apart 
from the reading one may give to the Court's decision. 

Somewhat firmer precedent for government intervention in the market 
in the interests of price stability began to emerge in the 1950s and 1960s 
through efforts of the Treasury and the Council of Economic Advisers on 
the one hand, and of the Federal Reserve Board on the other-all, though 
with differing emphases, claiming warrant under the policy mandated by 
the Employment Act of 1946. That statute declared the responsibility of 
the federal government through all its agencies to seek conditions which 
would provide employment for all who were able, willing, and seeking to 
work, and which would "promote maximum employment, production, 
and purchasing power."320 The act was born out of concern that, for want 
of effective mass purchasing power in market, the economy converting to 
peace after World War II would be marked by great unemployment. In this 
context the focus was on the fiscal policy of the federal government-its 
spending-and not on monetary policy. It is not surprising, then, that the 
1946 act said nothing explicitly about prices, and in particular said noth
ing about promoting full employment only so far as might be consistent 
with maintaining price stability. 321 This silence matched like silence under 
the Federal Reserve legislation, though different reasons explained why 
price stabilization was not among the declared goals or responsibilities of 
the Federal Reserve System. In 1913 attention focused mainly on averting 
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financial crises produced by lack of concentrated credit facilities, and pre
vailing economic theory did not include the idea that monetary policy 
might be shaped to regulate the general price level. The middle 1920s saw 
the first perception among policy makers of the use of legal controls on 
credit to protect the purchasing power of money. But a 1926-28 effort to 
write this goal into the Federal Reserve Act failed, not because there was 
opposition to the legitimacy of the purpose, but because there was no 
agreement on means of achieving the goal and because the system opposed 
the imposition on it of a responsibility which it felt-quite realistically
that it could not alone fulfill. Despite the want of product, the 1926-28 
effort is not without meaning for the growth of policy; it is significant that 
opposition to a broader range of government responsibility in this area was 
not made in the name of market autonomy as such. The fact that nothing 
further developed on these lines within the next twenty-five years seems 
the result of the failure of policy inventiveness and leadership in the Fed
eral Reserve Board, together with the limiting circumstances, first of de
pression and then of war, rather than of active concern to protect market 
control of the general price level. 322 In the 1950s the Federal Reserve 
Board asserted its "independence" of the Treasury in fixing monetary pol
icy, in a context which the next section of this part examines. Relevant at 
this point is the fact that a prime goal of this independence was to use 
Federal Reserve instruments to protect the purchasing power of the dollar, 
and implicitly to keep the system of money a more neutral factor in the 
economy and thereby to foster the capacity of the market as resource 
allocator. To legitimize this kind of effort, the Federal Reserve Board 
turned to the Employment Act of 1946, in which-despite the want of 
explicit declaration--it found a mandate to hold measures for economic 
growth within bounds consistent with maintaining price stability.323 Begin
ning in 1962 the Council of Economic Advisers added particular emphasis 
to the claim that the 1946 act warranted official action to discourage infla
tionary erosion of the purchasing power of money. The council's interest 
in this theme seems to have had a different bias of policy than that which 
marked the concern of the Federal Reserve Board. Where the board feared 
that expansionist programs of the Treasury and the Congress would upset 
private expectations regarding the value of money and private commit
ments made in reliance on the stability of the dollar, the council feared 
that the private power in market wielded by corporate management and 
labor unions would interfere with accomplishing the objects of public 
fiscal policy. 324 

Coupled with these differently based official concerns with price levels 
was another thread of policy which recalled familiar distrust of govern
ment intervention in market processes. Congress, the White House, the 
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Council of Economic Advisers-and, for that matter, the Federal Reserve 
Board and bankers generally-showed little enthusiasm for translating care 
for price stability into formal price controls comparable to those of World 
War II. The council, in particular, in some years supported officially pro
nounced wage-price guidelines, but guidelines to be enforced mainly by 
persuasion and publicity. In part policy makers shied away from the ad
ministrative complexity, costs, and uncertain results of broad-scale, com
pulsory price controls. But, also, their caution spoke for a continuing tra
dition which, while conceding that law had superior title to regulate 
money, wanted to leave great scope for market processes, both for their 
flexibility and for their utility as a check on official power. 325 Up to 1970 
Congress never adopted direct peacetime price controls to protect the 
purchasing-power value of money, and of course, therefore, the Court had 
had no occasion to declare itself in the matter. The dominant tone of the 
record, however, was not one of abstaining from such regulation out of 
serious doubt of authority, but rather out of choice among what were 
deemed permissible alternative lines of action. Moreover, the Court had 
upheld sweeping exercise by Congress of its powers to shape monetary 
policy. and it sustained broad programs of price regulation by the states 
and by Congress undertaken to restore vitality to large sectors of an ailing 
general economy. 326 In this perspective, it seemed likely that the Court 
would sustain peacetime federal price controls, so long as Congress could 
claim reasonable ground therefor in supporting an efficient money supply 
and a productive economy. 

As with policy on delegation of money controls to the general market, 
so with policy on delegation to specialized credit markets, the regulation 
of bank-made money through the Federal Reserve System showed signifi
cant concern with the balance of official and private power. Fears of 
banker control shaped Federal Reserve structure. President Wilson insisted 
that the central board which he demanded as the unifying element in the 
system's regional federalism should be composed wholly of men selected 
by the government-originally, the secretary of the treasury and the comp
troller of the currency, ex officio, and five other members designated by 
the president with the consent of the Senate. No less than this. Wilson 
thought, could legitimize the system as an agent of public interest, ac
countable to public authority. The presence of a distinct issue over public 
and private power was highlighted by the contrast with the principal alter
native program-the Aldrich Plan-which would also have had a central 
governing body, but one whose selection would be dominated by banker 
members of the system. Of the same bias of policy as Wilson's insistence 
on a "public" board was the provision that a third of the directors of each 
regional bank be named by the Federal Reserve Board (to include the 
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chairman of each bank board) and-under the Banking Act of 1935-that 
the chief executive (president) of each bank, though named by its board, 
be subject to the approval of the Federal Reserve Board. 327 

However, Federal Reserve legislation included countervailing provisions 
designed to mitigate bankers' fear of "political" control. At the base of the 
system were the private commercial banks which were system members. 
National banks must join. But those who pressed for some central-bank
style reform in 1912-13 early concluded that the combined opposition of 
state bankers and state regulators made it impossible to require member
ship of all banks providing deposit-check money. Thus membership was 
left optional for state-chartered banks, providing a potential curb on the 
system not only because a state-bank member might leave, but because a 
national-bank member by resigning its national franchise for a state charter 
might take itself out of the apparatus. 328 Moreover, the member banks 
owned the capital stock of the federal reserve banks, as their title to select 
two-thirds of the directors of the regional banks, of whom one-half should 
be of banking experience and the other one-half nonbankers of general 
experience of affairs.329 An additional gesture of assurance to private 
power in the system was the provision for an all-banker Advisory Council 
to the Federal Reserve Board. 330 Of related policy implication was the 
compromise struck in creating the Federal Open Market Committee under 
the Banking Act of 1935, by which in addition to the seven members of 
the Federal Reserve Board the FOMC included five presidents of regional 
banks. Partly a tribute to the value put on regional federalism in the sys
tem, the 1935 act also measured the need to conciliate those who were 
concerned to keep within the top policy-making procedures of the system 
some men who did not owe their position wholly to official appoint
ment.331 

Nonetheless, the main currents of economic function and political 
values ran against the effectiveness of these provisions to build some non
government influence into Federal Reserve structure. Member bank capital 
contributions dwindled to a minor part in the growth of Federal Reserve 
assets, and the directorates of the regional banks developed traditions of 
regulatory independence vis a vis their member-bank constituencies. Of 
particular shaping importance was the early role of the Federal Reserve 
Bank of New York. Its position in the country's fmancial center, plus the 
vigorous will and imagination of its first governor, Benjamin Strong, led 
that bank to produce a striking range and degree of policy leadership in 
the 1920s which fostered the growth of a separate institutional character 
in the Federal Reserve apparatus. Altogether, the member banks never 
played a significant role in system policy making. 332 Though the country's 
commercial banks thus won no definable influence on system decision 
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making, federal regulation won increased influence over the banks. State
chartered banks continued to hold the election to join or not to join the 
system. But the principal state banks found that membership offered ser
vices which created impelling inducements to join. Later, the creation of 
federal deposit insurance created a demand by bank customers which 
spelled practical compulsion on almost all banks to come under that new 
form of federal supervision. Law and experience thus materially reduced 
the independence of the private banking sector as a check on federal 
monetary controls. 333 Beyond these factors, the shift of general monetary 
policy making to the Federal Reserve Board meant that the banker
businessman predominance in regional bank directorates lost the broad 
policy impact which framers of the 1913 act had envisaged. 334 Within the 
Federal Open Market Committee, wielding what proved to be the system's 
most effective instrument of money supply control, the tendency was for 
the Federal Reserve Board members to reach agreement on policy among 
themselves, and so by its majority to reduce such banker-businessman in
fluence as had been designed for the five regional bank presidents who sat 
there. 335 

Development of the Federal Reserve Board's instruments of monetary 
control was still more potent than features of organizational structure in 
enhancing public over private regulation of the money supply. This was no 
Jess true, for all that the board's control instruments owed the range and 
depth of their effect largely to a key feature of organization-the centrali
zation of decision making, of reserves, and of maneuverable assets in the 
system. In particular, by centralizing reserves the law itself created an 
underlying functional need-and, eventually, demand-for more public 
intervention in the bank credit market. The money supply thus became 
more subject to leverage effects. A much greater bulk of deposit-check 
money could be erected on centralized reserves; on the other hand, by the 
same token any decrease in reserves was calculated to produce a more dras
tic reduction in the money stock than before. In this context there could 
be less tolerance of ungoverned market impacts on banks' reserve posi
tions.336 

In 1913 policy makers relied chiefly on control of the interest charged 
by the system on loans to member banks to endow the federal reserve 
banks and the board with all the influence they would need over bank
created money. At the same time in the standard set for Federal Reserve 
lending the 1913 act reflected conservative dislike of broad-scale public 
intervention in private credit markets. Member banks might borrow from 
the system only on short-term paper "arising out of actual commercial 
transactions" or out of actual trade in agricultural commodities. Federal 
reserve banks might issue federal reserve notes (vehicles for loans to 
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member banks) only against the pledge of eligible rediscounted paper
originally in amount equal to the amount of notes issued, reduced in 1917 
to 60 percent plus continuation of the 40 percent gold reserve also re
quired by the 1913 statute. In effect this statutory standard followed the 
real-bills doctrine then and for years to come favored by many bankers 
and economists. According to this formula, the banking system would 
respond in almost automatic precision to the economy's changing needs of 
money, if credit and currency came into being and expired with the 
launching and completion of trading in current goods. Thus the money 
supply would adjust to demands for money without requiring or warrant
ing exercise of discretionary judgments by public officers. It took the 
harsh impact of the 1930s depression to drive home that this was not a 
formula for regulating the money supply to foster the productivity of the 
economy, but a rationalization of passive responses to ungoverned swings 
of the market. Fearing drastic decline in commercial dealings and the 
hazard thus that the requisite commercial paper would not be available to 
underpin Federal Reserve lending or the issue of federal reserve notes, with 
consequent pressure on Federal Reserve gold holdings. in 1932 Congress 
gave federal reserve banks broad, though temporary, authority to lend at 
short term and on penalty interest to member banks on any security satis
factory to the lenders and to issue federal reserve notes backed by pledge 
of government securities. In 1935 and 1945 Congress made permanent 
these two new grants of authority. Thus policy moved to accept the need 
of broad official discretion in Federal Reserve lending and note issue. 337 

Within both the original and the enlarged frames of lending authority, 
moreover, there were developments which strengthened Federal Reserve 
lending as a control instrument. Backed by judicial opinion, the system 
established that a proper reading of the Federal Reserve Act gave member 
banks no statutory right to obtain loans from the federal reserve banks. 
From this base administrative practice and formal regulations established 
as a norm of policy that, rather than putting the discount rate regularly at 
penalty points above going market rates, the federal reserve banks would 
control member borrowing by being sparing in loans and lending typically 
only on a short-term basis. Private bankers' custom then developed a 
matching tradition of reluctance to go into debt to the Federal Reserve, 
particularly by discounting customers' paper. This pattern meant that the 
level of member-bank reserves, rather than the discount rate, tended to 
create the prime disciplinary influence of the system as lender of last re
sort. In this context discount rate changes proved a cumbersome and du
biously effective device. valuable more to indicate policy otherwise imple
mented. than as a distinct means of controlling bank credit. That this out
come was not inherent in the instrument was indicated by a Federal Re-
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serve committee report in 1968. The committee suggested amending the 
regulations to allow members to obtain lines of credit for several-month 
periods at the federal reserve banks, substantially on a no-questions-asked 
basis, under discount rates frequently adjusted to market rates. Such an 
approach might convert Federal Reserve lending into almost as flexible a 
regulatory device as open-market operations. 338 

Legal reserve requirements could have committed monetary control 
substantially to government, had they required commercial banks to hold 
a 100 percent cash reserve against all deposits. That Federal Reserve legis
lation continued to require only fractional reserves after the time when 
policy maken ceased to regard reserve requirements as relevant simply to 
liquidity and saw them as an instrument of controlling the money supply 
was a factor which implicidy reaffirmed the policy of delegating substan
tial discretion to the private credit market in affecting the stock of 
money. 339 However, the Banking Act of 1935 armed the Federal Reserve 
Board with an instrument of sharper and more immediate impact than reg
ulation of the discount rate, when it authorized the board to change mem
ber bank reserve requirements between the minima set in 1917 and twice 
those amounts. But the formality of such action, its applicability under 
the existing law to all banks and all banking credit regardless of differenti
ating factors of credit uses or bank conditions, and the quick and heavy 
effect of substantial changes were elements which made this a device more 
suitable for special intervention than for continuing flexible manage
ment.340 

What most effectively enlarged the board's capacity to affect bank
created money was the development of Federal Reserve trading in govern
ment securities in open market. Here is a prime example of the dynamic 
policy making that can be set in motion by statutory delegation to admin
istrators. The 1913 act authorized the Federal Reserve Banks to trade in 
government securities in open market, without defining the goals or uses 
of such trading. The framers, and for some time Federal Reserve officials 
also, saw such trading possibly as auxiliary to the discount rate, but mainly 
as a means for the regional banks to earn money to meet their operating 
budgets. Moreover. administrative innovation had to wait upon favorable 
circumstances; it was not until after World War I that the federal govern
ment had a sufficient volume of its securities outstanding to allow trading 
to have much weight. 341 But then experience taught that the trading might 
affect the reserve position of member banks. In 1923 the Federal Reserve 
Board declared that open-market operations offered a proper means of reg
ulating the supply of bank-created money. Successive administrative and 
statutory steps centralized direction of the system's open-market trading, 
ultimately in the Federal Open Market Committee as this was established 
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by the Banking Act of 1935.342 Despite these developments, this potent 
technique lay largely unused, or ineffectively used, from its administrative 
recognition in 1923 past its statutory validation in 1935, until the 1950s. 
There were varied causes for this indifferent record-uncertainty as to the 
specific uses of the new tool, lack of strong leadership in the board in 
fashioning criteria of monetary policy, and the constraining circumstances 
of depression and war.343 When the board did resume independent and 
more vigorous use of open-market operations after 195 I. from 19 53 to 
1961, it subjected the technique to a severe limitation of the board's own 
making, by restricting almost all dealings to short-term government bills. 
Resting in part on arguments of administrative efficiency, the bills-only 
policy contained a declared bias in favor of minimizing the extent of gov
ernment influence on money markets; in particular it meant that the board 
would not try to fix the structure of interest rates as between short-term 
and long-term obligations. ln effect the policy committed management of 
United States debt maturities to the Treasury. But this separation-of
powers point tended to be lost in the general reaction. that bills-only was a 
strategic decision in regulating the money supply. The latter aspect of the 
matter seemed emphasized when the board abandoned the bills-only re
striction in 1961, for it did so in a context which asserted a broader 
money management role; the board might now vary the maturities of the 
government securities it dealt in, to encourage higher short-term interest 
rates in order to prevent the flow of gold abroad and to encourage lower 
long-term rates to promote investment in the face of business recession at 
home. Indications were that the broad-range policy would be permanent, 
confirming open-market operations as the principal means of Federal Re
serve influence over bank-created money. 344 

As they were defined by statute and administrative policy and practice, 
adjustments in the discount rate, reserve requirements, and open-market 
trading in United States securities were instruments for regulating the 
over-all, total position of bank-created money. They were not devices to 
regulate bank credit according to the particular uses to which borrowers 
might put it. The real-bills theory-embodied before 1932 in the statutory 
requirement that Federal Reserve lending and Federal Reserve notes be 
secured by pledge of short-term commercial paper-might seem to legiti
mize a qualitative control on bank credit. But the appearance was illusion, 
for the requirement put no limit on the end uses of credit based on eligible 
paper.345 The caution with which Congress and the Federal Reserve Board 
approached regulation of particular uses of bank credit implicitly testified 
to the continued high value put on substantial autonomy for private 
markets. In 1920-21 the Treasury urged the system to press its member 
banks to deny credit for use in stock market speculation. But the tledgling 
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Federal Reserve Board then took a relatively passive attitude toward its 
role in regulating the money supply; it neither claimed nor asked authority 
to embark on such qualitative control. In 1929 the board, now more am
bitious, wanted the regional banks to discipline their members against 
speculative credit. The regional banks disagreed; they held that the proper 
way to check security speculation was to raise the discount rate, and that 
it was the business prerogative of any member bank to determine for itself 
the make-up of its lending portfolio. Amid this controversy nc. strong ac
tion was taken. 346 One aftermath of the stock market crash was great pub
lic disenchantment with that arena of private credit maneuver; thus in 
1934 Congress authorized the Federal Reserve Board to fix margins for 
lending on regulated securities. 347 World War II rationing and price con
trols for the time removed occasion for considering further qualitative 
regulation of credit. In 1950 the Korean War brought new danger of infla
tion. Indicating continuing distrust of the reach of qualitative controls, 
Congress now extended them only into limited fields of consumer and real 
estate credit, and held these authorizations to limited times. The board 
used its rule-making powers under these specialized authorizations. But the 
areas so regulated were so limited in extent that this Federal Reserve activ
ity had little demonstrable effect on the money supply as a whole.348 

The prevailing trend of policy legitimated an increasing range and im
pact of public controls on the money supply. But the course of policy also 
reflected continuing concern to maintain substantial areas of private mar
ket influence on the system of money. At the inception of the Federal 
Reserve System even its promoters envisaged for it a relatively narrow 
regulatory role, falling far short of responsibility for general management 
of the money supply. The prime object was to overcome such monetary 
crises as that of 1907 To do this all the active regulatory power that was 
needed was the capacity to respond with speed and sufficiency when the 
market showed a panicky preference for currency over deposits. Hence the 
original emphasis was on the federal reserve banks' authority to rediscount 
their members' commercial paper and to use the rediscount rate as the 
instrument of control. The real-bills criterion for handling the money sup
ply accepted this emergency-response function as substantially fulfilling 
the Federal Reserve's management responsibilities. This pattern shows the 
most subtle influence of the market orientation in shaping the system; the 
initial definition of the system's role stood this way less as the outcome of 
overt contest between promarket and public-management partisans, than 
because a broad spectrum of contemporary opinion took it for granted 
that market controls were the norm and public intervention the exception. 
Even then, however, a deliberate balance-of-power calculation entered to 
reinforce the pattern, and this element tended to become more self-
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conscious as public controls increased. Policy makers' distaste for peace
time general price controls reflected preference for market administration 
of the economy. The same preference was implicit In the Federal Reserve 
Board's delayed recognition of the regulatory potential of open-market 
operations, as well as in the board's policy (observed into the 1950s) of 
confining open-market operations to short-term Treasury bills. and in the 
fact that the board made hesitant use of the instrument even within that 
limitation. Despite the outlawry in I 933 and 1934 of private resort to gold 
or gold-measured obligations to settle transactions, policy makers clung to 
an ill-defined gold standard rather than assign to government a clear-cut 
responsibility to manage money. Corollary to this attitude, Congress was 
tardy and reluctant in freeing Federal Reserve lending and note issues from 
market-oriented requirements that deposits and notes be backed by re
serves of short-term commercial paper and gold. It was as part of this pat
tern that Congress took twenty years to move from treating bank deposit 
reserve requirements as a creditors' security device, to legitimating them as 
a means of variable controls on the money supply. and that Congress was 
late and grudging in giving the Federal Reserve Board some authority to 
impose qualitative controls on credit. 349 

The law earliest showed its favor for the market in the scope which the 
Jaw of contract, property, and corporations afforded for businessmen's 
invention of ways of dealing. At the beginning of the nineteenth century 
courts applied this policy in the monetary field when they declared that 
individuals might create money tokens by private contract until a legisla
ture should forbid the practice. 150 The same attitude found expression in 
the twentieth century; absent positive limitations otherwise set by law, 
contract. property, and corporation law sanctioned business invention of 
new media of exchange and new forms of credit security, and thus allowed 
new ways of increasing the liquidity of assets. These twentieth-century 
years saw the development of nonbanking institutions which created a 
wide variety of new financial instruments of substantial liquidity. Ufe 
insurance companies, factoring houses, stock brokers, savings and loan 
associations, and mutual funds were leading creators of claims which were 
not used directly as money but were readily convertible into money and 
affected the demand for money and the volume of transactions which 
could be erected on given stocks of money. Banks and nonbanking com
panies contrived the consumer credit card; by 1967 the Federal Reserve 
estimated that credit granted by all sources on credit cards exceeded SIt 
billion. Corporations specializing in financing consumer installment credit 
sold great amounts of their short-term paper. Nonfinancial corporations 
with idle funds seeking short-term investment became substantial elements 
in the market for government securities, in lending to dealers in govern-
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ment securities, and in buying the notes of finance companies dealing in 
consumer installment purchase contracts. Industrial corporations enlarged 
the short-term commercial paper market by offering their own notes, as 
borrowers. Private lenders who were neither regulated brokers nor regu· 
lated banks made funds available for margin trading in stocks. The variety 
and scale of this flowering of new forms of short-term credit attested to 
how much room public policy still left at mid-twentieth century for pri· 
vate innovations fulfilling some functions of money and affecting opera
tions of the legally regulated money supply. 351 

Most of this development went on without direct check from monetary 
regulations. The new creators of liquidity were indirectly affected by legal 
controls on bank-created money, for these financial intermediaries held 
their own fractional reserves in the form of bank deposits, and thus might 
feel pressure when the Federal Reserve tightened bank credit. 352 On the 
other hand, by banning interest on demand deposits and setting interest 
ceilings and reserve requirements on time deposits, the law regulating 
commercial banks spurred the entry into the credit market of non banking 
corporations which were free to pay such interest, and operate on such 
margins, as they deemed to fit their self-interest. 353 Given the scale to 
which such operations mounted by the 1960s, the absence of controls on 
the liquidity of these new creators of short-term credit meant that they 
could be a dangerously unsettling influence on the money market, if big 
industrial corporations suddenly switched funds from short-term notes to 
investment in inventories or equipment, or suddenly lost confidence in 
private short-term borrowers. The quick, massive action which the Federal 
Reserve System felt called on to make in the spring of 1971 when the 
Penn Central Railroad defaulted on its short-term paper demonstrated the 
relevance of the new commercial paper market to the general money sup
ply.354 

Despite this relationship, however, there was no move within or outside 
the Federal Reserve System to authorize it to regulate creation of liquid 
assets by all types of financial intermediaries. The administrative load 
would be heavy. Regulation would be difficult because of the great differ· 
ences in working character among the different types of financial assets 
created by nonbanking institutions. But, such considerations apart, in the 
perspective of decades of monetary policy, it is fair to conclude that the 
basic reason that no movement developed for broad regulation was con tin· 
uing belief that it was socially useful to maintain a broad realm for flex
ible, private decision making. 355 

This implication of policy is sharpened by the fact that positive re
sponse to these developments fell only within the established area of Fed
eral Reserve regulation of member banks. Convinced that banks' competi-
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tive bidding for lendable funds had contributed materially to the stock 
market crash in 1929 and the ensuing depression, Congress, in the Banking 
Acts of 1933 and 1935, forbade payment of interest on demand deposits 
in member bank.-! or in nonmember banks insured by the FDIC and re
quired that interest on time deposits be held within limits set by the Fed
eral Reserve Board or the Federal Deposit Insurance Corporation. For 
years market rates were too low for the legal ceiling on interest for time 
deposits to be of practical effect. But, as privately bargained rates moved 
higher, the ceilings became a regular target of bankers who found them a 
particularly objectionable symbol of government constraints upon market 
flexibility. Congress did not yield to pleas that the interest ceiling had orig
inated in a mistaken diagnosis of the 1929 troubles and that in any case 
the regulation should be put on a stand-by basis and the banks freed to 
compete for funds in the market so long as no emergency appeared. 356 

Seeking to overcome the competitive limits put on their time-deposit busi
ness, both by the interest ceiling and by reserve requirements, banks 
sought to hold their own in the expanding short-term credit market by 
selling their own short-term notes to obtain more lendable funds. Amid 
some controversy, the Federal Reserve Board amended its rules, to treat 
such bank borrowings as "deposits" subject to regulations on interest and 
reserves. When bank holding companies undertook to sell their notes to 
provide funds for the banks they controlled, Congress in 1969 resolved 
challenge to the board's authority by amending the Federal Re.,rve Act to 
give the board sweeping power "to determine what types of obligations, 
whether issued directly by a member bank or indirectly by an affiliate of a 
member bank or by any other means, shall be deemed deposits.'' 357 Move
ment in legal regulation thus acknowledged the impact of contract innova
tions in liquidity affecting the money supply, but the response was signifi
cantly limited in field. 

At no time from I 780 on was public policy prepared to commit the 
money supply to the governance of the market. Moreover, the years be
tween 1908 and 1970 witnessed marked relative decline in the scope of 
influence conceded to the market. Nonetheless, concern that private inno
vation and private decision making remain as significant balance-of-power 
factors obviously persisted as living elements in the course of monetary 
policy. 

Roles of Major Legal Agencies 

Federal executive and administrative officers dominated twentieth
century monetary policy. State agencies simply maintained familiar pat-
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terns of state-chartered banking, and, with local bankers, mounted jealous 
watch against federal incursions on the dual banking system. 358 Within the 
central government Congress played only a limited role, and the Court 
almost no part at all. 

In the Federal Reserve Act of 1913 Congress made specific, durable, 
and indispensable contributions to monetary policy by creating a new 
structure for regulating money. To do so its processes had to resolve stub
born differences among private interests and overcome profound mutual 
distrust among those who feared politics and those who feared Wall Street. 
Patience, bargaining, and skillful management of symbols and of political 
and economic power went into this outcome. These qualities showed the 
pragmatic strength of the legislative process, even as prices paid for 
accommodation-in the continued acceptance of dual banking, for exam
ple, or the calculated ambiguities in allocating power between the board 
and the regional banks-showed characteristic limitations. The two houses 
did not operate alone. President Wilson's insistence on a bill, his adroit 
conciliation of the Bryan Democrats, and his determination that the Fed
eral Reserve Board be a body of public officers, were critical to the result. 
Of course Congress and the president did not create the new organization 
simply on their own initiative. Events had been pressing policy makers 
toward inventing some centralized direction of monetary affairs, and the 
crisis of 1907 precipitated this sentiment into the Aldrich-Vreeland Act, 
with its creation of a National Monetary Commission. But events do not of 
themselves fix responsibility for decision making, or arm decision makers 
with authority and instruments; only Congress, with its power to create 
apparatus and to provide working resources, could do this. 359 

But Congress's principal-indeed, practically its only-contribution 
was to create and set in motion a new organization for making monetary 
policy. The 1913 act made no helpful defmition of goals of monetary pol
icy, let alone attempting to rank goals. To the contrary, the act stated 
objectives in terms so vague as to lack meaning. This outcome reflected 
one of the most enduring characteristics of legislative process-that it 
normally operates only on and within the problem that most closely 
presses on it. The policy makers were immediately moved by their reac
tions to the liquidity crisis of 1907, their prime concern was to underpin 
deposit-check money with flexibly available cash, and insofar as they had a 
general theory it was that if the statute provided for Federal Reserve lend
ing and federal reserve notes backed by short-term commercial paper and 
gold, this much apparatus would service the economy in the most needful 
respect and at the same time hold to a desired minimum government inter
vention in money markets. The preamble of the 1913 statute pointed to 
this concept as much as anything when it declared that Congress acted "to 
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furnish an elastic currency, to afford means of discounting commercial 
paper, to establish a more effective supervision of banking in the United 
States, and for other purposes." The body of the statute did no better in 
spelling out the objectives of the new system than when it said that the 
federal reserve banks should use their discounting authority .. to accommo
date commerce and business." 

Perhaps more could not fairly be expected. Neither bankers, business
men, or economists, let alone lawmakers, then saw control of the money 
supply as a means to promote economic growth or to keep the general 
price level in constructive relation to general costs and profits. Too, the 
country lacked experience in using a central bank. Arguably, the 
constraints of the situation made it wise to say little of the objectives and 
techniques of the new system and to wait on time. 360 

But with experience Congress did not move to bolder definitions of 
monetary policy. Between 1913 und 1970 Congress took only four actions 
of major substance relevant to regulating the system of money-in the gold 
legislation of 1933-34, in the Banking Acts of 1933 and 1935. and in the 
Employment Act of 1946. 361 These actions invited broader-range manage
ment of money; none of them produced more definite guide lines for the 
job. The gold legislation had bask importance. For the long run it released 
the system of money from the fortuitously "automatic" constraints of the 
gold standard; for a limited time it empowered the president to cause a 
large increase in the issue of currency. But it declared no new standards for 
using this enlarged room for maneuver. 362 So far as concerned over-all 
management of the money supply, the Banking Act of 1933 was a way 
station en route to the act of 1935. True. the 1933 statute made a basic 
contribution to the liquidity of deposit-check money by launching federal 
deposit insurance. But, significant as this step was for removing the old 
threat of liquidity crises, in itself it contributed no guidance on using 
monetary regulation for economic growth or price stabilization.363 The 
Banking Act of 1935 provided the only major addition to the Federal Re· 
serve's own structure between 1913 and 1970. in legitimizing and firmly 
centralizing control of the money supply through open-market operations. 
The bill which became the 1935 act proposed a mandate that the system 
use its powers to promote business stability and to mitigate influences dis
turbing the general course of production. trade, prices, and employment. 
But, caught between those who would extend and those who feared Fed
eral Reserve initiatives, Congress rejected any such venture into further 
definition of goals. Instead it simply enacted that open-market operations 
"be governed with a view to accommodate commerce and business and 
with regard to their bearing upon the general credit situation of the coun
try." The 1935 act also gave the board the potent new control instrument 
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to vary member-bank reserve requirements within wide limits. But Con
gress said only that this enlarged authority should be used "in order to 
prevent injurious credit expansion or contraction." Thus in its statement 
of goals the 1935 act moved little if any beyond the empty generalities of 
1913.364 Hedged with overlapping and ambiguous qualifications born of 
hard legislative bargains, the Employment Act of 1946 did commit the 
United States to use all its powers and agencies to foster employment and 
economic growth. But, again, the legislature showed its characteristic in
clination to focus on one concern at a time; in 1946 Congress was thinking 
primarily of using its taxing and spending powers for economic develop
ment and was silent on the place of monetary policy. Members of the 
Joint Economic Committee of Congress, along with the Council of Eco
nomic Advisers, and finally the Federal Reserve Board, all eventually drew 
on the 1946 act to legitimize varying priorities in monetary policy. But 
these developments owed little to what Congress did in enacting the Em
ployment Act itself. 365 

Anyone who would regulate money for more ambitious ends than ser
vicing the going economy confronted hard choices among competing inter
ests and values-notably, among the goals of business expansion, price 
stability, and high employment. Decisions were the harder because eco
nomic theory was divided or in flux, and operational skill and knowledge 
were lacking. Congress betrayed unease over the discretion it was commit
ting to the Federal Reserve Board, but also showed its willingness to shift 
responsibility, when it set criteria for board membership. The 1913 act 
said that the five appointive members should be named with "due regard 
to a fair representation of the different commercial, industrial and geo
graphical divisions of the country" and should include "at least 
two ... experienced in banking or finance." Following sharp (and prob
ably unfair) criticism from farm interests, that the board had so tightened 
credit as to cause a farm recession in 1919-20, in 1922 Congress added a 
sixth appointive member and-dropping the earlier reference to banking 
and financial experience-now d.irected that appointments be made with 
due regard for "a fair representation of the financial, agricultural, indus
trial and commercial interests, and geographical divisions of the country." 
The legislation thus threatened to build group pressures into the official 
apparatus. Fortunately the stipulations proved vague enough to let the 
board develop its own character in practice, while presidential appoint
ments fell into no rigid interest representation. However, this outcome 
does not disguise Congress's confession and avoidance of difficult prob
lems of interest adjustment inherent in money regulation.366 1n later years 
the failure of various bills aiming to give mote precise directives to the 
Federal Reserve System showed the practical difficulties that Congress 



ALLOCATIONS OF CONTROL / 231 

met, insofar as it considered a bolder policy-making role. Meanwhile, the 
Federal Reserve Board took no strong lead to develop more explicit con· 
ceptions of its mission for Congress's consideration, but most of the time 
seemed content for Congress to leave the subject alone.367 

Sympathy with Congress's problems cannot remove the effects of Con
gress's defaults. Measured by the generous criteria which the Court has set, 
Congress did not make unconstitutional delegations of power to the Fed
eral Reserve. 368 However, that Congress did not behave unconstitutionally 
does not prove that it behaved wisely. With their broader representative 
base and their clear-cut authority to innovate and experiment on the fron
tiers of public policy, legislators have more assured legitimacy than admin· 
istrators to establish bold value judgments. They should not ask adminis
trators to take the principal heat of battles of interests; such is the prac
~ical wisdom back of the formal doctrine that a legislature may delegate 
power to administrators so long as it does so within declared. intelligible 
standards. The stipulations in 1913 and 1922 for "fair" representation of 
"divisions" or "interests" affected by money only threw into sharper relief 
the load put on the board by the unhelpful generality with which the legis
lation spoke of its goals. 369 ln servicing the going economy the Federal 
Reserve System did reasonably well most of the time-with the major 
exception when it stumbled in the banks' liquidity crisis of 1930-33. Sig
nificantly, this current-operations-service area of Federal Reserve action 
was within the most readily discernible area of policy embodied in the 
1913 statute. When events invited or pressed the system to regulate money 
for broader goals of economic growth or stability, Federal Reserve action 
was most tardy and uncertain in •;oncept and in execution-that is. just in 
those areas in which Congress had done least to legitimize the system's 
activity. 310 

Congress affected the system of money by what it did in other areas of 
law. Thus, we must not ignore two fields of congressional action and inac
tion which set particularly imporlant-if unplanned-boundaries to mone
tary policy. 

Congress shaped and proposed the sweeping terms of the Sixteenth 
Amendment, empowering the United States to tax "incomes, from what
ever source derived, without apportionment among the several States, and 
without regard to any census or enumeration." Ratification of the amend
ment proved to add great reach to the federal government's practical as 
well as legal capacity to affect the economy--including the availability of 
money-through fiscal policy. The amendment thus provided the base for 
what emerged as the principal competitor to Federal Reserve control of 
bank credit in determining the condition of the money supply. This out
come had not been a goal-indeed, had not been foreseen-in the pressures 
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which produced the amendment. Those who worked for the amendment 
wanted to allow Congress to put on the wealthy a fairer share of the costs 
of government and incident to that end to encourage lower tariffs. Con
servatives supported the amendment to stave off the more immediate 
threat of a new income tax statute, which would give the Court an oppor
tunity to overrule the Pollock decision, which had invalidated a federal 
income tax not apportioned by population. As in creating the Federal 
Reserve System, so in promoting the Sixteenth Amendment, Congress 
again demonstrated the impact that the legislative process can have by 
loosing new currents of policy which may run far beyond the vision of 
those who open the spillways. 371 

ln contrast, congressional default was the weighty factor in the other 
field of nonmonetary policy which bore particularly on the system of 
money. The Sherman Act (1890) and the Clayton and Federal Trade 
Commission acts (1914) declared a strong national interest in maintaining 
competitive markets. For long years antitrust policy paid little heed to 
investment and commercial banking or to the integration of antitrust law 
with law more specifically affecting the banking industry. In addition, for 
decades Congress failed across the board to develop sanctions to match the 
increasing sophistication of private business techniques of concentration, 
or to provide enforcement resources remotely commensurate to the 
growth in private power. It was consistent with the over-all pattern of 
neglect that Congress thrust antitrust responsibilities on a Federal Reserve 
Board, already heavily burdened with responsibilities more directly fo
cused on the money supply. However important, the story is too compli
cated and too indirect in bearing to elaborate here. It suffices to note that 
the relative ineffectiveness of antitrust policy against big-city concen
tration in commercial and investment banking created a significant limiting 
factor on the Federal Reserve's control of the money supply in relation to 
general economic conditions, especially before the Banking Act of 1935 
confirmed and enlarged the board's powers over open-market operations 
and member bank reserves. 372 

Such major legislation as there was after 1913 directly relevant to 
money was the product of the bargaining of interests within the congres
sional arena more than of executive leadership. The exception was the 
treatment of gold in 1933-34, which President Roosevelt finally deter
mined. The earlier Thomas Amendment to the Agricultural Adjustment 
Act ( 1933) was forced on a reluctant president by congressmen moved 
partly by business expansionists, but also by traditional farmer favor for 
easy money; the president's prime decision here was simply not to use the 
authority Congress had put in his hands. 373 The White House was indiffer
ent or even hostile to the Banking Act of 1933 and wavered in confusion 
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over the act's most important feature of deposit insurance.374 Executive 
influence was important in producing the Banking Act of 1935. when 
Marriner Eccles conditioned his acceptance of appointment to head the 
Federal Reserve Board on administration efforts to obtain increase in the 
board's powers. But the sustained effort to get a bill through was within 
the Congress, where-ironically-Congressmen T. Alan Goldsborough and 
Henry B. Steagall had to battle Senator Carter Glass to strengthen his crea
tion of 1913.375 President Harry S. Truman lent his support to obtaining 
some kind of full employment act in 1946. But there was division among 
his own advisers, and he lacked sufficient leverage in the country and in his 
own party to determine the outcome among the large forces battling be
fore Congress. 376 

The intricacy of the subject, the unsettled state of ideas about it. and 
the diversity of major interests affected made definition of goals and prior
ities in monetary policy an area that invited leadership from the White 
House. However. Wilson's involvement in the 1913 act was the only highly 
calculated example of that leadership; Roosevelt's actions on gold indeed 
brought changes of lasting importance, but his entry into the monetary 
field was an opportunistic episode in his calculations. For better or worse, 
patient, applied work by individual congressmen and congressional com
mittees and by administrators charged with long-term responsibility seems 
the practical way to build policy that calls for combining skilled bargaining 
with knowledgeable handling of evolving theory and difficult technique. 
The president's most effective role is likely to be that of Wilson in 
1913-to intervene at a late stage with decisive will, to bring the long work 
of others to some resolution. 

If Congress was not moved, or able. to spell out g1·: Is and priorities in 
monetary policy. conceivably it could still make continuing impress on the 
Federal Reserve System by using its two most distinctive (and related) 
powers-those of (I) controlling the public purse and (2) investigating the 
conduct of government agencies. Congress finally chose not to use the 
purse power to supervise the system. It made limited. but gradually in· 
creasing use of its power of investigation. 

Changing the prior legislation. as it had been construed by the attorney 
general, the Banking Act of JQ33 declared that funds paid to the board by 
the regional banks should not be construed to be government funds or 
appropriated moneys so as to bring them under external audit, but that 
the board should govern its own receipts and expenses: committees of 
both houses said that the intent was to give the board "the determination 
of its own management policies." The board's accounts had been audited 
by the Treasury from 1912 to 1'»21. and by the comptroller of the cur
rency from 1921 to 1933. The federal reserve banks were never audited by 
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a government agency outside of the system. Recurrent efforts or sugges
tions that the system be subjected to audit by Congress's agency, the 
General Accounting Office, failed in the face of appeals for Federal Re
serve independence. To conciliate distrustful congressmen, the board and 
the regional banks under board supervision created their own internal 
audi~ing procedures, eventually including participation by qualified inde
pendent private accountants chosen by the board. That the system not 
have to depend on congressional appropriations for its operating funds was 
a substantial safeguard against its use for political patronage. Probably 
budget or external audit controls would have proved at once too cumber
some and too drastic to be effective instruments for congressional influ
ence on particular monetary policy. However, we should not put much 
weight on the system's freedom from purse-power surveillance. Congress's 
investigations, and the fiscal discretion it committed to the Treasury, pro
vided ample means for officials outside the system to pass judgments on 
Federal Reserve performance. 377 

Congress made no significant effort to use its investigative power to 
influence Federal Reserve policy making before 1950.318 Between 1950 
and 1970 on some ten occasions congressmen or senators used the com
mittee process, or such analogous devices as proposed sense-of-Congress 
resolutions, to rally criticism over the system's current monetary policy. 
There is no convincing evidence that these activities materially shaped the 
subsequent course taken by the Federal Reserve Board or the FOMC. At 
most some coincidences in timing suggest that congressional activity pro
duced occasional tactical response from the system. The congressional 
critics usually distrusted Federal Reserve restraints on credit, which they 
saw as holding back desirable economic growth and high employment; 
through most of the 1950s and 1960s the Federal Reserve authorities were 
indeed more concerned than their critics with limiting price rises, but felt 
it prudent to avoid plain statement of their price-stabilization goal lest 
they draw too damaging fire. Even ·so, there is no convincing case that 
congressional criticism substantially affected the system's strategy as dis
tinguished from its occasional tactical concessions, or that the board of the 
FOMC were intimidated. 379 Close to the over-all character of the relation
ship was Speaker Sam Rayburn's exasperated complaint in 1959, that the 
Federal Reserve authorities "consider themselves immune to any direction 
or suggestion by the Congress, let alone a simple expression of the sense of 
Congress." Reacting to the board's successful opposition to a policy direc
tive proposed by the Democrats on the House Ways and Means Commit· 
tee, Rayburn observed, "It appears that the fault of the suggested com
mittee bill was not that the language itself was wrong, but that the Con· 
gress dared even to speak to the Federal Rese"rve, a creature of Con· 
gress."380 
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Realism suggests that we not accept the Speaker's acrid comments as 
the whole of the matter. The board and the FOMC did, indeed, show that 
they were likely to hold to their own long-term judgments where congres
sional pressure stayed at the level of committee action. Most of the time 
the Congress as a whole proved wary or indifferent about committing itself 
on monetary policy. But the Thomas Amendment of 1933 and the Gold 
Reserve Act of 1934 should remind us that Congress as a whole could 
change the frame of policy reference, if events or a resolute president ap
plied pressure broadly felt through the congressional ranks. 

In proportion as the Federal Reserve Board successfully maintained 
independence in decision, experience of mistakes in timing and of actions 
taken on poor prophecies of cause and effect showed the need for in
formed appraisal from outside critics to whom the board must pay atten
tion. Ill adapted to shaping specific monetary decisions, Congress's investi
gative authority might play a constructive role if it were properly institu
tionalized rather than treated as a basis for episodic indictments. The 
Banking Act of 1935 looked in this direction when it enlarged the report
ing duties of the board and stipulated that the new Federal Open Market 
Committee keep a full record of all its actions. But, left alone, the report
ing agency could and did report tardily and with calculated ambiguity or 
unhelpful generality. 381 Though in terms ignoring the Federal Reserve 
System, the Employment Act of 1946 for the first time created machinery 
for sustained legislative scrutiny of Federal Reserve decision making 
through interplay of the president's annual economic report (and the work 
of his Council of Economic Advisers) and a new Joint Economic Commit
tee of Congress charged to review the report and the course of the econ
omy. Scoring at best minor tactical successes over the 1950-70 years, some 
members armed with the legitimacy conferred by the mission of the Joint 
Economic Committee began slowly to build the grounds of more informed 
congressional interaction with the board and the Council of Economic 
Advisers on the one hand and economists, bankers, and other affected 
economic interests on the other.3112 

Over the 1908-70 span courts had little part in fashioning the system of 
money. Of course federal and state courts handled many lawsuits over the 
day-to-day administration of deposit-check money-involving, for exam
ple, the effectiveness of deposits or endorsements, or the incidence of loss 
from forgery or business failure.:183 Such matters were important to oper
ating the system of money. Yet, they did not call for examining the goals 
or structure of the system. Almost no suitors presented such basic ques
tions, and without lawsuits courts cannot share in making policy. The 
exception was the litigation over the constitutionality of the federal stat
utes which rendered unenforcible gold clauses in public and private con-
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tracts. Yet, the Supreme Court's decisions upholding this legislation were 
of secondary importance for monetary policy. The seriously fought issue 
was application of the laws to contracts made before the laws were passed; 
on authority stretching from McOtlloch v. Maryland to Juilliard v. 
Greenman none of the justices saw a substantial question of Congress's 
authority to fix the place of gold or paper currency in affecting future 
transactions. However large the immediate stakes, the retroactive force of 
the laws posed an issue of passing effect. Moreover, the Court's decisions 
fell easily within the limits of the judges' role as marked by the presump
tion of constitutionality. In this light, in upholding the gold legislation the 
Court itself added little to the content of national monetary policy. Rea
sonable men could find that a national economic emergency existed in fact 
and that it would serve public interest to subordinate ordinary rules of 
contract law to Congress's authority to prescribe the system of money 
without which contract could not function in a modern economy. In this 
context the Court must uphold what Congress had done. 384 

Apart from the gold cases, only a scattering of court rulings touched 
the bases of the money system. Up to 1970 no case had required the 
Supreme Court to pass on the constitutionality of Federal Reserve author
ity to manage the money supply. 385 On familiar precedent the Court read
ily disposed of Tenth Amendment challenges to statutes designed to keep 
national banks on a competitive footing with state-chartered banks, so that 
national policy might be fulfilled. Similarly, after clarifying the Federal 
Reserve's statutory powers, the Court had no trouble in ruling that the 
system might validly insist that all checks cleared through its procedures 
clear at par, whatever competitive pressure this policy put on state 
banks.386 In any event, these were matters relevant mainly to current oper
ations. A handful of speculators raised deeper issues, by challenging the 
legality of Federal Reserve management of the money supply through 
open-market operations or the issue of federal reserve notes. The Second 
Circuit Court of Appeals summarily dismissed a challenge based on claims 
that such money management violated traders' rights, protected by the 
Fifth Amendment, to seek market profits. The Federal Reserve's money 
management authority was so clearly relevant to reasonably defined public 
interest as to present no substantial constitutional question. Moreover, 
judicial review plainly was too slow and cumbersome to oversee regulation 
of the shifting currents of money markets. 387 Without moving into such 
intricacies, conceivably judges might have found the 1913 and 1935 stat
utes unconstitutionally vague in the sweep of powers they delegated to 
Federal Reserve administrators. Granted, the delegations were very broad 
and expressed no adequately comprehensive pattern of monetary goals. 
But. again. the presumption of constitutionality gave Congress wide scope 
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in building law to deal with problems bristling with complex and unknown 
factors. Thus it is not surprising that such lower courts as touched the 
matter of delegation of powers saw no barrier to the legislation. 388 

Probably the Eighth Circuit Court of Appeals came to the heart of the 
reasons why judges had so little opportunity to make law in this field. 
That court ruled that suitors lacked standing-whether as citizens. taxpay
ers, or investors in government securities-to challenge the constitution
ality of Federal Reserve money management authority. The system of 
money is one of the most pervasively effective of legal institutions. Reach
ing the broadest range of transactions, providing operationally critical in
struments for the existence of markets of all sorts, money bears on many 
individuals in many diverse ways, and yet-allowing for their individual 
circumstances-with weight not so peculiar to any of them as to create the 
focused kind of adversary interests requisite to justiciable cases or contro
versies. As the economy developed within the law after 1913, the func
tional character of a managed system of money excluded judges from the 
ranks of principal policy contributors in this area. 389 

The sum of these factors is that executive and administrative processes 
provided practically all the impetus for making substantive monetary pol
icy. Moreover, we can bring the story to sharper focus than this. Adminis
trators on the Federal Reserve Board and the Federal Open Market Com
mittee shared policy making with a top-executive cluster including the 
president, the Treasury Department, and the president's Council of Eco
nomic Advisers. Other agencies-notably the comptroller of the currency, 
the Reconstruction Finance Corporation, and the Federal Deposit Insur
ance Corporation--had missions materially affecting the system of money. 
But their activities provided support for a situation in which money man
agement might be undertaken; they did not enter directly into the active 
management of the money supply, which is the prime concern of this vol
ume. 

The comptroller of the currency and the FDIC influenced the number 
and location of commercial banks that created deposit-check money; the 
comptroller played this role directly, since his office had authority to 
grant or deny applications for national bank charters; the FDIC played the 
role informaJly, because state-chartered banks must satisfy the corpor
ation's requirements in order to become insured banks and without de
posit insurance it was in practice nearly impossible for a bank to oper
ate.390 All three agencies were actively concerned to foster the solvency of 
individual banks. In the 1930s depression the Reconstruction Finance 
Corporation kept some banks in existence, by replenishing their capital 
through investing in their preferred stock or their capital notes and by 
making them secured loans to relieve them of peril when their ordinary 
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commercial assets were found to be frozen. 391 The comptroller (for nation
al banks) and the FDIC (for insured banks not members of the Federal 
Reserve) shared with the Federal Reserve (for state-chartered member 
banks) authority to conduct periodic examination of the finances of 
banks. This examination function had the substantial effect of policing 
individual banks' working integrity. 392 

These agency activities affecting the creation and the continuing vitality 
of commercial banks were basic contributions to the deposit-check "cur
rency" which was the bulk of the money supply. But such activities did 
not enter directly into regulating the quantity, timing, or velocity of 
money supply. FDIC insurance was a major invention to keep deposit
check money in operation by removing old fears over the liquidity of 
deposits in terms of cash. Of course this result had direct impact on the 
going money supply. However, the FDIC performed this function by en
forcing the statutory qualifications for insurance and examining insured 
banks; its money-supply function did not make it a competitor with the 
Federal Reserve Board and the FOMC in continuing regulation of the size 
or movements of the stock of money. 393 Cautiously conservative, the RFC 
never used its resources for such open-market operations in government 
securities as might have made it the prime supporter of the banking system 
at a time when the Federal Reserve System was failing to realize its role as 
lender of last resort. 394 Terms set formally by the comptroller or inform
ally by the FDIC for chartering new banks bore on the state of competi
tion in local banking markets rather than on over-all money movements. 395 

Examination of the financial condition of individual banks was an instru
ment not adapted to shaping or enforcing general money policy; criteria 
for monetary policy referred to factors of too great sweep to be translated 
into details of individual banks' portfolios. and a broadscale attempt to do 
so was likely to imperil the function of examinations, to protect the func
tional capacity of the individual institutions. Congress was jealous of cre
ating selective credit controls and held these to quite limited categories. 
The examining agencies thus properly rejected use of the examining func
tion as a tool of monetary policy. 396 The notable exception highlights the 
reason of this rejection, because it concerned a point both capable of 
ready generalization and helpful to Federal Reserve use of open-market 
operations; this was the agreement obtained by the Federal Reserve Board 
with the comptroller and the FDIC in 1938 that banks' holdings of secur
ities might be valued at cost instead of at market, to protect banks other
wise basically sound from collapse under the pressure of sharply falling 
securities markets and to make them more ready to sell in response to 
Federal Reserve pressure. 397 In another aspect events reflected the judg
ment that concern with individual banks' solvency involved goals other 
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than those of general monetary policy. Critics complained of the overlaps 
and duplications of effort, as bank examining fell within the authority of 
three federal agencies. It is significant that the criticism ran mainly in 
terms of administrative costs and efficiency and that strong argument was 
made for the Federal Reserve Board to be relieved of examining banks, as 
well as of other regulatory tasks not immediately related to money, pre
cisely in order that it might belter focus its energies on managing the 
money supply. 398 

Between 1836 and 1913 the only central agency in position to attempt 
some direct management of the national money supply was the Treasury. 
Over those years competing initiatives in monetary policy came from the 
Treasury or from diffuse private or partisan interests pressing on Congress. 
Within that context the bargains struck in the act of 1913 reflected lively, 
but ill-defined concern on right and left that the new Federal Reserve 
Board be "independent." In one aspect the statute sought to protect the 
board against private-meaning. primarily. banker-influence. The act cre
ated a board wholly of public officers named by government and subjected 
to the board's over-all regulation the regional reserve banks, into whose 
structure sorrte private check and balance factors were included. Adminis
t ra tive practice, ratified and tightened by the Banking Act of 1935, 
strengthened the independence of the board against the private factors in 
the system. Dominant policy was thus clear, that the Federal Reserve 
Board should have substantial autonomy apart from the market. This 
course of events ran against the conservative concern in 1913 to bulwark 
monetary policy against "politics" -which, so far as the fear had shape, 
was fear of populist or agrarian inflation. However, creation of the Federal 
Reserve System also tended to bring this conflict into a sharper focus than 
it had had before. The system spelled the potential of a new competition 
among central official agencies-between the governors of the system on 
the one hand, and the White House and Treasury on the other. Thus a new 
issue was born -defining the "independence" of the Federal Reserve 
authorities within the executive and administrative apparatus of the na
tional government. 

Within the central government Federal Reserve independence in setting 
general monetary policy always existed only within three limiting factors. 
one of them legal. the other two factual. 

First the Federal Reserve System had no basis for claiming policy inde
pendence of Congress, whose creation it was. Its ofticers could, and did. 
hold to their own policy positions in sparring with particular congressmen 
or senators or with particular congressional committees, even a committee 
with so broad a mandate as the Joint Economic Committee under the 
Employment Act of 1946. But Congress's rightful command of legislation 
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was something again. Congress might change any feature of the system's 
organization or powers, and in fact it made some changes, though few of 
basic importance. Thus, in the interests of the Federal Reserve Board's 
independence, in 1935 Congress removed from the board the secretary of 
the treasury and the comptroller of the currency, who had been ex officio 
members since 1913. There is little evidence that the board had been sub
stantially constrained by the presence of either officer. But in itself the 
change showed favor for putting considerable autonomy in the board. 
Congress might also enact policy directives. True, it left vague its state
ments of monetary goals and priorities. But this record reflected practical 
difficulties stemming from sharp conflicts among interests and from want 
of reliable knowledge and did not rest on doubt of Congress's authority. 
Finally, at the base of policy was Congress's constitutional authority to 
determine the character of the system of money within which both the 
Treasury and the Federal Reserve must work; thus Congress provided a 
new frame of reference for monetary policy in 1933-34 when it took gold 
out of the domestic money structure. 399 

Secondly, it was a political fact that the Federal Reserve System, in· 
eluding the Federal Reserve Board and the FOMC, belonged to a working 
national government. If a sufficiently determined president with congres
sional support, or a sufficiently determined Congress on its own, fixed a 
national economic policy for the times, the Federal Reserve authorities 
must in practice fit their actions into that policy.400 The Banking Act of 
1935 reflected a felt need to strike workable accommodations in this re· 
spect. It increased to fourteen years the terms of Federal Reserve Board 
members. On the other hand, it forbade two full consecutive terms for a 
member, and it limited the term of a member as chairman of the board to 
four years, in the expectation that this arrangement would permit each 
president to name from within the board a chairman of his choice.401 

Subordination to White House leadership was clearest when the nation was 
at war. Without serious demur during the most active periods of World War 
I (1917-18), World War II (1942-46), and the Korean War (1950), the 
Federal Reserve Board subordinated its policy judgments to those of the 
Treasury.401 If the imperative to follow top executive leadership was less 
clear in peacetime, it was because ordinarily there was more practical lee
way for indecision and conflicts of views within the office of president and 
within the Congress. 403 

Thirdly, throughout its life from 1913 to 1970 the Federal Reserve 
Board's practical independence was confined by the poor and disputed 
state of theory and of operational knowledge about central-bank roles and 
the desirable and practicable uses of monetary policy to affect the general 
economy. Operational knowledge had to be bought by trial and error, for 
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want of anything better. Theories about the ends and means of monetary 
policy continued in sharp debate within and without the system. It was 
hard steadfastly to assert the independence of Federal Reserve manage· 
ment when most of the time there were so many conflicting voices on 
what independence should be used for, or how it should be used. Indica· 
tive is the fact that in the spring of 195 1. when the board made its most 
dramatic bid for independence of the Treasury, board officials declined to 
support a joint resolution tendered in Congress which would have declared 
that the board had primary power and responsibility for regulating the 
over-all supply of credit and that the Treasury should conform its actions 
concerning the federal finances to the monetary policies set by the Federal 
Reserve. The proposed resolution offered the board more responsibility 
than it was ready to assume. Instead, board officials took the position that 
they wanted simply recognition that the board enjoyed equality with the 
Treasury in considering policy affecting money. leaving high-level differ
ences to be bargained out among equals. 404 

Offsetting these limiting factors were some functional facts which in 
practice worked to give the Federal Reserve Board and the Federal Open 
Market Committee substantial freedom of decision in the week-in-week
out handling of the money supply. Executive and congressional budget· 
making and fiscal decision processes involved the need to bargain in 
immediate confrontation with many private, partisan, and bureaucratic 
interests. Thus they were typically slower than the more sharply focused 
Federal Reserve decision-making operations, and not so well adapted to 
close and continuing development of policy by trial and error, or to close 
and continuing management of a policy once adopted. Moreover, if the 
Federal Reserve Board was limited in bold use of its potential by want of 
tried and accepted theory and operating knowledge, this want was still 
more felt in development of fiscal policy by the White House and the 
Congress. For in the Congress and even in the White House the problem 
was typically not divergence among relatively sophisticated ideas for ac· 
tion, but the time-costly need to overcome quite unsophisticated notions 
about economic and social priorities and the chains of cause and effect 
involved in economic processes. Furthermore, in working with bank
created money the Federal Reserve Board had the advantage over legisla· 
tive measures of bringing to its aid the useful flexibility of which the mar
ket was capable. If created deposits exceeded public preferences for spend
ing, bank deposits tended to decline, else banks would lose income. Thus, 
through bank-created money the burden of .adapting the money supply to 
the over-all state of the economy could be put largely on the private 
banking sector. But if money were created by legislative fiat in excess of 
what was healthily needed to promote real transactions, built-in vested 
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partisan and politically potent economic interests probably would operate 
to leave no recourse but to wait-as the country did in the last quarter of 
the nineteenth century-for the economy to grow into adjustment to the 
government-made money.405 

The net result of assessing the legal and practical factors limiting Fed
eral Reserve autonomy, and the functional factors favoring it, is to induce 
caution lest we inject more drama into the question of Federal Reserve 
independence than the record warrants. Because functional factors rein· 
forced the substantially separate organization which the Federal Reserve 
act had created, the Federal Reserve board and the Federal Open Market 
Committee in regular course did most managing of the money supply. 
That this was so was not, however, the result of a regular succession of 
battles over Federal Reserve autonomy. Indeed, the net result of the legal 
and practical limitations was that Federal Reserve independence was an 
active issue during relatively little of the system's life from 1913 to 1970. 
From 1914-16 the new organization was busy setting up shop. In 1917-18 
there was no question that the system must loyally support the financing 
of the war. The first instance of controverted Treasury pressure came in 
1919 when the system reluctantly kept credit easy to help float the last 
war loan, though the war emergency was over and inflation threatened; the 
Federal Reserve shortly asserted itself by tightening credit, and thence 
came under farm-area criticism when commodity prices fell in 1919-20. As 
the later 1920s boom mounted to the 1929 crash disputes over credit pol
icy were more within the system, between some of the regional banks and 
the board, than with the administration. In the mid-1920s, with a degree 
of initiative it did not often show before the 1950s, the board learned to 
use open-market operations for regulating the money supply. That it could 
develop this device was an unplanned consequence of Treasury action; 
extensive open-market operations in government securities would not have 
been possible with the small, firmly held supply of such securities before 
1917. On the other hand, the board met no Treasury opposition to its new 
control instrument; rather, it had Treasury approval of deliberate and 
coordinated management of such dealings, because this approach avoided 
disturbing the market for Treasury flotations. In the lean years from 1930 
to 1940, however, the board itself took a relatively passive attitude toward 
its responsibilities to counter the downswing of business. Symptomatic 
was an episode of the spring of 1937. Following the board's use of its new 
(1935) statutory power to raise reserve requirements, the Treasury pro· 
tested at the White House that investment values were in peril because 
banks were selling government bonds to build up their reserves; under 
Treasury and White House pressure the board then engaged in its first large 
open-market purchases in over three years. This was primarily a defensive 
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use of open-market operations, and one which in effect conceded Federal 
Reserve responsibility to stabilize the government bond market. In part 
from concern for the statutory requirements on its own reserves, the board 
was timid in using open-market purchases positively to stimulate business; 
here the limitations of the board's own outlook, rather than pressure from 
the Treasury or the White House, kept it from a positive role. From 
1941-45 war fmance as determined by the president and the Treasury 
again dominated the scene; plainly the reserve's duties as government fiscal 
agent were to carry out the government's policy and at most to advocate 
taxing more and borrowing less to meet war costs.406 

The span from 1946 into the spring of 1951 brought the first sustained 
period when either the pressure of the federal debt or the specific pressure 
of the Treasury were felt as serious constraints on the Federal Reserve's 
freedom to make peacetime monetary policy. Between 1946 and 1947 the 
Federal Reserve Board successfully asserted its powers to allow short-term 
government borrowing rates to rise. But the system continued to support 
the long-term government bond market at the low rate set in wartime. It 
did this until 1950 primarily because the board shared Treasury fears that 
the fall in bond prices which would accompany a rise in interest rates 

. would endange1 economic stability, given the large outstanding investment 
in long-term, wartime issues. However, the board felt more and more con
cern that by continuing to buy bonds at prices pegged to hold down inter
est rates it was feeding an inflation danger serious enough to offset the 
hazard of falling bond prices. Moreover, from the early fifties outside 
support for Federal Reserve independence tended to become identified 
with those who saw the board as a bulwark for stable prices and a steady 
purchasing power of the dollar and feared that the Treasury had a built-in 
bias for inflationary low interest rates which might ease its job of manag
ing the large federal debt. In 1950 the board asserted a greater indepen
dence, by selling in the open market to raise interest rates. But when the 
Treasury insisted on floating low-interest bonds to meet Korean War ex
penses, the board reluctantly resumed buying the Treasury's issues to keep 
them from failing. However, the board was now so moved by its fear of 
inflation that in March 1951 it pressed for and got an agreement with the 
Treasury allowing the Federal Reserve to assume more control. The Trea
sury would cooperate by offering to exchange nonmarketable bonds con
vertible into five-year marketable notes for outstanding, marketable bonds, 
while the system eased the adjustment by continuing some purchases on a 
reduced scale. But the FOMC would also cut back open-market operations 
in short-term government securities in order to put member banks under 
pressure to borrow at the federal reserve banks. In 1953 the FOMC tight
ened its independent stance by announcing that it would deal only in 
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short-term government securities and that it would direct its dealings only 
at monetary goals. It was then that the board refused to support the pro
posal of a number of senators that Congress should give the board full 
authority to regulate the money supply and declare that Treasury finan· 
cing must be subordinated to Federal Reserve monetary goals. Thus the 
board in 195 I settled for recognition as an equal bargainer with the White 
House (acting primarily through the Council of Economic Advisers) and 
the Treasury in setting monetary policy.407 

Between 195 I and 1970 there were sometimes sharp disagreements 
between the board on the one hand and the White House (or the Council 
of Economic Advisers) or the Treasury on the other, over domestic policy. 
The tendency was for the board and the outside advocates of its indepen
dence to be concerned with price stability and inflation, and the White 
House and the Council of Economic Advisers with unemployment rates 
and the vigor of business activity, while the Treasury was likely to be more 
engrossed in cutting budgets and in low-cost debt management.408 But 
despite these differences, there were no overt efforts to manipulate spe
cific policies of the board by pressure on appointments, by competing uses 
of Treasury balances, or other techniques that might be open to the exec
utive. Thus after some twenty years, administrative and executive 
practice-characteristically, without being codified or ratified by an ex
plicit declaration from the Congress-had given Federal Reserve indepen
dence approximately the meaning for which the board had settled in 
1951: that it be treated as an equal consultant and bargainer when there 
was contention at high levels over adapting monetary policy to the situa
tion of the domestic economy.409 

This proposition must be stated with reference to domestic policy, 
because two precedents implied that the Federal Reserve Board conceded 
leadership to the Treasury when the prime issue was the international bal
ance of payments. By the mid-1930s, moved largely by fears of war or 
major political upsets abroad, gold was flowing into the United States in 
such quantity as threatened to push bank reserves to heights which could 
spell dangerous inflation. The Federal Reserve Board used to the statutory 
limit its new (1935) authority to increase member bank reserves, but the 
gold was still coming. At this juncture, in 1936 the Treasury took the initi· 
ative in sterilizing much of the gold inflow, by borrowing in order to buy 
gold-to this extent exerting downward pressure on the availability of 
credit at home-and then holding the gold in its vaults. Conceivably the 
Federal Reserve Board could have acted to like effect by bold open-market 
sales of government securities. But it lacked will for such action, and it did 
not make an issue when the Treasury now used its borrowing power for 
this monetary goal. With so large a gold stock as its purchases were build· 
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ing, the Treasury inherently acquired capacity to control bank reserves by 
its own decisions to hold or release gold. In 1937 the board in effect ac· 
knowledged this monetary capacity of the Treasury when, faced with re
cession; the board asked and obtained the Treasury's cooperation in releas
ing some of its gold to increase bank reserves. The second precedent for 
this type of Treasury leadership grew out of concern in the 1960s over 
gold outflow rather than gold inflow. Between early 1961 and the fall of 
1964 the Treasury took the initiative in acting to keep up short-term inter
est rates to discourage the export of dollars seeking higher returns, while it 
sought to promote low long-term rates to encourage investment at home. 
It did this by operations peculiarly within its control, investing heavily in 
long-term securities for government trust funds which it managed-thus 
tending to lower the yields on long maturities-while selling in the public 
market an unusually high proportion of obligations of less than one year, 
through such supply pressure on the short end of the market pushing 
yields there to levels relatively higher than normal. In this 1961·64 period 
the Federal Reserve Board cooperated in a subordinate role by simply 
continuing to hold a little over SO percent of under-one-year maturities in 
its portfolio; thus it lent support to a high level of short-term rates by not 
buying heavily in that range to ease domestic credit. In both the 1936 and 
the 1961-64 episodes the record lacks any clear declaration of policy on 
Treasury-Federal Reserve division of labor. But the implication common 
to both is that, confronted by Treasury initiative. the board was prepared 
to concede Treasury leadership in using Treasury borrowing power for 
monetary goals involving international movements of high-powered (re· 
serve-creating) assets. 410 

Further definition of Federal Reserve independence emerged from the 
context of key statutory powers and working practices of the Treasury 
and the Council of Economic Advisers. The Federal Reserve Act declared 
that it should not be interpreted to subtract from authority otherwise 
given to the secretary of the treasury. Whatever else lurked in this Delphic 
reservation, at least it meant that within the executive and administrative 
establishments the Treasury was empowered to fix the terms of contract
ing or refunding federal debt and managing the current flow of federal 
receipts and disbursements.411 Practice made plain that secretaries would 
not concede a Federal Reserve veto over the exercise of these prerogatives. 
The Treasury's exercise of discretion in managing federal debt could have 
significant impact on the general money supply. However. aside from the 
actions taken in 1936 and in 1961-64 reacting to international gold flows, 
the Treasury typically seemed moved by considerations of debt manage
ment as such, rather than by desire to achieve monetary goals. So. the 
success and cost of its flotations and maintaining confidence in the invest· 
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ment stability of government bonds were apparently the Treasury's prime 
concerns in 1919 when it influenced the Federal Reserve Board to support 
the last of the World War I bond drives; in 1937 when it pressed the board 
into open-market purchases in order to cushion the impact of increases in 
required reserves of member banks; and between 1946 and 1951 when it 
persuaded an increasingly reluctant board to continue pegging long-term 
bonds at prices which would keep the rate of return set on their original 
issue. On the other hand, where it did not feel under special constraint of 
circumstances, the Treasury ordinarily cooperated with the board to keep 
federal debt management from disturbing the general money market. In 
any case, the experience of both routine and extraordinary operations 
showed that, within the frame of domestic economic policy, it was the 
Treasury as manager of federal debt, rather than the Treasury as would-be 
manager of the money supply, which posed issues of Federal Reserve 
autonomy. In 1956 the Federal Reserve Board recommended to the Sen· 
ate Banking and Currency Committee that the reservation of powers of the 
secretary of the treasury be dropped from the Federal Reserve Act as a 
provision which "so far as is known ... has never had any significant ef
fect on any of the operations or authority" of either the system or the 
secretary. At the same time, with implications somewhat inconsistent with 
denying significance to the reservati«?n clause, the board recommended 
that the Federal Reserve Act be amended to declare that all activities of 
federal reserve banks as fiscal agents of the United States "should be made 
specifically subject to supervision and regulation by the Board." Congress 
did not respond to the suggestions. 412 

The Federal Reserve act specifically obliged the federal reserve banks to 
render service as fiscal agent when the Treasury required it. Congress au
thorized the Treasury to keep government moneys on deposit with the 
federal reserve banks, though it did not command that the funds be kept 
there; Congress did. however, in 1921 end the subtreasury depositories 
which had existed since 1846, thus leaving the federal reserve banks as the 
only quasi-official agencies of deposit. At first the Treasury continued to 
keep some government deposits in commercial banks. But rather soon it 
turned to using the federal reserve banks as its principal, regular deposi· 
tories. Late nineteenth· and early twentieth-century experience had shown 
that by shifting government deposits among different depositories the 
Treasury could play a central-bank role, affecting the reserves against 
which banks might lend. Conceivably the Treasury might have continued 
to manipulate its deposits in this manner. Instead it chose to keep its bal
ances predictably patterned simply to suit its own operating needs, and 
thus by its own self-restraint to make the government deposits a relatively 
neutral factor in regulation of the money supply.413 
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The other prime competition with the Federal Reserve Board in making 
monetary policy was likely to come from the president, aided by his Coun
cil of Economic Advisers and by his secretary of the treasury acting as a 
top political-economic counselor rather than as head of a body of debt 
managers. The Employment Act of 1946 made this combination a more 
likely source of intervention than the presidency alone had theretofore 
proved to be. In creating the Council of Economic Advisers the 1946 act 
set up a body which could contribute a continuity of knowledgeable atten
tion to money affairs previously lacking in the White House establishment. 
Before 1950 White House intervention in monetary policy was only crisis 
intervention; the White House led in the actions on gold in 1933-34, but 
otherwise showed no clear-cut leadership. After the Council of Economic 
Advisers was created and after it abandoned the posture of detached 
commentator and assumed that of an involved agency of the administra
tion in power, there was a marked growth in administration scrutiny of 
Federal Reserve money management and in discussion and sometimes 
controversy between the board (through its chairman, typically) and the 
administration. Between 1950 and 1970, in tune with the accord of 19 51. 
this new relationship emerged generally as one of exchange among peers. 
However, the presence of the Council of Economic Advisers meant that 
the president was now potentially closer to the flow of monetary policy 
than he had been and that the independence of the board was to this ex
tent potentially more constrained than it had been.414 

Appraisal of Federal Reserve Board independence within the official 
apparatus of the national government should be kept in careful perspective 
to experience. Newsmen, and even scholars, thrive on the drama of contro
versy. They may thus be biased toward putting more weight than they 
should on the Treasury-Federal Reserve accord of 195 l. Most of the time 
outsiders were content to leave to the specialized apparatus of the board 
and the FOMC the intricate, technical, time-taking, week-in-week-out 
operations of managing the system of money. This was an independence 
conceded in the ordinary run of affairs, partly from outsiders' indiffer
ence, partly from their respect for technical mysteries, partly from the 
practical need that all men are under to live by some division of labor. It 
was not an independence to be counted on under stress. Moreover, where 
stress existed, through most years of its life to 1970, the board did not 
assert bold enough leadership to produce showdown issues over defining 
the extent of its practical freedom. Through most of its life, pressures put 
on the board-whether by congressional committees or by the activity of 
particular congressmen, or by the White House establishment-were ap
plied in an atmosphere more of bargain than of command, and there is 
little except occasional tactical concessions by the board to evidence that 
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such pressures had impact. Finally, we must not forget the limiting condi
tions noted at the start of this discussion: the unquestioned legal suprem
acy of Congress over controlling money, the practical force of a president 
with reliable congressional support in pursuing an administration monetary 
policy, and the hesitations of will introduced by want of firmly set theory 
or operating knowledge affecting the big questions. By 1970 independence 
had a firm place in the vocabulary of discussion over the Federal Reserve 
Board's place in the federal government, but there was little record test of 
how much strain the idea would bear. 

Notes 

I. Prelude, supra, notes 13·17 (limits on states), 30.36 (state-chartered banks), 
31, 38, 39 (potential federal monopoly), 404 7 (authority of Congress), 50.58 (fed
eral paper money), 59-65 (federal legal tender), 67·71 (national banks). On the indi
cated policy for control of the system of money ultimately by the national govern· 
ment, see Johnson, J., dissenting, in Osborn v. The Bank of the United States, 9 
Wheaton 738, 871, 873 (U.S. 1824); United States v. Marigold, 9 Howard 560,567 
(U.S. 1850). 

2. I Stat. 246 (1792), Dunbar, 227. The constitutionality of the mint act was in 
effect acknowledged in M<:Culloch v. Maryland, 4 Wheaton 316, 432·33 (U.S. 1819). 
In its first years the mint operated with less than desirable efficiency, partly because 
of the mistake in originally putting control of it in the Department of State instead 
of in the Treasury, where functional interest might have insured closer attention to it. 
See Part One, supra, note 135. 

3. See Briscoe v. Bank of the Commonwealth of Kentucky, II Peters 257,317, 
318 (U.S. 1837). Private manufacture of coin raised no issue of the federal balance of 
power, unless one deemed use of private coin to be sanctioned by the states' law of 
contract and property. However, no one seems to have raised this view of the matter. 
Private coin never contributed more than marginally to the stock of money; this is 
probably why Congress was silent on the matter until it outlawed private coinage in 
1864, asserting for itself an exclusive prerogative which the courts had no difficulty 
in accepting. Part One, supra, notes 21, 127. 

4. I Stat. 246 (1792). See United States v. Marigold, 9 Howard 560, 561 (U.S. 
1850). Private contracts stipulating for settlement by other measures than the units 
of value defined in law did not raise an issue of the federal balance of power, unless 
one treated such stipulations as deriving their force from the states' law of contract. 
When question was first raised about the enforceability of such contracts, no one 
seems to have cast the matter as raising a colorable question of the relative roles of 
federal and state law; instead, without question, the Supreme Court ruled that federal 
legislation governed, and when the Court in 1869 held that contract clauses for settle· 
ment in gold bullion or in the gold value of currency were enforceable, it ruled so on 
the basis of its interpretation of the intent of Congress. Part One, supra, note 14. On 
obedience to the constitutional limit on state legal-tender laws, see note 14, infra. 
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5. United States v. Marigold, 9 Howard (U.S. 1850); Part One, supra, notes 25, 
26. 

6. Part One, supra, notes 27, 28. 
7. Hamilton, Works, 3:388, 413;cf. Knox (1), 19. 
8. Dewey, 135·37; Knox (2), 22, 23, 24, 26, 30, 34, 38; Nussbaum, 70, 11. See 2 

Stat. 766 (1812), 801 (1813); 3 Stat. 100, 161 (1814), 213 (1815); Dunbar, 63, 68, 
70, 76. 

9. It Indicates the limited precedent con~tituted by the War of 1812 Treasury 
note issues that, despite his general aversion to circulating paper, In 1814 Jefferson 
favored meeting the needs of the national economy by issuing large-denomination 
Treasury notes for circulation, while providing small-denomination money in coin. 
Apparently he found authority for ~uch paper issues In Congress's constitutional 
authority to borrow. Letter to Thomas Cooper, 10 September 1814, Works, 6:375; 
cf. Henry Adams, 8:246; Dewey, 1]6. That arch exponent of hard-money faith, 
Senator Benton, arguing for the state in Craig v. Missouri, 4 Peters 410, 423 (U.S. 
1830), conceded the validity of the I 81 2·1 5 Treasury notes: "They were freely clr· 
culated throughout the United States without objections, and they were most useful 
instruments in the financial operations of the government during the last war." In 
addition to tying these issues thus to government borrowing, Benton stressed the 
absence of legal-tender status as a reason why these notes were not of the genus "bUls 
of credit." Ibid. His point on this latter score seems irrelevant, in light of the histor· 
leal background of the ban on state bills of credit, which included bills with and 
without legal-tender status. See Marshall, C. J., id., 434. But Benton'1 obvious desire 
to narrow the 1812·15 precedents is significant of the sensitivity of hard-money men 
to the possible implications of these issues for national power over currency. 

10. Dewey, 232, 234; Knox (l), 41, 42, 44; see 5 Stat. 201 (1837), 228 (1838), 
323 (1839), 370 (1840), 411 (1841), 469 and 473 (1842), in Dunbar, 118, 122, 124, 
125, 130, 132. 

ll. 5 Stat. 614 (1843), in Dunbar, 136; House, Committee on Ways and Means, 
Reports of Committees, 1st Sess., 28 March 1844, Vol. 2, Rept. no. 379; cf. Knox 
(1), 49, 52, S3-6l; Nussbaum, 86·87. One tastes a partisan flavor In the Ways and 
Means report, in its key doctrinal observation that "it was thought that it was too 
late to undertake to revive the exploded Federal doctrine of claiming power because 
it had not been expressly forbidden." Committee on Ways and Means, Rept. no. 379, 
p. 7. 

12. 9 Stat. 118 (1847), ll Stat. 257 (1857), in Dunbar, 142, l49;Dewey, 25S; 
Hepburn, 27; Knox (1), 20, 70, 71; Nussbaum, 87. The is.,uesof 1837,1843, 1847, 
and 1857 might be deemed to extend congressional claims beyond those established 
under stress of war finance needs In 1812·1 S. Cf. Nussbaum, 70, 71. Before 1860 the 
Supreme Court had no occasion to speak directly to the authority of Congress to 
Issue currency. Indicative of the cloudiness of early attitudes on the matter, however, 
are some glancing references In Craig v. Missouri, 4 Peters 410 (U.S. 1830). In his 
majority opinion, Mar!lhall, C. J., observes that "treasury notes" were known to serve 
as money in colonial Virginia. Id., 435. Johnson, J., dissenting, id., 442, seems to feel 
that the ban on state bills of credit reflected a hard-money policy which might pre
clude federal paper issues: "The whole was intended to exclude everything from use 
as a circulating medium except gold and silver, and to give the United States the 
exclusive control over the coining and valuing of the metallic medium. That the real 
dollu may represent property, and not the shadow of it." On the other hand, 
Thompson and Mclean, JJ., in their separate dissents, seem to accept that Congress 
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may issue currency incident to its borrowing power; their observations thus seem to 
hold the situation in the posture in which the federal convention discussion left it. 
I d., 44 7-48, 461. 

13. Knox (I), 33. Opposed to the idea of legal-tender status for paper, Secretary 
of the Treasury A. J. Dallas in 1814 did not deny Congress's authority to create it, 
but thought it a step to be taken only with great caution: " ... whether the issues of 
a paper currency proceed from the national Treasury or from a national Bank, the 
acceptance of the paper in a course of payments and receipts must be forever op
tional with the citizens. The extremity of that day cannot be anticipated when any 
honest and enlightened statesman will again venture upon the desperate expedient of 
a tender-law." Henry Adams, 8:249. 

14. Prelude, supra, notes IS, 16, 26. Probably because the Constitution's limit on 
state legal-tender laws was so clear-cut, the Court never dealt with a direct collision 
between this limitation and state legislation. In its debtor-relief legislation of the 
1820s, Kentucky attempted to give something like legal-tender status-in a round
about way-to notes of the state-chartered, state-owned Bank of the Commonwealth 
of Kentucky, by stipulating that a creditor who would not accept the bank's notes in 
discharge of his claim must submit to certain stays in enforcing his rights. The Court 
upheld an indirect curb on this device of state policy when it found statutory and 
constitutional authority in the federal courts to enact rules of practice which forbade 
erecting this block to an action which the creditor was entitled to bring within fed
eral jurisdiction. Wayman v. Southard, 10 Wheaton 1 (U.S. 182S). See Warren (3), 
1:648-49. Briscoe v. Bank of the Commonwealth of Kentucky, II Peters 2S7, 316 
(U.S. 1837), found it unnecessary to decide whether, In its reference to the bank's 
notes, the Kentucky statute was in substance a legal-tender act, since the question 
would arise only on execution, and did not arise in the present suit presenting a ques
tion of the legality of promissory notes given for a loan effected in the bank's notes. 
Dunne (2), 60, note SS, is ingenious, but seems to press this aspect of Briscoe beyond 
what the Court's observation warrants, when he interprets the Briscoe analysis to 
suggest that a statute-imposed procedural delay in enforcement would not be deemed 
subject to the constitutional limit on state laws declaring legal-tender status. Nuss
baum, 48, thinks that the terms of the constitutional limitation on state legal-tender 
laws may imply that, apart from the declared limitation, power over legal tender 
remained in the states, but says that "that loophole proved innocuous." Apart from 
the question of legal-tender status for notes of state-chartered banks, there seems to 
be no significant "loophole." 

IS. Marshall, C. J., for the Court in Craig v. Missouri, 4 Peters 410, 432 (U.S. 
1830), and Story, J., dissenting, in Briscoe v. Bank of the Commonwealth of Ken
tucky, II Peters 257, 330, 332 (U.S. 1837), claimed to find no great difficulty in 
deriving a definition of bills of credit from circumstances and usage of the time of 
making the Constitution. Their claim seems to stand up, however, only so long as one 
assumes the most clear-cut direct action by the state, in issuing obligations solely on 
its credit, to circulate as money. When legisiation presented a less straightforward 
arrangement-as in charters for private, note-issuing banks, or perhaps even in char
ters for state-owned, separate-fund institutions-the dissenters in Craig v. Missouri 
and McLean, J., for the Court in Briscoe seem more realistic in finding the Constitu· 
tion's ban to lack clear definition either from the text or from history. See Johnson, 
J., dissenting, id., 4 Peters 438, 442; Thompson, J., dissenting, id., 44S, 447, 448, 
4S2; McLean, J., dissenting, id., 4SO, 4S3; McLean, J., for the Court, II id., 2S7, 
312, 318. A like judgment is expressed in BUlls ads. The State, 2 McCord 12, IS (S. 
c. 1822). 
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16. Warren (3), 1: 725·27, notes the relevance of these general currents of interest 
and opinion to problems of the federal balance affecting control of money. 

17. See Marshall, C.J., in Craig v. Missouri, 4 Peters 410, 432 (U.S. 1830), and 
Johnson, J., dissenting, but agreeing on this point, id., 443; cf. Marshall, C.J., in 
Sturges v. Crowninshield, 4 Wheaton 192, 203-4 (U.S. 1819) (the ban a sharp break 
from previous state authority); Beveridge, 4:217. States of the Confederacy issued 
their own currency, which after the war courts held of no lawful effect, partly be
cause the issues were direct violation~ of the Constitution's ban on state bills of 
credit, partly because they were instruments of rebellion. Given the sweep of the 
break with the Union, however, these instances do not seem exceptions to the prin· 
cipal proposition in the text. See Bank of Tennessee v. Union Bank of Louisiana, 2 
Fed. Cas. 678, 679 (No. 899) (C.C.D. La. 1872); Hale v. Huston, Sims cl Co., 44 Ala. 
134, 137, 139 (1870); Thornburg v. Harris, 43 Tenn. 157, 160, 161, 165, 172 
(1866). A scattering of other cases involved the validity of state evidences of debt, 
challenged as being bills of credit. Where the state paper showed a limited purpose, so 
that the court was convinced it was not intended for general circulation, it was up
held. Lasseter v. State, 67 Fla. 240,64 So. 847 (1914); Pagaud v. State, 13 Miss. 491 
(1845). Where the court was convinced that the paper wa.~ issued against a separate 
fund of assets, it was upheld, though Issued by the state, or ultimately backed by the 
faith of the state, following the Briscoe ca.~. See note 40, infra. Some decisions inval· 
!dated state paper, where the court found an intent that it was available for general 
circulation and where it was issued simply on the general credit of a public body 
emitting it. City National Bank v. Mahan, 21 La. Ann. 7Sl (1869); State ex rei. 
Shiver v. Comptroller General, 4 S.C. 185, 229, 233 (1872), and Auditor v. Trea· 
surer, ld. 311 (1872); Wesley v. Eells. 90 Fed. lSI (C.C. N.D. Ohio, 1898), decree 
affirmed, 177 U.S. 370 (1900); Robinson v. Lee, 122 Fed. 1012 (C.C.D.S.C. 1903), 
affirmed on other grounds, 196 U.S. 64 ( 1904 ). All of these cases add up to a minor 
element in the whole picture of money-system policy. 

18. Primm, S; cf. McLean, J., dissenting, in Craig v. Missouri, 4 Peters 410, 457 
(U.S. 1830). 

19. Craig v. Missouri, 4 Peters 410 (U.S. 1830). The decision was applied, with· 
out further elucidation, in Byrne v. Missouri, 8 Peters 40 (U.S. 1834 ). See note 17, 
supra. 

20. Marshall, C.J., Craig v. Missouri, 4 Peters 410, 433 (U.S. 1830); cf. Johnson, 
J., dissenting, but acknowledging this point, ld., 439; Primm, S. Benton's argument 
for Missouri In Craig expressed sharp displeasure that the sovereign state was thus 
"summoned" before the Court. 4 Peters 41 0, 419-20. Marshall took note of this 
temper of the case. I d., 43 7; cf. McLean, J ., dissenting, ld., 458, 464. See Warren (3), 
1:725. 

21. Craig v. Missouri, 4 Peters 410, 432 (U.S. 1830). Marshall drew on common 
usage of words, plus judicial notice of the history preceding adoption of the Constitu
tion, to conclude that the prohibition on the states to emit their bills did not describe 
the issue of evidences of debt incurred for the present receipt of money or services. 
ld., 432. He might well have cited in support The Federalist, no. 44, p. 278, where 
the idea of emission of bills of credit is clearly equated to action of states "to substi· 
tute a paper medium in the place of coin." 

The Court later fulfilled the Indications of Marshall's opinion, that the forbidden 
bills of credit did not include state Instruments-specifically, Interest coupons on 
state bonds, declared receivable, when due, to pay taxes or other sums owed to the 
state-which were created incident to receipt by the state of advances from !enders, 
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In a context where no purpose appeared other than that auxiliary to the state's bor
rowing. Poindexter v. Greenhow, 114 U.S. 270, 284, 28S (1885); cf. Houston & 
Texas Central Railroad Co. v. Texas, 177 U.S. 66, 89 (1900). Poindexter seems con
sistent with Craig. The Texas decisions extended the concept somewhat, in a direc
tion threatening encroachment on the bills-of-credit ban, since it upheld legislation 
which made state treasury instruments receivable for debt payments due by the rail
road to the state, on condition that the railroad receive such Instruments in payment 
for transportation services. But this feature of the Texas treasury paper was specifi
cally auxiliary to a particular program of state financial aid to railroads, and thus a 
long way from creating general exchange media. 177 U.S. at 89. But cf. Brown, J., 
dissenting on this score, id., 102. The Court there also re-emphasized the importance 
of not trenching upon the states' acknowledged borrowing papers: "The decisions of 
this court have shown great reluctance under this provision as to bills of credit, to 
interfere with or reduce the very important and necessary power of the states to pay 
their debts by delivering to their creditors their written promises to pay them on 
demand, and in the meantime to receive the paper as payment of debts due the state 
for taxes and other like matters." Ibid. Wesley v. Eells, 90 Fed. lSI (C.C.N.D. Ohio, 
1898), decree affirmed, 177 U.S. 370 (1900), distinguished Poindexter, In finding 
that South Carolina "revenue bond scrip" constituted forbidden bills of credit, where 
the scrip was not payable at any particular time, but was to be retired one-fourth per 
year under a special tax levied therefor, was receivable to pay dues owed to the state 
anytime from issue (and not just at a fixed maturity date), and might be reissued by 
the state treasury as often as received, except for paying interest on state debt. More
over, the scrip was reissued in low denominations convenient for circulation, bore no 
interest, and was issued in what the court deemed a great volume relative to the 
state's economy. 

22. Craig v. Missouri, 4 Peters 410, 433 (U.S. 1830). Marshall found other, sub
sidiary evidence of intent that the certifiCates should have such character "as would 
give them currency," in the statute's stipulation that the loan officers "are required 
to issue" them, and that the officials be under duty "to withdraw annually from 
circulation" a tenth of the total issue-so that, Marshall observed, "the law speaks of 
them in this character" of circulating media. ld., 430, 431, 433. 

23. Id., 433. 
24. Marshall, id., 434, 435, pointed to the fact that the paper issues which gen

erated the fears of the Constitution makers were not all of legal-tender status and 
argued from the text, which does not limit the bills-of-credit ban to legal-tender 
money and which contains a separate Hmiting stipulation on state power to define 
legal tender. Johnson, J., id., 442, agreed with Marshall, though he observed that the 
certificates might be deemed legal tender to the extent that the law declared them 
payable to meet salaries of public employees. Thompson, J., id., 448-49, agreed with 
Marshall's history and acknowledged that the constitutional language was broad 
enough to make it embarrassing to hold it down to issue of legal-tender paper. But he 
felt that the grant of legal-tender status was the historic source of the main Injustices 
and fears producing the bills of credit ban and that hence the want of legal-tender 
quality in the Missouri certificates should be deemed at least a partial reason for ex
cluding them from the ban. McLean, J., id., 454, 457, flatly assigned the want of 
general legal-tender status as reason enough to rule these emissions not bills of credit, 
but he provided no convincing basis to answer Marshall. In his opinion for the Court 
in Briscoe v. Bank of the Commonwealth of Kentucky, II Peters 257, 313-14 (U.S. 
1837), McLean, J., in effect conceded that his Craig dissent was in error in insisting 
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that legal-tender status was necessary to constitute a bill of credit. Concurring, 
Thompson, J., did not mention legal-tender datus. Story, J., dissenting, reasserted 
Marshall's reading of history. Id., 333-37. Further, that pre- I 787 bills of credit were 
not limited to legal-tender instruments, see Juilliard v. Greenman, I 10 U.S. 421,448 
( 1884 ); Billls ads. The State, 2 McCord I 2, 17 (S.C. I 822). The grant of legal-tender 
status was taken as strong evidence of intent that paper be a circulating medium, in 
Bragg v. Tuffts, 49 Ark. 554,6 S.W. 158 (1887). 

25. Of course Marshall conceded the states' authority to borrow money. Craig v. 
Missouri, 4 Peters 410, 431-32 (U.S. 1830). Concern for encroachment on this au
thority was stated by Johnson, J., id., 443, Thompson, J., id., 447, and McLean, J., 
id., 455. McLean, J., id., 455, thought that the small denominations of state paper 
should not be taken to negate its character as borrowing instrumenb; small denom
inations might be necessary to attract lenders. The point seems inapt for the Missouri 
loan certificates, which were loans by, rather than to, the state. Johnson. id., 443, 
felt that if borrowing were a form of tux anticipation-as indicated where instruments 
were made receivable for taxes-small denominations might be necessary if the paper 
were to be useful to the taxpayer for this purpose. Johnson, id., 443, 444, thought 
that the specificity with which the Missouri statute provided a pledged fund (notably, 
by pledge of all debts due to the state) indicated a true debt. He felt, also, that 
though the state received no present consideration for the loaned 1:ertlficates, it could 
realize its immediate cash needs by discounting the notes it received for its paper, and 
thus treat the transactions as in effect borrowings. That the loan certificates provided 
on their face for interest payments by the state, Johnson thought deprived them of 
the uniformity of value necessary for un effective medium of exchange. ld., 443, 444. 

That the prevailing opinions in Briscoe v. Bank of the Commonwealth of Ken
tucky, II Peters 257 (U.S. 1837), did not discuss the maintenance of the state's 
capacity to borrow was perhaps because the decision there upheld the state program. 
In his dissent, Story, J ., did not touch the question of state debt, perhaps because he 
saw the Kentucky institution as so clearly a device for issuing money. Id., 343-46. 

26. Craig v. Missouri, 4 Peters 410. 432 (U.S. 1830). In our colonial experience, 
Marshall further observed, "paper money ... whether made a tender or not, was 
productive of evils in proportion to the quantity emitted." I d., 435. And the exig· 
encies of the Revolution had induced use of paper money "to a most fearful extent." 
ld., 432. Thompson, J., dissenting, id., 448, conceded the general evil of overissue 
demonstrated by past experience, though he found the Missouri program distinguish
able. That the governing policy back of the bills-of-credit ban was experience of the 
evils of "unrestrained issues, by the Colonial and State governments, of paper money, 
based alone upon credit," was reasserted in Poindexter v. Greenhow, 114 U.S. 270, 
283 (1885). See, accord, Houston &. Texas Central Railroad Co. v. Texas, 177 U.S. 
66, 87-88 (1900). All of these observations might have claimed the authority of 
Madison, in The Federalist, no. 44, p. 278: "The extension of the prohibition to bills 
of credit must give pleasure to every citizen, in proportion to his love of justice and 
his knowledge of the true springs of public prosperity. The toss which America has 
sustained since the peace, from the pestilent effects of paper money on the necessary 
confidence between man and man, on the necessary confidence in the public coun
cils, on the industry and morals of the people, and on the character of republican 
government, constitutes an enormous debt against the States chargeable with this 
unadvised measure, which must long remain unsatisfied; or rather an accumulation of 
guilt, which can be expiated no otherwise than by a voluntary sacrifice on the altar of 
justice, of the power which has been the instrument of it." 
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27. Missouri Laws, Special Session, 1821, p. 11, sec. 23. The statute also pledged 
all interest accruing to the state and all security realized under pledges given by bor· 
rowers of the loan certificates. 

28. Craig v. Missouri, 4 Peters 410, 448 (U.S. 1830). Thompson, J., further 
spelled out his criterion of the constitutional limitation: "The natural and literal 
meaning of the term (bills of credit] import a bill drawn on credit merely, and not 
bottomed upon any real or substantial fund for its redemption. There is a material 
and well-known distinction between a bill drawn upon a fund and one drawn upon 
credit only." ld., 447. To the same effect, Johnson, J., dissenting, id., 444, empha
sized the provision of the Missouri statute which made the loan office certificates 
receivable for all dues owed to the state: " .•. the objection to a mere paper medium 
is that its value depends upon mere national faith. But this (Missouri paper) certainly 
has a better dependence; the public debtor who purchases it may tender it in pay· 
ments," with the added security that the federal Constitution's contract clause binds 
the state to honor its commitment to accept the certificates. "This approximates 
them to biDs on a fund, and a fund not to be withdrawn by a law of the State." 
McLean, J., did not make the fund point as sharply as his feUow dissenters, but he 
seems to intend it when he says that to be a forbidden bill of credit an instrument 
"must contain a promise of payment by the State generally, when no fund has been 
appropriated to enable the holder to convert it into money." ld., 454. 

29. On the want of clear meaning in the bills-of-credit ban, see note 15, supra. 
30. The dissenters in Craig declared no reliance on the statute's $200,000 ceiling, 

nor did they mention the want of any legal formula limiting the quantity of certifi· 
cates by the quantity of pledged assets. Marshall took note of the statutory pledge of 
assets, and of the related provisions making the certificates receivable for dues owed 
to the state, but only because he saw these provisions as relevant to establishing the 
state's intent that the certificates circulate as money. 4 Peters 410,433 (U.S. 1830). 
One element in one of his definitions of the forbidden bills of credit seems to be the 
idea of an indefinite promise of redemption: "To 'emit bills of credit' conveys to the 
mind the idea of issuing paper intended to circulate through the community for its 
ordinary purposes, as money, which paper is redeemable at a future day." ld., 432. In 
reciting the history out of which the bills-of-credit ban emerged, he recurred to the 
emphasis that "paper money ... whether made a tender or not, was productive of 
evils in proportion to the quantity emitted." I d., 435. 

31. The bank's charter-Laws of Kentucky, Act of 25 December 1820, p. 
183-was one of a set of Kentucky statutes for relief of debtors, one of which stayed 
levy of execution for two years, unless the creditor would accept notes of the Ken
tucky bank in payment of his judgment. This approach to a legal-tender law was 
denied effect concerning actions brought in federal courts. by Wayman v. Southard, 
10 Wheaton 1 (U.S. 1825), note 14, supra. Cf. Warren (3), 1:644,648. 

32. Briscoe v. Bank of the Commonwealth of Kentucky, 11 Peters 257, 309, 328 
(U.S. 1837). Perhaps reflecting sharp criticism of Green v. Biddle, 8 Wheaton 1 (U.S. 
1823), where it was claimed that less than a majority of the justices had decided 
against the constitutionality of another Kentucky debtor-relief measure (the occupy
ing claimant law), Marshall explained ln 1834 that the Court's policy was not to give 
judgment on a constitutional question unless a majority of the whole Court con· 
curred. 8 Peters 122 (U.S. 1834); 9 id. 85 (U.S. 1835); Beveridge, 4:583; Warren (3), 
I :790, note 1. Story declared that on the first argument of Briscoe a majority of the 
sitting justices, including Marshall, were of opinion that the bank's note issues were 
forbidden bills of credit. 11 Peters 328, 350. Johnson, J., was absent, and Duval, J., 
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aligned himself with Marshall, C.J., and Story, J., in disagreement with Thompson, 
McLean, and Baldwin, JJ. Beveridge, 4:583. Once Briscoe was heard for final disposi
tion, it was determined speedily, within ten days of completed argument. Warren (3), 
2:27. 

33. McLean, J., 11 Peters 257, 320, 321 (U.S. 1837). McLean found that the fact 
that the bank might be sued was a factor particularly relevant to distinguish the 
bank's notes from the instruments historically established as bills of credit: "It is 
believed that there is no case where a suit has been brought, at any time, on bills of 
credit against a State, and it is certain that no suit could have been maintained, on 
this ground, prior to the Constitution. "Id., 321·22. Since a sovereign may consent to 
be sued in any context it sets, Mclean's point seems of little weight, save insofar as it 
may be deemed a facet of the separate-fund formula, next considered. This seems in 
essence the relevance of the bank's liability to suit, as it is viewed by Thompson, J., 
concurring in Briscoe, id., 328. 

34. Id., 257, 343, 344. The promised capital for the bank also included so much 
of the capital stock owned by the state in the defunct Bank of Kentucky as might 
come to the state after that Institution's affairs were settled, together with many 
profits on that stock not previously appropriated or pledged by law. Story empha
sized that control of the state's capital contributions was in the state, since the char
ter did not Itself convey to the bank ;any state lands or any other state funds (though 
it was made the statutory duty of the state treasurer to pay over to the bank the 
public lands proceeds or the Bank of Kentucky residues, as he might receive such 
items). Concurring in Briscoe, Thompson, J ., yet declared that, if he found the bank's 
notes otherwise bills of credit, he could not agree that they were not emitted by the 
state: "The State is the sole owner of the stock of the bank, and all private interest in 
it is expressly excluded. The State has the sole and exclusive management and direc
tion of all its concerns. The corporation is the mere creature of the State, and en
tirely subject to its control." Id., 328. McLean's majority opinion had to concede 
(ld., 319) that the preamble of the bank's charter gave "much plausibility" to the 
Idea that the institution was "a. mere instrument of the State to issue bills," since the 
preamble recited that it would be "expedient and beneficial to the State and the 
citizens thereof to establish a bank on the funds of the State, for the ... relief of the 
distresses of the community." In the context of the rest of his opinion, Mclean 
brushed aside this declaration, apparently because he felt that the text of the bank's 
charter did not fulfill the preamble's Indication. He also rejected the idea that the 
bank was identical with the state because the state was its sole stockholder; invoking 
Bank of the United States v. The Planters' Bank of Georgia, 9 Wheaton 904 (U.S. 
1824), he ruled that in becoming party to a business venture, the state, for trans
actions of that venture, divested itself of sovereign character. as evidenced by the 
stipulation of Its charter that the bank might be sued on its notes. ld., 324, 326, 327. 
An argument thus drawn with regard to the policy of the Eleventh Amendment 
aeems Irrelevant to the quite distinct and different policy represented in the bills-of
credit ban. Such functional point as there is in McLean's argument on this score 
aeems less in establishing that the state did not "emit" the bank's. bills. than in argu
ing that insofar as there was a separate fund of assets back of the bills, they did not 
run counter to the policy of the prohibition of bills of credit. 

35. 11 Peters 257, 320 (U.S. 1837). The bank demurred generally to defendant's 
plea alleging that the bank never received from the state any of the capital promised 
by the charter. The state's principal promised contribution was the proceeds of sales 
of state lands. Mclean seems to say that, nonetheless, in substance the state lands 
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backed the notes, because the charter made the notes receivable by the state in pay
ment for its lands, and when the state treasurer paid over these proceeds of land sales 
to the bank, his actions "would lessen the demand against it." As McLean went on to 
indicate, this meant in effect that the continuing fund behind the bank's notes would 
be, not state lands proceeds, but security taken on credit extended by the bank. Id., 
310, 315-16, 320. The further inference might be that thus the bank notes were 
guarded by segregated assets not supplied by the state, and hence were not issued on 
the credit of the state; but it is typical of the blurred character of the majority 
opinion that it does not make this point clearly. However, this estimate of the whole 
matter seems the reason that In his key statement on the redemption fund, McLean 
identifies that fund simply with the "good securities" which the charter required the 
bank to take on the credit it extended in the general course of its business. 

Briscoe v. Bank of the Commonwealth, II Peters 257, 321·22, 327 (U.S. 1837). 
Similar grounds appeared in the concurring opinions of Thompson, J., id., 328, and 
Baldwin, J., II Peters, Appendix, 127. Story, J., dissenting, thought it immaterial 
that the state might not be sued on the bank's notes; the bodies issuing bills of credit 
before 1787 were not liable to suit, either; in any case, a state was not open to suit, 
but "in equity and in justice" the bank's notes should be treated as those of the state 
as true principal-apparently harking back to his finding that the bank was wholly an 
instrument of the state. Id., 347. Story found it historically irrelevant that the bank's 
charter provided a fund to redeem its notes, since like provision had been made for 
many of the bills of credit whose abuse provoked the constitutional ban. ld., 345. 
Provision of a redemption fund did not suffice to prove that noteholders took the 
bank's notes in sole reliance on the fund; with dubious relevance, Story invoked the 
proposition that "it is at the common law held incumbent on those who insist that 
there has been any exclusive credit given to a fund, to establish that fact, by clear and 
irresistible proofs." ld., 346. More to the point, it would seem, was whether such link 
as there was of the notes to a fund could be held to obviate the danger of overissue, 
which was the prime evil against which the constitutional ban was aimed. 

37. Note 28, supra. 
38. II Peters 257,318,321 (U.S. 1837). Less cautious than McLean. Thompson, 

J., concurring in Briscoe still focused on the fund; the bank's notes escaped the 
constitutional ban because "there is an ample fund provided for their redemption," 
plus the fact that the bank might be sued on its notes. ld., 328. Story, J., dissenting, 
id., 339, though arguing that historically the availability of a fund created by bor
rowers' security did not keep instruments from being bills of credit, came close to 
averring that a secure, separate fund in specie would save issues from falling within 
the forbidden category, though issued by the sovereign. 

39. Though the majority opinion carefully avoided explicit repudiation of Craig, 
Story, J., saw Briscoe as overruling Marshall's decision. 11 Peters 257, 328. 350 (U.S. 
1837). Kent thought that the 1837 decision "essentially" overruled Craig. James 
Kent, I :408, note (a). Accord: McFarland v. State Bank, 4 Ark. 44, 48, 51 (1842). 
Cf. Beveridge, 4:509; Boudin, 1:380, 384. Warren (3), 2:27 unconvlnclngly sides 
with the Briscoe majority, that Craig could be distinguished, but he commits himself 
to no specification of a satisfactory distinction. 

40. Speaking for the Court, McLean, J., reaffirmed Briscoe in Woodruff v. Trap
nail, I 0 Howard 190, 205 (U.S. 1850), and Darrington v. Branch of the Bank of the 
State of Alabama ~tt Mobile, 13 id. 12, 16 (U.S. 1851). In these opinions he did not 
appreciably clarify the rationale of Briscoe, but his intent seems, again, to emphasize 
that separate funds of assets were provided for redemption, under separate manage
ment. 
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The importance of a segregated redemption fund. as providing a more limited base 
for note issues than the general credit of the state, was put with somewhat more 
clarity by Curtis, J., for the Court, in Curran v. Arkansas, IS Howard 304 (U.S. 
1853). Under the charter of the State Bank of Arkansas, of which the state was sole 
stockholder, the state had transferred state bonds to the bank. Interpreting the trans
fer provision as not intended to allow the state later to withdraw the bonds from the 
bank's assets and apply them to other debts of the state, the Court said that, if it did 
not so interpret the charter, the bank would have "had no proper capital which was 
bound by Its contracts," and in such light the bank's bills would probably be forbid· 
den bills of credit. ld., 318. The legal separateness of a redemption fund was thus 
critical: "But if the charter of the Bank has not provided any fund, effectually 
chargeable with the redemption of its bills, if what is called its capital is liable to be 
withdrawn at the pleasure of the State, though no means of redeeming the bills 
should remain, then the bills rest wholly upon the faith of the State and not upon the 
credit of the Corporation, founded on its property." Ibid. 

For sometimes rather expansive applications of the separate-redemption-fund 
rationale, to maintain the validity of issues of paper by state-authorized institutions, 
see Central Bank of Georgia v. Little. II Ga. 346, 35 I ( 1852); Smith v. City of New 
Orleans, 23 La. Ann. S (1871 ); Western & Atlantic Railroad Co. v. Taylor, 53 Tenn. 
408, 415 (1871); Gowen v. Shute, 63 Tenn. 57, 62 (1874). Tite want of a tie to a 
pledged fund was found objectionable in Bragg v. Tuffts. 49 Ark. SS4, 6 S.W. ISS 
(1887). 

41. Note S I , supra. 
42. 4 Peters 410, 432 (U.S. 18301. In another broad definition be said that "to 

'emit bills of credit' conveys to the mind the idea of issuing paper intended to circu
late through the community for its ordinary purposes, as money, which paper is re
deemable at a future day. "Ibid. One might feel warranted in interpreting Marshall as 
intending the broader, rather than the narrower, reach of his definitions in view of his 
accompanying emphasis that the Court should recognize the Constitution's ban as 
designed "to cut up this mischief by the roots." Ibid. Broad, too. was the implication 
of that part of his analysis which denied significance to the fact that the Missouri 
paper had the form of loan certificates of the state, and not of money; the Constitu· 
tion was not to be evaded by labels. ld., 433. So, also, rejecting the argument that the 
instruments were not bills of credit because they were not legal tender, he said that 
"the prohibition is general. It extends to all bills of credit, not to bills of a particular 
description." ld., 434. 

43. 4 Peters 410. 432 (U.S. I 830). On the blurred edges of the concept of bills of 
credit as of 1787-89, see note IS, supra. 

44. The two incorporated banks operating as of 1789 were the Bank of North 
America, chartered in Pennsylvania in 1781, and the Massachusetts Bank, chartered 
In 1784. The Bank of New York opened in 1784 without incorporation and did not 
obtain a charter until 1791. Though efforts to organize a bank in Maryland began as 
early as 1782, capital could not be raised, and the Bank of Maryland was not char
tered until 1790, and finally opened in 1791. Hammond (1), 65, 66. 167. Each of 
these early banks operated almost solely In its immediate locality. ld .• 87. Nelson and 
Davis, JJ., dissenting in Veazie Bank v. Fenno, 8 Wallace 533, SS I (U.S. 1869), claim 
that four state banks were in existence and in operation when the Constitution was 
framed, and that in this light the bills-of-credit ban must be deemed to have been 
written with acceptance of the validity of such institutions. But, as has been noted, 
the Maryland bank was not yet then In existence, let alone operating. And. as posing 
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clear questions of state action, only the two incorporated banks seem relevant, with 
their relevance most questionable in view of their almost exclusively local impact. 
The only reference to banks in the recorded discussions of the federal Convention 
was a glancing one, related not to the system of money but to possible creation of 
monopolies in trade. See Prelude, supra, notes 69-7 t. 

45. Cf. Craig v. Missouri, 4 Peters 410, 433, 434·35 (U.S. 1830). 
46. 4 Wheaton 316, 409, 410,424 (U.S. 1819). See Nelson and Davis, JJ., dis

senting, in Veazie Bank v. Fenno. 8 Wallace 533, 55 I (U.S. 1869). 
47. Titompson, J., thought that bank notes were "more emphatically" bills of 

credit than the Missouri loan office certificates, if the test were that the instruments 
should serve as a "substitute for money." So broad a criterion must apply against 
notes not only of banks directly under state management, but also of banks "estab
lished under the authority of a State .... For the States cannot certainly do that indi
rectly which they cannot do directly." He felt that "this prohibition in the Constitu· 
tion could not have been intended to take from the States all power whatever over a 
local circulating medium, and to suppress all paper currency of every description." 4 
Peters 410, 449. Though Thompson did not clearly make this link, the majority's 
rejection of significance in a separate pledged fund as taking paper out of the bills of 
credit category might be taken to be the ground of his belief that bank notes could 
not survive the Craig decision. Cf. id., 448. On the other hand, his appeal to the 
Constitution makers' likely intent Ignores the fact that the framers simply gave no 
evidence of foreseeing the rise of note issues by state-chartered private bankL Like 
Titompson, Mclean, J., argued that bank notes must fall under Craig, because a state 
might not do indirectly "by an act of Incorporation" what the Constitution forbade 
it to do directly. However, his language seems narrower than Thompson's, since 
Mclean seems to refer only to state laws authorizing notes issued "on the capital of 
the State," that Is, apparently, by state-owned banks. ld., 455. In the argument of 
Craig, counsel on both sides recognized the existence of a possible question as to the 
legality of notes of state-chartered banks. ld .• 419 (Sheffey, arguing against Missouri), 
422 (Benton arguing for the state). Johnson, J., the third dissenter in Craig, did not 
mention banks, but he stated the underlying purpose of the bills-of-credit ban so 
broadly, and in so rigorously a hard-money sense, as to suggest that the clause would 
forbid all state bank notes: "The whole (of the ban) was intended to exclude every· 
thing from use as a circulating medium except gold and silver, and to give to the 
United States the exclusive control over the coining and valuing of the metallic 
medium. That the real dollar may represent property, and not the shadow of it. "ld .. 
442-43. In the same year as Craig, the House Ways and Means Committee expressed 
doubt that the United States had authority to forbid states to charter bankL Mints, 
126. 

48. II Peters 257, 316 (U.S. 1837). So, id., 313, he had already indicated that 
the broadest of Marshall's Craig definitions of bills of credit must be rejected for this 
reason. Mclean noted that the printed brief against the legality of the Kentucky 
bank's issues had argued against the legality of any state bank notes, but that the 
contention was dropped in oral argument. For the bank, Harden held out this hor· 
rendous possibility, should the decision go against his client. ld., 285. But Southard, 
in oral argument for the defendants below, disavowed a broad antibank position. ld., 
293. Though he had evinced concern on this matter in his Craig dissent, Thompson, 
J ., concurring in Briscoe, said nothing about implications for state bank notes gener
ally, perhaps because he was satisfied with what McLean set out. In the weight that 
McLean assigned to the possible effects of a contrary decision on a broad range of 
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interests not immediately involved in Briscoe his opinion bears striking resemblance 
to the contemporary decision In Proprietors of the Charles River Bridge v. Proprietors 
of the Warren Bridge, 11 Peters 420. 552, 553 (U.S. 183 7), where Taney, C.J ., in 
effect said that the Court was deciding the bridge case les.~ from concern for the 
bridge interests than for the railroad interests which were not before the Court, but 
which might be grievously affected by a decision for the older bridge proprietors. 

49. 11 Peters 257, 417 (U.S. 1831"): "But a State may grant acts of incorporation 
for the attainment of those objects which are essential to the interests of society. 
This power is inherent to sovereignty; and there is no limitation in the Federal Con
stitution, on its exercise by the. States, in respect to the incorporation of banks." On 
this point McLean was supported by the doctrinal record. Hurst (6), I 5. 17, 119-20. 
Story, J., agreed that state legislative authority included power to create business 
corporations in general, and banking corporations in particular. 11 Peters 257, 349. 

SO. Prelude, supra, notes 35, 36. McLean, 11 Peters 257, 318, strained the record 
by noting that as of I 787-89 the Bank of North America and the Massachusetts Bank 
"and some others" were in operation. The two named institutions were the only 
incorporated banks then operating. It runs past belief that the Constitution makers 
would think of unincorporated private bankers, operating under the general law of 
contract, as conceivably agents of the state. Cf. Part One. supra, notes 125-31. Story, 
J., dissenting in Briscoe, but in effect concurring in the Briscoe dictum favorable to 
the legality of note issues of state-chartered private banks, said that at the time of the 
Constitution private banking operations had furnished no examples "of a durable or 
widely extended public mischief'' such as occasioned the bills-of-credit ban. ld., 348. 
This seems a more relevant resort to contemporary history than McLean's, because 
Story may be read as simply noting the absence of awareness of a private-bank prob
lem, without pressing on to the notion-for which there is no evidence-that the 
framers had a focused intent to accept the legality of private issues. 

Sl. Bureau of the Census, Historical Statistics, 261; Evans (1), 14, IS. 17. I 8. 24; 
Hammond (1), 227, 4 I 8; Krooss ( 1), 239; Trescott, 16. 17, 30. 

S2. I 1 Peters 257, 318 (U.S. I 837). The Court's reliance on a generation of gen
erally accepted state practi1.:e in chartering note-issuing banks seems the convincing 
answer to the assertions made from time to time in congres.~ional debates by pro
ponents of the two Banks of the United States, that such bank notes violated the 
substance of the bills-of-credit ban. Cf. Hammond (l ), 564, 565. These were typically 
observations made for the opportunistic ends of debate. More sober evidence of 
Congress's estimate of the situation seems 3 Stat. 343 (1816), in Dunbar, 95, autho
rizing the Treasury to accept notes of specie-paying state banks, following the prac
tice set by Hamilton at the outset of the government. 

53. 11 Peters 257,348 (U.S. 18371. 
54. ld., 349. 
SS. Ibid. Another foreshadowing of later exertion of federal power superseding 

state banking policy affecting the money supply may be found in the 1855 sug
gestion of Secretary of the Treasury James Guthrie, that Congress might find it neces
sary to tax note issues of state-chartered banks and "thus render the authority to 
issue and circulate them valueless." Mints, 127, citing Senate, Report on State of the 
Finances, 34th Conr;., 1st and 2nd sess., Se11ate Doc11mellts, 1855·56. 5:22-23. 

56. In 1814, reflecting on financial problems of the central government con
nected with the war, Jefferson was prepared to see the nation's money supply pro· 
vided by Treasury notes for larger denominations and coins for the smaller. with the 
disappearance of state bank notes. He then said that he would rely on state legislators 
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to "relinquish the right of establishing banks of discount" from "patriotic prin
ciples," but he also implied that Congress might, if necessary, limit state action in this 
field, when he said that "the noncomplying (states! may be crowded into concur
rence by legitimate devices." Letter to Thomas Cooper, 10 September 1814, Works, 
6:375; see Henry Adams, 8:246. One must weigh these sentiments, also, in light of 
Jefferson's general distaste for banks. Still, his remarks seem to accept the legality of 
operations of state-chartered banks, absent superseding action by Congress. 

Hammond ( 1 ), 13 7, thinks that the state bank note currency as of the fore part of 
the nineteenth century "had in its favor, besides vested interest, the weak decision of 
a Jacksonian court" in Briscoe. This judgment seems to confuse the holding in 
Briscoe-which does seem shaky-with its dicta on the status of notes of private 
banks, which seem much more solidly grounded. Hammond's comment, moreover, 
overlooks that on this latter count Story agreed with the "Jacksonian court." 

On the acceptance of the authority of states to charter money-creating banks, see 
Nathan v. Louisiana, 8 Howard 73, 81 (U.S. 1850); Nelson and Davis, JJ., dissenting, 
in Veazie Bank v. Fenno, 8 Wallace 533, 549, 550, 552, 553 (U.S. 1869); Joseph 
Story, 3:19, 20; James Kent, I :408, 409, note (a). The prevailing acceptance of 
note-issuing state banks was reflected in the fact that nothing came of several pro
posals between I 836 and I 838 to limit or forbid such circulating paper by constitu
tional amendment. Cf. Ames, 257-58. The pattern of events and policy was identified 
with special acuity by Johnson, J., dissenting, in Osborn v. The Bank of the United 
States, 9 Wheaton 738, 871, 873 (U.S. 1824). Johnson pointed out that "the pro
visions of the constitution opposed no adequate inhibition" to the multiplication of 
note-is.~uing private banks chartered by the states, and that in this situation "a 
specie-paying bank, with an overwhelming capital, and the whole aid of the govern
ment deposits, presented the only resource to which the government could resort, to 
restore that power over the currency of the country, which the framers of the con
stitution evidently intended to give to Congress alone." 

57. Prelude, supra, notes 63-17. 
58. Hamilton, Works, 3:388 (Communication to the House of Representatives, 

14 December 1790); id. 445 (Opinion to President Washington, 23 February 1791); I 
Stat. 191 (1791 ). Cf. Jefferson, Writings, 7:555 (Opinion to President Washington, 
15 February 1791). 

59. McCulloch v. Maryland, 4 Wheaton 316,401-2 (1819) recognized the enact
ment as a weighty precedent in construing the Constitution. The legislative precedent 
takes on the more weight from the fact that, despite the vigorous controversy attend
ing the charter, there was no contemporary proposal to amend the Constitution in 
the matter. Cf. Ames, 255. 

60. Henry Adams, 5:207, 327-28, 330, 332, 335: Beveridge, 4: 172-74; Mayo (1), 
3 7 5-77; Warren (3), 1:502. The charter passed the House in 1791 on a vote of thirty
nine to twenty; the Senate vote is not recorded. In contrast, the bank failed of 
renewal in 1811 by one vote in the House, and by the casting vote of Vice President 
George Clinton in the Senate. Cf. Beveridge, 4: 176; Hammond (1), 116, 117. Jack
son's message accompanying his 1832 veto of a renewed charter for the second bank, 
in assessing the legislative precedents, asserted that in 1811 Congress "decided 
against" a national bank, that "One Congress, in 1815, decided against a bank; an
other, In 1816, decided in its favor," and concluded that "prior to the present Con
gress, therefore, the precedents drawn from that source were equal." Richardson, 
2:576, 582. This argument had been anticipated by Judge Spencer Roane in his 
"Hampden" papers attacking McCulloch v. Maryland in 1819. Gunther, 137. Ap-
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praised against the whole record, this seems a debater's point, rather than a realistic 
judgment; like Jackson's own message. C'ongre!l.~'s handling of the matter turned on 
disputes over policy more than over constitutional power, and except for Jackson's 
veto and the 1841 vetoes by President John Tyler, actions taken through the legis
lative process added up to a preponderant assertion of authority. 

61. Henry Adams. 9:106, 107, Ill; Bruchey. 122;Coit, Ill; Gunther. 4, 5; 
Hammond (1), 232-34; Morison and Cummager, I :432. 434; Rowe, 16. Madison had 
vetoed a new bank bill in January 1815 on policy rather than constitutional grounds; 
he felt that, as set up, the new bank lacked the means or the obligation to fulfill the 
needs of government finance. A later bill in 1815 came to nothing, but the constitu
tional Issue does not seem to have figured in the outcome. Hammond C 1), 232. The 
legislative precedent set by charterin[! the second bank was the more striking, not 
only because it had the support of the Madison administration, but because in the 
interim years, 1811-15, nothing had come of three proposals to amend the Consti
tution explicitly to empower Congress to create a national bank. Cf. Ames, 255. 

62. On the 1819 repeal effort: Be~eridjle, 4:288, 289; Gunther, 3. 4; Hammond 
(1), 259; Warren (3), I :509. 521, 523. On the hostile state laws: Beveridge, 4:206-8; 
Hammond (1), 266; W. B. Smith, 112; Warren (3). 1:505,536. The McCulloch 
decision is reported in 4 Wheaton 316 (U.S. 1819), and that in Osborn in 9 id. 738 
(U.S. 1824). The Court gave further support to the institution in Bank of the United 
States v. The Planters' Bank of Georgia. id., 904 (U.S. 1824). recognizing the second 
bank's full-Hedged, statutory right to sue in a federal court and to collect what was 
owing it from a state-chartered bank in which the state was a stockholder. Four states 
memorialized Congress in favor of, and eight states memorialized Conjlress in opposi
tion to, a resolution of the Pennsylvania legislature in 1820. urging a constitutional 
amendment to forbid creation of any national bank to operate outside the District of 
Columbia. Congress took no action on the matter. Ames. 256. 

63. Jackson, Veto Message of I 0 July 1832, in Richardson, 2:576. Some author
ity in Congress to create "a bank of the United States" is recottnized. id .. 576, 583 
(proper discretion exists under necessary and proper clause), 589 {chief executive 
would supply a plan for a bank, if called on to do so). Stre~s on points of policy 
difference over the organization and powers of the proposed, renewed institution 
appears especially, id., 577 (inadequate public return for monopoly given), 579-80 
(foreign stockholding unwise), 584 {monopoly not necessary), 585 (foreign stock· 
holding not necessary; capital excessive; branching should not be lefl to private deci
sion), 586 {bonus reflects undue private advantage from charter). Cf. Govan, 201; 
Hammond (1), 405; Hockett, 2:85; Hofstadter (I), 60: McLaughlin, 41 5-16; Meyers, 
18, 19; Morison and Commager, 1:487. Significantly, there grew out of the contro
versy no movement to amend the Constitution to forbid Congress to charter national 
banks. Ames, 257. 

64. Veto Messages of 16 August 1841 (regarding a bill "to incorporate the sub
scribers to the Fiscal Bank of the United States"), in Richardson, 4:63; and of 9 
September 1841 (regarding a bill "to provide for the better collection, safe-keeping, 
and disbursement of the public revenue by meanM of a corporation to be styled the 
Fiscal Corporation of the United Stah:s"), id .. 68. Cf. Hammond ( 1), 543; Hepburn, 
151-53; Wiltse, 176·77. See, also, Ames, 257. 

65. Hamilton. Communication to the House of Representatives. 14 December 
1790, Works, 3:388 (referring to fiscal-agent roles). 389, 394. 414 (to service of the 
general economy), 389. 390. 393, 399, 402. 405: Opinion rendered to President 
Washington, 23 February I 791. id .. 445, emphasizing the general character of the 
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central government's constitutional powers, 447, 448 (corporations), 449, 466 
(general scope), 453, 458 (necessary and proper powers), 489 (agrepte powers), its 
authority to create a fiscal agent, 474, 478, 482, and Its authority to pursue mone
tary policies not as auxiliary to Its other powers, 474, 475, and in exercising Its 
authority over commerce, 480. 

66. Jefferson told President Washington that the emission of bank notes, no more 
than the harvesting of wheat or the mining of ore was a subject of regulating com· 
merce, for "to make a thing which may be bought and sold, is not to prescribe regula
tions for buying and selling." Moreover, such a regulation of commerce "would be 
void, as extending as much to the internal commerce of every State, as to Its exter· 
nat." Jefferson, Writing~, 1:555, 556-51. To these points Hamilton replied with 
emphasis on Congress's proper care for the national economy as such: The immediate 
regulation of buying and selling would not be the regulation of Interstate commerce, 
as Jefferson seemed to say, but rather proper business for state law; on the other 
hand, the "care (of the general government] ... must have presumed to have been 
intended to be directed to those general political arrangements concerning trade, on 
which Its aggregate interests depend, rather than to the details of buying and selling." 
And If a true national interest existed in such matters, it might properly be followed 
wherever it led, into the internal trade of the states. Hamilton, Work.r, 3:481, 482; cf. 
id., 485. 

67. I Stat. 191 (1791 ), sees. 3 (general powers), 4 (president and directors), 7 
(IX and X-credit; Xlll-notes; XV-branches), 10 (notes receivable for dues owed to 
the United States), 12 (national monopoly). The charter of the second bank was 
comparable. 3 Stat. 266 (1816), notably sees. 7, 8, II (subsecs. 8, 12, 14, 17), 14, 
16, 18. 19, 21. 

68. Govan, 29, 34; Hammond (1), 212, 213; Warren (3), 1:502. Hammond (1), 

216, 217, observes the presence of some support for rechartering the first bank from 
interests which otherwise might have been expected to voice agrarian objections to It, 
but which valued a fresh source of loan capital against what they saw as the selfishly 
restrictive credit policies of banks In the older, wealthier states. So far as It existed, 
such sentiment might be read as a form of support for an agency promoting a na
tional monetary policy. 

69. Henry Adams, 7:386, 8:214-IS, 244, 249, 257, 9:106, 107, Ill, 116-18; 
Hammond (I), 234. John C. Calhoun argued that the federal government had proper 
concern with the structure of banking, ~nee bank paper had become the chief com
ponent of the money stock; he confessed that In his 1811 opposition to renewing the 
first bank's charter he had not foreseen the impact of state banks on the currency. 
Barger, 19, 23; Colt, 111-12; Hammond (1), 236, 237. The "Amphictryon" papers, 
attacking McCulloch v. Maryland In 1819, portrayed the desire for a more reliable 
currency, than the depreciated paper of state banks, as a leading motive for charter
Ing the second bank. Gunther, 73. In 1834, attacking the removal of the government 
deposits from the second bank, Calhoun recognized that the federal government's 
constitutional responsibility for the national money supply should Include concern 
with bank credits and deposits, as money. Colt, 264; Hammond (1), 367, 368. 

70. For the Court's validation of Congress's authority both to create a national 
bank and to empower it to establish branches, see 4 Wheaton 316, 424-25 (U.S. 
1819). The absence of attention to monetary policy as a distinct field of national 
government authority is highlighted by the specificity with which Marshall mentions 
the servil--es which an effective money supply could render to government fiscal oper· 
ations. ld., 409, 422. In contrast, the opinion made only glancing reference to the 
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commerce power, which had rll'lred so distinctly in HamHton's opinion to the presi
dent, upholdiq the first bank charter. ld., 407. Moreover, Marshall's reliance on the 
qgrepte powers of Congress implicitly suggests that he perceived the bank mainly as 
a government fiscal agent and did not visualize its possible role in monetary policy as 
a substantial, independent ground of legitimacy. ld., 408. Gunther, 4, 5, 7, plausibly 
UJUes that Mushall slighted the monetary-powers issue because legislative and execu
tive precedent by 1819 left little of substance in controversy on that score and ob
serves that the leading contemporary attacks on the decision, especially that by Judge 
Spencer Roane, likewise paid scant attention to the bank question as such. The cen
tral government's powers to deal with internal improvements and with slavery, he 
suggests. appeared to these few farsighted men as the critical relevance of the deci
sion. Hammond (1), 265, suggests that Marshall did not single out Congress's author
ity over monetary policy partly because he wished to establish the national govern
ment's capacity to protect itself again~t state attack with reference to any national 
functions, and partly because the bank's performance before 1819 in affecting the 
general money supply had been poor and hence embarrassing as a ground of reliance. 
It seems equally plausible that Marshall ignored the monetary-policy aspect because 
of the attitudes hereafter noted as manifest in his opinion in Osborn. Bank of the 
United States v. Deveaux, 5 <."ranch 61 (U.S. 1809) had involved efforts of Georgia to 
tax a branch of the first bank, but the court did not reach the question of Congres.~·s 
authority to create the bank, deciding the case on a point of the jurisdiction of fed· 
eral courts. Without citing evidence, Boudin, I: 265-66, suggests that the Court took a 
strained position on its jurisdiction here in order to avoid passing on the constitution· 
ality of the bank at a time when unfriendly debate was brewing over renewal of the 
charter, and it seemed likely that President Madison would veto a renewal bill, were 
one passed. However, in light of the <:ourt's continuing difficulties with the jurisdic
tional point first encountered in the Deveaux caHe, it Heems fair to take the Court's 
handling of that case at its face value. Sec Osborn v. The Bank of the United States. 9 
Wheaton 738, 817·18 (U.S. 1824); l'acific Railroad Removal Cases. 115 U.S. I 
(1885); Henderson, ch. 4. 

71. 9 Wheaton 738. 859-63 (U.S. 1824). See, especially, page 863: "The !general 
business) operations of the bank are believed not only to yield the compensation for 
its services to the government, but to be essential to the performance of those Her· 
vices. Those operations give its value to the currency :n which all the transactions of 
the government are conducted. They are. therefore, inseparably conne~~ted with thoHe 
transactions. They enable the bank to render those Hervices to the nation for which it 
was created, and are, therefore, of the very essence of its character, as national instru· 
ments. The business of the bank constitutes its capacity to perform its functions. as a 
machine for the money transactions of the government." See, also. id .• 864, 865. 
867. In contrast. the later view of the second bank commonty rated it a national 
instrumentality as much for its currency function as for its service as government 
fiiiC&l agent. See Thurgood Marshall, J., dissenting, in First Agricultural National Bank 
v. State Tax Commission, 392 U.S. 339. 348, 355 (1968). 

72. Osborn v. The Bank of the lfnited States. 9 Wheaton, 738. 871. 873 (U.S. 
1824). Johnson, J., of course, also found a legitimizing basis ,.or the bank in its role 
as United States fiscal agent. ld., 87 .!. Johnson's past familiarity with Charlestown 
business may have inclined him to sympathy for a national monetary power. Cf., 
Morgan, 105, 164-65. Compare his emphasis on the importance of national authority 
sufficient to prevent "conOict of commercial regulations, destructive to the harmony 
of the States," in his concurring opinion in Gibbons v. Ogden, 9 Wheaton I. 222, 
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224, 229, 231 (U.S. 1824 ). Note, especially, his broad conception of the commerce 
which Congress might regulate, as including money: "Commerce, in Its simplest sig
nification, means an exchange of goods; but in the advancement of society, labor, 
transportation, intelligence, care, and various mediums of exchange, become com
modities, and enter into commerce; the subject, the vehicle, the agent, and their 
various operations, become the objects of commercial regulation." Id., 229-30. 

73. On Biddle's pursuit of general monetary policies, see Part One, supra, notes 
107, 108. On practical construction, see United States v. Midwest Oil Co., 236 U.S. 
459, 472-473 ·(1915); Inland Waterways Corporation v. Young, 309 U.S. 517, 522, 
524 (1939). 

74. On state actions: Beveridge, 4:206-8; Cochran and Miller, 43, SO; Hammond 
(1), 259, 263, 266; Hepburn, 99-100; Warren (3), I:SOS-6, 525-26,528,531. On the 
1819 repeal effort: Beveridge, 4:288, 289; Hammond (1}, 258, 259; Warren (3), 
I :509, 521, 523. The main contemporary reactions to McCulloch seemed to be deter
mined by concern with the general political balance of power between nation and 
states rather than by attention to the federal distribution of authority over monetary 
policy as such. Cf. Beveridge, 4:309-12, 314-17, 323, 325, 331, 332, 334, 336; 
Warren (3), 1:514, 516, 518, 524-25, 534-36. Feeling in the states subsided rapidly as 
the bank was better managed and pressure on debtors relaxed with better times, so 
that when Osborn was decided in 1824 there were no substantial political reper
t-'Ussions from the decision. This pattern of events further suggests that the heat of 
earlier years was generated by creditor-debtor tensions and competitive jealousy 
among bankers rather than by interests primarily concerned with state prerogative. 
Cf. Hammond (1), 268; W. B. Smith, 4; Warren (3), 1:538. Of like import was the 
distressed-debtor base of the animus against the second bank, roused by its resort to 
federal courts to enforce its claims free of procedural curbs set by state law on cred
itors' actions in state courts. See Wayman v. Southard, 10 Wheaton I (U.S. 1825), 
and Warren (3), I :646-48. 

15. Richardson, 2:529; cf. Govan, 135-36; Swisher, 173. In his rust efforts to 
shape a policy on a national bank, in 1829, Jackson indicated his desire to limit such 
an institution to roles befitting a government fiscal agent, coupling this position with 
(unwarranted) criticism of the bank's failure to establish a sound, uniform currency. 
However, at this point, as at later ones, it is difficult to untangle Jackson's distrust of 
all banks from his distrust of the second bank. Cf. Govan, 123-24, 126-27; W. B. 
Smith, 5, 149, 242. Biddle interpreted Jackson's remarks in his 1830 message as 
aimed at "inviting the state governments to strengthen themselves by usurping the 
whole circulating medium of the country." Swisher, 173. 

76. House, Ways and Means Committee, Report on the Seco11d Bank of the 
United States, Register of Debates, 22nd Cong., 1st sess. (1830); 8:132-39, 142-43. 
Cf. Govan, 128-29; W. B. Smith, 149. 

77. Swisher, 191, 192. Taney had expressed opposition to branching in 1831. ld., 
173. 

78. Richardson, 2:576, 586. Prime concern with the extent of power delegated 
to a privately run agency emerged also in a memorandum by Jackson to his cabinet 
and advisers in March 1833 where he said he might approve a bank in the District of 
Columbia (with branching authority contingent on state consent and state-set terms), 
if the government named the bank's president and a controlling number of its direc
tors, and reserved power to amend or repeal its charter at any time. Swisher, 217, 
218. 

79. Richardson, 2:585, 578, 586-88. 
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80. ld., 4:63,64-65, and 68, 71. 
81. ld., 66-67. It befits the cloudy fashion in which Tyler drew issues over a 

national bank that his actions provoked no proposals for a constitutional amendment 
on the matter, one way or the other. Cf. Ames, 257. 

82. Cf. Briscoe v. Bank of the Commonwealth of Kentucky, 11 Peters 257,317 
(U.S. 1837); Bank of Augusta v. Earle, 13 id. 519, 590, 591, 593-94 (U.S. 1839). 

83. Hurst (3), 63-65; (4), 114; (5), 92-93, 147. 175, 251,459. 535. 
84. See Osborn v. Bank of the United States, 9 Wheaton 738, 860 (U.S. 1824); 

Bank of Augusta v. Earle, 13 Peters 519,596 (U.S. 1839); Attorney Generalv. The 
Utica Insurance Co., 2 Johnson Chancery 371, 377 (N.Y. 1817); People v. Utica 
Insurance Co., IS Johnson 353, 8 American Decisions 243, 250 (N.Y. 1818); New 
York Firemen Insurance Co. v. Ely, 2 Cowen 678, 710 (N.Y. Sup. Ct. 1824); Bradish, 
Pres., in Warner & Ray v. Beers, 23 Wendelll03, 185 (N.Y. Ct. Err. 1840); Bronson, 
C.J., in DeBow v. People, 1 Denio 9, 12 (N.Y. Sup. Ct. 1845). Cf. Jackson's Veto 
Message, 10 July 1832, Richardson, 2:576, 590. See, also, Nussbaum, 17; Part One, 
supra note 125. 

85. The Bank of New York, originally balked of a charter by politically powerful 
competitors, probably issued circulating notes while it operated as an unincorporated 
association. Hammond (1), 65; Nussbaum, 45. But, if so, this was exceptional; in 
contrast to the European tradition, in which banks of issue originated in purely pri
vate enterprises, banks of issue in this country were chartered by governments, 
though under private management. Rowe, 10. 

86. Nance v. Hemphill, 1 Ala. 551, 556 (1840). The court went on to observe 
that "until this is done (i.e., until such legislative intervention), it is not easy to 
perceive how such a transaction (as a loan of circulating notes) can be considered 
illegal." Ibid. If this last statement is to be read as disclaiming resources in the 
common law to provide redress, should private banking behavior amount to a public 
nuisance, it seems an unduly restrictive estimate. The common law developed various 
doctrines as to the obligations of "common" callings. See Munn v. Illinois, 94 U.S. 
113, 126 (1876). The Fourteenth Amendment introduced no principle limiting the 
law's capacity to make reasonable adjustments to developing community needs, that 
the common law had allowed free access to banking activity \iJ not mean that the 
law must always stand so. Cf. Noble State Bank v. Haskell, 219 U.S. 104. 113 (1911 ); 
Adler, 135; Pound (2), 369. 

87. The general contract-law framework of deposit-check money receives varied 
recognition in Merchants' National Bank of Boston v. State National Bank of Boston. 
10 Wallace 604,647,648 (U.S. 1871); Oulton v. German Savings & Loan Society, 17 
id. 109, 118 (U.S. 1873); Central National Bank of Baltimore v. Conneclicut Mutual 
Life Insurance Co., 104 U.S. 54, 63-64 (1881); Armstrong v. American Exchange 
National Bank of Chicago, 133 U.S. 433, 466 (1890); Auten v. United States Na
tional Bank of New York. 174 U.S. 125, 142, 143 ( 1899). See, also, Part One, supra 
note 24. 

88. Hurst (6), 14-17. 119-20; cf. Rowe, 10. 
89. Our English inheritance taught that corporate status for any purpose was so 

distinctive a concession of potential power and legal capacities to private persons as 
to require the special and deliberate attention of the sovereign. Hurst (6), 3, 9, 19. 
The fact that, in the early years, corporate charters were in practice sought only for 
enterprises obviously of broad potential social impact reinforced the inherited image 
of the corporation as so specially important as to require parti(.-ular legal sanction. 
ld .• 16-18. 
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90. Massachusetts Acts and Resolves (1798-99), ch. 32, p. 372 (reprint 1897); 
New York Laws, 27th sess. (1804 ), ch. 117. No serious challenge seems ever to have 
been raised that a ban on unincorporated banking was not within legislative power as 
this stood before the Fourteenth Amendment. Indicative of the ready acceptance of 
this as a proper exercise of legislative power was the assertion of the authority by 
Tilghman, C.J., in Myers v. Irwin, 2 Sergeant & Rawie 368, 370 (Pa. 1816), "the 
issuing of bank paper being a subject so immediately and deeply interesting to the 
public that it necessarily falls under the legislative control." Cf. People v. Utica lnsur· 
ance Co., 15 Johnson 353, 8 American Decisions 243 (N.Y. 1818). See, generally, 
Cadman, 63, 64, 66; Joseph S. Davis, 2: 102·3; Dodd, 205, 206; Heath, 327; Render· 
son, 44, 45; Livermore, 248, 251, 252. The first New York act was interpreted not to 
ban individual banking, but only the banking activities of unincorporated associa· 
tions; an 1818 amendment covered lndivJduals; in 1837 advocates of free banking 
succeeded in amending the legislation agaln, to allow individuals to receive deposits 
and make discounts. Hammond (1), 517, 580; Redlich, 2:61. The restrictive laws did 
not bar activity that avoided note Issues or discounting. Hammond (1), 192, 193; 
Redlich, 2:63, 70. 

91. Dodd, 206, sees this restraint-of-trade pressure as important in producing the 
1799 Massachusetts act, and Hammond (1), 28, 159, 578, so reads the background of 
the 1804 law In New York. Dodd, 264, notes that there were recurrent charges that 
existing Boston banks wielded undue influence over the grant or refusal of new 
charters whenever the Whigs controlled the legislature, as they did most of the time 
in the fore part of the century. 

92. Bank of Augusta v. Eule, 13 Peten 519, 594, 595 (U.S. 1839). The focus 
here on protection against out-of-state banking competition, rather than competition 
of unincorporated against incorporated bankers, and thus might be read as presenting 
primarily an issue of federalism and national, as compared with local, money mar
kets. The contest was also tinged with fears of corporate power as such, aput from 
banking and money issues. Nonetheless, it is pertinent to our present concern, that 
sophisticated contemporaries in the Supreme Court did not see this kind of state 
restriction as grounded primarily on considerations of controlling the scope of private 
power over the money supply as such. Cf. Henderson, 37, 45-46, 48; Swisher, 
380-85; Warren (3), 2:50, 52·54, 58, 60, 61. 

93. Prelude, supra notes 15, 27, 49-58; Part O••e, supra, note 230. Some of the 
discussion attending issues of Treasury notes after 1812 raised the spectre of govern
ment's tendency to inflate issues of its own circulating paper, but the discussions did 
not develop a clear-cut rationale in fuor of privately managed currency issues. Cf. 
notes 7, 11, 12, supra. 

94. Hamilton communication to House of Representatives, 14 December 1790, 
Works, 3:388, 413; cf. id., 420-21,427. See note 7, supra. 

95. cr. notes 28. 35-38, 49, 53, 54, supra. 
96. Note 54, supra. In comparison to this line of development, the favor which 

Jefferson expressed in 1814 for issuing Treasury notes to supplant all bank notes 
seems simply out of the main stream of policy. See note 9, supra. 

97. Dodd, 214, notes that in 1834 the Massachusetts Senate Committee on Banks 
and Banking said that the practice was to approve any charter where there was reason 
to believe that the capital would be subscribed. cr. id., 275, 280. See Briscoe v. Bank 
of the Commonwealth of Kentucky, II Peters 257, 317 (U.S. 1837), reflecting ap
proval of the multiplication of organized assets and economic energy which liberal 
bank chartering had yielded. 
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98. In Warner & Ray v. Beers, 23 Wendell IOJ (N.Y. Ct. Err. 1840), see opinions 
of Senator Verplanck, id., 163, and President Bradish, id., 185. Cf. Hepburn, 143; 
Redlich, 1:187,197. 

99. Hepburn, 143; Livermore, 246-47; Redlich, 1:189. A variant of this concern 
appeared in early charter provisions limiting the number ofvotes which might be cast 
by large stockholders in the internal governance of banking corporations. Dodd, 268. 

100. In his opinion in Warner&. Ray v. Beers, 23 Wendelll03, 139 (N.Y. Ct. Err. 
1840)-the decisions finally upholding the validity of New York's free-banking act of 
1838-Senator Verplanck expressed thll boom attitudes which provided much of the 
enthusiasm for broader delegation of money 5Upply to an expanding bank market: 
"Strong public opinion and the requirements of trade were thought. by a large major
ity of the legislature of 1838, to demand some legislation whereby the business of 
banking could be thrown open, under proper restraints, to all who might choose to 
engage in it, and this without dependence upon political patronage. Capital could not 
be brought into such an employment under general unlimited responsibility Imposed 
by our Jaw of partnership, even if the restraining act 1 against unincorporated banks! 
were repealed." The strength of the favor for freer access to banking privileges in the 
interests of economic boom may be measured by comparing the attitude taken in 
Warner & Ray. v. Beers, supra, with the plausible position to the contrary outlined in 
a lower court, in Thomas v. Dakin, 22 Wendell 9, 75, 103, Ill (N.Y. Sup. Ct. 1840), 
and in the dissent by Senator Hand in Gifford v. Livingston. 2 Denio 380. 389, 400 
(N.Y. Ct. Err. 1845). On economic growth, 182o-60, see North (1). 189, 192, 194. 
197, 199, 204-5, 207, 209-11. On the implications for policy toward banking, see 
Hammond (1), 83, 564, 620, 627-29; Redlich, I :66. 

101. Benson, 97-103; Dodd, 283, 284; Hammond (1), 572, 582, 592. The con
fusing crosscurrents of ideology appear in a comparison of developments in New 
York (1838) and in Wisconsin (1846·52). The Wisconsin Democrats began by oppos
ing all banks and ended by grudging concessions that it might be safe to enact a 
general banking act, provided the people wer~ wise enough to install Democrats in 
office to police its use; the Wisconsin Whigs throughout supported legal authority to 
create banks and pressed for a free-banking act after the 1848 constitution em
powered the legislature to seek popular referendum approval for such legislation. The 
Jacksonians in New York spoke again~t legal limitations on acces.~ to banking with a 
sweep which seemed to envisage a completely laissez-faire policy; so far as it reduced 
the special privilege character of banking, a free-banking law suited their views. but 
the more doctrinaire Democrats opposed such limitations as the 1838 act imposed, 
while their more business-oriented fellows favored the legislation. The Whigs in New 
York likewise mingled somewhat opposing views in the law which they pushed-on 
the one hand, they sought a wider free market for capital and credit, on the other. 
they wanted a market dominated by men sound by their concepts. Cf. Andersen. 
15-21 (Wisconsin); Benson, 97-103 (New York). 

I 02. A general incorporation act for banks was "unknown in the history of legis
lation, either in this state or any other state or country." the Michigan court observed 
in Green v. Graves, l Douglas 351, 355 (Mich. 1844). See Hammond (1). ch. 18; 
Hepburn, 143, 145. 157; Krooss (2), 10: Trescott, 30. 

103. See Falconer "v. Campbell, 8 Federal Cases 963. 965 (No. 4620) (D. Mich. 
1840); Green v. Graves, I Douglas 351, 363 (Mich. 1844). Cf. Hammond (1). 603; 
Redlich, I: 187, 197. 

104. Green v. Graves, I Douglas 351 (Mich. 1844) held that Michigan'§ general 
incorporation law for banks was invalid for failure to comply wilh the two-thirds 
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vote requirement, either in passing that act or in creating particular corporations 
under it. The Michigan court felt that the constitutional voting requirement should 
be strictly enforced, because it bespoke a strong community feeling distrustful of 
corporations, "and especially in respect to those possessing banking powers," out of 
concern for the practical power such institutions could wield. ld., 363. The kind and 
extent of power thus delegated to private manager was to the fore when the New 
York court confronted the same challenge to its comparable banking statute. The 
New York court found that the two-thirds voting requirement did not apply, because 
it was aimed at the dangers of creating a limited number of institutions holding 
potent, exclusive privileges, and this danger, the court felt, was obviated by the 
nature of a general incorporation act. Warner a. Ray v. Beers, 23 WendeU 103, 127, 
139, 163, 178, 183, 188 (N.Y. Ct. Err. 1840), reaffirmed in Gifford v. Livingston, 2 
Denio 380 (N.Y. Ct. Err. 184S). This analysis, focusing on the extent of power dele
gated to private institutions, seems more realistic and more relevant to the interests 
that were in fact moving policy, than the effort also made in some of the judges' 
opinions to demonstrate that banking associations were not the kind of corporate 
bodies at which the constitutional voting requirement aimed. On original, restraint· 
of-competition pressures, see Hammond (1), S78·79. Hammond (1), S8S·92, details 
the conflict between New York's lower and highest court on the application of the 
two-thirds vote requirement to the 1838 statute. 

lOS. Freund, 160, 163-64; Hammond (1), 60S, 6JS, 616. A related type of re
striction was that put into some state constitutions, requiring submission of banking 
laws to popular referendum. This measure not only undesirably blurred legislative 
responsibility, but also tended to freeze policy. See Porter v. State, 46 Wis. 375, I 
N.W. 78 (1879) (banking law validated by popular referendum may not be amended 
without popular referendum). After 187S no state constitution adopted this require
ment. Freund, 162. 

106. Andersen, 14-24. The constitution proposed in 1846 was defeated at the 
polls by a vote of about 20,000 to 14,000; that proposed In 1848 was adopted by a 
vote of 16,799 to 6,384. Raney, 128. In November 18S 1 a referendum proposal that 
the legislature enact a banking law carried by 21,219 to 9,216, in an outcome sharply 
contrasted with a close vote between Democratic and Whig candidates for governor. 
Andersen, 21. The result was comparably clear-cut when in 1852 the legislature 
submitted to the people a proposed free-banking law, which the voters approved, 
32,826 to 8,711. ld., 23. Cf. Brown, 1949 Wis. L. Rev. 648, 676-81, 692·93; 1952 
id., 23, 48-5 I, 62. The pull of inconsistent attitudes-between fear of banking power 
and ambition for economic growth-became especially apparent in the second con
stitutional convention, as both Democrats and Whigs, in the report of a contempo
rary, "had arisen and declared their utter hostility to banks, and in the same breath 
had gone on to present propositions by which they might be created." 1952 id., 49. 

107. Freund. 162-64; Hammond (1), 60S. 
108. Barger, 247-50; Benson, 94-97; Hammond (1), 338. 498; Trescott, 18, 38. 
109. Hammond (1), 551; cf. Redlich, 1:90, 95 (similar argument by Governor 

Van Buren). That bank corporations should be viewed as agents of public policy 
regarding the supply of money, see Green v. Graves, I Douglas 35 I, 35 7 (Mich. 
1844). Strictly applying the requirement of Michigan's constitution that a two-thirds 
vote be mustered by the legislature to enact corporate charters, the Michigan court 
held the 1837 free-banking statute improperly adopted for want of such a vote; in 
delegating creation of banks as much as it did to private initiative, the general incor· 
poration act was deemed to violate the underlying objective of the constitutional 



ALLOCATIONS OF CONTROL / 269 

requirement, to maintain a case-by-case scrutiny of such delegations of power as 
corporate charters allowed. Falconer v. Campbell, 8 Federal Cases 963 (No. 4620) 
(D. Mich. 1840), had held to the contrary, but Nesmith v. Sheldon, 7 Howard 812 
(U.S. 1848) followed familiar doctrine in ruling that the federal court~ must follow 
the Michigan court's interpretation of that state's constitution. For recognition in 
later years that states might impose a public utility status on banks, see Part One, 
supra, notes 164, 166. 

110.' Cadman, 91. 364, 367, 368; Dodd, 202, 210, 213, 216. 274, 280; Hartz. 
254, 2SS, 256; Hurst (6), 39, 40, 45, 46. 

Ill. Porterv. State, 46 Wis. 375, 379, I N.W. 78, 79 (1879). 
112. Holding Michigan's first free-banking act unconstitutional for want of a 

constitutionally required two-thirds vote of the legislature in passing it, the Michigan 
court justified its strict enforcement of the constitutional requirement in part by it5 
concern that the multiplication of banb under the general act threatened to outstrip 
the economy. Green v. Graves, I Douglas 35 I, 366, 372 (Mich. 1844). Banks multi
plied fast after enactment of various free-banking laws. Hammond (1), 596, 601; 
Krooss (I), 242; Trescott, 30, 31. With relatively uncontrolled increase there went 
waves of failures when times turned hard; of more than eighty banks first organized 
under New York's general act, over twenty failed to survive their first three years, 
and in Michigan within two years of the free-banking statute forty banks were in 
receivership; other states witnessed similar mortality of banks under free-banking 
laws before 1860. Cochran and Miller, 84-86; Hacker, 333-34; Hammond (1), 586, 
601, 619; Krooss (1). 242. For recognition in later years, that states might constitu
tionally impose a limited-access, public utility status on banks, see Part One, supra, 
notes 164, 166. 

113. Andersen, 7, 22, 37, 38; Barger, 249; Dodd, 290, 291; Hammond (1), 

680-84, and (2), 1. 3, 10; Kuehnl, 122: Redlich, 2:9. 10. Various provisions written 
first into special charters and then intn general incorporation laws for banks, stipulat
ing protections' and remedies of bank creditors, represented a type of regulation 
midway between reliance on corporate structure and on external regulation of busi
ness standards, as a means to control banks. Cf. Dodd, 207. 209, 212. 280, 285. 

114. Benson, 47, 92, 96, 102; llammond (1), SS7-62; Hepburn, lOS. 142-43; 
Redlich, I :90, 9S; Robertson, 25, 26. 

11 S. Safety fund plans were adopted by Vermont in 1831. Michigan in 183 7. 
Ohio In 1845, and Iowa in 1858. Indiana imposed a mutual guaranty on its banks. 
without a fund. Robertson, 25. 

116. Andersen, 37; Dodd, 212. 270, 273, 276-79, 280-83; Hammond (1), 593; 
Handlin and Handlin, 219, 222; Hartz, 266. 267; Heath, 188; Hepburn, 103. 142. 
162; Robertson, 24. 26; Trescott. 29, 30. 

117. On legislation relieving banks during general suspension of ~pecie payments, 
see Atchafalaya Bank v. Dawson, I 3 La. 497. SOl. 503, 5 I 0 (1839); Bank of Missouri 
v. Bredow, 31 Mo. 523, 529 (1862); State v. Bank of Charleston, 2 McMullen 439, 
452 (So. C. 1843); cf. Long v. Fanners' Bank, 2 Pa. Law Journal 230. 233, 237, 238 
(Pa. 1842). For judicial action, see livingston v. Bank of New York, 26 Barbour 304, 
308 (N.Y. Sup. Ct. 1857), interpretinJ! penalty legblation as allowing the court dis
cretion to refuse appointment of a receiver, on the ground that suspension of specie 
payments did not show the bank wa' "insolvent," when the bank acted so during a 
condition of general suspension. For a reflection of executive decision not to enforce 
penalty legislation, see Martin, J .• in Atchafalaya Bank v. Dawson, supra, SIO (Lu. 
1839). See, generally. Friedman and Schwartz, 328, note 38; llammond (I), 691. 
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692; Hepburn, 170. Of analogous policy import was legislation which forbade traffic 
in bank notes for Jess than their nominal value, or relieved banks of the obligation to 
redeem their notes where these were presented by dealers engaged in the practice of 
receiving or buying bank notes at less than their nominal value. Hammond (1), 180; 
Nussbaum, 66. Arguments were made in Congress without success in 1827, in 1837 
following a special message by President Van Buren, and in 1840 to deal with the 
problem of suspending banks by enacting either a bankruptcy law solely for banks or 
a general bankruptcy law including banks. The efforts foundered on a variety of 
opposing claims. One persistent thread was the assertion that it exceeded the bank· 
ruptcy power of Congress to apply it against state-chartered corporations, and 
especially against state-chartered banks, because this would Infringe a Tenth Amend· 
ment reserved authority of the states over their corporate creations. Some argued 
that bankruptcy was an inept instrument for effectuating monetary policy. Probably 
decisive in exclusion of all corporations from the short·lived bankruptcy act passed In 
1840 was the practical fear of southerners that bankruptcy proceedings would bear 
heaviest on the weak banks of their region. Warren (1), 43-44, 56·59, 60. 65-67; cr. 
Barger, 248-49. Thornhill v. Bank of Louisiana, 23 Federal Cases 1135 (No. 13,990) 
(D.La. 1870) held the 1867 bankruptcy act properly applicable to a state-chartered 
bank. See, also, Sweatt v. Boston, H. & E. Railroad Co., id. 530, 533 (No. 13,684) 
(Cir. Ct. D. Mass. 1871 ). 

118. Eustis, J., in Atchafalaya Bank v. Dawson, 13 La. 497, SOl (1839), observed 
that "the connection of the banks with each other, Is immediate and Inseparable, 
under the system which has existed by law In this state. It is requiring too much from 
human credulity to suppose that it was the Intention of the legislature to subject the 
currency of the country to the caprice of a debtor; to render the charter of one bank 
null and void, for an act which other banks could do with impunity, and when the 
inevitable consequenc.:e would be bankruptcy to all of them, and prostration of the 
credit of the states." So, Rost, J., id., 507, stressed "the mutual connection and quasi 
solidarity of all our banking institutions. as well as the vital interest which the state 
has in those who have raised their capital upon its bonds" (and who might press the 
state to pay those bonds, held as security for the banks' note issues, should the · 
banks' charters be forfeited). The need to respect the continuity of what had 
emerged as an interlocked system of bank-created money was recognized also in the 
denial of a receivership in the context of a general suspension, in Livingston v. Bank 
of New York, 26 Barbour 304, 308 (N.Y. Sup. Ct. 1857), where the court said that 
the governing statute must be read In light of the realities of banking business, which 
Included the fact that "in the very organization of such institutions ... in case of a 
panic or sudden rush, the banks, although amply able and clearly solvent, may not 
have specie enough on hand immediately to satisfy all claims." 

119. I Stat. 191 (1791), 3 Stat. 266 (1816); Dunbar, 22, 80. 
120. Hamilton, Work.r, 3:388. 413; cf. id., 42D-21, 427. See Dunne (2), 20; Knox 

(I), 19; Rowe, 8, 9, 12·14; Schachner. 269. In 1814 Secretary of the Treasury Dallas 
urged the utility of a new national bank to supply a national currency, as both more 
reliable and as rellevintt the government of need to pay interest on the Treasury notes 
which might provide an alternative circulating paper; moreover, the bank would 
maintain the public services it supplied out of its own profit. Henry Adams, 8:249, 
253; Knox (1), 31. 

12 I. Govan, I 03, presents Biddle's views, as declared in his 1828 speech on the 
opening of the Chesapeake and Delaware Canal. Compare Redlich, 1:88, emphasizing 
the extent to which Biddle's actions In the second bank represented exercise of an 
essentially private discrelion. 
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122. Timberlake, 167-71. The fu7.zily stated grounds of Tyler's vetoes seem to 
emphasize an issue of federalism-concern that the national bank's branches not be 
set up in states without their consent -but the objective impact of the vetoes was to 
force the choice between delegated and direct official action on the money supply. 
See note 64, supra; Hepburn, IS2·S4; Nussbaum, 94·95. 

123. Hammond (1), 65-66, 126. 128. 197; cf. Redlich, I :96-97. In his communi
cation to Congress, recommending a national bank, Hamilton observed that in cre
ating such an institution Congress would In nowise prevent the states from creating as 
many banks as they pleased; the tone of his remarks showed that he regarded the 
existence of state-chartered banks as in a different realm of policy altogether from 
the alms he was pursuing, and he showed no concern (or, for that matter, perception) 
regarding the effects state-created banks might have on the money system. Cf. Hamil
ton, Work.r, 3:388, 445, 452, 461, 490. When he argued that Congress had constitu
tional power to set up a national bank, from Its commerce-clause authority to care 
for the aggregate interests of trade in the country. the argument had the seed of 
action by the central government to establish central-bank-style control of the money 
system. But, there is no evidence that Hamilton foresaw this form of national policy. 
cr .• id., 481. 

124. Cf. Henry Adams. 5:329, 8:249; Hamilton, Work.r, 3:388. 480; Redlich, 
1:103, 104; Timberlake, 163, 164. 

125. On the 6 percent limit: I Slat. 191 (1791), sec. 7 (X), 3 Stat. 266 0816), 
sec. II (Ninth), Dunbar, 26, 88; cf. Cutterall, 449; Redlich, l: 140; W. B. Smith, 56, 
253, 254. For the ban on trading in !!Overnment securities: 1 Stat. 191 (1791), sec. 7 
(X), 3 Stat. 266, sec. II (Ninth), in Dunbar, 26. 88; cf. Catterall, 268, 271; W. B. 
Smith, 53, 254. For the limit on demand obligations: I Stat. 191 (1791), sec. 7 {IX), 
3 Stat. 266 (1816), sec. II (Eighth), in Dunbar, 25, 87; cf. Hammond (1), 259. 

126. Mints, 176; Redlich, I: 141: W. B. Smith, 253. Even Biddle seemed to regard 
changes In the bank's lending rate as relevant only to its competition for business 
with other banks. Redlich, I : 141. 

127. The monopoly of national banking franchises was given by I Stat. 191 
(1791), sec. 12, and 3 Stat. 266 (1816), sec. 21. in Dunbar, 29, 93. On the advan
tages of corporate status for firm. central direction, see Catterall, 274, 279-84; 
Govan, 23~32; Redlich, 1:59, 113-l'/;W. B. Smith, 248. 

128. l Stat. 191 (1791), sec. l ; 3 Stat. 266 (I K 16), sec. I, in Dunbar. 23. 80. 
Hamilton rejected using the existin!! Dank of North America as the national bank. 
because he deemed its capital too small (as it had been reduced since its founding). 
Rowe, 12. In an unpublished opiniun rendered to President Jackson in June 1832, 
Attorney General Taney found the $35 million capitalization of the second bank 
excessive for its job as fiscal agent, at a time when it appeared that the federal govern
ment would sharply reduce its taxes and its spending; obviously, he feared the lever
age which the bank's t.-apital might ttive it on affairs in general: Cf. Swisher, 191, 192; 
Timberlake, 164, 166. 

129. l Stat. 191 {1791). sees. 6, 7 (IX, X. XIII), 10; 3 Stat. 266 0816), sees. 7. 
11 (Eighth, Twelfth, Seventeenth), 14, 17; Dunbar, 23, 25, 26, 29, 83, 87, 88, 91, 
92. Cf. Redlich, l :99. Giving some indication of the kind of national bank he might 
approve, President Jackson in his se.·ond message to Congress, in 1830, specified that 
he would deny such an institution authority to issue circulating notes or to lend 
money. He did not then ignore the utility of some check on state bank notes. but 
indicated that he would effect that check through a national bank in its role simply 
as depository of federal funds. Richardson, 2:529; cf. Swisher, 173.217, 218.Jn his 



272 / A LEGAL HISTORY OF MONEY 

unpublished opinion to Jackson against the second bank, in June 1832, Attorney 
General Taney specifically criticized the bank's lending powers as unnecessary to its 
fiscal-agent functions and as constituting a significant addition to the feared general 
power of the institution. Swisher, 191, 192. 

130. I Stat. 191 (1791), sec. 7 (IX); 3 Stat. 266 (1816), sec. 16; Dunbar, 2S, 91. 
Cf. Hammond (1), 312; Redlich, 1:102, 103; W. B. Smith, 234, 244; Timberlake, 
164, 166. Redlich, 1:98, 99, noting that the first bank did not hold a monopoly of 
collections for the United States, doubted the importance of its depository function 
as a basis for a central-bank role; Hammond (I), 198, nonetheless estimated that the 
first bank's receipt of state bank notes incident to receiving payments for the United 
States, did permit the bank to exert some pressure on state bank note Issues. 

131. 1 Stat. 191 (1791), sec. 7 (XV); 3 Stat. 266 (1816), sec. 11 (Fourteenth); 
Dunbar, 27, 89; McCulloch v. Maryland, 4 Wheaton 316,424 (U.S. 1819). See, also, 
Baldwin. circuit justice, in United States v. Shellmire, 27 Federal Cases lOS I. 10S2. 
IOS3 (No. 16,271) (E.D.Pa. 1831). 

132. Cf. Bank of the United States v. Deveaux, S Cranch 61 (U.S. 1809); Warren 
(3), 1:391. After the second bank had made clearer demonstration of the reach and 
effect of a nationwide organization, the branching power became a substantial object 
of attack. See note IS4, infra. 

133. Hammond (1), 198, 199, 200, 208, 209; Redlich, 1:99, 106; Rowe, 16; 
Timberlake, 160. 

134. On the Jones period: Hammond (1), 2S6, 2S9, 260; Redlich, I:IOS, 106, 
108, W. B. Smith, lOS, 106-7, 113; Wilburn, 62, 63. These students of the bank's 
performance agree on the whole that the Jones administration built no strong prece
dents for the bank's leadership in money policy. They differ somewhat, in criticizing 
the bank's management for want of defined standards or strength of will, or in ex· 
cusing it because the nedgling institution was caught up in a country-wide boom 
spirit. On the Cheves administration: Redlich, 1:108, 109; W. B. Smith, 119, 120. 
121. 124. 129; Timberlake, 164. 

13S. Hammond (I), 2S9; W. B. Smith, 113; Wilburn, 62. 63. 
136. W. B. Smith, 23S, 236. 
137. 3 Stat. 266 (1816), sec. II (Twelfth), continuing 1 Stat.l91 (1791),sec. 7 

(XIll), in Dunbar, 27, 89. set the procedure for is.~uing the bank's own notes. Recog· 
nlzing that the branch notes "form a very important item in the currency of the 
country and the operation of the branches," Baldwin, Circuit Justice, held them 
authorized as necessary and proper auxiliaries to the parent bank's power to issue its 
own notes and conduct a widespread organization. Observing that the charter con
tained no explicit prohibition of such branch paper, Baldwin was also prepared to 
give weight to the several years of administrative practice of the bank in sanctioning 
their issue. United Staten. Shellmire, 27 Federal Cases lOS I, 10S2, lOS3, 10S4 (No. 
16,271) (E.D.Pa. 1831). That the branch notes were an invention not contemplated 
by the charter, but were functionally justifiable for the operation of the bank as a 
nationwide organization, see Catterall, 123; W. B. Smith, 239, 240;cf. Swisher, 181. 
Smith, ibid., finds that critics erred in charging that the bank allowed the branch 
notes to be issued in excessive quantity. 

138. Hammond (1), 2SS, 446, 447; Redlich, 1:104, 140;W. B. Smith, 110, Ill; 
Timberlake, 163-68. 

139. Catterall, 96, 97, points out that the bank's discipline ove~ state bank notes 
was partly for the bank'1 own profit, since it needed this restraint in drder to allow it 
!lllfetly to increase the lending of its own notes. Biddle generally di~ not treat the 
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bank's lending rate u a device to regulate the money supply, but rather as a device to 
be handled to meet the competition of state banks. Cf. Redlich, I: 141. 

140. Cf. Hammond (1), 295, 297, 324; W. B. Smith, 57, 70, 124, 253, 254; 
Timberlake, 163·68. 

141. Catterall, 112. 114, liS, 117. 130; Govan, 86; Hammond (1), 297, 305, 
378, 384; Redlich, I: 129, 130, 131; Timberlake, 164, 166; Wilburn, 63. 

142. Catterall, 98, 100. 112, 130, 132, 139, 140; Mints, 205, 206; Redlich, 
1:132,133,13S;W. B. Smith, 124,253,254. 

143. Govan, 86; Redlich, I: 132, 133, 179; W. B. Smith, 236, 238, 241; Wilburn, 
45, 63, 64, 85, 118. Smith credits Biddle with improving the quantity and distribu· 
tlon of credit to the South, Southwest, and West. He finds that the evidence does not 
clearly establish that the bank's operations lowered interest rates generally, though he 
finds that the dominant position the bank won in domestic and foreign exchange in 
the face of competition from those who had previously pre-empted those fields indi
cates that it gave lower cost servke. W. 8. Smith, 236. 

144. Hamilton, Works, 3:388,425;cf. Rowe,l5. 
145. The first bank opened branches partly on the advice of Oliver Wolcott, 

comptroller in the Treasury. Redlich, I :99. Though some opposition had been voiced 
to branching authority--out of jealousy for states' rights, primarily-in early consider· 
ation of creating a second national bank, the 1816 charter more pointedly contem· 
plated the creation of branches than had the act of 1791. 1 Stat. 191 (1791), sec. 7 
(XV); 3 Stat. 266 (1816), sec. II (fourteenth); cf. Catterall, 10; Redlich, 1:105, 
106. 

146. Hammond (1), 256, 260; Redlich, 1:106; W. B. Smith, lOS, 106·7, 120; 
Wilburn, 62. 

147. Cf. Catterall, 53, 54, 63, 64, 70, 73; Hammond (I), 259; W. B. Smith, 113; 
Wilburn, 62, 63. 

148. Biddle, too, had his failures in disciplining the branches. Catterall, 152-63. 
However, compared with his predecessors, he achieved notable success at the en· 
deavor. Catterall, 101, 102, 103, 152·63, 274, 279·84, 317·78; Govan, 230, 232; 
Redlich, 1:59, 113·17, ll8, 119·21; W. B. Smith, 248. 

149. Catterall, 141, 376, 422·23, 436; Hammond ()), 295, 297, 305; W. B. 
Smith, 57, 70,124,253, 2S4;Timberlake, 164. 

ISO. Cf. Barger, 23; Catterall, 433; Redlich, 1:138, 140, 142. 
I 5 I. Henry Adams. 8: 246; Hammond (1 ), 212. 
IS2. Richard50n, 2:S76, 578, 583, 589; Redlich, 1:169. 180. Cf. Gouge, 17. 
1S3. Henry Adams, S:335; Hammond (1 ), 216, 217, 219. But cf. Redlich, I: 100. 
154. On the impact of the tight policy of 1818-20: Catterall. 53, 58, 60, 61, 63, 

77, 81. 84; Hammond (1), 2S9, 268; W. B. Smith, 240, 241; Warren (3), 1:646-48. 
On state taxes as reflecting reaction to the 1818·20 policy of the bank: Beveridge, 
4: 206·8; Warren (3). I :SOS-6. Wilburn, 46, 48, S l, S4·SS, 63-6S, pre:.ents evidence of 
gratitude in the South and West for the bank's aid in those areas' development and in 
evening out the flow of capital and exchange rates between the older and the newer 
parts of the country. 

ISS. W. B. Smith, 240, 241; cf. llammond (I), 287, 443. 
156. Beveridge, 4:173, 174; Catterall, 95·97, 112, 131, 132, 140, 166, 451; 

Hammond (1), 212. 216, 217, 242, 279, 284, 287, 322, 380, 390, 391; Mayo (1), 
375·77; Wilburn, 45, 63, 64, 8S, lilt A shrewd, detached observer, Johnson, J., dis
senting in Osborn v. Bank of the United States, 9 Wheaton 738, 873 (U.S. 1824), 
found that conten1porary antagonism to the second bank sprang alike from objec· 
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tions to "a restraint upon Individual cupidity, and the exercise of a state power." 
That the pressure of competition for business spurred state banks' opposition, more 
than concern for states' rights, may be Inferred from the fact that there was a rapid 
decrease In antibank agitation when business Improved in the early 1820s, so that by 
the time the Osborn decision came down, It roused no great Interest. Warren (3), 
1:536. Commenting to Story on Jackson's veto, In 1832, Marshall thought that the 
impetus to the gathering storm over the bank came largely from the competitive 
ambitions of eastern financial interests: "(New York) ... has sagacity enough to see 
her Interest in putting down the present bank. Her mercantile position gives her a 
control, a commanding control, over the currency and the exchanges of the country, 
If there be no Bank of the United States." Beveridge, 4:533. 

157. Concern about the extent of power concentrated In the first bank may be 
seen in Jefferson's characterization of it as an institution "of the most deadly hot
tility existing against the principles and form of our Constitution •... An institution 
like this. penetrating by Its branches every part of the Union, acting by command and 
in phalanx, may, in a critical moment, upset the government." Jefferson, Works, 
10:57 (letter to Albert Gallatin, 13 December 1803);cf. Beverldge,4:172, 173 (like 
fear expressed in 1809). Even HamUton was not without some such concern, wit· 
nessed in the charter provisions he included limiting the size of Individual stock sub
scriptions (other than by the United States), holding any Individual stockholder to a 
maximum of thirty votes, and stipulating for a moderate par value and wide subscrip
tion opportunities, as well as limiting directors' tenure and setting ceilings on capital
ization, on assets held, and on loms to governments. 1 Stat. 191 ( 1791 ), sees. I, 2, 7 
(I, II, VIII, IX, X. XI), 8, 9. Cf. Rowe, 12·14, 17, 18. The scale of the "monopoly" 
power, practical as well as legal, In the second bank was a common target of attack. 
Beveridge, 4:336; C. W. Smith, 67·78; Warren (3), 1:521,523. Fear of the extent of 
concentrated power in the bank's "monopoly" position had specially potent expres
sion in Jackson's veto of a new charter. Richardson, 2:576, 571 (inadequate return 
via the proposed bonus, for privileges given), 584 (generalized warning against 
monopoly), 585 (excessive capitalization), 590 (such an institution Is calculated to be 
the agent of the rich and powerful). Taney put his influence behind like warnings 
(1831, 1832), preceding the veto. Swisher, 176, 191, 192 (a fifteen-year monopoly 
unnecessary and dangerous in view of experience of the evil5 of moneyed monopo
lies). Taney returned with conviction to this theme in retrospect (1849). ld., 166-71. 
In considering the various expressions of fear over the power concentrated in the 
banks, It is useful to recall Henry Adams's observation on the first bank, that "in a 
society and government so little developed as those of America, a National Bank was 
out of keeping with other institutions." Henry Adams, 5:329. 

I 58. This pro-market flavor appeared in Clay's attack on renewing the first 
bank's charter in 1811, when he IIJIIed that "it is a mockery, worse than usurpation, 
to establish (this Bank) ... for the ostensible purpose of aiding In the collection of 
the revenue, and, whilst engaged In this, the most inferior and subordinate of all its 
functions, (to allow it) ... to diffuse itself throughout society, and to Influence all 
the great operations of credit, circulation, and commerce." Mayo (1), 376. Cf. Bever· 
idge, 4:288, 289;Catterall, 167, 175, 184, 205; Warren (3), 1:509, 521, 523. 

159. W. B. Smith, 234, 236, 244. True, It enjoyed legal monopolies; it was 
assured the only federal banking franchise, and its notes had limited legal-tender 
status, since they were receivable In settlement of debts owed to the United States. 
But, at least, It offset these leaal privileaes by public services rendered. 

160. Beard and Beard, 1:347, 353; Bowers. 75, 78, 87·90;Malone, 339-40. Cf. I 
Stat. 191 (1791), sees. 2, 7 (IX), II. 
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161. Swisher, 191, 192, 196, 197. 
162. Redlich, 1:169, 180; Swisher, 217, 218. Confirmation of the position to 

which men of the Jacksonian persuasion came on this point of avoiding conflict of 
Interest In an agency handling the public funds may be seen in the creation of the 
Independent Treasury system, following the end of the second bank. S Stat. 385 
(1840), 9 Stat. 59 (1846),in Dunbar, 125, 138. 

163. 1 Stat. 191 (1791), sees. 2, 7 (1, 111); 3 Stat. 266 (1816), sees. 3, II (First, 
Third); Dunbar, 23, 24, 81, 86. The limiting terms of the 1791 charter reflected 
Hamilton's concern over allowing power to foreign stockholders; he rejected the idea 
of using the Bank of North America as the national bank in part because its charter 
allowed foreignen to vote by proxy and to be directors. Rowe, 12-14. Objection to 
English stockholders figured in the nonrenewal of the fttst bank's charter in 1811. 
Henry Adams, 5:328, 329. However, in the 1811 debate some Congressmen from 
newer states favored foreign investment In the bank, because it encouraged entry of 
needed capital. Hammond (1), 219. Senator Benton put demagogic stress on the 
foreign stockholders as profiting from the second bank, ignoring the facts that they 
lacked a practical voting share in the institution's affairs and that they contributed 
capital to it. W. B. Smith, 248. With no more ground than Benton's arguments pro
vided, Jackson's veto continued this kind of criticism. Richardson, 2:576, 577, 
579-80. On the eve of the renewal battle only 466 of 4,145 stockholders were for
eigners. Catterall, 168, 181. 201. 

164. Taney conveyed the tone of this fear of the bank as an engine of patronage 
In his retrospective manuscript on the "Bank War," in 1849. Swisher, 166, 169. 

165. On the fint bank: Henry Adams, 5:328, 329; Beveridge, 4:172, 173; Warren 
(3), 1:504. On the second bank, at its Inception: Beveridge, 4:180. On this score note 
the implications of a proposed amendment to the Constitution, offered In 1793, to 
exclude from Congress officers or stockholders of the bank; the proposal was 
amended to limit it to bank officers, and was then rejoiced, twelve to thirteen. Ames, 
30. 

166. Compare Taney's complaint on this score, in 1832, Swisher, 191, 192, with 
the counter appraisal of Catterall, 101·3, 176-78, 377-78. Late in 1829 Biddle sought 
to conciliate Jackson by naming to some branch positions men friendly to the admin
istration, but these appointments were of a quality consistent with good operations. 
Catterall, 182, 189. 

167. Hammond (1), 424, 425; W. B. Smith, 249. 
168. Hammond (1), 378,410, 426; W. B. Smith, 250. Some of Biddle's efforts of 

this kind were probably tactically unwise, but to say so is a long way from finding 
them true grounds for the opposition's attacks. 

169. W. B. Smith, 250;cf. Swisher, 172-73, 183-84. 
170. Redlich,l:138.14l;W. B. Smith, 167,252. 
171. Catterall, 274, 279-84; Govan, 23~32; Redlich, 1:59, 113-17, 121; W. B. 

Smith, 248. 
172. Swisher, 169, 170, quoting Taney's 1849 manuscript on the "Bank War." 
173. Hammond (1), 438; Hepburn, liS, 116; W. B. Smith, 160. 
174. Hepburn, 151, 152. 
175. 5 Stat. 385 (1840), sees. 6, 19; 9 Stat. 59 (1846), sees: 6, 18, 19; Dunbar, 

127, 128, 140, 141, 142; Inland Waterways Corporation v. Young, 309 U.S. 517, 
52~24 (1940). The 1840 act-which was repealed by 5 Stat. 439 (1842)-provlded 
for a transition to required specie payntents of dues owing to the United States, one
quarter at a time annually. On the use of Treasury notes mostly in aid of borrowing, 
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up to 1846, see notes 8, 9, supra. cr. Part One, supra, notes 199, 200. The Specie 
Circular of 1836 had provided a forecast of the Jacksonians' want of perception that, 
if the United States were going to manage its own finances in ways bound to have 
substantial monetary effects, it should be prepared to take on some close manage
ment of the resulting monetary impact. The Specie Circular was not issued primarily 
as a regulation of money supply; its abrupt action was designed to curb unwise specu
lation in the public lands; the relevance of the episode to the law's treatment of the 
system of money lies in what it implies as to current policy makers' willingness to 
take ad hoc action on public finance in part for monetary effect, but without assign
ing major weight to money-system values. Cf. Part One, supra, note 198. 

176. Prelude, supra, notes 13·16, 30.34, 39-48. 
177. Notes 97-107, supra. 
178. Hurst (2), 189, 190, 397, and (6), 115·21. 
179. Hurst (6), 15, 17, 37, 39. 
180. Notes I 09, 113, supra. 
181. Part One, supra, notes 7, 10, 17, 135·37; notes 2, 4, 5, 8·12, 18·55, supra. 
182. Notes 90.92, 97·1 02, 111-16, supra. 
183. White (1), I 17, 126, 223, (2), 134·37, (3), 163-65. Cf. Morison and Com· 

mager, 1:332·34;Walters, 260. 
184. Hurst (2), 402·4. 
185. ld., 382·84. 
186. Notes 41-55, 62, 70.73, supra. One should recall, also, that the Supreme 

Court gave an extensive interpretation to Congress's constitutional power to act 
against counterfeiting. Note 5, supra. 

187. On courts' recognition of business custom in determining what was money 
under contracts: Part One, supra, notes 41, 42. On court decisions relaxing redemp
tion requirements: Part One, supra, notes 84, 85, 87, 88; notes 117, 118, supra. 

188. Part One, supra, note 24, and note 87, supra. 
189. Hurst (2), 180, 181, 185. 
190. Prelude, supra, notes 15, 19, 22; notes 17, 19, 20,36-41, supra. So clear was 

the Constitution's prohibition on the states to coin money that no issue was ever 
raised on this head. Prelude, supra, notes 13, 20, 21.lt is significant of the Une drawn 
in the text, between issues of federalism and issues of legal compared with market 
processes, that the only area of ambiguous policy concerning the coinage arose out of 
Congress's silent tolerance for some years of private manufacture of coin. Part One, 
supra, notes 126, 127, 132. 

191. Prelude, supra, notes 16, 19, 22, 29. In Briscoe v. Bank of the Common
wealth of Kentucky, II Peters 257, 316 (U.S. 1837), the Court said, obiter, that it 
would be unconstitutional for a state to confer legal-tender status on notes of a 
state-chartered bank. See, accord, Miller, J., dissenting, in Hepburn v. Griswold, 8 
Wallace 603, 627 (U.S. 1870). The Court showed its want of sympathy for state stay 
Jaws when used to enhance the acceptability of circulating paper of a state-owned 
bank, in Wayman v. Southard, 10 Wheaton I (U.S. 1825); notes 14, 31, supra. Lane 
County v. Oregon, 7 Wallace 71 (U.S. 1869), provided one narrow exception, in 
which concern for the federal balance figured in a decision concerning Congress's 
definition of legal-tender status for greenbacks. There, interpreting the federal stat· 
utes as not intended to require a state to accept United States notes rather than 
specie in payment of taxes due the state, the Court intimated that a contrary result 
might raise a substantial question whether the federal legislation infringed the consti· 
tutionally reserved tax powers of the states. Nussbaum, 123, finds the ruling que11-
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tionable, and it does seem that the tax power-working as it must. practicaUy, 
through the system of money-should be deemed inherently subject to federal con
trol of money. 

192. Prelude, supra, notes 13, 14, 20, 22, 4~6; Part One, supra, notes 7-11. See, 
generally on the matter involved at notes 190.92. Knox v. Lee, 12 Wallace 457, 545 
(U.S. 1871). 

193. Loans or equivalent financial accommodations by previous institutions of a 
central-bank character formed no precedent against which the 1846 act could fairly 
be construed. The special legal status of the Bank of North America, and of the two 
Banks of the United States, expressed an intended character as public fiscal agents 
alien to the character of the commercial banks from which the United States was 
borrowing in 1861. Cf. Prelude, supra, notes 4, S; notes 65, 69. supra. Moreover. the 
Bank of North America was a lender to the central government for only a time. 
Prelude, supra, notes S, 9, 10. Substantial parts of the original capital of the two 
Banks of the United States consisted of government securities received in payment 
for the banks' stock, but these were transfers of outstanding securities and not the 
creation by the banks of loans to tht~ government. The two banks tent substantial 
sums to the government, but the second bank's loans were typically for limited terms 
and often were designed to adjust the government's finances-especially the retire
ment of government debt-to the gem:ral current state of the general economy. Cf. 
Hepburn, 83; W. B. Smith, 66·69, 244-45. Borrowing for expenses of the Mexican 
War was by notes or long-term bonds or the Treasury, involving fresh issues of $33 
million, which the public bid in for mnre than twice the amount and at or above par. 
9 Stat. 39 (1846), 118 (1847), in Dunhar, 137, 142; Myers, 136; Redlich, 2:95. 

9 Stat. 59 (1846), sec. 18, required that "all duties, taxes, sales of public lands, 
debts, and sums of money accruing or becoming due to the United States ... shall be 
paid in gold and silver coin only, or in treasury notes issued under the authority of 
the United States." Section 19 required th:1t "every officer or agent engaged in 
making disbursements on account of the United States ... shall make all payments in 
gold and silver coin, nr in treasury note~. if the creditor agree to receive said notes in 
payment." Though a principled pragmatism might have allowed reading this language 
as not intended to apply to realizing on bank credits created by loans made to the 
United States, a stubborn fact of the situation was that a dogmatically fervent hard
money faith had supplied the politicul impetus to enacting the 1846 statute. Hep
burn, 1SS; Krooss (1), 516; Trescott, 28, 43. The continuing vitality of this political 
pressure showed itself in the willingness of Congress to accept the fuzzy terms of the 
1861 amendment, instead of insisting on a clear repudiation of the specie-only 
command Insofar as might be necessary to float the extraordinary war loans of that 
time. 12 Stat. 313 ( 1861) "suspended" the 1846 act "so far as to allow the Secretary 
of the Treasury to deposit any of the moneys obtained on any of the loans now 
authorized by law, to the credit of the Treasurer of the United States, in such sol
vent, specie-paying banks as he may ~teet; and the said moneys, so deposited, may 
be withdrawn from such deposit for deposit with the regular authorized depositories, 
or for the payment of public dues ... as may seem expedient to, or be directed by, 
the Secretary of the Treasury." Dunbar. 162, 163; Hammond (3), 6o-66. 68, 79, 80, 
94, 98. A secretary with more practical sense in money management might have read 
the 1861 amendment to authorize him to decide that it was "expedient" in the inter
est of the United States to write checks against ih bank loans so that the money 
might be "withdrawn ... for the payment of public dues." Cf. Barrett, 6, 7, 8-9, 13, 
SO. On Chase's public and private rationalizations of his insistence on gold, see 
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Hammond (3), 80.82. Hammond, id., 90.92, believes that behind the scenes Chase 
manipulated the framing of the 1861 amendment to give an appearance of substantial 
change without the reality, in order to keep the door open to his long-term policy of 
supplanting state bank notes with some kind of currency provided by or under au· 
thority or the central government. The case for this analysis rests mainly on plausible 
inference from the tenacity of Chase's favor for a national currency; Hammond cites 
no direct, contemporary evidence for his thesis. Compare, however, id., 99·100. 

194. 12 Stat. 259 (1861); Hammond (3), 46-47; Hepburn, 180.81. Cf. Knox v. 
Lee, J2 Wallace 457, 540 (U.S. 1871). 

195. Hammond (3), 81, 82. Cf. Trescott, 18, 145. 
196. Cagan, IS, 16; Hammond (3), 150.59; Nussbaum, 100. See Veazie Bank v. 

Fenno, 8 Wallace 533, 537 (U.S. 1869). 
197. This first issue of Tr~J&sury notes was incorporated in the $250 million au· 

thorization act which provided the base for the government's approach to the private 
banks. 12 Stat. 259 (1861), sees. I, 2, 6, in Dunbar, 161; Hammond (3), 47, 87, 
88-89, 140;Hepburn, 18l;Knox (1), 75, 78, 84;Myers, 150. 

198. 12 Stat. 345 (1862), 532 (1862), 709 (1863), in Dunbar, 163, 167, 174; 
Part One, supra, notes S4, 139, 225. 

199. Knox v. Lee, 12 Wallace 457, 529, 533, 540-42 (U.S. 1871). Cf. Bank v. 
Supervisors, 7 id. 26 (U.S. 1868) (greenbacks are "securities" of United States within 
protection against state taxes given by the 1862 act to "all United States bonds and 
other securities.") 

200. Part One, supra, note 191. No serious question was raised but that, follow· 
ing McCulloch and Osborn, Congress had authority to charter national banks, as in· 
struments of national policy. See Farmers' a. Mechanics' National Bank v. Dearing, 
91 U.S. 29, 33 (1875); note 236,1nfra. A secondary argument for the national banks 
was to make it possible for lenders to pay for the United States bonds in a more 
reliable currency. which would not-like the legal-tender notes-foster lnnation by 
providing reserves on which state banks could increase their own issues. Cagan. 16; 
Hammond (3), 31 S. 

201. Of course the pursuit of national government fiscal policy entailed the con· 
sequence of barring state action which discrinlinated against such a federal program. 
But the problem dealt with by McCulloch v. Maryland, 4 Wheaton 316 (U.S. 1819) 
was different from the question, whether Congress might take pre-emptive measures 
against state policy in the interests of national money-system goals. That the federal 
government's fiscal needs might be served through the state banks waa indicated by 
the first proposals, in late 1861, for creating a national currency by permitting or 
requiring state banks to ba~e their note issues on United States securities and to re
ceive notes from a federal government qency. Hammond (3), 140-42, 293; Redlich, 
2:102. Indeed, the first national bank act, in 1863, authorized issue of national cur· 
rency by state banks, though the comptroller of the currency refused to comply with 
this provision and recommended its repeal, which the 1864 act silently accomplished. 
Redlich, 2:102. See 12 Stat. 665 (1863), sec. 62; 13 Stat. 99 (1864), sees. 21, 22, 62; 
Dunbar, 172, 181, 190; Knox (2), 233. It should also be noted that there was no 
neces.ury exclusion of continued state action in chartering state banks to contribute 
to the money supply. in decisions recognizing that Congress might pre-empt the fteld 
of policy concerning nationally chartered banks to the extent of barring their sub
jection to nondiscriminatory state laws not directly dealing with money supply; being 
empowered to create national banks as agents of national fiscal, monetary, and 
commercial policy. Congress was entitled itself to provide a complete pattern of Jaw 
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for the governance of its agents, both to assure them necessary means of functioning 
and to provide desirable uniformity in the law applicable to them. Farmers' & 
Mechanics' National Bank v. Dearing, 91 U.S. 29. 33, 35 (uniformity), 34 (functional 
capacity) (1875); Davis v. Elmira Savings Bank, 161 U.S. 275, 284 (functional needs) 
(1896); Easton v. Iowa, 188 U.S. 220, 229, 232 (uniformity), 230, 238 (functional 
needs) (1903). Dunne (2), 51, treats such decisions-dealing with usury, distributions 
on insolvency, and fraud-as extending federal authority into areas "historically ... 
considered the exclusive preserve of state police powers." But, on the Court's stated 
grounds, these rulings seem only to apply familiar doctrine allowing Congress to 
supersede state law in areas of policy ultimately open to federal control. Thus, Dear
ing significantly relied on Gilman v. Philadelphia, 3 Wallace 713 (U.S. 1866); see 91 
U.S. 29, 33. And Davis (161 U.S. 275. 290), and Easton (188 U.S. 220, 239) take 
pains to observe that general, nondiscriminatory state law may govern matters involv
ing national banks, so tong as theJe is no connict with federal law. Cf. Cooley v. 
Board of Wardens of the Port of Philadelphia, 12 Howard 299 (U.S. 185 1 ). 

202. Hammond (3). 212, 217-18,220,232,233,245,246,248. 
203. Bogart, 488. 683; Hammond (3), 285, 286, 288, 290, 321, 337-39. 
204. Hammond (3), 142, 146, 201, 202, 205, 206, 219, 220. 
205. Bogart, 627; Cagan, 16, 17; Faulkner, 488, 683; Hammond (3), 326, 328, 

332, 333-34. Cf. Chase, C.J., in Veazie Bank v. Fenno, 8 Wallace 533, 548. 549 (U.S. 
1869); Tiffany v. National Bank of Mis.•ouri, 18 id. 409, 413 (U.S. 1874); Mercantile 
Bank v. New York, 121 U.S. 138, 154 (1887). The idea that the national government 
might properly, and should, act to control the whole money supply for its greater 
reliability and uniformity was not Invented In 1861-64. The concept traced back 
through various suggestions to the first half of the nineteenth century. Redlich, 2:99, 
100, 101, 103. Redlich, id., 102, observes that the emphasis on providing a national 
medium of exchange appeared In tho designations of the 1863 and 1864 statutes, 
each of which was entitled, not a national bank act, but "an Act to provide a Na
tional Currency." 12 Stat. 665 (1863), 13 Stat. 99 (1864), in Dunbar,l71, 178. Two 
aspects of the 1863-64 acts pointed especially to the over-all goal of providing a 
workable national currency: the deposited-bonds security, and the requirement that 
all national bank notes be acceptable by member banks of the system at par. 13 Stat. 
99 (1864), sees. 21, 32. cr. Redlich, id., 103. 

206. 13 Stat. 469 (1865), in Dunbar, 198; Bogart, 683;Cagan, 16, 18, 19; Faulk
ner, 627; Knox (2), 99; Hammond (3), 292, 315, 346, 347; Redlich, 2:113. The idea 
of a prohibitive tax on bank notes had antecedents reaching back to 1830 and the 
1850s and was mentioned in consideration of the 1863 national bank act, Redlich, 
2:113. 

207. Friedman and Schwartz, 18, 19; Horvitz, 306; Knox (2), 99, 270. See Lion· 
berger v. Rouse, 9 Wallace 468, 475 (U.S. 1870). renectlng the disappearance of state 
bank notes. Congress asserted authority to apportion the authorized total circulation 
of national bank notes by formulae related to population and the organization of 
credit in the states and territories. These formulae worked in fact to restrict the 
amount of national bank notes authorized in the less developed parts of the country. 
In this aspect the national bank acts, together with the 1865 prohibitive tax on state 
bank notes, might be deemed to a!lsert central authority to discriminate among 
regional economies and hence to raise a distinct issue of federalism. However, the 
functional reality of this situation seems to derive from failure to see the proper rela· 
tions of law and the market, rather than from connicts of Interest within federalism, 
and hence it is discussed later in a market context. See note 241, Infra. See, generally, 
Redlich, 2: 119, 120. 
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208. Veazie Bank v. Fenno, 8 Wallace 533, 548 (U.S. 1869). Compare the charac
terization of the 1865 tax in Tiffany v. National Bank of Missouri, 18 Wallace 409, 
413 (U.S. 1874), where the Court observed that "a duty has been imposed upon (the 
state banks') ... is.~ues so large as to manifest a purpose to compel a withdrawal of 
all such issues from circulation." In Veazie Bank v. Fenno the Court also ruled on a 
point relevant to Congress's authority over fiscal rather than monetary policy, in 
holding that the 1865 tax was not such a levy as fell under the Constitution's formula 
for apportioning "direct" taxes. On the point of monetary policy, the Court explic
itly validated Congress's authority to provide for the issue of national currency either 
directly or by delegation to nationally chartered banks, apart from any question of 
driving out the circulating paper of state-chartered banks. "These powers, until re
cently, were only partially and occasionally exercised. Lately, however, they have 
been called into full activity, and Congress has undertaken to supply a currency for 
the entire country." Veazie Bank v. Fenno, 8 Wallace 533, 548 (U.S. 1869). Some 
contemporary opinion read Veazie Bank v. Fenno as forecasting that the Court 
would uphold Congress's power to confer legal-tender status on the Treasury notes it 
authorized. But, this reading confused issues; creation of legal tender involved tension 
between governmental and market decision-making capacity, while Veazie Bank v. 
Fenno focused on issues of the federal balance of power. Cf. Warren (3), 2:509. 
James M. Beck seemed to accept as valid Congress's use of its prohibitive tax to im
plement federal authority to provide a national currency. Beck, 441,442. But, he 
also seemed to confuse the issue of federalism and public-private power affecting con
trol of money, when he criticized the 1869 decision for allowing Congress, under 
guise of a revenue measure, to destroy a reserved power of the states to charter banks 
of circulation. This is the issue apparently drawn, and as much confused, in the dis
sent by Nelson, J. (Davis, J., concurring), Veazie Bank v. Fenno, 8 Wallace 533, 555. 
To put the matter thus, begged the question and ignored rather than disproved the 
basis of the Court's decision. The Constitution contemplated federal supremacy in 
setting a national money-supply policy. In this light such authority as was reserved to 
the states existed only so long as Congress did not pre-empt the field. The Briscoe 
dictum was that the naked force of the Constitution's ban on state bills of credit did 
not bar the states from chartering private, note-issuing banks. Titat proposition was 
consistent with Congress's authority to decide what kind of paper money should 
circulate. Moreover, the protection which the Mc.:Culloch and Osborn decisions gave 
to the second Bank of the United States against discriminatory state action indicated 
that, if Congress adopted a monetary policy, it was empowered to make its policy a 
nationally effective policy opposed to state law. 

209. Friedman and Schwartz, 19; Hammond (3), 347. The contemporary under
standing, that the I 865 tax on state bank notes would probably operate to drive state 
banks out of existence altogether, is reflected in Tiffany v. National Bank of Mis
souri, 18 Wallace 409, 413 (U.S. 1874). The Court there said that the general policy 
indicated by the national bank legislation should lead to interpretation of that legis
lation favorable to the powers of the national banks; hence it read the federal statute 
as allowing a national bank to charge interest which might be either the maximum 
interest allowed by state law to state banks, or the maximum interest allowed by 
state law to individual lenders, whichever were the higher. This reading, the Court 
thought, "accords with the spirit of all the legislation of Congress. National banks 
have been national favorites. They were established for the purpose, in part, of pro
viding a currency for the whole country, and in part to create a market for the loans 
of the general government. ll could not have been intended, therefore, to expose 
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them to the hazard of unfriendly legi~lation by the states or to ruinous competition 
with state banks. On the contrary, much has been done to insure their taking the 
place of state banks. The latter have been substantially taxed out of existence. A 
duty has been imposed upon their issues so large as to manifest a purpose to compel a 
withdrawal of all such Issues from circulation." For contemporary state court opin· 
ions reflecting the substantial identification of note issues with banking, see Bolles, 
1:3, note 6. 

210. Veazie Bank v. Fenno, 8 Wallace 533, 548 (U.S. 1869), spoke simply of 
Congress's power to create a nationalcurre11cy; the term was not then or later an apt 
one to refer to deposit-check money. Lionberger v. Rouse, 9 id., 468, 474 (U.S. 
1870) interpreted 13 Stat. 99 (1864 ), sec. 41, declaring that any state tax on shares 
in national banks should not exceed the tax on shares of state-chartered banks. as 
intended to apply only to state banks of issue. The Court felt that this interpretation 
accorded with the goal of the national bank act, which was to provide a national 
currency: "There was nothing to fear from banks of discount and deposit merely, for 
in no event could they work any displacement of National bank circulation." The 
observation showed how far the Court then was from regarding bank lending as a 
major source of the money supply. So. too, the matter quoted in note 209, supra, 
from Tiffany v. National Bank of Missouri, 18 id., 409,413 (U.S. 1874), indicates 
that the Court viewed state bank lending as operations dependent on state banks' 
note issues, rather than as a distinct source for creating money and earning profit. 
Though the Court's remarks in Tiffany seem to accept the idea that Congress's con
trol of the money supply might be pressed to a point destructive of state banks, its 
observations do not appear to contemplate that the federal government might reg· 
ulate bank lending on the ground that ~uch lending wu itself a ~ource of money. 

In Veazie Bank v. Fenno the Court also responded to the contention that the 
challenged tax was "so excessive as tu indicate a purpose on the part of Congress to 
destroy the franchise of the Bank, and is, therefore, beyond the constitutional power 
of Congress." The Court's answer wus badly expressed. It seemed to say, in effect, 
that since the statute on its face wa~ a taxing mea~ure, the Court lacked power to 
invalidate the act on the ground that Congress was in fact seeking another objective 
than the raising of revenue. 8 Wallace 533, 548 (U.S. 1869). If this other objective 
were recognized as itself a valid head of congressional power-as would be the pur· 
pose to regulate the whole national money ~upply -obviously there would be no 
problem. Cf. Ely, 1302. That the Court in 1869 did not see this point is itself telling 
evidence that the Court did not recognize that regulation of lending by state banks 
might be essential to exercising national supremacy over the system of money as 
regulating state bank notes. In fact, the argument to which the Court was here re
sponding seems to have been that the 1865 tax should be deemed beyond Congress's 
power because its effect would be to destroy private property rights, namely the 
profit·maklng possibilities existing under state bank charters. Cf. argument of coun· 
set, 19 Lawyers Edition 483. Congress has no independent authority to decide what 
profit-making franchises a state may create. But Congress may regulate state fran· 
chises as a necessary and proper incident of fulfilling authority of the federal govern· 
ment. Cf. Farmers' & Mechanics' National Bank v. Dearing, 91 U.S. 29, 34 (1875). 
Again, the Court's failure to carry the analysis through to this point indicates that it 
did not think of the activities of state banks-notably their lending-apart from their 
note issues as falling within the regulation of the money supply. In this respect, the 
analysis in Veazie Bank v. Fenno secnts like the narrow approach which Marshall, 
C.J., took in Osborn v. Bank of the United States, 9 Wheaton 739, 861-62 (U.S. 
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1824), when he protected the bank's lending operations against state attack, not 
because these operations were an Instrument of national monetary policy, but be
cause they furnished means out of which the bank could sustain Itself to exist as the 
government's fiscal agent. 

211. Apart from the absence in the original national bank acts of any direct at
tempt to limit the monetary roles of state banks, the federal statutes reflected their 
acceptance of a competitive relation between the two systems especially In the care 
taken to define the lending authority of national banks in terms calculated to put 
them at least on a parity with state banks In regard to lawful rates of Interest, and In 
stipulations that state taxes on national banks or on their shares should not discrim
inate In favor of state institutions and that state banks might elect to take national 
charters In place of their state charters without requirement of state approval. 13 
Stat. 99 (1864), sees. 30, 41, 44, in Dunbar, 183, 187, 188. See Tiffany v. National 
Bank of Missouri, 18 Wallace 409, 413 (U.S. 1874) (competitive capacity In interest 
rates); Lionberger v. Rouse, 91d., 468, 474 (U.S. 1870), and Mercantile Bank v. New 
York, 121 U.S. 138, ISS, 1S1 (1887) (state taxes may not put national banks at 
competitive disadvantage); Casey v. Galli, 94 U.S. 673,678 (1877) (federal authoriza
tion alone suffices for state bank to take national charter); Rankin v. Barton, 199 
U.S. 228, 232 (I 90S) (receiver suing on statutory liability of stockholder of national 
bank found insolvent by comptroller Is not bound by state statute of limitations). 
Compare the clash of attitudes on the late-twentieth-century relevance of federal 
statutory protection of national banks as .. national instrumentalities., against state 
taxes, In Fint Apicultural National Bank v. State Tax Commission, 392 U.S. 339, 
344-46 (Black, J., for majority), 3SS·S6 (T. Marshall, J., for three dissenters) (1968). 
Continued recognition of the basic federal policy as one accepting competitive co
existence of national and state banks Is reflected In Des Moines National Bank v. 
Fairweather, 263 U.S. 103, 116 (1923); First National Bank of Guthrie Center v. 
Anderson, 269 U.S. 341, 347, 348 (1926); First National Bank of Hartford v. City of 
Hartford, 273 U.S. S48, SS6, SS8 (1927). Congress's endowment of national banks 
with capacity to do trust business to match that allowed to state institutions was a 
particularly pointed twentieth-century reaffirmation of the competitive policy. See 
First National Bank of Bay City v. Fellows, ex ret. Union Trust Co., 244 U.S. 416 
(1917). Cf. Raymond P. Kent, 43, 49-S l, 57. 

212. Prelude, supra, notes 49-S2, SS-S1. 
213. Notes 8, 9, supra. 
214. Hammond (3),176,178, 179, 187,189, 19l,l92,19S, 215,216,218,220. 

Treasury notes authorized by several early acts, 12 Stat. 178, 2S9, 313, 338 (1861, 
1862), were such hasty responses to what was viewed as a short-term emergency, that 
they do not add much to legislative precedent preceding the legal-tender acts. See 
Dunbar, IS8, 16o-63; Barrett, S; Hepburn, 181·82; Knox (J), 82-84. For concession 
by leading opponents, In 1862, that Coft8l'ess had authority to issue circulating paper 
that was not made legal tender, see Hammond (3), 189, 21S, 221. Cf. Knox {1), 122. 
Some opposition was voiced, that there was no need in fact to issue any kind of 
circulating paper in aid of financing the war, but so far as this plea was made, its 
presence serves mainly to underline the contrary judgment reached by the congres
sional majorities. Cf., Hammond (3), 188. For the prime focus on the legal-tender 
question, see,ld., 181-82, 184, 185, 186,189, 190, 191,193,194,212,214,216-17, 
219 222; Myers, 1S3-SS. Though his opinion deserves the respect owing to a careful 
scholar, if Hammond, id., 226, means to condemn as unconstitutional the issue of 
any circulating paper by the federal government, even In a borrowing emergency, he 
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seems to run counter to the dominant note in the federal convention discussion. 
Prelude, supra, notes 49-52. 

215. The Court's words in Veazie Bank v. Fenno, 8 Wallace 533, 548 (U.S. 1869) 
seem properly rated a, a holding, since they were spoken to establish the action of 
Congress to which it was held it might attach its ban on state bank notes as a neces
sary and proper auxiliary. See. further, Hepburn v. Griswold, id., 603, 616 (U.S. 
1870); Knox v. Lee, 121d., 457, 541. 542, and Field, J., dissenting, id., 635-37 (U.S. 
1871). Cf. Dunne (2), 67; Fairman (I), 159, and (2), 713, 760. 

216. 20 Stat. 87 (1878), in Dunbar, 217; Nugent, 249; Unger, 364-73, especially 
372. Back of the 1878 act was a fluctuating controversy over continuation, expan
sion, or retirement of the greenbacks, stretching from 1866 up. Friedman and 
Schwartz, 24, 47-49. 

217. JuUiiard v. Greenman, 110 U.S. 421, 443-44 (constitutional convention), 
444 (incidents of power to borrow), 446 (power to provide a national currency), 448 
(commerce power), 450 (In war or in peace, for needs of government or of the 
people) (1884). Cf. Hepburn v. Griswold, 8 Wallace 603,619 (U.S. 1870). See Dunne 
(2), 81, 82. Field, J., dissenting, focused wholly on the question of Congress's power 
to confer legal-tender status on its paper. In this connection, however, he found the 
1884 decision simply to bear out his forebodings concerning the decision of 1871; 
though in 1871 stress had been on the peculiar war emergency under which the 
Treasury notes were issued, he felt that it was always implicit that if Congress had 
any authority at all of this character. Congress must enjoy discretion to use the au
thority in peace or in war. and according to its appraisal of the public need. Field 
thus pointed up the significant breadth of the 1878 statute and the Court's validation 
of it, but professed to find nothing here that was not already embodied In the earlier 
actions of Congress and the Court. Juilliard v. Greenman, 110 U.S. 421,457 (1884). 
However, he conceded that his analysis, though sound in logic, was not true to the 
historic fact, which was that the earlier actions were taken with attention engrossed 
by the war emergency. ld., 458. Cf. Field, J., dis.~nting in Knox v. Lee, 12 Wallace 
457, 649 (U.S. 1871). The breadth of Congress's power, "whether ... exercised in 
course of war or in time of peace," as established by the 1871 and 1884 decisions 
together, is recognized for the Court by Hughes, C.J., in Norman v. Baltimore & Ohio 
Railroad Co., 294 U.S. 240, 302-3 (1935). See, also, Dawson, 666, 670. Ames, 
266-67, notes that the Court's invocation of the commerce clause to bulwark con
gressional power over money evoked no adverse response by way of proposals for 
restrictive amendment of the Constitution. 

218. From a somewhat different standpoint than that taken in the text, John C. 
Ropes In an unsigned (and, by Mark Howe's judgment, "devastating") criticism of 
Hepburn, in 4 Americtln Law Review 604, 612 ( 1870), likewise assessed as an issue of 
broader meaning than the legal-tender question the ruling that Congress had author
ity directly to authorize a national currency. Ropes's point, however, was that there 
was "fair matter for argument ... whether, under a reasonably strict interpretation 
of the Constitution, Congress Is not prohibited, by fair implication, from issuing a 
note currency." In this view, the maJority of the Court "left their strongest ground" 
when they conceded Congress's authority to do so, because the matter went to basic 
authority, while if the basic power be granted, then "the giving a legal tender charac
ter to that currency is merely a question for the discretion ofCongreM." Howe, 2:50, 
identifies this commentary as by RoJ>eS. Cf. Barrett, 81; Fairman (3), 713, 760. That 
the focus in 1862 was on the legal-tender issue, see note 214, supra. 

219. On the federal convention: Prelude, supra, notes 53, 54; Part One, supra, 
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notes 176, 230; Dunne (2), 11-14; cf. Hacker, IS6-S9. On the mingled fears of infla
tion and desires for expansion fostered by legal-tender issues in 1862: Hammond (3), 
171, 177, 181-83, 188-89, 191, 19S, 220, 222-23,224,227,231, 234;Meyers, ISO, 
1S1; Unger, IS. Cf. Hepburn v. Griswold, 8 Wallace 603, 619 (U.S. 1870). Signifi
cantly. in his dissent in Juilllard v. Greenman, 110 U.S. 421, 470 (1884), Field, J., 
expressed his deepest fear not over legal tender as such, but over the freedom he saw 
the decision giving to run the government printing presses at will. 

220. Prelude, supra, notes S9-6S; Boudin, 2:1Sl; Dunne (2), II, 13, IS; Nuss
baum, 118; Thayer, 74, 80, 83, 8S-87, 94, 9S, 91. Hepburn, 74, goes far beyond 
what the record supports when he claims that "unquestionably the convention in
tended to withhold from the federal government the power to create paper money 
with legal tender attributes." See Juilliard v. Greenman, 110 U.S. 421, 443 (1884). 
Cf., Hepburn v. Griswold, 8 Wallace 603, 614 (U.S. 1870), and Miller, J., dissenting, 
id. 627. 628. 0. W. Holmes, Jr., in 4 Americon Low Review 768 (1870), and in his 
twelfth edition of James Kent, 1:2S4, note (1873), suggested that the Constitution's 
authorization to Congress to coin money amounted to a ban on making paper legal 
tender. In Knox v. Lee, Field, J., dissenting, restated the point, and the majority took 
pains to answer it, 12 Wallace 4S7, S36, S44, 6Sl (U.S. 1871), as Holmes with proper 
pride of authorship noted in 7 Americon Low Review 146 (1872). Thayer, 1S, 83, 
85-87, shows that coin and legal tender are not synonomous. Cf. Fairman (1), 160, 
note 34; Howe, 2:SS, note 68. 

221. On the arguments over letting the market fix the terms of government bor
rowing, see Barrett, 19, 22, 33, 44-4S, 61, 64-65; Hammond (3), 168, 169, 180. 192. 
198, 212-13; Hepburn, 189, 194; Myers. IS4; Redlich, 2:9S; Sharkey, 29. 31. 32. Cf. 
Miller. J., dissenting, in Hepburn v. Griswold, 8 Wallace 603,634 (U.S. 1870). Com
pare the fact that a proposal to confer legal-tender status on Treasury notes issued in 
1814 to help finance the war was rejected, probably in part on grounds of policy, as 
unfair, and probably in part out of doubt as to Congress's constitutional authority. 
Hepburn, 90, 177; Knox (1), 33.ln 1862 another factor in the policy debate was the 
fear that sale of fresh government bonds at large discounts would depreciate the value 
of government securities already outstanding and so impair the financial position of 
financial institutions. Hammond (3). 180. 192, 198. 201. There was substantial, if 
rather muted, support by bankers for the 1862law, because they felt that they must 
have legal-tender paper, if they could no longer obtain gold, to satisfy their Importu
nate creditors and meet the reserves requirements of some state laws. The bankers' 
support shows that operational importance was put on the legal-tender feature at that 
key point of the economy. More broadly, however, it shows awareness of a basic 
issue between governing the money stock by law and by market judgments. cr. 
Hammond (3), 178, 184, 18S, 194, 196, 212, 217-18. 232. The grant of legal-tender 
status as symbolizing assertion of the supremacy of legal over market processes ap
peared plainly in Congressman Elbridge G. Spaulding's argument that issuing the 
legal-tender notes would "bring into full exercise all the higher powers of government 
under the Constitution" and would "assert the power and dignity of the government 
by the issue of its own notes, pledging the faith, the honor, and property of the 
whole loyal people. "I d., 180. cr. id., 190, 204, 216. That the total of judgments and 
factors relating the money supply to the flow of resource allocations was the deeper 
reality of the matter, see id., 227; Myers, ISS; Schumpeter (2), 719. Cf. Hepburn v. 
Griswold, 8 Wallace 603, 608, 620, 621 (U.S. 1870). 

222. Hepburn v. Griswold, 8 Wallace 603, 622 (the "decisive" ground), 623 ("the 
spirit [of the contract clause! ... should pervade the entire body of legislation"), 
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624 (due process forbids disappointing prior contractors relying on specie values) 
(U.S. 1870). Miller, J., dissenting, id., 637, in effect said that values based on market 
customs of relying on specie must yield to measures otherwise neces.'l&ry and proper 
to exercising the authority of the federal government, and such "indirect effect of a 
great public measure, in depreciating the value of lands, stocks, bonds, and other 
contracts" could not be deemed a taking of property without due process of law. 
Fairman (2), 1145. finds the analysi~ of retroactivity in the Hepburn case to exceed 
regular bounds of due process doctrine. See, also, Fairman (3), 687-8, 714, 761, 774. 
Thayer, 91, thought it illegitimate lo argue that an implied power (to create legal
tender paper) should be more subject to limitation from the "spirit" of the Constitu
tion than would be an express power, such as that over bankruptcy. 

223. Knox v. Lee, 12 Wallace 457, 529 and 545 (decision of legal tender an at
tribute of sovereignty), 543 (government circulating notes, left to the play of the 
market without aid of legal-tender status, would depreciate), 546 (government must 
be able to make good possible deficiencies of market for gold and !diver), 549 (con
tracts to pay money are subject to government's control of currency) CU.S. 1871). 
The Court properly analyzed the retroactivity issue as not the most basic one; the 
root question was whether Congress might in any circumstances declare tokens other 
than specie to be binding lawful money, and the answer to that question applied to 
the impact of the money powers of Congress over future as well u past contracts. ld., 
530. Cf. Dunne ( 1 ), 548. In justifying the reasonableness of Congress's judgment of 
the means necessary to finance the war, the Court in effect spelled out the inade
quacy of market processes to accomplish the needed allocations of resources: 
" ... the credit of the government had been tried to its utmost endurance. Every new 
issue of notes which had nothing more to rest upon than government credit, must 
have paralyzed it more and more .... I M) any persons and institu lions refused to 
receive and pay those notes that had been issued .... The government could not pay 
I the troops) ... with ordinary treasury notes, nor could they discharge their debts 
with such a currency. Something more was needed, something that had all the uses of 
money. And as no one could be compelled to take common treasury notes in pay
ment of debts, and as the prospect of ultimate redemption was remote and contin
gent, it is not too much to say that they must have depreciated in the market long 
before the war closed, as did the currency of the Confederate States. Making the 
notes legal tenders gave them a new use, and it needs no argument to show that the 
value of things is in proportion to the uses to which they may be applied." Knox v. 
Lee, 12 WaUace 457, 542-43 (U.S. I 871 ). The Court drew with particular confidence 
on the legislative precedent of the 1834 change in the gold content of the dollar. It 
was no true distinction of this instance, that (as was argued) the change "only 
brought the legal value of gold coin more nearly into correspondent.-e with its actual 
value in the market"; the fact remained that under the act a creditor would receive a 
sum 6 percent less In weight and In market value than what he was entitled to receive 
the day before the statutory change was effective. Yet this had been accepted as a 
proper use of law in the face of contrary contract expectations. ld., 552. Compare, 
also, Bradley, J., concurring, id., 554, 558, 560 (sovereignty), 559 (constitutional 
convention record inconclusive), 563-64 (government power over currency may 
supply deficiencies of the market), 566 (government control of money Is superior to 
contract). See Dunne (2), 78; Fairman (2), 1145, and (3), 687-8, 714, 761, 774. 

224. Juilliard v. Greenman, 110 U.S. 421, 448 (1884). This was a test case. Fair
man (3), 771-2. As in the 1871 decision, the Court here again underlined the suprem
acy of legal processes in determining the system of money by its emphasis that such 
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power was normally a prerogative of sovereignty. ld., 447. The attack which Field, J., 
dissenting, ld., 467, leveled against this particular argument highlights the extended 
role which the majority was prepared to assign to government in this area. cr. 
Boudin, 2:1s3: ISS, 179, 181; Dunne (2), 79; Fairman (1),17S;Warren (3), 2:6S4. 

22S. On the United States notes: 12 Stat. 34S (1862), sec. 1, and 12 Stat. 709 
(1863), sec. 3; 18 Stat. 123 (1874), sec. 6; 20 Stat. 87 (1878); Dunbar, 167, 17S, 
212 217. On national bank notes: 12 Stat. 66S (1863), sees. 17, 62; 13 Stat. 99 
(1864), sees. 21. 22, and 13 Stat. 498 (l86S); 16 Stat. 2Sl (1870), sec. I; 18 Stat. 
123 (1874), sec. 9, 18 Stat. 296 (187S), sec. 3, and 18 Stat. 302 (l87S); 22 Stat. 162 
(1882), sec. 8; Dunbar, 171, 172, 181, 199, 202, 212, 214, 216, 221. On sUver: 19 
Stat. 21S (1876), sec. I; 20 Stat. 2S (1878), sec. I; 26 Stat. 289 (1890), sec. I; 
Dunbar, 24S, 247, 2SO. On the Aldrich-Vreeland Act: 3S Stat. S46 (1908), sees. I, S. 
Indicative of the attitude underlying this consistent pattern of statutory ceilings on 
note issues was the emphasis put on this feature in the debate over the 1864 revision 
of the national banking system by Congressman Samuel Hooper. To him, this was a 
critical aspect of the legislation, distinguishing the national banks from the state 
banks. Knox (2), 2S3. The cautious Senator John Sherman is credited by Redlich, 
2: lOS, with putting Into the first national bank legislation an absolute limitation on 
the total of national bank notes, an Idea perhaps borrowed from an English statute of 
1844. The history of the ceiling provisions on national bank notes is sketched in 
Cagan, 18, 19; Friedman and Schwartz, 21; Knox (2), ISS. Friedman and Schwartz, 
21, 781, point out that when 18 Stat. 296 (187S), sec. 3, Dunbar, 214, repealed the 
Oat statutory ceiling on the total of national bank notes, Congress in effect gave the 
Treasury power to control the amount outstanding by deciding on the volume of 
bonds bearing the circulation privilege and their interest rates. But the Treasury made 
only sporadic use of this potential power, and most notably as a means to offset 
government surpluses rather than as a direct instrument of money supply control. cr. 
Friedman and Schwartz, 118. The ceilings put on greenbacks and on sHver-based 
money plainly reOected distrust of the inRationary tendencies of legislative provision 
of money. See notes 219, supra, 233, 23S, infra. Cagan, 18, thinks that jealousy to 
maintain the state banks, rather than fear of inflation, was the prime mover in oppo
sition to creating the national bank system. Granted the influence of concern for the 
state banks, the ceilings set on national bank-note issues make so much a pattern with 
the ceilings put on the greenbacks as to indicate a common concern against overissue. 
Cf. Hammond (3), 304-S, 309, 311 (opponents of national bank system equate 
"free-banking" principle with irresponsible issues of currency). Some supporting evi
dence for this reading is in the link which the Resumption Act made between repeal 
of the ceiling on national bank notes and the stipulation that greenbacks be retired to 
the amount of 80 percent of national bank-notes issued, until the greenbacks should 
be reduced to $300 mitnon. 18 Stat. 296 (l87S), sec. 3, in Dunbar, 214. This aspect 
of the 187S act was partly a concession to paper-money advocates. But its limits were 
also a concession to those who feared paper inflation. Cf. Barrett, 130, 189; Fried· 
man and Schwartz, 48, 81; Nugent, 11, 221, 224, 22S; Unger, 2S2-S7. 262, 263~4. 

226. Cf. Friedman and Schwartz, 127, 128, 14S, 148, note 20, 149-S2, 1S4, ISS; 
Taus,_68, 69, 70, 76, 79, 80, 81, 83. 

227. Bronson v. Rodes, 7 Wallace 229 (U.S. 1869); Butler v. Horwitz, id., 2S8 
(U.S. 1869); Trebilcock v. WHson, 12 id., 687 (U.S. 1872). Ropes, 60S, finds "unan
swerable" the position taken by Miller, J., in dissent in the first case, that since 
before 1862 there was only one kind of legal-tender money in the United States (gold 
and silver dollars), a contract made before 1862 specifying payment in "gold and 
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silver coin, lawful money of the United States" could not fairly be interpreted to 
mean an election of specie as against legal-tender paper, when no legal-tender paper 
existed. Ropes points out that Hepburn v. Griswold, 8 Wallace 603 (U.S. 1870) aban· 
doned the rationale of Bronson v. Rodes, because the 1870 decision held the legal· 
tender act invalid in regard to prior contracts which concededly made no explicit 
stipulation of payment in any particular medium; abandoning the theory that the 
contractor had made an election in regard to medium of payment In pre-1862 con· 
tracts required that in 1870 the Court take Its stand on the basic constitutional issue. 
ltopes, on the other hand, thought the Court correct in arguing that provisions of the 
1862 and 1863 statutes requiring that customs duties be paid in gold, by Implication 
sanctioned private contracts to obtain the needed gold, and that gold clauses were, 
therefore, enforceable consistent with the legal-tender acts. Ropes, 604. Norman v. 
Baltimore &: Ohio Railroad Co., 294 U.S. 240, 300, 306 (1935) accepts this appraisal 
of the 186 2 policy, yet the vigor with which the Court there states the value of uni
formity in provision for money settlement of transactions (294 U.S. at 31 S) suggests 
that with a different bias of values the Court of 1869 might have read the 1862 pol
icy differently; the legal-tender act provisions concerning customs duties seem a 
narrow base to sustain an argument against the promotion of a uniform frame of 
money calculation in the economy at large. Considerable weight is due the estimate 
of Bradley, J., who thought that Congress in 1862 meant to render unenforceable 
clauses caiUng for payments in specie. Bradley, J., concurring in Knox v. Lee. 12 
Wallace 457, 566, S61 (U.S. 1871), and dissenting in Trebilcock v. Wilson, id., 699 
(U.S. 1872). In contrast to these con1iderations, the core value which moved the 
majority in Bronson v. Rodes shows In Chief Justice Chase's explanation of the pecu
liar importance of preciou•metals coin, derived from the fact that its material has 
"inherent" value-i.e., not value derived from political decision. 7 Wallace 229, 249 
(U.S. 1869). 

228. 18 Stat. 296 (1875), in Dunbar, 215; Friedman and Schwartz, 24, 48, 54, 
81. 

229. 14 Stat. 31 (1866); IS Stat. 34 (1868); 18 Stat. 123 (1874), sec. 6; 18 Stat. 
296 (1875), sec. 3; 18 Stat. 87 (1878); Dunbar, 200, 201, 212, 214, 217. On the 
Treasury's contraction effort of 1866-68; Barrett, 163·80; Nugent, 45, 92·96; Unger, 
41-43. 

230. The desire for an impersonal market check appeared clearly in the reiterated 
argument of Secretary of the Treasury Hugh McCulloch for contracting the green· 
back supply, that gold coin was the only true money. Nugent, 36, 93. McCulloch 
spoke for the general tendency through the first half of the century, to accept uncrit· 
ically the idea of an automatic, market-type control on money. cr. Mints, 176, 177. 
For the argument of the more conservative opponents of contraction, that govern
ment should allow the economy to grow up to the greenbacks, see Barrett, 172; 
Nugent, 9S, 142, 143; Unger, 160, 165-69, 191. On conservative distrust of theRe
sumption Act of 1875, as a precedent for central money management, see Unger. 
26o-63. A ground of distrust was the ambiguity of the act concerning possible au
thority of the Treasury to reissue greenbacks retired in offset to new issues by the 
national bankL 1d., 256, 257. See, also, Barrett, 187. Ironically, the conservative sec
retary of the treasury (Benjamin H. Bristow) so interpreted the 1875 act as to autho
rize greater retirement of greenbacks than contractionists could have expected. 
Unger, 263-65. cr. 18 Stat. 296 0875), sec. 3. 

231. Field, J., for the Court, in Bronson v. Rodes, 7 Wallace 229, 249 (U.S. 
1869). Compare Unger, 336, 338 on comparable popular attitudes. This attitude ran 
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back to the foundations of national monetary policy, in the federal convention's 
sharp distrust of (government-produced, government-manipulated) paper money, 
compared with gold and silver. Prelude, supra, notes 16, 25, 26. The contrasting in· 
terests of the silver-mining interest and the confirmed paper-money men are sketched 
by Unger, 332-33, 335-36. 

232. Secretary of the Treasury, Annual Report of 1867, 40th Cong., 2nd sess .• 
Houre E"xecutive Documentr, no. 2, vol. 5, p. ix; Krooss (3), 2:1468, 1472; Mints, 
177; Nugent, 36-37, 272. Nugent, 191, points out that from the middle seventies on, 
bimetallism could attract conservative supporters because, resting still on a precious 
metals base, it could resist the dangerous appeal of paper-money men, through the 
same arguments pushed in favor of a gold base. 

233. That a gold base was trusted by its proponents because the physical and 
market limitations on its supply meant a nonpolitical check on the expansion of the 
money stock, see Dorfman, 3:65, 74, 228; Nugent, 36·37, 146-47, 192, 239, 240, 
272; Unger, 323. 347, 359-60, 388, 402. Those who steered to a quiet passage the 
subsequently controversial act of 1873 striking the silver dollar from the coinage 
pattern apparently foresaw a declining price (increasing supply) of silver and were 
moved in part at least by desire to avoid the larger element of discretion that a silver 
increase might inject into determining the supply of money. Nugent, 144, 146-47, 
149, I 58, 170. The trust in gold because it would not invite political decisions on 
money was in effect asserted by Senator John Sherman in January 1874 when he 
praised "a specie standard" (meaning, in practice, then a gold standard, since silver 
had not yet become a key is.~ue) because "this axiom Is as immutable as the law of 
gravitation or the laws of the planetary system, and every device to evade It or avoid 
it has, by its failure, only demonstrated the universal law that specie measures all 
values as certainly as the surface of the ocean measures the level of the earth." 
Nugent, 185. Unger, 333, points out that the more radical sllverites highlighted the 
desire for an automatic check Implicit or explicit in the gold position, by their sup
port of free silver as likely to lead to ready expansion of paper money. 

234. The law-market. separation-of-powers issue was plainly stated for the bi
metallists by the Englishman, Ernest Seyd, who held that "the true cause of the 
abnormal depression of trade is the contraction of the bimetallic currency by 
'human' law. the so-called 'demonetization of silver.'" Nugent, 192. Two leading, 
conservative bimetallists in the United States-S. Dana Horton and Francis Amasa 
Walker-expressed a similar view of the virtues of silver added to gold in the money 
base. Silver would desirably enlarge the money stock. Walker felt that "a moderate 
and gradual metallic: inflation" would come from bimetallism and would be good for 
the productive growth of the economy. But, under bimetallism, this would be money 
growth disciplined by the market; as Walker saw the matter, the best money supply 
"is a money the supply of which is determined by the cost of its production." Like
wise, "real money" to Horton "must be a commodity ... like all other commodities, 
subject to fluctuations of supply and demand." Nugent, 196. Men of this stamp, 
however, would put the use of silver within a frame set by international treaty, that 
is, by law; thus their "market" talk was more limited by legal process than it clearly 
acknowledged. ld., 195, 196, 198, 199. Cf. Friedman and Schwartz, 49; Hepburn, 
293. 295, 345-4 7, 364. But even these conservative bimetallists and those for whom 
they spoke objected to a gold-only base as an excessive use of law to fix the money 
supply. Cf. Unger, 337-38. The more radical, free-silver men likewise attacked the 
exclusive gold base a.s an artificial limit on economic growth by law, favorable only to 
narrow creditor interests. They were willing to let the money stock grow with an 
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expanding supply of silver, in the confidence that resulting growth in purchasing 
power would develop the real economy to a scale matching the silver-based money; 
this was the free-silverites' counterpart of the law-limiting argument made earlier to 
allow the economy to "grow up to" the greenbacks. Dorfman, 3:18-19, 100. 103-4, 
115-16, 226, 229-30; Hepburn, 276-77, 363; Myers. 201; Nugent, 199·200. 234. 237, 
239-40; Unger, 330.32. Cf. Barrett, 85·86. Moreover, when it was put in functional 
rather than emotional tones, the free silver case argued for substituting market inter· 
action between gold and silver for legislative stipulation of one met;tl only as the 
money base. Thus, as the majority report of the Monetary Commission of 1876· 77 
put the matter, if the Jaw provided for free coinage of silver at a 16:1 ratio to gold, 
upon any divergence In market value between them the Jaw's sanction would give 
scope for greater demand for the cheaper metal, while allowing the market to drive 
out the dearer one; this movement would supply more of the higher-priced metal to 
world markets, until supply and demand came again into balance between the two 
metals. Dorfman, 3: 19; cf. Nugent, 239, 240. In 1896 Bryan invoked somewhat sim· 
ilar supply-and-demand analysis of the virtues of free silver as curbing legal manipula· 
tions by narrow interests. Dorfman, 3:229. There wa~ a similar search for automatic 
processes, as against political ones, in the scheme for interconvertible public bonds 
and currency, of the National Labor Union, about 186 7-70. See Sharkey, 171, 220. 

235. On Chase's distrust of legislative creation of currency: Barrett, 5. I 5, 18, 63, 
66; Hammond (3), 168, 173, 178, 184-86, 201-2; Hepburn, 187; Knox (2), 224; 
Nussbaum, 102. For Hamilton's view of the superior insulation of a privately 
managed national bank from the inflationary interests that might press on Congress. 
see note 120, supra. Bryan's "Cross of Gold" speech ( 1896) contains a classic version 
of the criticism of national bank notes. nn the ground that creation of currency was a 
nondelegable function of government. Krooss (3), 3:2009. 2012. Cf. Hepburn. 313, 
321, 378; Knox (2), 141, 279-80; Nugent, 42; Unger, 74-75, 208-JO. Bryan held to 
his nondelegable function argument when in I 9 I 3 he opposed issue of currency 
solely on the credit of regional federal reserve banb and insisted that federal reserve 
notes be obligations of the United States. Link, 213. Though initiative lay with the 
banks in issuing national bank notes, the government did not lack all involvement, 
because it guaranteed redemption of the notes; if an issuing bank failed. the Treasury 
would forthwith pay 115 notes and cancel the bonds which underpinned them. 13 
Stat. 99 (1864 ), sec. 46. Cf. Cagan, I K, 19; Friedman and Schwartz, 21. 23; Redlich. 
2:105. 

236. A proposal for a federal central bank would probably have been politically 
impracticable, both because of the political inheritance from the 1830s and because 
of current opposition from state banks. Cf. llammond (I), 724, and (3), I 38, 333, 
350. 359; Knox (2), 251; Myers, 163; Nussbaum, 108; Redlich, 2:99, 108; Robert· 
son, 36; Trescott, 47; Unger, 18, 74-75. On the other hand, despite agrarian 
arguments that creation of money wa~ a nondelegable function of government (note 
235, supra), no substantial effort was made to deny that the legislative and judicial 
precedents surrounding the two banks of the United States established the power of 
Congress to charter some kind of national banks, and proponents of the 1863-64 laws 
build on this base. See Farmers' & Mechanics' National Bank v. Deering. 91 U.S. 29 
33 (1875); Hammond (1), 726; Hepburn. 306; Unger, 18. Cf. T. Marshall, J., dissent· 
ing, in First Agricultural National Bank v. State Tax Commission, 392 U.S. 339. 348 
355·56 (1968). While the 1863 act wns being shaped. the New York superintendent 
of banks threatened that he would sue to enjoin national banks from issuing their 
bank notes in that state, Hammond (3). 342. Redlich, 2: II 0. says that the federal 
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authorities discussed with a leader of the New York bar his retainer on behalf of the 
United States against such a challenge. No such suit was brought, perhaps because of 
a sober estimate of the precedent against it. General acceptance of Congress's author
ity to charter banks in aid of national policies may also be inferred from the fact 
that, amid considerable controveray over the policy aspects of establishing the na
tional bank system, no proposals were made to amend the Constitution one way or 
the other on the matter. Cf. Ames, 257. In the seventies two amendments were pro
posed to bar Congres.~ from chartering private corporations to do business within the 
states but these came to nothing. Ibid. 

237. The national banking legislation drew both general policy and organization 
details from the precedents of the state free-banking laws, especially those of New 
York and Massachusetts. Hammond (1), 727, and (3), 290, 304; Hepburn, 306; Knox 
(2), 97, 221, 222. 226; Redlich, 2:99, 104; Robertson, 41; Trescott, 49. The free
banking character of the national banking system was noted in McCormick v. Market 
Bank, 165 U.S. 538. 55 I (1897). Redlich, 2:104, suggests that the national bank acts 
drew from the New York law the Idea of backing notes with government bonds de
posited with a public office and the Issue of bank notes from a public office; from 
the Massachusetts law of 1858 was drawn the idea of specie reserve requirements 
against both bank notes and deposits. along with provision for central reserve city 
banks (whose holding of deposits by correspondent banks might be counted as part 
of the latter's required reserves) and provision for curtailing bank lending until re· 
quired reserve ratios were restored. For an outline of regulatory provisions of the 
national bank legislation aimed at assuring the functional integrity of banks as indi· 
vidual institutions, see Cagan, 39-42. The costly rigidities of the national bank system 
as a means of providing both currency and deposit-check money were noted as a basis 
for creating the federal Reserve System in Raichle v. federal Reserve Bank of New 
York, 34 Fed. (2d) 910, 912 (2d Cir. 1929). 

238. For the focus on securing the soundness of individual banks. primuily for 
the benefit of their particular noteho1ders. creditors, or stockholders. see McCormick 
v. Market Bank, 165 U.S. 538, 551-52 (1897); cf. Hammond (1), 731; Knox (2), 227, 
235, 237, 239, 257, 268; Krooss (1), 35, 39, 255; Robertson, 71, 87; Trescott, 49, 
52, 56, 58, 60, 63. In the first years of the national banking system, the comptroller's 
supervision aimed chiefly to assure that banks would be in condition to redeem their 
notes, If these were presented; It was some time before bank examinations gave more 
emphasis to the condition of banks' lending, with a view to protecting deposit-check 
money. Robertson, 71· 76, 79-81; Trescott, S6. 

239. Deposits, which were over one-half of the money supply in 1860, grew to 
provide 90 percent of it by 1913. Cagan, 30. Redlich, 2:184 notes that there are no 
contemporary breakdowns between lodged and created deposits in the nineteenth 
century. but that circumstantial evidence indicates that by 1894 created deposits 
accounted for between 75 and 80 percent of all deposits. See Friedman and 
Schwartz, 4, 16, 58, I 22. Another indicator is that the demand for currency com
pared to total money holdings declined by nearly one-half in twenty years, from 44 
percent in 1867, to 33 percent in 1874, to 24 percent in 1886. Cagan, 19. That Con
gress's prime concern was with currency and not with deposits, see Cagan, 16, 17; 
Hammond ( 1), 731; cf. Mints, 176. The 1865 federal tax on state bank notes re
flected the same concentration on currency to the exclusion of deposits. Friedman 
and Schwartz, 19; Hammond (1), 734; Trescott, S3, 92. 

240. On legal reserve requirements in the states: Friedman and Schwartz, 56 and 
S6, note 62. 118, note 44, 123, note 48; Jacoby, 213. On reserve requirements in the 
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national bank system: 13 Stat. 99 (1864), sees. 31, 32; 18 Stat. 123 (1874), sees. 2, 
3; 24 Stat. 559 (1887), sees. I, 2; 32 Stat. 1223 (1903); Dunbar, 184·85, 210.11, 
225; cf. Capn, 29; Hammond (1), 731; Hepburn, 309, 317, 337. By affecting the 
quantity of banks' earning assets, legal reserve requirements inherently regulated 
bank earnings. Though this was not it5elf a monetary regulation, It was an impact 
which further shows that policy toward banks was not obedient to laissez·falre 
values. cr. Baller, 209-11, 260, 316. 

241. That legal reserve requirements originated In concern for the security of the 
depositor's expectations, rather than for creating a means to regulate the money 
supply was indicated when 18 Stat. 123 ( 1874 ), sec. 2, struck from the national bank 
statute the requirement of a cash reserve against national bank notes, because the 
deposited bond security was deemed to satisfy all relevant concerns. cr. Clay J. 
Anderson, 54; Friedman and Schwartz, 21, 781; Redlich, 2: 117. By their rigidity and 
want of means for positive control the new reserve requirements were rendered 
largely Irrelevant to money management. Cagan, 16. 17, 29, 30, 32, 40; Cotter, 
47-49; Friedman and Schwartz, 117, note 44. Runs on banks reflected the focus of 
public policy on currency and Its Inattention to controls on lending and deposits. 
Friedman and Schwartz, 20, 21. 22. note 8, 23; Nussbaum, 129, 139. 157. The 
statutory-sanctioned pyramiding of reserves worked In effect to create some private 
central organization of reserves, but without public accountability. Barger, 35-37: 
Cagan, 36, 37; Cotter, 49; Jacoby, 213; Krooss (1), 2SS; Redlich, 2: 104-S; Trescott. 
1SO.S2; Warburg, I: 13, IS, 24, 64. Another reflection of the failure to treat currency 
and bank credit as related componenu of a total money system was the criticism of 
the formula by which Congress at nrst apportioned national bank note Issues among 
the states, one-half according to population and one-half according to existing bank· 
ing capital and area business and resources. The working effect of the formula was to 
allocate the bulk of national bank note circulation to areas where the notes were less 
needed because deposit-check money was the dominant medium of exchange and to 
allocate the lowest amount of the currency to regions where checks were not yet so 
much used and bank loans continued to be made by providing bank notes to bor· 
rowers. 13 Stat. 498 (1865), In Dunbar, 199; cf. 16 Stat. 251 (1870) and 18 Stat. 
123 (1874), in Dunbar, 203, 213 (redistribution of bank notes to regions not having 
received their due share), and 18 Stat. 296 (1875), In Dunbar, 215 (ceiling removed; 
regional allocations no longer an issue). See llepburn, 311. 315. 317, 319: Redlich, 
2:118-20. 

242. The absence of any sustained, considerable Issue about the over-all regula· 
tion of bank credit through the 110cond half of the nineteenth century finds some 
reflection In Friedman and Schwartz. SB. 81: Redlich, 2:214; Robertson, 71·75: 
Trescott, 157. The earlier st:ate of the matter Is thrown into relief by the sharpness 
with which contestants drew the issue of who should control the money supply, in 
shaping the Federal Reserve System. Cf. Morison and Commager, 2:433·34. 

243. The prevailing attitudes before 1860 treated bank depositA simply as private 
creditor-debtor contracts and not relevant to legal regulation of money. Hammond 
(1), 80, 83, 139, note, 338, 364, 498. 564, 565, 595. 690; Redlich, I :91, 132. 142, 
and 2:4, 10. Not surprisingly, this viewpoint continued on stubbornly Into the lost 
half of the L'tmtury. Hammond (1), 731, 734, and (2). S; Hepburn, 332; Redlich, 
2:117, 216; cf. Culbertson, I 59; Friedman and Schwartz. SS·S6, 195. That there 
were more sophisticated appraisals which saw deposits as part of the money supply 
only highlighted the dominance of the general view to the contr:ary. Cf. Hammond 
(J), SO, Sl, 367; 368; Mints, 127. 176; Redlich, 2:4, 9, 10. Those who framed and 
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pressed for some kind of central money management In 1912·13 were concerned 
about bank lending in relation to the money supply only as they sought to provide a 
lender of last resort, armed with a Rexlble currency, to overcome short-run defects In 
the quantity of credit and currency, and especially to prevent the financial panics 
that came when depositors or country banks fell into fear which caused them sud
denly and massively to prefer currency over deposits. Clay J. Anderson, 169, 170; 
Chandler, 12, 13; Goldenweiser, 109, 110; Knipe, 4, 5; Mints, 281, 284; Myers, 
127-28, 189, 209, 246; Polakoff, 190, 191. 

244. Barger, 27-28, 30, 35; Hammond (1), 706; Hepburn, 162-63, 240, 316, 332, 
333, 337, 35 1·52, 353, 39G-93; Knox (2), 114, 183, 197·99, 202-3; Redlich, 2:3, 6, 
47, 51, 54, 158, 161, 236·39, 242,425. Attorney General Richard Olney contributed 
to upholding the crisis role of clearinghouse certificates by ruling in 1893 that they 
were not within the intent of the 10 percent federal tax on paper issued for circula
tion by others than national banks. Measured by function, the clearinghouse certifi· 
cates could readily have been found subject to the tax. But the attorney general 
found that in the light of related revenue statutes Congress intended that taxable 
status be determined solely by form and not by function, that only completely 
negotiable promissory notes were intended to be covered by the 10 percent tax, and 
that the certificates did not meet this formal test, since they were not instruments on 
which the participating banks or the clearinghouse could be sued in an action at 
common law and a judgment obtained by proving the paper alone without further 
evidence. 20 Opinions of the Attorney General 681, 682, 683 (1893). Cf. United 
States v. Isham, 17 Wallace 496, 506 (U.S. 1874 ). The care with which the terse, 
cryptic opinion stayed within formal criteria, in a situation where the issuers of the 
paper plainly Intended to create money equivalents, suggests that the attorney gen· 
eral was in fact much concerned with the functional issue involved and did not want 
to upset a procedure serving an important money-system need. cr. Hepburn, 352; 
Nussbaum, 120. 

245. Friedman and Schwartz, 159-61, 164; Myers, 246; Nussbaum, 139; Redlich, 
2:53, 163, 166, 236, 237,239,242,257,270, 289. There was another localized, but 
official, response to tensions created by the increased importance of bank lending in 
the money supply. Reacting ad hoc to particular crises of business confidence, state 
legislatures sometimes explicitly suspended statutory requirements that state
chartered banks honor their obligations in cash, state executive officers sometimes 
accomplished the same result by not enforcing sanctions against banks in times of 
general restriction of cash payments, and the courts showed their acceptance of the 
idea that pervasive crisis constituted an implied-functional and equitable-exception 
to the statutory duty of banks to pay claims in currency. Friedman and Schwartz, 
16 I , cr. notes II 7, 118, supra. 

246. The Aldrich-Vreeland Act is 35 Stat. 546 {1908). Cf. Cochran and Miller, 
286; Cotter, 53; Friedman and Schwartz, 170; Hacker and Zahler (2), 72, 129; 
Myers, 258; Redlich, 2:166, 167; Warburg, 1 :21·22, 27; Wiebe (1), 73, 74. 

247. Barger, 17, 24, 27, 29-34; Cagan, 29, note 15, 31, 32; Clifford, 48-49, 
51-53, 76; Friedman and Schwartz, 53·56, 127-28, 149-SO; Redlich, 2: 175; Taus, 22, 
23 29, 31, 33, 35-37, 39-40, 47, 49, so. 64. 63-64, 67, 69, 70, 76, 79, 80, 81, 83, 
86, 87, 95,98-100, 104-6, Ill, 113,114, 115·17, 119,122·26;Timberlake, 168-71. 
Timberlake, 182, estimates that In the Shaw years of most active Treasury central
bank-style effort, its deposits of government moneys In national banks could affect 
existing reserves of all banks (including state banks which held part of their reserves 
in national banks) by about 10 percent. The deficiencies of the Treasury in central-
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bank-style operations were noted as <1 basis for justifying the powers of the Federal 
Reserve System in Raichle v. Federal Reserve Bank of New York, 34 red. (2d) 910, 
912 (2d Cir. 1929). 

248. See notes 217, 218, 222-24, supra, and Dawson. 666. Compare the distinc
tion taken between value judgments declared with governing specificity in the Con· 
stltution's text, and those stated as general standards, committing areas of discretion· 
ary judgment to Congress, in Home Building & Loan Association v. Blaisdell, 290 
U.S. 398, 4l6 (1934 ); see Black, J ., concurring, in Application of Gault, 387 U.S. I, 
63 (1967). Compare, also, the contrast between the Court's strong, mid-twentieth· 
century application of the presumption of constitutionality to state economic regula· 
tory legislation to Fourteenth Amendment due process challenges. and its more 
distrustful handling or state statutes challenged as burdening interstate commerce. 
Nebbla v. New York. 291 U.S. 502 (1934); Bibb v. Navajo Freight lines, Inc., 359 
u.s. ( 1959). 

The problems of the greenbacks produced a few proposals for constitutional 
amendments. In 1866 the House passed a resolution instructing its Judiciary Com
mittee to Inquire into the expediency of amending the Constitution to limit Con· 
gress's power to is.~ue circulating paper; nothing more was heard of this proposal. 
After Hepburn there was a proposal in 1870 for an amendment to authorize Congress 
to issue legal-tender notes. After Knnx v. Lee, in 1873 and again in 1874, amend· 
ments were introduced to forbid Con11ress to make any thing but gold and silver legal 
tender to pay debts; both amendments were tabled. Tite Greenback party's opposi
tion to resumption of specie payments was reflected in amendments offered in 1878, 
to authorize and regulate the amounts of issues of legal-tender notes; these were 
buried in committee. After Juilliard four amending proposals were made; three in 
various terms forbade Congress to make anything but gold and silver legal tender 
except after a declaration of war. with one proposal adding the further requirement 
that the public safety require the measure; one proposal would limit the issue of 
legal-tender notes to $350 million, unless a greater issue were voted by two-thirds of 
each house of Congress; all of these were buried in committee or tabled. Ames, 
258-59; Warren (3), 2:659. 660, note I. 

Apart from these greenback-centered proposals, in the years from 1860 to 1912 
there was no substantial interest shown in constitutional amendments regarding 
Congress's power to create money. A small flurry in 1892 reflected attitudes which 
contributed to Bryan's support. Sec Pm,osed Amendments, Item 79 ( 1892: Congress 
shall have sole power to coin and issue money, and this power shall not be delegated 
to any individual or corporation; reported adversely), and Items 103 und 104 (1892; 
for issue of a national currency on a per capita basis: neither brought to vote). 

249. See, generally, Hurst (2), 70.78; cf. Lawrence H. Chamberlain, 307-12; 
Stimson, 2:572. Relevant to the leadint~ role of legislation is the Court's emphasis on 
the scope of legislative discretion, in Veazie Dank v. Fenno, 8 Wallace 533, 548, 549 
(U.S. 1869), and Juilliard v. Greenman. II 0 U.S. 421, 450 ( 1884 ). 

250. On the Civil War policy leadership of the Treasury: ltammond (3), 87-88, 
135-36, 264-66, 348-5!1; Hepburn, 1~9·202; Myers. 150, 153-57, 162-63. On later 
defaults of lawmakers and other leaders of opinion in providing insight into the func
tions and determinants of monetary policy: Clifford, 48-49, 81-82. 115-17; Friedman 
and Schwartz, 133-34; Harrod, 31-33; Nugent. 36, 37. 57, 146,147,166,170.180, 
181, 224; Sharkey, 60; Unger, 27-30, .l6-37, 43. 73-76, I 54-69. 171-72, 247. 255-56, 
260, 263. 264, 316·20; White (4), Ill. The only contribution of the executive 
branch in the states was the slow, une,•en, usually inadequate development of admin-
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istrative scrutiny of the soundness of individual banks. Andersen, 86-100; Fine, 355; 
Redlich, 2:285; Robertson, 69. 

251. Friedman and Schwartz, 81, 83, 85, 133-34,697, 698; Glass, 29, 60, 156; 
Nugent, 57, ISS, 157; Unger, 5, 49, 61, 76, 108, 145, 149, 151, 255-51, 260, 263, 
315-20, 330, 332. Carter Glass tersely summarized the record of inattention to the 
truly central area of money supply control when he observed that from 1863-64 to 
1912 "not a single comprehensive attempt was made by Congress even to consider a 
reserve banking measure." Glass, 29. Cf. McAdoo, 213. The single most damning 
charge made against the legislative process as a procedure for adjusting monetary 
policy to public interest was that 17 Stat. 424 (1873), in Dunbar, 241, in striking the 
silver dollar from the roster of recognized coins accomplished the narrow self-interest 
of powerful men of wealth by a secret conspiracy against the Congress as well as 
against the common people. It is symbolic of the emptiness of so much of the politics 
of money through the late nineteenth century that responsible scholars have found 
this "Crime of '73" at best a product of political paranoia. The immediate purpose of 
thus far demonetizing silver was repeatedly and officially declared at the time; the 
step was known to the soft-money and silver interests of the time, and then evoked 
no objection from them; the action was a conservative, but at basis technically or 
functionally oriented, judgment concerning the formal requisites of a stable system 
of money values; and study fails to show it to have been either the product of, or of 
peculiar benefit to, any particular pocketbook interest. The contemporary crisscrosa
ing of positions among merchants, industrialists, and bankers on the issue of resuming 
specie payments produces such difficulty in aligning the partisans as further to blur 
the special-interest relevance of the 1873 statute. Given the fluctuating market rela· 
lions of gold and silver. the 1873 statute and its aftermath show the unwisdom of 
trying to regulate by statutory detail what should have been dealt with by delegation 
to administrators under standards set by Congress. But this lesson in the functional 
capacities and limitations of legislation, rather than condemnation of the integrity of 
the legislative process, seems to be the realistic conclusion to draw from the episode. 
Friedman and Schwartz, 113-lS; Hepburn, 271·73; Knox (2), lSQ-51; Nugent, 140, 
144. 148-49, ISS. 157, 158, 167, 168, 170; Unger, 329, 331. Harrod, 17, does not 
upset this judgment when he concludes that "the act (of 1873] may have been sub
jectively innocent and yet objectively a crime." 

252. Cf. Hurst (4), 137-67. 
253. Jefferson, Works, 6:197, 204 (opinion against the constitutionality of a 

national bank, IS February 1791); McCulloch v. Maryland, 4 Wheaton 316,421.423 
(U.S. 1819);cf. Thayer, 89, 94. 

254. 7 Americon Law Review 146 (1872), identified as Holmes's work in Frank
furter, 798. See Boudin, 2: 168; Fairman (1), 162. 

2SS. The presumption of constitutionality was invoked in Knox v. Lee, 12 Wal
lace 457, 531, 542 (U.S. 1871), though the Court majority also made plain that it 
felt affirmatively convinced of the constitutionality of Congress's action. ld., 540, 
542-43. Contrast Hepburn v. Griswold, 8 id., 603,619-21 (U.S. 1870). On the Brad· 
ley and Strong appointments, see Dunne (1), 539; Fairman (2), 1131·32, 1142; 
Warren (3), 2: S 17. Impropriety attached rather to the decision in the first legal
tender case, than to that in the second. The 1870 case was pressed to decision when 
all the other justices shared the opinion that Grier, J., one of the ftve making up the 
majority, was mentally incapacitated; the decision departed from the Court's rule 
announced in connection with early arguments of cases in 8 Peters 118, 122 (U.S. 
1834), that a constitutional question should be decided only with the concurrence of 
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a majority of the whole Court, since when the 1870 judgment was entered on a five 
to three vote, the Court had a legal membership of nine; finally, Chase's turn of 
position as chief justice from that which he had taken-reluctantly, against his better 
policy opinion-as secretary of the treasury. was colored by his ambition for the pres
idency. Fairman (2), 1145. 1146, 1147. 

Though he offers no evidence, Boudin, 2:44. 156, infers that the Court deli~ 
erately avoided the legal-tender issue when the question was presented under the 
urgency of wartime in Roosevelt v. Meyer, I Walla1.-c 512 CU.S. 1863). That decision 
went on a around of appellate juriNdiction which the Court ruled to have been 
wrongly taken in Trebll1.:ock v. Wilson, 12 id., 687 (U.S. 1872). Warren (3), 2:387, 
498, takes the Court's handling of the matter In 1863 at fa~.--e value. Fairman (1), 152, 
observes that it was not until June 1865, when the Kentucky court held the legal· 
tender act unconstitutional, that a case existed appealable within the law laid down 
In Roosevelt v. Meyer. He further observes that the composition of the Court in 1863 
"gives no encouragement to the idea that the justi~.--es were adopting an unwarrant· 
ably narrow view of their jurisdiction in order to spare the Le~EBI Tender Act from the 
ordeal of ~erutiny." See. also, Fairman (3), 697-8. In later years, but before Hepburn. 
the Court warily skirted the constitutional issue by restrictive interpretations of the 
Jepl·tender act, in Lane County v. Oregon, 7 id., 71 (U.S. 1869), and Bronson v. 
Rodes, and Butler v. Horwitz, id., 229. 258 (U.S. 1869), but at this point of time of 
course there can be no convincing imputation of concern to avoid a question of the 
legality of action taken under a present war emergen~.--y. Cf. Warren (3), 2:500.501. 

256. Notes 224, 248, supra. Juilliard v. Greenman, 110 U.S. 421. 450 (1884) 
invoked the presumption of constitution.tlity specifically on the question of the grant 
of legal-tender status, and this use of the presumption seems appropriate to that 
Issue. Cf. notes 217,218, 222·24, 248. supra. 

257. Norman v. Baltimore .l Ohio Railroad Co., 294 U.S. 240. 303 ("Whatever 
power there is over the currency is vested in the Congress"). 306. 315 (decision ap
plicable not only to private contracts. but aiNo to contracts or obligations of states 
and their political subdivisions) ( 19351. The Court's summary dismis.'l:tl of any Tenth 
Amendment question was not inadvertent: counsel for the private bondholder had 
pressed the a.uertion that Congress's action wrongly interfered with a domain of 
contract Jaw left by the Constitution tu the states. ld., 243. 246. 

258. Federal Reserve Board regulatory authority in a matter ordinarily within 
state law-the legal terms of existenl·e nf bank trust departments-was upheld in· 
eident to the decision in First National Bank of Bay City v. Fellows. ex rei. Union 
Trust Co., 244 U.S. 416, 426. 427 ( 1917), but the Federal Reserve status was tangen· 
tlal there to the principal question. uf Cont~ress's authority to arm national banks 
with powers which would keep them competitive with state banks. Westfall v. United 
States, 274 U.S. 2S6, 2S8 (I 927) held that Congres., did not offend the Tenth 
Amendment when it made it a federal crime to obtain fund!! by fraud from a state 
member bank of the Ftderal Reserve System. But tills is a limited ntling; the Court 
emphasized that the state bank entered the system b)• its own choice: thus the de· 
cision accepted the valid existence of the system in :1 context which posed minimum 
clash with states righh. Accord: Hiatt v. United States. 4 Fed. t2d) 374. 377 (7th Cir. 
1924), c:ert. denied 268 U.S. 704 1 1925). 

259. Raichle v. Federal Reserve Bank of New York. 34 Fed. C2dl 910. 914 (2d 
Cir. 1929). This is doubly a dictum; the plaintifrs suit was dismis.Uld for want of the 
Federal Reserve Board as a party defendant. since the board was deemed an indispen· 
sable party; moreover, the plaintiff sued primarily to raise Fiflh·Amendment-lype 
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property claims. However, weight may properly ~attached to so deliberate a state
ment of the law from a bench consisting of circuit judges, Augustus Hand and 
Learned Swan. A similar view may fairly be taken as Implicit in Bryan v. Federal 
Open Market Committee, 235 Fed. Supp. 877 (D. Montana, 1964), though the Tenth 
Amendment point was not dealt with there in terms. Claiming as taxpayers or as 
residents and citizens living under the sovereignty of the United States, plaintiffs in 
Horne v. Federal Reserve Bank of Minneapolis, 344 Fed. (2d) 725 (8th Cir. 1965) 
argued (l) that issue of federal reserve notes was unlawful coining of money by the 
banks, contrary to U.S. Constitution, Article 1, sec. 8, as well as an unlawful delega
tion of legislative authority; (2) that creation of book credits by the banks was un
lawful coining of money; (3) that United States securities bought by banks with fed· 
eral reserve notes were given without consideration and void. The court summarily 
rejected all these challenges. on the ground that plaintiffs presented no claim of right 
or infringement of right special to them as compared with the general body of tax
payers and persons under the sovereignty of the United States, and hence lacked 
standing. Accord: Koll v. Wayzata State Bank, 397 Fed. (2d) 124, 127 (8th Cir. 
1968); United States v. Anderson, 433 Fed. (2d) 856, 858 (8th Cir. 1970). Several 
lower federal courts had no difficulty in finding the creation of the Federal Deposit 
Insurance Corporation and its attendant legislation valid exercises of Congress's 
power, In contrast to objections that deposit Insurance was business simply for state 
law. This was held in cases Involving federal criminal prosecutions for conduct harm
ful to state banks which were insured under FDIC. The decisions, therefore, are sub
ject to the limitation observed in note 258, supra, concerning Westfall v. United 
States, that the situations did not involve supersession of state law. Weir v. United 
States, 92 Fed. (2d) 634, 636, 637 (7th Cir. 1937), cert. denied, 302 U.S. 761 
(1937); United States v. Doherty, 18 Fed. Supp. 793, 794 (D. Neb. 1937), aff'd. 94 
Fed. (2d) 495 (8th Cir. 1937), cert. denied, 303 U.S. 658 (l937);Curtis v. Hiatt, 169 
Fed. (2d) 1019, 1021 (3rd Cir. 1948), cert. denied, 336 U.S. 921 (1949); Way v. 
United States, 268 Fed. (2d) 785, 786 (lOth Cir. 1959). See Freeling v. FDIC, 221 
Fed. Supp. 1955 (W.D. Okla. 1962), aff'd., 326 Fed. (2d) 971 (I Oth Cir. 1963). 

260. On the importance of deposit-check money in the twentieth-century money 
supply: Commis.~ion on Money and Credit (2), 63;Culbertson, lSI, 159, 166; Fried
man and Schwartz, 195, 196, 434; Gordon W. McKinley, 204, 208, 210. That 
commercial banks had, through checks drawn on deposits, come to supply 80 percent 
of the money stock was cited as a key fact in the concern of antitrust law with merg· 
ers among such institutions, in United States v. Manufacturers Hanover Trust Co., 
24Q Fed. Supp. 867, 890 (S.D. N.Y. 1965). 

261. On optional entry by state banks into the FRS, 38 Stat. 25 I ( 1913), sec. 9; 
into the FDIC system, 48 Stat. 162 (1933), sec. 8. creating sec. l2B of the Federal 
Reserve Act, subsec. (y) (1933), and id., 969 (1934). Congress made a deliberate 
choice to leave optional state bank membership in the Federal Reserve System. 
Chandler, 9, 10; Goldenweiser, 30; Willis (1), 318. There was never a substantial ef· 
fort to compel state banks into membership, though In 1961 the unofficial Commis
sion on Money and Credit recommended that all insured banks be required to join. 
Commission on Money and Credit (l), 71, 91; cf. Chandler. 81, 82; Knipe, 9. Cf. 
New York Times, 10 September 1969, p. 59, col. 7 (Congressman Henry Reuss sug
gests federal deposit insurance be conditioned on all insured banks' compliance with 
Federal Reserve regulations). On the 1865 tax on circulating state bank notes, as a 
measure thought calculated to destroy the state banks, see notes 206-ll, supra. 

262. Knipe, 9. Probably the respect in which the co-existence of nonmember, 
state-chartered banks most pointedly limited the setting of Federal Reserve policy 
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was in fixing the height to which required reserves against deposits could be pushed. 
By diminishing banks' earning assets hi~her reserves had sharp bearing on bank prof
its; too much pressure here might induce state member banks to leave the system, or 
national banks to switch to state charters in order to put themselves outside the 
system. Cf. Barger, 209-11, 260, 316, 347; Commission on Money and Credit (1), 76; 
Goldenweiser, 33. In 1962. by a narrow majority, an advisory committee to the 
comptroller of the currency-its membership drawn wholly from the community of 
national banks-concluded that the Federal Reserve Act should continue to require 
that national banks be in the system. The principal opinion for making membership 
optional for all banks was among smaller banks, which apparently felt sharp cost 
burdens in the reserves required by Federal Reserve regulations; significantly, the 
same committee recommended lower reserve requirements on demand deposits and 
removal of reserve requirements against time and savings accounts as well as of inter
est rate ceilings. State bank supervisory officials and state bankers were critical of the 
report, as calculated to favor the competitive position of national banks. New York 
Timer, 21 September 1962, p. 37, col. I; 23 September 1962. sec. 3, p. I, col. 1; 25 
September 1962, p. 49, col. J. 

263. Bolles, 1:40; Commission ou Money and Credit (2), 38; Robertson, 164, 
166; Wille, 733, 735, 745. 

264. Compare Hopkins Federal Savings & Loan Association v. Cleary, 296 U.S. 
315 (1935), where the Court held that, under the limitation declared by the Tenth 
Amendment, Congress lacked authority to authorize a majority of voting stock
holders of a state-chartered savings and loan a~socia lion to convert the associ& tion to 
a federal savings and loan association without the consent and over the objection of 
the chartering state. The Court em11hasized that provision for such associations 
within its boundaries was a valid object of a state's public policy: "No one would say 
with reference to the business t:onducted by these petitioners (state-chartered savings 
and loan associations I that Congress l'OUid prohibit the formation or continuance of 
such associations by the states, whatr.ver may be its power to charter them itself." 
ld., 338. The Court underlined this Jloint by noting that there was nothing to the 
contrary in the decision in First National Bank of Bay City v. fellows, ex rei. Union 
Trust Co., 244 U.S. 416 (1917}, that Congress might give n t: ional banks the same 
power as state banks to act as executms or administrators. to the end that national 
banks could effectively compete with state banks. "This is far from a holding that the 
function of acting as executors and administrators may be withdrawn from the state 
banks and lodged by the Congress in the national banks alone." Hopkins Federal 
Savings&. Loan Association v. Cleary, 296 U.S. 315. 337, 338 (1935). With equal 
care the Court disclaimed intimating an opinion whether Congress might enjoy au
thority to supplant state-chartered banks whose operations contributed directly to 
the money supply. In Casey v. Galli, 94 U.S. 673 1 1877), no question of constitution
ality had been raised by the party challcnginf! the legality of a conversion of a state
chartered bank to a national bank. "Distinctions may conceivably exist between the 
power of Congress in respect of banks uf issue and deposit, and its power in respect 
of associations to encourage industry and thrift. Whether that be so or not. all that 
was said in Casey v. Galli as to the condition of consent was unnecessary to the deci
sion if it was meant to do more than define the mcaninF: of the statute" there in
volved. Hopkins Federal Savings & Loan Association v. Cleary, 296 U.S. 315, 343 
(1935). 

265. Trescott, 108, 161-62, notes the existence and failure of the early twen
tieth-century state deposit-insurance 11lans. This device was challenged. and upheld, 
on due process grounds. in Noble State Bank v. Haskell. 219 U.S. I 04 1 1911 ). Appar-



298 I A LEGAL HISTORY OF MONEY 

ently no case raised a challenge based on intrusion upon Congress's money powen. 
The inference from such decisions as Fox v. State of Ohio, S Howard 410 (U.S. 
1847), and Westfall v. United States, 274 U.S. 256 (1927) (conduct may violate both 
state and federal criminal law, protecting the Integrity of the money stock), is that, 
faced with the latter question, the Court would have held that state deposit-Insurance 
legislation was constitutional until Congress affirmatively pre-empted the field. 

266. Cf. Osborn v. Bank of the United States, 9 Wheaton 738, 859-63 (U.S. 
1824) (Congress may constitutionally empower second bank to do general banking 
business, where such powers may be deemed reasonably necessary and proper to 
maintain an agency carrying out federal functions); Veazie Bank v. Fenno, 8 Wallace 
533, 548 (U.S. 1869) (Congress has broad constitutional authority to provide a uni
form national system of coin and currency); First National Bank of Bay City v. Fel
lows, ex rei. Union Trust Co., 244 U.S. 416,420 (1917), Smith v. Kansas City Title 
& Trust Co., 2SS U.S. 180, 208, 209 (1921), and Missouri ex rei. Burnes National 
Bank of St. Joseph v. Duncan, 265 U.S. 17, 24 (1924), as well as First Federal Sav
Ings &. Loan Association of Wisconsin v. Loomis, 97 Fed. (2d) 831 (7th Cir. 1938) 
(Congress has broad authority to create financial institutions to perform federal func
tions, even though they are also empowered to do other banking or financial business 
not Intrinsically subjects of federal concern). Two executive precedents incident to 
the economic crisis of 1933 seem pertinent. By Proclamation no. 2039, 6 March 
1933,48 Stat. Pt. 2, p. 1689, under 40 Stat. 41 (1917), the presldentclosedaUna· 
tional and state banks and related financial institutions for a several-day emergency 
"holiday." See Norman v. Baltimore & Ohio Railroad Co., 294 U.S. 240, 295 (1935); 
Goldenweiser, 167-69; Redford, 769. In that year the general counsel of the Federal 
Reserve Board also gave his opinion that Congress had authority to impose uniform 
reserve requirements on all banks. Goldenweiser, 288, 289, noting opinion of Walter 
Wyatt, general counsel, Federal Reserve Board, 19 Fed. Re& Bull. 166 (1933). The 
Court consistently upheld Congress's authority to protect national banks against 
interference by state law, as in Mercantile National Bank at Dallas v. Langdeau, 371 
U.S. SSS (1963). But these decisions may be distinguished as rendered within the 
frame of an assumption of co-existent banking systems. Various commentators can 
be found through the 1920s who assert that Congress lacks constitutional authority 
to nationalize banking, or even to require that all banks join the Federal Reserve 
System, and this opinion was stated in Annual Report of the Comptroller of the 
Currency (1924), p. S. See Raymond P. Kent, 43, 57. 

267. On the formal policy, see, e.g., First National Bank in St. Louis v. Missouri 
ex rei. Barrett, 263 U.S. 640,656 (1924); Mercantile National Bank at Dallas v. Lang· 
deau, 371 U.S. SSS (1963); First National Bank of Logan, Utah v. Walker Bank & 
Trust Co., 385 U.S. 252, 261 (1967). On complaints by national banks over their 
competitive disadvantages notwithstanding various pieces of federal legislation, see 
Raymond P. Kent, 43, 48-S I. On the other hand, the care taken that national banks 
should meet state legal requirements so far as these did not Impair federal functions 
reflected a sense of the practical power residing In Institutions doing general banking 
business. Thus the much complained of congressional policy against branching by 
national banks-save within close limits related to state laws authorizing branching
was said to be peculiar to the national bank statutes and not to apply to savings 
Institutions. North Arlington National Bank v. Kearney Federal Savings &. Loan 
Association, 187 Fed. (2d) 564, 566 (3rd Cir. 1951), cert. denied, 342 U.S. 816 
(1951); United States v. First Federal Savings&. Loan Association, lSI Fed. Supp. 
690, 697 (E.D. Wis. 1957). Cf. United States v. Manufacturers Hanover Trust Co., 
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240 Fed. Supp. 867, 891 (S.D.N.Y. 1965). On the regime of Comptroller Saxon: 
Fischer, 70, 218-23, 229; Robertson, 149-54, 160. State banker concern that the 
Saxon policies might threaten the dual banking system mounted to a special pitch in 
1963. See New York Times, 2 April 1963, p. 61, col. 2, 22 April, p. 35, col. 6, 2 
May, p. 45, col. 1, 3 May, p. 30, col. I, 4 May, p. 28, col. 6, II June, p. 47, col. 2, 8 
October, p. 59, col. 3; cf. id., 6 November 1966, sec. 3, p. I, col. 3. Fear that state 
banks might convert to federal charters gained urgency in New York when the Chue 
Manhattan Bank made the switch. ld., 13 February 1966, sec. 3, p. I, col. 2. 6 
November 1966, sec. 3, p. 1, col. 3. 

268. Compare Cooley v. Board of Wardens of the Port of Philadelphia, 12 How
ard 299 (U.S. 1851) with Hopkins Federal Savings & Loan Association v. Cleary, 296 
U.S. 315 (1935). In an opinion dated 5 December 1932 Walter Wyatt, general coun
sel of the Federal Reserve Board, advised that Congress might validly impose uniform 
reserve requirements on all banks In the country as a necessary and proper incident of 
its general authority over the national money supply. 19 Fed. Res. Bull. 166 (1933). 
See Goldenweiser, 288, 289. cr. notes 208 and 267, supra, and 279, infra. But com
pare Annual Report of the Comptroller of the Currency (1924 ), p. 5, dogmatically 
denying the authority of the United States to require that all banks be under national 
charters or become members of the Federal Reserve System. See Raymond P. Kent, 
48, 57. 

269. See note 262. supra. 
270. Chandler, 9, 10; Commission on Money and Credit (2), 35; cf. Willis ll). 

318, 398, 806-13. For the 1930s see 48 Stat. 162 (1933), sec. 8, creating Federal 
Reserve Act, Sec. 12B (0; 49 Stat. 684 (1935), sec. 101, creating Sec. 128 (y) (I); 53 
Stat. 842 (1939), sec. 2, repealing (y)( I); Barger, 347; Robertson, 127; Weiman. IS. 
In 1940 the Federal Reserve Board asked Congress to impose uniform reserve require
ments on all banks, at a time when the board was worried about controlling excess 
reserves in the system; Congress did not act. Annual Report ( 1940), p. 69; see Barger, 
348. In 1949 a subcommittee of the Joint Economic Committee made a comparable 
recommendation. Barger, ibid. In 1944 the board chairman (Eccles) proposed that 
the president use his statutory powers for executive reorganization to put in the 
board the regulatory jobs it llhared with the comptroller and the FDIC. with the like
lihood that the shift would lead to imposin!! uniform reserve requirements on all 
banks; the president doubted his power, or the need then of using it, and nothing was 
done. Ibid. In 1961 the Commission on Money and Credit, created by the private 
Committee for Economic Development, recommended that all insured commercial 
banks be required to become 11ederal Reserve members. Commission on Money and 
Credit (1), 77. A presidential Committee on Financial Institutions recommended in 
1963 that nationally set reserve requirements be extended to all commercial banks 
and to some extent to savings institutions, but without requiring Federal Reserve 
membership; the committee later decided not to press the recommendation because 
of the breadth of policy issues it opened up. New York Times, 23 Aprill963, p. 47. 
col. I; 25 April 1963, p. 41, col. 2. 29 April 1963, p. 30, col. I. 27 May 1963, p. 41, 
col. 5. The Federal Reserve Board in its Annual Report (1964 ), p. 202, recommended 
that all insured commercial banks be subject to nationally set reserve requirements 
but like the presidential committee the board did not suggest requiring membership 
in the system. New York Times, 23 Ma1ch 1965, p. 51, col. I. 

271. Chandler, 81, 82; Culbertson. 166; Goldenweiser. 30. 31. 28K. 289; Wallkh 
and Wallich, 323, 324. For qualifying, or opposing views. see Raymond P. Kent 
55·62; Sproul, 78. 
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272. Proclamation no. 2039, 6 March 1933, 48 Stat., Pt. 2, p. 1689. See Fried· 
man and Schwartz, 11, 299, 328, 421. In a context as much political as legal, Presi
dent Hoover's attorney general was of the opinion that the president lacked statutory 
authority to close all banks, or at least that there was such doubt on the matter that 
the action should be taken only with approval of the Incoming president; Roosevelt 
was unwilling to give his approval before he took office. Goldenweiser, 166, 167. 

273. 48 Stat. 886 (1934 ), sec. 78g. Forapplication of the statute in cases involv
ing state banks, see Cooper v. North Jersey Trust Co., 226 Fed. Supp. 972 (S.D.N.Y. 
1964); Serzysko v. Chase Manhattan Bank, 290 Fed. Supp. 74 (S.D.N.Y. 1968), 
aff'd., 409 Fed. (2d) 1360 (2d Cir. 1969), cert. denied, 396 U.S. 904 (1969). Cf. 
Loss, 2: 1241, 1242. See, also, Collateral Lenders Committee v. Board of Governon 
of the Federal Reserve System, 281 Fed. Supp. 899, 906-7 (S.D.N.Y. 1968). There 
seems to be no reported decision raising a Tenth Amendment issue as to sec. 78g. 

274. 70 Stat. 133 (1956), 80 Stat. 236 (1966). The 1956 act applied by its terms 
to "any national banking institution or any state bank, savings bank or trust com
pany"; the 1966 formulation plainly Included all of these Institutions, and more. The· 
scope left for state regulation, even of state banks, In this respect was only to adopt 
more stringent limitations. Braeburn Securities Corporation v. Smith, IS Ill. (3d) SS, 
61-62, 153 N.E. (2d) 806, 810 (1958), appeal dismissed, 359 U.S. 311 (1959). Cf. 
Whitney National Bank in Jefferson Parish v. Bank of New Orleans & Trust Co., 379 
U.S. 4ll, 424·25 (1965). Application of the federal statute to state-chartered banks 
may be seen in First Wisconsin Bankshares Corporation v. Board of Governon of the 
Federal Reserve System, 325 Fed. (2d) 946 (7th Cir. 1963), and Marine Corporation 
v. Board of Governors of the Federal Reserve System, ld. 960 (7th Cir. 1963). 

275. 74 Stat. 129 (1960), 80 Stat. 7 (1966). Application of this legislation to a 
state-chartered bank may be seen in United States v. Manufacturers Hanover Trust 
Co., 240 Fed. Supp. 867, 893 (S.D.N.Y. 1965). The statutes require premerger 
approval by the comptroller of the currency In regard to national banks, by the Fed· 
eral Reserve Board In regard to state member banks, and by the FDIC In regard to 
state, nonmember, insured banks. These categories account for about 95 percent of 
all banks in the country. Lifland, IS, 18. 

276. On the policy of competitive coexistence and the hopes originally pinned on 
it, see notes 203, 205, 206, 207, 209, 211, supra. In 1900 out of 12,427 banks, 
3.731 were national and 8,696 were state. After sharp increases in both categories, 
soon after establishment of the Federal Reserve System, in 1915 of 27,390 banks, 
7,597 were national and 19,793 were state. After many casualties of the depression, 
in 1940 of 14,534 banks, 5,164 were national and 9,370 were state. In 1960 of 
13,503 banks, 4,542 were national and 8,961 were state. Commission on Money and 
Credit (2), 34. 

277. On concentration of bank deposits in FRS members: Knipe, 9. Thus, Fried
man and Schwartz, 196, estimate the distinction between member and nonmember 
banks as more important by mid-twentieth century than the distinction between 
national and state banks. On FDIC membership: Friedman and Schwartz, 437; Trei
ber, 250. New York experience bore witness to the strong functional pressures for 
all-inclusive FDIC membership. New York banks withdrew from the starting federal 
insurance plan in June 1934 In favor of their own insurance fund. They abandoned 
their plan, to enter the FDIC scheme in 1943, out of concern that a state-wide plan 
would not be strong enough to withstand a major emergency. Friedman and 
Schwartz. 437, note 17. 

278. Cf. Culbertson, 159, 166; David C. Elliott, 200, 310, 311; Friedman and 
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Schwartz, 436. See New York Times. 2K October 1963, p. 41, col. 8 (state banks 
sensitive to appointments to board of FDIC). 

279. American Bank & Trust Co. v. Federal Reserve Bank of Atlanta, Georgia, 
256 U.S. 350 (1921), on a motion to dismiss. held that plaintiff stated a cause of 
action for an injunction, on allegations that defendant was accumulating checks 
drawn on plaintiff for presentation for cash solely to compel plaintifrs compliance 
with defendant's par clearance policy. "ITI he United States did not intend by (the 
Federal Reserve Act I ... to sanction this ~ort of warfare upon legitimate creations of 
the States." Cf. Brookings State Bank v. Federal Reserve Bank of San Francisco, 277 
Fed. 430 (D. Ore. 1921), s.c. 281 Fed. 222 (1>. Ore. 1922), s.c. 291 Fed. 659 (D. 
Ore. 1923); Farmers & Merchants Bank of Catlettsburg, Ky. v. Federal Reserve Bank 
of aeveland, 286 Fed. 610 (E. D. Ky. 1922). But, in the same case after a hearing on 
evidence, 262 U.S. 643 (1923), the Court found sufficient evidence to uphold the 
determinations by the courts below, that the federal reserve bank was not acting for 
the alleged purpose of sheer duress, but was presenting checks which came to it in the 
ordinary course of business, and which under the statutory ban on payment of ex
change fees by federal reserve banks, it had no option but to present over the counter 
for cash when the drawee bank demanded a fee for a remittance. "Country banks are 
not entitled to protection against legitimate competition. TI1eir loss here shown is of 
the kind to which business concerns are commonly subjected when improved facil
ities are introduced by othen, or a more efficient competitor enters the field. It is 
damnum absque injuria." ld., 648. Accord: First State Bank of Hugo v. Federal Re
serve Bank of Minneapolis, 174 Minn. 535, 219 N.W. 908 (1928). Though it did not 
mention the point, the Court thus interpreted the Federal Reserve legislation as con
tinuing the congressional policy of competitive coexistence determined upon in the 
national bank acts of 1863 and 1864. Also. though the Court mentioned no 
constitutional issue, the decision seems implicitly to rule that Congress may constitu
tionally sanction business competition of federal with state monetary institutions, 
where the arrangement is reasonably calculated to fulfill national polky on money. 
The vigor with which country banks pressed for protection of their exchange fees, 
both in opposition to enacting the Federal Reserve legislation and in opposition to its 
administration to foster clearance on \lther than a par basis, is shown in Willis (I), 
398, 401, 406. On the reasonable, national gruunds of a par clearance policy, see 
David C. Elliott, 300; Nussbaum, 168; Sproul, 74; Treiber, 249, note 9. 254, note 2, 
262; Willis (1), 401, 413-14. 1054, ltJ61-63. In Farmers and Merchants Bank of 
Monroe, North Carolina v. Federal Reserve Bank of Richmond, Virginia, 262 U.S. 
649 (1923), on the other hand, the Court said that the Federal Reserve legislation 
simply authorized the banks to offer clearing service and did not command establish
ment of universal par clearance; thus there was no connict with federal policy where 
a state statute provided that, absent contrary explicit stipulation between the parties. 
the contract between a bank and its depo~ltor should be taken to give the depoutor's 
consent that the bank at its option pay d1ecks drawn on it by drafts on its correspon
dent bank, when the check was presentt'd by any federal reserve bank. post office. or 
express company or by the a~tent of any of these. thus so far relieving the bank of its 
common law obligation to pay cash on presentation over the counter. ld .• 659. Of 
course, in the face of the statutory ban on paying exchange fees, the federal reserve 
bank was not obliged to collect checks for its depositors. wherever the drawee bank 
refused to remit funds except on allowance of an exchange charge. ld .. 663, 665. 
Again, the Court in effect recognized a policy of competitive coexistem:e analogous 
to that set in 1863-64: Congress's purpose in the Federal Reserve Act provisions re-
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gardlng check clearance "was to enable the Board to offer to non-member banks the 
use of Its facilities which it was hoped would prove a sufficient Inducement to them 
to forego exchange charges; but to preserve In non-member banks the rlaht to reject 
such offer; and to protect the Interests of member and affiliated non-member banks 
(in competition with the non-affiliated state banks) by allowing those also connected 
with the federal system to make a reasonable exchange charge to others than the 
reserve banks." I d., 666. The Court noted that eight states, Including North Carolina, 
had passed comP.rable legislation which the Court characterized as Intended "to 
protect ... state banks from this threatened loss, which might disable them." ld., 
658. The North Carolina act was entitled "an Act to promote the solvency of state 
banks" and provided as it did "in order to prevent accumulation of unnecessary 
amounts of currency in the vaults of'' state banks. The Court's opinion does not men
tion constitutional Issues. But, In this context, it seems fair to assume that the Court 
gave weight to the indicated concern of the North Carolina legislature to promote a 
legitimate purpose of the state economy; on its face, therefore, the state statute did 
not suggest an effort discriminatory against or nakedly hostile to legitimate federal 
policy, such as might have given occasion to bring McCulloch v. Maryland Into play. 
Cf. Hopkins Federal Savings & Loan Assocla'tion v. Cleary, 296 U.S. 315, 338 (1935), 
note 264, supra. Through mid-twentieth century the Federal Reserve System did not 
achieve universal par clearance, it settled down finally to the practice of not accept
ing for collection checks drawn on nonpar banks. Sproul, 74; Waage, 229. In 1957 
the Federal Reserve handled about one-third of the approximately ten billion checks 
written in the country; many checks were, of course, cleared simply among banks 
within the same city; correspondent banks continued Important In the process, how
ever. Waage, 226, 228. 

280. Note 259, supra. On the wide reach and dominating importance of 
open-market operations: Chandler. 234; David C. Elliott, 310, 311; Goldenweiser, 
87; Knipe, 28-30, lSI; Youngdahl, 139-40. 

281. Chandler, 9, 41; Glass, 71; McAdoo, 218.227. 242-43; Rowe SS;Warburg. 
1:18,19.29.34-35,38.46, S7,410;Willis(l),40, 84,121,146,147,278,364,436, 
437. Warburg, 1:12, 38, S7-S8, 67, 68. 99, points up the emotion with which con· 
temporary opinion tended to see the issue as one simply between Wall Street control 
or agrarian political control. Symptomatic of the prevailing recognition that a central 
bank on the Biddle model would be unacceptable was the fact that the Aldrich Plan. 
produced in connection with the work of the National Monetary Commission 
( 1911-12) and reflecting preferences of conservative, big-city bankers, provided for a 
central, national organization, but one which would preserve the autonomy of mem
ber banks, which would directly and indirectly have a large part in selecting the 
management. Dunne (3), 46; Hepburn, 396; Warburg, I :374, 573, S7S; Willis (1), 
80.82. Symptomatic, too, was the fact that the kind of bill early put forward by 
Glass, before Wilson's decisive intervention, contemplated substantial autonomy in 
regional banks and was vague In regard to the strength to be put In whatever central 
supervisory office might be included. Cf. Glass, 223, 252; Link, 204; McAdoo, 220, 
221; Warburg, 1:489-91; Willis (1), 143, 145. At one point In maneuvers over the 
proposals which eventuated in the Federal Reserve Act, Secretary of the Treasury 
McAdoo suggested that money control be lodged in a bureau of the Treasury. He 
later disclaimed serious intent for this idea and characterized it as a bargaining tactic 
to break banker rellistance to providing for a substantial number of regional banks. 
McAdoo, 242-45; cf. Glass, 100, 109-10, 172, 223; Rowe, 87. The Federal Reserve 
Act allowed the regional banks to create branches, but this was simply for admlnis-
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trative convenience and by institutions not designed themselves directly to engage in 
commercial banking business, in contrast to Biddle's bank. cr. Chandler, 9. The oper· 
ations of a branch are reflected in Anderson v. Federal Reserve Bank of Boston, 69 
Fed. (2d) 319 (5th Cir. 1934), cert. denied, 293 U.S. 562 (1934). In 1965 there were 
twenty-four branches among the twelve regional banks. Knipe, 8; Treiber, 249. 

282. Glass, 223; Hepburn, 402, 404; Link, 203·4; McAdoo, 220, 221; Warburg, 
1:18, 36, 82·84, 87, 101, 164, 170,442, 423; Willis (I), 143, 145. 

283. 38 Stat. 251 (1913), sec. 2. Cf. Chandler, 9, 10; David C. EIUott, 300; Glass. 
191·92, 252·54; Link, 203, 204; Warburg, 1:422; Willis (1), 124·25, 134, 142, 146. 
173, 278, 284, 286·87, 307, 308. Despite conflict, a unifying thread ran through the 
shaping of the Federal Reserve legislation, combining pressure for centralized facUi· 
ties (especially reserves) and supervision and for substantial decentralization in con· 
trol. Warburg, 1:67,85,88, 91. 97, 105, 113-14, 122,410,422.423,488. The intent 
that the regional organization of the system have working reality was in effect ac
knowledged in American Bank cl Trust Co. v. Federal Reserve Bank of Atlanta, 
Georgia, 256 U.S. 350, 357 (1921). A biU brought by Georgia-incorporated banks to 
enjoin conduct of the Federal Reserve Bank of Atlanta was held to present a case 
properly removed to federal court on the defendant's motion, despite the provision 
of the Judicial Code that for purpose of suits against them national banking associa· 
tions should be deemed citizens of the ~tates in which they are located. The Court 
ruled that this provision did not apply to federal reserve banks, because "the reasons 
for localizing ordinary commercial bank~ do not apply to the Federal Reserve Banks 
created after the Judicial Code was enal'led." 

284. 30 Opinions of the Attorney General491, 502 (1915);id., 517 (1916). The 
attorney general argued with some plausibility that, taken in their ordinary meaning, 
the statutory words authorizing the board to "readjust" district lines did not autho
rize abolishing a district, and that there was an implication of institutional continuity 
when the statute granted each bank, when organized, capacity to have succession for 
twenty years, unless it was dissolved sooner by an act of Congress, or forfeited its 
franchise for some violation of law. So, too, he reasonably argued that the statutory 
grant of authority to the banks to set up branches would provide-short of further 
action by Congress-for meeting any inconvenience in a bank's location which might 
arise from change in currents of regional business. ld., 504, 507, 522. On the other 
hand, the attorney general seems to betray sheer bias of policy-and probably tore
flect the distrust of centralized, banker power which spurred opposition to the idea 
of reducing districts-when he argued. also, that to concede any authority in the 
board to reduce the districts below the original twelve must require conceding its 
authority to reduce the number "not only to eight but to six, four, or even one, if in 
the judgment of the Board 'due regard to the convenience and customary course of 
business' dictates that policy." ld., 506. Nothing is clearer in the legislative history of 
the f•'ederal Reserve Act than the strong distrust of centralization which underlay its 
favor for regionalism. Notes 281, 282, supra. In particular, there had been sharp dif· 
ferences between those who wanted few (two or three) and those who wanted many 
(twenty or more) regional banks. Warburg, 1:93, 108, 112. 121·24, 423. Viewed in 
this light, the act's stipulation that the original organization committee might create 
no less than eight, nor more than twelve districts should properly be taken to strike a 
compromise, providing a framework likewise bindinll on the board in any authority it 
might be deemed given to change the number of districts. Cf. Warburg, I :439. Presi· 
dent Wilson strongly opposed any redul~tion in the number of districts, out of his 
belief that wise policy cnlled for maintaining a larger rather than smaller number of 
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point~ of community contact for the ~ystem. ld., 452. See Bogen, 338; Clifford, 
89-92; David C. Elliott, 300; Knipe, 8; Treiber, 249; Warburg, I :429-37; Willis (1), 
727-35. 

285. Barger, 45; Clifford, 370.72, 380; Goldenweiser, 294; Treiber, 249, 251 ;Cf. 
Warburg. I :94. 411. See. also, Peoples Bank v. Federal Reserve Bank of San Fran
cisco. 58 Fed. Supp. 25, 31 (N.D. Cal. 1944), declaring that conditions Imposed by 
the Federal Reserve Board on a state bank's membership in the system may not be 
litigated on the theory that the conditions constitute a cloud on the member bank's 
title to its stock in the Federal Reserve Bank, because !luch "~hares are a mere inci
dent to its membership" in the system, and as nontransferable and non-negotiable 
instruments have no market value and are redeemed upon termination of member
ship. Suspicious of banker influence, Congressman Wright Patman urged abolishing 
member-bank stock ownership in the Federal Reserve Banks. New York Times, 20 
January 1964. p. 28. col. 8; 21 December 1964, p. 49, col. 7. The board's chairman 
was opposed; the ~tep might drive some smaller banks out of the system, if they lost 
this attractive investment. ld .• 22 January 1964. p. SO. col. 4. The New York Times 
editorially supported retiring member-banks' stock owner~hip. to emphasize the pub
lic character of the bunks. ld., 30 June 1964. p. 32, col. I. See Barger, 135-36. 

286. On calculated ambiguities in the statute's demarcation of roles between the 
board and the banks, ~ Warburg, I :4 73, 489-91, 496-97. On the banks' develop
ment of their supervisory role over individual members' credit operations, financial 
condition. and management quality: Burger. 279; Board of Governors. 132, 138, 
195-99; Chapin. 23-25; Commission on Money and Credit (2), 89; Goldenwelser, 85, 
116, 239. 294: hbell, 29·32; Walllch and Wallich. 330, 331; Wyrick. 3, S. Note the 
caution in Wyrick. 4. that bank supervision has only indirect relation to monetary 
policy and is not used as an instrument of monetary policy. Cf. Barger, 350. The 
board strengthened the hand of the regional banks by its usual practice of referring to 
the appropriate bank for initial disposition inquiries about the meaning or application 
of the governing statutes arid regulations, submitted by others than the banks them
selves. Attorney General's Committee (I), 48, 49. The board further enhanced the 
hanks' supervisury roles by enlarging the matters over which it formally delegated 
power to the banks. New York Times. 12 June 1967, p. 67. col. S. The banks' right 
to refuse to rediscount for their member~ was recognized, obiter, in Raichle v. Fed
eral Reserve Bank of New York. 34 Fed. (2d) 912,914.915 (2d Cir. 1929). Congress 
confirmed this authority in 48 Stat. 162 (1933), sec. 3(a). The original act simply 
authorized the banks to extend !IUcb credit to their member banks as might be of
fered with due regard for the claims of other member banks. The 1933 act added that 
such exten~ions of credit must also be with due regard to "the maintenance of sound 
credit conditions. and the accommodation of commerce. industry, and agriculture." 
In terms that contra~t sharply with the typical nineteenth-t:entury focus simply on 
the soundness of banks vis ii vis their creditors, the 1933 act went on to emphasize 
that the supervisory respon.~ibility of the federal reserve banks should be directed. 
also. to the steadines.~ of the general monetary situation: "Each Federal Reserve Bank 
shall keep itself informed of the general character and amount of the loans and in
vestments of its member bank5 with a view to ascertaining whether undue use is being 
made of bank credit for the speculative carrying of or trading in securities, real e~tate, 
or commodities. or for any other purpose inconsistent with the maintenance of 
sound credit conditions; and, in determining whether to grant or refuse advances. 
rediscounts or other credit accommodation. the Federal reserve banks shall give con
sideration to such information." 
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287. Chandler, 12, 66-67; Eccles, 168, 179; Rowe, 69, 82;Warburg, 1:171·73. 
288. Chandler, 73, 74, 215, 216, 222; Rowe, 70, 71; Warburg, I: 141-42, 174-75. 
289. 49 Stat. 684 (1935), sec. 201. Cf. Barger, 120. 
290. 49 Stat. 684 (1935) sec. 205. Cf. note 297,infra. The creation of the FOMC 

was said to be not an invalid delegation of legislative power, in a dictum in Bryan v. 
FOMC, 235 Fed. Supp. 877. 882, nute 2 (0. Montana 1964 ). There had been two 
intermediate steps toward the centralizing action taken in 1935. In 1930, after some 
friction among the regional banb, the board established an Open Market Policy 
Conference, with its governor as the representative from each bank, and an executive 
committee; all of the decisions of this body must be submitted to the board for 
approval, and without that approval the body might not act. Clifford. II I; Eccles, 
169; Youngdahl, 121. The Banking Act of 1933, 48 Stat. 162, sec. 8 first put a 
statutory base under the open-market apparatus. Much like the board's 1930 action, 
the 1933 act created a Federal Open Market Committee of one representative from 
each bank; the members of the board might attend the committee's meetings, no 
bank might engage in open-market operations except within board regulations; if a 
bank did not wish to join in operations as decided upon by the committee, the bank 
might on due notice elect not to participate. Cf. Rowe, 88. Barger. 118. 120, attrib
utes the 1935 change largely to the insistence of Marriner Eccles, as part of the terms 
on which he accepted appointment as governor of the Federal Reserve Board. On the 
position of the New York Federal Reserve Bank vis a vis the board in policy making, 
see Barger, 277·78, 360, and note 293. infra. 

291. Goldenweiser, 280; Wallich und Walllch, 330; cf. Barger, 278. 279. But cf. 
New York Times, 24 January 1964, p. 37, col. 7 (three board members testify thai 
they have never known bank president members of FOMC to line up solidly against 
board members, and that both groups often split among themselves); id., 10 February 
1967, p. 5 I, col. 2 (examples of mixed voting patterns). Senator Glass strongly 
opposed putting control of open-market operations solely in the board and supported 
the view bitterly urged by the banks. that control over the banks' resources should 
not be put in a government agency which had no ownership in those assets. Inclusion 
of a minority of bank presidenb in the FOMC was a compromise which probably 
saved this part of the legislation. Eccles, 181; Goldenweiser, 280. Later. Congres.,man 
Wright Patman-distrustful of banker influence-suggested abolishing the FOMC and 
putting its functions wholly in the board; though he continued to press his propo~~al, 
it won no material support in the Con!lress as a whole. New York Times, 20 January 
1964, p. 28, col. 8; 24 January 1964, p. 37, col. 7; 9 March 1964, p. 45, col. 6; 30 
June 1964. p. 32, col. I; 21 December 1964, p. 49, col. 7. See Barger, 135·36. 

292. Clifford, 132, 221; Friedman and Schwartz. 446, note 26. An analogous 
development was the creation of a bourd·controlled committee to supplant a commit· 
tee directed by the regional banks in developing legislative programs for the system. 
So, too, the board insisted that the f-ederal Reserve Advisory Council should consult 
the board before issuing public statements. Eccles, 188·93. 

293. 40 Stat. 232 (1917), sees. S, 6; 48 Stat. 162 (1933), sec. 10. The 1933 act 
declared that the board "shall exercise special supervision over all relationships and 
transactions of any kind entered into by any Federal reserve bank with any foreign 
bank or banker" and that all such dealings be subject to the board's rules. Further, 
"no officer or other representative of any Federal reserve bank shall conduct negotia
tions of any kind with the officers or representatives of any foreign bank or banker 
without first obtaining the permission uf the Federal Reserve Board." Compare, on 
the New York bank's leadership in foreign monetary relations in the 1920s, Chandler, 
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96-98, 2SS-S1, 314-IS, 319, 443; Goldenweiser, 277, 278. Because of its position at 
the country's key money market, the New York bank tended to play a large role in 
the conduct of domestic open-market operations before and after the events of 1923 
and 1935. This was especially so because, in addition, the Treasury put much reliance 
on the New York bank for executing the fiscal-agent services which the government 
wanted from the system. Though the creation of the FOMC formally dispossessed the 
New York bank of title to a leading role in open-market policy, that bank was still 
used by the committee as prime agent to effectuate committee decisions. 56 Stat. 
647, sec. 1 (1942) recognized the situation by providing that a representative of the 
New York Federal Reserve Bank should always sit on the FOMC. Cf. Clifford, 131; 
Knipe, 14; Rowe, 91. Moreover, the public records of the committee's decisions were 
cast in terms vague enough, and sometimes contradictory enough, to suggest that the 
operating desk at the New York bank still enjoyed a large discretion to influence 
what was done. Clifford, 98, 99, 101-3, 126, 279; Friedman and Schwartz. 190, 364, 
366, Knipe, 116. Warburg, 1:122, suggests that the Influence of the New York Fed
eral Reserve Bank would have been relatively less in the system, had there been fewer 
regional banks and, as he views it, greater consequent financial weight in each of 
them. 

294. 38 Stat. 251 (1913), sec. 14(d); Goldenweiser, 83, 147, 148. Warburg, 
I :489-91. points out that some earlier versions of the Glass bill clearly put the fixing 
of discount rates in a central commission or board and that even as introduced in the 
House the Glass bill in effect put command in the board by requiring the regional 
banks to establish discount rates "each week, or as much oftener as required, subject 
to review and determination of the Federal Reserve Board." The terms of final com
promise substituted in the banks authority to establish discount rates "from time to 
time, subject to review and determination" of the board. Despite its calculated ambi
guity, this language, in the·context of the legislative history, seems to show a prevail
ing intent to assign a greater decision-making role to the banks. cr. id., 127-28. 174, 
418. However, the board's assertion of control fitted the working facts of the credit 
market. Contrary to 1913 expectations, rediscount rates did not tend to vary by dis
tricts, but tended to conform to open-market rates in New York. This was because 
member banks, by custom as well as by the regional banks' discipline, borrowed from 
the banks not to make profit by lending to their customers at higher rates, but rather 
just to maintain their reserve positions. For this latter purpose the immediate deter
mining factor tended to be the comparative cost to member banks of selling their 
holdings of government securities or of borrowing from the system; since rates on 
government securities were set in the New York money market, Federal Reserve re
discount rates tended to come to rest on a nationally uniform basis in comparison. 
ld., 86, 116. 117. 

295. 32 Opinions of the Attorney General 81 (1919). The attorney general 
emphasized particularly that in the course of passage, sec. 14(d) was changed from 
declaring the power of Federal Reserve Banks to fix rediscount rates "subject to re
view" by the board to a power "subject to review and determination" by the board. 
ld., 83. The attorney general viewed the policy of the act as being to establish dis
tinct roles for the banks and the board, with the board ultimately in control of gen
eral direction: "The scheme of the entire Act is to have Federal reserve banks in 
different parts of the country, so that their operations may be accommodated to the 
business needs of each section, and to vest final power in the Federal Reserve Board. 
so as to insure a conduct of business by each bank which will not be detrimental to 
the carrying out of the entire plan." I d., 83-84. See Link, 217; Warburg, 1:496. On 
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the controversy with the New York Uank: Barger, 57; Chandler, 163-65; Clifford, 
115, 116. On the Chicago episode: Barger, 84; Goldenweiser, 83, 147, 148; Warburg, 
1:488. Though as secretary of the treasury in 1919 Glas.• had sought the attorney 
general's opinion strengthening the board's hand, in 1927 as a senator he criticized 
the board for acting against the Chicago bank's judgment and indicated regret at the 
pressure he had earlier exerted for central authority. Goldenweiser, 147. 

296. 49 Stat. 684 (1935), sec. 206(b). Cf. Goldenweiser, 147, 148. 
297. 49 Stat. 684 (1935), sec. 205. Earlier, Raichle v. Federal Reserve Bank of 

New York, 34 Fed. (2d) 910, 916 (2d Cir. 1929), had in effect recognized the de
cisive power of the Federal Rese~e Board in setting open-market policy as well as 
rediscount rates, by dismissing the bill brought by a private investor to enjoin the 
Federal Reserve Bank of New York from open-market operations, on the ground that 
the direct and supervisory authority given the board by the statute made the board 
an indispensable party. The Federal Reserve Act, said the court, was a recognition 
that the national bank system was defective because "it provided no central regulat· 
ing force, and furnished no adequate means for controlling interest rates, or prevent· 
ing or lessening fmancial stringencies and panics." Conversely, the court took note of 
"the wide powers of supervision and control given to the Federal Reserve Board over 
the whole Reserve System." ld., 912, 913. See, also, Geery v. Minnesota Tax Com· 
mission, 202 Minn. 366, 373, ~75, 278 N.W. 594, 598 (1938). See, generally, Barger, 
121; Clifford, 106; Friedman and Schwartz, 251, 445-47; Goldenweiser, 87. There 
was a policy precedent or analogy for the central authority created in 1935 over 
open-market operations in 38 Stat. 251 (1913), sec. ll(b), empowering the Federal 
Reserve Board on vote of at least five of its seven members to require a federal re
serve bank to rediscount paper of another federal reserve bank at rates fixed by the 
board. There was a contest at the drafting stage over including this central authority, 
but it was finally inserted as a power desirable for the effectiveness of the new organi
zation as a system. Glass, IS I. Inclusion of this authority and omission of a compara· 
ble provision connected with the authority given the regional bank5 to trade in gov· 
ernment securities on the open market make a consistent pattern in terms of the 
thinking of 1913, in which rediscounting was to be the system's key money-supply 
control instrument, and open-market operations were regarded as a minor auxiliary. 
See notes 341, 34 2, infra. The authority conferred on the board in 1913 thereafter 
stayed in the Federal Reserve legislation, but does not seem ever to have been of 
critical importance in actual operations-an outcome which fits the general expe
rience of the system, that rediscounting did not prove the decisive power it was fore· 
cast to be. Cf. WiUis (2), 83. Barger, 121, suggests that the background availability of 
the 11oard's authority to require any reserve bank to rediscount for another was what 
permitted effective open-market operations before 1933·35, even though the prior 
law allowed any regional bank to decline to participate in open-market dealings. He 
offers no evidence in support, however. 

298. Goldenweiser, 87. Cf. note 280. supra. 
299. 49 Stat. 684 (1935), sec. 207. Member bank reserve ratios had stood fixed 

in the statutes from 1917 to 1933. Barger, 55, finds in the 1917 reduction of reserve 
requirements from the 1913 level evidence of the failure to see bank reserves as an 
instrument to regulate credit; the failure is the more striking in view of the fact that 
in 1906 Secretary of the Treasury Shaw suggested this control technique. ld., 119. 
Congress first pve the board authority to alter reserve requirements in the Thomas 
Amendment to the Agricultural Adjustment Act of 1933, 48 Stat. 31, sec. 46, but 
subject to the approval of the president. In dropping this requirement of presidential 
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approval, while making the authority permanent, the 1935 act underlined Congress's 
acceptance of a dominant role for the board-probably from conservatives' fear of 
inflation-though the act did set a ceiling on the board's increase of reserve require
ments at double the reserve levels set in the 1917 amendments to the Federal Reserve 
Act. Barger, 119; Friedman and Schwartz, 447, 448; Jacoby, 213; Treiber, 256, 260; 
Wallich and Wallich, 329, 334, 335. 

300. Note 273, supra. This authority was implemented in Federal Reserve Reg
ulation T in 1934, in regard to brokers and dealers, and by Regulation U in 1936, in 
regard to banks. Bogen, 345, 350; Grove, 141, ISS; Friedman and Schwartz 448; 
Wallich and Wallich, 330. Friedman and Schwartz, 516, estimate that the grant of 
this power and its use "had negligible monetary consequences"; the fact of the grant 
is, nonetheless, relevant as an indicator of congressional policy on the general power 
position of the board. In 1963 an SEC special study of the stock exchanges felt that 
such limited evidence as was available indicated that unregulated lending sources 
could still pour an unsettling amount of speculative money into the stock market. 
New York Times, 12 August 1963, p. 29, col. 2. Another loophole was indicated 
when the Federal Reserve Board proposed that regulation be extended to affect 
over-the-counter as well as listed stocks. ld., 23 March 1965, p. Sl, col. 1. 

301. 48 Stat. 162 (1933), sec. ll(b); 49 Stat. 684 (1935), sec. 324(c); Walllch 
and Wallich, 328, 329. 

302. Consumer credit controls were first given the board by Executive Order No. 
884 3. 9 August 1941, were ended by Congress as of I November 194 7, were reau tho
rized by Congress from August 1948 to 30 June 1949 only in regard to Installment 
credit, were restored by Congress under the pressures of the Korean War in Sep
tember 1950 (with Regulation W issued under this act), were relaxed on Congress's 
direction in midsummer of 1951 (with Regulation W suspended by the board in May 
1952), and Congress allowed the authority to lapse with the repeal of certain Defense 
Production Act amendments in 1952, though the board had recommended continu
ance of the authority. 61 Stat. 921 (1947); 62 Stat. 1291 (1948): 64 Stat. 798 
(1950), sec. 601; 65 Stat. 131 (195 I), sec. I 06(a); 66 Stat. 296 (I 952), sec. 116(a). 
See Bogen, 345, 346; Friedman and Schwartz, 448, SSS, 580, 604, 611, note 8. 
Friedman and Schwartz. 577·78, do not estimate such controls as having major effect 
on the money stock as a whole. In 1950 Congress also gave the president temporary 
authority over real estate credit, and he delegated this authority to the board over 
new construction only; the authority was suspended pursuant to Congress's indicated 
policy of relaxation in September 1952 and Congress ended it in June 195 3. 64 Stat. 
798 (1950), sec. 602; 66 Stat. 296 ( 1952), sec. 116(a), (b); 67 Stat. 129 (1953), Aec. 
II (a); Bogen, 346; Grove, 163-68. 

303. Note 293, supra. 
304. Cf. Warburg, 1:169-70, 410. So, Raichle v. Federal Reserve Dank of New 

York, 34 Fed. (2d) 910, 912, 913 (2d Cir. 1929), noting that the key defect of the 
old national banking system was that "it provided no central regulating force," em· 
phasized that a prime feature of the 1913 act was "the wide powers of supervision 
and control given to the Federal Reserve Board over the whole Reserve System." 

305. Part One. supra, notes 211, 212, 243. See Friedman and Schwartz, 462 
("the most far-reaching alteration in (the I ... legal structure (of the money system I 
since the departure from gold during the Civil War and subsequent resumption in 
1879"), 463 (law-declared government monopoly on possession of monetary gold a 
"step ... unprecedented in the United States"), 4 74 ("it is clearly a fiduciary rather 
than a commodity standard, but it is not possible to specify briefly who manages its 
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quantity and on what principles"). Cf. Dawson, 649, 651. 653, 665-66, 674; 
Drucker, 61, 62; Sutton, et at., 239-45. 

306. Norman v. Baltimore and Ohio Railroad Co., 294 U.S. 240, 303. 304 (ready 
acceptance of sweeping congressional authority over the system of money in general), 
306 (retroactivity the distinctive issue here) (I 9351. See notes 218-23, supra. Cf. 
Dawson, 665, 666, 669; Hart. 1062. 1066. How firm set was the doctrine
retroactively apart-was indicated in Horne v. Federal Reserve Bank of Minneapolis, 
344 Fed. (2d) 725, 729 (8th Cir. 1965). when for want of a substantial constitutional 
question the court sustained entry of a summary .iudgment against plaintiffs who 
refused to accept Federal Reserve notes as legal tender offered them in exchange for 
Canadian dollars. 

307. Part One, supra, notes 211-13. 241-43. Cf. Post and Willard, 1227. 
308. Cf. United States v. Darby, 31 2 U.S. I 00, 115, 116 (1941 ); Dawson. 666, 

note 36, 66 7, note 38. Veazie Bank v. Fenno. 8 Wallace 533, 548 (U.S. 1869) appar
ently ruled out consideration of Congress's ''motive" (i.e., the presence of an illegiti
mate purpose collateral with a legitimate one) in the exercise of power over the 
currency. See note 210, supra, and compare Ely, 1210. I 212, 128 I. 1302-6. 

309. Hacker, 175; Handlin and Handlin, I 0. 14. 22-23; Hartz, 7-9, 206, 291; 
Myers, 29; Morison and Commager, I: 207-8. 

310. Hepburn, 89-92; Myers, 78-82; North (I), 70-71. The Mexican War was too 
short and demanded too little of a buoyant enmomy to occasion problems over the 
value of money. Cf. Myers, 136-37; North (I). 66. 

311. Hammond 13), 231. 249, 307; Morison and Commager, 1:710-11; Myers. 
171-72; Nussbaum, I 02-4. Like the Mexican War, the Spanish-American War was too 
limited in its demands on the economy to produce any significant problem of mone
tary policy. Hepburn, 3 7 5; Nussbaum, 14 8. 

312. George P. Adams. Jr., 5-6, 100, 1()7, 130. 132, 138; Backman, 10. 17-19; 
Hardy, 4-9, 10, I I. 15, 23, 32-35, 37· 38, 6 7; Krooss (I), 466. 46 7; Myers, 285·87; 
Nus.~baum. 168-69; Stein (I), 89, 90. I J.J, 124. 

313. Friedman and Schw.utz, 557: H<~rris II), 6, 7, 9. 15; Krooss (I), 469; Myers, 
356-59. 

314. Prelude, supra, notes 43-46. 
315. United States v. L. Cohen Grocery Co .. 255 U.S. 81, 83 ( 1921 ). The solici

tor general cites, notably. Munn v. Illinois, 94 U.S. 113 ( 1876), and German Alliance 
Insurance Co. v. Lewis, 233 U.S. 389 (1914 ). 

316. United States v. L. Cohen Grocery Co., 255 U.S. 81, 88-89 (1921). The 
Court there says that the existence or nonexistence of a state of war is "negligible, 
and we put it out of view," but this must be read as applied to the vagueness is~ue, 
and without reference to the grounds of Congress's substantive power. 

317. Yakusv. United States, 321ll.S.414.422(1944)("ThatCongresshascon
stitutional authority to prescribe commodity prices as a war emergency measure, and 
that the Act was adopted by Congress in the exercise of that power, are not ques
tioned here, and need not now be consitlered save as they have a bearing on the pro
cedural features of the Act.") See Case v. Bowles, 327 U.S. 92. 101 ( t946). 

318. The Court's focus was sharply on the war-needs basis of the legislation. Cf. 
Bowles v. Willingham. 321 U.S. 503, 5t9 ( 1944 ); Woods v. Miller, 333 U.S. 138, 141, 
143-44 (1948). Sn in Case v. Bowles. 327 U.S. 92, I 02 II 946), in cCinstruing the 
federal pril:e control act to apply to sales of timber by a state from I:md owned by 
the state under grant from the United States for support of public schools, and in 
holding the act so construed to be constitutional, the Court stressed solely the fact 
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that the regulation was "In order to carry on war." To exempt state transactions here 
would make the constitutional power of the United States to make war "Inadequate 
for Its full purpose. And this result would Impair a prime purpose of the Federal 
Government's establishment." 

319. A. L. A. Schechter Poultry Corp. v. United States, 295 U.S. 495, 537 (un
lawful delegation), 542 (act exceeds commerce power) (1935). The Court treated the 
delegation point first and at vigorous length. ld., 529-42. In its dlscuuion of the 
commerce clause point, id., 542·50, the Court seemed particularly troubled by the 
wages-hours regulations under the code; its condemnation, thus, was not addressed to 
general price-fixing regulations as such. Compare the like focus in Carter v. Carter 
Coal Co., 298 U.S. 238 (1936). The force of these decisions Is thrown Into much 
doubt by later rulings more ready to recognize that a whole pattern of economic 
relations may be subject to federal regulation as affecting interstate commerce, 
though the particular Incidents of the patterns Involve local dealings such as Congress 
might not ordinarily regulate. NLRB v. Friedman-Harry Marks Clothing Co., 301 U.S. 
58 (1937); United States v. Darby, 312 U.S. 100 (1941); Wickard v. Filburn, 317 
u.s. 111 (1942). 

320. 60 Stat. 23 (1946). 
321. Auerbach, 193; Bailey, 9-11,45,47, lOS, 13().32, 161,171, 224-2S;Burns 

and Samuelson, 46; Nourse, 7().74, 335, 338; Rostow, 128; Stark, 322; Stein (2), 
201, 214; cf. Condliffe, 255, 260; Flash, 287. Auerbach, ibid., suggests that sec. 2 of 
the act, in directing the federal government to pursue the statutory goals by means 
which are "consistent with ... other essential considerations of national policy," 
might be taken to warrant weighing the value of price stability in the policy mix. 

322. Barger, 78-81; Chandler, 13-14; Friedman and Schwartz, 163-408, 626; 
Nourse, Sl; Raskind, 300, 303, 304-10; Rostow, 145. In 1931-32 bills were proposed 
to charge the Federal Reserve to re-flate prices of commodities and then to stabilize 
them; the bills did not pass. Barger, 109·12. To say that the system was slow to avow 
clear responsibility for steadying the purchasing power of money is not to say that 
concern for the price level was not on occasion a factor in its policies. Barger, 232, 
notes 1923, 1936-37, 195().53, 1955·57, and 1958-59 as times In which the system 
tightened credit partly under the influence of rising prices. Its bias was usually for 
deflation; much less often did it act to promote price rises, though it seems to have 
had this aim in cheap-money periods in the 1930s. 

323. Friedman and Schwartz, 596, 628-29; Raskind, 311-12; Stark, 324; cf. 
Clifford, 33, 34. 

324. Auerbach, 193, 25 I ; Flash. 287, 288; Sheahan, 13, I 5, 16. On the council's 
relative emph:tsis on private power In the ntarket as a prime source of concern, see 
Auerbach, 195, 197, 204, 212, 216, 22().21, 251; Condliffe, 254, 257, 258, 266; 
Shealtan, 16. There was earlier worry over inflation, and this found expression in 
connection with council reports, but without such clear-cut drawing upon the policy 
found in the 1946 act as a warrant for restrictive government action. cr. Nourse, 
21().11, 214, 238, 316. Dewald and Johnson, 187, find that 1952-61 monetary pol
icy objectives stres.<~ed high employment and growth over price stability; they find 
that public concern over price stability and the international balance of payments 
developed only toward the end of this span. 

325. In the fall of 1947 President Truman asked Conttress to reinstate lapsed 
authority for price and wage controls; the proposal never had a chance of success in a 
hostile Republican Congress. Barger, 149. President John F. Kennedy's Council of 
Economic Advisers rejected mandatory price controls as "neither desirable in the 
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American tradition nor practical in a diffuse and decentralized continental econ· 
omy." Auerbach, 213, 251; cf. id., 195, 207, 209, 212, 245, 251. See Sheahan, 
185·86. Cf. Bums and Samuelson, 37. Even the "guideposts" were attacked by Re
publican members of the Joint Committee on the Economic Report in 1964 and 
1966, as representing undesirable, cloaked official control of the private economy. 
Auerbach, 244. Govermnent, indeed, was not without means of compulsion, though 
it did not accept a formal scheme of compulsory price controls. Thus it might 
threaten to invoke the antitrust laws, to withdraw government contracts, or to sell 
commodities out of government stockpiles. Auerbach, 213, 216-18, 220, 226, 250; 
Sheahan, 174, 175. 

326. Cf. ArthurS. Miller, 174. Of particularly persuasive relevance to su~taining 
general price controls by the federal government in peacetime would be Nebbla v. 
New York, 291 U.S. 502, 531, 536-37 (1934) (under due process of law, there is 
nothing peculiarly sacrosanct against ('ublic regulation about prices; price regulation 
is not limited to public utilities, but may apply wherever reasonable grounds in public 
Interest exist); Wickard v. Filburn, 317 U.S. Ill (1942), emphasizing (id., 120) "the 
embracing and penetrating nature" of the commerce power, and that "it Is well estab
lished by decisions of this Court that the power to regulate commerce includes the 
power to regulate the prices at which commodities in that commerce are dealt in and 
practices affecting such prices," id., 128, 11 well as ruling that wheat acreage quotas 
did not offend due process of law, though the particular quotas burdened individuals 
in the interest of a general program, for "control of total supply upon which the 
whole statutory plan is based, 'depends upon control of individual supply." I d .. 130. 

327. On the public character of the central board: David C. Elliott, 297, 298; 
Glass, 82, ll2·16, 178 (cf., id., 54, 80, 86, lSI, 162, 165, 166, 171·74, 194, 205, 
223, 241); Link, 204, 217; Warburg, I:SS, 100, 126,412, 422; Willis (1), 250.52, 
256·56, 496. Warburg, 1:422, notes that Wil~an's first appointees included three 
bankers. For comparison with the Aldrich Plan, see Glass, 681; Link, 204;Warburg, 
1:22, SO, 59, 99, I 08, 412; cf. Willis (1), 389-90, 393, 398, 404, 430. On the govern· 
ment's share in creating regional bank boards: Hepburn, 412; Land, 19, 20; Myers, 
261. The 1935 act's treatment of the office of chief executive of the regional banks 
was a compromise. The House proposed that the former office of governor be merged 
with that of chairman of the bank's board and that this official be named by the 
regional bank's board, but that his continuance in office must be approved every 
three years by the Federal Reserve Board and that he become one of the gov
ernment-appointed member~ of the retzional bank board. 1be Senate responded to 
objections that this arrangement would put the management of each regional bank in 
a chief executive basically responsible to the government, and the Senate prevailed. 
Rowe, 81, 83, 84; cf. Clifford, 71, note 8. 

328. Chandler, 9, 10; Hepburn, 411, 412; Land, 19, 20, 24, 30; Treiber, 250; 
Trescott, 158-59. But cf. notes 262, 269, supra. 

329. Clifford, 371, 372, 373, 378, 379, 388; Knipe. 10, 207; Mints, 281·82; 
Treiber, 248, 250, 251; Warburg, 1:94. 170, 411; Willis (1), 173, 250.52, 256·57, 
496. 

330. Commission on Money and Credit (I), 84, 89; Glass, 116, lt8; Myers, 261. 
cr. Eccles, 188-91. 

331. Clifford, 133, 332; Commission on Money and Credit (1), 90; Knipe, IS; 
Wallich and Wallich, 330. 

332. Barger, 45; Chandler, 12, 14-IS, 195·98, 216, 23S;Ciifford, 370,380, 381; 
Eccles, 168, 179; Goldenweiser, 276, 294, 296; Knipe, 10, 32·33. Of symbolic as well 
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a5 practical significance for subordinating the market freedom of member banks to 
the requirements of the system is Continental Bank & Trust Co. of Salt Lake City, 
Utah v. Woodall, 239 Fed. (2d) 707, 710 (lOth Cir. 19S7), cert. denied, 3S3 U.S. 909 
(l9S7), holding that under 38 Stat. 2S8 (1913), sec. 9, the Federal Reserve Board 
may exercise continuing as well as initial authority to determine the adequacy of a 
member bank's capital structure. Compare Barron '.r, 2S July 1960, p. I, where this 
conservative journal approves such Federal Reserve supervision on the ground that 
the alternative-to protect the security of the money SYStem-would be bail-outs by 
the Federal Reserve Board or the FDIC, which would lead toward "handfingJ over 
all decision-making to an omnipotent Washington." 

333. Commission on Money and Credit (2), 35, 36; Knipe, 9; Trescott, 270, 271; 
Treiber, 2SO. 

334. Clifford, 370, 37S, 380, 381, 389; Eccles, 166, 168, 169; Friedman and 
Schwartz, 190, 241, 447;Goldenweiser, 277-78,281.282,292,293, 29S; Knipe. II, 
14, 16; Treiber, 2S3. 

33S. Goldenweiser, 280; Knipe, IS. 
336. David C. f:lliott, 300; Friedman and Schwartz, 342, 346, 3S 1; Knipe, 18-20; 

Sproul, 74; cf. Warburg, 1 :24; Willis (1), 74, 80. Prophetically, big-city bankers 
opposed the 1913 legislation particularly because they disliked the centralization of 
reserves under it. In part their opposition was from fear of losing profitable business 
with their correspondent banks, but also because they feared the leverage for public 
(to them, "political") controls that centralized reserves would offer. Glass, 63, 83, 
lSI; Warburg, I: 12, 16, 19, 4S; Willis (1), 394, 396, 398, 401,406. 

337. Early expectation wu that the discount rate would be the Federal Reserve's 
prime control instrument. Chandler, 235; Friedman and Schwartz, 193; Golden
weiser, 83; Polakoff, 191, 192. The statutory embodiments of the real bills faith in 
semiautomatic regulation of the money supply were in 38 Stat. 2S I (1913), sees. 13 
(Federal Reserve lending to member banks on eligible paper), 14 (issue of Federal 
Reserve notes against I 00 percent eligible paper pledge, plus 40 percent gold reserve); 
40 Stat. 232 ( 1917), sec. 7 (60 percent eligible paper suffices, with 40 percent gold 
reserve continued). 39 Stat. 7S2, 7S3 (1916) authorized federal reserve banks to lend 
to their members on the members' own notes, thus making it unnecessary that the 
member banks rediscount their customers' paper. The change forecast the end of 
rediscounting as the standard form for member-bank borrowing at the reserve. The 
1916 act continued to pay tribute to the real-bills criterion to govern the process. 
insofar as it stipulated that member banks' notes be secured by eligible paper. But it 
signalled a move toward more flexible money-management authority in the Federal 
Reserve by authorizing pledge of government obligations as alternative security. The 
statute implied uneasiness about this relaxation, however, when it limited members 
to borrowing on their own notes for only fifteen days at a time. 48 Stat. 162 ( 1933), 
sec. 9 distinguished between borrowing on pledge of government securities for fifteen 
days and on pledge of eligible commercial paper for ninety clays. cr. Barger, 4S, 54. 
6S, 119. 

Real-bills dogma partly reflected exaggerated attention to liquidity in the sense of 
convertibility of deposits to cash. at the expense of attention to adjusting total 
money supply to the needs and timing of a productive economy. Cf. Barger, 48-49; 
Friedman and Schwartz, 192. But the doctrine was attractive to conservatives be
cause It promised to minimize official intervention in the market. Clay J. Anderson, 
169, 170; Berte and Pederson, 16, ll9-21;Chandler, 14,133, 134;Eccles, 171, 172; 
Friedman and Schwartz, 169, 191, 2S3;Goldenwelser, 125, 126; Mints, 260.264-65, 
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284; Polakoff, 192. The doctrine was illusory as a promi5e of functional adjustment 
of money and the economy, however. In es5ence it meant passive response to market 
swings to which it offered no resistance and on which it offered no basis for judg
ment. Chandler, 187, 235; Friedman and Schwartz, 191; Knipe, 32-33. Though it 
seemed to hold bank credit to "sound" uses, it did not in fact do so, because it pro
vided no check on the end uses to which banks put the credit they obtained by pledg
ing eligible paper, and ignored the interchangeable effects of other factors which 
might affect the creation of deposit-check money, notably gold inflows and member 
banks' open-market sales of government securities. Clay J. Anderson, 169; Chandler, 
187, 194, 195, 197, 198; Friedman and Schwartz, 193, 253; Goldenweiser, Itt, 126, 
149, ISO, 153, 154; Polakoff, 191, 192. Even as "security," eligible paper was a 
feeble resource; it might not be available as a pledge base for Federal Reserve tending 
when business was bad and such rescue credit was most needed; under pressure, tend
ing federal reserve banks probably could not realize on the security without bringing 
on the disaster they wished to avert; in any case the requirement of special security 
seems irrelevant In regard to notes which by statute were from the start declared 
obligations of the United States and a first lien on all assets of the federal reserve 
bank to which they were issued. Friedman and Schwartz, 191, 253; Goldenweiser. 
125, 128; Mints, 264-65; Polakoff, 191, 192; Timberlake, 198. 200, 20 I. The statu
tory insistence on the real-bills formula to govern t:ederal Reserve lending and note 
issues was ended, first temporarily, and ultimately on a permanent basis, in 47 Stat. 
56 (1932), sees. I, 2. 3 (the Glass-Stt,agall Act); 49 Stat. 684 (1935), sec. 204; 59 
Stat. 237 (1945), sec. I. See Wallich and Wallich, 319-20, 330. The initial step was 
taken in 1932 because of fears in Congress and in the White House that the Federal 
Reserve would not be able to service it~ member banks, for want of suitable collateral 
for loans, and would itself be brought to a financial crisis if it must issue increasing 
amounts of Federal Reserve notes simply against gold. Friedman and Schwartz. 400, 
404-6, and Timberlake, 161, 198, do not think that the evidence shows that a crisis 
existed in fact; in their appraisal, eligible paper was sufficiently available. and a prop
erly bold use of open-market purchases by the Federal Reserve could have enabled 
member banks to foster business borrowing which would have provided more eligible 
paper. But they do not deny that a nisis was envisaged in congres.~ional and White 
House circles, if not within the Fede.-al Reserve itself. Cf. Friedman and Schwartz. 
321, 404. Other commentators, though without making the specific case which 
Friedman and Schwartz spell out from the record, apparently make a contrary esti
mate, concluding that the statutory limits and the business situation did join to 
create a crisis in fact. Clay J. Anderson. 165; Barger, 101-3, liS; Eccles, 171, 172, 
181; Goldenwelser, 123. 124, 128, 159-60, 161. Cf. Chandler, 185 (fear for Federal 
Reserve gold position in 1921)-21 ). The requirement of a gold reserve for deposits was 
abolished by 79 Stat. S ( 1965), sec. I; that for Federal Reserve notes by 82 Stat. SO 
(1968), sec. 3. 

Another sign of official concern for the Federal Reserve ttold position in the crisis 
atmosphere in which the New Deal was launched, as well as of the reluctant yielding 
to the need for more scope for Federal Reserve money-supply control, was 48 Stat. 1 
(1933), sec. 401, authorizing issue of federal reserve bank notes to rettional banks on 
their own notes, secured by direct obligations of the United States or other suitable 
security, in lieu of federal reserve notes. A few such federal reserve bank notes were 
issued as a token in 1933. But the reopening of the commercial banks brought a 
return flow of regular currency from the hoarding public which removed the need for 
this reborn, Aldrich-Vreeland-type emergency paper. The federal reserve bank notes 
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which had been printed were issued in World War II to save labor and materials. 
Authority for their continuance was withdrawn by 59 Stat. 237 (1945), sec. 3. Cf. 
Friedman and Schwartz, 328, 421·22; Goldenweiser, 168, 172. 

An issue related to the note-issuing power of federai reserve banks loomed large 
enough in the 1913 debates over monetary reform to appear, at one point, as suffl· 
cient to block any central-bank-style change. Bryan-representing a still vigorous 
agrarian distrust of bankers-insisted dogmatically that only the government might 
legitimately create money. He saw this principle offended by provision for federal 
reserve notes issued by federal reserve banks two-thirds of whose directors would be 
private persons chosen by private constituencies of member banks, and backed by 
pledge of private commercial paper. In a move critical to the negotiations with the 
Bryan Democrats, the administration persuaded Bryan that his principle of govern· 
ment issue of all money was satisfied by the declaration-the authorship of which we 
do not know-written into the Federal Reserve Act, that federal reserve notes were 
obligations of the United States. Dorfman, 3:339; Dunne (3), 49-50; Glass, 122·25, 
137,190,199;Link, 206·13;Warburg,l:20, 78, 82,105, 110,126,422;Wiltis(l), 
53, 196, 247-50, 429, 456, 467. Along with the provision for a board of "public" 
members, the obligations-of-the-United-States clause became, on the other side, a 
point of opposition from bankers who saw it as another forecast of politically In· 
spired fiat money. Nonetheless, the provision stayed in. Chandler, 35, 36; Glass, 190, 
199; Link, 218, 225, 229, 236; Willis (1), 429. Important as the matter had been to 
bargaining through the legislation, it never emerged as operationally significant. 
Barger, 44; Bradford, 24; Chandler, 39; Harrod, 42. Indeed, Carter Glass quotes 
Wilson's contemporary estimate, that the "obligations" clause was a "shadow," the 
concession of which would save the substance of the bill, to give the Federal Reserve 
capacity to provide a flexible currency. Glass, 125. The declaration lost any sub
stance it ever had as a distinct security when Congress made federal reserve notes 
legal tender for all public as well as private debts and concurrently forbade private 
circulation of gold. 48 Stat. 31, 52, 113 (1933); 79 Stat. 255 (1965). See Bernstein, 
104, Rostow, 49. Bryan's original objection was in substance involved in contentions 
that the issue of federal reserve notes was unlawful coining of money by the banks, as 
was also creation of book credits by the banks, in alleged violation of U.S. Constitu· 
tion, art. I, sec. 8. But the contenders were held to lack standing-claiming simply as 
taxpayers or citizens, without showing infringement of any right distinctive to 
them-in Horne v. Federal Reserve Bank of Minneapolis, 344 Fed. (2d) 725, 728 729 
(8th Cir. 1965), and Koll v. Wayzata State Bank, 397 Fed. (2d) 124, 126, 127 (8th 
Cir. 1968). Cf. United States v. Anderson, 433 Fed. (2d) 856, 858 (8th Cir. 1970). 

338. On establishment of the full statutory control of the federal reserve banks 
and board over lending to member banks, see note 286, supra. The board's Regula· 
tion A set out the restrictive policy on member bank borrowing from the system. 
Access to Federal Reserve discount facilities, it declared, "is granted as a privilege." 
In what became its settled form Regulation A further said that "Federal Reserve 
credit is generally extended on a short-term basis," that long-term credit would be 
available for "unusual situations," but that "under ordinary conditions the contln· 
uous use of Federal Reserve credit by a member bank over a considerable period of 
time is not regarded as appropriate." 12 C.F. R. 201.0 ( 1971 ); see Polakoff, 197, note 
13; Wilson, 251, 255. On official administrative practice as implementing these de
clared attitudes: Clay J. Anderson, 47; Goldenweiser, 86; David H. McKinley, 93; 
Treiber, 257, 259; Youngdahl, liS. The administrative practice dated from the 
mid-19205, Barger, 59. It was reaffirmed by the board in 1955, when member bor· 
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rowing increased after years of abeyance. 54 Fed. Res. Bull. S4S, 546 (1968); Fried· 
man and Schwartz, 233, 268·69; New York Tim~s. 30 July 1968, p. 49, col. 6. 
Member bank custom tended to reinforce the official pressure from the mid·l920s. 
Friedman and Schwartz, 233; Goldenweiser, 86, 116; David H. McKinley, 90, 92, 93, 
l06,107;Polakoff,l93, 20S;Youngdahi,IIS, 124,139. 
· Youngdahl, 124, observes that member bankll tended to feel pressure more from 
the level of their free reserves-or, conversely, the level of their borrowings from the 
Federal Reserve-than from the discount rate. This phenomenon appeared In a differ
ent guise in the effectiveness of Federal Reserve open-market operations. Chandler, 
222·29, 233, 234; Knipe, 283, 284, 295; Polakoff, 194; Treiber, 253, 256, 258. On 
the clumsiness and doubtful effect of discount rate changes within the pattern set by 
Federal Reserve policy and member bank custom: Clay J. Anderson, 23, 24, 44, 46; 
Goldenweiser, 136, 137; Knipe, 122, 281, 283, 294; David H. McKinley, 111; Trei
ber, 256. However, some opinion assigned a higher effect to use of the discount rate, 
at least at some points in Federal Reserve history. Cf. Clay J. Anderson, 45, 46; 
Goldenweiser, 26, 27; Knipe, 281; Polakoff, 196-98. The Federal Reserve committee 
suggestions for more flexible use of discounting were set out In 54 Fed. Res. Bull. 
545 ( 1968). See, also, George W. Mitchell statement to the Joint Economic Commit· 
tee, II September 1968, id., 743. Cf: Berte and Pederson, 124, 125; New York 
Tim~s. 20 November 1965, p. 43, col. 3, 12 November 1966, p. 37, cot. 3, 30 July 
1968, p. 49, col. 6, 22 July 1968, p. I, col. 6, 29 October 1968, p. 63, col. S. The 
Joint Economic Committee seems not to have objected to the general pattern sug· 
gested, but the suggestions were not implemented at any time through 1970. See 
New York Times, 24 September 1968, p. 63, col. S, 6 February 1969, p. Sl, col. S. 
Contrasting with the 1968 suggestion was the conservatism of the Commission on 
Money and Credit, created by the Committee for Economic Development, which in 
1961 advocated retaining the discount facility as a source of temporary credit with 
relatively infrequent changes in the discount rate. Commission on Money and Credit 
(1), 64, 65. 

339. Barger, 252·56, and Goldenweiser, 53, 56, comment on twentieth-century 
monetary theorists who suggested the desirability of a 100 percent reserve require
ment against demand deposits. The implications of a fractional reserve requirement 
situation for the allocation of money control between the law and the market are 
Indicated In Barger, 253, and Tobin, 414·18. Tobin points up the discipline imposed 
by market risks on commercial banks. as well as the opportunity for discretion in 
allocating resources and the flexibility in response to general business and consumer 
demands for money, involved in a regime of commercial banks operating against 
fractional reserves. Cf. Barger, 255. On the other hand, legally required, fractional 
reserves-and legal limits on interest-make the law a limiting factor on market oper
ations, by changing banks' calculations of the profitability of lending, from what 
those calculations would be without the law's restrictions. Tobin, 416. Cf. Barger, 
209-11, 260, 316. Moreover, central-bank open-market purchases, as a technique of 
effecting legal regulation of reserves, may inject another law-created factor different 
from market influence, by tending to lower interest rates and thus make lending less 
attractive to the banks than it might otherwise be. Tobin, 417, 418. Thus, though 
experience shows no tight or automatic relation between reserves and bank deposits, 
the bank discretion thus indicated is not without substantial subjection to the taw. 
ld., 417. Barger, 316, suggests that open-market operations be judged a superior 
money-supply regulatory technique because they do not raise the issue of the level of 
member banks' earnings, as this is inherently presented by decisions on the level of 
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required reserves; thus open-market operations may keep an extraneous Issue from 
intruding on monetary policy. Cf. New York Times, 21 September 1962, p. 37, col. I 
(bankers' advisory committee to Comptroller of the Currency recommends less 
imposition of reserve requirements by law, in order to improve banks' earnings). 

340. The board'' new authority applied to demand or time deposits or both. 49 
Stat. 684 ( 1935), sec. 207. Note 299, supra, provides the background of the act. On 
the sharp impact of formal changes in required reserves: Barger, 31S, 320; Com
mission on Money and Credit (1), 67; Friedman and Schwartz, Sl7, 689; Golden
weiser. 92; Jacoby, 228. But see Jacoby, 233, rating reserves questions as a relatively 
minor part of the course of monetary policy. By statute or by administrative prac
tice, changes in reserve requirements might conceivably be made a more flexible 
device, Jacoby, 227, 228; New York Times, 20 October 1962, p. 24, col. I, 21 
October 1962, sec. 3, p. I, col. I, I March 1967, p. SS, col. I. As it was used it was 
trenerally a rather blunt instrument. Cf. Goldenweiser, 49, SO, 93, 117, 179, 227; 
Jacoby, 220, 221; Mints. 282; Treiber, 260. The rapid, full use of its new authority 
by the board in 1936-37 was taken by critics to show the hazards of weight and 
timing special to this device. Culbertson, I 59; Friedman and Schwartz, 517, 688-89; 
Goldenweiser, 179, 180, 182; Jacoby, 227. Barger, 133, and Goldenweiser, 179, 
however, question that reserve requirement increases were the cause of the recession 
then experiem:ed. Over the span of 1952-64 the board used its new authority to 
make five reductions in reserve requirements. Knipe, 209. In this context, Knipe 
warns that, for want of sufficiently frank and Informative reporting on its use, the 
authority to vary reserves was likely to foster distrust of its employment for banker 
profits. Ibid. A somewhat similar policy view was taken by those who argued that the 
federal Reserve should increase member bank reserves by buying government secur
ities over a wider range of maturities, instead of by lowering legal reserve require
ments; the purchased securities would add to the income of the federal reserve banks, 
and in turn to receipts of the Treasury; lower reserve requirements, on the other 
hand, spelled more profit ·for the l:anks, and the legitimacy of this profit was chal
lenged, since it flowed from measures presumably taken simply for the public inter
est. Barger, 208-12; New York Times, 7 August 1959, p. 29, col. I; 9 August 19S9, 
sec. 3, p. I, col. 6; IS March 1960, p. SS, col. I. 

341. On the early, limited perception of the uses of open-market operations: 
Clay J. Anderson, 48; Barger, 62, 69-71; Chandler, 205, 206, 209, 214; David H. 
McKinley, Ill; Youngdahl, 116, 117. Youngdahl, Ibid, notes the need to wait upon 
the availability of federal securities in volume. Cf. Chandler, 116, 206; Warburg, 
I: 13. That administrative Initiative developed the Instrument, see Clay J. Anderson, 
47, 48; Chandler, 203, 234; fo,ccles, 170; David C. Elliott, 311; cf. Wilson, 271. 
Administrative decision making continued to fiJure large in putting content into the 
open-market technique. Though the Federal Reserve Act limited the system's long
term dealinJs to United States securities, it was administrative action which deter
mined, further, that open-market operations should center on short-term Treasury 
issues and should not at all venture into state or local government securities. Barger, 
31o-t2; Goldenweiser, 87, 89, 90; Youngdahl, 137, 18. It was on administrative initi
ative that experiment wa., made In using open-market dealings to affect the structure 
of interest rates as well as the supply of money and credit. Bogen, 339, 346; Wallich 
and Wallich, 337. The administrators themselves created an executive committee 
within the FOMC in 193S and ended it in 1957. Youngdahl, 121, 122. 

342. The growth in perception of uses of the open-market technique is noted by 
Barger, 308; Chandler, 208, 210, 216, 234; Eccles, 169; Friedman and Schwartz, 
296, 297; Youngdahl, 119, 120. The 1923 advance in formulated doctrine is dis-
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cussed by Chandler, 188, 222-29. 233; Clifford, Ill. 131-33; Friedman and 
Schwartz, 251-53; Youngdahl, 120. 121. On <..'1!ntra1ization of open-market oper
ations: Chandler, 222. 233. 234; Clifford. 106, 108, 110, Ill, 131-33, 22; Eccles. 
168, 169, 170, 174; Friedman and Schwartz, 2SI, 44S, 446; Mints, 281, 282. See 
notes 287, 288, 29()-92, 298, supra. 

343. The prevailing tone of commentators outside the system on the use of 
open-market operations over the span from the mid-1920s into the 1960s tends to be 
skeptical that the technique can be proved to have had determining effect for better 
or worse during most of that time. ('ommentaton vary in assessing responsibility for 
this record. Analyses sometimes emphasize the sharp constraints which general politi
cal and economic circumstances put on the system during many years, especially in 
World Wars I and 11 and the Korean War and in the depression of the 1930s. Bogen, 
344, 347; Friedman and Schwartz, SIS; Knipe. 122; Wallich and Wallich, 319-20, 
334-36. But critics also find considcrable clumsiness and poor judgment in the sys
tem's management. Barger, 99. 101, 104, 107; Bogen, 348-S4; Culbertson, IS9; 
Friedman and Schwartz, 2S4-66, 298, 36S-66. SIS; Knipe. 136, 141. Observers also 
find a root cause for both limited impact and mistaken use of the control instrument 
In what they see as a disappointing record of the Federal Reserve Board and the 
regional banks in creating monetary theory adequate to the system's potential or its 
responsibilities. Clay J. Anderson, 170, 178; Barger, 75; Culbertson, 164, 165; Knipe, 
28; Sproul, 6S-67. Cf. New York Times, 3 February 1969. p. 47, col. 4, 4 February 
1969 p. 47, col. S. 3 March 1969, p. 47, col. 8. 12 March 1969, p. 61, col. 3. 23 
August 1969, p. 3S. col. 6. Mann, 8113, gives a more sympathetic reading of the diffi· 
culties of finding workable monetary policy theory, but by his moderation underlines 
all the more the limited means with which the money controllers were working. 

344. Board of Governors of the Federal Reserve System, Annual Report ( 19S3), 
p. 88; 47 Fed. Res. Bull. 16S (1961); Barger, 182, 184, 186-87; Friedman and 
Schwartz, 632-3S; Rostow. 196-97; Youngdahl, 137-38; New York 1imes, 21 Febru
ary 1961, p. 49, col. I, I 0 March 1961. p. 37. col. 6, 9 March 1962, p. 39. col. 2. The 
1961 change accorded with a recommendation hy the Commission on Money and 
Credit, created by the (privately organized) Committee for Economic Development. 
Commission on Money and Credit (I), 64. 

34S. Clay J. Anderson, 169; Chandler, 23S; Friedman and Schwartz, 191, 
266-67, 297. Had the Federal Reserve dealt freely in United States securities of con
siderable difference in maturity dates, it might have turned open-market dealing into 
an instrument of some selective control, but this was not a sustained policy of the 
board. Cf. Barger, 309-10. 

346. Barger, 8S-96; Chandler, 124-32, I S3-63; David C. Elliott, 313, 314; Fried
man and Schwartz, 25S, 298; Goldenwciser, 152, IS3. 

347. Notes 273, 300, supra. There was sharp but ultimately decisive controversy 
through 1929 preceding the stock market crash, as the board urged qualitative con
trols through pressure by the federal reserve banks on members believed to be lending 
for market speculation. and the New York Federal Reserve Bank argued for quantita
tive control through substantial increase in the discount rate. The difference rested in 
part on the New York bank's objection that qualitative controls improperly invaded 
member banks' market discretion, but also largely on the New York bank's more 
pragmatic objection that qualitative controls such as the board urged were imprac
tical of administration. The 1934 legislation went a good way to meet the pragmatic 
objection, by directing enforcement at broker borrowers more than at lending banks. 
Cf. Barger, 117; Friedman and Schwartl, 2S7, 26S. 
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348. Note 302, supra. On the limited impact of the board's use of its special 
powers, see Friedman and Schwartz, 516, 511·18. Cf. Bogen, 345, 346, 350; Grove, 
141, 155-68. Diverse currents of opinion and interest swirled about the idea of using 
Federal Reserve money-supply powers to influence the allocation of credit among 
different end uses. The CEO's Commission on Money and Credit was unfriendly to 
selective controls on credit, but on pragmatic rather than doctrinaire grounds, 
emphasizing problems of evasion, administrative complexity, and the range of dis
cretion involved in setting goals in many f~elds. Commission on Money and Credit 
(1), 71-76. For expressions against selective controls, as unwise invasions of banks' 
market freedom, see New York 1imer, 10 November 1958, p. 45, col. 2; 24 Septem
ber 1963, p. 51, col. 5 (comptroller of currency); 22 July 1968, p. 51, col. 8 (bank· 
ers' distrust of suggested Federal Reserve line-of-credit plan, lest it veil effort at closer 
control of bank portfolios); 17 February 1971, p. 51, col. 5, and I April 1971, p. 59, 
col. 1 (Federal Reserve opposition to grant of power to influence credit altocations 
according to social priorities), and 23 May 1971, sec. 3, p. 14, col. 3 (banker opposi· 
tion to like proposal). See Barger, 306, 333. Cf. Stein (2), 278. For favoring views 
toward using existing Federal Reserve powers, or granting new powers, to effect 
credit according to specific end uses, see New York Times, 29 December 1959, p. I, 
col. 2 (staff report of Joint Economic Committee of Congress: general controls tend 
to constrain wrong sectors, restricting desirable economic growth); 6 February 1964, 
p. 37, col. 5; 20 November 1965, p. 45, col. 3. and 2 March 1970, p. 55, col. 1 
(board members urge that reserve requirements be set against assets instead of against 
deposits, to this end); 29 August 1966, p. 41, col. 8, and 28 December 1966, p. I, 
col. 8 (reserve requirements changed to influence particular credit uses); 2 July 1969, 
p. 51, col. 4, and 31 December 1969, p. 35, col. 5 (interest rate ceilings to prevent 
run-off of funds from savings banks and savings and loan associations, to disadvantage 
of funds for housing); 23 Aprill97l, p. 49, col. 3 (Senate subcommittee favon Fed
eral Reserve authority to set reserve requirements to influence credit altocations). A 
generalized expression of favor for maintaining substantial market discretion in mem
ber banks was the board's view that, using its statutory power to make rules and 
regulations affecting member banks, it should keep its regulations as flexible as was 
consistent with effectiveness. In the board's view, regulations should be designed to 
interfere no more than absolutely necessary with the ordinary operations of the 
banks. Attorney General's Committee (I), 28. 

349. Part One, supra, notes 203-5 (focus on 1907-type crisis in shaping Federal 
Reserve); supra, notes 305 (1933-34 gold policy), 318, 325 (coolness toward peace
time price controls), 337 (rediscounting limits), 339 (limited concept of reserves), 
341-43 (slow development of open-market operations), 346-48 (caution toward qual
it a tive controls). The bias toward maintaining broad scope for bankers' market 
freedom usualty found expression in such general lines of policy as the text mentions. 
The bias came to more pointed reflection in two instances. (I) The Federal Reserve 
Board seems to have been inhibited from a needed, more effective response to the 
liquidity crisis of 1932-33 by the market-oriented insistence of the statutes on a sub
stantial gold reserve to back Federal Reserve notes. The board may have erred in 
estimating the situation, but the concern seems to have been real and of real impact 
on policy. See note 337, supra. (2) The board rejected arguments from the Joint 
Economic Committee of Congreu in 1959·60 for increasing reserves by open-market 
operations (Including abandonment of the bilts-only policy and purchases of long
term bonds) instead of by reducing reserve requirements. To the committee open· 
market operations made sense, because the securities bought by the system would 
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earn money for the government, while also accomplishing the desired increase of 
bank reserves; reduced reserve requirements spelled more earnings for the member 
banks. For the board, Chairman William McChesney Martin resisted this emphasis; it 
would be "undermining our private enterprise sYStem" by running the banking sys
tem for government profit and by government dictate, Barger, 208-12, especially at 
211. Cf. N~w York nm~s. 21 September 1962, p. 37, col. I (bankers' advisory 
committee to comptroller of the currency recommends few legal reserve require
ments, in order to improve banks' earnings). 

350. Part One, supra, notes 21-24, 125-27; notes 84, 87, supra. See, generally, 
Dunne (4), 9-10. 

351. Berte, 27, 29, and Berte and Pederson, 61-68, 73, 85-90. tOo-7, 136, 141. 
153 (growth of liquidity, in general); Barger, 327-30, Berte and Pederson, 31, 37-38. 
70, too-tot, tl2, Commission on Money and Credit (1), 78, 80, Krooss (1), 268. 
Gordon W. McKinley, 208, 2to-t5, and Tobin, 410, 415 (development of nonbank
ing financial intermediaries, in general); New York Tim~s. 28 June 1959. sec. 3, p. I. 
col. I, 20 June 1961. p. 4, col. 6, 21 January 1962, sec. 3, p. I, cot. 2 (nonfinancial 
corporations as buyers of short-term paper of nonbank financial house5); id., 10 Sep
tember t969, p. 19, col. I, t3 November 1969, p. 65, col. 4, and 18 January 1970, 
sec. 3, p. I, col. 5 (credit cards). A skeptical view of the effect of nonbank financial 
intermediaries on the demand for money balances, and hence on money's velocity, 
with a recommendation against direct federal controls over all such institutions, 
appears in the report of the CEO's Commission on Money and Credit, in 1961. 
Commission on Money and Credit (1), 78-81. An Instance of contract flexibility 
within the frame of Federal Reserve reJ!Ulation was the development of the "federal 
funds" market, in which member banks loaned one another their exL-ess reserve bal
ances with the federal reserve banks. Cf. Barger, 309; Friedman and Schwartz, 278; 
Rostow, 167. But "federal funds" were lent on such very short term as not to com
pete with Federal Reserve monetary control. 

352. Gordon W. McKinley, 210, 2t6. Cf. Barger, 328. 329 (central-bank
influenced interest rates will affect how far other financial institutions than banks 
put funds in play). Government regulation sought to bulwark the financial integrity 
of some of these nonbanking financial institutions, notably insurance companies and 
savings and loan associations. Such regulation reduced potential crisis pressure on the 
money supply from this quarter, but did not amount to including such institutions 
within the frame of monetary regulation as such. Cf. Tobin, 410.411. 

353. N~w York Timn, 28 June 1959, sec. 3, p. I, col. I. 16 July 1961, sec. 3. p. 
I, col. 4, 21 January 1962. sec. 3, p. 1, col. 2. 20 October 1962, p. 24, col. 1. 21 
October 1962, sec. 3, p. I, col. I, I March 1967, p. I, col. 5. Cf. id., 22 Aprill962. 
sec. 3, p. I, col. I, 12 August 1963. p. 29, col. 2 (concern whether unregulated lend
ers for security trading should be brought under Federal Reserve control). In 1961 
the CEO's Commission on Monday and Credit recommended continuing the ban on 
Interest on demand deposits, but converting power over time deposit interest to a 
standby authority; it would extend regulatory power over savings Institutions, also. 
Commission on Money and Credit (1), 167. 

354. N~w York Tim~s. 28 June 1959, sec. 3, p. 1. col. 1. and 16 July 1961, sec. 
3, p. I, col. 4 (volatility of short-term industrial lending to financial markets); id., 20 
June 197t, sec. 3, p. I, col. 7 (1-'ederal Reserve as lender of last resort in crisis threat 
from Penn Central default). 

355. Cf. Commission on Monday and Credit (1). 81, 158-60;Gordon W. McKin
ley, 216,219, 223; Tobin, 410,411,415. 
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356. 48 Stat. 162 (1933), sec. II (b); 49 Stat. 684 (1935), sees. 101 (v) (8), 324 
(c); 12 C.F.R. 217.2, 217.3, 217.7; Commission on Money and Credit (1), 167; id. 
(2), 66, 72-73, 81·83; Friedman and Schwartz, 443-45; Trescott, 207; New York 
Times, 21 January 1962, sec. 3, p. 1, col. 2, 11 March 1962, sec. 3, p. I. col. 6. 21 
September 1962, p. 37, col. I, 21 January 1966, p. 36, col. 8. I 0 June 1969, p. 63. 
col. 3. For particularly sharp expressions by bankers of the claims for market free· 
dom as opposed to official interventions, see New York Times, 21 September 1962, 
p. 37, col. I, 23 September 1962, sec. 3, p. I, col. 1, with which compare, generally, 
Sutton, et al., 233·39. 

357. When the Federal Reserve Board became concerned that issues of negotia· 
ble, short-term notes by member banks might bring into the banks fresh money on a 
scale that might imperil Federal Reserve control of the money supply, the board 
brought member banks' issue of such notes under interest-ceiling and reserve require
ments by amending the definition of deposits in its regulations on those subjects. 12 
C.F.R. 204.1 (0, 217.1 (0 (1971); cf. New York Times, 21 January 1962, sec. 3, p. 
I, col. 2, 10 September 1964, p. 47, col. I, 21 January 1966, p. 36, col. 8, 20 June 
1971, sec. 3, p. I, col. 7. The board had no statutory authority to regulate the com· 
mercial paper Issued by nonbanking financial or industrial corporations. See, id., 2 
July 1969. p. 51, col. 4. The threat then arose that member banks owned by a hold· 
ing company would obtain funds through the latter's borrowing on its own short· 
term paper. The board's authority to regulate issue of such bank holding company 
paper was challenged by the bankers. The president of the First Pennsylvania Com
pany put the challenge squarely in terms of the effect of a proposed board regulation 
upon the value of market freedom: "Such a proposal carries with it the strong impli· 
cation that the commercial banking system is to be routinely denied each competitive 
innovation of a free market and thereby excluded from even the most elementary 
means of corporate finance .... The precedent which this proposal would establish 
raises sharp questions about the ability of commercial banks to survive within our 
economic framework." I d., 2 December 1969, p. 77, col. 4; cf. id., 30 October 1969, 
p. 67, col. 4. Congress settled the point by broadening the board's authority by 83 
Stat. 374 (1969), implemented by the board in 12 C.F.R. 204.115 (1971). A related 
phenomenon was the growth of dollar holdings by banks chartered in the United 
States, in their foreign branches, and the movement of such "Eurodollars" into the 
domestic lending facilities of the parent banks. Under the same broadened authority 
given by 83 Stat. 374 ( 1969), the board subjected such Eurodollar balances to a stiff 
reserve requirement. 12 C.F.R. 204.112 (1971); cf. New York Times, 2 July 1969, p. 
51, cot. 4. 

358. Cf. Barger, 347; Chandler, 9, 10; Culbertson, 166; Goldenweiser, 30; Rob
ertson, 149; Rostow, 145; Sutton, et al., 239. 

359. Notes 281·83 (federalism), 284, 285 (regional federalism), 327 (public 
board), 328-31 (private control elements), 336 (centralization of reserves), 337-48 
(particular powers of board), supra. Cf. Barger, 4o-46; James M. Burns, 176; Joseph 
P. Chamberlain, 169-74; Lawrence H. Chamberlain, 313·21; Dorfman, 3:339; Glass, 
112-16, 178; Link, 203·22, 225, 229, 236; Myers, 260.63; Warburg, I :55, 100, 126, 
412, 422; Willis (1), 83, 173, 247-50, 364, 456, 467. 

360. 38 Stat. 251 (1913 ), title and sec. 13. That the 1913 act's contribution was 
in creating a decision-making apparatus rather than in defining policy goals: Attorney 
General's Committee (1), 19-20; Barger, 286; Chandler, 12-14, Clifford, 86, 347; 
Eccles, 212; Friedman and Schwartz, 171, 193; Mints, 283, 284; Raskind, 300,303, 
304; Sproul, 65, 66. Compare Chandler, 5, 449, on the likely practical wisdom of so 
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limiting the initial legislative effort, with the observations on lack of pre-1913 theory 
for elaborating goals of monetary policy, in Barger, 40-41; Mints, 281, 284; Willis (1), 
12-13, 16, 18, 25, 32, 42, 46, 92. Schumpeter (2), 1078, 1081, 1088, It HH2, 
cautions that we not underestimate the amount of penetrating monetary analysis in 
the development of economic theory from about the mid-nineteenth century on. but 
he notes al110 that the best Insights did not make their way into the common text
books or into the common currents of talk among policy makers. On the practical 
significance of the 1913 act in setting administrative activity in motion, whatever the 
want of legislatively declared goals: Barger, 242; Chandler, 46, 54; Friedman and 
Schwartz, 296; Knipe, 5, 6; Rowe, 67; Sproul, 65, 68; Wll~~an, 271; Youngdahl, 
139-40. 

361. The summary in the text may be deemed too limited, yet at most there 
could be few additions to a list of major legislation relevant to the Federal Reserve 
System after 1913. One addition might be 40 Stat. 556 (1918), which authorized the 
president, for national defense purposes. to redistribute functions among "executive 
agencies"; argument was made that the Federal Re~rve fell within Congress's mean
ing here, and hence when the board complained that the Treasury was meeting too 
much of World War l expen~s from borrowing and too little from taxes, the secre
tary of the treasury threatened an executive order putting all the federal reserve 
banks' funds at Trea5ury disposition-a threat which did not have to be implemented. 
Cf. Chandler, 120.21 ; Clifford, l 00. . 

362. Part One, supra, notes 211, 212, 243; note 305, supra. 
363. 48 Stat. 162 (1933), sec. 8, put on a permanent basis by 49 Stat. 684 

(1935), sec. 101, a~ amended by 53 Stat. 842 (1939). See Part One. supra, notes 
114-16; note 270, supra. 

364. 49 Stat. 684 (1935). On the limited creativity of the a~'t compare Barger. 
134; Knipe, 7-8; Mints, 284; Treiber, 262, 263; Wright, 630. Eccles, 212. 228, com
ments on his desire for a bolder definition of Federal Reserve objectives in the bill 
which he pressed. Cf. Lawrence H. Chamberlain. 347; Friedman and Schwartz, 534, 
447-48. 

365. 60 Stat. 23 (1946); Barger, 232; Clifford. 278; ('ommis.~ion on Money and 
Credit (l), 263; Friedman, 596; Knipe, 7, 197-200; Rostow, 128-29, 145, 25 1; Stein 
(2), 186, 201-2, 214. That the presence of the 1946 act helped spur concern with 
broader economic objectives among particular congressmen and within executive and 
administrative circles. while Congress as a whole showed little enthusiasm for taking 
responsibility for basic redefinitions of monetary policy, compare Auerbach, 193; 
Commission on Money and Credit (I), 263-64. 

366. 38 Stat. 251 (1913), sec. 10; 42 Stat. 620 (1922); Barger. 355; David C. 
EUiott, 309, 311; Mints, 283; Rowe. 74. In shaping the first Federal Reserve legis· 
lation an early proposal was for a central board of four appointive members plus the 
secretary of the treasury, the secretary of agriculture, and the comptroller general. 
Warburg, l :99, 127, 418, criticized this as proposing "a hopelessly political board" 
and found it a definite improvement when, in the bill as passed. the ex officio mem
bers omitted the secretary of agriculture. In 1959 the executive council of the AFL
CIO asked that the Federal Reserve 1\ct be amended "to provide for adequate repre
sentation of labor, the consumer and small business interests" on the board. The 
existing biased membership of the board, said the executive council, produced "mis
guided anti-inflation measures" which brought unemployment and stifled economic 
growth, while increasing bank profits. "The insistence on 'independence' is really a 
masked effort to insure a self-centered bankers' approach to interest rates and mone-
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tary policy." Nothing came of the plea. New York Times, 25 February 1959, p. 34, 
col. I, and 6 March 1959, p. 24, col. 7. When the board was, at Wilson's insistence, 
made a public board, the bankers were given a Federal Advisory Council, as a conso
lation. Note 330, supra. This was a gesture toward a particular interest representa
tion, but an interest which-unlike commerce or agriculture-was immediately in
volved in the administration of the sYStem of money. This distinction was not con
vincing to Congressman Wright Patman-long distrustful of banker Influence on 
general economic policy-who in a 1938 bill and hearings unsuccessfully pressed to 
abolish the advisory council a.' part of several items for reducing bankers' Influence 
within the Federal Reserve System. Barger, 135-36. The advisory council was not 
merely available to initiate advice, but was also consulted by the board relative to 
proposed Federal Reserve regulations. Attorney General's Committee (I), 32 33. A 
more weighty inclusion of interest representation In the top decision-making ma
chinery might be seen in the presence of five federal reserve bank presidents as voting 
members among the twelve memben of the Federal Open Market Committee. In 
1938 hearings board chairman Eccles criticized the presence of these officials on the 
FOMC, because they were selected by private bankers and businessmen and hence, 
Eccles thought, less plainly represented the public Interest than did the board mem
bers. Clifford, 332; cr. Eccles, 168, 169. 

367. Barger, 78. 79, 108-11, 13S,136;Ciifford, 222, 348; Mints, 284. Instructive 
of the kind of stalemate that was likely to block a fresh statutory directive to the 
board was the episode of 1959. Democrats on the House Ways and Means Committee 
proposed to attach to a bill approving temporary Increase in the interest the Treasury 
might pay to market savings bonds and long-term bonds a "sense of Congress" decla
ration, that the Federal Re~erve System, while pursuing Its primary mission of admin
istering a sound monetary policy, should to the maximum extent consistent with 
such policy use such means as would aid the economical and efficient management of 
the public debt and should, where practicable, bring about needed future money 
expansion by buying United States securities of varying maturities. The declaration 
was opposed by the board chairman, the secretary of the treasury, and Republican 
congressmen, as inviting government-sponsored inflation. New York Times, 11 July 
1959, p. I, col. I; 12 July, sec. 3, p. I, col. 8; 24 July, p. I, col. 3; 25 July, p. IS, col. 
8; 24 July, p. I, col. 3. Speaker Rayburn complained bitterly of what he viewed as 
the Federal Reserve's Intransigence. ld., 24 July 1959, p. I, col. 3; see note 380, 
Infra. The proposed amendment was also criticized, however, because it did not state 
policy on the reserve's use of its authority regarding the discount rate or bank re
serves, and because on the other hand it was unnecessary to legitimize Federal 
Reserve dealings In long-term securities, since the system already asserted that prerog
ative; thus, its suspicious opponents argued, the amendment might have the hidden 
purpose of pegging Interest rates on government securities for expansionist ends, and 
if so, that had better be an openly declared goal. ld., 2 August 1959, sec. 3, p. I, col. 
8; cf. 3 August, p. 35, col. 2. The amendment's sponsor answered that, to the con
trary, its aim was to urge the Federal Reserve, when It felt that credit expansion was 
desirable, to accomplish It by open-market purchases rather than by reducing mem
ber bank reserve requirements, so that the Federal Reserve might get more earnings, 
part of which would go back to the Treasury. ld., 7 August 1959, p. 29, col. 1. and 9 
August, sec. 3, p. 1, col. 6; cf. IS March 1960, p. SS, col. I. Nothing further came of 
the proposal. 

368. See note 388, infra. 
369. Cf. James M. Burns, 41, 100, 171; 'Kenneth Cu1p Davis, 44-45, 49-SO; 

Landis, S6-S9, 15, 81. 



ALLOCATIONS OF CONTROL / 323 

370. Cf. Barger, 313;Clifford, 86; Friedman and Schwartz, 103,266-67,297. 
371. Blakey and Blakey, 60.70; Blum and Kalven, 7-12; Dorfman, 3:218-19. 483; 

Groves, 444-45; Myers, 218, 24().41, 266; Ratner, 280.87, 298-307; Wiebe (2), 
92-93,219. 

372. United States v. Philadelphia National Bank, 374 U.S. 321, 324, 337 (1963) 
(Court notes this is first case before it regarding application of the antitrust laws to 
the commercial banking Industry), and id., 324, note 2 (for economic and lristorlcal 
materials cited); see Ufland, 15-19; Rostow, 213, 259, 368. Kaysen and Turner, 42, 
list commercial banking as a sector "exempt" from the antitrust laws. However, the 
"exemption" was not one dec:lared in the basic statutes or spelled out plainly in legis
lative history. It was constituted, rather, by the practice for many years of not in
voking the anti_trust laws in the field, partly perhaps from a now out-moded, limited 
view of what activities were in or affected interstate commerce, partly per~aps be
cause the national bank system was still regarded as largely an instrument of govern
ment monetary policy, partly from ill-defined assumptions that the many specialized 
legal regulations of banks should be deemed sufficient to police their market behav
Ior. Cf. United States v. Philadelphia National Bank, supra, 327-30; Berte (I), 591; 
(Note) 75 Harv. L. Re11. 156, 759-60. The result, in any ca!IC, was that for years anti
trust administration paid little or no attention to banking. Speaking with reference to 
investment as well as commercial banking, Berte (2), 434, observes that "(in 1932) 
there was no question whatever where the chiefs of the American economic power 
resided. They were the dominant figures In the banks and banking houses clustered 
near the corner of Broad and Wall Streets. and a few counterparts in Chicago. Their 
rule was then nearly abwlute. They had no respect at all for the 'free market.' They 
could only be challenged by politics; they were, in the event. challenged by Franklin 
Roosevelt." Compare New York Times, II November 1969. p. 61, col. 3 (Waller 
Heller, economist and former CEA chairman, notes that failure to enforce the anti· 
trust laws or lift governmental restrictions on market competition limit the effective
ness of both fiscal and monetary policy); Knipe, 28-30 (Federal Reserve influence 
decreases as impact moves from bank reserves, to bank assets, to volume of demand 
and time deposits, to general conditions of the economy), 201 (most cost-of-living 
increases of fifties and early sixties flowed from the exerci!IC of power by economic 
blocs almost immune to any Federul Reserve actions). The handling of antitrust 
policy may have reached directly into the Federal Re!lerve Board in one instance. 
Eccles, 45Q-53, indicates that he believes that he was not reappointed as board chair
man In 1948 becau!IC of pressure exerted through political channels by California 
banking Interests concerned to halt antitrust action against a bank holding company 
in that state, the Transamerica Corporation. Though no longer chairman, Eccles did 
stay on the board, to play an influential role there. Cf. Barger, 355; Dana. 162-64. 

373. Chapter I, note 243. 
374. Lawrence H. Chamberlain, 324-33. 
375. Barger, 118-21, 363, 364; Lawrence H. Chamberlain, 346-51; Eccles. 181. 
376. Bailey, 106, 161-64, 173, 181,237. 
377. On the audit situation before 1933, and the 1933 change: Clifford 78. 84, 

140, 355; Commission on Money and Credit ( 1), 86; Raskind, 302:Nt>IV York Times, 
4 April 1967, p. 40, col. 6. Cf. Robertson, 177 (analogou5 exemption of comptroller 
of the currency from GAO audit). Clifford, 3SS, note 23. suggests that the 1933 
change was made to offset the a.<~sessment Congress had put on the regional banks, of 
one half their surplus, to launch the I'DIC. Note, however, Eccles's caution attainst 
exaggerating the significance of budgetary independence, in light of other pressures 
on the system to tit its policies into the government's general economic policies. 
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Clifford, 140, 141. Functionally analogous to the formal budgetary independence 
given by freedom from GAO audit was the contribution to practical independence 
given the banks by their earnings from open-market operations. Cf. Barger, 209-10, 
316. Bryan v. FOMC, 235 Fed. Supp. 817, 879, note I (D. Montana 1964) declared, 
obiter, that FOMC operations were not in violation of U.S. Constitution, art. I, sec. 9 
(7), that no money shall be drawn from the Treasury but in consequence of appropri
ations made by law, and that a regular statement and account of the receipts and 
expenditures of all public money shall be published from time to time. In the court's 
opinion, this clause refers only to dealings in funds arising from taxes and excises 
required by law to be deposited in the Treasury; funds are not "public money" 
within that clause of the Constitution simply because they are received by a federal 
agency in the lawful exercise of Its public functions. The court cites Varney v. Ware
himer, 147 Fed. (2d) 238, 245 (6th Cir. 1945), cert. denied, 325 U.S. 882 
(1945)-not a case involving regulation of money-where the point was held, dog
matically, without analysis. The Federal Reserve System was omitted from audit 
provisions of the Government Corporation Control Act of 1945 on recommendation 
of the comptroller general, because he deemed Federal Reserve internal audit pro
cedures satisfactory and because the banks were owned by their member banks; the 
FDIC was put under qualified jurisdiction of the GAO. 59 Stat. 597 (1945), sees. 
201, 202; Clifford, 356. Over the years various suggestions came to nothing, to put 
the system under external audit, or-more drastlcaUy-to require that it obtain its 
operating funds from Congress and to abolish member bank stockholding in the 
regional banks. Clifford. 356, 361-67; Raskind, 302; Rowe, 136-58. The board elab
orated internal audit procedures to conciliate congressional critics who wanted ex
ternal audit and went so far a.~ to suggest amending the Federal Reserve Act to re
quire joining private, independent accountants in auditing the board. and to ratify 
this practice as already applied by the board to the regional banks. These actions did 
not satisfy the leading critic, Congressman Wright Patman. Clifford, 354, 366. 

378. Congress held hearings In response to criticism that unduly restrictive action 
by the Federal Reserve produced a pronounced drop in farm products prices in 1920. 
This critil:ism was all after the event and the congressional committee·in 1922 acquit
ted the board. though criticizing it for not earlier braking the general price rises of 
the lime, while recognizing that the board had been under Treasury pressure to sup
port the 1919 "war" loan. David C. Elliott, 309, 311; Goldenweiser. 136, 137; 
Raskind, 304. Friedman and Schwartz, 255, hypothesize that the criticisnts made of 
the tight policy in the 192Q-22 episode may have made the board less vigorous In 
curbing credit expansion on the even of the 1929 collapse. They attribute a modest 
enlargement of open-market operations in 1932 to congres.~iona1 pressure and to the 
legitimizing force of the Glass-Stcagall Act, broadening the collateral on which fed
eral reserve banks might advance funds to their members. 47 Stat. 56 (1932); Fried
man and Schwartz, 191, note 4, and 363. 

379. Knipe, 197, 198. 199, 200, generalizes for the span from about 1952-65 on 
the combination in the board and FOMC of favor for price restraint and avoidance of 
plain statement of that prevailing criterion. On particular episodes, see Barger, 187 
(1961 shift from bills-only policy); Clifford, 255 (1951 Senate activity may have 
stiffened board for its stand for independence of the Treasury); Knipe. 85 (1952 
move against inflationary trend), 88, 89, 90, 220 (Federal Reserve tactical shifts in 
sprlns of 1953 accompanying consressional criticism), 114, 115, 119, 122 (separate 
episodes of credit easing in May 1956 and October 1957 in context of congressional 
and White House criticisms), 141, 142 (March 1960 easing of credit following criti-
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cism by some senators and by candidate John F. Kennedy). See, also, note 380, infra. 
380. New York Timer, 24 July 1959. p. I, col. 3. See note 367, supt'a. 
381. 49 Stat. 684 (1935), sec. 203 (d). Eccles opposed these enlarged reporting 

requirements, as encroaching on Federal Reserve independence. Clifford, 136, 137. 
The years 1961-64 saw skirmishes between the Joint Economic Committee, or some 
of its members, and the board over the adequacy of the reporting done by the board 
and the FOMC. New York 71mes, 7 Dt~ccmber 1962. p. 59, col. 2; 18 March 1963, p. 
t 3, col. 2; 23 September 1963, p. 4:1, col. I; 6 February 1964, p. 37, col. 5. The 
board resisted publicizing details of dt·cision making by it or the FOMC, as likely to 
create misleading impressions in the public and to sensitize the market unduly to 
Federal Reserve actions as compared with market response to the general business 
situation. Congressman Wright Patman successfully pressed the board to more revela
tions, however, when he claimed that the new "freedom of information" act, 80 Stat. 
250 (1966), required that FOMC records be made available to the public forthwith. 
The board responded by deciding that FOMC decisions would be published three 
months after each FOMC meeting and that unpublished records of the board and the 
FOMC would be made available on request, unless they fell within stated statutory 
exceptions. New York Time.~. I 5 August 1966, p. 39. col. 7. Congressman Patman 
complained that still not enough information was made available. ld., 30 June 1967, 
p. 5 t, col. 3. Knipe, 116, found the published data of limited use, because it was 
belated and often couched in Delphk terms. Even so, publication of FOMC records 
revealed matters theretofore reserved for distant historians. Cf. New York Times, 28 
January 1970, p. I. col. 6. Senator William Proxmire later successfully pressed the 
board for expansion of information furnished to Congress. See note 382. infra. 

382. 60 Stat. 23 (1946), sees. 3 (Economic Report of the President), 4 (l') and 
(d) (CEA), 5 (b) (Joint Committee of Congress on the Economic Report); Barger, 
378; Clifford, 326. Though the committee provided more continuity and expertness 
in inquiry. the board had as great asSl'ts of the same kind of its own, and a stubborn 
and adroit board chairman could battk the committee to a draw on a llarticular issue, 
as Chairman Martin did in 1961 over the issue of enlarging open-market operations 
rather than reducing member bank re~erves to expand credit. Barger. 208-12. Com
pare the hearings called by the committee in reaction to the board's December 1965 
Increase in the discount rate, with the Joint Committee's eventual mild recommenda
tions for more consultation between the board, the secretary of the treasury, and the 
CEA. New York Times, 8 December 1965. p. I. col. 3:14 December 1965. p. I, col. 
I; It February 1966, p. 30, col. 3. Cf. id., 28 January 1970, p. I. col. 6. Having 
made the signal it desired, the board did not immediately press hard. but rather for 
some six months U'ICd open-market operations to keep credit ea~y. after which it 
began a sharp tighteninJl. Meanwhile, though the administration did not seek the tax 
increases that the Federal Reserve staff wanted. administration spending was curbed, 
the Investment lax credit was suspended, and government borrowing was curtailed. 
The pattern was that of give and take. rather than of sharply drawn lines of superior
ity and subordination. See New York Times. 14 September 1966. p. 63, col. 6; 21 
September 1966, p. 61, col. 2; 4 December 1966. sec. 3, p. I, col. 8. More indicative 
of the constructive possibilities in interplay between board and committee were 
events of 1968 concerning congressional directives and system response. The Joint 
Economic Committee proposed guidelines for the FOMC, whereby the system would 
increase the money supply accordinj! to the growth rate nf the economy, with an 
annual growth rate from 2·6 'lercent, though the directive would not deprive the 
system of all discretion. The Joint Cummittcc was critical of the extent of swings in 
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Federal Reserve policy and expressed its wish for more information on Federal Re
serve decision making. ld., 10 July 1968, p. 49, col. S. The board said that it would 
give more information and would also furnish an annual estimate of desirable mone
tary policy early in each year. ld., 7 August 1968, p. 57, col. I. Later, however, the 
board hedged apparently on the question whether it would respond to the committee 
request for explanations when in any quarter the money supply might exceed the 
committee's suggested bounds. ld., 9 August 1968, p. 47, col. 2. Then the board 
agreed, and Senator William Proxmire accepted for the committee, that there be 
quarterly reports to the committee from the board on monetary and financial devel
opments, including but not limited to the money supply, and hence avoiding a sharp 
focus on the movement of the money supply within the suggested 2-6 percent range. 
Id., 10 September 1968, p. 59, col. 2, and 12 September, p. 71, col. 2. 

383. See, e.g., Federal Reserve Bank of Richmond v. Kalin, 77 Fed. (2d) 50 (4th 
Clr. 1935) (bank as noteholder); Federal Reserve Bank of Atlanta for use of Amer
ican Surety Co. of New York v. Atlanta Trust Co., 91 Fed. (2d) 283 (Sth Cir. 1937), 
cert. denied, 302 U.S. 738 (1937) (bank as endorser}. 

384. Norman v. Baltimore cl Ohio Railroad Co., 294 U.S. 240 (1935); Perry v. 
United States, id., 330 (1935). 

385. cr. Knipe, 3. 
386. On competitive equality: First National Bank of Bay City v. Fellows, ex rei. 

Union Trust Co., 244 U.S. 416 (1917). On par collections: note 279, supra. 
387. Raichle v. Federal Reserve Bank of New York, 34 Fed. (2d) 910, 916 (2d 

Cir. 1929}. Cf. Attorney General's Committee (I}, 45. 
388. Raichle v. Federal Reserve Bank of New York, 34 Fed. (2d), 910,914 (2d 

Cir. 1929); see Bryan v. FOMC, 235 Fed. Supp. 877, 882, note 2 (D. Montana, 
1964}. Cf. First National Bank of Bay City v. Fellows, ex rei. Union Trust Co., 244 
U.S. 416, 427 (1917} (Congress may delegate to board power to determine what 
operating authority a national bank must have to be functional competitor of state 
bank); Hampton cl Co. v. United States, 276 U.S. 394, 404-S (1928) (necessity of 
effective handling of detailed economic judgments warrants delegation to commission 
of power to adjust tariff rates in light of foreign costs of production); Yakus v. 
United States, 321 U.S. 414, 423, 424 (1944} (to protect dollar's purchasing power 
in wartime Congress may give administrators broad powers to regulate prices In mar
ket}. But cf. Wright, 629. 

389. Horne v. Federal Reserve Bank of Minneapolis, 344 Fed. (2d) 725 (8th Cir. 
1965}; Koll v. Wayzata State Bank, 397 Fed. (2d) 124 (8th Cir. 1968); cf. United 
States v. Anderson 433 Fed. (2d) 856 (8th Cir. 1970). 

390. These authorities over de jure and de facto access to the commercial bank
ing business originated with 13 Stat. 99 (1864 ), sec. 17 (comptroller of currency), 
and 48 Stat. 162 (1933), sec. 8, creating sec. 12B (e) of the Federal Reserve Act. 
From 1864 into the mid-1870s, the comptroller asserted some discretion in granting 
or denying national bank charters; from about 1875 until the middle 1920s the 
comptroller's office treated the national bank legislation as in substance a free
banking law, with little except formal check on charters; in particular, the Banking 
Act of 1933 set stiffer terms for charters, though policy varied in tightness of 
application under particular comptrollers. Attorney General's Committee (2), 16, 17; 
Commission on Money and Credit (2), 40; Robertson, 59-61, 66-69, 126, 128-31, 
149, 153-54; Trescott, 269. On FDIC influence on the creation of banks: Attorney 
General's Committee (2), 37, 38; Commission on Money and Credit (2), 41; Fried
man and Schwartz, 436-37; Raymond P. Kent, 62, 63; Trescott, 207, 266. There was 
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occasional friction through the mid-1920s, when the comptroller chartered national 
banks which the board had rejected as state-chartered institutions to be system 
memberL Clifford 77. 78. FDIC practice included a facet analogous to the corpora· 
tion's role in affecting the number of banks in operation, in that agency's policy to 
foster consolidations or reorganizations to absorb a weak institution and to keep its 
assets available to its community. Cf. Goldenweiser, 172. The Federal Reserve Board 
recognized the overlap of regulatory jobs among it and other agencies by its practice 
of submitting draft Federal Reserve regulations not only to the American Bankers 
Association and the Federal Advisory Council, but also to the comptroller of the 
currency. the FDIC, and the SEC. Attorney General's Committee (I), 32, 33, 34·36. 

391. The RFC originated in 47 Stat. S (1932). Essential to its assistance to banks 
embarrassed by frozen assets was the provision for fresh stock issues by national 
banks, and for RFC subscriptions to banks' preferred stock. in 48 Stat. I (1933), 
Title Ill. See Friedman and Schwartz, 427, 428; Goldenweiser, 167-69; Hacker and 
Zahler (2), 379; Jones and Angly, 17. 19-20. 25·26. 32, 33·37, 39-40; Myers. 323; 
Taus, 191; Wailich and Wallich, 329. 331. Before 1933 the RFC was hampered by 
statutory limitations; it lacked statutory authority to contribute to banks' capital. 
and it was believed to be under requirement to publish the names of all borrowing 
banks, a publicity which banks wished to avoid. Conceivably it might have pumped 
funds into the banks before 1933 by vigorous open-market purchases of government 
securities, but it did not see that its function was to move this far into the role of 
central bank as lender of last resort. Cf. Bcrle and Pederson, 126, 127; Friedman and 
Schwartz, 325, 330. 331; Goldenweiser, 165; Trescott, 205. See the discussion in 
Berte and Pederson, 192. 195, 199, of the question whether Congress should create a 
lender of last resort for investment capital. The RFC was involved. but only as instru· 
ment and not as seat of policy making, in President Roosevelt's moves to devalue the 
dollar as a device to raise depressed commodity price levels. With the Treasury then 
under legal obligation to pay $20.67 per ounce for gold. the RI'C· ·under White 
Houle direction-undertook to pay increasing pril:es for gold. paying in its own de
bentures, which the Treasury was obligated to buy from their holders on tender at 
face value. Undersecretary of the Trea~ury Dean Acheson firmly opposed this mea· 
sure, as one without authority in law; his opposition was the basis for his subsequent 
resignation. Acheson. 186·92. 

392. Commiuion on Money anti Credit (2), 36·38; Culbertson, 166; Hepburn, 
322·23; Robertson, 69·81, 107·12. 134·38; Sproul, 64; Treiber, 249; Trescott, 208; 
Wallich and Wallich, 329. 331. 
. 393. Cf. Friedman and Schwartz. 434, 440, 441. 684. True. in 1932 some of the 
opposition to creating federal deposit insurance came from Federal Reserve officials, 
who in some ill-defined way saw such a program as an undesirabl~ competitor with 
the system in regulating money. I d., 321 and 321. notes 27. 28, 435, note 13. 

394. Berte and Pederson, 126. 127; Friedman ar:d Schwartz, 330, 331; cf. Jones 
and Angly, i9, 20, 33. 

395. It was significant that controversy over increased charterinl! of national 
banks as well as over national bank branching in the controversial regime of 
Comptroller James J. Saxon (1961·66) centered on the comptroller's declared policy 
of promoting more competition in banking. Fischer, 218·22; Robertson, 154, 162; 
Smith and Greenspun, 44; New York Times. S November 1966, sec. 3, p. I, col. 3. 

396. Barger, 35; Commission on Money and Credit 12), 97; Robertson, 137, 
166-67; Wyrick, 4. But cf. Eccles. 267, 283. 

397. Board of Governors. An11ual Report. 1938. 89; Barger, 326, 349; Eccle!l. 
276. 277; Robertson. 135·37: Trescott. 203. 
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398. Critics of overlapping examination assignments differed over whether exam
ination should be concentrated In one agency, or divided between the comptroller of 
the currency and the FDIC, but the prevailing judgment was that the task should be 
removed from the Federal Reserve Board in order to help the board center its ener
gies on monetary policy. Barger, 350; Clifford, 161, 189; Sproul, 76, 71;New York 
Times, 21 September 1962, p. 37, col. 1 (bankers committee advisory to comp
troller), and 12 April 1965, p. 53, col. 8 (banker opinion distrusts consolidating 
examinations in but one agency, favors coordination by secretary of the treasury). 
On particular frictions among agencies all holding examination authority, see (Note) 
65 Colum. I •. Rev. 660 (1965). But cf. Attorney General's Committee (2), 40, 41. 
Various statutes also charged the Federal Reserve Board with regulation primarily 
directed to the fostering or preservation of comj>etitive markets, or to promotion of 
sound lending practices. Thus it had responsibility (I) under 41 Stat. 378 (1919) to 
pass on applications to create foreign branches and subsidiaries of member banks; (2) 
under 44 Stat. 1224 ( 1927), sec. 9, to pass on applications of state-chartered member 
banks to establish branches; (3) under 47 Stat. 162 (1933), sec. 18, 48 Stat. 684 
(1935), sec. 311, and 70 Stat. 133 (1956), sec. 3, to engage in certain regulation of 
bank holding companies; and (4) under 64 Stat. 873 (1950), sec. 2 (amending Fed
eral Reserve Act, section 18(c)) to pus on mergers involving a state-chartered mem
ber bank. There was substantial opinion that these functions should be removed from 
the board, to allow it to focus better on monetary policy, especially since there were 
confusing overlaps of authority under some of these statutes among the board, the 
comptroller, and the FDIC as well as state supervisory bodies. Barger, 35 I; Knipe, 13, 
14; New York Times, 28 May 1962, p. 28, col. 3 (board member recommends put
ting all competitive-market regulations In a new federal banking commission); New 
York Times, 21 September 1962, p. 37, col. I (sintilar recommendation of bankers 
advisory committee to comptroller) as well as id., 25 September 1962, p. 49, col. I 
and 8 October 1962, p. 35, col. I (advisory committee's recommendation distrusted 
by those fearing more liberality toward branch banking); id., 27 March 1964, p. 26, 
col. 3; id., IS September 1969, p. 69, col. 8 (talk of White House executive order to 
put all regulation in protection of banking competition In FDIC and comptroller). 
Congress partly responded to such criticism by 80 Stat. 1314 (1966), authorizing the 
board to delegate "any of its functions, other than those relating to rulemaking or 
pertaining principally to monetary and credit policies," to hearing examiners, board 
members, or employees of the board or the regional banks. The board took its first 
step under this new authority by delegating various functions, for example the ap
proval of domestic branches of state-chartered member banks, to regional banks or to 
members of Its own staff, especially div~slon heads. The board declared that It re
tained power to review its delegates' actions and authorized any of its delegates to 
certify to the board any question deemed of high Importance. 53 Fed. Res. BulL 
1965 (l961);New York Times, 12 June 1967, p. 67, col. S. 

399. See, supra, notes 361-64, 366 (congressional action and inaction on policy 
directives and on system structure), 378-82 (board relations with congressional critics 
and committees). One proposal in 1913 would have made the secretary of agriculture 
an ex officio member of the Federal Reserve Board. Conservatives saw this as em
bodying their worst fears of "political" influence on money and counted it a gain 
that the ex officio members were finally limited to two who might be deemed more 
responsive to "sound" money values. Note 366, supra. Bryan Democrats, on the 
other hand, regarded the presence of the two Treasury officers with distrust, as 
opening central policy making to Wall Street Influence. Cf. Glass, JOQ-110. On the 
1935 act changes: Barger, 119-20; Commislion on Money and Credit (1), 86; Rowe, 
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83, 84; Wallich and Wallich, 330. The comptroller of the currency was taken off the 
board less from objection to his presence as such than from the fact the secretary of 
the treasury in 1935 was offended by the idea that his subordinate might stay while 
the secretary had to leave. Clifford, 139; Eccles, 222. Senator Glass was a strong 
advocate of removing the secretary from the board. arguing from his own experience 
as secretary of the treasury that that official was thus positioned to exert undue in· 
fluence on the board, for the treasury's interests, Clifford, 138. For an earlier opinion 
to like effect, see Warburg, I :476·77. In 1919 Secretary Glass exerted himself to get 
an attorney general's opinion that the board might overrule discount rate changes 
proposed by a regional bank and threatened to have Benjamin Strong removed as 
governor of the New York bank. Chandler. 163·64. TI1e record shows no other 
instance of such stark pressure by the secretary, however. Barger, SO, 64, argues that 
the secretary's influence was exaggerated in the debate; in the twenty years in which 
they sat, the ex officio members att,~nded the board meetings irregularly, and the 
appointive members shaped most polil:y. Wallich and Wallich, 330, are likewise skep
tical that the change practically enlarged the board's freedom, and suggest, rather. 
that it may have weakened liaison between the Federal Reserve and the Treasury 
when the growth of the public debt called for closer collaboration. If this latter effect 
operated, It was reduced by the growing activity of the Council of Economic Advisers 
under the Employment Act of I 946. Note 414. infra. Chronically suspicious of 
banker-minded favor on the Federal Reserve Board for price stability at the expense 
of economic activity and employment, Congressm;m Wright Patman in 1938 and 
again in 1964 proposed that the board be enlarged, made removable by Congress, or 
limited to four year terms, and that the Secretary of the Treasury again sit ex officio. 
The board's chairman opposed the 1964 propo~l. as unwieldy and as unwisely put· 
ting the government's chief officer to pay the government's bills in a position to 
create the money with which to pay them. Nothing came of the proposals. Barger. 
13S·36; New York Times, 20 January 1964, p. 28. col. 8; New York Times. 22 
January 1964, p. SO. col. 4; id., 9 Mardi I 964. p. 4S. col. 6. 

400. Cf. Auerbach, 23S; Eccles, 460.62; Friedman and Schwartz, 474; Knipe, 
218. See also New York Times. 7 January 1963. p. 13. col. 3. and 9 March 1964, p. 
45, col. 6 (board chairman Martin recognizes that Federal R ::-:rve "independence" 
depends on cooperation with White House); id., 2 March 1966, o;ec. 3, p. I. col. 5 
(president of Federal Reserve Bank nf New York observes that the system "Is not 
independent of the Government, but independent withill the Government"). Of 
course this realism was not inconsistent with recognizing that lel!islative history 
showed that in a measure the Federal Reserve Board was intended to he "an indepen· 
dent board or Government Establishment," not merely a supervisory hody but rather 
"a distinctly admini~trative board with extensive poweu." Opinion of the Attorney 
General (T. W. Gregory) to the Secretary of the Trea~ury, 16 November 1914, 30 
Opinio11s oJ' tile Attomey Uenerol 308. 3tl. 314 (Washington, D.C .. 1919). On the 
other hand, Minh, 28S, 2116, argues that Congress. with authority to delegate all 
monetary policy making to the Tre:~sury. should probably do so because Treasury 
surpluses and deficits so unavoidably affect the money supply. especially since fed· 
eral government operation~ have become as large as the)' have. The record showed 
that even in peacetime government borrowing wa~ sometimes of sul·h extent that 
Federal Reserve support had to be nn a !ICalc affecting the monetary situation. See 
New York Times. 19 February 1969, p. 61. col. 3; 13 May 1970. p. 61. col. 6; cf. ld .. 
18 May 1970, p. 47. col. 7 (possibilities of Treasury seeking funds by auction or by 
investing trust funds). 
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401. 49 Stat. 684 (1935), sec. 203 (b). The 1913 act had put board termsat ten 
years, and the Banking Act of 1933 had lengthened them to twelve. The 1933 act 
had stricken the stipulation of the 1913 statute that board members be removable 
only for cause, but the 1935 act restored that safeguard. The 1935 act reduced the 
board from eight to seven memben, now all appointive. By the accidents of history 
the new four-year terms of the chairman and vice chairman of the board fell In the 
middle of a presidential term, and the matter thus stood, in contravention of the 
original intention. The (unofficial) CED Commission on Money and Credit recom
mended In 1961, as did President Kennedy and Chairman Martin, that the terms be 
adjusted to be coterminus with presidential terms, but the idea now stirred opposi
tion In the name of the board's Independence. Commission on Money and Credit (I), 
87; Knipe, 12; Rowe, 83, 84; Walllch and Walllch, 330; New York Times, 13 June 
1962, p. 38, col. 3; ld., 30 June 1964, p. 32, col. 1; ld., 29 October 1964, p. 18, col. 
3. The Commission on Money and Credit also recommended that the president be 
assured of one opportunity to make an appointment to the board soon after his in
auguration, by putting the board at five members, with terms overlapping so that one 
would expire every odd year, with rnemben eligible for reappointment. In a some
what odd alliance, Congressman Wright Patman also favored such overlapping short 
terms, but would limit each appointee to one term. Commission on Money and 
Credit (1), 86-81;New York Times, 21 December 1964, p. 49, col. 7. 

402. On World War 1: Barger, 54-56; Clifford, 198, 199. 101-3; David C. EUiott, 
301-4; Friedman and Schwartz, 239; Goldenweiser, 133, 134. On World War II: 
Barger, 143-46, 166; Bogen, 339, 341-46; Clifford, 164, 165, 180, 183, 186, 188, 
195; Friedman and Schwartz, 552, 553, 563, 568; Goldenweiser, 185-87, 192·95; 
Wallich and Walllch, 337. On Korea: Barger, 161-62; Clifford, 230, 231, 233-35; 
Friedman and Schwartz, 61D-Il. Even under the pressures of war, there were Inci
dents of controveny between Federal Reserve desires to curb Inflation and Treasury 
desires for ready financing at favorable rates. But always, under such circumstances, 
the board felt compelled to act to support Treasury flotations, as the Treasury 
wanted them supported. See note 361, supra (Treasury threat of invoking Overman 
Act in World War I); Barger, 142, 144 (World War II arguments of Federal Reserve 
for higher short-term interest rates); Barger, 162, and Clifford, 234-35 (Federal 
Reserve support of low-yield Korean-period Treasury issue made in face of Federal 
Reserve increase in discount rate). 

403. Indicative of the leeway afforded in peacetime for quite sharp differences 
between the board and the White House Is the handling of the board's December 
1965 increase In the discount rate, cited. in note 382, supra. Compare the text accom
panying notes 378-380, supra. One might expect that the urgency for government 
response to the 1930s depression would have produced some clear-cut example of the 
board's yielding to White House or strong congressional leadership under a peacetime 
emergency. But the board never asserted itself to draw such an issue; In most of that 
period It was relatively passive, In part, at the outset, for want of a strong leader 
within Its own membership (before Marriner Eccles became chairman In 1935), partly 
because It feared that bold use of its new open-market tool might bring Federal Re
serve note Issues perilously close to the statutory gold reserve requirement, and 
largely because It seemed to despair of the efficacy of monetary measures in the face 
of so great a decline in business will to venture. Cf. Clay J. Anderson, 158, 160; 
Friedman and Schwartz, 407-19, Sil-lS, 517-20, 532-34; Goldenweiser, 161, 162, 
175; Timberlake, 204. Though it must ultimately bow to determined use of their 
law-making powers by the president or Congress, the board was not precluded from a 
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leading role in debating the formulation of policy affecting the system of money, yet 
it was not heard or was not a significant participant in shaping such key decisions as 
those over gold, or ex.pansion of the lender-of-last-resort functions of the Reconstruc
tion Finance Corporation, or Congress's creation of the Thomas Amendment threat 
of inflating the national currency. The minor consultative role of the Federal Reserve 
authorities when the president launched his gold policy is reflected in Acheson, 
189-90, while Jones and Angly, 20.22, implicitly indicate the similar situation in the 
RFC leadership in the banking crisis of 1933. Cf. Wallich and Wallich, 329, 331·32. 
Invocation of Federal Reserve opinion is conspicuously lacking in the controversy in 
Congress over the Thomas Amendment. Cf. Lawrence H. Chamberlain, 336-38. 
Indicative of the modesty with which the board was habituated to using its powers, 
even before it was under wartime Treasury pressure, W'dS the haste with which it sold 
off large purchases of government securities it made to 1.:ushion the immediate impact 
of the outbreak of war in Europe in 1939 and of this country's involvement at Pearl 
Harbor. Bogen, 339, 342, 343. 

404. Clifford, 253, 254, 255, 261·63, 349; Goldenweiser, 179. 180; cf. Barger, 
275; Stein (2), 278. The practical freedom of the Federal Reserve was hedged about 
by recurrent criticism that its actions had been often erratic, Ill-timed, or ill· 
informed, and that hence it should use its powers sparingly. See. for example. the 
current of criticism in the New York Times in 1969: 26 February, p. 61, cols. 4, 5; 
27 February, p. I, col. 6; 7 April, p. 61, col. I; 9 September, p. 59, col. 2; 22 Octo
ber, p. 57, col. 1; 1 December, p. 73, col. 5. 

405. Cf. Barger, 337, 338. 343, 375-79; Heller, 17, 26-36; Lekachman, 219·25. 
270.85; Tobin, 415; New York Times, 8 November 1964, sec. 3, p. I, col. 4 (Presi
dent Alfred Hayes of the Federal Reserve Bank of New York); id., 13 April 1964, p. 
41, col. 2; id., 2 February 1966, p. 43, col. 2. See, also, Raichle v. Federal Reserve 
Bank of New York, 34 Fed. (2d) 910, 912 (2d Cir. 1927). 

406. See notes 401 (subordination of Federal Reserve in active war years) and 
403 (relative passivity of Board in 19311s depression), supra. Chandler, 133, 206·7, 
208-15, discusses the Treasury's World War I bond issues as providing the unplanned 
base for open-market operations and charts the board's development of the new con
trol technique without Treasury opposition and, indeed, with Treasury approval. 
Barger, 129, 138, notes the 1937 bond-support episode. For over-all judgments that. 
otherwise, through the years of the l·ederal Reserve System's existence, there have 
been few occasions of pronounced Trea~ury or White House pressure on the board's 
freedom to conduct money-supply policy, see Clay J. Anderson, 158. 160; Knipe, 
219; New York Times, 22 October 1969, p. 57, col. I; id., 8 January 1970, p. 17, 
col. 7. 

407. Barger, 161-66; Bogen, 344, 346, 347; Clifford, 204. 205. 222. 230.35, 
242-55, 259, 261-63, 265; Culbertson, 159; Eccles, 46o-62; Goldenweiser, 199, 
201·2, 206, 208, 211. 214; Youngdahl. 129-33. The board asked Congress to grant it 
authority further to raise required re5t!rves for member banks and to impose supple
mentary reserve requirentents on holdings of Treasury bills and certificates of indebt· 
edness, to restore some of the Reserve's ntonetary control power foregone by its 
pegging of long-term government securities. But Congress granted only temporary 
authority for modest increases in reserve requirements, under 62 Stat. 1291 (1948). 
sec. 2 (limited to 30 June 1949). In 1956 the board made a different assessment of 
what would be a desirable division of authority with the Treasury and proposed that 
the Federal Reserve Act be amended to give the board full power to decide how it 
should render fiscal-agent service to the Treasury. Nothing came of the proposal. 
Clifford, 297. 



332 I A LEGAL HISTORY OF MONEY 

408. Cf. Barger, 231; CUfford, 33, 34, 248, 253·54, 255·57, 259, 275-78; H~ller, 
66, 86; Knipe, 233; Lekachman, 175, 222; Tobin, 415; New York Times, 12 June 
1961, p. 43, col. I; id., 29 July 1970, p. 51, col. 1. 

409. Note 405, supra. Indeed, economist James Tobin, former Council Economic 
Advisers member, in a letter to the New York Times, IS December 1965, p. 46, col. 
S, thought that those who saw federal Reserve Independence under regular and dan· 
gerous attack were drawing a false issue. In his observation, the Federal Reserve par· 
ticipated widely in policy-making processes of the executive branch, and the presi
dent regularly received the counsel of the board chairman and other high economic 
officials. The truth was, rather, he felt, that other relevant agencies did not partici
pate enough in Federal Reserve deliberations "because of the paranoiac mania for 
Federal Re~rve independence. The Federal Open Market Committee, the real high 
court of monetary policy in this country, does not even let the Secretary of the 
Treasury and the chairman of the Council of Economic Advisers Inside the door to 
explain the Administration's economic and fiscal outlook and strategy." 

410. On the sterilizing of gold imports in 1936: Barger, 126, 129; Friedman and 
Schwartz, 473, 504-6, 511, 519; Goldenweiser, 178; Taus, 225·29; Wallich and 
Wallich, 334, 335. Friedman and Schwartz, 519, suggest that a frustrating complex of 
factors constrained Federal Reserve open-market sales from coping with the late 
1930s gold Inflow. Such tactics might be interpreted as tightening credit when the 
economy was still depressed, with the Thomas Amendment still on the books with its 
threat of fiat currency, and with the Treasury's "stabilization fund" from the dollar 
devaluation available to allow the Treasury to counter Federal Reserve action that it 
did not like; moreover, sales large enough to be effective would deprive the Federal 
Reserve of needed earnings. On the interest "twist" of 1961-64: Knipe, 278, 280; cf. 
New York Times, 21 January 1962, sec. 3, p. l, col. 8; id., l December 1971, p. l, 
col. 8. The White House-determined dollar devaluation in 1934 was an initial impetus 
to the inflow of gold which threatened to overwhelm Federal Reserve money con· 
trois. Barger, 122, 123. The Stabilization Fund created by Congress from the bulk of 
the paper profit of the United States from the devaluation move was declared by 
Congress as available to adjust foreign exchange ratios and constituted a great in· 
crease in potential capacity of the Treasury for monetary maneuver. The Treasury 
did not choose to use this potential for its expansive possibiUties on the domestic 
economy, but rather devoted the bulk of it to the United States contribution to the 
International Monetary Fund. Cf. Attorney General's Committee (1), 10, 11; Fried· 
man and Schwartz, 470, 471; Goldenweiser, 16. The precedents represented by the 
events of 1936 and 1961·64 do not seem qualified by the leadership of the Federal 
Reserve Bank of New York from about 1924-27, in bringing the system to act for 
lower interest rates in the United States in order to help England and countries on 
the Continent attract and hold gold at a time when they were trying to restore a 
working international gold standard. Governor Benjamin Strong's initiatives in deal· 
ing to this effect with foreign '-'Ontral banks met no test of opposition from the Trea· 
sury or White House, which at this point in time took the view that government 
should not be active in affairs better left to processes somewhat resembling market 
operations. Barger, 75, 83-84; Chandler, 248, 249, 255, 256. Indicative of a later 
view, that the Treasury should lead in international monetary arrangements, was the 
designation of the secretary of the treasury as chairman of the National Advisory 
Council on International Monetary and Financial Problems (on which the chairman 
of the Federal Reserve Board sat as one member), as this body was created by the 
Bretton Woods Agreement Act, authorizing United States participation in the Inter· 
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national Monetary Fund. 59 Stat. S 12 (I 1J4S), !lee. 4(a). Cf. Barger. 226, 231; New 
York Times, 24 March 1962, p. 28, col. 8. 

411. 38 Stat. 251 (1913), !lec. 10 (as later amended in technical detail: "Nothing 
in this chapter shall be construed as taking away any powers heretofore vested by law 
in the Secretary of the Treasury which relate to the supervision, manaj!.ement, and 
control of the Treasury Department and bureaus under such department, and wher
ever any power vested by this chapter in the Board of Governors of the Federal Re
serve System or the Federal Re!lerve agent appears to conflict with the powers of the 
Secretary of the Treasury, such powers shall be exercised subject to the supervision 
and control of the secretary"). Willis (I), 672. 835, 838, speaking with the knowl
edgeableness of a key inside draftsman of the 1913 legislation, comments on the 
important issues of Treasury-Federal Reserve relations left unresolved by the terms of 
the 1913 act. 38 Stat. 251 (1913), sec. IS said that the federal reserve banks should 
act as fiscal agents for the government "when required" by the Treasury and said 
nothing about board supervision of the hanb in that role, though !lee. II gave the 
board general powers to examine the books and supervise the conduct of the regional 
banks. Cf. Clifford, 297. In this context, plainly sec. 10 meant that the Federal Re
serve might not interfere with the immediate conduct of federal li5Cal operations. 
United States v. Manufacturers Trust Co., 198 Fed. (2d) 366. 368 (2dCir. 1952) (a 
Federal Reserve regulation may not abrogate statutory powers of Treasur)' to enforce 
collection of taxes). Plain on the legislative record, on the other hand, was rejection 
of an early suggestion of Secretary of the Treasury McAdoo that Congress simply 
create a bank of issue. with other central-bank-type powers. as a bureau of the Trea
sury. Congress did make the Federal Reserve System a separate administrative estab
lishment of government, with its own responsibilities and its own capacities to fulfill 
those responsibilities. Sec Opinion of the Attorney General to the Secretary of the 
Treasury, 16 November 1914. 30 Opinio11s of tile Attorney Geuerol, 308, note 400. 
supra. But cf. note 377. supra (board's <~Ccounts audited by Treasury to 1921, thence 
by comptroller of the currency to 1933). On the significance of rejection of the 
McAdoo proposal (which may have been only a tactical maneuver), see Glass. 100.10; 
Harding, 7-13; note 281. supra. But after one takes due account of these upects of 
the record, still unresolved were the questions, how far the Treasury might use its 
fiscal powers to pursue monetary goals and how far for fiscal-primarily, debt
management-reasons it mitrht override Federal Rc5erve monetary objectives. 

412. On the monetary impacts of Treasury debt handlintr: Commission on Money 
and Credit (J), 194: Goldenwci!ler, 266: Mints, 285. 286. On the likely primacy of 
debt-management over monetary goals in Treasury calculations: Barger, 154; Clif
ford, 200. 207, 216, 278; Commission on Money and Credit (1). IOQ-101. 103-4, 
108-10, Friedman and Schwartz, 553. On the 1919 bond notation: Barger, 56; David 
C. Elliott, 309; Friedman and Schwartz. 224. See, further, supra. notes 406 (1937 
episode), 407 (1946-Sil, 410 (1936, 1961-64). Because of its position In the key 
New York money market, the Federal Reserve Hank of New York early grew to be 
the Federal Reserve office primarily used by the Treasury fnr the fiscal-agent services 
it desired from the system. The New York bank took the initiative to harmonize its 
fi5Cal-agent role with system monetarr policy, requesting and ordinarily obtaining 
Treasury cooperation in adjusting the ~overnment's money flows to avoid disturbing 
the general money market. But the New York bank regarded it!lelf in these respects as 
responsible primarily to the Treasury. ('lifford. 295-97; New York Times. 12 June 
1961, p. 43. col. I. Friedman and Schwartz. 635. suggest that, insofar as the FOMC 
at times limited its dealings to the shortest-term Treasury securities (the bills-only 
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policy), in effect it conceded to the Treasury responsibility for the maturity distribu· 
tion of federal debt. 42 Fed. Rer. Bull. 1181, 1182, 1184 (1956) brought the alloca
tion of functions into sharper relief, with the board's suggestions for statutory re
vision of the provisions touching Federal Reserve-Treasury relations. 

Three other aspects of the statutes of potential importance for Treasury effects 
on the money supply proved in fact of no great practical importance. 

(I) Since 13 Stat. 104 (1864), sec. 16, national banks had been entitled to issue 
circulating notes secured by deposit of qualified United States bonds. Insofar as 
Congress authorized the Treasury from time to time to issue bonds carrying this privi
lege, inherently it empowered the Treasury to affect the money stock by its decisions 
to issue bonds of this character. In fact, the Treasury never undertook to use such 
statutory discretion as it had in this respect as a money control device. The provision 
for Federal Reserve notes reduced the importance of national bank notes, by provid· 
ing a more flexible, competing currency. On 1 November 1924 the Treasury an
nounced its intent to redeem all circulation-privilege bonds, but in the face of banks' 
opposition it did not carry through; the bonds were not yet callable and were selling 
above par, which made retirement look too expensive. In a gesture toward expanding 
the money supply against depression deflation, 47 Stat. 725 (1932). sec. 29, autho
rized national banks to issue for three years national bank notes secured by all 
government bonds of 3 3/8 percent yield or less. The 1932 act had the potential of a 
$900 million bank-note issue, but less than $200 million notes were issued. Before 
that act expired, the Treasury in 1935 began retiring all national bank notes by call
ing the last circulation-privilege bonds, making charges therefor to the credit of the 
federal reserve banks against the Treasury account, which It replenished by depositing 
with the banks gold certificate credits from part of the government's "profit" ob
tained by reducing the gold value of the dollar; about $645 million of the S 2.8 billion 
devaluation profit was used to this purpose. Friedman and Schwartz, 442, including 
notes 19 and 20; Goldenwelser, 16; Taus, 147, 177, 193; Wallich and WaUich, 327. 

(2) Under 38 Stat. 251 (1913), sec. 14 (b) there was no statutory bar to the fed· 
eral reserve banks' buying securities directly from the Treasury, but except in the 
first days of the system the banks in practice bought only one-day bills by direct 
purchase. Goldenweiser, 89, 90. 49 Stat. 684 (1935), sec. 206 (a) amended sec. 14 
(b) to stipulate that federal reserve banks might buy or sell direct obligations of the 
United States "only in the open market." 56 Stat. 176 (1942), sec. 401, authorized 
the banks to deal in such securities either in open market or directly from or to the 
United States, subject to FOMC direction and subject to an aggregate limit of SS 
billion on securities acquired directly from the United States at any one time by the 
twelve federal reserve banks. Goldenweiser. op. cit. supra, finds this a hollow limita
tion against Inflation, because the Treasury may always sell its securities to dealers 
from whom the banks may then buy them without legal limit. 

(3) The Federal Reserve Act contained no direct authorization to the system to 
deal in government securities for the purpose of supporting the government bond 
market. Goldenweiser, 224, suggests that 49 Stat. 684 (1935), sec. 205, creating 
Federal Reserve Act, sec. 12A (c), in the course of legitimizing the FOMC, Indirectly 
authorized such support action when it directed that system open-market operations 
"be governed with a view to accommodating commerce and business and with regard 
to their bearing upon the general credit situation of the country." This declaration 
might be taken to authorize support, if disturbances in the government bond market 
were so great as to threaten to disorganize the money or capital markets as a whole. 
In any case, the Federal Reserve Board seems never to have raised an issue of legality, 
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but only issues of policy judgment, when it was under Treasury pressure to support 
the government bond market. Thus in congressional hearings in 1948 Marriner Eccles. 
speaking for the board, took the position that "with the public debt the size it is, so 
much larger than the entire private debt, in fact equal to about 60% of all the debt
we must maintain the stability of the government securities market and confidence in 
it," and observed, further, "at no ~ime have we tried to force a rate on the Treasury 
that they were unwilling to accept. I do not think it would be practical to do so. 1 
think the central bank has certainly got to recognize the responsibility of the Trea- ' 
sury and to advise and work with Treasury officials in that regard .... (T) he 
Treasury and the Federal Reserve have cooperated pretty fully in connection with 
the management of the public debt." Barger, 170, 171. Cf. Friedman and Schwartz. 
620.21, 625; Myers, 378; Rostow, 198. Of course, the fact that the Federal Reserve 
had authority to support the government bond market did not mean that it was 
necessarily good public policy to do so. Goldenweiser, 218, 219, 223, 224 presents 
considerations indicating both that the Treasury has typically possessed substantial 
means through investment in trust funds under its management and through its dis
cretion to issue short-term debt, to act on its own to support the market, and that 
the factual need of ntarket support is not beyond debate. 

413. 38 Stat. 25 I (1913), sees. 13 (authorizes Federal Reserve Banks to receive 
government deposits) and 15 (authorizes Treasury to require fiscal-agent and deposi
tory services from the banks). The subtreasury-depositories were ended by 41 Stat. 
654 (1920), effective no later than I July 1921. Chandler, I 05; Clifford 76; David C. 
Elliott, 297; Taus, 135, note 5, 176. On earlier policy regarding government deposits, 
see notes 175, 247, supra. Except for the hazards of political patronage, deposit of 
government funds in banks rather than in subtreasuries wa~ in the interest of desir· 
able flexibility in the general economy. since it put the funds where they could con
tribute to the lending reserves of the banking system; this value was enhanced by the 
greater centralization involved In putting them in the federal reserve banks. Chandler 
and David C. Elliott, op. cit. supra. At tirst hesitating to end the patronage connected 
with the old subtreasuries or with deposits in commercial banks and to lose interest 
paid by the latter, as well as fearful of disrupting the commercial banks by rapid 
withdrawals. the Treasury began after 1920 to concentrate its deposits more and 
ntore in the federal reserve banks. Taus. I 3 7. 160.61. I 7 S. However. the Treasury 
continued to hold authority to deposit government funds in commercial banks, if it 
so chose. See 13 Stat. 113 (1864), se1·. 45, 12 U.S.C.A. sec. 90; Inland Waterways 
Corporation v. Young, 309 U.S. 517, 520-24 (1940). This continued discretion to use 
commercial banks was consistent with the fact that. confronted with the demand of 
some that the Treasury be required to keep all its deposits with federal reserve banks, 
Congress was probably moved more b)' Treasury desire to have option§ and by the 
fear of Bryan Democrat5' fears that the new system would come under the particular 
control of Wall Street. Cf. Clifford, 76. Willis II), 1111·12. comments on the delib
erate change of the 1913 bill, to leave the secretary of the treasury discretion in 
placing government deposits. See. also, Warburg, I :262. 263. Goldenweiser, 266. 
comments on ·t"e neutrality of Trea5ury deposit policy after the Treasury began to 
put substantially all government funds in the federal reserve banks. Secretary 1,\ndrew 
Mellon wrote finis to the older, if episodic, Treasury policy of shifting deposits in 
order to ease credit, when he refused to do so to alleviate tight credit in the agricul
tural regions of the country; instead, at the secretary's request, by Joint Resolution. 
41 Stat. I 084 ( 1921 ), Congress directed the secretary to revive activities of the War 
Finance Corporation. whose loans made under the secretary's direction then helped 
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relieve the blows which agriculture felt from falling prices soon after World War I. 
Taus, 173. 

414. Cf. Auerbach, 235, 248; Barger, 276, 282, 284;Commission on Money and 
Credit (1), 267-69, 276-77; Condliffe, 261; Flash, 291-93; Knipe, 234; Nourse, 294, 
296, 357-58, 361, 399-402, 410.16; Nussbaum, 214; Rostow, 13-14. 115-16;New 
York 1imes, 2 February 1966, p. 43, col. 2; id., 29 July 1970, p. 51, coL 1. CEA
White House leadership was posed most explicitly by two policy recommendations in 
the early 1960s. The 1961 (unofficial) report of the CEO's Commission on Money 
and Credit recommended amending the Employment Act of 1946 to provide that 
when the president's advices showed a tendency in the current economic situation 
significantly counter to the 1946 act's objectives, the president should supplement 
his annual economic report by statements at quarterly intervals so long as necessary, 
detailing steps taken by him and by government agencies "including the Federal 
Reserve System," to rectify the deficiencies, or explanations for any apparently in
consistent use being made "of any of these instruments." Commission on Money and 
Credit (I), 27 }. In 1964 the Democratic majority of the Domestic Finance Subcom
mittee of the House Banking and Currency Committee suggested that the Federal 
Reserve Board be put under statutory direction to pursue such credit policies as 
might be outlined by the president each January in his economic report to Congress. 
New York 71mes, S July 1964, sec. 3, p. 1, col. 8; id., 21 December 1964, p. 49, col. 
1. Of course Federal Reserve-CEA-White House liaison did not work automatically; it 
sometimes broke down, and always the influence of both the CEA and the board 
depended critically on the attitude toward their roles taken by the president. See 
Barger, 163, Flash, 249, 296; Nourse, 378, 386. 
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Bubble Act, extended to colonies, 1741, 

62 
Bullion: see Gold, private dealings in; 

Gold clauses; Gold standard 
Bureau of Engraving, 36, 37 
Business custom, 39, 41, 52, SS 
Business cycle: general impact on money 

supply problems, 9, I 0, 13, 34, 35, 40, 
68, 74, 95; Nicholas Biddle and, 78; 
Employment Act (1946) and, 216-18; 
Federal Reserve System and, 65; gov
ernment bond market and, 243, 244: 
international gold flows and, 244-45; 
liquidity crises and, 45, 48, SO, 52, 53, 
SS, I 58; 1920s depression, 58; 1930s 
depression, 58, 90; Second Bank of the 
United States' response to 1818-20 re
cession, 166. See also Liquidity crises 

Butler. Justice Pierce, 16 

Call loans, 191 
Canals, 17 
Capitalism and re~lation of money, 68, 

74 
Case or controversy concept, as limiting 

judicial law making regarding money, 
115, 237 

Cash scarcity, 61, 152 
Central bank roles, S, 6-8, 31, 54, 51, 



58, 62, 66, 69, 78, 92, 94, 151, 159, 
161, 165, 170, 194,229, 240-41 

Central city banks, 53, 56, 58. 191, 193, 
203, 232 

Centralization regarding money regula
tion: see Federalism 

Certificate of public convenience and 
necessity for banks, 157 

Charters: see Constitution, United 
States; Constitutions, state; Corporate 
status of banks 

Chase, Salmon P., 79, 177-80, 189, 190, 
192, 194, 204 

Checks: see Commercial banks 
Cheves, Langdon, president of Second 

Bank of the United States, 161, 164 
Civil procedure of courts affectin~ usc of 

money,41,43,44,45 
Civil War and money policy, 37, 42, 

43-45, 49, 61, 63·64, 79, 80, 81, 86, 
100, 172, 177-81, 189, 198,214 

Oass interests and money regulation, 74, 
85-91 

Clayton Act and banks, 203, 232 
Clearing houses, 51,57-58,65, 165, 166, 

192-93; clearing house certilicaleK, 
193, 194; creation of private contract, 
61; New York, Sl, 51 

Cleveland, Grover, 81, 92 
Coin, 8, 9, 35, 36, 41, 46, 49, SO, 51, 

56, 68, 72, 147. 165, 175, 182, 191 
Coinage, 12, 16, 29, 32; states never 

challenge constitutional ban on, 134 
Comity among states as to banking activ

Ity, ISJ 
Commerce, Secretary of, 97 
Commercial banks: as creators of 

money, 6, II, 12, 31, 76, 152, 159. 
170, 172, 173; antitrust policy and, 
232; bans or llmih on in early state 
law, 63, 79, ISS; control of by comp
troller of currency and FDIC, 237; in
terest on demand deposits, 226; de
posit-check money, 35, 36, 37, 38, 39, 
41, 4~ 45, 46, 47, SO-St. 5~56, 5L 
59, 61, 64, 69, 72. 74,81-82,88, 135. 
148. 152, 156, 157, 163, 175, 178, 
180, 181, 182, 191, 192, 197. 201, 
204, 220, 224, 229, 231, 238, 241; dis
persed power over money values, 78, 
167, I 70; dual banking policy, I 77, 
200, 201-4, 228; Federal Reserve 
System diminishes banks' influcnl·e. 
220, 238; as government depositories, 
246; long-term lending by, 5S, 78; mo
nopoly of currency issues by law, 37. 
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38, S 1; notes of as currency, 44, 46, 
49, so. s 1-53, 58, 62, 64, 65, 71, 78, 
80, 142. 143, 148. 153, 1S4, 156, IS7, 
158, 17S, 178, 179; profit seeking by 
banks as influence on money, 46; 
public-utility character of, S I, 72; re
serves held for other financial interme
diaries, 226; systems character of, 
scantily recognized, 181; interest on 
time depoKits, 227 

Commercial instruments, law of relative 
to money supply, 35, 36, 38, 51, 17S, 
225, 226, 235 

Commissioners on Uniform State Laws, 
38 

Common law and banking. 61, 152, 156 
Comptroller of Currency, 53, 56, 60, 

190, 202, 233-34, 237. 238 
Compulsion as mode of implementing 

public policy, 36 
Concentration of private economic 

power, 176 
Confederate currency, 100 
Congress under Articles of Confedera

tion: see Articles of Confederation 
Congressional policy: see Goals of mon-

ey regulation 
Conservation of natural resources, 101 
Constitution, United States 
-Authority of national government: ag
~regate powers regarding money, S, 9, 
II, 12-18, 84; all banks subject to con
gressional regulation, 63, 200, 201, 
202, 236; Con~ress's authority to char
ter banks, 16- I 8, 62, 7 I, 86, 134, I 43, 
145, 145-51, 178, 195, 200;Congres.~·s 
authority to coin money, 8, 9, I 0, 12, 
13, 16, 32, 37, 48, 62, 70, 76, 84, 86, 
134, I SO, 177, 185, 195; Congress's 
authority to act against counterfeiting, 
13, 14, 39, 71, 134, 135; Congress's 
authority to issue currency, 8, 14-16, 
37, 44, 62, 71, 73, 86, 87, 134-37, 
I 50, 176-79, 182-84, 195-96, 198, 
199, 215-16, 236;Congress'sauthority 
to create f'DIC, 200; Congress's au
thority to create Federal Reserve 
System. 200,231, 236, 237;Congress's 
authority to enter International Mone
tary Fund, 97; internal improvements, 
17; regulation of interstate commerce, 
12, 73-76, 183, 199, 216; Congress's 
authority to determine legal tender, 8, 
9, 10, II, 13, 14, 16, 43, 44, 134, 
184-86, 198; national money supply as 
proper goal of national government 
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action, 11, 12, 13, 18, 34, 75, 84, 145, 
147, 172, 174, 180, 183, 184, 200, 
215, 240; necessary and proper clause, 
17, 39, 64, 71, 84; price regulation, 84, 
21 S; retroactive legal tender regula
tions, 42, 70, 19S, 198, 200, 213, 236; 
Congress's authority to regulate value 
of money, 8, 9, 10,12-13,32, 34,40, 
71, 72, 76, 84, 86, 134, 177, 195, 198, 
200, 213, 21S, 236; war power, IS, 16, 
64, 178 
Limits on state authority over money, 
8-12, 75, 76, 100, 137; ban on state 
bills of credit, 9, 10, ll, 12, 62, 67, 
15, 86, 87, 134, 137-45, 174, 176; 
borrowing authority of states, 139; 
chartering of money-creating banks by 
states, 8, 11, 12, 62, 75, 77, 134, 
142-45, 170, 172, 175-76, 180; bank 
notes of state-chartered banks subject 
to federal taxation, 71, 79, 18D-81, 
195; ban on state coinage, 62, 134, 
137, 117; contract clause and money 
regulation, 9, I 00, 134; states' concur
rent power against counterfeiting, 13S; 
due process allows state limitation of 
entry into banking, 63, 72; due process 
allows state requirement of deposit In
surance, 72; due process limits vague
ness of statutes, 21 5; limits on state 
legal-tender laws, 47, 67, 15, 81, 134, 
137, 138; limits on state regulation or 
taxation affecting national banks, 134, 
137, 146, 147, 149, ISO, lSl.Seea/w 
Jl ederalism 

Constitutional ideal, 91, 133, 167 
Constitutional law: see Constitution, 

United States; Constitutions, state; Pre
sumption of constitutionality 

Constitutions, state: early limits on char
tering money-creating banks, ISS, 172; 
scant provision regarding bank-created 
money in general, 112 

Consumer credit, 211, 224 
Consumer protection, 91 
Continental Congress and money regula

tion, S, 40, 42-43, 86, 136, 137, 139, 
141, 214 

Contract law: in general bearing on 
system of money, 3S, 36, 90, 91, 99. 
147, 175, 177, 200, 225, 23S;clearing 
houses as creations of contract, 51, 51, 
193; deposit-check money as creation 
of contract, 192; dispersion of power 
as valued effect of reliance on contract, 
and freedom of contract, 51, 61, 65, 

70, 72, 74, 91. 151, 1S2, 1S6, 117, 
18S-87, 19S, 200, 212, 225, 226;con
tract law as validating new media of 
exchange, 37, 38, 143, 22S, 226; con
tract law and legal tender, 41-44. See 
al!o Constitution, United States, con
tract clause and money regulation 

Contraction of currency (greenbacks), 
183, 184, 186, 187-88, 194 

Corporate status of bank$ and other fi
nancial intermediaries, 6, 31, 35, 36, 
62, 142,143,1S3,1S6,172,173;bans 
or limits on bank charters in early state 
law, 87; control of bank chartering by 
federal officials, 60; free-banking (gen
eral incorporation) laws, 52, 53, 65, 
66, 77, 78, 154, ISS, 157, 173, 191, 
203, 225; internal discipline of second 
Bank of the United States by corporate 
organization, 164, 169; new corporate 
financial devices accepted in public 
policy, 225, 226; promotional aspects 
of bank charters, 7S; regulatory provi
sions in bank charters, SI, 52, 54-SS, 
78, 87, IS6 

Correspondent banks, 165, 193. 203 
Corruption of legislatures, 66, 87, I 54 
Council of Economic Advisers, 216, 217, 

218, 230, 235, 237, 244, 245-46, 247 
Counterfeiting, S, 13, 36, 39, 71, 134, 

135 
Court packing, 198 
Craig v. Miuouri, 138-40, 142, 143, 145 
Credit as part of money supply, I 0 
Credit cards, 225 
Creditor-debtor relations and money pol

icy Issues, 9, 41, 75-76, 149, 166, 189, 
200, 215 

Crime of '73, 81 
Currency: see Paper money 
Custom and money, 39, 41 
Customs duties, 41, 4S 

Dallas, Alexander J., Secretary of the 
Treasury, 1S9 

Damages, law of, 99, I 00 
Decimal system of money units, 32. 134 
Deflation, 90, 99, 100, 183, 194, 197. 

See also Contraction of currency; Sil
ver controveries 

Delaware charter of Bank of North 
America, 7 

Delegation of powers, 236, 237; as 
means to give impetus to public policy 
making, 161, 222, 231 



Delegation of public-interest functions 
regarding money to private hands. 8, 
31, Sl, 54, 58, 61, 65, 76, 77, 138, 
149, tSo-72, 213, 241; as broadest 
public policy regarding money before 
1860, 174, 187; distrust of as fatal to 
second Bank of the United States, 165, 
166-68, 17 0.71 ; distrust of, regarding 
clearing houses, 193-94; national bank 
system as form of delegation, 189-90; 
tension between specialized money 
markets and government regulation, 
218-27 

Democrats, 137, 154 
Deposit-check money: 1ee Commercial 

banks 
Deposit insurance, 58, 59, 72, 156, 157, 

200,201,220,229,233,237,238 
Depression of 1930s, 95, 100 
Devaluation of dollar, 32, 33, 71, 73, 80, 

81, 83, 90, 96, 200, 212, 213, 225, 
229, 232, 233, 235, 236, 240, 247. 
See allo Statutes, federal, 1834 :md 
1934; Thomas Amendment to AAA 
Act 

Diffuse pins and costs, 10 I. 23 7 
Discount of bank notes, 36, 37, 44, 49, 

71,79 
Distribution of benefits from govern

ment, 89, 90, 95, 96, 199 
Division of labor, 45, 101 
Dollar, as standard unit, 32; as interna

tional reserve currency, 94, 195, 196. 
See al1o Devaluation of dollar; Goals of 
money regulation, notation system; 
Statutes federal, 1834 and 1934. 

Dynamics of public policy making, lou~ 
ing of currents, 232 

Eccles, Marriner, chairman of Federal 
Reserve Board, 233 

Economic growth as high-priority goal 
in public policy, 8, 18, 45, 46, SO, 74, 
75-85, 88, 91, 99, 137, 139, 142, 146, 
154, ISS, 162, 166, 176, 229, 230, 
234, 244. See also Goals of money reg
ulation, major economic adjustmenh 

Economic Report of the President, 235. 
See alro Council of Economic Adviseu; 
Employment Act of 1946 

Economic theory, state of as affecting 
monetary policy, 30, 35, 48, 217, 223. 
225, 233, 235, 240.41, 248; hampering 
effects of view of current.oy as debt, 
s 1-53, ss, 56, 68, 69, 190, 191; de-
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posit-check money tardily recotznized, 
192, 197 

Egalitarian values, 66, 154, 166, 167 
Ellsworth, Oliver, as member of Federal 

Convention, 14 
Emergency Price Control Act of 1942, 

215 
Employment Act of 1946, 85, 216-18, 

229,230,233,235,239,247 
Export-Import Bank, 97 

Factors, 225 
Factors of production, imbalance of, 

152 
Federal Convention. See Constitution, 

United States 
Federal Deposit Insurance Corporation, 

59, 60, 200, 201, 203, 204, 205, 220, 
227, 229, 233, 237, 238 

Federal Open Market Committee, 82, 
209, 211, 219, 220, 222, 234, 235, 
237, 238, 240, 241, 242, 243, 247 

Federal Reserve System 
-Issues regarding creation and organiza

tion in general: Aldrich Plan compared 
with Federal Reserve Act, 218; bal
ance of political-economic power and 
FRS, 82; interest-group tensions re
garding creation of FRS, 89, 90, 93, 
195, 203, 206, 219, 228, 229, 239; 
sectional interests, 89, 90 

-System goals: left vague in statutes, 82, 
228, 229, 236, 240, 248; as fiscal 
agent, 86, 243, 246; limited money
management role early envisaged, fo
cusing on liquidity crises, 73, 82, 89, 
192, 216-17, 220, 224, 228; major 
money-management role develop
ments, 82-83; nationalization of mon
ey system via FRS, 220; major money
management role validated by Employ
ment Act of 1946, 85; price stability, 
216-18,234,241,243,244 

-Major policy phases: organizational 
period, 1914-16, 242; World War I, 86, 
24 2, 246; I 919-20 recession, 230; 
slack initiative in 1920s, 242, 244; 
limited response to 1930s depression, 
83, 226, 231, 238, 244; World War II, 
83, 86, 243, 246; Korean War and 
Treasury tensions, 83, 86, 217. 223. 
224, 244, 246; price stability and gold 
outflow in 1960s, 230, 245; 1950.70 
relations to Congress, 234-35; interna
tional money flows in general, 94; war
created problems in general, 240 
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-Major structural issues: delegation of 
powers to FRS by Congress, 236, 237; 
subjection of FRS to purse power, 
233-34; relations with President, 240, 
247; relations with Treasury, 85, 86, 
223, 225, 233-34, 237, 239, 240, 
241-45, 246, 24 7; regional federalism 
in FRS, 218-20; no effort to create 
single national bank, 206; practical in
ducement to state banks to enter FRS, 
204,205,220 

-Procedures and devices of FRS, influ
ence of on money system: in general 
developed largely by administrative 
practice, 221, 222, 239, 247; bills-only 
policy, 223, 225; check-collection 
practices, 204, 205, 236; commercial 
bank paper, interest and reserves, 227; 
consumer credit regulations, 211, 224; 
Federal Reserve Bank lending, reserves 
against, 221, 224, 228; Federal Reserve 
notes, reRUlations regarding, 69, 82, 
90, 93, 212, 213, 221, 224, 228, 229, 
232, 235, 236, 243; interest on depos
its, 211; open-market operations, 82. 
83, 200, 205, 209-11, 219, 220, 
222-23, 229, 232, 236, 242, 244, 245; 
real estate credit regulations, 224; re
discount rate, 200, 208, 210, 220-21, 
222, 224, 227, 232; regulation of re
serves of member banks, 83, 93, 211, 
221, 222, 225, 230, 232, 242, 244; 
securities, regulation of credit based 
on, 224; selective credit regulations, 
223-24, 238 

-Federal Reserve Banks: no external 
audit, 233-34; Federal Reserve Bank of 
Chicago, 21 0; districts created by FRS, 
206, 207; foreign exchange, 209, 210, 
211; as government depositories, 81, 
246; governor of a Federal Reserve 
Bank, office of, 208, 209; and Interna
tional Monetary Fund, 97; internal or· 
ganization of, 206, 207, 208, 218; Fed
eral Reserve Bank of New York, 93, 
94,208, 209,210, 219; roles limited in 
practice, 207; supervision of member 
banks, 208; separate legal organization 
from Federal Reserve Board, 208 

--Federal Reserve Board: Advisory 
Council to, 219; antitrust laws, duties 
regarding, 232; bank examinations as 
board responsibility, 239; Federal Re
serve Banks, relation to, 206-11, 228, 
239; and International Monetary Fund, 
97; internal organization of, 97, 206, 

230, 240; leadership, want of before 
1950s, 217; powers of in general, 133, 
233, 237, 247; as public body, 89, 90, 
192, 206, 218, 228, 239; Treasury, re
lations with, 241-42, 244, 247 

-Member banks: roles in FRS in general, 
207, 208, 219, 239; no right to borrow 
from Federal Reserve Banks, 208, 221; 
Federal Reserve Bank control of 
member banks, 219, 220; Federal Re
serve Board authority over member 
banks, 211; national banks must join 
FRS, 219; state bank membership op
tional, 20 I, 202, 203, 219, 220; exam
ination of state bank members, 238 

Federal Trade Commission Act, 232 
Federalism: general shifts in federal-state 

balance regarding monetary policy, S, 
134-SI, 176-81, 199-205; bank regula
tion as between nation and states, 201, 
203; Bank of North America and fed· 
eral values, 7; second Bank of the 
United States and federal values, 78, 
161, 163, 164, 166, 167, 171; direct 
issue of currency not attempted by 
states, 138, 176; state chartering of 
note-issuing banks favored, 62, 64, 
138-45; counterfeiting, concurrent 
powers regarding, 39; and deposit in· 
surance, 59; dispersion of power over 
money supply generally favored, 65, 
66; dual banking policy, 66, 181,201, 
203; Independent Treasury Act of 
1846 resigns money control to states, 
66, 172; legal-tender limits on state 
power unchallenged, 139, 142, 177; 
national banks and state power, 77, 79; 
and National Industrial Recovery Act, 
216; national money system as goal of 
national policy, 36, 58, 60, 71, 73, 15, 
76, 79, 99, 135, 145, 146, 147, 149, 
ISO, 170, 179-80, 193, 203, 204, 205, 
211; notation system of federal money 
laws unchallenged, 134; sectional inter
ests, 163-66; standardization of com
mercial law through federal courts, 38; 
states as policy laboratories, 51; taxa
tion of state bank notes by Congress, 
180-81, 201, 202. See tzlro Constitu· 
tion, United States, limits on state 
authority over money 

Federalists, 16H 
Field, Justice Stephen J., 188 
Financial intermediaries, 225, 226 
Fiscal policy, 13, 80, 84·86, 90, 91, 99, 

135, 179, 196, 216-18, 222,230,231, 



241, 244, 245, 246 
Force, monopoly of as characteristk of 

law, 133 
Foreign coin, 8, 12, 32, 34, 36, 43, 4 7, 

71, 73,92 
Foreign exchange, 209, 211 
Foreign trade, 10 
Forfeiture of bank charters, 51, 158 
Forgery, 39, 235 
Form and substance in law, 34 
France, 7 
Franklin, Benjamin. in Federal Com·en

tion, 17 
Free banking laws, 65, 78, 79, 87, 154, 

155, 157, 172, 173, 190, 191,203. See 
also Corporate status of banks 

Freedom of contract as policy: see Con
tract law 

Function as key to impact of law. 34 
Functions of money: see Goals of mon

ey regulation 

Gallatin, Albert, Secretary of the Trea
sury, 173 

General Accounting Office, 233-34 
Glass, Carter, Secretary of the Treasury 

and senator, 210, 233 
Goals of money regulation, 4, 8. I 0, II, 

30; acceptability by au thcnticity :md 
standardization, I 0, 12, 13, 32. 35-39, 
45, 56, 71, 7 4, I 73: acceptability by 
legal-tender quality, 40-45, 184, 185; 
acceptability by liquidity in general. 6, 
34-61, 71, 74, 225. 226, 227, 229, 
2 31, 2 38; acceptability by liquidy 
deemed assured by reserves or security, 
53-56, 65, 67-71, 74; balance of power 
in society as goal generally denied legit
imacy, 85-91, 213; international 
money system, contributions to, 
91-98; major economic adjustments as 
proper goal, 8, I 0, 33, 34, 42, 43, 
74-91: notation system as goal. 32-34, 
43, 56, 61, 71, 74, 134. 173; shnrt
·term supply of money as goal, 30-72, 
74, 80-82, 89, 173, 211. 224, 229, 
231, 234, 238; long-term supply ad
justments as goal, 80, 81. 83, 85, 81!, 
91, 92; supply as factor in bimetalism 
controversies, 47-48 

Gold, private dealings in, 70, 71, 187, 
212, 213, 225. 229. 233, 235, 236, 
240, 24 7; ban on private dealings in, 
33, 42, 47, so. 53, 60, 65, 67, 72. 93; 
sterilization of imports by Treasury, 85 
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Gold and silver, as accepted liquidity 
base for moAey, 29, 36, 44, 46, 47, 49, 
66, 73, 77, 81, 83, 92, 136, 137, 176, 
188. 197 

Gold clauses, 42, 70, 71, 187,200,212, 
213,225,229,233,236,240, 247.See 
also Gold, private dealings in 

Gold Clause decisions, 33-34,42, 47, 84, 
213.236 

Gold content of dollar, 32, 33 
Gold standard, 56, 60, 67. 74, 81, 82, 

89, 90, 93, 94, 96-97, 173, 182, 
187-89. 197, 209, 210, 212. 213.225, 
229, 236, 244, 245 

Gold Standard Act of 1900, 64 
Goldsborough, Congressman T. Alan, 

233 
Grant, Ulysses S .. 198 
Greenbacks, 43, 49, 64. 66, 69, 80, 81. 

88. 89, 90, 92, 101, 176-80, 182-88. 
194. 198, 199, 241-42; ceilings on, 
186; premium on, 49 

llamilton, Alexander. 70, 71, 72. 73, 76, 
77. 78, 86, 88, 92, 135, 145, 146, 147, 
148, ISO, 158. 159, 170, 173. 177. 
189, 192: ,,pinion to Washington on 
constitutionality of a national bank, 
145-48, ISO, 153-54; opposed to 
branches of Bank of the United States, 
164 

liard money philosophy, 79, 136, 137, 
139. ISS, 165, 197 

Holmes, Oliver Wendell, Jr., 198 

Illegality of contracts, 91. See also Gold, 
private dealings in 

Imbalance of factors of production, 61 
Income tax, 231-32 
Incorporation: see Constitution, United 

States; Constitutions, state; Corporate 
status of banks 

Independent Treasury Act of 1846, 66, 
80, 81, 171-73, 177-78. 179, 194, 246 

I ndust r~·, promotion of by bank loans, 
78. See also Tariff; Investment banking 

Inertia. as factor in public policy mak
ing. 18, 48, 55, 57, 58, 59, 65, 68, 69, 
74. 94, 98-102, 170, 171, 173, 174, 
177. 181, 182. 192. 197-98, 202.232, 
233, 235, 241 

Inflation, 5, 6, 9. 10, 12. 13. 14, IS, 16, 
18, 40. 44, 46,75-76.78,81, 83, 84, 
86, 90, 99, 100, 135, 137. 139. 141, 
142, 148, 153, 154. 178, 182. 186. 
187. 192, 197, 206, 214. 215. 224, 
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239, 241-42, 243, 244 
Installment sales, 225 
Instrumental uses of law, 39 
Insurance of deposits: See Deposit insur· 

ance 
Interest on deposits, 211 
Interests in conflict over money policy, 

87, 176, 197; banker interests in gener· 
al, 58, 66, 177, 202, 203, 218, 239; 
banker support for legal-tender legisla
tion of 1862, 45, 179; bankers and 
Banks of the United States, 77, 164, 
165, 166, 168; capitalists and money 
regulation, 68, 74, 88; delegation of 
powers by Congress as affecting private 
interests, 231; Federal Convention's 
distrust of Interest groups on money, 
87; Federal Reserve System and inter· 
est groups, 82, 89, 90, 192, 230, 239; 
inflationary interests, 7 5· 76, 79, 81, 
88, 89, 137, 154, ISS, 166, 232, 234, 
244; President and Treasury subject to 
wider range of interests than FRS, 241; 
state bank regulators as interest group, 
202, 203 

Intermediaries, financial, 225, 226 
International Bank for Reconstruction 

and Development, 96 
International market for gold and silver, 

33, 49, 60, 67, 68, 81, 85, 92, 93, 185, 
187·89, 197, 213, 144, 145. See also 
Gold and silver, Gold standard 

International Monetary Fund, 95-98 
Interstate commerce: see Constitution, 

United States; Federalism; Goals of 
money regulation 

Investigation, legislative power of, 
234-35 

Investment banking, SS, 18, 232 

Jackson, Andrew, 78, 133, 146, 149, 
150, lSI, 165, 166, 167, 168, 169, 
170. 173 

Jacksonian politics, 62, 66, 88, I 54, 
166, 167, 171 

Jefferson, Thomas, 145, 147, ISO, 165, 
167 

Jeffersonian politics, 88, 168 
Johnson, Justice William, 148, 149 
Joint Economic Committee of Congress, 

230, 235, 239 
Jones, William, president of second Bank 

of the United States, 161, 164 
Judicial review and money policy, 236. 

See also Presumption of constitution· 
ality; Separation of powers, Supreme . 

Court roles 
Juillillrd v. Greenman, 200, 216, 236 

Kentucky debtor relief laws, 140 
King, Rufus, in Federal Convention, 17, 

18 
Knox v. Lee, 215·16 
Korean War, 224, 243 

Labor, protection of, 91 
Laissez faire, 76 
Land bank, 1741 ban on in colonies, 62 
Lawful money, contracts for payment 

in, 41; redemption of Federal Reserve 
notes in ended in 1963, 47. See also 
Legal tender 

Legal tender, defined, 40; general place 
In U.S. money policy, II, 13, 47, 67, 
70,80,139,17S,l76·80,182·88;asto 
pre-1862 Treasury notes, 136, 137; as 
to national bank notes and Federal Re
serve notes, 44, 47; sanctions for, 41, 
42, 43, 44; 1774-88 policy, S, 6; as to 
subsidiary coin, 48, 63, 64. See also 
Constitution, United States; Green
backs 

Legal Tender cases, 41, 42, 44, 64, 
183-86, 198, 199, 213 

Legitimacy of power, 4. See also Con· 
stitu tlonal ideal 

Life insurance companies, 225 
Liquidity, defined, 45, 46; by regulation 

of quality of credit, 57; liquidity prob
lems of currency, 6, 36; debt concept 
of currency creating liquidity prob
lems, 48: supply of money as key to 
liquidity of money, 46, 57, 60; as 
problem of relations of components of 
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