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Introduction



This essay examines the doctrine of "jury nullification," or "jury independence" in criminal trials.{1}  The doctrine holds that jurors in criminal cases have the right to judge not only the fact, but the law as well.{2}   If they believe the law in a specific case to be unjust, it is their prerogative to acquit.  If they believe a law is misapplied, or that the judge is misinterpreting the law, they may follow their own judgment.{3}


The basis of the doctrine is the uncontroverted power of juries in criminal cases to render a general verdict of "guilty" or "not guilty."{4}  The prosecution cannot reindict a defendant who has been acquitted due to jury independence.{5}  The court cannot, regardless of the strength of the evidence, direct the jury to convict;{6} neither can it investigate whether the jury acquitted due to qualms about the justness of the law.  Jurors are not obliged to justify their conclusion.{7}  So long as the defendant cannot be subjected to double jeopardy, it will remain within the power of jurors to provide absolute and irreviewable lenity.{8}


There may be no doctrine in criminal law more controversial, if not subversive, than jury independence.{9}  From a different perspective, however, jury independence is not controversial at all.  Nobody questions what the doctrine is about, or that courts consider it a power juries may not rightfully exercise.{10}  Jurors are supposed to judge the facts, and to leave the law to the judge.  Every exercise of jury independence is considered wrongful, an example of "juror lawlessness."  In the study of law, few black letter rules are more firmly established than these.


Yet this alleged "lawlessness" is not only unpunishable, but irreviewable and absolute.  There is a dichotomy between widespread judicial distrust of the ability, motives and intelligence of jurors, and the enormous power and responsibility entrusted to them.  Due to this tension, the idea has developed that juries have the "power," but not the "right," to nullify the written law.  The difference between a legal power and a legal right is entirely academic; it is not clear that this distinction is either maintainable or sensible in any case where jurors are aware of their powers.{11}  


And jurors are increasingly likely to be aware.  A grass roots campaign has informed millions of Americans of their potential power as jurors.{12}  Legislation has been introduced in several states, including Texas, requiring jurors to be informed of their power to deliver a verdict according to conscience.{13}  In both Oklahoma {14} and Arizona,{15} jury independence legislation has passed the State House, only to become bogged down in the State Senate.  This essay will discuss the criticisms that have been leveled at jury independence legislation introduced in Texas during the 1991 and 1993 legislative sessions, and will discuss some potential legislative improvements.

A Brief History of Jury Independence


Jury independence has been traced back to before the Magna Charta.{16}  The first explicit advocacy of jury law-judging was probably made by Lt. Col. John Lilburne in his 1649 trial for treason.{17}  Colonial Americans used independent juries as a method for opposing arbitrary British rule, which in turn led the Crown to transfer entire classes of cases from the common law courts to the Maritime courts, where no jury was involved.{18}  Federalists and Anti-Federalists alike agreed on the virtues of trial by jury, Alexander Hamilton writing that:

The friends and adversaries of the plan of the convention, if they agree on nothing else, concur at least in the value they set upon the trial by jury; or if there is any difference between them it consists of this: the former regard it as a valuable safeguard to liberty, the latter represent it as the very palladium of free government.{19}


John Adams, Thomas Jefferson, Benjamin Franklin, John Jay and other founding fathers of the new republic spoke out on the topic of jury independence, and with one voice agreed that the role of the jury consisted of judging both law and fact.{20}  



The Sixth Amendment recognizes the right of jurors to judge the law.  It may be assumed that the definition of "jury" as used in the Constitution would be consonant with the definition in the legal dictionaries of the period.  It would be useful to know what dictionary James Madison used in drafting the Bill of Rights.  The most common legal dictionary in Colonial Virginia was Jacob's Law Dictionary.{21}  Within the encyclopedic definition given, Jacob's  noted that:

Juries are fineable, if they are unlawfully dealt with to give their verdict; but they are not fineable for giving their verdict contrary to the evidence, or against the direction of the court; for the law supposes the jury may have some other evidence than what is given in court, and they may not only find things of their own knowledge, but they go according to their consciences.  Vaugh. 153, 3 Leon 147.

If a jury take upon them the knowledge of the law, and give a general verdict, it is good; but in cases of difficulty, it is best and safest to find the special matter, and to leave it to the judge to determine what is the law upon the fact.  I Inst. 30.{22}



As America left behind its colonial past, the perceived need for independent juries faded.  The early Nineteenth century saw the development of a professional bench; earlier judges often had no formal legal training.{23}  Instructions charging jurors with the responsibility for judging both law and fact began to give way to increasingly constrained instructions,{24} although juries retained the power, and occasionally the will, to nullify any gross excrescences of the law.


The Fugitive Slave Act of 1850 provoked the power of jurors to judge the law.  Northern jurors frequently refused to convict whites who harbored or assisted fugitive slaves.  One source reports that "violence against slave-catchers and the refusal of jurors to convict persons who aided escaped slaves effectively nullified the federal fugitive slave law in several free states."{25}  Cases in New York{26} and Massachusetts{27} emphasize the difficulty the government had in obtaining convictions, although in one case President Fillmore himself demanded prosecution, and the charge to the grand jury referred to the defendants as "beyond the scope of human reason and fit subjects either of consecration or a mad-house."{28} 


Independent acquittals were common enough that judges routinely admonished juries not to vote their consciences in Fugitive Slave Act cases.  Justice McLean, the lone dissenter in Prigg v. Pennsylvania{29} and arguably the Supreme Court Justice most opposed to slavery, refuted the right of jurors to bring conscientious verdicts in at least six Fugitive Slave Act cases.{30}  Supreme Court Justice Grier, riding circuit and sitting alongside Judge Kane gave similar instructions in Pennsylvania,{31} as did Supreme Court Justice Curtis,{32} Massachusetts District Judge Sprague,{33} and New York District Judge Conkling.{34}  The regularity of anti-nullification instructions indicates the frequency with which jurors refused to enforce this repugnant law.

Sparf et al.: The Supreme Court Rejects Jury Independence


Federal courts had begun restricting jury independence in the 1830's.{35}  The Supreme Court had not directly confronted the issue since the revolutionary era, but the stubbornness of the doctrine, combined with inconsistent opinions from state courts, made this issue ripe for Supreme Court review by the end of the century.  In 1895, an appeal of the murder convictions of two sailors reached the Court, on the ground that the jury had been improperly instructed that there was nothing in the case to justify a verdict of manslaughter instead of the capital offense of murder.  This case, Sparf et al. v. United States,{36} gave the Supreme Court their opportunity to revisit their earlier opinions on jury independence.


The majority opinion in Sparf was written by Justice Harlan, and fills 57 pages of the Supreme Court Reports.  The dissent, written by Justice Gray, occupies another 74.  Both opinions draw from the same history, the same precedents, and the same texts; but reach diametrically opposed conclusions.  Justice Harlan denied that juries had the right to judge the law, or that they had ever had such a right:

Public and private safety alike would be in peril if the principle be established that juries in criminal cases may, of right, disregard the law as expounded to them by the court, and become a law unto themselves.  Under such a system, the principal function of the judge would be to preside and keep order while jurymen, untrained in the law, would determine questions affecting life, liberty or property according to such legal principles as, in their judgment, were applicable to the particular case being tried. . . And if it be true that a jury in a criminal case may determine for themselves what the law is, it necessarily results that counsel for the accused may, of right, in the presence of both court and jury, contend that what the court declares to be the law applicable to the case in hand is not the law, and, in support of his contention, read to the jury the reports of adjudged cases, and the views of elementary writers.{37}


The conclusion that counsel could not argue the law to the jury had brought a prior Supreme Court Justice to impeachment.{38}  Historically, it often was true that the primary functions of the judge were to maintain order and to advise the jury to the best of his abilities.  But times had changed, and the revolutionary zeal for independence and for citizen participation in the administration of justice had given way to efficiency, consistency and administrative concerns. 


Juries had also changed.  Whether Sparf is in part a response to the democratization of the jury is an interesting question.  The rights of blacks to freedom from discrimination in selection for jury duty had been recognized in 1879.{39}  The masses of late_Nineteenth century immigrants were becoming citizens, eligible for jury duty.  Economic qualifications and sex discrimination still prevailed; but the freeholder requirements of the Eighteenth century had been drastically reduced due to necessity, as the system sought to obtain an adequate supply of jurors.  The jury, formerly an elite group of well-educated and affluent white males who could be relied on to support the prevailing institutions and division of power,{40} had come much closer to the hypothetical cross-section of society.  Where social pressure in the colonial era had been in favor of allowing elite white male freeholders to veto the enactments of a foreign Parliament, by the end of the Nineteenth century the pressure was to control the immigrants, blacks and other elements from all walks of life who found themselves sitting in judgment of their neighbors.{41}  The melting pot had spilled over into the jury pool.


Justice Gray, in dissent, adamantly maintained that juries had the right to judge the law; and that without that right there was no valid reason for continuing to try criminal cases before a jury:

It is our deep and settled conviction...that the jury, upon the general issue of guilty or not guilty, in a criminal case, have the right, as well as the power, to decide, according to their own judgment and consciences, all questions, whether of law or of fact, involved in that issue.{42}

There may be less danger of prejudice or oppression from judges appointed by the president elected by the people than from judges appointed by an hereditary monarch.  But, as the experience of history shows, it cannot be assumed that judges will always be just and impartial, and free from inclination . . . of amplifying their own jurisdiction and powers at the expense of those intrusted by the constitution to other bodies.  And there is surely no reason why the chief security of the liberty of the citizen _the judgment of his peers_should be held less sacred in a republic than in a democracy.{43}


In Justice Gray's opinion, one historical and logical role for the jury was to ameliorate any excessively harsh or unjust application of the law.{44}  In this case, the jury should have been allowed to interpose its view of justice in favor of the defendant, and the instructions they were given prevented this.  Gray recognized the historical right of jurors to ameliorate the letter of the law, especially in capital cases.  Denying the right of jurors to independently determine the justice of the sentence deprived the jury of its role in the administration of justice.


Both justices recognized the power of jurors to render a verdict contrary to the instructions of the court.  Jurors could not be bound to the court's interpretation of the law_if they could, there need be no scruples against directed convictions where no material facts were disputed.  Justice Harlan thought this power was never intended to be exercised.{45}  But as Lawrence Friedman has noted, "This type of behavior has been called jury lawlessness; but there is something strange in pinning the label of "lawless" on a power so carefully and explicitly built into the law."{46}


It is important to recognize the narrowness of the holding in Sparf.  All that was decided was that the refusal of the court to inform the jury that they may rightfully bring in an ameliorated verdict was not reversible error.  Justice Harlan suggested no way of eliminating the power of juries, sua sponte, to nullify law.  The case determined only that federal judges did not have to inform jurors of their power to deliver an independent verdict.  The case did not hold that jurors could not be given such an instruction, or that courts must disingenuously inform jurors that they were bound to the judge's interpretation of the law.  Harlan specifically noted that States could provide by statute or in their constitutions that jurors were the judges of the law.  


During the closing decade of the Nineteenth century, American courts were filled with labor cases to an unprecedented degree.  While the most famous such case, People v. Spies et al.,{47} ended in the conviction of the defendants accused of the Haymarket Square bombing, prosecutors found it increasingly difficult to prevail in labor cases as the Twentieth century approached.  Since the 1805 Philadelphia Cordwainers Case,{48} charging union organizers and members with criminal conspiracies in restraint of trade had been an effective tool against labor unrest.{49}  The prosecution of Eugene V. Debs for his organization of the Pullman Strike of 1894{50} was about to end in an ignominious defeat for the government when the fortuitous illness of one juror caused a mistrial, against the protests of defense attorney Clarence Darrow.{51}  The government contented itself with Debs' earlier conviction on contempt of court charges for defying an injunction issued against the American Railroad Union (ARU), thereby avoiding the necessity of a jury trial.{52}


It has been suggested that the reluctance of juries to convict in labor cases was one factor leading to the decision in Sparf et al., or perhaps leading to the decision of the Supreme Court to certify this otherwise relatively unimportant case at all.{53}  U.S. Attorney General Richard Olney personally argued the government position in Debs' Habeas Corpus motion,{54} and the notedly conservative Fuller court (which decided United States v. E.C. Knight Co.{55} just prior to Sparf et al.) could be presumed to lean towards the railroads and against the unions.{56}  Sparf et al. would have been an ideal case to choose in order to limit the discomfiting tenacity of independent juries.


Whether suppression of union activism, or trepidation over the changing composition of juries, or an actual commitment to the holding expressed, were the motivating forces for the decision in Sparf are beyond the scope of this essay, if in fact they can be resolved at all.  What can be ascertained is that depriving jurors of their right to judge the law was effective in holding back the growth of the labor movement, and did suppress the influence of the changing American jury on the administration of the law.


The history of the National Prohibition Act established that jurors would not be subdued by the decision in Sparf et al.  In some areas, as many as sixty percent of alcohol-related prosecutions ended in acquittal.{57}  Kalven and Zeisel report that "the Prohibition era provided the most intense example of jury revolt in recent history."{58}  Prohibition has been described as a "crime category in which the jury was totally at war with the law."{59}


In spite of meager conviction rates, Prohibition was a boon to organized crime, and to the growth of a national law enforcement bureaucracy.{60}  By 1939, one out of three federal prisoners sentenced for one year or more were incarcerated for alcohol offenses.{61}  James Ostrowski has noted that "Convictions under the National Prohibition Act rose from approximately 18,000 in 1921 to approximately 61,000 in 1932."{62}   In spite of draconian efforts to enforce this unpopular law, a presidential commission concluded in 1931 that "There is as yet no substantial observance or enforcement," and urged that enforcement budgets be "substantially increased." {63}


In more recent times, the prosecution of Vietnam War protestors often led to defense requests for jury nullification instructions.{64}  Although those requests were usually denied, occasionally judges allowed defense counsel to explain jury independence during closing arguments.{65}  The Vietnam War protest cases inspired a wealth of academic debate on jury nullification, including important articles by Joseph L. Sax{66} and William Kunstler.{67}  Before long, the gauntlet handed down by Sax and Kunstler was picked up by hundreds of authors, ranging from state and federal judges{68} to community college instructors.{69}  

The History of the Independent Jury in Texas


State courts in the early years of this country were unanimous in their support of jury law judging.  According to one report, the earliest state decision in this country that jurors were not to judge the law came from the 1843 New Hampshire case of Pierce v. State,{70} although the trend towards limiting the right of jurors began almost fifteen years earlier.{71}  Still, for four decades following the adoption of the Bill of Rights, the right of jurors to judge both law and fact was uncontroversially accepted.  


In the period preceding the Civil War, several state legislatures either inserted jury independence provisions in their state constitutions, or passed statutes granting jurors the power to judge the law.{72}  Due to Spanish and Mexican civil law heritage, Texas courts did not have the same common law roots as the original colonies.  In particular, Texas courts have never recognized the independence of the jury.  One of the first Texas cases to consider the doctrine concluded that 

It was not only the privilege, but the duty of the Judge to give in charge to the jury the law of the case, without regard to what had, or had not, been read to them by counsel, either for or against the prisoner.  And if, in his opinion, the counsel on either side had mistaken, or misrepresented the law to the jury, it was his undoubted province to correct the mistake or misrepresentation; to disembarrass the minds of the jury, and to inform them in respect to the law of the case. . . For the law, it is their duty to look to the court.{73}


The Texas Code of Criminal Procedures adopted on August 26, 1856 (effective February 1, 1857) specifically denied that juries were the judges of the law.{74}  It read 


592: The jury are the exclusive judges of the facts in every criminal cause, but not of the law in any case.  They are bound to receive the law from the court, and to be governed thereby.{75}


Texas courts followed this rule consistently.{76}  Arguably, this rule was at odds with 
6 of the Constitution of the State of Texas, which paraphrased Fox's Libel Act{77} in what had become almost a boilerplate provision that survives today not only in the Texas Constitution but in the constitutions of several other states as well:


6: In prosecution for the publication of papers investigating the official conduct of officers, or men in a public capacity, or when the matter published is proper for public information, the truth thereof may be given in evidence.  And in all indictments for libels, the jury shall have the right to determine the law and the facts, under the direction of the court, as in other cases.{78}


How constrained a jury's law judging power "under the direction of the court" is, was a contested issue in many states until the late Nineteenth century.  By 1900, the courts of a number of states{79} which had not specifically protected independent juries by statute or constitutional provision struck down the "archaic, outmoded and atrocious" practice of instructing juries that they were the judges of law as well as of fact.{80}

Jury Independence in Texas Today


Although Texas has never formally recognized the doctrine of jury independence,{81} Texas juries have frequently refused to convict where they believed the law was unfair or unjustly applied.  Verdicts in the recent trial of eight surviving Branch Davidians included elements of jury independence,{82} and a grass-roots movement has formed to lobby for legislative action and to inform jurors of their latent powers.{83}  This venerable doctrine, nearly eight hundred years old, may well be gaining new strength.  Texas courts must be prepared to confront jurors who are aware of their perogative to render an independent verdict.


Furthermore, legislation that would require judges to instruct jurors of their power to judge the law has already been introduced in Texas _ twice.{84}  Although those bills were defeated, efforts are underway to introduce a revised bill in the 1995 session.  It is appropriate to examine what sort of reforms jury power activists are seeking, and what are the best legislative steps towards obtaining those goals.  A good place to start is by analyzing the criticisms leveled at the 1991 and 1993 legislative proposals.  The 1991 bill, H.B. 25, was proposed as follows:


BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF TEXAS:


SECTION 1. Chapter 62, Government Code, is amended by adding Subchapter G to read 
as follows:

SUBCHAPTER G; JURY NULLIFICATION

Sec. 62.601. POWER TO NULLIFY. If a jury determines that a party is liable according to the law and that the law is unjust or wrongly applied to the party, the jury may nullify the applicable law as applied to the party and find the party not liable.

Sec. 62.602. JURY INSTRUCTION. Before jury deliberation, the court shall instruct the jury as follows: "If you determine that a party is liable according to the law, before reaching a verdict you may consider the motives of the party. If you find the law to be unjust or wrongly applied to the party, you may vote according to conscience and find the party not liable, regardless of the facts of the case."

Sec. 62.603. DISQUALIFICATION PROHIBITED. A potential juror may not be excused or disqualified from serving on a jury because the juror expresses a willingness to nullify law.

Sec. 62.604. CONFLICT WITH TEXAS RULES OF CIVIL PROCEDURE.

(a) To the extent that this subchapter conflicts with the Texas Rules of Civil Procedure, this subchapter controls.

(b) Notwithstanding Section 22.004, the supreme court may not amend or adopt rules in conflict with this subchapter.

SECTION 2. Article 36.13, Code of Criminal Procedure, is amended to read as follows:

Art. 36.13. JURY IS JUDGE OF FACTS AND LAW.

(a) Unless otherwise provided in this Code, the jury is the exclusive judge of the facts. The jury is bound to receive the law from the court and be governed thereby, except if a jury determines that a defendant is guilty according to the law and that the law is unjust or wrongly applied to the defendant, the jury may nullify the applicable law as applied to the defendant and find the defendant not guilty.

(b) Before jury deliberation, the judge shall instruct the jury as follows: "If you determine that the defendant is guilty according to the law, before reaching a verdict you may consider the motives of the defendant. If you find the law to be unjust or wrongly applied to the defendant, you may vote according to conscience and find the defendant not guilty, regardless of the facts of the case."

(c) A potential juror may not be excused or disqualified from serving on a jury because the juror expresses a willingness to nullify law.{85}


Even some advocates of jury independence were troubled by the language of this bill.  The bill was not limited to criminal and quasi-criminal cases.  Proponents of the bill argued that this was overbroad, because "the purpose of nullification... is to protect people from the government, not to release them from contractual obligations they voluntarily entered into with other private citizens."{86}  The power of judges in civil trials to set aside and direct verdicts renders jury independence relatively meaningless in many civil cases.


A deeper problem is found in the mandatory jury instruction.  Jury independence is a doctrine of lenity; it should not be invoked against the defendant.{87}  As an affirmative defense of sorts, it should be left to the discretion of the defense whether to invoke it in any particular trial.{88}


Some advocates of H.B. 25 were uneasy with placing additional demands on judges.  The bill mandates jury nullification instructions whether or not they are relevant, desired by the defendant, or applicable in the interest of justice.  Many judges already resent legislative efforts to micromanage the courtroom through sentencing guidelines,{89} and requiring this rote instruction whatever the circumstances of the case can only create unnecessary judicial resentment.


Opponents argued that the bill would cause inconsistent application of the laws and erosion of the rule of law; unwarranted convictions without preserving grounds for appeal; and confusion in jury selection procedures.  Additionally, this legislation could be read as recognition of the right of jurors to judge the law within Art.I 
8 of the Texas Constitution, and "would constitute a reason for the reversal of all the cases previously tried under the present rules of procedure."{90}


Jury independence does not deprive the law of consistency.  A different person may still be charged with violating a statute the jury chose not to enforce in a previous case; the law has not changed.  This is all the consistency that can possibly be obtained for the criminal law.  The law is not applied consistently by police, prosecutors or judges, all of whom act within the discretion allowed them under the constitution and the laws.{91}  Many charges are dropped by police or prosecutors.  Some end in lenient plea-bargaining agreements.  Judges dismiss cases and suspend sentences.  The competence of the defense and prosecution, as well as dumb luck, may determine the outcome of any individual case.  Jurors should be granted the same discretion all other participants in the criminal justice system already enjoy.


Concerns about unwarranted convictions can be answered on two levels: first, there must be sufficient grounds for a conviction for the case to go to the jury; second, the judge retains the authority to declare a mistrial if he fears the jury will judge the law adversely to the defendant.  The dangers of jury law-finding adverse to the defendant are always present, however, and are exacerbated by requiring instructions about jury independence in inappropriate cases.


Some provisions of H.B. 25 are incompatible with sections of the Texas Code of Criminal Procedure other than Art. 36.13.  H.B. 25 does not address the problems with jury challenges presented in Art. 35.16.{92}  The defendants right to have a jury judge the law is meaningless if the prosecutor can eliminate any juror who admits to having scruples about the law the defendant is charged with violating.{93}


Legislation introduced in Texas in 1993 was similar to that introduced in 1991.  H.B. 2382, introduced by freshman Rep. John Longoria (D.-San Antonio),{94} never made it to hearings.  It was one of about 150 bills_approximately half of those submitted _which died before reaching the House Criminal Jurisprudence Committee.{95}  The bill was extensively analyzed by Austin attorney Paul C. Velte IV, however, in the newletter of the Fully Informed Jury Association.{96}  


The first section of H.B. 2382 dealt with criminal trials; the second section dealt with jury trials in any "action in which a governmental agency, as party to a civil action, seeks to collect a civil or administrative penalty."{97}  H.B. 2382 did not cover all civil actions; its scope was deliberately limited in Section 1 to criminal trials, and in Section 2 to quasi-criminal actions where government is a party.  The provisions in the two sections are otherwise similar enough that we can limit discussion here to the section one provisions concerning criminal cases.{98}

AN ACT relating to a jury's right to determine the law in certain criminal and civil cases.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF TEXAS:


1
Article 36.13, Code of Criminal Procedure, is amended to read as follows:


Art. 36.13.  JURY IS JUDGE OF FACTS AND LAW.  (a)  Unless otherwise provided in this Code, the jury is the exclusive judge of the facts.  The jury is bound to receive the law from the court and to be governed thereby, except if a jury determines that the defendant is guilty according to the law and that the law is unjust or unjustly applied to the defendant, the jury may determine not to apply the law to the defendant and find the defendant not guilty or guilty of a lesser included offense.


(b)  Before a jury hears a case, and again before the jury deliberates the case, the court shall instruct the jury as follows: "If you determine that the defendant is guilty according to law, you may apply the law to the defendant and find the defendant guilty.  You may also consider the motives and circumstances of the defendant, the extent to which the defendant's actions injured another person, the merits of the law itself, and the wisdom of applying the law to the defendant in the case before you.  If finding the defendant guilty according to the law would violate your conscience or sense of justice, you may determine not to apply the law to the defendant and find the defendant not guilty or you may find the defendant guilty of a lesser included offense."


(c)  The court shall allow any party to the trial to present to the jury, for its consideration, evidence and testimony relating to the motives and circumstances of the defendant and the extent to which he actually harmed another person.  Any party to the trial may also present to the jury arguments regarding the spirit, intent, merits, and constitutionality of the law itself and its applicability to the case at hand.


(d)  A potential juror may not be excused or disqualified from jury service because the juror expresses a willingness to evaluate the law or its application, to vote on the verdict according to conscience or sense of justice, or to consider testimony or evidence allowed in this article.


(e)  On motion of the state or the defendant, a court that failed to provide the instruction required in this article, or failed to follow any other rule of procedure of this article shall declare a mistrial in the case.


Many of the flaws in the 1991 legislation were addressed in H.B. 2382  Longoria's legislation made it plain that juries are not to judge the law adversely to the interests of the defendant.  The instructions in part (b) lead the jury to examine the justice of the law only after they have found the defendant to be otherwise guilty.  This alleviates, but does not eliminate, problems of juries nullifying important defenses or deciding that the law is written too leniently.  


This legislation requires the jury to be instructed of their powers regardless of the case at hand.  Both sides could move for a mistrial if the judge fails to instruct the jury about jury independence.  Neither side could challenge a juror "because the juror expresses a willingness to evaluate the law or its application, to vote on the verdict according to conscience or sense of justice..."  These provisions may encourage jurors to vote against the law in cases where the defendant has a legitimate but unpopular defense, such as insanity or lack of capacity.  Authorizing a jury to act as the "conscience of the community" could be misinterpreted to allow a conviction where the law didn't, but perhaps should have, proscribed the offense.  This is not the intent or the purpose of the legislation; moreover it could lead to unconstitutional, ex post facto results.


Other problems with H.B. 2382 are more subtle.  Paul Velte raises concerns about subsection (c) allowing the introduction of extraneous, unadjudicated offenses during the guilt/innocence phase of a trial.{99}  Velte emphasizes that the evidence allowed in under subsection (c) should be explicitly limited to that regarding the offense on trial.{100}


One problem H.B. 2382 addressed was to provide in the final section that "The change in law made by this Act applies only to a jury sworn on or after the effective date of this Act."  This provision attempts to address the concerns that all previous convictions could be overturned by finding a right to an empowered jury in Art. I 
8 of the Texas Constitution.  This concern had been raised over H.B. 25, and should be addressed in any future Texas jury independence legislation.

A Jury Independence Bill for Texas


Because of the difficulty in drafting effective legislation to empower the jury, the Fully Informed Jury Association (FIJA) has drafted model language for consideration by the state legislatures.{101}  This model language has some advantages over either H.B. 25 or H.B. 2382:

1)
The FIJA act is cast in terms of the rights of defendants, not the right of jurors.  This avoids fruitless and circular arguments over whether jurors have a "right," or merely a "power," to nullify the law.  The FIJA language specifically couches the issue in terms of the defendants right to a fair and unbiased jury, instead of the jurors right to be seated whatever her views.  It is not clear that the defendant has a right to a new trial if the rights of jurors have been violated.  The right should reside with the party with the most to lose if it is abridged; and that party is the defendant.

2)
The model language places the decision to inform the jury, and the responsibility for informing the jury, on the defense instead of the court.  It places no additional duties on the judge, and it does not mandate any specific instructions or language.  This should reduce both procedural errors and the likelihood that the jury will find the law adversely to the defendant.  It should also reduce the number of trials where jury independence issues would arise.

3)
By specifically listing what issues may be presented to the jury in argument for an independent verdict, the model act prevents overly broad or overly narrow interpretations.  The earlier bills risked either undercutting or being undercut by the rules of evidence, at the discretion of the court.  The model act makes it clear what issues are relevant and admissible in arguing the injustice or inapplicability of the law.


The FIJA provisions can be adapted to incorporate the necessary changes to the Texas Code of Criminal Procedure.  Article 35.16 would have to be modifed by the repeal of subarticle (b)(3).  (Subarticle (c)(2) would not have to be repealed; the defendant should be entitled to object to a juror willing to find against him regardless of the law.)  "Every individual is entitled to rely on the law as written, and conform his conduct to its dictates."{102}


Article 36.13 would have to be revised in order to acknowledge the power of the jury.  The language suggested in H.B. 2382 for section (a) of Article 36.13 can be retained, and enlarged with the FIJA language.  The Texas Rules of Civil Procedures can be modified by the addition of a new section, as in H.B. 2382, but with substitution of the FIJA language for some of the original text.  Section 3 of H.B. 2382 can be retained in order to make it clear that the intention is not to open up previous cases.  Using these materials, a Jury Independence Act for Texas would read as follows:

AN ACT relating to a defendant's right to trial by a jury empowered to determine both law and fact in certain criminal and civil cases.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF TEXAS:


1
Article 36.13, Code of Criminal Procedure, is amended to read as follows:


Art. 36.13.  JURY IS JUDGE OF FACTS AND LAW.  (a)  Unless otherwise provided in this Code, the jury is the exclusive judge of the facts.  The jury is bound to receive the law from the court and to be governed thereby, except if a jury determines that the defendant is guilty according to the law and that the law is unjust or unjustly applied to the defendant, the jury may determine not to apply the law to the defendant and find the defendant not guilty or guilty of a lesser included offense.


(b)  An accused party's right to trial by jury includes the right to inform the jurors of their power to judge the law as well as the evidence, and to vote on the verdict according to conscience.


(c)  This right shall not be infringed by any statute, juror oath, court order, or procedure or practice of the court, including the use of any method of jury selection which could preclude or limit the empanelment of jurors willing to exercise this power.


(d)  Nor shall this right be infringed by preventing any party to the trial, once the jurors have been informed of their powers, from presenting arguments to the jury which may pertain to issues of law and conscience, including 

(1) the merit, intent, constitutionality, or applicability of the law in the instant case; 



(2) the motives, moral perspective, or circumstances of the accused or aggrieved party; 



(3) the degree or direction of guilt or actual harm done; or



(4) the sanctions which may be applied to the losing party.


(e)  Failure to allow the accused or aggrieved party or counsel for that party to so inform the jury shall be grounds for mistrial and another trial by jury.


2
Article 35.16 (b)(3) is hereby repealed.


3
Subtitle B, Title 2, Civil Practices and Remedies Code, is amended by adding Chapter 24 to read as follows:


CHAPTER 24.  JURY POWERS IN CERTAIN GOVERNMENTAL PROCEEDINGS


Sec. 24.001
DEFINITION:  In this chapter, "governmental agency" means: (1) this state and any institution, agency, or organ of government established by the constitution or laws of this state, including any department, bureau, board, office, or council of this state; and (2) a political subdivision of this state, including any county, municipality, district, authority, and any agency of a political subdivision.


Sec. 24.002
SCOPE OF CHAPTER:  (a) This chapter applies only to an action in which a governmental agency, as party to a civil action, seeks to collect or retain{103} a civil or administrative penalty.  (b)  This chapter applies only to an action tried to a jury under applicable law.  This chapter does not create a right to a jury.


Sec. 24.003
POWER NOT TO APPLY LAW:  (a)  If a jury determines that a party is liable according to law and the law is unjust or unjustly applied to the party, the jury may determine not to apply the law to the party and find the party not liable.


(b)  An accused party's right to trial by jury includes the right to inform the jurors of their power to judge the law as well as the evidence, and to vote on the verdict according to conscience.


(c)  This right shall not be infringed by any statute, juror oath, court order, or procedure or practice of the court, including the use of any method of jury selection which could preclude or limit the empanelment of jurors willing to exercise this power.


(d)  Nor shall this right be infringed by preventing any party to the trial, once the jurors have been informed of their powers, from presenting arguments to the jury which may pertain to issues of law and conscience, including 



(1) the merit, intent, constitutionality, or applicability of the law in the instant case; 



(2) the motives, moral perspective, or circumstances of the accused or aggrieved party; 



(3) the degree or direction of guilt or actual harm done; or 



(4) the sanctions which may be applied to the losing party.


(e)  Failure to allow the accused party to so inform the jury shall be grounds for mistrial and another trial by jury.


Sec. 24.004
CONFLICT WITH TEXAS RULES OF CIVIL PROCEDURE:  Notwithstanding Section 22.004, Government Code, this chapter may not be modified or repealed by a rule adopted by the supreme court.


4
The change in law made by this Act applies only to a jury sworn on or after the effective date of this Act.


This proposed language addresses the concerns of both jury independence proponents and opponents.  The bill makes it explicit that jury law-judging should only take place after the defendant has been found otherwise guilty; the protection against reverse nullification is buttressed by leaving the decision whether to inform the jury of this power with the defense.  The bill is not overbroad; it is applicable only to certain cases where there is a risk of oppression by government.


There is no requirement for judges to inform jurors of this doctrine in all cases, regardless of the applicability of this doctrine to the case.  Jurors are not likely to decide that laws against homicide, blackmail or kidnapping are unjust or unfair; there is no reason to confuse them by reading rote instructions in cases where the defense makes no claim that the law is oppressive.  


The act clearly applies only to cases tried before juries "sworn on or after the effective date of this Act." This provision protects the system against a flood of appeals, as previous verdicts are challenged on Art. I 
8 grounds.  The right provided in this legislation is statutory, not constitutional, and is not intended to be retroactive.  This language places the right to inform the jury with the defendant.  The right to a trial by a jury rests with the defendant; this legislation is intended to clarify the rules about what a right to trial by jury entails.


Finally, the proposed language specifies what evidence can be brought in to argue the law to the jury.  There is nothing in this language to permit the introduction of extraneous, unadjudicated offenses during the guilt/innocence phase of the trial.  The prosecution could not introduce such offenses in any case where the Texas Rules of Criminal Evidence 404(b) would not already permit them.

Conclusion


Too often, we think of the jury simplisticly, as mere triers of facts.  But the jury also has a political function;{104} an educational function; and a social function.  Today, with jury independence minimized by controlling courts and procedural codes, juries are prevented from performing many of these essential functions.  The political role of juries is minimized, as few responsible jurors feel themselves empowered to nullify bad laws.  We are not listening to our jurors; even worse, we are not allowing them to speak.  Jurors are the citizen link most intimately involved in the criminal justice system.  If the opinions of jurors are not worth listening to, then we can quit wondering if citizen input has any impact on our laws.  We can be assured it does not.


Jury nullification should be recognized for exactly what it is: proof that the nullified law lacks adequate social support to be consistently enforced.  Laws which are regularly nullified are laws that should change.  Juries should be seen as a necessary feedback loop in the legislative process.  When laws cease to be accepted by jurors, they should be stricken or modified by responsive legislation.  Independent juries can help reduce the lag time between social change and legal change, a problem that has always proven intractable.


The educational function of juries is thwarted by treating jurors like children who must be kept under strict control.  Jurors are dealt with as though they are too ignorant, emotional, malevolent or misguided to benefit from the training jury duty has historically provided American citizens.{105}  Judges and lawyers have forgotten that they are not the only members of society capable of forming valid opinions about abstractions like "justice," "rights," or "liberty."  There is no evidence that modern citizens do not require the same level of civic awareness as citizens required in the eighteenth and nineteenth centuries.


The social function of juries can not coexist with a regime of jury servility.  When jurors leave courtrooms in tears after delivering convictions against their deepest conscientious beliefs, the trial by jury is not performing its intended function.  How much of our often declaimed social breakdown can be traced to a lack of trust in the jury's power to dispense justice?  When citizens are not allowed any meaningful opportunity to participate in the execution of laws, it is not surprising that they lose confidence in the ability of the system to protect them or treat them fairly if accused.


Independent juries are not a Utopian scheme; it is not to be imagined that they will provide perfect justice.  The question is not whether independent juries will always present the correct verdict, but whether they will dispense better verdicts more often than not.  It is difficult to answer this question in the negative without questioning the principles of democratic governance; the jury is arguable the most democratic institution in America.  Or, as D.C. Circuit Chief Judge David L. Bazelon put it, "Trust in the jury is, after all, one of the cornerstones of our entire criminal jurisprudence, and if that trust is without foundation we must re-examine a great deal more than just the nullification doctrine."{106}
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(c)  A potential juror may not be excused or disqualified from jury service because the juror expresses a willingness to evaluate the law or its application, to vote on the verdict according to conscience or sense of justice, or to consider testimony or evidence allowed in this article.
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CONFLICT WITH TEXAS RULES OF CIVIL PROCEDURE:  Notwithstanding Section 22.004, Government Code, this chapter may not be modified or repealed by a rule adopted by the supreme court.
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