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PREF ACE TO THE SECOND EDITION. 

The tlrat edition of this wotk having been received with 8uch a 
gratifying degree of favor by the profession as to exhaust the edition 
within a comparatively short time after its publication, the author 
baa taken advantage of the opportunity to subject the whole book to 
a thorough revision. Much new matter has been added, many inter
esting topics of constitutional law have been more elaborately de
veloped, and suitable reference has been made to the doctrines of 
the latest and most important decisions. This has resulted in en
larging the book by about eighty pages, but without changing its 
general plan or scope. It is hoped that it may now enter upon a new 
and more widely extended career of usefulness. 

H. C. B. 
WasblngtoD, D. C •• June, 1897. 

PREF ACE TO THE FIRST EDITION. 

This book is Intended primarily for the use of students at law and 
instructors in the law schools and universities. It contains a con
densed review of all the leading prinoiples and settled doctrines of 
American constitutional law, whether arising under the federal con· 
stitution or those of the individual states. These principles and 
doctrines are stated in the form of a series of brief rules, or proposi
tions, numbered consecutively throughout the book, and are explain
ed, amplified, and illustrated in the subsidiary text, and supported 
by the citation of pertinent authorities. The necessary limitation 
of space, as well as the purpose and plan of the work, have precluded 
any attempt at exhaustive discussion or minute elaboration of the 
great topics of constitutional law. But the book is believed to be 
comprehensive of the general subject and sufficiently detailed to 
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iv PREFACE. 

equip the student with an accurate general knowledge of the whole 
field. And since the solution of new questions must be sought, not 
alone in the application of precedents, but also in the settled rules 
and the accepted canons of interpretation, and since the mind Is 
often best prepared for the investigation of a specific problem by a 
rapid synoptical review of the results already worked out by the 
courts in that department to which it belongs, it is hoped that gen
eral practitioners may find the book to possess a special value for 
themselves. It 'would have been undesirable, even if it were possi
ble, to discuss in these pages all the thousands of reported cases which 
bear upon the subject of constitutional law. Such an accumulation 
of authorities would have cumbered the work to the point of de
stroying its utlllty. But a very considerable number of the more 
important and valuable decisions have been suitably referred to, and 
more, perhaps, than any student would have time or occasion to 
read. But it was thought that both student and practitioner would 
appreciate the advantage of being directed to the principal authori
ties, especially 8.8 they may have occasion to study certain special 
topics with more detail and particularity than the handbook itself 
could undertake. 

The subject of constitutional law is not free from disputed and 
unsettled questions. In respect to these, the author has invariably 
stated what he conceives to be the sound rule or the best principle 
for their interpretation. If his disposition of such topics should at 
times appear summary, or even dogma~ic, it must be ascribed to the 
necessity for condensation, not to any failure to appreciate the pos-
sible arguments on both sides of the question. H. C. B. 

Wuhlngtoo, D.O., Janua17. 1895. 
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THE CONSTITUTION 
OF TBB 

UNITED STATES OF AMERICA. 

WB TBlI PBOPLB of the Unfted States, In Order to form a more perfect Union, 
establJsb Justice, Insure domestic Tranqulllty, provide tor the common de
fence, promote the general Welfare, and secure the Blessings of Liberty 

,to ourselves and our Posterity. do ordam and establish th1a Co.ITITUTIO. 
for the UDlted States ot America. 

ARTICLE 1. 

B.erroN 1. All legislative Pewers herein granted shall be vested In a 
Congress of the UDlted States. which shall consist at a Senate and H~~se 
of Representatives. 

Bserrol'! 2. The House of Representatives shall be composed of Member. 
chosen every second Year by the People of the several States, and the Elect· 
ors In each State shall have the Quallflcatlons requisite for Electors at the 
most numerous Branch of the State Legislature. 

No Person shall be a Representative who shall not have attained to the Age 
of twenty flve Years, and bcen seven Years a CItizen of the United States. 
and who shall not, when elected, be an Inhabitant of that State In wblch 
he shall be chosen. 

Representatives and direct Taxes shall be apportioned among the several 
States wblch may be Included within this Union, according to their respective 
Numbers, which shall be determined by adding to the whole Number ot tree 
Persons, Including those bound to Service tor a Term ot Years, and excluding 
Indians not taxed, three flfths of all other Persons. The actual Enumeration 
shall be made wIthin three Years after the flrst Meeting ot the Congress ot 
the Unfted States, and within every subsequent Term of ten Years, In such 
Manner as they shall by Law direct. The Number of Representatives sball 
not exceed one tor every thirty Thousand, but each State shall bave at 
Least one Representative; and until such enumeration shall be made, the 
State of New Hampshire shall be entitled to chuse three, Massachusetts elgbt. 
Rhode-Island and Providence Plantations one, Connecticut flve, New Yort 
six, New Jersey tour, Pennsylvania eIght, Delaware one, Maryland six, VIr
ginia ten, North CaroUna flve, South Carolina five, and Georgia three. 

When vacancies happen In the R<,presentatlon from any State, the Execu
tin Authority thereof shall Issue Writs of Electlon to flU BUch Vacancies. 

BL.CONS'r.L. (xiii) 
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xiv CONSTITUTION OF THE UNITED STATES. 

The House of Rt>presentatlves shall chuse their Speaker aqd other Oftlcers; 
and shall have the sale Power of Impeachment. 

SIWTIOlil 3. The Senate of the Unfted States shall be composed ot two Sen
ators tram each State, chosen by the Legislature thereat, tor six Years; and 
each Senator shall have one Vote. 

Immediately atter they shall be assembled In CoJlSeqUence ot the first 
Election, they shall be divided as equally as may be Into three Classes. The 
Seats ot the Senators ot the first Clas. shall be vacated at the Expiration 
ot the second Year, at the second Class at the Expiration at the fourth 
Year, and ot the third Class at the Expiration of the sixth Year, so that 
one third may be chosen every second Year; and It Vacancies happen by 
Resignation, or otherwise. during the Recess of the Legislature of any State, 
the Executive thereot may make temporary Appointments, untO the next 
Meeting ot the Legislature, which shall then fill such Vacancies. 

No Person shall be a Senator who shall not have attained to the Age of 
thirty Years. and been nine Years a CItizen of the United States, and who 
shall not, when elected, be an Inhabitant ot that State for which he shall 
be chosen. 

The Vic" Pretoldent at the United States shall be President at the Senate. 
but shall have no Vote, unless they be equally divided. 

The Senate shall chuse their other omcers, and also a Pr(>sldent pro tem
pore, In the Absence of the Vice President, or when he shall exercise the 
OfIlce ot President of the United States. 

The Senate shall have the sale Power to try all Impeachments. When 
sitting for that Purpose, they shall be on Oath or Aftlrmation. When the 
President of the United States Is tried, the Chlet Justice shall preside: And 
no Person shall be convicted without the Concurrence at two thirds ot the 
Members present. 

Judgment In Cases ot Impeachment shall not extend further than to re
moval from Omce, and disqualification to hold and enjoy any Omce of honor, 
Trust or Profit under the United States: but the Party convicted shall never
thel(>ss be liable and subject to Indictment, Trial, Judgment and Punfshment, 
according to Law. 

SBCTION 4. The Times, Places and Manner ot holding Elections tor Senators 
and Representatlves, shall be prescribed In each State by the Legislature 
thereof; but the Congress may at any time by Law make or alter such 
Regulations, except as to the Places of chuslng Senators. 

The Congress shall assemble at least once In every Year, and such Meeting 
shall be on the flrst Monday In December, unless they shall by Law appoint 
a dlfl'erent Day. 

l:;ECTION IS. Each House shall be the Judge at the Electlons, Returns and 
Qualifications ot Its own Members, and a Majority ot each shall constitute 
a Quorum to do Business; but a smaller Number may adjourn from day to 
day, and may bf" authorized to compel the Attendance of absent Members, 
In such Manner. and under such Penalties as each House may provide. 

Each House may determine the Rules of Its Proceedlllgs, punish Its Mem
bers for disorderly Behaviour, and, with the Concurreuce of two thirds, 
expel a Member. 

Each House shall keep a Journal of Its Proceedings, and tram time to 
time publish the same, excepting such Parts as ma.y In their Judgment re
quire Secrecy; and the Yeas and Nays of the ~Iembers of eithpf House on 
any question shall, at the desire of one fifth ot those Present, be entered 
OD the Journal. 
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CONSTITUTION OJ' THE UNITED BTATF.8. xv 

Neither House, during the Session of Con~ess, shall, without the Cousent 
of the other, adjourn fgr more thnn three days, nor to any otber Place thaD 
that In whlch the two Houses shall be slttlng. 

SECTIOS 6. The Senators nnd Represeutntl\"es shall receive a Compensation 
tor their Services, to be ascertained by Law, and paid out of the TreasU1'1 
of the United States. They shall In all Cases, except Treason, Felony and 
Breach of the Pence, be privileged trom Arrest during their Attendance at 
the Session ot their respective Houses, and In going to and returning trom 
the same; and tor any Speech or Debate In either House, they shall not 
be questioned In any other Place. 

No Senator or Representative shall, durlng the Time for whleh he was elect
ed, be appointed to any civil Oftlce under the Authority of the United States, 
which shall have been created, or the Emoluments whereof shall have been 
encreased, durlr>J: such time; and no Person holding any Otnce under the 
United States, shall be a Member of either House during his Continuance 
In Oftlce. 

SECTIO~ 7. All Bllls for raising Revenue shall originate In the House of 
Representatives; but the Senate may propose or concur with Amendments 
as on other BUIs. 

Every Bill whleh shall have passed the House of Representatives and the 
Senate, shall, before It becomes a Law, be presented to the President of the 
United States; It he approve he shall sign It, but It not he shall return It, with 
his Objectlons to that House In which It shall have originated, who shall enter 
the Objections at large on their Journal, and proceed to reconsider It. If 
atter such Reconsideration two thirds of that House shall agree to pass the 
BUl, It aball be sent, together with the Objections, to the other House, by 
whlch It shall likewise be reconsidered, and If approved by two thirds of 
that House, It shall become a Law. But In all such Cases the Votes ot 
both Houses shall be determined by yeas and Nays, and the Names ot the 
Persons voting for and against the Blll shall be entered on the Journal of 
each House respectively. If any Blll shall not be returned by the President 
within ten Days (Sundays excepted) after It shall have been presented to 
him, the Same shall be a Law, In like Manner as if he had signed It, unless 
the Congress by their Adjournment prevent Its Return, in which Case It shall 
not bea Law. . 

Enry Order, Resolution, or Vote to which the ConculTence of the Senat, 
and House of Representatives may be necessary (except on a question of Ad
journment) shall be presented to the President ot the United States; and be
tore the Same shall take Etfect, shall be approved by him, or being disap
proved by him, shall be repassed by two thirds of the Senate and House ot 
Representatives, according to the Rules and Limitations prescribed In the 
Case of a Blll. 

tSECTION 8. The Congress shall have Power To lay and collect Taxes, 
Duties, Imposts, and Excises, to pay the Debts and provide for the common 
Defence and general Welfare of the United States; but all Duties, Imposts 
and Excises shall be uniform throughout the United States; 

To borrow Money on the credit of the United States; 
To regulate Commerce with foreign Nations, and among the several States. 

and with the Indian 'J'rlbes; 
To establish an un1form Rule of Naturalization, and uniform Laws on the 

IlUbJect of Bankruptcies throughout the United States; 
To coin lIoney, regulate the Value thereof, and of foreign Coin, and fix the 

Standard of Weights and Measures; . 
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To provide for the Punishment of counterfeiting the Securities and cnrreut 
Coin of the United States: 

To establlsh Poet 01llces and post Roads: 
To promote the Progress of Science and useful Arts, by securing for limited 

Times to Authors and Inventors the exclusive Right to their respective Wri. 
Ings and DlBcoverles: 

To constitute TrIbunals Inferior to the supreme Court: 
To define and punish PIracies and Felonies committed on the high Seas, 

and Offences against the lAW of Nations: 
To declare War, grant Letters of Marque and Reprisal, and make Rules 

concerning Captures on Land and Water: 
To raise and support Armies, but no Appropriation of Money to that Use 

shall be for & longer Term than two Years: 
oro provide and maintain a Navy: 
To make Rules for the GoVeJ.'Dment and Regulation of the land and naval 

Forces: 
To provide for calling forth the Mllitia to execute the Laws of the Union, 

suppress Insurrections and repel Invasions: 
To provide for organizing, arming, and disciplining the MUltla, and for 

governing such Part of them as may be employed In the Sen Ice of the United 
States, reserving to the States respectively, the AppOintment of the 01llcers. 
and the Authority of training the Mllltia according to the discipline pre
scrIbed by Congress: 

To exerclse exclusive LegIslation In all Cases whatsoever, over such DIs
trict (not exceeding ten MUes square) as may, by Cession of particular States, 
and the Acceptance of Congress, become the Seat of the Government of the 
United States, and to exercise like Authority over all Places purchased by 
the Consent of the Legislature of the State In which the same shall be, for 
the Erection of ~'orts, Magazines, Arsenala, dock-Yards, and other needful 
BuIldlngs;-And 

To make all Laws which shall be necessary and proper for carr:ylng Into 
Execution the foregoing Powers, and all other Powers vested by thI.1J Consti
tution In the Government at the United States, or In any Department or Ot
ficer thereot. 

l:iECTIOS 9. Tbe MIgration or Importation of such Persons as any of the 
States now existing shall tblnk proper to admit. shall not be prohibited by 
the Congress prior to the Year one thousand eight hundred and eight, but a 
Tax or duty may be Imposed on such Importation, not exceeding ten doll8l'B 
for each Person. 

The Privilege at the Writ of Habeas Corpus shall not be suspended, unless 
when In Cases of Rebellion or Invasion the public Safety may require It. 

No Bill of Attainder or ex post facto Law shall be passed. 
No Capitation, or other direct, Tax shall be laid, unless In Prol'Ortlon to 

the Census or Enumeration herein before directed to be taken. 
fiNo 'I.'ax or Duty shall be laid on ArtIcles exported from any State. 

No Preference shall be gIven by any Regulation of Commerce or Revenue 
to the Ports of one State over those of another: nor shall Vessels bound to, 
or from, one State, be obliged to enter, clear, or pay Duties In another. 

No Money q)Iall be drawn from the Treasury, but In Consequence of Ap
pl·OpriatlOns made by Law; and a regular Statement and Account of the Re
ceipts and Expenditures of all publlc Money shall be published from time to 
time. 
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No TItle of NobWty shall be granted by the United States: And no PersoD 
holding any Oftlce or Profit or Trust under them shall. without the Consent 
of the ConlNB8. accept of any present, Emolument, Oftlce, or Title, of aD7 
kind whatever, from any King, Prince, or foreign State. 

BBC'ftOJr 10. No State shall enter into any Treaty, Alliance, or Confedera.
tion; grant Letters of Marque and Reprisal; coin Money; emit Bills of 
Credit; make any Th1ng but gold and B1lver Coin a Tender in Payment ot 
Debts; pass any Bill of Attainder, ex post facto Law, or Law Impalr1Dc the 
Obllgatlon ot Contracts, or grant any 'IUle of Noblllty. 

No State shall, without the Consent of the Congress, lay any Imposts or 
Duties on Imports or Exports, except what may be absolutely necessary fOil ex
ecuting Its inspection Laws: and the net Produce of all Duties and Imposts. 
laid by any State on Imports or Exports, shall be for the Use of the Treasur7 
at. the UDlted States; and all such Laws shall be subject to the ReVision and 
Controul of the Congress. 

No State shall. wIthout the Consent of Congress, lay any Duty of Tonnage, 
keep Troops, or Ships of War in time of Peace, enter Into any Agreement 
or Compllct with another State, or with a foreign Power, or engage in War, 
unless &ctua1l7 Invaded, or In such immInent Danger as will not admlt of 
dela,.. 

ARTICLE II. 

SZC'ftoJr 1. The executive Power shall be vested In a President of the 
United States of America. He shall hold his Office durIng the Term of four 
Years, and, together with the Vice President, chosen tor the same Term, be 
elected, as follows 

Each State sball appoint, in such Manner as the Legislature thereof may 
direct, a Number of Electors, equal to the whole Number of Senators and 
Representatives to wblch the State may be entitled in the Congress: but no 
Senator or Representative, or Pel'BOD holding ali Oftlce of Trust or Prollt 
UDder the UDlted States, shall be appointed an Elector. 

The electors shall meet In their respective States. and vote by ballot for 
two Persona, of whom one at least shall not be an Inhabitant of the same 
State with themselves. And they shall make a List of all the Persons voted 
for, and of the Number of Votes for each; wblch List they shall sign and 
certify, and transmit sealed to the Seat of the Government ot the United State&,. 
directed to the President of the Senate. The PresIdent of the Senate shall, 
In the Presence of the Senate and House of Representatives, open all the CeJ."o 
ti1lcates, and the Yotes shall then be counted. The Person having the great
est Number of Votes shall be the President, it such Number be a Majorlq 
of the whole Number of Electors appoInted; and it there be more than one 
who have such Majority, and have An equal Number of Votes, then the House 
of Representatives shall immediately chuse by Ballot one of them for PresI
dent; and it no Person have a Majority, then from the five highest on t·.e 
List the said House shall in like Manner chuse the President. But in chus~. _ 
the President, the Yotes shall be tnken uy States, the Representation from 
each State having one Vote; A quorum for this Purpose shall consIst of a 
llember or Members from two-thirds of the States. and a Majority of all tile 
States shall be necessary to a Choice. In every Case, after tlie Choice of the
President, the Person having the greatest Number of Votes of the Electora 
ab.all be the Vice President. But if there should remain two or more who-

BL.CONST.L.-b 
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bave equal Votes, the Senate shall chuae from them by Ballot tbe Vice Presi
dent. 

The Congress ma.v determine the Time of chung the Electors, and the 
Day on wbich they shnll gl\"e their Votes; wblch Day sball be the same 
througbout the United States. ~ 

No Person except a naturnl born Citizen, or a Citizen of tbe United Stau>s, 
at the time of tbe Adoption of this Constitution, shall be eligible to the Oftice 
of President; neither shall any Person be ellglble to that Oftice who shall 
not bave attained to the Age of thirty live Years, and been fourteen Years 
& Resident wIthin the United States. 

In Case of the Uemoval of the Presldent from Oftice, or of his Death, Resig
nation, or Inability to discharge the Powers and Duties ot the saId Oftice, the 
same shall devolve on the Vice President, and the Congresa may by Law 
provide tor the Case of Hemoval. Death. ReSignation. or Inablllty, both of 
tbe President and Vice President, declaring what Ofticer sball then act a. 
President, and such Ofticer shall act accordingly, until the Disabillty be re
moved, or a President shall be elected. 

The President shall. at stated TImes, receive for his Services. a Compen
sation, which shall neither be encreased nor diminished during the Period for 
which he shall bave been elected, and be sball not receive within that Period 
any other Emolnment trom the United States, or any of them. 

Before he enter on the Execution of bls Oftice, be sball take the following 
(lath or Atfirmatlon:-"I do solemnly swear (or affirm) that I will faithfully 
execute the Oftice of President ot the United States, and wlll to the best of 
my Ablllty. preserve, protect and defend the Constitution of the Unlted 
States." 

8ECTION 2. The President shall be Commander In chler of the Army and 
Navy of the United States, and of the Militia of the several States. wben 
called Into the actual Service of the United States; be may require the 
Opinion. In writing, of the principal Ofticer In eacb of the executive De
partmt'nts. upon any Subject relating to the Duties of tbelr respective Of
lices. and he shall bave Power to grant Reprieves and Pardons for Offences 
against the United States. except In Cases of Impeachment. 

He sbad have Power. by and with the Advice and Consent of the Senate, 
to mnke Treaties. provided two-thh'ds of the Senators present concur; and be 
shall nominate. and by and with the Advice and Consent of tbe Senate, sball 
appoint Ambassadors, other pubUc Ministers and Consuls, Judges of the su
preme Court, and all otber Oftieers of the United States, whose Appoint
ments are not herein otherwise provided for, and wblcb sball be estab
lished by Law: but tbe Congress may by Law vest the Appointment of 
sucb inferior Ofticers, as they think proper, in the President alone, in the 
Courts of Law, or in the Heads of Departments. 

The President shall have Power to lill up all Vacancies tbat may bappen 
during the Recess of the Senate, by granting Commissions which shall ex
pire at the Bnd of their next Session. 

8ECTIOX S. He shall trom time to time give to the Congress Information of 
the State of the Union, and recommend to their Consideration such Measures 
as he shall Judge necessary and expedient; be may, on extraordinary Occa
lIlons, convene both Houses, or either of them, and in Case of Disagreement 
between them, with Respect to the Time of Adjournment, be ma.v adjourn 
them to such Time as be shall think proper; be shall receive AmbusadOl'8 
and other public Ministers: he shall take Care that the Laws be taltbtullT. 
eucuted, and ahall Commlaslon all the 01llcers of the Unlted State&. 
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BBcmON ~ The President, Vice President and an civil Oftleen of the United 
Btates, all be removed from Office on Impeachment for, and Conviction of, 
Treuou, Brlbeq. 01' other hlSh Crimes 8.Ild MlsdemeanOl'll. .J . 

ARTICLE III. 

SEarroN 1. The judicial Power of the United States shall be TeSted In one 
npreme Court, and In such Inferior Courts as the Congress may from tlme 
to time ordain and establ1sh. The Jndges, both of the supreme and inferior 
Courts, aball hold thelr Offices during good Behaviour, and shall, at stated 
Times, receive for their ServIces, a Compensatlon, which shall DOt be dlmln
Ished during their Continuance In Office. 

SEarrON 2. The jndlclal Power aball extend to all caaea, In Law and Eq
nlty, artslng under this Constltutlon, the Laws of the United States, and 
Tl't>aties made, or which shall be made, under their Authority:-to aU ease. 
alrectlng Ambassadors, other public MInisters and Consuls:-to an Cases of 
admiralty and marltlme Jurlsdictlon;-to Controversies to which the United 
States shall be a party;-to Controversles between two or more States;
between a State and Citizens of another State:-between Citizens of dltrer
ent States,-between Citizens of the same State claiming Lands under Grants 
of dltrerent States, and between a State, or the CttlJlens thereof, and foreign 
States, CItizens or Subjects. 

In all Cases affecting Ambassadors, other public Mlnlsters and Consuls, 
and those In which a State shall be Party, the supreme Court shall have 
original Jurisdiction. In all the other Cases before mentioned, the su
preme Court shall have appellate Jurlsdlctlon, both as to Law and Fact. 
with such Exceptions, and under such Regulations as the Congress shall 
make. 

The TrIal of an CrImes, except In Cases of Impeachment, shall be by Jury; 
and such TrIal shall be held In the State where the said CrImes shall have 
been committed; but when not committed within any State, the TrIal shall 
be at IIUCh Place or .t'lacea as the Congress may by Law bave directed. 

SEarJON 8. Treason against the United States, shall consist only In levying 
War qalD8t them, or In adhering to their EneInles, giving them AId anc! 
Comfort. No Person shall be convicted of Treason unless on the Testlmony 
of two Witnesses to the same overt Act, or on Confession In open Court. 

The Congress shall l>ave Power to declare the Punishment of Treason, but 
no Attalnder of Treason shall work Corruption of Bloo4, or Forfeiture u;

capt dUl'lns the LIte of the Person attainted. 

ARTICLE IV. 

SEarrON 1. Full Faith and Credit shall be given In eacb State to the public 
Acts, Records, and judicial Proceedings of every other State. And the Con
cress may by general laws prescribe the Manner In which such Acts, Re& 
ords and Proceedlngs shall be proved, and the Elrect thereof.. 

S.arrON 2. The Cltl.Iena of each State shall be entltled to aU PrtTllegea 
and Immunities of Citizens In the several States. 

A person charged In any State with Treason, Felony, or other Crime, who 
shall dee from Jnstlce, and be found In another State, shall OD Demand of 
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the executive Authority of the State from which he ded, be delivered up, to 
be removed to the State having Jurlsdlctlon of the Crime. 

No Person held to Se"lce or Labour 1D one State, under the Laws thereof, 
eacaplng Into another, shall, In Consequence of any Law or Regulation 
therein, be discharged from such Se"lce or Laboar, but aball be delivered 
up on Claim of the Party to whom such Se"lce or Labour may be due. 

SIIOTIOlf a. New Statee may be admitted by the CongreBB Into this Union: 
but no new State shall be formed or erected within the Jurlsdlctlon of any 
other State; nor any State be formed by the lunction of two or more States, 
or Parts of States, without the Conscnt of the Legislatures of the States eon· 
cemed as well as of the Congress. 

The Congress shall have Power to dispose of and make all needful Rules 
and Regulations respecting the Territory or other Property belonging to the 
United States; and notbl~ In this Constitution shall be 80 construed as to 
Prejudice any Claims of the United States, or of any particular State. 

SECTION" Tbe United States shall guarantee to every State In this Union 
• RepubUean Form of Government, and shall protect each of them against in
vasion; and on AppUcatlon of the Legislature, or of the Executive (wheD tile 
Le,lalature cannot be convened) against domestic Violence. 

ARTIOLE V. 

Tbe Coogress, wllcnever two thirds of both Boulft!lll sball deem It necessary, 
.hall propose Amendments to this Constitution, or, on the Application of the 
Legislatures of two thirds of the several States, shall call a Oonventlon for' 
proposing Amendments, which, In either Case, shall be valid to all Intents 
and Purposes, as Part of this Constitution, when ratl1led by the Legislatures 
of three fourths of the several States, or by Conventions 1Jl three fourths 
thereof, as the one or the other Mode of Ratification may be proposed by the 
Congress; Provided that DO Amendment which may be made prior to the 
Year One thousand eight hundred and eight shall In any Manner affect the 
first and fourth Clauses In the Ninth Section of the first Article; and that 
no State, without Ita Consent, shall be deprived of Ita equal Su1rrap In 
tile Seaa.te. 

ARTICLE VL 

AIl Debts contracted and Engagements entered Into, before the Adoption 
of this Constitution, shall be as valid against the United Statee tinder this 
Constitution, as under the Confederation. 

ThIs Constitution, and the Laws of the United States which shall be made 
In Pursuance thereof; and all Treaties made, or which sball be made, under 
the Authority of the United States, shall be the supreme Law of the Land; 
and the ludgea In every State shall be bound thereby, any Thing In the Con· 
etltutlon or Laws of any State to the Contrary notwithstanding. 

The 8eDators and Representatlv. before mentioned, and the Members of 
the several State Leglalatures, and all executlve and judicial Officen, both of 
the United States and of the several States, sball be bound by Oath or At· 
Grmatlon, to support thls Constltutlon; but no rellglous Test shall ever be 
rl,<}ulred lUI a Quall1lcatiOIl to any 01llce or public Trust under the United 
State&. 
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ARTICLE VIL 

'l'b. RattficattoD of the CoDvenUoDS of DIne States, shall be suftlclent for 
the EstabllabmeDt of th1a Conatltutton between the States 80 rattfylng the 
Same. 

Don In Convention b7 the Unanimous Consent of the States preaent 
the Seventeenth Da7 of September In the Year of our Lord one 
thousand seven hundred and ElghtJ' seven and of the Independence 
of the United States of America the Twelfth. ID WltDeu whereof 
We have hereunto subscribed our Names. 

[Siped b7 GEORGE WASHINGTON, as President and Deput7 from VI1-o 
Pla. and b7 delesatea from all the orlpnal statea euept Rhode IslaDcLl 

ARTICLES IN ADDITION TO AND AMENDMENT 
OF THE CONSTI'l'UTlON OF THE UNlTBD STATES 
OF AMERICA, PROPOSED BY CONGRESS AND RATI
FIED BY THE LEGISLATURES OF THE SEVERAL 
STATES, PURSUANT TO THE FIFTH ARTICLE OF 
..rHE CONSTITUTION. 

ARTICLE L 

Coagress sball make DO law respecting an establishment of religion, or p~ 
blbltlng the tree exerclse thereof; or abridging the freedom of speech. or of 
the press; or the right of the people peaceabl7 to uaemble, aIld to petition 
the Gonmment for a reclreu of grievance&. 

ARTICLE IL 

A well regulated MlUtIa, being necessaI7 to the securltJ' of a tree State, 
the rlaht of the people to keep and bear Arms, sball not be Infringed. 

ARTICLE III. 

No Soldier shall, In tIme of peace be quartered In an7 house without the 
eonaent of the Owner, nor In time of WIIZ, but In a manner to be prescrlbed 
b7laW. 

ARTICLE IV. 

TIle rlgbt of the people to be secure In their penons, hons... papers, and 
..recta, against unreasonable IN!ILl'Chee aIld IJ8Is1Jr., sball Dot be violated • 
.ad DO W8lT8.DU shall lIIaue, but upon probable cause, supported b7 Oath or 
amrm&tlon, and partlculazl7 deacr1blng the place to be searched. and tbe 
JJenou or things to be seised. 
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ARTICLE V. 

No pe1'8On sball be held to answer for a capital or otherwise Infamoua 
crime, unless on a presentment or Indictment of a Grand Jury, except ID 
cases arising In the laud or naval forces, or In the Mllitln, when In actual 
service In time of War or public danger, nor shall any pe1'8On be subjl!Ct for 
the same offence to be twice put In jeopardy of life or 11mb; nor sball be 
compelled In any Criminal Case to be a wltne88 against himself, nor be de
prived of life, liberty, or property, without due proce88 of law; nor shall 
private proptll'q be taken for public use, without just compensation. 

ARTICLE VL 

In all criminal prosecutions, the accused shall enjO)' the right to a speedy 
and public trial, by IllI impartial jury of the State and district wherein the 
crime shall have been committed, which district shall have been previously 
ascertained by law, and to be Informed of the nature IllId cause of the IUl

cusation; to be confronted with the wltne88es against him; to have com
pulsory proeess for obtalning Wltnessee In his favor. and to bave the AuIat
anC8 of Counsel for hi. defence. 

ARTICLE VIL 

In suits at common law, where the value In controversy shall exeeed 
twenty dollars, the right of trial by jury shall be preserved, and no fact 
tried by a jury shall be otherwise re-examined In any Court of the United 
States, thaIl accordlnc to the rules of the common law. 

ARTICLE VIIL 

Exceeslve ball shall not be required, nor ucesslve fInea Imp08ed, nor cruet 
and unusual punishments inflicted. 

ARTICLE IX. 

Tbe enumeration In the Constitution. of certain rights, shaD not be COD

"trued to deny or disparage others retained by the people. 

ARTICLE X. 

Tbe powen not delegated to the United Statea by the OoutltutlOD, nor 
prohibited by It to the States, are reserved to the St&te8 napectlvely. or to 
tbepeople. 
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ARTICLE XL 

The J.adlclaJ power of the United States sball not be conatrae4 to extend 
to any Bult at law or equity, commenced or prosecuted against one ot the 
United States by Citizens of another State, or b7 Citizens or Subjects of any 
Foreign State. 

ARTICLE XIL 

The Electors shall meet In tbelr respective states, and vote by ballot tor 
President and Vice President, one of wbom. at least, shall not be an In· 
habitant of the lI8lDe state with themselves; they sball name In their ballots 
the person voted for as President, and In distinct ballots the person TOted for 
as Vice President, and tbey sball make distinct lists of all persons voted for 
.. President, and of all persons voted for as Vice President, and of the 
number of votes for each, wblch llsts they sball sign and certify, and trans· 
mit sealed to the seat of the government of the United States, directed to the 
President of the Senate;-The PresIdent of the Senate shall, In presence of 
the Senate and House of Representatives, open all the certificates and the 
votes shall then be counted;-Tbe person bavlng tbe greatest number of 
votes tor President, sball be the President, If sueb number be a majority of 
the whole number of Electors appointed; and It no person bave such m .... 
jorlty, thea trom the persons having the blgbest numbers not exceeding 
three on the list of those voted for as President, the House of Representatives 
shall choose Immedlatel;y, by ballot, the President. But in cbooslnc the 
President, tbe votes sball be taken by states, the representation from eacb 
state baving ODe vote; a quorum for thIs purpose shall consist of a member 
or members trom two-thirds of the states, and a majority of all tbe states 
shall be necessary to a cbolce. And It the House of Representatives shall 
not choose a President wbenever the right of cbolce shall devolve upon them, 
before the fourth day of Marcb next following, then the Vice President shall 
act o.s president, .. In the case of the death or other constitutional disablllty 
ot the President. The person having the greatest number of v'otes as Vice 
President, shall be the Vice President, If sucb number be a majority ot the 
wbole number of Electors appointed, and It no person bave a majority, then 
from tbe two blgbest numbers on the list, the Senate shall choose the Vice 
President; a quorum for the purpose shall consist of two-thirds ot the whole 
number of Senators, and a majority ot the whole number shall be necessary 
to a choice. But no person constitutionally Ineligible to the office of Pretll· 
deat sbal1 be eUglble to that of Vice President of the United States. 

ARTICLE XIIL 

eBO'ftOJr L Neither slavery nor Involuntary servitude, except as a punlsh· 
ment for crlme whereof the party shall have been duly convicted. shall exist 
wttblD the UDlted States, or any place subject to tbelr jurisdiction. 

SBCTIOll 2. Congre&8 shall bave power to enforce this article by appropriate 
legislation. 
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ARTICLE XIV. 

SBemOJr L All persons born or naturalized In the United States, and ob
ject to the jurisdiction thereof, are CltlzellS of the United States and of the 
State wherein they reside. No State shall make or enforce any law which 
shall abridge the privileges or Immunities of cltlzens of the United States; 
nor shall any State deprive any person of life, Uberty, or property without 
due proceea of law; nor deny to any person within Its jurladlct10n the equal 
protection of the laWs. 

BBemON 2. Representatives sball be apportioned among the several Statee 
according to their respective numbers, counting the whole number of persons 
In each State. excluding Indians not taxed. But when the right to vote at 
any election for the choice of electors for President and Vice President of 
the United Statea, Representatives In Congress, the Executive and Judicial 
officers of a State, or the members of the Legislature thereof, Is denied to 
any of the male Inhabitants of such State, being twent7-on.e years of age. 
and citizens of the United States, or In any way abrldpd, except for par
tlclpatlon In rebelUoD, or other crime. the basis of representation therein 
shall be reduced In the proportion which the number of such male clt1zeDa 
shall bear to the whole number of male citizens twenty-one years of lIP In 
such State. 

SECTION 3. No person shall be a Senator or Representatlve In ecm.re-. or 
t'lector of President or Vice President. or hold any office, clvil or mWtal7, 
under the United States, or under any State, who, having prf!V1ouly takeD 
an oath. as a member of Congress, or as an officer of the United S1:&tIe8, or 
as a member of any State legislature, or as an e~ecutlve or· judlclal ofllcer 
of any State, to support the Constitution of the t;nlted States, shall uve 
engaged In Insurrection or rebellion against the same, or glveu aid or com
fort to the enemies thereof. But Congress may by a vote of two-thirds of 
t'ach House, remove such dlaablllty. 

SBemoN 4. The validity of the public debt of the United States, authorised 
by law, including debts Incurred for payment of penSions and bounties for 
services In suppressing insurrection or rebelllon, shall not be questioned. 
But neither the United States nor any State shall assume or pay any debt 
or obligation Incurred In aid or Insurrection or rebelllon against the United 
States, or any claim for the 1088 or emancipation of any slave; but all sucb 
debts, obligations and claims shall be held Illegal and void. 

SECTION 5. The Congress shall bave power to enforce, b7 appropriate lests
latioD, the provisions of this article. 

ARTICLE XV. 

BBemoN 1. The right of cltlzens of the United States to vote shall not be 
denied or abridged by the United States or by any State on account of race, 
color, or previous condition of servitude. 

SacmON 2. The Congreaa 8hall have power to enforce this article by appro
priate leglalatlon. 

t 
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AMERICAN CONSTITUTIONAL LAW. 

SECOND EDITION. 

CHAPTER L 

DEFINITIONS AND GENERAL PRINCIPLE&. 

L Constitutional Law Defined. 
1-8. Constitution Defined. 

'" Meaning ot ''Constitutional'' and "UnCODstltutlooaL" 
I. WritteD and Ur.WrltteD Constitutions. 
.. Constitutions Dot the Source of Right.. 
'7. BUls ot Rlgbt& 
8. Rlgbt ot Revolution. 
&. Polltica1ud PersoDal Respoaslblllq. 

CONSTITUTIOIUL LAW DEFINED. 

1. Constitutional law fs that department of the science 
of law which treats of the nature of constitutions, their 
eatabUahment, construction, and interpretation, and of 
the validity of legal enactments as tested by the oriterion 
of oolLfol'Jllity to the fundamental law. 

CONSTITUTIOB DEFIBED. 

I. The oonstitution of a state fa the fundamental law of 
the state, containing the principles upon which the gov
ernment fa founded, and regulating the divfafon of the 
sovereign powen, directing to what persons each of those. 

BL.OONBT.L.-l 
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powers is to be codded and the manner In which it is to 
be exercised.1 

3. In American law, the constitution is the organic and 
fundamental act adopted by the people of the Union or 
of a particular state as the supreme and paramount law 
and the basis and regulating principle of the government. 

In public law, a constitution is ''the organic and fundamental law 
of a nation or state, which may be written or unwritten, establishing 
the character and conception of its government, laying the basic 
principles to which ita internal life is to be conformed, organizing 
the government, and regulating, distributing, and limiting the fnn,.· 
tions of its different departments, and prelk:ribing the extent and 
manner of the exercise of sovereign powers." I 

Two fundamental ideas are cOIIUDonly implied in the term "con
stitution." The one is the regulation of the form of government; 
the other is the securing of the lIberties of the people. But the former 
only is essential to the existence of a constitution, though the latter 
has been the principal object of all constitutions established within 
the last century. Despotism is not inconsistent with a constitution. 
If, in any given country, it is settled law that the form of government 
shall be a monarchy, an oligarchy, or a democracy, as the case may be, 
and that the succession to the exercise of supreme executive PQwer 
shall be determined in a regular ·manner, that is enough to make 
up the constitution of that country. The constitution of Russia 
establishes the supreme and arbitrary power of the Czar and deter· 
mines the order of succession to the throne. That of the German 
Empire prescribes the rule that the King of Prussia. shall be Emperor 
of Germany, and reKUlates the representation of the component king
doms and states in the federal legislature. That of the United 
~tatel establishes & republican form of government and. apportions 
the powers of sovereignty between the Union and the states. Hui 
since the formation of the constitution of the United States, and the 
spread of liberal ideas throughout the civilized world, attendant upon 
the far-reaching infiuences of the French Revolution, an era of writ
ten constitutions has prevailed. These charters of government, 
adopted or promulpted not only in North and South America but 

11 BouT. lDIt. a. • Black. Law DIet. "OonltltutloD." 
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al80 in most of the countries of Europe, as well as Hawa1l and Japan. 
have been largely concerned with guarantying the rights of thE' 
governed. U a king has granted a constitution, its prime object 
has been to admit the people to a Bhare in the government and to 
secure their liberties against the exercise of despotic authority. If 
-the people of a state have adopted a democratic constitution, none the 
leas have they deemed it important to specify the rights and immuni
ties which they considered sacred and fundamental, and to make sure 
provision against their invasion by the men in power. Consequently. 
when we now speak of "constitutional government" or a "constitu· 
tional monarchy," it is this latter idea-the security of popular rights 
and liberties-which is principally dwelt upon. 

In American constitutional law, the word "constitution" is used 
in a very specific sense. It does not include any theories, traditions, 
or general understandings as to the government or any of its details, 
which have not been specifically adopted as a part of the written 
fundamental law. It means the particular written instrument which 
embodies the whole of the organic law of the state or nation, and 
"'hich is of sUl»reme authority and f~.· 

Bynonyml. 
In a certain sense, constitutions may be said to be Jaws. That ia, 

they are rules of civil conduct prescribed by the supreme power in 
a state, and are as much within the definition of "lawa," in the 
widest signification of that term, .. are the acts of a legislature. 
Thwt, the constitution of the United States fa declared to be the 
"supreme law of the lan4," no lees than the acts of congress passed 
in pursuance of it. So, also, the same instrument forbids the several 
states to pass any law impairing the obligation of contracts, and 
declares that no state Ihall make or enforce any law which shall 
abridge the privileges or immunities of oitizens of the United States; 
and it is held that these olauses do not relate solely to the acts 

• "A conBt1tuUon III, according to the American Idea, the organization of the 
covernment, dlstrlbutlng Ita powers among bodies of maglstracy. and declaring 
their rlchta. and the liberties resened and retained by the people." French 
v. State, G2 IrI1u. 'lI9. "The COnBt1tutlOD of an American state 18 tbe supreme. 
orpnlsed, and written will of the people act1Dg In COnTeDtlOD, and &8sigDlng 
to the different departmeDts of the IOVenuDeDt their respective powera." 
Ta7101' v. Governor, 1 Ark. 21. 
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of a state legislature, but that a state constitution or an amendment 
thereto is as much a "law," within their purview, as any statute. 
But In practice a distinction is made between those organic or 
fundamental law. which are called "constitutions" and such ordi
nary laws as are denominated "statutes." Both answer, to the de
scription of laws, but constitutions are aeldom called "laws," and 
never called "statutes." 

A constitution di1fel'l from a statute or act of a legislature lD 
three important particulars: 

(1) It is enacted by the whole people who are to be governed by it, 
instead of being enacted by their representatives &ltting In a COJr 

gress or legislature. 
(2) A constitution can be abrogated, repealed, or modified only 

by the power which created it, namely, the people; whereas a stat
ute may be repealed or changed by the legislature. 

(3) The provisions of a constitution refer to the fundamental prin
ciples of government, or the establishment and guaranty of liberties, 
instead of being designed merely to regulate the conduot of individ
ual8 among themselves. But the tendency towards amplification, 
in modern constitutions, derogat. from the precision of this last 
distinction. 

IlEAlIIlfG 01' ·CONBTlTUTIOlU,L" AlO) ·UNCONBTITU· 
TIONA,L." 

4. "Constitutional" means conforming to the constitution. 
A statute or ordinance which fa m.consistent with the con
stitution, or m. con1lict with any of ita provisions, is said 
to be "unconstitutional.· 

The term "constitutional" means consIstent with the constitu
tion; authorized by the constitution; not confiicting with any pro
vision of the constitution or fundamental law of the state. It also 
means dependent upon a constitution, or secured or regulated by a 
constitution; u a "constitutional monarchy," "constitutional righta." 
Hence, In American parlance, a constitutional law is one which 
is consonant to and agrees with the constitution; one which is not 
iD TiolatioD of any provisioD of the constitution of the United States 
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or of the particular state. An UJlconstitutionallaw is one which is 
In violation of the constitution of the country or of the state. In 
those states where the same body which exercises the ordinary 
lawmaking power Is 'also invested with the whole sovereignty of 
the nation, as is the case in Great Britain, an unconstitutional en
actment is not necessarily void. There are many rules, precedents, 
and statutes, deemed a part of the British constitution, which are 
justly esteemed as valuable safeguards of liberty. But there is no 
one of them which parliament might not lawfully repeal. The 
Habeas Corpus Act, for example, might at any day be abrogated by 
act of parliament. Such a measure would be regarded as uncon
stitutional, because it would be in derogation of certain principles 
which are universally deemed a part of the constitution as it now 
standa. But it would not lack the sanction of legality. It would 
occupy precisely the position of an amendment to a written consti
tution, and would be no less the law of the land than had been the 
law which it destroyed. But in a country governed by a written 
constitution, which is of supreme authority over the lawmaking pow
er, and to which all ordinary legislation must bend, an unconstitu
tionallaw is void and of no etfect, and in fact is no law at all. Yet, 
80 long as it stands on the statute book unrepealed, it will ,have the 
presumptive force of law, unless the proper courts have pronounced 
its invalidity. Until that time, any person may disregard it at his 
own peril, but 01llce1'8 are bound to give it force and effect. After 
it has been duly adjudged unconstitutional, the presumption is that 
no further attempt will be made to enforce it. But the protection 
of the individual rests on the probability that the courts will abide 
by' their Arst decision in regard to the law. 

WRITTEN AlO) UBWRITTBN CONSTITUTION&. 

S. Constitutions are classi1led as written and unwritten. 
All the American constitutions, national and state, belong' 
toO the class of written constitutions. 

Among the various constitutional governments of the world, it 
is customary to make a distinction between those which possess 
a "written" constitution and those which are governed by an "un
written" constitution. The distinction, however, is not very exact. 
It is di1Ilcult to conceive of a constitution which should be wholly 
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unwritten. Practically, thla term means no more than that a portion 
of what Is considered to belong to the constitution of the country haa 
never been cast in the form of a statute or charter, but rests in 
precedent or tradition. The so-called unwritten constitution of 
Great Britain consists, in large measure, of acts of parliament, 
royal grants and charters, declarations of rights, and decisions of 
the courts. It also comprises certain maxims, principles, or theo
ries of government which, though not enacted with the force of 
law, have always been acquiesced in by the people and acted upon 
by the rulers, and thus, possessing historic continuity, may be said 
to enter into the fundamental conception of the nature and system 
of the government. The ditIerences between written and un
written constitutions, as these terms are generally employed, are 
chiefly as follows: First. A written constitution sums up in one 
instrument the whole of what is considered to belong to the con· 
stitution of the state; whereas, in the case of an unwritten consti· 
tution, its various parts are to be sooght in diverse connections, 
and are partry statutory and partly customary. Second. A writ
ten constitution is either granted by the ruler or ordained by the 
people at one and the same time; while an unwritten constitution 
is gradually developed, and Is contributed to not only by the execu
tive and' legislative branches of government, but also by the 
courts, and by the recognition, by rulers and people, of usages 
and theories gradually acquiring the force of law. Third. A writ
ten constitution is a creation or product, while an unwritten consti
tution ia a growth. The one ma.y be influenced, in its essentials, 
by history, but is newly made and set forth. The other is not 
only defined by history, but, in a measure, is history. Fourth. A 
written constitution, in its letter, if not in its spirit, Is incapable of 
fUrther growth or expansion. It is fixed and final. An unwritten 
oonstitution, on the other hand, will expand and develop, . of itself, 
to meet new exigencies or changing conditions of publio opinion or 
political theory. Fifth. A written constitution, at least in a free 
oountry, is a supreme and paramount law, which all must obey, and 
to which all statutes, all institutions, and all governmental activi
ties must bend, and which cannot be abrogated except by the people 
who created it. An unwritten constitution may be altered or 
abolished, a.t any tlme or in any of its details, by the lawmaking 
power. 
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0m6mtI of Written ClmBtitutiona. 
As to the contents of a written constitution, the lines ot definition 

are not very clear. It is by no means easy to say, as a matter of ab
stract theory, what such an instrument must contain in order to be 
a complete constitution, or what kinds of provisions are eBSential 
to it, and what foreign or super1J.uous. So far as regards a consti
tution for one of the United States, if it established a representative 

- government, republican in form, provided for the three necessary 
departments of government, hed rules for the election and organ
ization of the legislative department and the executive offices, de
fined and guarantied political rights, and secured the liberty of the 
individual in those particulars which are generally esteemed funda
mental, it would probably be sufficient. On the other hand, there 
is practically no limit to the subjects or provisions which may be 
incorporated in the constitution. It might, for example, be made 
to include a code of civil or criminal procedure. The question in 
every case Is how much the framers of the particular constitution 
are willing to leave to the legislative discretion, and what matters 
they desire to put beyond the reach of the legislature, in respect 
to their change or abolition. Whatever is enacted in the form of 
law by a legislature may be repealed by the same or a socceedinfi' 
legislature. But what is incorporated in a constitution can be re
pealed only by the people. And the people, sitting in a constitu-
tional convention, may put into their constitution any law, whether 
or not it has relation to the organization of the state, the limita
tion of governmental powers, or thp. freedom of the citizen, which 
they deem so important as to make it desirable that it should not 
be easily or hastily repealed. Of late years there is a very notice
able tendency towards longer and more elaborate constitutions, 
and towards the incorporation Into them of many matters which 
properly have no relation to the idea of a fundamental organic act, 
but are intended as limitations upon legislative power. This dis
position probably arises from a growing distrust of the wisdom 
and public spirit of the state legislatures, and also from a desire of 
the people to make their conlrtltutiOD8 the means of bringing about 
reforms which a majority of them consider desirable, and are UD

willing to truat to the alower and leu oertain action of the legisla
ture. 
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OONSTITUTIONS NOT THB SOUROB OP BIGHTS. 

8. The ooDStitutioDB of the American .tate. are grants 
of power to those charged with the government, but not 
grants of freedom to the people. They deb. and cuar
ant)" private rights, but do not create them. 

The state constitutions In this country grant and limit the powers 
of the several departments of government, but, generally speaking, < 

they are not to be considered as the origin of liberty or rights. In 
a later chapter, when we come to consider the nature of liberty and 
of natural, civil, and political rights, it will be shown that some per
sonal rights are taken up into the sphere of law and obtain effective 
recognition only by the constitution, and that certain political rights 
are directly created by that instrument. But with more particular 
l'eference to the rights called "natural," it must now be remarked 
that they exist before constitutions and independently of them. Con
stitutions enumerate snch rights and provide against their depriva
tion or infringement, but do not create them. It is supposed that 
all power, all rights, and all authority are ,·ested in the people be
fore they form or adopt a constitution. By such an Instrument, they 
create a government, and define and limit the powers which ft~ 

agencies are to exercise, and they also specify the rights which thc> 
constitution is to secure and the government respect. But they do 
not thereby invest the citizens of the commonwealth with any nat
ural rights which they did not before possess. This is shown by the 
provision found In the constitutions of many of the states that the 
enumeration, in the bill of rights, of particular rights or privileges 
shall not be construed to impair or derogate from others retained 
by the people. 

&urea of Americcm Constitutional Law. 
The system of government established by the constitution of the 

United States has no exact historical precedent. It was, in a sense, 
a creation and an experiment. But the framers of the constitu
tion, though without a model for the whole structure, were guided, 
In respect to many details, by the experience and wisdom of other 
oountrie& To a very considerable degree, their action was deter
mined by theories and ideas inherited trom the mother country; 
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and. our oonltitution owes man,. of ita provisions to that of Great 
. BritaiD, .. the latter then stood. Thus, the idea of a representa· 
tive government, instead of & direct democracy, the principle of 
majorit1 rule, the necessity ot separating the three departments 
.t government, the bicameral system in legislation, the doctrine 
of I.cal self·government, and the balancing of centrifugal and 
.atrlpetal forces,--a.ll tlIeae principles, and more, were incorpo
n.ted into our constitution as a matter of course and because the,. 
were essential parts of the Anglo-American idea of government. 
Some further ideas were borrowed by the framers of the consti· 
tution from the constitutions then existing in eeveral of the states, 
alul lOme, it il probable, from ancient history. Many proviSioDl 
of tile constitution, as ill well known, were no more than com· 
promiaea, aeceuary to be made ill order to secure a lufticient ad· 
herence to make its ratification by the states probable. Almost with· 
out exception,' the great guaranties which secure the natural, civil, 
and political rights of the citizen, and protect him against tyranny 
or oppression, were derived from the great charters and legislative 
enactments of Great Britain which had become a fixed part of her 
constitution, or from the common law, which the Americans claimed 
aa their _tural heritage and shield.' Among these rights we 

'The prohlbltiOD agaiDSt "law8 ImpalrlDg the obllptiOD of coDtracts" does 
flot appear to have beeD derived trom aDY kDown source. Its orlglD i8 eel'

tabal:y Dot to be fouDd in the common law or any British statute. It was de
Tleed b7 the framers of the constitutioD as a means of securing the InvlolabUlty 
of private CODtracts agalDst legislative Interference, and was considered neceB
ar:y In Tlew of certaiD circumstances In the financial and poUtlcal history of 
the tlmea. Black, Oonst. Prohlb. H 2. 3. As to reUglous freedom and the 
llbert:y of the pre .. tha.e Important rights cannot be said to have attained in 
IIInIfla,Ja4, at the time of the formation of our CODBtltutlOD, such a degree of 
1ICCUrity .. th..,. bave slDC8 WOD. But the need of making secure provision for 
them was undoubtedly 8Uggested to the founders of our government by the 
struggles which were even then going OD in the mother country; and they ea
tabUshed, at once and for the wbole United States, 8ucb a fu1,lnetlll of freedom, 
In these particulars, as the Engl1ah people have as yet scarcely worked out 
for themselves. 

'""'1'IIe UDl"enal principle (and the pracUce bas conformed to It) has been 
that tile common law 1a our birthright and Inheritance, and that our ances
ton Itroucbt hither with them upon their emigration all of It which was ap
plicable to tbtII' .. tuatiOD. 'l'IIe whole 8tn1ctUn of eur preaent jurt.prudence 
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may mention that of "due procell of law," of trial by jury, of the 
beneAt of the writ of habeas corpus, of security against unreasonable 
searob.ee and seizures, and many of the rights secured to pel'8OD8 on 
trial for criminal offenses. The several states, in framing their consti· 
tutions, have been guided and inlluenced by the same theories and 
doctrines, and by the prevalence of the same political ideas among 
the people, and also in later times, and to a very considerable degree, 
lay the constitution of the United States. 

BILLS OP BIGHTS. 

7. A bID of rights 18 a formal declaration, fn a consti
tution, of the fundamental natural, civil, and political 
rights of the people which are to be aeoured aDd pro
tected by the government. 

A bill of rights is in the nature of a classified Ust of the rights 
and priTileges of individuals, whether personal, civil, or political, 
which the constitution is designed to protect against govern· 
mental oppression, containing also the formal aailUrance or guar. 
anty of these rights. It is a charter of Uberties for the individual, 
and a limitation npon the power of the state. Such declaratioDs 
are found in all the state constitutions. And the lack of a bUl of 
righta was one of the objections to the federal constitution most 
Irtrongly urged when it was before the people for their ratiAca
tion. Very BOon alter the adoption of the constitution, this de
fect waa remedied by the adoption of a series of amendmentl, 
of which the Arst eight may be said to constitute the federal bill 
of rights. These guaranties, however, .. will more fully appear 

stand. upon the original foundatlona of the common law." 1 Story, Const. 
I 157. In the Declaration of Rights put forth by the Continental Congress In 
1774 was the following c1aoae: ''The respective colonIes are entitled to the 
common law of En glaDd, and more especially to the great and Inestimable 
privilege of being trled by their peers of the viclnage according to the COUl'lle 

of that law." The English common law, in so far as it is appllcable In thllJ 
country, and where It has not been abrogated or changed by constitutional or 
atatutory enactments, Is in force in the several American atatea. Black, Interp. 
Laws, 231; Marburg v. Oole, ~ 1rId. 401; BollmaD v. Belmett, « Mias. 322~ 
:Van N .. T. Pacard, 2 PeL lIT. 
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In another connection, were Intended to operate onl,. as a limi
tation upon the federal power, and not to impose any restrictions 
on the action of the aeveral states. The idea, as well as the name, 
of a bill of rights, was undoubtedly suggested by certain great 
charters of Uberty well known In English constitutional history, 
and particularly the "Bill of Rights" passed ill the first year of the 
reign of William and Mary, A. D. 1689. 

BIGHT OF REVOLUTION. 

8. The right of revolution is the inherent right of a 
people to cast out their rulers, change their polity, or ef
fect radical reforms in their system of government or insti
tutiona, by force or a general upriaiDg, when the legal. and 
constitutional methods of making such chan.ges have 
proved inadequate, or are so obstructed as to be unavail
able. 

This right Is • fundamental, natural right of the whole people, 
not existing in virtue of the constitution, but In spite of it. It 
belongs to the people as a necessary inference from the freedom 
and independence of the nation. But revolution is entirely out
side the pale of law. "Inter armes sUent leges." Circumstances 
alone can justify a resort to the extreme measure of a revolu
tion. In general, this right may be said to exist when tyranny 
or a corrupt and vicious government is intrenched In power, 80 

that It cannot be dislodged by legal means; or when the system 
of government has become Intolerable for other causes, and the 
evils to be expected from a revolutionary rising are not 80 great 
sa those which must be endured under the existing order of things; 
when the attempt is reasonably certain to succeed; and when the 
new order proposed to be introduced will be more satisfactor,. 
to the people In general than that which is to be displaced; 
''Revolution is either a forcible breach of the established consti
tution or & violation of its principles. Thus, as a rule, revolu
tions are not matters of right, although they are mighty natural 
phenomena, which alter public law. Where the powers which 
are passionately stirred In the people are unchained, and procluoe 
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a revolutionary eruption, the regular operation of constitutional 
law is disturbed. In the presence of revolution, law 1& impotent. 
It Is, indeed, a great task of practical polltiCl to bring back. revolu· 
tionary movements as soOn as possible into the regular channels 
of constitutional reform. There can be no right of revolution, 
unless exceptionally; it can only be justified by that necessity 
which compels a nation to save its existence or to secure its growth 
where the ways of reform are closed. The constitution is only the 
external organization of the people, and if, by means of it, the 
state itself is in danger of perishing, or if vital interests of the 
publio weal are threatened, necessity knows no law." • 

POLITICAL AND PERSONAL BESPONSIBILI'l'Y. 

9. Generally speaking, the responsibility for political 
action is political only. That is, omcera of the government, 
In either of its branches, are not liable at the suit of pri
vate parties for the consequences of acts done by them In 
the course of their publlo functions and In matters in
volving the exercise of judgment or discretion. 

In order to the due administration of government, It fa necessary 
that the ofticers who are charged with the various duties of make 
ing, interpreting, and administering the laws should enjoy a due 
measure of immunity from being called to account for their public 
acta at the instance of private partie&. Misgovernment is to be 
remedied at the ballot box, not by suits at law. If the legislature 
attempts to violate or defy the constitution, it will be held in check 
by the judicial department. But for unwise or oppressive laws, not 
con1licting with the constitution or private rights, there is no redress 
save by the election of a new legislature. Courts cannot set aside 
a statute regularly passed, on the ground that it was procured by 
bribery, fraud, or corruption. And if individuals suffer detriment by 
reason of the laws enacted, they have no right of action against the 
members of the legislative body. ''It certainly cannot be argued," 
IIIlYs the court in Mississippi, "that the motives of the members of 
a legislative assembly, in voting for a particular law, can be inquired 

• BIUDtaCbll, Theoq of the State, 4Tl. 

Digitized by Google 



f 9) POLITICAL AND PERSONAL BBSPONSIBILl'lY. _ 13 

into, and ita supporters be made personally liable, upon an allega
tion that they acted Inalicioua1y towards the person aggrieved by 
the passage of the law.'" And 80, alao, whenever the officers of a 
municipal corporation are vested with legislative powel"B, they hold 
and exercl8e them for the public good, and are clothed with all the 
immunities of government, and are exempt from all liability for their 
mistaken use, although they may be held - responsible if shown to 
have acted corruptly.' 

The Judiciary are invested with • like privilege. Judges of 
inferior courts may be compelled, by appropriate procesl, to per
form the duties laid upon them. But no judge can be held Uable, 
at the Bllit of a private person, for any action taken or omitted 
by him, or decision rendered, in the exercise of his office of judge 
and of his judicial discretion, even though- he acted with malice 
or corruptly, provided he kept within the bounds of his jurisdic· 
tion, which, in the case of superior courts, will be presumed. II For 
groBS abuses of power or malversation in office, on the part of the 
judici.ary, the remedy is by impeachment. 

A aimilar immunity protecta the high officers of the executive de
partment. They may be controlled In the performance of merely 
ministerial duties, involving the ascertained rights of individuals, by 
the process of the courts. But actions do not lie against them for 
damages sustained by private persons in consequence of their politicll' 
or pubUc acts.lO "Where the heads of departments are the political 
or confidential agents of the executive, merely to execute the will of 
the President, or rather to act in cases in which the executive pos
sesses a constitutional or legal discretion, nothing can be more per-

, Jonee Y. Loving, M Miss. 109 • 
• Borougb ot Freeport v. Marks, flO Pa. St 2153: Jones Y. Loving, M Miss. 

109: Amperse v. Winslow, 7C5 Mlcb. 234, 42 N. W. 823: Walker v. Hallock, 32 
Ind. 289. 

II Fray v. Blackburn, 3 Best & S. G76: Oalder v. Halket, 3 Moore, P. O. 28; 
Barnardlston v. Soame, 6 How. St. Tr. 1063: Hamond v. Howell, 2 Mod. 218; 
Houlden v. Smith, 14 Q. B. 841; Scott v. Stansfield, L. R. 3 Excb. 2~; Kemp 
Y. NE:vllle, 10 O. B. (N. S.) G23: Bradley v. Flsber, 13 WalL 835; Sboemaker 
Y. Neeblt, 2 Rawle, ~1: Allee v. Reece, 39 Fed. 341. 

10 Mississippi v. Jobnson, 4 Wall. 47G; Marbury v. Madison, 1 Orancb, 137; 
lIaebea.tb Y. HaldlmaDd, 1 Term R. 172: Gidley v. Lord Palmerston, 8 Brod. 
& Do 2m: Grant v. Secretary of State, 2 0. P. Dlv. 445. 
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fectIy clear than that their acta are only politically euminable. But 
where a specific duty is assigned bylaw, and individual rights depend 
upon the performance of that duty, it seems equally clear that th(' 
individual who considers himself injured has a right to resort to the 
laws of his country for a remedy." 11 To illustrate, the right of 
removal trom office is an executive power, for the exercise of which. 
generally, there can be no responsibility save such as is political. 
Thus, when the incumbent of an office is dismissed, he cannot main· 
tain an action for damages against the ofllcer or ofllcers who exer· 
cised the right to remove him, unlesS he can show that malice an'] 
a desire to iIijure him were the impelling motives of their action.' ! 

On similar principles, public agents, military or civil, of foreign gOl" 
ernmenta (even revolutionary governments) cannot be held responsi· 
ble, in any court within the United States, for acts done within theil' 
own states, in the exercise of the sovereignty thereof, or pursuant to 
the directions of their governments.lI In matters of contract th~ 
rule is that a publio ofllcer who does not interpose his own credit 
is not liable on a contract executed by him on behalf of the state. 
even in cases where he might have been liable had he represented 
a private party; and where it is sought to charge him with a per· 
sonal responsibility, the facts and circumstances must be such as to 
show clearly that both parties acted upon the assumption tlul.t R 

personal liability was intended.u In the case of high executive om· 
cera, a8 in the case of the judges, great misbehavior is ground for 
impeachment and removal from office. . 

With regard to inferior officers, the rule is that they are not reo 
sponsible at the suit of private parties for acts done by them In 
obedience to lawful commands, or in the bona fide and honest exer· 
cise of a discretion with which the law invests them, but they must 
not use their ofllcial authority to inflict wanton or malicious inju~ 
upon others, nor neglect the duties which the law requires them to 
perform for the benefit of those who have a right to demand their 
services. Where a ministerial officer, for example, acts in accord·. 

11 Marbury ~. Madison, 1 Oranch, 187, 188. 
11 Burton v. Fulton, 49 Pt: St. IGI. 
11 Underhlll.v. Hernandez, 13 C. C. A. Gl, 65 Fed. 577. 
16 New York & C. S. S. Co. v. Harbison, 16 Fed. 688; Parka v. ROIlS. 11 How. 

882; Hodgson v. Dexter, 1 Cranch. 346. 
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anee with the directions of a writ, due and regular in forn. • .lDd 
issuing from a court of competent jurisdiction, and does not exceed 
ita mandates, the law protects him against personal liability for the 
eonsequences of his acts, although they work injury to private 
righta.lI But not so if he uses his official position or the process 
of the courts to oppress or injure persons from private motives 0.(' • 

for private gain. A postmaster who receives a letter with direc
tions to send it by registered mail, and does not register it, whereby 
the letter is lost, is liable in damages to the sender.lI And so, in 
general, is any officer whose services the publio have a right to de
mand, and who unjustifiably neglects or refuses to perform the duties 
laid upon him by law. 

II Sample T. Broadwell, 87 m. 617; WataoD T. Wataoo, 8 Oonn. 140; WIl· 
marth T. Burt. 7 Mete. (Masa.) 2157. 

II I'1tqeralcJ .... Burrill, 106 II.... t46. 
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THl!l UNITED STATES .AND THE I!rrATBB. 

10-11. Nature of the American Union. 
12. Sovereignty and Rights of the StateL 
13. Sovereignty of the People. 
14. Form of Government In the Unlted State&. 
15. The Union Indestructible. 
16. Nature of the Federal Constltutlon. 
17. The Constltutlon 88 a Grant of Power&. 
18. The Constltutlon 88 the Supreme Law. 

NATURE OF THE AMERIOAN UlIlOB'. 

10. The United States of America 18 a nation, poasessfng 
the character and attributes of sovereignty and independ
enoe. 

11. PoUtioally speaJdng, the United States 18 a union of 
separate oommonwealths, oalled ''states.- Territorially it 
inoludes: 

(a) The states. 
(b) The territories. 
(0) The District of Oolumbia. 

Dfifinititm oj " Nation. " 
A nation Is a people, or aggregation of men, existing In the form 

of an organized jural society, inhabiting a distinot portion of the 
earth, speaking the same language, using the same customs, pos
Be88ing historic continuity, and distinguished from other like groups 
by their racial origin and characteristics, and generally, but not 
necessarily, living under the same govemment and sovereignty. 
Besides the element of autonomy or self-government, that Is, the 
Independence of the community 88 a whole from the inte~erence 
of any foreign power in ita affairs or any subjection to such power, 
it ia further necessary to the constitution of a nation that it should 
be an organized jural society, that is, both governing ita membe1'8 
by regular laws, and defining and proteoting their rights, and re-
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specting the rights and dutielS which a.ttaoh to it as a oonstltuent 
member of the family at. ~tiOJUl, 

The word "nation" is to be distinguiahed from the related terma 
"people," "state," and "government." The people constitute. the 
nation. Bqt when we speak of the people, we use the term. to 

designate those who live within the territory of the nation and 
who belong to it by such residence and by race and community 
of customs and characteristics, without Implying the idea of gov
ernment. The word "nation" adds to this conception the idea 
that the "people" are organized into • jural society and occupy a 
position among the independent powel"l of the earth. But the 
term "nation" is more nearly synonymous with "the people" than 
is tile word "state." The last term denotes a single homogeneous 
political society,. or body politic, organized and administered un
der one government and one system of law. It is not so much 
used to characterize the inhabitants of the country, as to oon
vey the idea of the government as a unit. A nation may be 
politically divided into several _tates, as was formerly the case in 
Italy. And conversely, one state may comprise several nations 
or parts of nations, as is the case in the Austro-Hungarian Empire. 
But such conditions are anomalous. Normally, the nation and the 
state are the same. The word "government" is properly used to 
denote either the act of administering the political aftairs of a state, 
or the system of polity therein prevailing, or the aggregate of per-
8OD8 who, for the time being, are intrusted with the administration· 
at the executive, legislative, and judicial business of the state. 

2YaI United St.aW G Natim&. 
Prom the foregoing it will easDy be seen that the United States, 

considered aa a unit, possesses all the characteristics and attributes, 
and Is entitled to the designation, of a nation. It is composed of 
one people, united by language, customs, laws, and Institutions, as 
well as by birth on tJJ.e soli or adoption into the family of native 
cltizen.. It haa the character of an organized jural society, gov· 
erned, In all things concerning the whole people, by one system of 
law and one constitution. It occupies a distinct portion of the 
earth's surface. It acknowledges no political 8uperior. It has 
also an inherent and absolute power of legislation; for a m~ 
ment's reflection will show that the present apportionment of leg-

BL.OONST.L.-I 
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liISt4',th'e PO"''''iIS biIStween the United Sta.tea and the state. reaa solely 
the will the peopk:, conatithth tne natih¥i: 

Definition of "Sovereignty." 
The term "sovereignty" denotes the poSBe8Sion of sovereign power 

or supreme political authority, including paramount control of thp 

"enstitutioili: frame bnvernment ita 
the self~,mnki"nt sou""e political 

political powers are derived. It describes the international inde
pendence of a state, combined with the right and power of regu
lating its internal affairs without foreign dictation.l "In the in-
t,C'"course ceb4"ln states poaitiOil entire 
bendence and perform tbose acb4'Zcehl"h it is 
sible for any state to perform in this particular sphere. Thesl' 
same states have also entire power of self-government, that is, of 
independee"e all oth02e "tetes so fne their own territory and 
"itizens not abroeb concernC'ttL No fore1bR1 h"ewer or 

have except eGnVentioili%. powee independeet 
action in external and internal relatioD8 constitutes complete sov
ereignty." I 

ABpectB ,tee:'eretgnty. 
It will bttr"ceived IOTerelhde ku two or aspt4;lG, 

the external and the internal. On the external side, it meane that 
the state spoken of is not subject to the control, dictation, or gov-
Grilment of other pfi"'fie. It nee"'tr"",erily implies the right and 
t,[)wer to recognitlnn as an p,)mne trom 
bGwers, ann make trenUee with them equal make 
or peace with them, send diplomatio agenta to them, acquire terrI
tory by conquest or occupation, and otherwlee to manifest ita free-
bem and indivlLnet, a free Ia 

of fellow polltiozn 
beehapS net &:~bility, or pemee, 80 the "£,·,,g':',·£~rn 
the equal of all other states in the family of nations, in respeot to 
Ita rights, though not in ita prestige, territory, or power.' All 
InLependent etC'ttes are b,}wmd by "'GLes of b,tetr"%%ntional 
Bd thla esta.bliebeb their thh4;m'rent and 

I Black, Law Dlet. "SovereIgnty." 11 Woola. PoL 8C1eJl\ .... p. :.106. 
• The Antelope, 10 Wheat. 88, 122. 
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operates upon all alike, it Is no derogation from the sovereignty of 
any. On the internal side, eovere1gnq implies the power of the 
state to make and alter ita aystem of government, and to regulate 
Ita private affair&, as well as the rights and relations of ita citizens, 
without any dictation, interference, or control on the part of any 
person or body or state outside the particular political community. 
Every statute is a manifestation of sovereignty. But where the 
country is governed under a written constitution, intended to en
dure against all change except by the solemn expression of the will 
of the people, the ultimate test of sovereignty must be found in the 
right and power to alter the constitution of government at will. 
If this power ill possessed by the people of the particular state, 
or by any determinate persons or body within the state, free from 
all interference by any exterior power and from the binding force 
of the constitution or laws of any exterior power, then the state 
fa entitled, in this respect, to be called a IOvereign state, and 
that power or body within the 8tate which possessea this power 
to change the constitution ia the BOvereip therein. 

8mJertJignty of 1M United &m.. 

The United States possesses the character of a sovereign nation. 
The constitution con1ldes to the general government plenary con
trol over all foreign relations. The power to make treaties, send 
ambassado1'8 and consuls, declare war and make peace, to regulate 
foreign commerce, to establish a uniform rule of naturalization, 
to define and punish oifenses against the law of nations, to main
tain an army and a navy, and generally to act as a nation in the inter
course of nations, is confided to the national authority alone. 
Moreover, the United States, as a political community, possesses 
absolute and uncontrolled power of legislation as concerns Jts 
internal affairs. That it could not be interfered with in the exer
cise of this power by any foreip. power or by anyone of the com
ponent states, is self-evident. Nor is it any objection to this prop
oef.tion that the constitution, as it mnds at present, has limited 
the sphere of operations of the national government. For the same 
power which established the constitution, namely, the people of 
the United State., could change it at will. It is no derogation 
from the powera of sovereignty that the body in which realdea the 
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ultimate sovereign power hu oholleJl to l"eItrict the legislative 
power which it ~ranta to ita representatlvIIL At present, certain 
matters are not intrusted to the regulation of congress, but are left 
to the action. of the several state.. But there can be no question 
that all such matters, If it should eeem good to the people, might 
be withdrawn from the sphere of lltate activity, and placed under 
the paramount control of the Union. An inherent supreme power 
of legislation reeidea in the people who p088e&8 the sovereignq of 
the United State .. 

The &ala. 
In American conatitutional law the 'Word "Itate" I, generally 

employed to denote one of the component commonwealths of the 
American Union. These etatea, sa will preeently appear, are not 
sovereign. Neither are they nations, in any proper senile of the 
term. They are political communities, occupying .parate terri
torlea, and POlsesslng powers of llell-government in reapeot to al
most all mattere of local interest and concern. Each, mOl"e<Wer, 
has ita own constitution and la .. and ita own government, and 
enjoy. a llmited and qualified Independence. 

The 7'1IJ'ritoria. 
The position of the territories, In our ByBtem of goTernment, fa 

somewhat analogoWl to that of colonial dependencies, though It 
find. no exact parallel in past or contemporary h.istory. The ter
ritories are not statea of the Union. They do not poBSe88 fol1 powera 
even of local self-government. They are subject to the exclusive 
jurisdiction and legislation of congrese, although they are prac
tically Intrusted with a IIODSiderable measure of authority in respect 
to the gOTernment of their purely local dall"L Their officers are 
appointed by the Prelident, and the acta of their legislaUTe assem
blie. are liable to be overruled or annulled by the federal legisla· 
ture. It may be said that they are held in tutelage by the general 
goTernmentj that thelr territorial condition is transitory and that 
their syatem of goTernment is temporary and provisional only. For it 
• alway. understood that the people of a territory are destined 
to create and maintain a .tate government as soon as, in the judg
ment of congretl, they shall be prepared therefor, and be admitted 
to the Union on an equallq with the older states. ''The territories 
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are but political IUbdivisions of the OlltlylDg dominlon of the United 
Statea. Their relation to the general government is much the 1IaII1(, 

as that which counties bear to the respective states, and congress 
may legialate for them as a state does for Its municipal organizations. 
The organic law of a territory takes the place of a constitution as 
the fundamental law of the local government. It is obligatory on 
and bln4a the territorial authorities; but congress is supreme, and 
for the purposes of this department of Its governmental authority, 
has all the powe1'8 of the people of the United States, except such as 
have been expressly or by implication reaerved In the prohibitions of 
the constitution."· 

271. DVtrict of Columbia. 

The poaltion of the Distriot of Oolumb!a f. eYen more peculiar 
than that of the territories. In fact, it constitutes the most sin
gular anomaly in our political IIYBtema. The District la that por
tion of territory ceded to the United Stat. for a site for the 
national capital. It is subject to the exclusive juriadiction of 
congress. It is neither a state nor a territory. Ita people have 
DO direct parliclpation in the government, even in respect to the ad
ministration .of municipal affairs. Ita executive department con
III1ItII of a board of three commissioners who are appointed by the 
President of the United States with the advice and oonsent of the 
lleDate. Ita judges are appointed in like manner. Ita local leps
lature I. congresa. Its permanent residenta are citizens of the 
United State., If they tuum the conditions of citizenship laid down 
in the fourteenth amendment, but they are not citizens of a:A1ltate. 

Raericted )flaning oj 1M Term" Staff.· 

When the word "state" is to be taken In Its more restricted sense, 
.. designating one of the component states of the Union, there 
11 often eome diftlculty In determining It. exact limits. This am
biguity arises chiefly in conuection with the peculiar position of 
the territories and the District of Columbia. It may be stated, as 
a general rule, that tile term "state" may include the territories and 
the District when used geographically, but not when used politically. 
And while these communities are not technica.lly "states" of the 
Union. 8S the term is used in the constitution, yet they may be held 

• Natlooal Bank v. Count)' of Yanktou, 101 U. S. 129. 
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to come UDder that ieafgnaticm, 18 uaed In treaties and acta of con
gress, if plainly within their spirit and meaning. For Instance, in 
the Internal revenue acts of congrea it I. prcmded tWit the word 
"state" ahall Include the territories and the Dletrlct of Columbia, 
whenever such col18truct1on Ie necessary to carry out their provi
siona.· So the term "state," in an acl: of congress regulating th(> 
taking of pilots on water forming the boundary between two lltates, 
Includes an orpnlzed territory of the Unlted States.-

SOVEREIGNTY AND BIGHTS OJ' 'l'BE STATES. 

19. The several states have not the attribute of sover
eignty, except In a limited and quall1led seJ1H. They are 
local self-governing oommunities, Independent as respects 
each other, Independent In a limited and quaWled sense as 
respects the Union, but not ranking as nations or sover
eign powers for the purposes of International law. 

Stata &ro.rtignty. 
The several states composing the American Unlon never enjoyed 

complete BOvereignty as regards the external side, and do not 
now poueas it. This is shown by the fact that they were always 
subject to lome common superior in respect to their relations with 
foreign powers. Fi1'8t it was the king and parliament of England, 
then the revolutionary congress, then the confederation, and now 
the United States. For as all authority over foreign relations and 
a1fai1'8 18 confided to the national government, it follows u a nec
~ssary consequence that all such authority fa denied to the separate 
states. NODe of them can deal directly with a foreign nation. 
"The on17 government of this country which other nations recognize 
or treat .. ith Is the government of the Union, and the only Ameri· 
can hI known throughout the world is the fiag of the United 
Statea." T On the external side, therefore, we may entirely diamiu 
the notion of any state sovereignty. An apparent exception mq 
be fo~d in the case of Bhode Island and North Carolina, which 

• R"~. st. U. s. I 8140. • The UUoek, 19 Fed. 20'7. 
T J7'oq Yu. TID, T. 'P .... 348 U ... 698. 18 Bup. Ot. 1016; 1 Stol7. Oout. 
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remained out of ~e Union for a _ort time after the national gov
ernment was organized, and thus acquired complete Independence, 
and also In the case of Texas, which was a IOTere1p and Independ
eat republic at the time of its admission. But the two fermer 
states neTer BOught or obtained recognition from any foreign gov
ernment, nor exercised. any act of external sovereignty. And the 
latter state, on coming Into the Union, surrendered alllJllch powers 
and rights a8 were Incompatible with its new rank and position 
as one of the states. None of these states, therefore, DOW possesses 
any IOvereignty except such u mq be enjoyed by all the atata 
alike. 

But the question of state sovereignty Is not determined alone 
with reference to external relations. It also depends in a mea. 
ure upon the relation of the states to each other and to the Union, 
and on their Internal powers of legislation. "As appllec! to a state 
within a federation, as one of the United States, or a kingdom or 
duchy of the German Empire, the term 'sovereign' I!dgnUles that 
the community referred to Is the political equal In the federation 
of each of the other members. Not that it may haTe In all respects 
the same weight in the federal councils, but that its political tie 
with the others is alone through the federal government, and but 
for that tie the states would be independent of one another.'" We 
may say, therefore, that, as respects each other, the several etates 
of the Union enjoy a qualified sovereignty. It is not an absolute 
I!Overelgnty, even here, because they cannot make treaties with each 
other (unless with the consent of congress), and there are numerous 
particulars In which the relation of the Btates 1s regulated by the 
federal constitution. In all such mattel'B as the effect of judicial 
proceedings, the extradition of criminals, and the privileges of 
citizens, the several states are not at liberty to deal with each other 
.. Independent communities. 

Again, as regards the relation of the BeTeraI .tates to the UnIOlD, 
it may be said that each state enjoys a 41uallAed and relative sov
ereignty. "Not every aubjectlon of a state," _,.. Bluntsc.bli, "de
stroys Its sovereignty completely, since the dependence may not 
be absolute. In composite state.. contederatlou, federal stat.., 

I Crane " K. Compar. PoL .. 
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and federaIempirea, .the part1eular IJtatea, altho,!!gh m certaJn re
spect. subordinated to the whole, yet have a relative sovereignty 
limited In exteJl.t but not in content. Thus fD Switzerland, can
tonal sovereignty ta distingoished from federal BOverelgnty; slm
narly fD North America and In the German Empire, there Is a 
ditferencebetween the BOvereignty of the Union or Empire and that 
of the federated states."· The practical description of the man
ner of this apportionment of 80Tereign power which has been agreed 
on by statesmen and courts is that each state retains plena17 au
thority over those matters which haTe Dot been confided to the 
general government by the constitution nor prohibited to the 
lltatel, and that the Union possessee plenary authority over those 
subjects which the constitution intrusts to ita regulation. 

Finally, In respect to the regulation of their own system of gov
ernment and internal affairs, the &tates ~ no more than a 
limited or qualifted sovereignty. The ultimate test of sovereignty, 
In this respect, as we have already said, Is the power to alter the 
constitution at will. But this the states canuot do. For there 
are numerous .provisions of the federal constitution which impose 
limitations upon the power of the states, as well In the making 
or changing of constitutions as fD the enactment of laws. For 
example, no state, In adopting or amending a constitution, could 
estabUsh anything but a republican form of government, or abridge 
the privileges of citizens of the United States, or impair the obliga
tion of contract&. 

&au Right&. 

The rights of the several states of the UnfOll, possessed and to 
be enjoyed by them as such, are political and go.ernmental in their 
nature. They consist fD luch a degree of autonomy and such 
powers of free action and of regulation of their own affairs as may 
Dot be fDconsistent with the nature of the relation of the Union 
to each of the states, nor with the exercise of those powen which 
are confided, by the constitution, to the federal government. They 
embrace all those powers which were possessed by the several 
states at the time of the adoption of that constitution, with the ex· 
ception of such as are therein delegated to the central authority, 

• Blunt&chll, Theol'1 of the State, 47G. 
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or thereby probfbited to the ltWte.. But It is endent that, with
In the Umita of this deftnttion, there 18 room for great difterence 
of opinion In details. And in fact, ever sinee the fouudation of the 
Union, two schools of statesmen have been found, divided in their 
views on the nature and boundaries of state rights. According 
to one school, the federal constitution Is to be subjected to a strict 
construction in respect to the powers granted to the national gov
ernment and a liberal interpretation for the preservation of the 
autonomy of the states. According to the other school, the rule 
4)f interpretation is to be reve1'8ed. Those holding the one opinion 
eontend that the government of the Union ehoold be held strictly 
to the exercise of the powe1'8 expressly granted to it, and that its 
province and Jurisdiction should not be enlarged by implication. 
Accordtng to the other party, the true theory of our government 
and institutions is in favor of such a construction of the constitution 
88 will give the federal government the largest measure of power 
which is compatible with the continued and useful existence of 
the states. By them the nation is regarded as the only sovereign 
power, and they contend that it'should be accorded all such rights 
and powe1'8 as may be convenient to enable it to discharge its func
tions as such and to maintain its place among the nations of the 
earth. The extreme advocates of the one view have maintained 
that it was within the rightful power of a state to nullify (that is, 
refuse submission to, and resist by any adequate force) any act 
of the general government which, in the judgment of that state, 
was contrary to the constitution or beyond the boundaries of the 
legitimate power of the Union. These theorists also contended that 
a state possessed the power and the right to withdraw from the 
Union and set up a 'new government, either alone or with other 
states which might follow its example, whenever, in Its judgment, 
its own Interests required such a diasolution of the tie which bound 
it to the other lltates. On the other hand, statesmen of the other 
part;y have gone so far as to regard the several states as mere ema
nations from the Union, and as standing in the same relation to it 
which is occupied by the municipal corporations of a state towards 
the etate. Between these two extremes lies the truth. Although 
the two theories of construction, strict and liberal, still subsist, it i. 
DOW quite generallJ agreed that both the several states and the 
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Union are supreme, each within ita own appropriate sphere; that 
the rights of the individual state and of the Union are equally 
necessary to be preserved and must be accommodated to each other; 
that the authorities of the Union are to judge of the extent of the 
powers granted to it; tl}at the rightful autonomy of each state is 
beyond the reach of federal interference; and that the Union i& 
perpetual and indissoluble. 

SOVEREIGNTY OF THE PEOPLE. 

13. In America, sovereignty resides in the people. But 
the people here meant are the quali1led electors, or a ma
jority of them, and they can exercise their sovereign 
power only in the modes pointed out by their constitu
tions. 

The word "people" may have various significations according 
to the connection in which it is used. When we speak of the rights 
of the people, or of the government of the people by law, or of the 
people as a non-political aggregate, we mean all the inhabitants of 
the state or nation, without distinction as to sex, age, or otherwise_ 
But when reference is made to the people as the repository of sov
ereignty, or as the source of governmental power, or to popular 
government, we are in fact speaking of that selected and limited 
class of citizens to whom the constitution accords the elective fran
chise and the right of participation in the offices of government. 
The people, in this narrow sense, are the "collegiate sovereign" 
of the state and the nation. But the sovereign can exercise his 
sovereign powers only in the mode pointed out by the organic law 
which he has himself ordained. This will be shown more fully in 
a subsequent chapter, in connection with the question of the power 
of the people to revise and amend their ccmatitntiOns.lO 

10 See Intra, p. 46. 
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FORll[ OJ' GOVEB.lO'IBNT IN THE UNITED STATES. 

14. The government of the United States fa a federal 
government. The United States fa a republio, and so also 
is each of the states, the form of government being rep
resentative. 

Federal GorernmenC. 

The American Union fa commonly described as a federal govern· 
ment. And political writers and jurists usually speak of the fed· 
eral constitution, the federal courts and jurisdiction, federal power&, 
the federal executive, etc. The use of this term is not made im· 
peratiYe by anything in the constitution. The nature of the gov
ernment is not described therein. Nor can its employment set
tle anything as to the nature or powers of the government But 
the term expressea the common understanding as to the kind of gov
ernment prevailing in our country. And it is a correct designation, 
technically, if taken in its true sense. There is, in political science, 
a substantial dift'erence between a confederation and a federal 
government. The former term denotes a league or permanent alli· 
ance between several states, each of which is folly sovereign and 
independent, and each of which retains its full dignity, organi· 
zation, and sovereignty, though yielding to the central authority 
a controlling power for a few limited purposes, such as external 
and diplomatic relations. In this case, the component states are 
the units, with respect to the confederation, and the central govern· 
ment acts upon them, not upon the individual citizen. In a federal 
government, on the other hand, the allied &tates form a union, 
Dot indeed to such an extent as to deatroy their separate organiza
tion or deprive them of quasi soTereignty with respect to the ad· 
ministration of their local concerns, but so that the central power 
is erected into a true state or nation, possessing sovereignty both 
external and internal, while the administration of national affairs 
is directed, and its eft'ects felt, not by the separate states deliberat· 
ing as units, but by the people of all, in their collective capacity, 
as oitizens of the nation. The dlstinotion ia expressed, by the 
German wrlte1'll, by the use of the two worda "Staatenbund" and 
"Bundeastaat," the former denotinl a league or confederatioD of 
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states, and the latter a federal government, or a state formed by 
means of a league or confederatioD. It Ja to the latter olass that 
the American Union belonp.u 

A Reprt8M&tatiw Republie. 
The United States is a federal repubUc. So also each of the 

states is a republic, and the constitution guaranties to each the con
tinuance of republican government. The exact meaning ott this 
phrase will be more fully considered in another place. At present 
it is sufficient to say that a republic, as distinguished from a des
potism, a monarchy, an aristocracy, or an oligarchy, fa a govern
ment wherein the political power fa con1lded to and exercised by 
the people. It is a government "of the peopl~, by the people, and 
for the people." It implies a practically unrestricted suifrage, 
and the frequent interposition of the people, by means of the suf
frage, in the conduct of public affaira. The system of govern
ment In the United States and in the several states fa distinguished 
from a pure democracy in this respect, that the will of the people 
is made manifest through representatives chosen by them to ad
minister their affairs and make their laws, and who are intrusted 
with defined and limited powers in that regard, whereas the idea 
of a democracy, non·representative in character, implies that the 
laws are made by the entire people acting in a mau-meetinl or 
at least by universal and direct vote. 

'l'BE UNION INDEBTBU'CTmLB. 

US. The United States is an indissoluble union of inde
structible states. No state baa the right to Hcede from it. 
The Union could be terminated only by the agreement of 
"the people or by revolution. 

There is, in this Union, no such thing .. a right of secession, 
no right in any state to leave the Union and set up an indep~ndent 
gOTernment. The Union is permanent, and cannot be dissolved or 
disintegrated by the action of flDy state or statea. This was set
tled forever by the political eventl of tile Jut halt 08Iltur,y, by the 

n 1 Woola. PoL Scleoce, pp. l~l'lo. 
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concurrence ~ the people, and by the aourta, the .tlnal Interpreters 
of the constitution. In the important case of ~Y. White 11 we 
read as follow.: ''By the articles ~ confederation, the Union was 
declared to be perpetual. And when these articles were found to 
be Inadequate to the mgencies of the country, the constitution was 
ordained 'to form a more perfect Union.' It is di1Ilcult to convey 
the idea of Indissoluble unity more clearly t.han by these words. 
What can be indissoluble if a perpetual union made more perfect 
is not?" Thus, when a state has once become a member of the 
Luion, "there is no place for reconsideration or revocation, except 
through revolution, or through consent of the states." "But the 
perpetuity and indissolubility of the Union by no means implies the 
1088 of distinct and individual existence, or of the right of self· 
government, by the states. Without the states in union there 
could be no such political body as the Untted States. Not only, 
therefore, can there be no los. of separate and independent au
tonomy to the states, through their union under the constitution, 
but it may not unreasonably be said that the preservation of the 
states and the maintenance of their governments are as much 
within the design and care of the constitution as the preservation 
of the Union and the maintenance of the national government. 
The constitution, in all its provisions, looks to an indestructible 
Union composed of indestructible statee. When, therefore, Texas 
became one of the United States, she entered into an -fndissoluble 
relation. All the obligations of perpetual union and all the gual'\o 
anties of republican government in the Union attached at olice to 
the state. The act which consummated her admission into the 
Union was something more than a compact; it was the incorpora
tion at a new member into the political body. And it was final 
The union between Texas and the other states was as complete, 
as perpetual, and as indissoluble as the union between the original 
states. Considered, therefore, as transactions under the constitu
tion, the ordinance at secession, adopted by the convention and rat
ified by a majority of the citizens of Texas, and all the acts of her 
legislature intended to give effect to that ordinanoe, were abso
lutely nulL" 

&I 7 WaD. 700. And .. White v. CanDoD, 8 WaD. ... 
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NATURE OF THE FEDERAL CONSTI1J.'UTION. 

18. The constitution of the United States is not a com
pa~, league, or treaty between the several. states of the 
Union, but an organic, fundamental law, ordained and 
adopted by the people of the United States, estabUshing a 
national federal. government. 

Not (I Onnpact (If' Lea!!"'. 
The system of government existing UDder the artIcles of eon· 

federation was not a federal government, but a confederacy, in 
the sense of these terms as already explained.' The articles con· 
stituted a league or treaty between the several states. They pur· 
ported to have been adopted by delegates from the individual 
ltates, and to establish a "firm league of friendship" between those 
states. They were superseded by the constitution of the United 
States. Thla new government created a federal republic. It was 
not established by the states. It is not a league, treaty, conven· 
tion, or compact between those states. It does not depend, either 
for its existence or its continuance, upon the consent of the states. 
The organic act, the constitution, was framed by delegates rep
resenting the se\'eral states in convention. But it was submitted 
to the consideration and acceptance of the people. The states did 
not act upon it It was ratified and adopted by the people of the 
United States, who, acting for purposes of convenience within 
their respective states, appointed delegates for the sole purpose of 
deciding upon its adoption. Upon the ratification of the consti· 
tution, not merely the states, but also the people, became parties 
to the fundamental act. This is also shown by the language of the 
preamble, which declares that ''We,the People of the United States, 
in order to form a more perfect Union, • • • •• do ordain 
and establish this constitution for the United States of America." 
This doctrine fa sanctioned by the decisions of the supreme court, 
the final interpreter of the constitution, from the v~ beginning of 
the government, by the course of the executive and legislative de
partment. of the ,overnment in actin, upon It and practically 
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accepting tt, 8lld by the general consensus of opinion among the 
people, as shown by the events of our national history. 11 

,Aft Organic liUndamental Law. 
The United States being a sovereign and independent nation, the 

constitution is its organio and fundamental law. By this is meant 
that the constitution Is the supreme aot of legislation, ordained 
by the people themselves, by which the sovereignty, nationality, 
and organio unity of the nation is declared, the foundations of its 
government laid and established, and the organs for the execution 
of its sovereign will oreated. It Is moreover a basic or funda· 
mental law, which is supreme and unval'1ing, and to which all other 
laws, ordinances, 8lld constitutions, by whomsoever adopted, must 
be referred as the criterion to determine their validity. 

'.nIB OONSTITUTION AS A GRAliT OF POWEBS. 

1'7. The federal constitution contains a grant of powers 
to the government which it creates, but Is not exhaustive 
of the powers which the people who maintain it might 
confer upon that government. 

The constitution contains a grant of certain enumerated powers 
to the federal government or to one or other of its departments. 
All other pow~rs of government are reserved to the several states 
or to the people. Historically, the United States, under its pres
ent government, is to be considered the auccessor of the confeder
ation. And therefore the glant of powers to the United States 
by the constitution may be considered as 8ll enlargement ot, or 
addition to, the powers wielded by the central government under 
the articles of confederation. But it must not be forgotten that 
when the constitution was adopted there came into existence a 
nation (as distinguished from a league of statel) which possessed 
absolute 8lld unlimited inherent powel'L The constitution should 

111 Stor'7. CoDst. H~: Chisholm v. Georgia, 2 Dall 419: Martin v. 
BDDter. 1 Wheat. 804: Cohena v. Vlrglnla, 6 Wheat. 264: McCulloch v. Mary
laud, 4 Wheat. 316; Gibbons v. Ogden. 9 Wheat. I: Rhode Island v. Masaachu
Ietta, 12 Pet. 6li7: LaDe Co. v. Oregon, 7 Wall n; Teua Y. WhIte, 7 Wall 
100; U. a. 1'. 0rulkahaDk. 92 '0. S. M2. 
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hence be considered as deftning the powers and prerogatives which 
the sovereign people of the United States have deemed At to conAde 
to their federal government. The limits or 8COpe of these powers 
might be either enlarged or restricted by further amendiDents to 
the constitution. But in the mean time, a certain measure of power 
has been intrusted to the national government, and the remainder 
is reserved, to be exercised by the several states, or to remain in 
abeyance until the people shall see At to delegate It to one or the 
other government. But from this principle there follows an im
portant di1ference, in regard to the test of validity, between federal 
action and state action. This will be more fully considered when 
we come to speak of the nature and boundaries of legislative power. 
At present, it is sufticlent to remark that if the validity of federal 
action Is questioned, the authority for it must be shown in the 
constitution. But if the question Is as to the validity of state 
action, it is not the justification but the prohibition of· it which 
must be pointed out. That is, state action is presumed to be well 
warranted until the objector has been able to point out the specifio 
provision of either the federal constitution or the state constitution 
with which It is incompatible. 

'filE CONSTITUTION AS THE SUPBE:MB LAW. 

18. The constitution of the United States fa the supreme 
law of the land, and fa equally binding upon the federal. 
government and the states and all their 01llcers and people. 
Any and all enactments which may be found to be in con
flict with the constitution are null and void. 

The constitution itself declares that It Ihall be the II1lpreme law 
of the land. This supremacy of the constitution means, ftrst, that 
it must endure and be respected as the paramount law, at all 
times and under all circumstances, and in every one of its provisions, 
until it is amended in the mode which Itself points out or is de
stroyed by revolution. Secondly, it means that all persons are 
bound to respect the constitution as the supreme law. It is not 
merely a Umitation upon legislative power, but is equally binding 
upon all the departmeJlta and oftlcel'l of lovernment, bo~ state and 
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national. Thirdly, it means that no act of legislation which fa 
contrary to its provisions is to be regarded or respected as law. 
A treaty which is in violation of the constitution would be nuD 
and void. So also would any act of congress which should be in 
excesa of the legislative power granted to that body by the constitu
tion, or in disregard of any of its prohibitionL If the people of a 
state amend their constitution or adopt a new constitution, it must 
conform to the federal constitution. If it does not, it is of no 
e1fect. And every act of the legislature of every state must equally 
obey the mandates of the supreme law, at the risk of being declared
\ nullity. But this provision does not operate to make every clause 

of the federal constitution a part of the constitution of each state. 
It relates only to matters wherein the general government assumes 
to control the states, either by the exercise of excluaive jurisdiction 
or by direct prohibition of certain kinds of legislative action by the 
atateLu Moreover, acts of congress passed in pursuance of the 
coDStitution are also the "supreme law of the land." Hence any 
act ot congress which is valid and constitutional is supreme alii 
against any law of a state which con1licts with it. When a statf.> 
statute and a federal statute operate upon the same subject·matter. 
and prescribe different rules concerning it, and the federal statute 
II ORe within the competency of congress to enact, the state statute 
mUllt gil'e way; it is in eifect no law, but an abortive attempt to 
exerclse a power not possessed by the state legislature. Such is 
the effect when a con1Uct is found to arise between a state statute 
and the act of congress called the "Interstate commerce law."" So 
also, when congresa exereises its power to enact a bankruptcy law. 
that law becomes the supreme law of the land, and supersedes all 
state legislation dealing with the subject of Insolvency. And again. 
the patent laws of the United States are supreme as against all 
lIfate laws the enforcement of which would be inconsistent with tM
rights acquired under the federal legislation.lI 

U In re Rafferty, 1 Wash. st. 382, 25 Pac. 46G. 
~. GuIt, C. 4: S. P. Ry. Co. v. Heftey, 158 U. S. 98, 15 Sup. Ct 802.. 

II Columbia Wire Co. v. 1!'reem1Ul Wire Co., 'l1 Fed. 302. 
BL.CONBT.L.-I 
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BSTABLISHMENT AND AMENDMENT OF OONSTITUTIONS. 

19. Government of the Colonies. 
20. The Contlnental Congress and the Articles of Confederation. 
21. Establishment of the Federal CoDBtltution. 

22-24. Amendment of the Federal Constitution. 
25-27. Establishment of State Constitutions. 
28-29. .Amendment of State Constitutions. 

GOVERNMENT OF THE COLONIES. 

19. Previous to the War of Independence, the thirteen 
political communities which afterwards became the original 
states of the American Union were colonies of Great Brit
aiD. Three forms of government obtained. in the colo
nies: 

(a) ProvinciaL 
(b) Proprietary. 
(c) Oharter. 

The 8rst form of government W88 that which prevalled In the 
provinces of New Hampshire, New York, New Jersey, Virginia, North 
Oarolina, South Carolina, and Georgia. Under this system, a gov
ernor W88 appointed by royal commission, to act 88 the king's rep
resentative. He W88 invested with general executive power, a veto 
on local legialation, and the power to establish courts and appoint 
judges. He waa aBBiated by a council, also nominated by the king. 
which acted 88 the upper hoUle of the local Iegialature. The lower 
hoUle consisted of a general assembly of representative8 of the free
holders of the province. 

In the proprietary governments the direct executive power had 
been granted out by the crown to individuals, who held them in thf' 
nature of feudatory principalities, with all the inferior royalties and 
subordinate powers of legislation wblch formerly belonged to the 
owners of counties palatine, but still subject to the sovereignty of 
the parent country. The proprietaries appointed the governors, and 
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legislative assemblies were convened nnder their authority. This 
form of government existed, at the time of the revolution, in Mary
land, Pennaylvanta, and Delaware. 

In three of the colonies, M8BSachusettl, Rhode Island, and Con
necticut, the government was fonnded on charters granted by thp 
crown, which secured to them a larger measure of liberty, and indeed 
invested them with general powers of local self-government, subject 
only to the luzera1nty of Great Britain and to certain particular 
restrlctions which will be presently noticed. In the Arst-mentioned 
colony, indeed, the governor was appointed by the king; but in the 
two others the governor, conncil, and aasembly were annually chosen 
by the freemen, and all other oftiCerll were appointed by their au
thority. 

In all the colonies the people claimed the right to enjoy all the 
liberties, privileges, and immunities of British subjects, including 
those aaleguards against royal or governmental oppression which had 
been gradually evolved in the course of English history, and the bene
At ot the common law, in so far 8S the same was applicable to their 
needs and their situation. They also claimed that, for all pur
poses of domestic and internal regulation, their own legislatures 
po88e8Bed entire and exclusive authority. In all matters of this sort, 
it was strenuously denied that parliament POl8e88ed the power to 
legislate directly for the colonies. Engl8.Dd's ftnancial straits having 
forced her to attempt the levy and collection of taxes in the colonies, 
by act of parliament without the concurrence of the local legislatures, 
the power to tax the people without representation on their part was 
stoutly resisted and denied, and this was one of the causes which 
led to the revolt of the colonies. On the other hand, it was always 
provided that the laws paased by the colonial legislatures should not 
be repugnant to, but, as near as might be, agreeable to, the laws 
and statutes of England, and this sometimes gave occasion to the 
royal government to set aside or destroy a.crtB of the local legislatures_ 
Again, there could be no full measure of self·government when the 
legislative functions of the popular aasembl1es were participated in 
by a governor and council not chosen by the suffrages of the peo
ple. Moreover, the king and parliament never abandoned the claim 
that they had authority to bind the colonies by leglalatioD in all caBeI 

whatsoever. Appeals lay to the king in oonncil from the decisions 
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of the highest courts of Judicature in the colonies; and English 
atatesmen contended that the royal prerogative was exercisable In 
his colonial dependencies In many more particulars thaD the colonists 
were willing to concede.' 

THE CONTINBNTAL CONGRBSS AND THB ARTICLBS OF 
COlfFBDBBATION. 

20. The flrst positive step towards the Union was the 
formation of the Oontinental Oongress, a revolutionary 
body, which Inaugurated the war, declared the independ
ence of the colonies, and drafted certain articles of confed-
1ration. Upon the ratUlcation of these articles by the 
states, the United States of America came into being. 

2'hI 0mtinentaZ Clmgre81. 

The 1lrBt national legislative assembly In the United States was the 
Continental Congress, which met In 1774, In pursuance of a recom
mendation made by Massachusetts and adopted by the other colonie& 
In this congress all the colonies were represented except Georgia. 
The delegates were in some cases chosen by the legislative assemblies 
in the states; in others, by the people directly. The powers of this 
congre88 were undefined. The recommendation which led to it con
templated nothing more than a deliberation upon the state of pub
lic affairs. But by the acquiescence of the states and their people, it 
proceeded to take measures and pass resolution8 which concerned the 
general welfare and had regard to the inauguration and prosecution 
of the war for Independence. The first Continental Congre88 was 
8ucceeded In the following year, according to its own proposal, by 
another body chosen and organized In the same manner, in which 
all the 8tates were represented. This body provided for the raising 
and equipping of an army, Intrusted the command In chief to Gen
eral Washington, and framed, adopted, and promulgated the Decla
ration of Independence. The Continental Oongress was not author
ized by any pre-existing law or ordinance. Its acts and determina· 
tiona were entirely outside the pale of ordinary la". It was not 
Intended to be permanent, nor was It designed to be a national or 

' ... 1 1tor7. Oout. H 1118-181'. 
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confederate government. It was merely railed up, as an extraordi
nary institution, to meet the special exigencies of the situation of the 
colonies. It was regarded rather as an advisory body, wielding the 
war powers of the whole people, than as a IOvernment.· 

27ae Articles of Omfederaticm. 
When it became apparent that • war had been entered on whioh 

must result either in the destruction of American liberties or in the 
introduction to the world of a new nation, it was evident to all those 
interested in the conduct of public a.1fairs that the revolutionary con
gress was at once too weak and too inde1lnite a bond between the 
.tates. It was necessary to devise a .cheme of 888Oclation which 
would insure vigor and faithful co-operation In the conduct of hos
tilities and would also more clearly apportion the powers of govern
ment between the states and the congress. The congress, to this end, 
prepared a series of "Articles of Confederation and Perpetual Union," 
and submitted them to the states for their approval and ratifica
tion in 1777. Before the close of the following year the articles 
had been ratified by all the states except Delaware and Maryland. 
Of these, the former gave in its adherence in 1779, and the latter in 
178L 

The articles of confederation provided that the style of the con
federacy should be "The United States of America"; that "each state 
retains its sovereignty, freedom, and independence, and every power, 
jurisdiction, and right which is not by this confederation expressly 
delegated to the United States in congress assembled;" that "the 
laid states hereby severally enter into a firm league of friendship 
with each other, for their common defense, the security of their liber
ties, and their mutual and general welfare, binding themselves to 
us1st eaclL other against all force offered to or attacks made upon 
them or any of them on account of religion, IOvereignty, trade, or 
any other pretense whatever." The articles also provided for in
terstate riglits of citizenship, the extradition of criminals, and the 
according of full faith and credit to the records and judicial proceed
lop of each state In all the othel'l. They provided for an annual 
congress of delegates to be appointed in the several statee, but re-

• On the Continental Congress, see 1 Story, 00Dat. H ~217; Pom_ Oonst. 
lAw, H 45-116; Bawle, 00Dst. pp. 1&-26; 1 VOD BoI8t, Cout. Blat. pp. 1-6. 
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serving to each state the power to recall its delegates or any of them, 
at any time during the year, and to send othe1'8 in their stead. Each 
state was required to "maintain" its own delegatee. Each state was 
given one vote in "determining questions in the United State&." Pro
vision was made for freedom of speech and debate, and for the pro
tection of members of the congress from arrest. The prohibitiona 
laid upon the individual states were as follows: They could not send 
or receive embassies or make treaties, without the consent of con· 
gress,nor grant titles of nobility. Theycould not make treaties with 
each other, without the same consent. They could not lay imposts or 
duties which might interfere with treaties made by the United States. 
They could not, in time of peace, maintain armies or navies, except 
to such extent as congress should judge to be necessary for their de
fense. They could not engage in war, without the consent of con· 
gress, except in case of actual invasion or a threatened Indian depre
dation, nor commissioD ships of war, nor grant letters of marque or 
reprisal, unless after the United States had declared war, and then 
only against the other belligerent and under congressional regula· 
tion, "unless such state be infested by pirates. " "All charges of war 
and all other expenses that shall be incurred for the common defense 
or general welfare, and allowed by the United States in congress as· 
sembled, shall be defrayed out of a common treasury, which shall be 
supplied by the several states, in proportion to the value' of all land 
within each state granted to or surveyed for any person, as such land 
and the buildings and improvements thereon shall be estimated 
according to such mode as the United States in congress assembled 
shall from time to time direct and appoint. The taxes for paying 
that proportion shall be laid and levied by the authority and direc
tion of the legislatures of the several states within the time agreed 
upon by the United States in congress assembled." The powe1'8 con· 
fided to ''the United States in congress assembled" were principally 
as follows: To determine on peace and war; send and receive am· 
bassadors; enter into treaties and alliances; establish rules for 
prizes and captures on land; to grant letters of marque and reprisal; 
establish courts tor the trial of piracies and felonies committed 
on the high seas; to act as the last resort on appeal in all disputes 
and difrerences between the states on questions of boundary, juris
diction, or other cause; to regulate the alloy and value of coin struck 
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by their own authority or that of the respective states; to ftx the 
standard of weights and measures; to regulate trade and manage 
affairs with the Indians; to establiah and regulate post-oflices from 
one state to another; to appoint superior oflicel'lJ of the army and 
navy, and make roles for the government and regulation of the land 
and naval forces, and direct their operations; to appoint a commit
tee, to sft in the recess of congress, to be denominated a "committee 
of the states," and consisting of one delegate from each state; to 
appropriate and apply money for defraying the public expenses; to 
borrow money and emit bills on the credit of the United States; and 
to raise and maintain an army and navy. But in regard to nearly 
all these powers (and certainly all the most important of them), 
it was provided that they should never be exercised by the congress 
"unless nine states assent to the aame." 

Dq«ta of tM Articles of OonfMkration. 

The articles of confederation were designed to bind the states 
together in a "firm league," but they proved to be DO better than a 
rope of sand. Washington spoke of the confederation as "a shadow 
without the substance" and described congress as a "nugatory body." 
The Union, as thus constituted, was dependent on the states. There 
was a central government, but it was not intrusted with the means 
of its own preservation. It had no executiTe; it had no courts; it 
had no power to raise supplies. "Congress had hardly more than 
an advisory power at the best. It had no power to prevent or pun
ish oifensee against its own laws, or even to perform e1l'ectively the 
duties enjoined upon it by the articles of confederation. It alone 
could declare war, but it had no power to compel the enlistment, 
arming, or support of an anny. It alone could fix the needed 
amount of re\"enue, but the taxes could only be collected by the 
states at their own pleasure. It alone could make treaties with for
eign nations, but it had no power to prevent individual states from 
violating them. Even commerce, foreign and domestic, was to 
be regulated entirely by the states, and it was not long before state 
selflshness began to show itself in the regulation of duties on im
ports. In everything the states were to be sovereign, and their 
creature, the federal government, was to have only strength enough 
to bind the states into nominal unity, and only life enough to assure 

Digitized by Google 



40 ESTABLISHMENT AND AMENDMENT o. OOJlSTITUTIONS. (Ch. 8 

It of its own practical impotence." I Congress had the power to 
coin money, but had no bullion. It could emit bills of credit, but 
bad no funds to redeem them. Even the expenses of its own mem
bers were to be defrayed by the states which sent them and which 
could recall them. In effect, all the powers granted to the general 
government by this constitution, it they were not self-executing, were 
Entirely at the mercy of the Individual states. It therefore became 
necessary to ''form a more perfect Union" by establishing a consti· 
tution which should provide the central authority with adequate 
powers and adequate means for securing their enforcement.· 

ESTABLISHMENT OF THE FEDERAL OONSTITUTION. 

21. The· constitution of the United States was framed bY' 
a constitutional convention called for the purpose of re
vising the articles of confederation. Being submitted to 
the people, it was dulY' ratifted bY' them, acting within 
their respective states, and became the fundamental law 
of the nation. 

The constitutional convention met in 1787, in pursuance of a resolu
tioo of coogress, whereby it was recommended that a convention 
of delegates, who should be appointed by the several states, be held 
at Philadelphia, for the sole and express purpose of revising the 
articles of confederation, and reporting to congress and the several 
legislatures such alterations and provisions therein as should, when 
agreed to in congre88 and confirmed by the state-, render the federal 
constitution adequate to the exigencies of government and the preser
vation of the Union. The convention was composed of delegates 
from all the states except Rhode Island. The resolution from which 
they derived their authority contemplated nothing more than a revi
sion of the articles of confederation. But the convention was not 
long in determining that the whole scheme of government therein 
contained was so defective that It was beyond hope that the eovils 
and inconveniences complained of by the people could be remedied 

• Johns. Am. Pol. 7 • 
• On the articles of confederation, see 1 Story, Oonst.II218-271; Pom. Conat. 

Law, 1157-75; Rawle, Conat. pp. 26-28: Federallst, Nos. 15-22. 
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by any process of patching or mending the old constitution. In 
their judgment, what was needed was an entirely new frame of 
government. And this they proceeded to construct. Technically, 
they exceeded their authority, and hence, in a strict sense, their 
proceedings may be said to have been extra·legal, or even revolution· 
ary. But they did not 8.88IllDe to impose the ~sult of their labors 
upon the nation as a binding organic law, but offered it as a consti
tution to be discussed and to be ratified and confirmed before it 
should become operative. As a group of citizens, they had the 
uraquestionable right to nggest a new constitution of government. 
ARd this was what in effect was done. The convention did not 
"report alterations and provisions" to be made in the articles of 
confederation. The authority granted to them was never exer
cised. But in lieu thereof, they nbmitted to congreaa and the pe0-

ple a new frame of government, which was eventually accepted and 
confirmet1. The draft of the constitution was laid before congreaa 
and by them submitted to the several states. It contained a pro
vision that as soon as it should have been rati1led by nine of the 
states, it should become binding on those stateL There ensued 
long, exhaustive, and acrimonious debates on the question of its 
adoption. But in the course of a year eleven of the states had 
ratified the constitution, and in September, 1788, congress made 
provision for the first election of federal omcers and the inaugura
tion of the national government under the new constitution. On 
the 30th of April, 1789, thp, first President of the United States took 
the oath of otllee, and the present government began the exercise 
of its functions as marked out in the constitution. The states of 
North Carolina and Rhode Island were not in the Union from the 
beginning. The former rati1led the constitution in 1789, and the 
latter in 1790.' 

AlIENDMBNT OF THE FEDERAL CONSTITUTION. 

99. Amendments to the federal constitution may be pro
posed in two methods: 

<a> By congress. 
(b) By a convention called by congress for that pur

pose . 

• Bee 1 8tor7. Oout. H 272-278. 
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93. Amendments proposed in either method must be 
ratl1led by three-fourths of the states; and this may be 
done in either of two· ways, according as one or the other 
mode may be proposed by congress, viz.: 

(a) By the legislatures of the states, acting as the rep
resenta1i:l.ves of the people. 

(b) By conventions held in each state for the purpose. 
94. Fifteen amendments to the federal constitution have 

thus far been adopted. 

The fifth article of the constitution provides that "the congress, 
whenever two-thirds of both houses shall deem it necessary, shall 
propose amendments to this constitution, or, on the application of 
the legislatures of two-thirds of the several states, shall call a con
vention for proposing amendments, which, in either case, shall be 
valid to all intents and purposes, as part of this constitution, when 
ratified by the legisJatures of three-fourths of the several states, or 
by conventions in three-fourths thereof, as the one or the other 
mode of ratification may be proposed by the congress." Thus far, 
fifteen amendments have been made to the federal constitution. In 
every case the amendment has been proposed by congress and rati
fied by the states. No convention for revising the constitution, or 
proposing amendments to it, has ever been called. It should be 
noted that the article which contains the provision for amendments 
also enacts that no state, without its consent, shall be deprived of 
its equal suffrage in the senate. Thia is the one irrepealable clause 
of the constitution. And it 18 the provision which, more than all 
others, secures to each state Its rightful independence and autonomy. 

27le .Hrat Ten Amendmente. 
The ratification of the constitution of the Untted States was pro

cured from the states with great difIloulty. Objections were prof
fered to almost every one of Its provisions. Thia arose partly from 
local pride and Jealousies, and partly from a strong distrust of the 
oentral government about to be erected. The several states, lD 
yielding their assent, proposed and strongly urged the addition 
of lI110h amendments as would guaranty, on the one hand, the pro
tection of personal rights and liberties against federal oppression, 
IDd on the other hand, the retention by the .tate. of Buch powera 
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88 were not specifically granted to the general government. It 
is said that no less than 201 ot Imch amendments were suggested In 
the different state conventions. So urgent was the call tor a 
more explicit settlement of these q~estions that congresa, at ita 
first session, prepared and submitted to the states a aeries ot twelve 
amendments to the constitution. Ten ot these were ratified by 
eleven of the states during the next two years, that is, before the 
close of 1791. And these now constitute the first ten amendments. 
Nine of them are intended as a bill ot rights. They guaranty to 
individuals protection (as against tederal action only) m respect to 
thoee rights and immunities which were considered to be inad
equately provided tor in the constitution itselt.· The tenth estab
Ushea the principle that the government of the United States is one 
of delegated and limited powers, and that those powers which are 
not confided to it by the constitution, nor prohibited thereby to the 
states, are reserved to the states respectively or to the people. T 

2Y&I ElerItmth Ammadmw. 
This amendment was adopted m consequence of the decision of 

the supreme court in C,!rlaholm v. Georgia, 2 Da!!:....4i9, that a state >( 
of the Union was liable to be sued, like a private person, by a oitizen 
of another state or of a foreign c.ountry. "That decision created 
such a shock ot surprise throughout the country that, at the first 
meeting of congress thereafter, the eleventh amendment to the con
stitution was almost unanimously proposed, and was in due course 
adopted by the legislatures of the states. This amendment, ex
pressing the will ot the ultimate sovereignty ot the whole country, 
superior to all legislatures and all courts, actually reversed the de
clsion of the supreme court. It did not in terms prohibit suits by 
individuals against the states, but declared that the constitution 
should not be construed to import any power to authorize the bring-
ing of such suits.'" 

• The object of the ftrBt eight amendments to the federal coDltftutfon was to 
Incorporate Into It certaln principles of natural justice which had become per
m&Dentq fixed In the jurisprudence of the mother COUDtl7. and tlierefore the 
construction glTen to those principles by the EngUsh courts 18 cogent eridence 
of what the,. were designed to aeeure, and of the UmltatfoDB which IIo1Il4 be 
put upon them. Brown T. Walker. 161 U. S. 591, 16 Sup. at. 64"-

, 1 Stor,-. OoDlt. 1808; 2 Btol7. Oonst. H 18G7-1908. 
• Per Bradle7. 1 .. In lIau T. Loulalana, 134 U. S. 1, 10 Bup. at. liCK. 
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77Ie 2\oeytA A. mendmtnC. 
This amendment, which Introduces a change in the manner of 

electing the President and Vice-President, was adopted in conse
quence of the diftlculties which attended the election of 180L In 
that year, when the electoral Totes were counted, it was found that 
Jefteraon and Burr had each received 73, and consequently, as the 
constitution then stood, the election was cast upon the house of 
representatives, although it was notoriously the intention of the 
electors that Jefterson should be President and Burr Vice-Presi· 
dent. Hence congress, in 1803, proposed the twelfth amendment, in 
lleu of the original third paragraph of the first section of the second 
article of the conlttitution, and it was duly ratified by the states. 
The amendment remedies the defect in the original provision of the 
constitution by providing for the casting of separate ballots for 
the two offices. . 

27&t Last Thr. Amendmenta. 
The thirteenth, fourteenth, and ftfteenth amendments were ratio 

fied by the requisite majority of the states in 1865, 1868, and 1870, 
respectiTely. They were rendered necessary by the events of the 
civil war, and the desire to prevent the possibility of any similar 
confiict in the future. They were designed to insure the utter and 
final abolition of slavery throughout the United States and all its 
dominions, and to secure to the newly emancipated race the same 
privileges of citizenship, and of personal and political rights, which 
were previously enjoyed by all others under the constitution. The 
legal eftect of these amendments and of their speciJic provisions will 
be discussed in another place. 

President'. Appror1C1l of A.mendmmt.t. 
It has been made a question whether a proposed amendment 

Is such an act of legislation as must be submitted to the President, 
before It goes to the state legislatures, for hls approval, and whether 
he has the right to veto it. Executive and legislative precedent 
hall settled this question in the negative, and considerations drawn 
from the wording of the constitution lead to the same result.D Xor 
Ia the question of great practical importance, because the concur
rence of two-thirds of both houses of oongreaa S. required to the 
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proposing of amendments, and the same majority would be sum· 
cient to overrole the President'. veto, should one be interpoaed. 

JlSTABLISHM:ENT Oll' STATE CONSTITUTIONS. 

2&. All of the or1glnaJ. states tl"amed and adopted consti
tutions for themselves, eleven of them antedating the con
stitution of the United States. 

26. Whenever a new state fa admitted Into the Union, 
Its people have the right to ordain their own constitution, 
which, however, must conform to the federal constitution. 

27. At the close of the late Civil War, the states which 
had been In rebellion were required to adopt new consti
tutions recognlzing the supremacy of the Union and the 
validity of the new amendmenta. 

~ 

At the end of the civil war, congreu claimed and enforced the 
right tb take measures for the restoration of those states which had 
passed secession ordinances to their normal and harmonious rela· 
tions with the federal government. These acts were called the 
"reconstruction acts." By them, among other things, those states 
were required to adopt constitutions which should recognize the 
supremacy of federal law, the Inviolability of the Union, the aboli· 
tion of slavery, and such other provisions as are found In the last 
three amendments. This being done by those states, their senatol"8 
and representath-es were again admitted to their places in the na· 
tional legislature, and the states themselves to all the rights and 
privileges of the Union. It should be noticed that this was alto
gether a ditJerent matter from the action which congress may take 
upon the admission of a new state into the Union. For these 
states were never out of the Union. And neither was It an attempt 
on the part of congress to make constitutions for those states. The 
constitutions were made and adopted b1 the people of the several 
states affected.1O 

11 Tuu v. White, 7 WaIL 700; In re Rupee, PhiL (N. 0.) CS7. 

Digitized by Google 



46 ESTABLISHIlENT AKD AJIBlfDIIBII'l OJ' OOK8TlTUTIOK8. (Ch. 3 

AJII[ENDJII[BNT OF STATE OONSTITUTIONS. 

28. A state constitution may be revised or amended by 
the p~ople of the state, at their own pleasure, subject to 
the following limitations: 

(a) The amendment or revision must be made in the 
mode pointed out by the constitution, if any, or 
directed by the legiBlatur~. 

(b) It must be adopted by the vote of the qualliled 
electors of the state. 

(0) It must not be in any particular repugnant to or 
inconsistent with the constitution of the United 
States. 

29. The work of revision of a state constitution is 
usually done by a constitutional convenfdon, chosen in 
some lawful manner, which refers the result of its labors 
to the popular vote. 

"All power is inherent in the people, and all free governments are 
founded on that authority, and instituted for their peace, safety, 
and happiness. For the advancement of these ends, they have at 
all times an unalterable and indefeasible right to alter, reform, or 
abolish the government, in sucb manner as they may think. proper. 
These principles in this country are well-recognized political truths, 
Independent of any written constitution or laws." 11 

Mode of .Amendment. 
Aside from the question of revolutionary action, a state con

stitution can be revised or amended only in the mode provided by 
the instrument itself, or as directed by an enactment of the legis
lature. If a volunteer convention (that is, one not authorized either 
by the constitution or an act of the legislature) should frame a revi
sion or amendment of the constitution, ita work would have no 
more force than the expression of so much private opinion. If it 
were submitted to a vote of the people, the election had upon it 
would be illegal. If it were ratified by a majority of the people, 

u Rldle7 T. Sherbrook, 8 Cold. (TeDD.) G8D. 
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still it could gather no iegality from their sanction. If then -the 
attempt were made to set up the new constitution and dethrone the 
old, it could be done only by an act of force. And such an attempt, 
if successful, would be revolution, and if unsuccessful, treason.12 
If the constitution itself makes provision for the method of its amend· 
ment, that is the only legal method which can be adopted. If 
not, the legislature, acting in accordance with the wishes of its 
constituents, may direct the calling of a convention to prepare amend· 
ments to be submitted to the vote of the people. And it has been 
thought that this could be done by the legislature even when such 
a measure was in advance of, or supplementary to, the mode pointed 
out in the constitutioI!.lI But such is not the accepted doctrine. 
If the constitution merely declares that the legislature II181 prepare 
amendments and submit them to the people, there is no power in the 
legislature to provide for the calling of a convention to draft a new 
constitution and then submit it to the popular -vote.lt 

Who Authorized. 

When it is said that "the peopl~' have the right to alter or amend 
the constitution, it must not be understood that this term necessarily 
Includes all the inhabitants of the state. Since the question of the 
adoption or rejection of a proposed new constitution or constitutional 
amendment must be answered by a vote, the determination of it 
rests with those who, by the existing constitution, are accorded the 
right of suflrage. But the qualified electors must be understood in 
this, as In many other cases, as representing those who have not the 
right to participate in the ballot. If a constitution should be abro· 

.. weUa v. BalD, 715 Pa. st. 89; Koehler v. BIll, 60 Iowa, 1548. 14 N. W. 788, 
115 N. W. 609. "It haa been contended that there Is a great unwritten common 
law of the states, which existed before the constitution and which the constltu· 
tion was powerless to modify or abolish, under which the people have the 
right. whenever Invited by the general assembly, and, as some maintain, with· 
out any Invitation, to alter and amend their constitutions. U there be any 
neb law, for there Is no record of It, or of any legislation or custom In this 
Irtate recognizing It, then It Is, In our opinion, rather a law, If law It can be 
ealled, of revolutionary than of constitutional change. It In re Constitutional 
ConventloD, 14 R. I. 649. 

II Wells T. Baln, 75 Pa. St. 39. 
u In re Constitutional OonventloD, 14 R. L 649. 
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gated, and a new one adopted, by the whole mass of people In a 
state, acting through representatives not chosen by the "people" I.n 
the political sense of the term, but by the general body of the popu
lace, the movement would be extra·legal. 

Limite of POIIJtJI". 
What is the limit to the power of the people of a state In revislng 

and amending their constitution? Supposing the amendment to 
be propoSed and adopted in a lawful manner, there are no limita
tions upon the scope or character of the amendments except such 
as are to be found in the constitution of the United States. But 
these are important The ,people of a state could not, by means 
of such amendment, establish any form of government that wu 
not in accordance with the theory and system of a republic, for 
the continuance of repubUcan government in all the states is guar
antied by the federal constitution. They could not deny allegiance 
to the United States, nor deny that the federal constitution and laws 
and treaties are the supreme law of the land Nor could they ex· 
empt their legislative, executive, and judicial officers from taking 
an oath or affirmation to support the constitution of the United 
States. Neither could they divide the state into two or more states, 
thus bringing a new state or states Into the Union, or unite with 
another state, to form one new state, without the consent of con
gress. Nor could they adopt any provision which would impair 
the obligation of contracts or pass any bill of attainder or ex post 
facto law, or grant titles of nobility. Nor could they deny full 
faith and credit to the public acts, records, and judicial proceedings 
of the other states; nor so regulate the rights of their own citizens 
as to deny their privileges and immunities to citizens of the other 
states, or abridge the privileges and immunities of citizens of the 
United States. Neither could they, by enactments in the form of 
a constitution or of amendments thereto, deprive any person of life, 
liberty, or property without due process of law, or deny to any per
son within their jurisdiction the equal protection of the laWs. Nor 
could they thus establish or permit slavery, or deny or abridge the 
right of citizens of the United .States to vote, on account of race, 
color, or previous condition of servitude. Nor could the state thus 
assume any of the powers exclusively vested in congress. 

But so far as regards the functiODB and powe1'8 of government. 

Digitized by Google 
---



H 28-29) 

and their dtIItrftautrn _el .,arat1-, the IiIMltutlODa of the Itate, 
tile reJUllItlOll' o! :puanai,. _cial, ad poUtlca1 rlghbl, eYeD til ... · 
heretofore deemed most fum1am8!ltal and Dec:~ry to the maiD· 
tenance of freedom, In so far as the l8.1D.e are not created or secured 
by the federal constitution, the power of the people, In making or 
amendiDg their con&tituti~ is plenary ancl supreme-II 

Governor' • .Apprond at .A"""tl1mmf. 
The amendment Itself need Dot be ntmrltted to the governor 

for hil approval or veto. But the proposition, or resolution, of the 
legialature to refer the amendment to the popular TOte mll1 take 
luch a shape as to fall within the designation of ordinary legisla
tion, and 10 require the asaent of the executive. The praotioe In 
the different states, in this particular, ia not unifomn.1I 

PtIIDtIt'I of Constitutional' ClmmttioR. 
If the convention ia called for the purpose of amending the conti· 

tion in a specified part, the delegates have no power to aot UpOD 
and propose amendments in other parts of the constitution.17 The 
convention cannot take from the people their sovereign right to 
ratify' or reject the constitution or ordinance framed by it, and can· 
not Infuae life and vigor Into itl work before ratification by the peo
ple.n But the people, in conferring authority upon the convention, 
may intrust it with power not merely to prepare a draft of a new 
oonatltutlon, but to "enact" it, and when luch authority is given, 
tile new instrument need not be lubmitted to the popular ratifica
tion.18 A constitutional amendment doea 'not become operative 
upon the cuting in ita favor of the neoetl88l"1 majority of votes, but 

lllD re Glbeon, 21 N. Y. 9. 
Ie s.e ID re Senate File 31, 25 Neb. IN, 41 N. W. 981; State v. Seeret&r7 of 

State, 48 La. Ann. 590, 9 South. '"6. 
1 T OplDlon of the Justices. 6 Oush. (Mass.) 1578. And when a convention fa 

eded to frame a constltutlon, which Is to be II1lbmltted to a popular wte 
for adoption, It cannot pass ordinances, and give them val1dlQ. without sub
mlttlq them to the people for raWicatlon as a part of the constltutlon. Quln
laD v. Rall1ra7 Co. (TeL Sup.) 34 S. W. 788. 

U Wooda' Appeal, 75 Pa. St. 159; State v. lIQor, etc., of Olq of Ne .. Or
I ..... 29 LL Ann. 863. 

Ie Sproule v. ~erlcU, 89 KIA. 898, 11 South. ''II. 
BL.OONST.L.4 
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only after the due promulgation of the 1'IInIt.le A. olaue In the 
bill of rights, in a state constitution, may be amendecl IJl the same 
manner 88 any other part of the oonatltution.1& 

ErMA If Amend""",. 
An amendment to a constitution Is Dot to be considered u If It 

ha4 been iD the original Instrument, but rather u analogoUIJ to 
a codicil or a second deed, altering or l"8IIOlndin, the first, which fa 
referred to only to see how far the first mUlJt yield to give full effect 
to the lut. The legal fiction rep.rdln, aD amendment to a pleadIn, u If iuerted in the first iutanoe, does not apply. 21 

It Sewell T. State. 115 Tax. App. III; Ita .. T. Kqor of lIorpD OlQ. 81 I&. 
Alia. 11; People T. Norton, CS8 Barb. 1 •• 
It Ita. T. oa. 8 Ark. 486. 
II UIlITG'81t7 T. IIclTer, '12 N. 0. TI, per Peanea, Q.l. 

,...-, 
f 
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0lIAPTEB. IV. 

OONBTRUOTION ~ INTBllPBETATION OJ' OONITITVTlON& 

80. Oalce aDd Duty of the Judlclar7. 
81. Adjudging UnconatitutionaUq. 
82. The Court. 
88. Full Bench. 
14. Nature of the L1t1gatloa. 
aG. Parties Interested. 
86. Necessity of Declslollo 
87. Construction. 
88. Executive Constructlollo 
89. Presumption of LepUq. 
40. Reference to Journala of Lqi8J&tuN. 
'1. Hotlvea of LectaJature. 
42. PoHcy of Leglslatlollo 
.s. Natural Justice. 
"' Partial Unconstitutionality. 
415. Preamble. 
46. meet of Decision. 
'7. Construction of CoDatltutlou.-Hetllo4. 

C849. Intent to be Bought. 

OFFICE AND DUTY OF '1'IIB JUDICIARY. 

80. The Judiolal department of the government fa the 
'bal aDd authoritative interpreter of the OODlititutiOn. 

There Ia a sense in which everr penoD, "'en a private IndiTldual, 
aUBt judge of the meaning and eifect of the conatitution, ia order 
to pveI'D his own actions and his dealinp with other men. And 
the executive and legislative departments of pvel'DmeJlt are clearly 
muler the neoell8ity of making aimllar determinations, at leaat In ad· 
ftIlce of authoritative expoIitions by the oourtl. But u the conati· 
tatioa it a law, and queationa concel'llinl ita ICOpe ud interpreta· 
tion, and of the conformity of public and private aota to ita behest., 
are queat10u of law, the ultimate determination of noll questiona 
must beloq to the department which Ia charpcl with the funotion 
of aacertainlnl and applying the law. And u the oourtl have the 
power to enforce their judgments, their determination .f noh qu .. 
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tiona 11 Anal. And u their cleo1alou are entitled to respect and 
obedience u precedenta, their expoaitiona of the constitution are au
thoritative. 

.&nnJ'I)GIBG UBCONfItM'l-OIftOlU.r.Ift'. 

31. It is the right and duty of the ooune to examine 
the constitutional vaUd1ty of every statute brought falrly 
before them as appUcable to a pending controversy; and 
If they find such statu. to be in contraventiOll of the con
atttution, they may and mU8t pronounce it a nullity and 
no law.1 

It 11 the bURney of the judicial department of IOftrmDent to 
blterpret and apply the law to cues brought before them. In 80 

dOing, they must determine what is the law applicable to a particular 
case. A. statute which, if valid, will govern the cue, is presumptively 
the law for its declaion. But a statute is the expressed will of the 
legislature, while the co:utit1ltion is the expressed will of the people. 
The latter 11 paramount. If the statute coDftictll with It, It II in
valid; It II IlO law. Now when this questtoll of unconstitutional 
legislative action is raised, in such a manner 8.1 to become necessary 
to the determination of the pending cause, the court must decide it; 
and if It shall flnd that the statute is in violation of the constitution, 
and therefore no law, it must 10 declare, and decide the case accord
inaJ1. This ia the whole rationale of the power of the courta to ad
judge .tatutAs invalid. It fa not L veto power. It is not a IUpe~ 
viaory power over legislation. It fa simply the power to ascertain 
and decide what is the law for the determination of the aauae which 
happens to be before the courtl 

An Ammcar. lnBtitution. 

TJdt power of the jud1elarr to Jud,. of the oonstitutloD&1 TBlldltJ 
of acta of lepda.tion I. an invention of the American people and 
an in.titution pecWiar to our countr,r. It la not one of the political 
leleu borrowed from the British conatitution. No I1lOb. power be
loDp to the BncHsh. judges. It is true there are lOme case. in their 
nportl, prior to the Nvolution, in which the judpe would appear 

a T&Dhome'. LeIIII8e .... Dorrance, 2 Dall. 30&. 
• GrUIlJI'. ~'r Y. OvDuhl.bam, 20 Grat. (Va.) 8L 
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tit Jlaw UIIrt:ecl a rlJht to deal4e upoaae1'Blldlty of acta of parlla
meD~ uad tD adj'tldge them. 'TOld if they ?lo1a.tecl the creat ,riDciplea 
ttl Uberty er of natutal fntIce. 1fh1l8 tn Bonham'- o.e,l lArd Coke 
II reported to have said: '1't appeareth in our boob that in many 
eues the common mw wlIl control act. of parliament and adjudge 
tIlem to be utterly void; for where an act of parliament is against 
comm.OIl right and reason or repugnant or fmpolJBlble to be per
fermed, the common law will contro1lt uad adjudge It to be void." 
But • careful exam'nation of the authorltiea will show that theae 
atslentB meIll no more than that the judres would not 80 construe 
an act of parUament as to give it an unjust, unteasonable, or oppres
BTe operation, if they could awid it, and that, to escape such con
lequenaee, they would resort even to a forced and unnatutal con
IItructioa, assuming that parUament could not have intended such 
a result. But it was clearly settled in England, at the time of the 
Amerlcaa revolution, that if It wu the poIitive will of parliament 
te eaact Ul UD,jut or unreasonable law, u4 if that will was too 
clearly 9pltised to admit of its bebar construed away, then the 
judps were bound to obey It, and there was no power which could 
control It, unless it were by a revolution.· Neither Is there at the 
present day any court on the continent of Europe which poueases the 
power anti authoriq to pronounce ap.tn8t the vaIldity of an act of 
the natienal legislature on account of ita con1lict with the written 
COutitutiOD of tl!e ata~.· So that the poIition of the American 

18 Coke. 11... ADd .... aim, DQ y. Baftdp, Beb. 87; Qtq Cff LoD4en 
Y. Weod, 12 Hod. 687. 

61 BL CoDUIL 91; 1 Kent, Comm. "7. W1ntllrep T. Leebm.., Tba7", Ou. 
00 .... Law, M. was a cue tID 1727) III which the prlY7 auDcll adju4ce4 aD 
ut ef the eolOD7 of Connecticut to be 81111 &ad yold, beCIaue III cod1et with 
tile roral charter of the eolOll7, In that It was ClIIIltZ'ar7 to tile.". of En~lu.d. 
aut tIaIa am IIU'dl7 lie eoDBldentl u a precedent tor the .uaertcan doctrine, 
oa aeeeunt of the UmIt11d _taN at tile 1qIalatlTe aDtIlorlq of til. coloD7 and 
ttl 6IpeDdeDt .... t1oII. 
• Pre,... ~ .. , .. bJa ftluable eon.ctIoa of .... OIl CODiItitutloD&l law 

(pp. 14&448}, .uotIatr frem Cea OIl J1l4IcIal Power, mentiOlUl a ease ef QuI. 

Kde T. State of Bremu, III tile H· ........ 0DIft of upper appeal, III 18'11, III 
wldch ,adem_t "u 1l?W8 agalut the T&ll_ot a law of BremeD, beeauae 
It wu III eGMraTentioll el tile eonatttution of tlIat Ita.. It Ia 1tate4 that 
tile eoart ".. much 1Il1laeoeed III this cue by the wrItlnp of the jurlet Voa 
~. w., III tvD, bued JU.D7 of bJa Tie". on the works of Btol7, Xeat, 
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oourU, in thla regard, Ia nrtually unique. It II not to be aupposed, 
however, that thla power of our court. wu oreated by the constitu
tion of the United States. It may be juatl1led by that IDstrument. 
But tlLere are several well-a.uthenticated instances In which the 
courts of the states declared against tile validity of aote of their leg1&
laturea, OD account of repugnance to tlLeir constitutions, before the 
federal cODstitution was adopted. Therefore if we regard the power 
as expressly given by the federal constitution to the federal courts, 
It wal not an Invention of the framel'll of that constitution, but was 
ba IlDe with precedents already furIliahecl by the stata. And if we 
are to consider that the federal courts claimed tile power as an 
implication from their constitution and office, they had authority for 
tile claIa ID the previous action of tile state courts.' The 1lrat case 

a' the Federallllt. But Ws decision was exprelJlly overruled, In 1883, by 
tile imperial tribunal (or supreme court) of the German Empire, In the case 
of JL T. Dyke Board of Nledervleland, In which the power of the judlelary to 
pass upon the coutltutlonal valldlty of statutes was cateeorlcally denied. 
See, alao, Krlepr T. State of Bremen, In Tha,er, ubi supra. It appelU'll that 
the federal court of Switzerland may In some cases pronounce ~ the 
valldlty of a eantonallaw. Bryce, Am. Com. TOI. I, p. 430, note. And the su
preme court of HawaU may adjudce statutes unconstltutlonaL Kine v. Young 
Tane, 7 Hawaii, ft. These are the only known exceptions to the eeneral 
rul.. ... Ia Nth th .. cases the Idea was mdllltty borrowed from the 
Ameriean system . 

• AlDone tilele early cases, particular attention should be directed to the 
fonowlng: Bayard T. Singleton, 1 Mart. (N. C.) G: Rutpra v. Waddington, 
Thayer, Cu. Cout. Law, 63; Com. v. OILton, , Can. 6: Bowman \". Mlddl&
ton, 1 Bay, 2CS2: Byrne v. Stewart, 3 Desaul. Eq.~: Com. T. Smith, 4 Bin. 
liT: Trevett T. Weeden, Thayer, cu. Cout. Law, 73. In the last-named 
cue, Ia 17", tile superior court of judicature of Rhode Island decided 
a~.at the constltutionaUty of a act of &lsembly which authorized sum-
1D.&l7 convictions In certaln caaea without a trial by jury. The Indlgnatlon of 
the leclalature was aroused, and they summoned the ju4gea to appear befoN 
thelll, "to render their reasons for adjudrlng an act of the reneral uaembly 
uaooutltutlonal and so void." The judrea aceordln.ly appeared, ad defended 
themselves with dlcDlty, but with much TI.or IUld l_rnlna- It w .. then 
TOted by the leplature that they were not sat1s1led with the reuons alTen 
by tile jude ... and a motion was made to dlamlu the ju4ees from their omce. 
But It wu shown that this could not be done except Ity Impeachment "or 
ethor recuIar proceas:" and It was 1lnally resolved that the judles be 1St.
charged from any further attendance upon the uaembly, on the cround 
that they were not chareed with any "criminality" In renderln. the ju~-
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ba which the _preme court of the United Statea adjudpcl all aot of 
OODgrea to be UDcoutitutioDaland volcl 'WU Harbul'1 v. KadlloD,' 
ID which the decision was apinlit that portion of the judlci&r;r act 
which gave to the supreme court authority to iuue writs of man 
damua to pubHc officer&. This power has not alwaya been cla.imej 
by the court&. There are some instances In which they bve ella
tlnct1y repudiated It.' But It is now fully and irrevocably settled, 
not only that the power belongs to the judicial tribuna!a, but that 
they are bound to exercise it in all proper oaaea. 

8.AJUJ-'1'HliI OOUB'l'. 

88. All oourts have the right to judge of the ooDStttu
tioDality of a statute. But there are certain cues in which 
the decision of one court, on 8uch a question, is binclfng 
on other court&. 

Considerations relating to the relative rank of d~erent courts, 
and the e1fect of precedents, have given rise to the following rules: 

1. Inferior courts, whether of the state or federal system, should 
not undertake to adjudge against the validity of a statute, except 

met th.". bad given. No Impeachment proceedlnp were bad, but we are 

told that In the succeedlng year the lectslature elected a Dew bench of 
ju~ea, who were m9re compliant to their wll1. 

f 1 OraDeh, 187. Marshall, O. J., In delivering the oplDloD, Tindleated the 
right aDd duty of the judlelary with «reat cIeam... aDd ablUq. Oooper 
v. TeIfalr, , DaI1. 1" was aD earller ease, but there, whlJe the court Inclined 
to the oplDlon that aD ut In plain Tiolatlon of the eoutltutlon mlcbt be ad
juelced invalid, they retwled to 10 rule In reprd to a btU of attainder passed 
1t7 the legislature of Georgia In 1782, on the Clound that there wu at that 

time no specific provtslon of the constitution wbleb forbade such aeta, anc! 
that the7 must be consldered as within tile paeral scope of lectslatlve power 
unI_ problblted. 

• Thus, In Eakin T. Raub, 12 Serg. ,. It. 830, Judp Glbsou, of Peunsylva-
1da, expressed tile opinion that the ,udlelary bad DO rlcht or power to pr&
nonnce aD act of the lectslature Told for con1I1at with the constitution of 
the state, a1thoUCb they were not bound to II .... effect to uta which Went 111 
violation ot the constitution ot the United States. But tw 'nty years latlr, 111 
Norr18 T. Cl7mer, 2 Pa. at. 281, this judge admitted that be IwI cbaqed ~ 

qInloD ca thls point, partl7 ''from experience f1I. the Deceulty of the cue." 
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.Ja .... where ita uncoutitutioDaUty fa pl&tD and 1lDII1istakab1e.. 
Thfa rule iI based,.not oo.J.y upon the reapeot which la due to the legis
lath'e body, bu.t also upon the (lonsideration that the judgmeDta of 
these .courta are subject to renew In the hlper tribunal., where any 
·erroneous determinationslD8.J be corrected. Yet it la the right, and 
may become the duty, .of an inferior court, In proper caaee, to pass 
upon the validity of acts of legisla.tion. ThUl~ a county court of a 
state may lUij.uqe au act of the state lecJa1atDre to be void for 
repugnance to the federalcollltitlltion; for the judge of that court 
is bound by his oath to support that constitution sa the supreme law 
of the land.1O 

2. If the court of last resort in a state baa pronounced In favor of 
or apinst th1! conatitutionality of a state statute, ita decision fa 
binding on all the Inferior courta of the ltate, and the question fa 
no lODger an Gpen one for such conrts.ll 

3. If the question of the validity of a statute of ODe 8tate comes 
legitimately before the courts of another state, such courts are at lib
erty to determine the question for themselves. But in 80 doing, they 
will pay gft!llt respect to the opinlona of the courts of the state which 
enacted the statute, if the question coocerns Its conformity to the 
comrtitutlon of that state. If the queation arlaee from an alleged 
repugnance to the federal constitution or an act of congress, the 
court trying tile -ease will be bound by a decision of the United States 
mprem.e court, if any there be, on the same question, otherwise it 
will be at liberty to exercise its own judgment.lI 

'- The Judgment of the blghest court of a state, that a atatute 
hu been enacted In accordance with the requirements of. the state 
oonatitution, fa coneluaive upon all the courta of the Uaitecl States 
and will not be reviewed by them. But if the ground of Invalidity 
urged qaiDat the .tatute la that It contravenes the federal constitu
tion or an act of congress, the federal courts will not be bound by 
the decisions of the state courts.lI 

• SaroD7 T. LlthQlP'apbJc eo.. 11 J'ed. 1S91; WhIte .... Ku4rIdt, 1 !inT. (S. 
C.) 469. 

10 Lent T. TJllIoJl, 140 u. S. 816. 11 Sup. at. 826. 
11 Palmer T. Lawrence, G N. Y. 389; Wheeler T. RIce, , Brewat. (PL) 129. 
11 Stoddart T. Smith, G BiD. (PL) 355. 
u Atlantic 6 G. R. Co. Y. Georsta. 98 U. S. 8:19. 
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15. The validlty of an aot of congress may be paaaed upon by the 
ltate court., 1IJltii it baa been settled by the supreme oourt of the 
United States; after that, the question is no longer open. 

6. A decision of the supreme federal court, for or against the 
ftlfdtty of an act of congress, or for or against the validity of 
a ltate law in respect to ita conformity to the federal constitution 
or federal laws, is binding and conclusive, untll overruled, on all 
oourts of eveq grade, both state and national. 

8A..lIrl&-FULL BENCU. 

88. It la a rule adopted by many appellate courts, thOllA'h 
Dot all, that they will Dot decide the question of the con
IItltutlona1ity of a statute until a hearing has been had 
before the full bench· of Judges, in order that all the mem
bers of the court may participate in the decision. 

i'be re&8OD8 for this rule are two: In the first plaoe it III possible 
that a judgment pronounced by less than a majority of the whole 
court might be overruled by the full court when the question again 
arfaeI; and all courts are disposed to avoid events which so serio 
oualy1lD8ettle the law. Secondly, the courts are inclined to defer 
the declslon of such questions until a full bench can be had on ac· 
count of the great importance of the question involved and on 
account of a delicacy in the matter of setting aside a legislative act 
unless their full number has considered it. But this rule III not 
tmposed upon the courts by any constitutional provision or statute. 
And It is sometimes impossible to apply it. For instance, the deci . 
• ion in the very important case known as the "ChIcago Lake Front 
Cue" 16 wu rendered by four judges out of the nine who compo~ 
the aupreme court. But that was because two of the judges, on 
account of interest, took no part in the declalon of the case, and three 
dlIaented. 

It IDIDoIa eat. B. Co. Y. IllInola, 1'41 U. B. 88T, 11 Sap. at. 110. 

Digitized by Google 



68 CONSTRUCTION AND INBBl"BB'l'ATION 01' CONSTITUTIONS. (Ch." 

BAKE-NATURE OJ!' THliI LITIGATION. 

34. To induce the courts to pass upon the conatltutlon
ality of a statute, the question must arise in the course of 
an actual and bona fide litigation. 

The judicial tribunals will decline to exerciae this high oflloe ~. 
leas it becomes necessary In order to determine the rights of parties 
in a real and antagonistic controveray. "It never was thought that, 
by means of a friendly suit, a party beaten in the legislature could 
transfer to the courts an blquiry as to the constitutionality of the 
legislative act." 11 

BAllE-P .A.BTIEB INTEREB'l'BD. 

35. A statute will not be deolared unconatltutlonal on 
the application of a mere volunteer or person whOA rlghta 
it does not apec1ally dect. 

"It Is a rule, and a very wholesome rule, that no one can take ad· 
vantage of the unconstitutionality of an act who has no interest In 
and is not atJected by it." 11 For Instance, the objection that a 
state statute impairs the obligation of contracts cannot be urged 
against it In a proceeding to which the only parties who have any 
contract rights to be atJected by it, if any such exist, have not been 
made parties. It Is only when some person attempts to rea1at the 
operation of an act claimed by him to impair the obligation of a 
contract, and calls in the aid of the judicial power to pronounce it 
void as to him, his property, or his rights, that the objection of un· 
constitutionality can be presented and BUstained." So, again, white 
persons will not be heard to object that an act under which a tax 
has been levied is unconstitutional because the property of colored 
persons is made subject to the tax, while they are neither allowed 

11 Chicago &: G. T. Ky. 00. T. Wellman, 148 U. S. 889, 11 Bup. at. 400. 
11 State "If. Snow. 8 R. I. M: Wellington, Petitioner, 16 Pick. (KasL) _ 

State "If. Beeker. 3 S. D. 29, 51 N. W. 1018. 
IT People "If. Brooklyn, F. &: C. L B7. 00.,88 H. Y. ft; Moore T. 014" of Hew 

OrleaD8, 82 La. Ann. 728. 
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to vote OD the question of tuation Dor to partlctpate In the benefits 
for which the tax is levied. 11 Persons may also become estopped 
from denying the constitutionality of a statute, by participating in 
the procurement of its passage, by acquiescing in it after its pas
sage, or by accepting benefits under it, although it may be invalid 
aa to all other persons.1I And an individual haa no right to com
plain that a law is unconstitutional after he baa endeavored to take 
the benefit of it to the injury of others.11 But taxpayers, eltizens 
of the state, may maintain a bUl quia timet to restrain the executive 
olllcera of the state from funding the publio debt under an act which 
II unconstitutional and void. 11 

BAME-NEOESSITY OJ' DECISION. 

88. The question of constitutionality will not be decided 
UD.l.esa it ill imperatively necessary to the right disposition 
of the case. 

Courts are Dot eager to annul acts of the legislature. A becom
ing respect for a co-ordinate branch of the government will make 
them loath to adjudicate the grave question of the constitutional 
validity of a statute, and they will not do 80 when the matters or 
questions presented by the record do not require it.11 The decision 
of a case will be rested on grounds which do not involve a determina
tion as to the validity of the statute, if there be any lIUch In the 
case. It II only when the question of the power of the legislature 
under the limitations of the constitution is the very gist and mar
row of the case that the courts will give their judgment on thiI 
point. And if a judgment on the question of constitutionality waa 
Dot necessary to the determination of the particular case, it wUl 
UlIUally be regarded as obiter dictum and not aa concluding the ques
tion. All a corollary to the foregoing rule, it may be stated that the 
courts wlll ordinarily refuse to decide upon the oonstitutionaliV of 

11 Norman 1'. Bou, 1m K7. 15M, 4 S. W. 318. 
II FergullOD v. LaDdram, IS Bush (Ky.) 2SO. 
II HlLDlltord v. Barbour. 8 A. K. Marsh. (K7.) IWJ. 
11 Lyoo v. Polk, 8 Lea (Teon.) 121. 
II Welmer 1'. BUDb1lr7. 80 Mich. 201; HOPSOD 1'. Kurph7. 1 Tu. 81 .. 
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& statute scept when the decUioD fa Beeeaary to the ilnal disp0-
sition of the case. 1:Ihat is, they will not allow the question to be 
raised, or will not deC!ermlne it, upon preUminary, provisional, or 
collateral proeeed1np, such as motiGDII for a prelimlna.ry Injunction, 
motions to atrike out pleadings, hearings concerning COIItI, or the 
like.'· 

SA.M:E-CONft'BUCTION. 

87. Unconstitutionality will be avoided, It poBBible, by 
putting such a ccmstruction on the statute .. wW. make It 
conform. to the constitution. 

The courts will not 80 construe the law as to make It oon1llct with 
the constitutiOll, but will rather put such an Interpretation upon it 
&s will avoid con1llct with the constitution and give It the force of 
law, If this can be done without extravagance. They may disregard 
the natural and usual import of the words used, If it 1a possible to 
adopt another construction, austaining the statute, whiah shall not 
be strained or fantastic. In 80 dOing, they construe the act in ac
cordance with the presumed intention of the legislature. For the 
law-making body fa alw81B presumed to have aoted within the 1C0pe 

of its powers.16 

SAME-EXECUTIVE CONSTRUCTION. 

88. Oourts will be fn1luenced, but not bound" 'bl" a IODg' 
an,d uniform. construction ot a statute, with respect to Ita 
oonstitutioDality, by the other branches of the government. 

While the courts are to determine for themselves all questions of 
constitutionality which come properly before them, yet it II proper 
and usual for them to show much respect to the decisions of the 
executive and legislative departments, made for their own guidance, 
upon the same questions, especially when Buch decisions have been 
acquiesced in and acted upon 'for a long period of time." 

.1 DeerIDg Y. Railroad Co., 81 He. 172; IAtbrop Y. IftlecbDaD. G 0GIm. 188. 
16 Inkster v. Carver, 16 Mich. 486; Newland v. Hanb, 19 DL 876; Roo8eYelt 

Y. Godard, 52 Barb. 533; PIIoraoIUl v. Be4ford, I Pet. .; GreD8da 00. Y. 

Broaden, 112 U. S. 261, 5 Sup. ct. 12G. 
.. Stuart Y. Laird, 1 Or&nch, 290. 
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BAJIJl-~B1I8OKPDO]f' O~ LBGALI'1'Y. 

89. litvery prenm.ptioa. fa In favor of the ooDllfdtutfon
alit)" of an act of the legfsJatu1te. 

Legislators, 88 well 88 judges, are bound to obey and support th& 
eoDstitiltion, and. it ia 'CD be understood that they have weighed the 
CODBtitutional nJidity ot every act they p888. Hence the presump
tion fa always in favor of the constitutionality of a statute; every
reasonable doubt must be resolved in favor of the atatu~, not against 
it; and the courts will not adjudge It invalid unless ita violation 
of the conatitution is, ill their judpleDt, olear, complete, and unmt. 
takable.a• 

BAKE-REFERENCE TO JOUBlfALB OJII LEGIBLATURE. 

40. The Journals of the legfalature may be resortecl to
for the p1U'pOBe of determining whether the act waa passed 
in due form; but no evidence wfll be received to contra
dict the journalll. 

A statute may be unconstitutional for lack of compliance with 
the forms prescribed by the constitution in the process of ita en· 
actment. If it is shown to the court that the legislature has neglect
ed or violated ita duty in any of thele particulars, the act must be 
pronounced invalid. And for this purpose, the court may 10 behind 
the enrolled or printed bill and examine the journals of the two
hoUN. But the act will not be adjudged void unlesa the jo11l'll8la
aftkmati:vely show a lack of compliance with such forma.lf 

.1 ToDJ18.Ce Tax Cases, 62 Pa. st. 286: Kerrigan T. Force, 68 N. Y. 881:. 
Hartford BrI4p Co. T. 'UDlon Ferry Co., 29 Conn. 210: FUnt RITer Steamboat 
Co. T. Foater, G GL 194; Mayor, etc., of Baltlmore T. Btate, lIS MeL 876: Stew
art T. Supervisors of Polk Co.,80 Iowa, 9. 

n Prescott T. IWnols Canal, 19 m &'U: Common Connell of Detroit v. Boart'J 
of AM •• an. 91 Klch. 78, en N. W. 7Wt. Oompue KDsore T. Mqee, SCi Pa.. 
Bt. 4Oi. ADd see Intra, Po 296. 
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SAKE-KOTIVES OF LBGISLATUBJII. 

41. The motives of the legislature, in pasmDg a particu
lar measure, cannot be inquired ~to, nor can it be shown 
that it was procured by bud or bribery. 

The constitutionalIty of a statute is a bare question of legislatiTe 
power, and any inquiry as to the motives operating on the minds of 
the legislators, in voting for the measure, is entirely incompetent. 
The validity of a statute does not in the least depend on the con
lliderationa which induced the legialature to enact it. Evidence 
to establish fraud, bribery, or corruption against the membel'8 of the 
legislature, as a ground for setting aBide the statute, is not admis
Bible. The ~urta are not made-gUardians of the ~o~ of the legis· 
lators, nor are they at liberty to impute to them any improper mo
tives. II Nor can it be shown that deception or suppreSBion of the 
truth was practiced upon the legislature to induce the passage of 
the act. Thus, an inquiry as to whether a land grant was obtained 
by a railroad company by false representations to the legilllature 
would Indirectly interfere with the power of the legislature to enact 
such laws as it may deem best for the general good. The courts 
will therefore presume (whatever may be averred to the contrary) 
that no general statute is ever passed either for want of information 
upon the part of the legislature or because it was misled b1 the false 
representations of interested parties.·1 

SAKB-POLIOY OF LEGISLATIOll'. 

49. A statute cannot be deolared void on considerations 
ROing merely to its poUey or propriety. 

The courts have nothing whatever to do with the poHoy, expedi. 
ency, wisdom, or propriety of aote of the legislature. Such mattel'8 

.1_Fletcher v. Peck, 6 Cranch, 87; mx parte Newman, 9 caL CK)I; State.,.. 
Fagan, 22 La. Ann. 545; Willlanlii v. Nashv1lle, 89 Tenn. 487, 15 S. W. 864: 
Parker.,.. State, 182 Ind. 419, 81 N. E. 1114: Lynn.,.. Polk,8 Lea (TeDD.) 121: 
lewen .,.. Weed, 18 Minn. 272 (GU. 247). 

II Farmers' Loan &: Trust Co. v. Chicago, P. 41 S. R,. 00., 89 Fed. 148. And 
lee StevenlOn v. Colgan, 91 caL 651, 27 Pac. 1088. 
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are questions for leglsJative determination, but do not belong to the 
judiciary. Consequently, if a given statute does not violate any pro
vision of the constitution, and is within the general scope of legis
lative power, the courts cannot adjudge It "fold merely because it 
appean to them to be impolitic, unjust, improper, absurd, or un· 
reasonable. To do 80 would not be an exerci8e of the judicial fune
tiona, but an usurpation of legislative powers.·o 

BAKE-NATURAL mSTIOB. 

43. A statute cannot be declared invalid because It fa 
opposed to the principles of natural Juatlce or the supposed 
apirit of the constitution. 

It baa IOmetimes been held that if a ltatute, In the Judgment of 
the court, 'W'IUI contrary to the principles of natural justice, or the gen· 
eral ~irit of the constitution, or the maxim. of republican govern· 
ment, or the principles of right and liberty supposed to lie at the 
base of all inatitutionlln a free country, it was the duty of the court 
to pronounce it invalid.1l But the prevailing opinion at the present 
day is that there is no such power in the courts. The legislature of 
a state POUeBSeS the power to pass any and every law, on any and 
every subject, which does not amount to an encroachment upon the 
province of either of the other departments and is not In conflict 

x(?> with the exp~terms of either the federal or state constitution. 
, Consequently, one who objects to the validity of an act of the legis

lature must be able to point out the speci1lo prohibition, requirement, 
or guaranty which it violates. If this cannot be done, the act is 
ftllcL Natural justice, the principles of republican government, and 

•• ADele v. RaIlway Co., 151 U. S. 1, 14 Sup. at. 240: Merchants' UDlOD 
Barb Wire 00. v. Brown, 64 Iowa, 275, 20 N. W. 4M; People v. Common COWl
ell of RoehNtllr, 110 N. Y. 525: Sean v. Cottrell, 5 Mlch. 251: People v. Draper, 
15 N. Y.1582. 

11 ~ Sav. I: Loan Au'n v. Topeka, 20 Wall. MIS. And see Ham v. 
MeOla.., iJk;y'(B. C.) 9a; 88; PeOpley.B08rd of 8ale;]i, 20 Mich. 432. In 
Welch v. Wadsworth, 30 Conn. 149, It was said: ''The power of the legislature 
.. not anUmlted. They cannot entirely disregard the fundamental principles 
.r the soclal compact. '!'bon principles underlie all lqfal&tloD, lrrespect1v. 
of coutttutlonal restraints, and It the act In question 18 a clear nolatlon of 
them, It .. our duq to hold It abortive and void." 
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the equal rights of men, are supposed to be adequa.tely guarantied,. 
in thla country, by the expreaa provisions of the constitutions. H 
they are not, the conatitutions are at fault. But that i8 ~o limita.
tion upon the legislative power. And the apirlt of the OODIdituttoa 
cannot be appealed to except as it is manifested in the letter.1I 

"We are urged," I8.id a learned judge in a case in Pennaylv~ 
"to hold that a law, though not prohibited, Is void if it violates the 
spirit of our institutions, or impairs any of those rights which it is 

. the object of a free government to protect, and to declare it uncon
stitutional if it be wrong and unjust. But we cannot do this. It 
would be assuming a right to change the constitution, to supply what 
we might conceive to be ita defects, to llII up every cuua omissus, 
and to interpolate into it whatever in our opinion ought to have 
been put there by its framers. The constitution has given us a 
list of the things which the legislature may not do. If we extend 
that list, we alter the instrument, we become ourselves the aggres
sors, and violate both the letter and spirit of the organic law as 
grossly as the legislature possibly could. If we can add to the 
reserved rights of the people, we can take them aw&;y; if we can 
mend, we can mar; if we can remove the landmarks which we find 
established, we can obliterate them; if we can change the consti
tution in any particular, there is nothing but our own will to prevent 
us from demolishing it entirely." II 

SAllE-PARTIAL UNOOllSTITU'TIOlIALITY. 

44. Where part of a statute fa UllOODBtitutional, but the 
remainder • valid, the parte will be separated, If pOllld
ble, and that which fa constitutional will be 1IU8taiD.ed. 

It frequently happens that BODle parf:I, feature., or proviaions 
of a statute are invalid, by reaIOD of repugnanoy to the eonatitu-

II Beeves v. Corntng, 51 Fed. 714; Forsythe v. 01*7 of BammoDd. 88 red. 
714; People v. Draper, 15 N. Y. 153e; Bertholf v. O'ReID7, 74: N. Y. 10&; State 
v. Wheeler, 25 Conn. 290; Pralgg v. Supply 00. (Ind. Sup.) 41 N. B. 'lI!O: People 
v. RIchmond, 16 0010. 274, 26 Pae. 929; S&W7W v. Dool8,J. 11 H .... _ 81 Pac. 
487. 
II Sharpl .. v. MQor, etc., 21 Pa. at. 1"'. 
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tion, while the remainder of the act fa not open to the lime obJeotton. 
In such cases it is the duty of the court not to pronounce the whole 
lltatute unconstitutional, if that can be avoided, but, rejecting the 
Im'alid portions, to give effect and operation to the valid portionL 
The rule is, that if the invalid portions can be separated from the. reat, 
and if, after their excision, there remains a oomplete, intelligible, 
and valid statute, capable of being executed, and conforming to the 
ceneral purpoee and intent of the legialature, as shown in the act, 
it will not be adjudged unconstitutional ill toto, but 8U1tained to that 
extent. u. "The constitutional and the. unconstitutional prtl\'isions 
may even be contained in the same section, and yet be perfectly dis
tinct and aeparable, 10 that the- ftrat may 8tand, though the last 
fall!' II But "when the part. of a statute are so mutually connected 
and dependent, u conditiollll, considerations, or compensatiollll for 
each other, U to warrant a bellef that the legillature intended them 
lUI a whole, and that, if all could not be carried bito effect, the legis
lature would not pull the reaidue independently, if some parta are 
unconstitutional and void, all the provisions w~lch are thUl depend
ent, conditional, or connected must fall with them." II But if the 
purpose of the statute "is to accomplish a single object only, and 
some of its provistOIlll are void, the whole must fall, unless sufficient 
remains to effect the object witbout the aid of the invalid portion."" 
And if the unconstitutional clause cannot be rejected without causing 
the statute to enact what the legislature never intended, the whole 
statute must be adjudged invalid II 

I. Pre8IIer T. Illinol., 118 U. B. 252, 6 Bup. Ot. MO; HobUe 4: O. R. 00. T. 

State, 29 Ala. IlTS: State T. Exnlclos, 33 La.. Ann. 2ri8; People T. Kenney, 96 N. 
Y.IN. 

I. Oom. T. BltehIDp, Il Gr&7 (H .... ) 482. 
II Warren T. Mayor, etc., 2 Gray (Mus.) 84; SJaUBOn v. OIt7 of Racine, 18 

WIL 898; W. U. Tel. 00. v.Btate, 62 TeL 630; Eckbart T. Btate, Il W. VL e51ls. 
II People T. Cooper, 83 In. __ 
II BpraJpe T. TbomplOD, 118 U. B. 90, 8 Sup. Ot. 988. 

.r..OONBT.L.~ 
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BA1(F_PRBAIrIBLlI. 

4&. A statute wlll not be declared unconstitutional on 
account of a statement of the reasons for enacting it, or 
anytbing else, found in the 'preamble, when the objection 
does not appear in the body of the act.-

The preamble to a statute is an Introductory olauee whiah sets 
forth the reaaons which have led to the enactment, by reciting the 
state of aJralra Intended to be changed, the evils deaigned to be 
remedied, the advantages sought to be procured or promoted by 
the new law, or the doubts &I to the prior state of the law which it. 
is meant to remove. It is thus an exposition of the motives of the 
leJlslature, and in lOme sense a key to the meaning of the terms 
which they have employed to C!Xpreea their avowed Intention. But 
it ill not an essential part of the statute, and ill by no means found 
unlverl8.11y In modern laws. Hence If the body of the act is free 
from constitntional objectiona, it will not be adjudpd Invalid by 
reaaon of anything found in the preamble. 

BAID-EFFEOT OJ' DBOIBIOlf. 

48. A declsion against the constitutionality of a statute, 
rendered by a competent oourt in a proper case, makes the 
statute entirely null and inoperative 80 long aa the deci
mon stands. 

"An unconstitutional act ill not a law. It confers no rights; It 
Impoeel no dutiell; it aJrorda no protection; it creates no ofllce. 
It ill, In legal contemplation, &I Inoperative 88 though it had never 
been p888ed."" And If the atatute is adjudged unconstitutional 
In part, that part which is rejected will be a nUllity. But In riew 
of the fact that courts sometimes overrule their decisions on conm
tutional questions, it Is nece888.l'Y to obse"e that while a Dtute, 
once adjudged Invalid by the court of last resort, will continue in· 
operative u long &I that decision is maintained, yet a later decision, 

I. Lothrop v. Stedman, 42 CoDD. 583; Sutherland v. De Leon, 1 Tu. 2150. 
•• Norton v. She1b7 Co., 118 U. S.425, 6 Sup. ot. 1121. 

_ _ - _----.J 
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auataining the validity of the statute, will give it vitality from. the 
time of Its enactment, and thereafter it is to be treated as having 
been constitutional from the beginning.61 Notwithstanding lome 
dUference of opinion, the better authorities hold that a repealing 
danae in an unconstitutional statute (repealing all laws and parts 
of laws in con1liot with it or inconsistent with it) is equally invalid 
with the rest of the statute, and therefore leaves the former lawl 
untouched.61 

CONSTRUOTION OF OOliSTITUTIONB-MBTHOD. 

47. A constitution is not to be 1n.terpreted on narrow or 
teolm1oal pr1n.ciples, but liberally and on broad general 
llnee, in order that it may accompllah the objeota of its 
eetabUahment and carry out the great pr1n.oiplee of gov
ernment. 

A constitution "Is intended for the bene1lt of the people, and must 
receive a liberal construction. A constitution is not to receivt> a 
tecbnlcaJ construction, like a common-law instrument or a Irtatute. 
It fa to be interpreted 10 as to carry out the great principles of gov
ernment, not to defeat them.~' 61 Constitutions, it is said in an
other cue, "declare the organic law of a ltate; they deal with larger 
topiaa and are couched in broader pb.rue than leplative acta or pri
vate muniment&. Tbey do not undertakf' to define with minute pl'e
dsion in the manner of the latter, and hence their JOlt lnterpreta

. tion is not always to be reached by the application of simUar meth-
ods." •• "A constitution of government doea not, and cannot, from 
itl nature, depend in any great degree upon mere verbal crlticism, 
or upon the import of lingle words. Such crlticilm may not be 
wholly without nae; it may IOmetimes illustrate or unfold the ap
propriate aense; but unlesa it standi well with the conten and the 

tI Pleree 1'. PIerce, 48 Incl_ 86. But an act of the legtlllature whleb waa un
eoll8tltuUoD&1 at the tIme of Ita enactment win not obta1D 1'allcJIty b7 a I11bae
quent cbaIlp In the constitutIon, authorizing I11ch legtslatlon. Comstock Min 
• Min. Co. v. Allen, 21 Nev. 32lS. 31 Pac. 434 • 

•• Campau 1'. OIty al Detroit. 14 Mich. 276; Tlma 1'. State, 28 .AJa. 185. 
•• Morrison v. Bachert, 112 Pa. at. 32~ 5 At!. 789 • 
•• Houseman 1'. Com., 100 Pa. Bt. 222. 
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IUbject·matter, it must yield to the latter. While, then, we mq 
well reaort: to the meaning of single word. to ... ilt our inquiries, we 
should never forget that It II an instrument of government we are 
to construe, and that must be the truest exposition which belt bar
monlzee with Ita design, its objects, and itB general structure.- II 

BAIIIE-IlITEliT TO BE BOUGHT. 

48. It la a cardinal rule in the interpretatlon of oonatl
tutions that the instrument must be so oonstrued as to glV& 

effect to the intentlon of the people, who adopted it. 

·49. Thla intentlon la to be sought in the conatltutlon it
self, and the apparent meaning of the words employed is 
to be taken as expressing it, except in caaea where that 
assumptlon would leu to absurdity, ambiguity, or contra
diction. 

Where the meaning shown on the face of the words i. definitf: 
and intelligible, the courts are not at liberty to look for anoth.!r 
meaning, even though It would seem more probable or natural, but 
they must aBlume that the oonstitutlon means just what it says. 
"Whether we are considering an agreement hetween parties. It 

statute, or a constitution, with a view to Ita interpretation, the thing 
we are to seek II the thought which it expresses. To ascertain this, 
the ftrIt resort in all casea I. to the natural aigniftcation of the 
words employed, in the order and grammatical arrangement In 
which the framers of the instrument have placed them. If, thus 
regarded, the words embody a definite meaning, which involvee no 
absurdity and no contradiotion between different parts of the same 
writing, then that meaning apparent upon the face of the instru· 
ment II the one which alone we are at liberty to say waa intended 
to be conveyed. In such a case, there II no room for construction. 
That whlch the words declare is the meaning of the instrument, and 
neither courts nor legillatures have the right to add to, or take 
aw~ from, that meaning." ,. But if the words of the constitution, 

611 BtoI7. 001l8t. t 4I5IS. 
" Newell T. People, '1 N. Y. 8. 8'1; 0lt7 of Beard8tOWD T. CIt7 of VIrginia, '16 
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th1l8 taken, are devoid of meaning, or lead to an abaurd conclusion, 
01' 818 contradictory of other partB of the constitution, then it can
not be preeum.ed that their prima facie import expreuea the real 
intention. ADd in that case, the courts are to employ the proeeu 
of CODItruct1on to arrive at the real Intention, by ta.k.iDaJ the words 
In ncb a aeD8e U will give them a definite and aenaible meaning, 
01' reconcile them with the rest of the instrument. And WI senile 
II to be determined by comparing the particular danae with other 
parta of the constitution, by considering the varlO1lll meaDinp, ver
nacular 01' technical, which the worda are capable of bearing, and 
by lltud,yiDg the facta of contemporary history and the purpoae 
BOUght to be accompliahed, and the bene1lt to be 1IeCured, or the eTll 
to be remedied, by the provialon In question. n 

s.wdiarr Rula If ~ ~ .• 
1. The construction of a conltitutional provision III to be uniform.·· 
J. In cue of ambiguity, the whole conltitutiOll is to be eumined, 

III order to cIetermlne the meaning of. any part, and the construction 
is to be _eb u to give effect to the entire instrument, aDd not to 
rai8e any caIdliet between ita parts which can be avoided." 

a. A conltitution should be construed with reference to, but not 
OYemIled by, the doctrinel of the common law and the legialation 
previously exiating in the atate.1l 

'" A constitutional provildon .hould not be coDltrued with a retro
IpeCtin operation, unlesa that III the unmiatakable intention of the 
worda uaed or the obvious design of the authom II 

m IN. 40; OIq or 8prIDCflelcl Y. Edwarda, M m. 626; People Y. 11&7, 0 0010. 
10, 10 Pac. 641; 1 8tor:y, CoD8t. t 401; HUla v. OIq of Chicago, 60 111.86. 

n People Y. PoUer, 47 N. Y. 375; Ta7ior Y. T&7lor, 10 MIDD. 107 (GIL 81) • 
•• Tbese rules are here summarized from Black, Interp. Law., 18-34, wbere 

the reader will flDd a tull dl8cu8aloD of them . 
•• WJ.'be pollC7 of one age may ill suit the wlabeB or the pollC7 of anotber. 

Tbe conatttutiOD Is Dot to be subject to sucb f1UctaaUODB. It .. to bave a bed, 
UDlform, permanent COnstruCtiOD. It Bboald be, so far at least u buman ID
fIrmlt7 will allow, Dot dependent UPOD the pailBJoDB or partl .. of partlealar 
times, bat the same 7eaterda7, to-d&7 and toNyer." 1 St0r7, Oout. t 417 • 

•• Mani7 v. State, 7 Md. 135. 
11 CoatlglD v. BODd, 61 Mel. 122, 8 Atl. 28G. 
II Bee ToW'll of Cberry Creek v. Becker, US N. Y. 161. • N. E. 869; 1I'~ 
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5. The provisions ot a con.titution are almost invariably manda
tory; it 11 only in extremely plain ca&eII, or under the preunre ot 
necessity that the,. can be conatrued 88 merely directory." 

6. Whatever Is necessary to render effective any provision of a 
constitution, whether the same be a prohibition, or a restriction, or 
the grant ot a power, must be deemed implied and intended in the 
provision itselt. It • 

7. Where the cODBtitution grants a power in general terms, the 
grant includes all snch particular and auxiUary powers as may be 
necessary to make it e1fectnal. Where the means tor the exercise 
of a granted power are specified, all other meanl are understood 
to be excluded. Where the means are not specified, any means 
ma,y be resorted to which are fairly and properly adapted to accom
pUIIh the object ot the grant of power, it they do not unnecessarily 
interfere with existing interests or vested rights. II 

8. The words employed in a constitution are to be taken in their 
natural and popular sense, unless they are technical legal terma, 1D 
which cue they are to be taken in their technical signlfication." 

9. The preamble to a constitution and the titlea of itl several arti
cles or sections may furnish some evidence of itl meaning and inten
tion, but arguments drawn therefrom are entitled to 'Yery little 
weight." 

10. It ia not permiasible to disobey, or to construe into nothing
ness, a provision of the constitution merely because It may appear 
to work injuatice, or to lead to harsh or obnoxious consequences or 
invidious and unmerited discriminations, and still less weight should 
be attached to the argument from mere inconvenience. II 

worth T. Railroad 00., 88 Me. 440, 22 Atl. 878. But compare In re GlbeoD, 21 N. 
Y.S. 

18 Varney T. Justice, 86 K;y. ~, 6 B. W. 467; People T. Lawrence, 86 Barb. 
177 • 

• t JIln4L Interp. Bt. t MIS; 1 Btol'7, Oonn. t 480 • 
.. Field T. People, 2 Bcam. (Ill.) 79. 
II Greencutle Tp. T. Black, IS Ind. 1SIS7; Tbe Buntre ... Davel .. 81, I'e4. au. 

No. 6,914; People T. Fancher, ISO N. Y. 288. 
" B01IHman T. Oom., 100 Pa. Bt. 222-
II Greencutle Tp. T. Black. IS Ind. 1SIS7; Weill T. KeDfleld. M caL lU; 00llDq 

of Wa;yne T. Olty of Detroit, 17 Mich. 800; Oaklq T. Aspinwall, 8 N. Y. M7. 
_; People T. Ma;y, 8 0010. 80, 10 Pac. ML 
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1L If an ambiguity. exist8 which cannot be cleared up by a con· 
slderation of the constitution itself, then, in order to determine ita 
meaning and purpose, resort may be bad to extraneous tacts, such 
88 the prior atate of the law, the evil to be remedied, the circum· 
stance. 01. contemporary history, or the discUl8ions of the constitu· 
tional convention. II 

l2.. The contemporary construction of the constitution, elpeClall1 
it univenally adopted, and also ita practical construction, especially 
it acquiesced in for a long period of time, are valuable aids in deter· 
mining ita meaning and intention in cases of doubt; but these aida 
must be resorted to with caution and reserve, and they can never 
be allowed to abrogate, contradict, enlarge, or restrict the plain and 
obvious meaning of the ten." 

13. Where a clause or provision In a constitution, which has 
reeeived a settled judicial construction, Is adopted in the same words 
by the framers of another constitution, it will be presumed that the 
coutruction thereof was likewise adopted." 

1'. The 01llce of a schedule to a constitution Is temporary only, and '/ 
ita pronatons will be understood 8.8 merely transltory, wherever that 
construction Is logically possible. The schedule should not be al· 
lowed to abrogate or contradict the provlaions of the permanent part 
of the constitution. II 

15. The principle of atare decisis applies with special force to the 
construction of constitutions, and an Interpretation once deliberately 
put upon the provlalODl of such an lnatrument should not be departed 
from without grave reaaona.'· 

II M&yOl', ete., of B&lttmore T. State, lIS Md. 816; Cronl. T. Cronlee, M Pa. I5t. 

21115; Com. T. B&Iph, 111 PL st. 365, 8 At1. 220; People v. May, 9 Colo. JiG, 10 
Pae. ML 
.. People T. May, 8 Colo. 80.10 Pac. 64.1; 1 Sto17, OonBt. H 406, 401. 
II Ex parte BoUDdtree, lSI AlL 42: Jenklna v. Ewln, 8 Belak. (Tenn.) 45Cl 
II Com. T. Clark. 7 Watts & S. (Pa.) 127: State T. Taylor, :us Ohio st. 187. 
"lbddoz T. Graham, 2Metc. (Ky.) 158. 

. ' 
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OHAPTER V. 

TBJII THRJllJII DJIIPARTMENTS OF GOVlDRNlUIINT. 

150. Cla8alllcation of Governmental Powers. 
tiL Separation of Governmental Powera. 

12-M. The Separation not Absolute. 
M. Limitations on the Three Departmentl of Government. 
15&. Political QUeat101lB. 
116. Advl8or7 OplllioDS b;y the Courtl. 

(Ch.6 

OLASSIFICATION OF GOVERNlIIElfTAL POWERS. 

60. The powere of government are divided into three 
oJe·ee, to wit: 

(a) Legl8lative. 
(b) Executive. 
(0) Judic1a1. 

Constitutional government Is a government by law. The ofllce of 
the state ill to establish and maintain laWs. But law in ita appli· 
cation to the individual presents itself in three aspects. It 1B a 
thing to be ordained, a thing to be adminiatered, and a thing to 
be interpreted and applied. There is, therefore, a natural three
fold division of the powers and functions of the state in the idea of 
government by law. First, there 1B the power to ordain or preacribe 
the laws, which includes, incldentally, the power to change, amend, 
or repeal any eDsting laWL ThIs 1B called the "leg1Blative" power. 
Second, there 1B the power to administer the laws, which means carry
ing theD1 Into practical operation and enforcing their due observance. 
This 1B denominated "executive" power. ThIrd, there is the power 
to apply the laws to contests or disputes concerning legally recog
nized rights or duties between the state and private per8DD8, or be
tween individual litirants, In cases properl) brought before the 
judicial tribunals, which includes the power to ucertain what are 
the valid and binding laws of the state, and to interpret and con
strue them, and to render authoritative, judgments. This Is called 
"judicial" power. 
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The fuDdamental dlatiDctiOJl between leglalative and judicial pow· 
er Is the ditlerence between ordaining and applying. The legiala· 
UTe power creates a rule of law which did not before exist, or at 
least did not exist aa a statutor,y rule. The judicial power creates 
nothing. It sbnply takee the law as it 1lnds it at the moment of 
deci8ion, and determines what application, if any, it haa to the mat· 
ters under judicial consideration.1 A second distinction is found in 
the fact that legislative power declares what the law in the future 
Ihall be, while Judicial power ueertalns and declares what the law 
.. at the present time, or what it was at a period of past time when 
the facts in controversy arose.· 

anABATIo. OF GOVBBlfJDlNTAL POWERS. 

tiL All American COnatitUtiODS, state and federal, pro
vide for the separation of the three great powers of gov
ernment and their apportionment to distinct and independ
ent departments of the government. 

It is a fundamental maxim of political lClence, recognized and 
earrled into effect in the federal constitution and the constitutions 
of all the atatea, that good government and the protection of rights 
require that the legislative, executive, and Judicial powel'l mould not 
be eonflded to the same pe1'8On or body, but should be apportioned 
to aeparate and mutually independent departments of government. a 

1 "A jucUe1al act Is the determlnlug of the rtsbts of partlea by the application 
of thoae rules of law wblcb the court finds to exist to facts wblcb are either 
admltted or proved; wbUe a legislative Is the establishment of a new rule for 
tbe tuture. Tbe DeW rule mq be made eltber for one or a few individuals alone, 
In wblcb ease It Is termed a speclal act, or for the entire commUDIty, wben It 
Is denomluated a general statute." 1 Bisb. Mar. " Dlv. I 682 . 

• "To enact lawe. or to declare what the law shaU be, Is lecIslative power. 
To Interpret law-to declare what the law Is or bas been-Is judlclal power." 
Wolf. v. IIcCaull, 76 VL 876. "Lestslatlve power Is the power to euaet, alter, 
and repea1laws, wblle judicial power Is the power to construe and Interpret the 
eoD8tltut1on and law .. and to render Judgments and make deereee determining 
private controversies." Hovey v. State, 119 Ind. 895, 21 N. B. Jl. And see 
Wayman v. Southard, 10 Wbeat. I; Smltb v. Strotber, 68 Cal. 194, 8 Pac. 8Ci2. 

• sm T. VI1lap of Cornlnl, 15 N. Y. 297, 808. 
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The Idea of an apportionment of the powers of government, and 
of their separation into three co-ordinate departments, Is not a 
modern invention. It waa suggested by Aristotle in his treatise OG 

Politics,· and was not unfamiliar to the more advanced of the 
medieval jurist.. But the importance of this division of powert 

with the principle of cluBification, were never fully apprehendedp 
in theory, until Montesquieu gave to the world his great work on 
the "Spirit of the LaWs.1t Since then his analysis of the various 
powers of the state has formed part, as Maine says, I of the accepted 
political doctrlne of the civilized world. Montesquleu 88.18: "In 
each state there are three aorta of power; the legislative power, ex· 
ecutlve power with relation to matters depending on international 
law, and executive power with relation to matters depending on the 
civil law. • • • • The last 18 called JudicW power. • • • • 
If the legillative power is united, in the eame person or body of 
mqiBtrates, with the executive power, there 18 no liberty; for it is to 
be apprehended that the monarch or the senate, as the case may be, 
will make tyrannicallawa in order to execute them tyrannically. 
Neither 18 there any llberty it the judicial power 18 not aeparated 
from the legislative and the executive power. If it were joined with 
the legislative power, there would be arbitrary authority over the 
ltfe and liberty at the citizens; for the judge would be the law· 
maker. If it were joined with the executive power, the judge would 
have the might of an oppressor. All would be loat it the same man, 
or the l8lDe body of chiefs, or of nobles, or of the people, exeroi8ed 
these three powers, that of making the laws, that of executing the 
public reeolutions, and that of judging the crimes or controvend.ee 
of individuals. It • The framers of our constitution were strongly 
induenced by thele opinions of the French jurist, to whOll8 view, 
in general, they were disposed to pay great deference, as 18 fully 
apparent from the pages of the Federalist. And though the British 
constitution, .. It stood at that time, furniahed a precedent for a 
partial and llmlted independence of the Ievera! department. of 
government,' it 18 not probable that tlle constitution of the United 

• Book e. eo 11, 11: 2 Woola. PoL Science, 2GB. 
I Maine. Popular Government, 219 • 
• Montesq. Elprtt d. Lola, Uv. n. .. 6. 
, See 1 BL Comm. 146, 1M. 
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States would have carried out this principle <)f dhision u thor
oUlhly 88 it did, and particularly in IIecuring the independence at 
the judi~, had it not been for the attention paid to the writings 
mentioned, and the conTiction of the framel'll 88 to the 80undnell of 
the views therein expresaed. 

It requlree a con8titutional provlaion to e1fect the 18paration of 
the three departments of government. That ia to say, If it ia not 
otherwise provided by the constitution, the powt"r to execute and 
interpret the lawe, or to dispose of the executive and judicial duties, 
will belonl to the legislative department, aa being the repository 
of the general authority to enact lawI.' And in American history, 
prior to the revolution, the separation of these functions was by 
no means an invariable rule.' But this important principle of civil 
Uberty and good government 11 now recognized and lleCured 
throughout the statea by the proviaions of the constitution.. It fa 
to be observed, however, that, aa regards each state, it depends upon 
the constitution of the etate. There ia nothing in the federal con· 
stitution which forbids the lepllature of a state to exerclae Judi
cial functions.10 

~dInee of 1M Judiciary. 
In making BeCure provision for the independence of the Judlclal 

department, the frame1'8 of the federal constitution went far be
yond the Umit. then eatabllshed in the constitution of the mother 
countrt. Yet the conception of the judiciary as guardians of the 
constitution exiated in the Engl1ah system, and had been put for
ward 88 a bulwark agaiD8t the encroachments of the king or the 
parliament on many notable occasion&. More than once had the 
English judges resolutely set their faces against unlawful exten
siona of the royal prerogative, and refused to carry into effect the 
panta or decree. of the kinl when contrary, in their judgment, to 

• "WIleD Ul7 of the datl. or powen of one of the department. of the state 
IOvernment an not dlapoeed of. or distributed to particular ofHcera of that de
partment, lOeb powera or dutl. an left to the dlspol&l of the leglalature." 
Ro .. v. Wbltm&D, 6 CaL 86L And see SaW)"er T. Doole;y. 21 Nev. 890. 82 Pac. 
aT • 

• Bee Calder T. Bull, 2 Root (Conn.) 3tIO. 
11 Satterlee T. MatthewlOD, 2 Pet. 380. 4l8. 
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"the law of the land," that is, the coDStltution.ll The American 
doctrine la that the judicial department ta III Independent, co-or
dlnate branch of the IOvernment, aelther superior, Interior, 01" an
clll&r1 to either of the other& Itla not to be controUed 01" dictated 
to by the legf.alature. Nor, on the other hand, In the exerclae of 
such powers u are Involved In adjudging the UDcODBtitutiOnality 
of a atute, doe. It aBBume any supervisory authority or control 
over the legislative department. It Is inherently the weakest of 
all, but II sustained by the public appreciation of the need of Ind. 
pendent trlb1ll1&la and the public COIl6dence In the judgea.lI 

'.rBlII SEPABATIOB BO'1" ABSOLU'lJI. 

69. The separation of the three departments of govern
ment Is a general prlDc1ple, but not a rule of absolute 8%

clualon. 

68. The oonatitutiOD8, In a Umited number of cuee, pro
vide for, or allow of, the exercise by each department of 
powers theoretically belonging to the others, becauae 

(a) Each department p088e88.. auxUfary powers nec
essary to its own maintenance and efIlclency. 

(b) A blending of governmental powers permits each 
department to act as a check upon the arbitrary 
or impolitic action of the others. 

(o) Certa.ln powers are of a mixed or composite nature, 
or not distinctly aulgnable to either department. 

Under the American system of government, the separation of the 
powers of government, though not absolute, ia carried far enough 
to insure the proper Independence of each department and to pre
vent either from encroaching upon the functioDB of the others or 

11 Among the caaee of WI kind to wblch the attentlon of the ltudent lhould 
be pu11cularq directed are the foUow1Dg: In re Cavendish, 1 ADd. IG2; Darc,y 
v • .Allen (Cale of Monopo11ea), Moore, 671; CUe of Ship-Money, 8 How. Bt. Tr. 
8215: Cue of Proclamatlona, 12 Coke, 7': Thomaa v. Borrell, Vaughan, 880; . 
Batell' Case, 2 How. Bt. Tr. 871. Compare Godden v. HaleI. 2 Show. '75. 

11 U. S. v. Lee, 106 U. 8. 196, 223, 1 Sup. Ct. 240. 
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usurping their authority. There are three principal reasons why the 
apportionment of these POWerI II not made absolutelyexcluaive. 

Jtnc lleaaoft. 
Each department must poB1!1e18 such powers sa are nece888.l",Y to 

the preservation of its independence and dignity, and to enable it tc. 
discharge its appropriate functioDL It is for thia rea80n that each 
hoUle of a legislature II empowered to judge of the election and 
quaWication of its own membel'l, and to appoint or elect its own 
01llcera, though appointments to oftlce usually belong to the execu
tive. So alao the COUN are frequently allowed to appoint their ba
ferior ministerial omcera, .. well 88 to admit attorneys to pract:f.ce 
before them, and usually to make rules of practice. So the executive 
department may make rules and regulations for the adminiatrat:f.on 
of the pubHc business belonging to its sphere, and put its own 
practical construction upon the laWI, subject to the interpretat:f.on 
of the court.. 

&cond ReaIon. 
A certain mixture of powera furnishes a I;ystem of ehecb anel 

balan.., and tendfl to make the whole government stronger and 
more compact and harmonious. The veto power II a conspicuous 
illustration of this reason. By it the executive Is enabled to take 
part in the making of lawl, not, indeed, by way of init:f.ative, nor abo 
lIOlute1yin any event, but 10 far .. to establish a aalutary check on 
buty, unwise, or unjust legislation. The requirement that the fed
eral eucutive shall make appointments to dee "by and with the 
advice aDd OOD8ent of the senate" II another emmple of the blending 
of executive power with legislative functionl, for the purpose of ell

tabliabing a check on arbitrary power. The power of impeachment 
vetrtecl in the legislative department is a grant of judicial auth~ 
lty to that body with a view to correcting any tendency to usurpa
tiOD or malfeuance on the part of either of the other departments. 
And the pardoning power should be mentioned here, .. it amounts 
to an authority to alter or reverse the sentences of the judicial de
partment in criminal case., but is lodged with the executive .. a 
mea.na of oorrectin, fallures of justice in the court.. 

Third &a.m. 
There are, .. above stated, certain powers or tunctiona, cb.ieJly 

of minor importance, which are in their nature mixed or compoaite, 
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or which are not distinctly and unmistakably referable to the proper 
field of activity of either of the departments of government. Thus, 
although the courbl have control over litigation pending before 
them, it i. admitted that the matter of pleading and practice is a 
proper subject of legislative regulation.lI So it Is, also, with declar· 
atory or expository statute.. It is the peculiar function of the 
judicial department to Interpret and expound the laws; yet acta of 
legislation explaining prior statutes, and declaring what their true 
meaning shall be taken to be, are not invalid, at least in so far as 
they operate prospectively only. To this head also must probably 
be referred the participation of the United States senate with the 
President in the making of treaties. A treaty is in the nature of 
a contract with a foreign power, and therefore belongs to the execu
tive department; but it is also the supreme law of the land, and 
therefore mould be sanctioned by at least one house of congress. 

" 

LIJI[lTATIONB ON THE THREE DEPABTlIIlENTB OF GOVERN
lIIlENT. 

64. The principle of the separation of the three depart
ments of government Imposes upon each the lim1tation 
that it must not usurp the powers nor encroach upon the 
Jurlsdiction of either of the others. 

The re&8Ona which make the apportionment of governmental powers 
to dlflerent departments Important to good and just government 
also require that each of the departments should be recognized as 
co-ordinate with the othera and that all mould be esteemed equal 
in dignity and authority within their respective spheres. This 
co· ordination and equality would be destroyed unless each branch 
of the government were placed in a position of .independence of the 
(,jherBj and from this nece888l'1 independence it follows that neither 
may lawfully usurp the functions of the others nor encroach upon 
their rightful sphere of jurisdictlon4 Further, the principle of their 
separation requires that neither should be charged with duties foreign 
to the field of its legitimate activity. 

&I Whltlns T. Townsend, 07 Cal. 516. 
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<lmatitutionGl ProoVitml. 
As the rule, it may be said that the American state constitutions 

DOW divide the powers of government, and provide that no person 
~r body belonging to one branch shall exercise powers or functions 
belonging to the others. But even in the abaence of such an ex· 
plicit declaration, the creation of the several departments and the 
description of their respective powers would be sufficient to secure 
.each againat encroachments by the others. Thus, the federal consti· 
tution declares that "all legislative powers herein granted shall be 
vested in a congress of the _United States"; that "the executive 
power shall be vested in a President"; and that "the judicial power 
of the United States shall be vested in one supreme court and In 
such interior courts u congress may from time to time ordain and 
establish!' By the ftrst of these provisions the President and the 
courts are prevented from making laws. By the second, congress 
aDd the courts are forbidden to umrp the functions of the executive. 
By the third, the courts would be Justi1led In declaring Invalid any 
act of congress or act or rule of the executive department which 
-should amount to an attempted exercise of judicial power. 

IMAitatimtI on LegiIlaaN PWIfI'-~ RapctI the .FIzecuti •• 
The leetalature cannot lawfully umrp any of the functions eon· 

Aded by the conatitution to the executive department. Thus, it is 
the generally accepted doctrine that appointment to oftlce is an exec· 
utive function, which cannot be taken away from that department 
by the legislatiTe branch," although both the legislature and the 
courts may 1lll lOch offices u are incidental to the performance of 
their own prescribed duties. The legislature may provide by law 
for the appointment of all oftlcers not provided for In the constitu· 
ticm, but the appointing power must be lodged IOmewhere within 
the executive department." And for the same reason an act of 
the legislature granting a pardon or reprieve (where the pardoning 
power is vested by the constitution In the executive), or remitting a 
flne, or authorizing courts to suspend their sentences, would be nne 

u State v. B7de, 121 IneL 20, 22 N. JD. M4; Wood v. U. S., 15 Ct. OL 151. 
See Kqor, ete., of Baltimore v. State, lIS MeL 816. Oompare People v. Free
man, 80 Cal. 288, 22 Pac. 113. 

II Olq CJf lilvanavWe T. State, 118 lnd. 428, 21 N. E. 261. 
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constitutional. 11 But a ltatute aiving to prbJone1'll certain deduc
tions from their term of imprisonment for good conduct does not 
infringe upon the power of the executift to grant pardOna.1f Equally 
Invalid would be any attempt on the part of the legislature to impoee 
upon the membel'l ot the executive department POWe1'll or duties 
more properly belonging to the legillature itself or to the courta. 

Samr-A. lWpecll 1M JudtJ:iary. 
The faculty of judgment clearly belongs to the legislature in 80 

far as it has the right to determine upon the policy or expediency of 
the bill. preaented fOl" ita action, and as regards the ascertainment 
of the facta and circumstances upou which ita legislative acrt:lon ill 
to be based, and allO it must judge for itself of the existing state of 
the law when it is proposed to make changes by new enactments. 
But any act of legislation which should undertake to detennine 
questions of fact or law, as decting the rights of persona or property 
properly the subject of litigation, would be judioial in ita oharacter 
and therefore invalid. 11 Thus, to ascertain that a deed to a private 
corporation is conditional, that there has been a breach of the condi
tion, and to enforce a forfeiture for the breach, are judicial fune
tions, which It III not within the competency of the legislative power 
to exerclae." So, the legislature cannot enact that the money appro
priated to pay the salary of a state ofHce must be paid to a certain 
one of two adverse claimants of the ot'ftce, since that would amount 
to an adjudication upon och claimant's title to the ot'ftce. I. Nor 
can the legislature assume to ascertain and 1lx the amount due to 
a creditor of the ltate, although it DlBif appropriate or let apart a 
specified Bum of money to pay such creditor, for that is no more than 
a tender, such as any debtor may make to his creditor, and which 
the latter may accept or refuse.1I Neither can the legislature law· 
fully direct the courts .. to what judgmenta they shall enter In 

11 Halq v. Clark, 26 Ala. 489: Ogletne T. DosI .. , IW Ga. 800: Batl .. T. 8tate, 
17 IneL 378. See The Laura, 114 u. S. 411,15 Sup. at. 88l. 

IT :b parte Wadleflh, 82 Cal. 1518, 28 Pac. 190. 
11 Ponder T. Graham, • lI'1a. 23-
11 Board of Education T. Bakewell, 122 IlL 889, 10 N. B. 8'l8. 
1lO State v. Carr, 129 Ind. 44, 28 N. E. 88. 
Ii McLauchlln 'V. Counq Com'ra. 7 B. O. 375. 
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'given caaea or classes of cases, or what the judgment shall be when 
the court Is equally divided in opinion.1I And "the legislature has 
no right, directly or indirectly, to annul in whole or in part a judg
ment or decree of a court already rendered, or to authorize the courts 
to reopen and rehear judgments and decrees already final, by which 
the rights of the parties are finally adjudicated, fixed, and vested; 
every such attempt of legislative action is plainly an invasion of 
jndicial power/'ll Thus, when an action or other judicial proceed· 
ing has been tried and a decision rendered, the legislature cannot, 
by an act subsequently P8J!8ed, grant a new trial," or grant a writ of 
error after the right to the same has become barred by lapse of time, 
or after the appellate court has finally adjudicated the case. II On 
a similar principle, the legislature cannot, by a statutory enactment, 
declare an act of its own to be either constitutional or void, though 
it may repeal any law (subject to any rights which may have been 
acquired nnder it) on the assumption that it was valid when en
acted. II Expository statutes, the office of which is to declare what 
shall be taken to be the true meaning and intent of a law already in 
force, are valid if they are to apply only to controversies thereafter 
arising; but in 80 far as they are intended to have a retrospective 
operation, that is an unlawful assumption of judicial power and 
invalid." And although, to at considerable extent, the rules of 
evidence are under the control of the legislature, it is not compe
tent for that body to make a rule which shall in effect finallv deter-

II Northern v. Barnes, 2 Lea (TenD.) 608. 
.. RatclUre v. Anderson, 31 Grat. (Va.) 10C5. Bee, aIao, De Chastellux v. Falr-

chDd. 15 Pa. 8t. 18; MlIIer v. State,8 GlII (Md.) 146-
.. 8tate v. FHnt, 61 MinD. 539, 63 N. W. 1113. 
II McCabe v. Emerson, 18 Pa. St. 111. 
18 In re County Seat ot La Fayette County, 2 Chand. (Wis.) 212. 
If Koshkonong v. Burton, 104 U. S. 668; Gorman v. Commissioners, 21'5 Fed. 

N7; Singer Manut'g Co. v. McOullock, 24 Fed. 667; LambertsOD v. Hogan, 2 Pa. 
8t. 22; Greenough v. Greenough, 11 Pa. St. 489; Reiser v. Association, 39 Pa. St. 
137; Todd v. Clapp, 118 Mass. 495; Shallow v. City ot Salem, 136 Mass. 13U; 

Dash v. Van Kleeck, 7 Johns. 477; People v. Board ot Sup'rs ot New York, 
16 N. Y. 42'; LIncoln Bldg. &: Say. Ass'n v. Graham, 7 Neb. 173: Kelsey 
v. Kendall, 48 Vt. 24; McNichol v. Reporting Agency, 74 Mo. 457j McMannlng 
v. Farrar,46 Mo. 376; Dequlndre v. WlIIlams, 311Dd. 444; James v, Rowland. 
62 Md. 462. 

BL.CONST.L.-6 
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mine controversies and deprive the courta of their functioDl. ibwi. 
a tax deed cannot be made conclusive evidence in respect to the 
merits of the controversy in which it appeara.1I Nor can the legi&
lature take away from courts created by the constitution the power 
to . punish for contempt, although reasonable regulations by that 
body touching the exerciae of this power are binding. at But, on 
the other hand, a legislative act of divorce is not an unconstitu
tional encroacbmen.t upon the office of the judiciary, it it proceeds 
no further than to the dissolution of the relation of marriage, without 
affecting property rights of the parties. II 

'Gimitationa on .&tcuti", PotDtf'. 

It is not competent for the executive officera of the government 
to assume any share in the makirig of laws. Their business is 
merely to enforce the la ws.11 

ABide trom the few cases in which the executive Is oharged with 
quasi-jndicial powers (as in the instance of his authority to grant 
pardons), the independence of the judicial department requires that 
it ihould be free from his control, authority, or Infl.uence. It is his 
duty to execute the judgments and sentences of the courts. He 
cannot suspend the operations of the tribunals In their regular duty 
of administering the laws nor supersede their authority, unless in 
caae of war, or, to a limited extent, by a declaration of martial law, 
nor has he the power, under our constitutions generally, to remove 
the judges from their office. The chief executive of a state or of 
the nation has the right, and it is his duty, in considering a legis
lative bill awaiting his approval, to judge for himself as to Its con
stitutional validity, and especially where Its tendency is to en
croach upon his own powers. But when once the measure has 
been enacted u a law, with or without his asaent, he ought to aa-

.1 Callanan v. Hurley, 93 U. S. 387; McCready T. Sexton, 29 Iowa, 358. 
•• Wyatt v. People. 17 Colo. 252, 28 Pac. 96L 
101 Blab. Mar. & Dlv. If 680-686. 
11 The governor of an English colony has DOt, by virtue of his appointment, 

the aoverelgn authoriq delegated to him, and an act done by him, legislative 
In Ita nature, on his own authority, unauthorised either by his COmm1lll1OD, 

or expresaly or ImpUe41y by any InstructiOll8, 18 not equivalent to such an act 
belDg done by the crown lteelt. and Is not valld. cameron v. Kyte, I Knapp. 

832. 
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tnIDle that It u in accordance with the conatltutlon and proceed to 
eDforce It. And when the validity of the act has been passed upon 
by the COUl'Ul, the executive is as much bound by their decision 18 

any private citizen. It would be a groBS trespass upon the tunc
tiona of the judicial department if he should attempt to enforce a 
law which they had pronounced invalid, or refuse to execute a stat
ute which had paaled their scrutiny. in accordance with his private 
judgment. 

Limitatitml OR JudUMl POWIII"-h lleBpecta 1M Legislature. 
The judicial department is not to make the law. but to Interpret 

and administer it. Nevertheless it la well known that much of the 
law actually administered in our courta doea not owe ita existence 
to legislative enactment, or even to the adoption of the common law, 
but fA) the interpretations of the courta, to their enforcement of 
custom, fA) the growth of lines of precedents, and to the develop
ment of the ayatem of equity. But the gradual formation of this 
bo4y of law, called "caae-Iaw" or "judge-made law." Sa not regarded 
as an infraction of the principle under consideration, or 18 an usur
pation of legislative power by the courts. But as regards statute&, 
Dot unconatitutional, It 11 the plain duty of the court. to apply them 
as they ftnd them. For instance, the correctneBS or Incorrectneaa 
,of a legJ.alative opinion on which an act ia founded is not a question 
within the province of the courts to determine; they must aasume 
the fact to be as the legislature states or assumes it. II Another 
application of the main rule teaches us th,at legislative powers can
not be imposed upon the judicial department. For example, a Hat
ute authorizing a court to asaeaa county toea is unconatitutional, 
as it ordera a judicial tribunal to do a legislative act. II 

&fM-~ Raptctt tM F.tucuti~. 
There are but few conceivable C8IIeII in which the judicial depart

ment could usurp purely executive functions or attempt the per
formance of purely executive acts. But the importance of the 
principle, ~ this connection, la discovered in the rule that the 
GOurtII must arrogate no supervision or control over the executive 

II People v. Lawrence, 86 Barb. In. 
n Banienburgh v. Kldd, 10 Cal 402. See. aI8o, Vaughn T. Harp, 48 Art. 

180; Ex parte GrUBths, 118 Ind. 83, 20 N. E. 513. 
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department in the discharge of its proper duties. The Judiciary 
does not possess, and cannot exercise, any revisory power over ex
ecutive duties." Thus the courts have no authority to require the 
chief executive of the state by mandamus, or forbid him by injunc
tion, to perform any executive act which is political in ita charac
ter, or which involves the exercise of judgment or discretion. At 
the same time, it is generally (though not universally) conceded 
that it the duty BOught to be enforced is one within the scope of the 
governor's powers, but is merely ministerial in its nature, not polit
ical and not involving the exercise of judgment or discretion, but 
simply obedience to the commands of positive law, then, it the 
rights of private persons depend upon the performance of this duty 
by the executive, the writ of mandamus may issue to compel him. II 
The rule settled by the United States courts in this regard ia that 
they "will not interfere by mandamus with the executive officers 
of the government [such as the heads of departments or bureaus) 
in the exercise of their ordinary oftlcial duties, even where those 
duties require an iriterpretation of the law, the courts having no 
appellate power for that purpose. But when they refuse to act in 
a case at all, or when, by special statute or otherwise, a mere min
isterial duty is imposed upon them, that is, a service which they 
are bound to perform without further question, then, it they refuse, 
mandamus will be issued to compel them." .. 

It Aatrom v. Hammond, 8 McLean, 107, Fed. Cas. No. 596. 
II Harpending v. Haight, 59 Cal. 189; State v. Fletcher, 39 Mo. 388; People 

v. Bissell, 19 Ill. 229; People v. Yates, 40 Ill. 126; State v. Chase, 5 Ohio Sl528. 
II U. S. v. Black, 128 U. S.4O, 9 Sup. st. 12; Marbury v. Madison, 1 Cra~ 

187; ~ v~_~urz, 102 U. S. 878; Gaines v. Thompson, 7 WalL 847; Secre
tary v. McGarrah&n, 9 Wall. 298; Noble v. Union River L. R. Co., 147 U. S. 
165, 18 Sup. Ct. 271; Board of Liquidation v. McComb, 92 U. S. 531; U. S. 
v. Blatne, 139 U. S. 306, 11 Sup. Ct. 607; Decatur Bank v. Paulding, 14 Pet. 
497. Mandamus wlll not lle to compel the secretary of state to pay over to 
a private cltizen money collected by the United States from a foreign govern
ment, under arbitration or by diplomatic intervention, as Indemnity for Injuries 
In1Ucted b;y sucb foreign power or its subjects upon such citizen. There 1a no 
element ot contract between the latter and the United States, nor 1a the fund 
held In tnut for him in such sense that he can require Ita payment to him by 
proceu of law. U. S. Y. Bayard. 4 Mackel' (D.O.) 310. 
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POLITICAL QUESTIONS •. 

66. Questions which are of a political nature are not the 
subject of judicial cognizance; courts will leave the de
termination of them to the executive and legislative de
partments of the government. 

Chief Justice Marshall, at an 'early day, observed that "questions 
in their nature political, or which are, by the constitution and laws, 
submitted to the executive, can never be made in this court." If And 
it is a well-settled general rule that no court will undertake to decide 
questions of this sort. When such questions arise in the course of 
litigation, the courts will refuse to take jurisdiction of the action, 
if it necessarlly involves such a determination, or, if the question 
baa been settled by tfle action of the 'political departments of the gov
ernment, the judiciary will accept and follow their conclusions with· 
out question. II There are two reasons for this rule. In the first 
place, courts ought not to usurp the functions of the poUUcal branches ' 
of the government nor intrude upon their jurisdiction, And, second, 
in public a1fairs of the state or nation, such as may be made the 
basIa of executive or legislative action, the judioial tribunals mult 
not hamper or embarrass the other departments by prejudging the 
questions which they will ~ve to decide, or attempting to review 
their decisions already made. 

If Marb1lr7 v. Madison. 1 Cranch, 187, 170. 
~ .. A sood muatratfon of this role Sa foulld In the ease of Georgia T. Stan· 

ton. 6 Wall. 110. It was a bUl SUed by the 8'ate of Georgia .aplnat the Seere
tar'7 of War, the general of the army, and the commander of the. third mOl
tarr dIstrict, to restrain them from executing the "Reconstruction Acta" of 
congreBB. Oil the ground that ncb execution would annul and abolish the 
ex1stlDc .tate coveroment of Georgia, and establ1sh another and different 
one In Its place. The blll also alleged the ownerabip by Georgla of certain real 
and perabnal prope!"t7, lDcludIDS the state capitol and executive manmon, 
and that the execution of the acta would deprive plaintiff of the posseaslon 
and enjoymellt of Ita proper1:7. It was held that the rights thul _apt to 
be protected, belns rights of aoTerelgnt;y, of poUtlcal jurisdIction, of pnrn
ment. of corporate existence as a state, with Ita constitutional powera and 
privUeses, the Questions preaented were political questions merely, belongIng 
to the two Il"eat political departments of the goveroment. and not the IUb

Ject of JudIcJal coplzaDce. 
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The question which of two opposing governments, each claiming 
to be the rightful government of a state, Is the legitimate govern
ment, Is an llluatration of the kind of questions which the courts will 
l'E'fllBe to decide on the ground of their belonging to the political 
departments." So, also, it belongs excluBively to the executlT& 
and legislative departments to recognize, or refuse to recognize, a 
new government In a foreign country, claiming to have displaced the 
old and to have established itself.60 And who is the sovereign, de 
jure or de facto, of a given district or territory, is not a judicial but 
a political question. n Again, whether or not a state of war, in-
81ll'l'eCtion, or pubUc hostility, within the limits of the country, or 
between this country and a foreign power, existed at a given datep 

and the nature and extent of the war, if any existed, III a question 
on which the judicial tribunals must follow the political departments 
and accept their determination as conclusive. U Treaties, in so far 
as they Involve the rights of private litigants, may be the subject of 
judicial cognizance, but not with respect to their execution or their 
dect on public rights. Thus, no court has power to question, or 
In any manner look into, the powers or rights recognized by a treaty 
in the nation or tribe with which It was made.u Nor are the courts 
authorized to Inquire or decide whether the person who ratl1led a 
treaty on behalf of a foreign nation had the power, by Its constitu
tion and laws, to make the engagements Into which he entered; If 
the executive department accepts the treaty a8 valid, that III enough 
for the courts." And on the same principle, It Is not for the courts 
to decide "whether a treaty with a foreign sovereign has been vio
lated by him; whether the consideration of a particular stipulation 
In a treaty, has been voluntarily withdrawn by one party, so that it 
is no longer obligatory on the other; or whether the views and acts 
of a foreign sovereign, manifested through his representative here, 

.. Luther T. Borden, 7 How. 1; Thom .. T. Taylor, 42 U .... OGL 
60 Kennett T. Chambers, 14 How. 38. 
n Jonee v. U. S., 137 U. S. 202, 11 Sup. at. SO. 
U Gray T. U. S., 21 Ct. 01. 84Q; U. S. v. One Hundred and Twenty-NIne ~

.... 2 Am. Law Rei. 419, Fed. 0 ... ~. IG,9U; Gel8ton v. Hoyt, 8 Wheat. 
246, 824 • 

•• Malden v. IDpnoll, 6 IrIlch. 8'lI. 
" Doe T. Braden, 16 Bow. 68G. 
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have given just occasion to the political departments of our govern
ment to withhold the execution of a promise contained in a treaty, or 
to sot In dlrect contravention of nOO promise."·· So, again, the 
validity of the retroceesion to Virginia of that part of her territory 
which was originally ceded to the United States to form part of the 
District of Columbia, is settled by the political departments of gov
ernment and cannot be inquired into by the courts." 

But, on the other band, the ascertainment of the boundary be

tween two states, or between a state and a territory, is not 80 far 
political in its nature that the courts may not determine 1t.·' Nor 
is the question of the eligibility of a person elected to executive ofllce 
in the state government." Neither is the question whether or not 
an apportionment act (dividing the state into districts for the elec
tion of members of the legislature) conforms to the requirements of 
the coDB1itution.·· 

ADVISORY OPINIONS BY THE COURTS. 

66. The courts cannot be required to render their opin
ions upon questions of law, except in cases actually before 
them. But in a few of the states, the constitutions em
power the executive or legislative departments to demand 
the opinion of the supreme court on Important questions 
relating to pending measures. 

For instance, the constitution of Massachusetts declares that 
"each branch of the legislature, as well as the governor and counoil, 
shall have authority to require the opinions of the justices of tht'" 
supreme judicial court upon impOrtant questions of law and UPOD 

solemn Oecasions." 10 And in five or six other states similar consti· 

.. Taylor v. Morton, 2 Curt. 454, Fed. Cas. No. 18,799. 
~lIUps v. Payne, !!!.U. S.l30 . 
• , U. S. v. Texu, 143 U. S. 621, 12 Sup. Ct. 488; Rhode Iliand v. Massaehu 

8etta, 12 Pet. 657 • 
.. State v. Gleason, 12 Fia. 190. 
.. State v. Cunningham, 81 Wis. MO, 51 N. W. 724. And see same case, 88 

WI&. 90, 53 N. W. 85; People v. Thompson, 1IS6 m 451, 40 N. E.807 • 
•• Conat. Mass. e. a. art. 2. 
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tutional provisions are found. But unless the constitution so pro
vides, It is not within the lawful power of the other departments ot 
the government to thus propound questions to the courts and re
quire answers to them. A statute authorizing either house ot the 
legislature to do this is unconstitutional, for the reason that It im· 
poses on the courts duties which are not judicial in their nature. 51 

The President of the United States does not possess any authority 
to require the opinion of the supreme court on questions propounded 
to them.1II ''In giving such opinions (where authorized by the con
stitution) the justices do not act as a court, but as the constitutional 
advisers of the other departments of the government, and it has 
never been considered essential that the questions proposed should 
be such as might come before them in their judicial capacity." II 
But it is held that questions relating to the desirability or policy 
of proposed legislation cannot be thus propounded to the court." 
"It is well understood, and has often been declared by this court, 
that an opinion formed and expressed under such fucumstances 
cannot be considered in any sense as binding or conclusive on the 
rights of parties, but is regarded as being open to reconsideration 
and revision; yet it necessarily presupposes that the subject to 
which it relates has been judicially examined and considered, and 
an opinion formed thereon."" A finding of law and fact made by 
the Court of Claims, at the request of the head of a deparbnent, with 
the consent of the claimant, and transmitted to such department, 
but which i8 not obligatory on the department, is not a judg
ment. The function of the court in such a case is ancillar,y and 
advisory only, and hence its decision is not appealable. II 

11 In re AppUcation of Senate, 10 Minn. 78 (GIL G6). 
II 2 St01'7, Const. 11G71. 
II Opinion of the Justices, 126 Mass. 1567 • 
.. In re Senate Btll 65, 12 Colo. 466, 21 Pac. 478-
II Green v. Com., 12 Allen (Mass.) 1156. 
II In re Sanborn, 148 U. So 222, 13 Bup. Ct. G7'l. 
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OHAPTER VI. 

THE FEDERAL EXECUTIVE. 

GT. The President. 
CiS. The VIce-President. 

159-00. Election of PresIdent and VIce-President. 
61. QuallflcatloDB of President. 
62. Vacancy In OWce of President. 
68. Compensation of President. 
M. Oath of Oftlce of PresIdent. 
65. Independence of the ExecutIve. 

4I6-e'1. Veto Power of President. 
68. Mllltary Powers of President. 

69-72. The CAbinet. 
78. Pardoning Power. 

7~m. '!'be Treaq-Maklng Power. 
'18-77. Appointment. to Oftlce. 

78. PresIdential Ml!IIB&gea. 
79. Convening and AdjournIng Con,rea. 
80. DiplomatIc RelatioDB. 
81. Execution of the LaW&. 

II2-&. Impeachment. 

THE PRESIDENT. 

89 

67. The executive power ot the United States is vested 
in a President of the United States, who holds his office 
during a term. ot tour years. 

THE VICE.PBESIDEN'T. 

68. The Vice-President ot the United States is elec"lied 
at the same time with the President and holds his office 
for the same term.. He acta as president ot the senate, 
and aucceedB to the presidency in case of the removal ot 
the President trom office, or of his death, resignation, or 
disability. 
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ELECTION OF PRESIDENT AND VICE-PRESIDENT. 

69. The President and Vice-President are chosen by an 
electoral college, the members of which are appointed or 
elected in the several states, each state being entitled to . . 
a representation therein equal to the whole number of ita 
senators and representatives in congress. 

60. If no candidate for the presidency receives a majori
ty of the votes cast by the electoral college, the President 
is to be elected by the house of representatives. In a 
similar contingency, the Vice-President is chosen by the 
senate. 

The method' of electing the President and Vice-President fa pre
scribed by the twelfth amendment to the constitution, together with 
nch parts of the first section of the second article as have not been 
nperseded by that amendment The presidential electors, chosen 
8.1 therein directed, constitute what is commonly called the "electoral 
oollege." It will be observed that congress may determine the time 
of choosing the electors and the day on which they shall give their 
votes, which day shall be the same throughout the United States. 
In pursuance of this power, the day for casting the vota was at 
tlrst fixed on the first Wednesday of December in every fourth year. 
But by the statute now in force (Act Jan. 23, 1&5), the electors are 
to be chosen on the Tuesday next after the first Monday of NOftIIl
ber. But the manner of choosing the electors Is left entirely to the 
individual states. The state legisl&tures have exclusive power to 
direct the manner in which the presidential electors shall be ap
pointed. Such appointment may be made by the legislature direct
ly, or by popular vote in districts, or by a general ticket, as the 
legislature may dlrect1 At the present day, the last mentioned 
method is almost Jlniveraally in vogue. The constitution does not 
prescribe the quailllcations of a presidential elector, except in a 
negative way. No person is eligible to this omoe who is a "senator 
or representative, or who holds an otHce of trust or profit under the 
United States." And by the third section of the fourteenth amend-

I McPheraon Y. Blaeker, 146 U. S. 1. 18 Sup. at. s. 
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ment, DO person is eligible who has violated an oath previoully 
taken to support the conatitution of the United States, by engaging 
In Insurrection or rebellion against the l8JDe, or giving aid or com
fort to the enemies thereof, unless his disability has been removed 
by oongre.. A disqualification for the oftice of presidential elector, 
caused by the holding of an oftice, cannot be removed by the resIgna.
tion of that oftice alter the choosing of the elector but before he 
comes to cast his vote for President.' The courts of a state have ju
risdiction of an Indictment for illegal voting for presidential elec
tom· 

The electors are required to make lists of the vote~ which they 
cast, and sign and certify the l8JDe, and transmit them sealed to the 
president of the senate. It is also provided that this ofticer, in the 
presence of both houses of congress, shall open all the certificates. 
The conatitution then provides that the votes shall be counted. But 
it is not prescribed by whom the counting shall be done, nor who 
shall declare the result. But this is now regulated by statute, the 
duty being cast upon the president of the senate, who was obviously 
intended to discharge it. But neither in the original plan nor in 
the twelfth amendment is any provision made for the determina
tion of questlOD8 which may arise as to the regularity or authentic
ity of the returns or the right or qualification of the electors, or the 
manner or circumstances in which the votes should be counted. 
This serious defect in the constitution was made apparent In the 
memorable contest of 1877. The electoral commission, by which 
that election was determined, was created only to meet the partio
ular emergency, and was not made applicable to future cases. But 
linea ~t time. congress has provided regulationa for these matters 
with such care and minuteness of detall that no such dispute is 
likely ever to recur.· 

Great Importance wu attached by the framers of the constitu
tion to the interposition of the electoral college bttween the pas
lion8 and prejudices of the undiscriminating multitude of voters 
and the high oftice of President. But in no single instance have 
their deaigna and theories been more completely frustrated by the 

• ID re CorUea, 11 R. L 638. 
lID re Green, 134 U. S. 377, 10 Sup. Ct. IS88. 
• Act Cons. Feb. 8, 1887 (~ Stat. 373); Act Oct. 19, 1888 (25 Stat. 818). 
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practical workings of the system. than In this. It Is well known that 
at present the electors have no independent choice of the candidates 
for whom their votes shall be cast. The candidatel are nominated by 
national conventions of the political parties, and the electors have 
merely the perfnnctory task of registering their votes for the can
didate of the party by whom they were chosen. Only in very rare 
instances do the presidential electors find themselves at liberty to 
exercise their personal judgment or preference. In general, the 
electoral college Is a mere survival. 

The house of representatives is to elect the President in case no 
person has a majority of the electoral votes. In that event, the per
sons receiving the greatest number of votes (not exceeding three 
candidates) are to be voted for, the vote is by ltates, each state 
having one vote, and a majority of all the states is necessary to elect. 
In the same contingency, the senate is to choose the Vice-PresIdent, 
voting for the two candidates standing highest on the list. 

QUALIFICATIONS OF PRESIDENT. 

61. The constitution prescribes the quaJiftcations of the 
President in three particulars. To be eUgible to this office 
he must 

(a) Be a natural born citizen of the United States; 
(b) Have attained the age of thirty-llve years; 
(0) Have been for fourteen years a resident within the 

UnitedStatea. 

Oongress would clearly have no power to add to these qualitlca
tions, nor to dispense with any requisite laid down in the consti
tution. "By residence, in the constitution, is to be understood, not 
an absolute inhabitancy within the United States during the whole 
period, but suca an inhabitancy as includes a permanent domicile 
in the United States. No one has supposed that a temporary ab
sence abroad on public business, and especially on an embassy to a 
foreign nation, would interrupt the residence of a citizen so as to 
disqualify him for office. If the word were to be construed with 
lOch atrictneas, then a mere journey through any foreign adjacent 

--------- ------~. ----- --
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territory, for health or for pleasure, or a commorancy there for a 
Bingle day. would amount to a disqualification." • 

VACANCY IN OFFICE OF PRESIDENT. 

62. In case of the removal of the President from oftlce, 
or of his death, resignation, or Inability to discharge the 
powers and duties of the ofBce, the same devolves upon 
the Vice-President. If both these should die, or be inca
pacitated from d1acharg1ng the duties of the ofBce, 811 

above, then, by a statutory proviaion, the ofBce devolves 
upon certa1n members of the cabinet, succeedin&' each 
other in a preacr1bed order. 

The constitution gives to congress the power by law to "provide 
for the case of removal, death, resigna.tion, or inability both of the 
President and Vice-President, declaring what officer shall then act 
.. President, and such officer lhall aot accordingly until the disa· 
bility be removed or a President shall be elected." In pursuance 
of this power, it was at first provided that, in the case supposed, 
the president of the senate, or, it there were none, then the speaker 
of the house of representatives for the time being, should act aa 
President.' But this law was repealed by an act passed in 1886' 
wherein it ia provided that in default of both a President and Vice
President capable of acting, the heads of departments shall succeed 
them in the following order: The secretary of state; the secretary 
of the treasury; the secretary of war; the attorney·general; the post· 
master·general; the secretary of the navy; the secretary of the in· 
terior. This act settles a question of considerable importance which 
was lett open under the former law. It declares that its terms shall 
apply only to sucll among the above named offirers as are eligible 
to the oftice of President under the constitution and not under im· 
peachment at the time. It the Vice-President becomes acting Pres
ident, he will hold the oftlce until the expiration of the term for 
which the President was elected. And so also, it would appear, will 
a member of the cabinet, succeeding under the terms of the law 
mentioned above, except in the case where the cause of his succession 

• 2 Stol7, CoDllt. I 1479. • Rev. St. U. s. H 146-150. '24 Stat. 1. 
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fa a temporary disability of the President, in which event he Ia onq 
to hold the office until the disability is removed. In view of the p0s

sibility of the President desiring to resign his office, a case con· 
templated by the constitution, it was very important that the method 
of effecting the resignation should be pointed out, and that there 
should be some authoritative declaration of the proof of such resigna
tion to be required. This desideratum was met by an early act of 
congress providing that the resignation shall be made by some in· 
strument in writing, declaring the same, subscribed by the pa.rq, 
and delivered into the office of the secretary of state.1 

OOllttPENSA'l'ION OF PRESIDENT. 

88. The constitution provides that the President ahall, 
at stated times, receive for his services a compaDSatton, 
which shall neither be increased nor diminished during 
the period for which he shall have been elected, and he 
shall not within that period receive any other emolument 
from the United States or any of them. 

The object of this provision is of course to put the President be
yond either the fear or favor of congress, by depriving that body 
of the power to coerce him into submission to ita wishes by cutting 
otf his stipend, or to bribe his compliance by an increase ot salary. 
The salary of the President was atftrst fixed at ,25,000 per annum, 
and so continued until it was increased to '50,000 by the act of 
March 3, 1873. As this statute was enacted on the lut day of the 
6rst term of President Grant, who entered upon his llecond term 
on the next follo~g day, it is regarded as having established a 
precedent to the effect that an increase of salary made after the 
re-election of a President may govern his compenutiOlll durin, the 
second term. 

I Act March 1, 1792, eo 8, 111 (ReT. Bt. 11. 8. 111i1). 

Digitized by Google 



S 65) INDEPENDENCE 01' THE EXECUTIVE. 95 

OATH OF OFFICE OF PRESIDElI"l'. 

64. The constitution requires that the President, before 
he enters on the execution of his 01l1ce, shall take the fol
lowing oath or aftlrmation: "I do solemnly swear (or 
aftlrm) that I will faithfully execute the oftlce of Presi
dent of the United States, and will to the best of my abil
ity preserve, protect, and defend the constitution of the 
United States." 

This oftlcial oath is usually taken by the President-elect In front 
of the Oapitol at Washington, in the presence of both houses of 
congress. It is commonly administered by the chief justice of the 
supreme court, but this is a matter of precedent only, and any per
son having authority to administer such an oath could legally per
form the oftlce. As to the Vice-President, his oftlcial oath Is not 
expreuly provided for in the constitution, but it falls within the ... 
provision of the last clause of the sixth article, which requires that 
44all executive and judicial oftlcers both of the United States and 
of the several statee, shall be bound by oath or affirmation to 8Up

port this constitution." And if he succeeds to the presidency, he 
then takes the oath of oftlce prescribed for the President. 

With general reference to the oath taken by oftlcers to support 
the constitution, it may be said that (except as it regards the oftlcer's 
personal obedience to the constitution) It is to be taken as a political 
oath. It means that the oftlcer will 'inaintain the supremacy and 
Invlolabntty of the constitution against disruption by domestio in
trigue 01' foreign aggression. 

IlIDEPElIDBNCE OF THE EXECUTIVE. 

81. In the exercise of his coDBtitutional powers and fanc
filoDa, the President fa an Independent, oo-ordinate branch 
fIl the government, not subject to the direction or control 
of either oongress or the courts. 

The constitution makes the President of the United States the 
repository of all the executive power of the nation, thus constituting 
him a separate department of the government, not inferior to the 
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others, but co-ordinate with them, and independent of them. HIs 
acts and determinations, within the sphere of !WI constitutional 
powers, cannot be controlled, questioned, or overruled by the legis
lative or Judicial departments. He is invested with political discre
tion, and in the exercise thereof he is responsible to no other person or 
department of the government. He also has such other incidental 
privileges and immunities as are necessary to enable him to exercise 
his powers and discharge his duties without interference or hindrance. 
''In the exercise' of his political powers he is to use his own discre
tion, and 1. accountable only to !WI country and to hiB own con
science. IDs decision in relation to these powers is subject to no 
control, and his discretion, wheD exercised, is conclusive.'" The 
exercise by the President of his executive powers caD neither be 
commanded nor restrained by the ordinary process of the courts. 
Nor can the discharge of his executive duties be thus compell~ 
or iD any wise iDterfered with. Thus in the case of State of :Mis
sissippi T. JohnsOn,lO it was held that a writ of injunction cannot 
be issued to restrain the President from CarryiDg into execution 
an act of congress, OD the allegation that the act is unconlttitntioDal. 
Nor can the writ of mandamus be issued to compel the President 
to perform an act which Ues within his political discretlon.ll And 
siDce the graDt of executive powers to the PresideDt necessarily 
implies that he shall be eDabled to exercise them without any 0b
struction or hiDdrance, it follows that he cannot be liable to arrest, 
imprisoDment, or deteution, while he is iD the discharge of the 
duties of his office, and for this purpose his persoD must be deem~ 
in civil cases at least, to possess aD official inviolability.11 It is 
doubtful whether he could be compelled tc appear in court in 
obedieDce to the writ of subpoeDa. Such a writ was served OD 
PresideDt Jefferson OD the trial of AaroD Burr, but he refused to 
obey it, aDd the matter was Dever pressed to a decisioD. 

The exemption of the PresideDt from being COD trolled or inter
fered with by the process of the courts extends also to the heads 
of departments and other high executive officera, in 10 far aa re-

• 2 Story, Const. I 11569. 
104 Wall. 4715. 8ee, also, Georgia T. Stanton, 6 Wall. ISO. 
11 Marbury T. Madison, 1 Cranch, 187. 
11 2 Sto17, Const. I l569. 

Digitized by Google 



H 65-67) VETO POWER OJ' PRESIDENT. 97 

late. t. matte1'll III which tIley are invested with dlaeretion, or po
Utical matters, though not in relation to duties which are merely 
mkllaterial, or which do not involve the exercise of any diacretion, 
and where the rights of private parties are concerned." Beferenoe 
1t.aa already been made to this topic, in the tim and fifth chapters, 
in cOllDection with the rule of personal and political responsibiliq 
...t tile iaiependence of the executive department. 

VETO POWER OF PRESIDENT. 

88. The president has constitutional authority to nega
tive any act or joint resolution of congreB8, by returD.iD.g 
the same with h1s disapproval. 

87. The veto power is subject to two restrictions: 
<a) It must be exercised within ten days. 
(b) A. veto may be overruled by the concurrent vote 

of two-thirds of both houses of congreBS. 

The constitution provides that every bill passed by the two houses 
of congress, and also every order, resolution, and vote to which the 
concurrence of both hOUBeB is necessary (except on a question of 
adjournment) shall, before it becomes a law, be presented to the Pres
ide~t. Il he approves it, he shall sign it; but if not, he Bhall return 
it, with his objectioDB, to the hOIl8e In which it originated. When a 
bl11 Is thus retnrned with a veto message, the hOIl8e receiving it shall 
enter the President's objections at large on its journal and proceed 
to reconsider the bUl. The bill may then be passed over the Presi
dent's veto, by a vote of two-thirds of both houses, the vote being 
taken by yeas and nays and the names of those voting for and against 
the measure being entered on the journals. Il any bill shall not 
be returned by the President within ten days (Sundays excepted) 
after it ahall have been presented to him, It ahall become a law in 
like manner 88 if he had signed it, unless congress, by their adjourn
ment, prevent its return, in which case it shall not become a law. 

Thia power vested in the President is not executive In its nature. 
but eSBentiallylegislative. It makes him, in eifect, a branch of con
II'e88, though only to a limited and qualified extent. It operate. 

II Kendall T. U. B., 12 Pet. G27; MarbUl')' v. MadisoD, 1 Craneh, 131. 
BL.CONST.L.-7 
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as a check on the enactment of hasty, unwise, or improper lawL 
The provision which requires the executive to exercise his veto 
power within ten days, if at all, is a very Important and subataD· 
tial limitation upon this power. For if It were not for tbta oIa.aae, 
It would be within the power of the President to prevent or indeft-

• nltely suspend all legislation which might be persona])y or politi-
cally obnoxious to him, by mere inaction, without being compelled 
to disclose' the ground of his opposition or come before congress 
and the country with any explanation of his views. And then, by 
way of a counter check, it is provided that congress shall not rob 
the executive of his right to exercise this power by terminating its 

. session before the President can act. A further and very impor
tant check upon congress, in ita relation to the executive in this 
respect, was rendered necessary by the consideration that the re
quirement that "eTery bill" should be sent to the President for his 
approval might easily be evaded by calling the particular measure 
an "order" or a "resolution." Hence it was thought good to pro
vide that all orders, resolutions, and votes, to which the concurrence 
of both houses shall be necessary, save on a question of adjournment, 
shall take the same course and be subject to the same veto power as 
a bill. 

Extensive as the veto power Is, there is yet one particular in 
which, in the opinion of many publicists, it might profttably be ex· 
tended. That is, a constitutional amendment might give to the 
President the authority to disapprove of any particular pa.rt or item 
of a bill which may appear to him to be objectionable. At present, 
the chief magistrate must act upon the "bill" as a whole. An ap
propriation bill or a revenue measure may consist of a great number 
of separable items, some of which, in the judgment of the executive, 
may be unconstitutional or inexpedient. Yet he must either approve 
or reject the entire act. He has no power to veto any individual 
item. 

.Aa to the grounds on which the President may exercise this 
power, the constitution prescribes no limitations. He is merely re
quired to return the bill "with his objections." It is within the scope 
of his power, and it is probably one of the purposes for which it was 
given, that he should judge of the constitutionality of all proposed 
lecialatioD. But he is not restricted to this ground of objection, in 
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considering a bill laid before him. He may also judge of its eco
nomic or political wisdom, its expediency, its policy, or its relation to 
()ther lawa or to treatieL In fact, though the ground of his objeo
tIon Ihould be entirely arbitrary or capricious, or the result of per
aonal feeling or prejudice, atill the constitution does not forbid him 
to make it the basis of a veto. This would merely furnish a reason 
for the attempt to pa88 the bill without his approval. 

In regard to matters of practice in the signing, approval, and re
turning of bUls, the rules which govern the President and congress 
are simiJar to those which prevail in the case of a state governor 
dealing with bills laid before him for his approval or rejection, in 
-connection with which subject the matter will be more fully dis-
-cuaed. At present it Is only necessary to remark that while the 
President is" required to evidence his approval of a bill by his sig
nature thereto, there is no provision of the constitution, nor any 
just implication therefrom, which imposes upon him the duty of 
aftl%ing a date to hi. signature. It " 

JIILITABY POWERS OF PRESIDENT. 

88. The constitution provides that the President aha1l be 
commander in chief of the army and navy of the United 
States, and of the militia of the several states when oalled 
Jnto the actual service of the United States. 

It Is very impol'tant, in this connection, to observe the diBtinCti01l 
between the powers and functions of the President and those of con
greu, and their mutual relatiODL The subject is best di8cull8ed by 
..oulderiDg it 11m with reference to the prevalence of a state of 
peace, and then in relation to a war footing. In time of peace, the 
President haa two seta of duties to discharge with reference to the 
army and navy. First, he is the commander in chief, and aa such 
muat exerclle supreme and unhindered control. Secondly, he "shall 
take care that the lawa be faithfully executed," and in punuance of 
this duty he must give due effect to the acta of congress which con
cern the military and naval establishments. Congreas haa power to 
zalse and support armies, to provide and maintain a Davy, and to 

It GudDer T. Collector, 6 Wall 499. 
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make roles for the government and regulation of the land and naval 
forces. Under these grants of authority it may clearly regulate the 
enlistment of 801diel'll and saJIors, prescribe the number, rank, and 
pay of officers, provide for and regulate arms, ships, forts, 8.1'8enals, 
the organization of the land and naval forces, courts-martial, mllitary 
offenses and their punishment, and the like. And all these law8 and 
regulations the President i8 to carry into eifect, not in his character as 
commander in chief, but as a part of his general executive duty, and 
with as great or as little choice of means and methods aa congress 
may see fit to confide to him. But again, in virtue of his rank aa the 
head of the forces, he haa certain powers and duties with which con
gress cannot interfere. For instance, he may regulate the move
ments of the 8.1'DlY and the stationing of them at various poets. So 
also he may direct the movements of the vessels of the navy, sending 
them wherever in his judgment it is expedient. Neither here nor in 

a state of war is there any necessary conftict.lI The President has 
no power to declare war. That belongs exclusively to congress.l1 
But when war haa been declared, or when it is recognized &8 actually 

11 The eoaatltutlonal power ot the President to command the IU'ID7 and 
navy and that of congress to ''make rules tor the gOvernment and regulation of 
the land and naval torces" are distinct. The President cannot by mllltar:r 
ordera evade the legislative regulations, and congress cannot by rules and reg
ulations Impair the authorlty ot the President as commander In ch1et. Swaim 
v. U. S., 28 Ct. CL 173. The President may dismiss an 01D.cer from the 1IerT

Ice ot the 8l'Dl7 or navy. But by Rev. St. U. S. It 1229, 1624, It Is provtded 
that no oftlcer ot the army or navy, In time ot peace, sball be dismissed from 
the service, except upon and In pursuance ot the sentence ot a court martial 
to that effect, or In commutation thereot. The President bas power, by and 
with the advice and consent ot the Benate, to displace an 01llcer In the army 
or navy by the appointment ot another person In bls place. Mullan v. U. S., 
140 U. S. 240, 11 Sup. Ct. 788. But be bas no power to revoke an order dis
mlulng an 01llcer from the service and restoring the discharged 01llcer to bls 
rank. Palen v. U. S., 19 Ct. 01. 389. Wben the number ot 01llcera In a gfvea 
rank or grade ot the regular army Is expresaJ.;y flxed by law, It Is not In the 
power ot the President to make appointments In excess ot the Umlta thus 
flxed. Montgomery v. U. S., I) Ct. 01. 93. 

11 As the power to declare war Is vested In congress exelu81veJ.;y, the Pre81-
dent has no power to orlgfnate a war. But without any declaration of war, 
or before IUch declaration II made, he may recognize the actual exIstence of 
1& atate of war, and empl07 the arm7 and 0&1'7 agalnst the enemy. The 
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existing, then his functions as commander In chief become of the 
highest Importance, and his operations In thAt character are entirely 
beyond the control of the legislature. It is true that oongress must 
atill "raise and support" the army and "provide and maintain" the 
Dav;r, and it is true that the power of furnishing or withholding the 
necessary' means and supplies may giTe it an indirect in1luence on 
the conduot of the war. But the supreme command belongs to the 
President alo~e. In theol'1, he plans all campaigns, establishes all 
blockades and sieres, directs all marches, 1lghts all battles. 

..4.rl.it:l" ef WaJ" and Army Regv.la.tionI. 
The "articles of war" comprise a code of mili!al'1 law regulating 

the discipline and administration of the army and providing for the 
enforcement of the rules thereby established. These articles are 
enacted by congress and have the force and authority of statut~ law, 
being ordained in the exercise of the constitutional J!C!w~ ~tCQpgress 
to "make rules for the government an~_.regnl'!-tf~·~<.!f:tIte~Ia.nd and 
naval forces." The "army ~g'lIe.tlsiJij''': ~_,.. '1iadi of rules having 
relation to the de14~m- et npli~ ia'w' and the order and discipline 

,~ ~.. " " 
of the milit&l'1 esfiiblbliulE!nt, subordinate to the articles of war and 
the applicable statutes of congress, but having the force of law within 
their own 8phere and so far as they are not inconsistent with 
legislative enactments. These regulations are not made by con· 
gress, but by the secretary of war for the army, and the secretary of 
the navy for the naval forces, subject to the approval of the Presi· 
dent, from whom they are supposed to emanate. The authority to 
make them is based either on an express grant of power from con· 
gress to the executive, or on the general powel'8 of the President as 
commander in chief. 

CaUiflg Oul tk Militia. 
By an early act of congress (Febru&l'1 28, 1795) it was provided that 

"in case of an insurrection in any state against the government 

PrIse CUea, 2 Black, 831J. A declaratiOD of war by CODpot!SS does Dot 1m. 
ply as autborlq to the Prestdent to extend the llmlta of the UDlteel Statu 
by conquerlnc the enemy'. count17. That s., he may take poase8ll10D of the 
enemy'. country, and hold It, as a m~ of pros8Cutinc the war, but that 
docs Dot make the conqqered territory a part of the United States. It could 
be annexed to the United States only by the act of the legislative depart· 
ment. i'lemlnc v. Pace, 9 How. 603. 
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thereof, it shall be lawful for the President of the United States, on 
application of the legislature of 8uch 8tate, or of the executive (when 
the legislature cannot be convened) to call forth such number of the 
mUitia of any other state or state8 as may be applied for, as he may 
judge sufficient to 8uppress 8uch insurrection." By this act, the 
power of deciding whether the exigency has arisen upon which the 
government of the United State8 Ie bound to interfere Ie given to 
the President. He Js to act upon the application of the legislature 
or of the executive, and consequently he mU8t determine what body 
of men constitute8 the legislature, and who is the governor, before 
he can act. If there Ie an armed con1l1ct, the President mU8t of neces
sity decide which is the government, and which party is unlawfully 
arrayed against it, before he can perform the duty imposed upon him 
by the act.n . . 

~ •• ::i .•••• THE CABINET • ... :.-.::.: .. -:: . 
89. The pte.i~tifs.·i;ada~" in the dfsoharge of his ex

ecutive duties, by .~. ca1itiitiDr!*",btsrtq. cpnsiatlng of the 
heads of the several executive -d.~j,iriuiait:tia. 

70. These omcera are styled collectively "the cabinet,· 
and individually are known as 

(a) The secretary of state. 
(b) The secretary of the treasury. 
(c) The secretary of the navy. 
(d) The secretary of war. 
(e) The attorney general. 
(f) The postmaster general. 
(g) The s~cretary of the interior. 
(h) The secretary of agriculture. 

71. The constitution provides that the President may re
quire the opinion in writing ot the principal omeera in 
each of the executive departments, upon any subject re
lating to the duties of their respective omces. 

79. The heads of departments are the agents of the 
President, through whom, in mattera of administration, he 

11 Luther v. Borden, 'I Bow. L And see Martin v. Mott, 12 Wheat. 19. 
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speaks and acta. They are generally responsible only to 
the President, and cannot be controlled by congress or the 
courts, except in regard to speci1lc duties laid upon them 
by law, or the performance of merely ministerial acts. 

It is a noteworthy fact that the provision authorizing the Pres
ident to require the written opinions of the cabinet oftlcersis the 
only reference made in the constitution (except for that clause which 
gives congress power to vest the appointment of inferior officers in 
the heads of departments) to th~t very important branch of the execu
tive organization known as' the cabinet. The constitution contem
plated the formation of executive departments, but left their nUID· 
ber and character to be fixed by statute. Accordingly congress has 
by law established eight of these departments, erecting them in the 
following order: The departments of state, war, the treasury, and 
justice in 1789, the post office in 1794, the department of the navy 
in 1798, the department of the interior in 1849, and the department 
of agriculture in 1889. The heads of the several departments are 
appointed by. the President, by and with ~ advice and consent of 
the senate. 

The provision that the President may require the written opinion 
of the heads of departments on subjects relating to the duties of their 
offices has several times been resorted to, in exact conformity with 
the constitution. But the usual practice, from Je1ferson's time to 
the present, has been for the President to assemble the members 
of his cabinet, at stated times or upon extraordinary occasions, and 
advise and consult with them, not merely upon subjects relating to 
the duties of their several departments, but upon all questions of 
administrative policy, both domestic and foreign. But It must be 
observed that this is entirely discretionary with the President. It is 
in him alone that "the executive power" of the United States is vested, 
and the constitution does not declare that he "shall" receive their 
advice or opinions. The chief executive is no more legally bound by 
the recommendations or opinions of his cabinet than he would be by 
the suggestions of any of his personal and unofficial friends. 

The heads of departments, each within his own sphere, are the 
agents of the President for matters of administration. "The Pres
ident speaks and acts through the heads of the several departments 
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in relation to subjects which appertain to their respective duties," 18 

and in general, an order, determination, or rule emanating from the 
head of a department, in a matter within the scope of his authority 
and his duties, Is In contemplation of law the act or determination 
of the President. It For example, "In all our foreign relations, the 

, President, In performing executive acts imposed by treaty stipula
tions or otherwise, acts through the department of state and under 
its official seal; and when a warrant or mandate is signed by the 
secretary of state, it is the act of the President through the proper 
executive department of the government." 10 So, again, "the secre
tary of war is the regular constitutional organ of the Pl'esident for 
the administration of the military establishment of the nation; and 
rules and orders publicly promulgated through him must be received 
as the acts of the executive, and as such be binding upon all within 
the sphere of his legal and constitutional authority." It 

But while the heads of the executive departments are under the 
direction and control of the President in respect to such duties as 
involve political action and the exercise of judgment and discretion, 
and cannot be controlled or coerced by congress or the courts, this 
principle must not be carried so far as to make them amenable only 
to the orders of the President In respect to the execution of specifio 
duties imposed upon them by law. From the performance of such 
duties the President could not relieve them. Nor, if summoned In 

11 Wilcox .... Jackson, 18 Pet. 498, (s13; U. S ..... Jones, 18 Bow. 92; Lock
IDgton v. Smith, Pet. O. 0.466, Fed. Cas. No. 8,448; Button .... U. S., 20 Ct. 
01. 428; U. B. .... Cutter, 2 Curt. O. O. 617, Fed. Cas. No. 14,911: In re Neagle, 
89 Fed. 888. 
It Wolsey .... Chapman, 101 U. S. 7M. 
to Ex parte Van Boven, 4 Dlll. 411, Fed. cas. No. 16,858. 
II U. S. .... Eliason, 16 Pet. 291. In general, the head of an executlve de

partment has authority to make regulatlons and IBBue orders, under the dl· 
rections of the PreSident, with reference to the buslneBS or administration of 
his department, which shall have the force ot law to those who are subject 
to them; but this Is subject to the condition that such orders and regulations 
do not con1llct with any act of CongleBS. U. S. v. Symonds, 120 U. B. 46, 7 
Sup. Ct. 411; Ex parte Reed, 100 U. S. 13. The head of a department cannot, 
In a matter Involving judgment and discretion, reverse the decision and ac
tion of his predecessor, even In a matter relating to the general atralrs and 
management of the business of the department. La'l'alette v. U. S., 1 et. 
a. 147. 
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the courbl to account for their failure to discharge them, could they 
plead that they were accountable only to the executive head. Such 
a doctrine would vest in the President a dispensing power, which is 
entirely without warrant in the constitution. Consequently, the 
courts han power to compel a cabinet officer, by mandamus or oth
erwise, to perform a simple ministerial act, made his duty by law, 
and in which a private person alone is interested. II When action is 
required of the President which is judicial in its character and not 
merely administrative, as when he reviews the sentence of a court
martial, the matter must receive his individual attention. HiB au
thority cannot be delegated.' He cannot act through the head of a 
department, but it must· appear that the decision is his own judgment, 
and not merely a departmental order.1I 

With regard to pape1'll in the custody of an executive department 
which are in the nature of confidential communications between offi
eers of government, or of such a nature that, in the judgrpent of the 
head of the department, the disclosure of facte and names given in 
them would be detrimental to the publlc service, the rule is that they 
are privileged, and the law will not enforce the production of them 
in evidence in a suit between private parties.16 

PARDONING POWER. 

78. The President has power, under the constitution, to 
crant reprieves and pardons for oft'enses against the 
United States, except in cases of impeachment. 

A pardon 1& "an act of grace, proceeding from the power intrusted 
with the execution of the laws, which exempts the individual on whom 

II Kendall v. U. 8., 12 Pet. 524. And see Marb1ll'7 T. Madison, 1 Oranch, 
18'1; Decatur T. Pauldlng, 14 Pet. 497. See ante, p. 84. 

II Runkle v. U. B., 122 U. S. MS, 7 Bup. Ot. 1141. But his act1oD, In such 
• matter, need not be evidenced under his own hand, but may be shown In 
other waya. U. S. v. Fletcber, 148 U. S. 84, 13 Sup. Ct. 552. 

16 Anderson v. Hamilton, 8 PrIce, 244; Beatson v. Bkene, 5 Hurl. N. 838: 
1 Green!. ET. H 250,251; 15 Op. Attys. Gen. 878: Id. 415; 16 Op. Attya. Gen. 
a Nor can publlc documents. Buch as vouchers for the payment of publlc 
money, be taken from the custody of one of the departments b7 a writ of 
replevin at the suit of a private parq. Brent v. Hagner, Ii Oranch, O. O. 71, 
red. cu. No. 1,838. -
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It is bestowed from the punishment which the law iIrllicts for a 
crime he haa committed."" As the pardoning power is a general 
executive function, we shall, to avoid repetition, postpone a detailed 
discUBSion of It to the chapter relating to executive power In the 
states. Ie At present it iB only necessary to call attention to a few 
points arising under the federal constitution. Although that instru
ment vests in the President the power to grant reprieves and par
dons, it is held that this does not prevent congress from granting 
amnesty, either before legal proceedings are taken, during their 
pendency, or after conviction. IT The pardoning power also includes 
the power to remit fines, penalties, and forfeitures, and it may in the 
lut resort be exercised for this purpose by the chief executive, aI· 

. though it is in many cases by the laws of the United States confided 
to the secretary of the treasury, with respect to cases arising under 
the revenue laws.1I 

THE TREATY-MAKING POWER. 

74. The constitution provides that the President shall 
have power, by and with the advice and consent of the 
senate, to make treaties, provided that two-thirds ot the 
senators present concur. 

76. All treaties which shall be made under the author
ity of the United States are declared to be the supreme 
law of the land, and the judges in every state shall be 
bound thereby, anything in the constitution or laws of any 
state to the contrary notwithstanding. 

This power embraces the making of treaties of every sort and con
dition; for peace or war, for commerce or territory, for alliance or 
succors, for indemnity, for injuries or payment of debts, for the reo
ognition and enforcement of principles of public law, for the' regula
tion of immigration and the rights of aliens, for rules of navigation, 
for arbitrations, and in short, for all the varied purposes which the 
policy or interests of independent sovereigns may dictate In their 

.. U. B. v. WilBon, 'I Pet. 160. I. Infra., c. n, pp. 2'72-2'IIS. 
If Brown T. Walker, 161 U. B. 591, 16 Bup. Ot. 8M. . 
II The Laura, 8 Fed. 612; Macheca T. U. S., 26 Fed. 846. 

Digitized by Google 



H 74-75) THB TBBA'l'Y-KAKlNG POWER. 107 

intercourse with each other.·' Aside from the limitations and pro
hibitions impoaed by the constitution on the federal government, 
the power of treaty-making is given to that government, without r& 

straining it to particular objects, in 88 plenipotentiary a form 88 held 
by any 80vereign in any other society. The only questions which 
can arise in considering the validity of a treaty are whether it is a 
proper subject of treaty according to international law or the usage 
and practice of civilized nations, and whether it is prohibited by any 
of the limitations of the constitution." But while there is no express 
limitation on the power of the President 88 to the scope or the terms 
of the treaties which he.may make, yet his authority is subject to 
certain restrictions neceuarily impHed from various parts of the 
constitution. There is an impHed limitation which would prevent 
the political department from entering into any stipulations calcu
lated to change the character of the government, or to do that which 
could only be done by the constitution-making power, or which would 
be inconsistent with the nature and structure of the government or 
the objeets for which it was formed. Treaties may be made, and 
frequently are made, having reference to commercial intercourse. 
But the executive could not constitutionally abrogate in this manner 
the power of congress to "regulate foreign commerce." 11 But the 
internal polity of the states does not impose any limitation upon the 
treaty-making power. Thus, the federal government has conBtitu
tiooal power to enter into treaty stipulations with foreign govern
ments for the purpose of restricting or abolishing the property disa
bilities of aliens or their heirs within the several states. II And the 
United States may, by treaty, release to a foreign government an tn
debtedness due from that government to a private American citizen; 
but this will constitute a taking of such citizen's property for public 
1I8e, and it will be incumbent upon the government to compensate him 
therefor. II 

Although a treaty, when concluded, becomes the law of the land, 
yet the power of treaty-making is not properly legislative but pertains 
to the political department. For this reason it is confided to the 

•• 2 Stol'7, Ooaat. I 1lS08. 10 People v. Gerke, 5 caL 38L 
II Geotro7 v. RIgga, 183 U. S. Z8, 10 Sup. Ct. 295. 
II In re Droit d'Aubalne, 8 Op. Arty .. GeD. 411; Kull v. Kull, W1 BUD, 4'16. 
.1 Meade T. 11. s.. 2 Ct. CL 224. 
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President. But, lest the power should be perverted, by hl8 unwisdom 
or disloyalty, to the destruction of the country, a check is placed upon 
it by requiring the ratification of the senate. But it will be observed 
that the functions of the senate are only advisory, or at most extend 
to accepting or rejecting the work of the President. He alone has the 
right to determine whether a treaty shan be made. The senate can
not make a treaty nor dictate its terms. It might indeed advise the 
making of a treaty, but the President would be in no wise bound to 
heed its recommendations. Nor is he bound to consult the senate in 
advance. It may suggest amendments to a completed treaty, but 
these must be accepted by the President to be of any force. But, 
again, the latter has no power to make treaties except by and with 
the advice and consent of the senate, and with the concurrence of 
two-thirds of its members present. Hence a treaty which has not 
been thus ratified by the senate is wholIy inoperative to a1fect ante
cedent lawl or rights acquired under them." The signature of the 
President is essential to the validity of a treaty; and it does not take 
effect, though ratified by thP. senate, until he has signed it. II 

By the law of nations all treaties operating upon purely national 
rights, as wen those for the cession of territory as for other purposes, 
are binding upon the contracting parties, unless it Is otherwise 
provided in them, from the day they are signed; the ratification of 
them relates back to the time of signing. II But this rule does not 
apply when the treaty operates on individual rights. There the prin
ciple of relation does not apply to such rights which were vested 
before the treaty was ratified, and in 80 far as it affects them it is not 
considered as concluded until there is an exchange of ratifications. aT 

H the treaty is self-executing, it takes effect and becomes binding at 
once. II But a treaty containing provisions to be executed in the 
future is in the nature of a contract, and does not become a rule for 
the courts until legislative action shall be had on the subject. II H 
the treaty involves the payment of money to the foreign power (as 

" U. B. v. FrellnghuyBen, 2 Mackey (D.O.) 299. 
II Shepard v. Insurance Co., 40 Fed. 841. 
II Davia v. Police Jury, 9 How. 280; Garcia v. Lee, 12 Pet. 51L 
aT Haver v. Yakel', 9 Wall. 82; Bush v. U. S., 29 Ot. 01. 1"-
II Foster v. Neilson, 2 Pet. 253. 
II In re Metzger, 1 Parker, Crlm. R. (N. Y.) 108. 
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in the case of purchase of territory), the very important question 
arises whether congress is bound as a matter of law to make the nec
essary appropriations, or whether, by refusing to vote the amount re
quired, that body can nUllify the treaty. On this point opinion has 
always been divided. The position taken by the house of representa· 
tives has negatived the idea that there was any such compulsion rest
ing upon it. On the other hand, if congress could thus block the 
progre88 of international business wherever appropriations were 
needed, the President and senate would be stripped of a main divislon 
of their constitutional power to make treaties. The only possible 
answer to the question is that it is the duty of congress to give effect 
to the treaty by voting the necessary soppHes, but that there is no 
Jt.ogal method whatever by which it can be coerced into the perform
ance of this duty." 

A treaty being the supreme law of the land, any state enactment, 
whether constitutional or statutory, which Is in con1lict with it, 
whether made before or after the treaty, must give way to it.61 But 
as regards acts of congress the case is difCerent. Though made by 
different branches of the government, treaties and statutes are of 
exactly equal authority. Each is declared to be the "supreme law of 
the land." .Aa between two laws which are in conflict, and of equal au
thoritJ, the role is that "leges posteriores priores contrarias abrogant." 
Consequently, if the courts are called upon to decide between a treaty 
and 'an act of congress, they will endeavor by construction to remove 
any repugnancy between them. But if this cannot be done-if there 
is an irreconcllable conflict-then that law, whether statute or treaty, 
which is of later date must repeal or displace that whi$ was ear
lier." Such a disregard of the solemn obligations of a treaty as is 
implied in the enactment of laws inconsistent with it may be a breach 
of international good faith; but with this the courts have nothing to 

,. On thla subject, see 2 Story, Const. 11840; Miller, Conat. p. 181; TurDer 
T. Mlaalonary Union, 5 McI..ean, 344, Fed. Cas. No. 14,251. 

U Ware T. Hylton, 8 DaiL 199: In re Race Horae, 70 Fed. 598: Wunderle 
T. Wunderle, 144 Ill. 40, 33 N. E. 19G; Gordon T. Kerr, 1 Wash. C. C. 822, 
Fed. Ca& No. 5,61L 

.. FOIIter T. Neilson, 2 Pet. 253; The Cherokee Tobacco, 11 Wall. 616; Whit
DQ' T. Bobert80n, 124 U. B. 190, 8 Sup. at. 456; Fong Yue Tlng v. U. S., 149 
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do. Whether a treaty baa been violated by our legislation, 80 &8 

to furnish a proper occasion of complaint by a foreign government is 
not a Judicial question. To the courts it is simply a question of con
flicting laws, the later modifying or superseding the earlier." It 
should also be noted that an award by arbitrators under a treaty 
between the United State! and another nation, by which the contract
ing nations agree that the decision of the tribunal of arbitration 
shall be a final settlement of all questions submitted (such 88 the 
award of the Behring Sea tribunal), becomes the supreme law of the 
land, and is 88 binding on the courts as an act of congress. fA But it 
is held that vested rights which have accrued under, or are guaran
tied by, a treaty cannot be divested either by an act of congress or by 
the actions of the political department of government in the making 
of lubsequent treaties." A court cannot inquire whether a treaty 
was properly executed, or whether it was procured by undue influ
ence." In the construction and interpretation of a treaty, the courts 
will follow that adopted by the executive department unless such 
construction is repugnant to the language or purpose of the treaty. t: 

APPOINTMENTS TO OFFICE. 

78. The President baa power to appoint the diplomatic 
and consular agents of the government, the Judges of the 
federal courts, and all other omcera of the United Statea, 
subject to the following limitations: 

(a) The oftices to be ftlled must first be created by the 
constitution or laws. 

U. S. 698, 18 Sup. at. 1016; Ropes v. OlIDch, 8 Blatchf. SM, Fed. Cae. No. 
12,041; North German Lloyd S. S. Co. v. Hedden, 43 Fed. 17: The Welha.ven, 
M Fed. 80; In re Clinton Bridge, 1 Woolw. lro, Fed. cas. No. 2,900; Thlng
valla Line v. U. S., 24 Ct. C1. 256 . 
.. In re Ah· Lung, 18 Fed. 28. The courts have no power to set themse1vea 

up as the Instrumentality for enforcing the provisions of a treaty with a 
foreign nation whlcb the government of the United States, as a sovereign 
power, chooses to disregard. BoUlier v. Dominguez, 130 U. S. 2SS, 9 Sup. 
Ot. 625. 

U The La Nlnta, 76 Fed. 618. 
U Eastern Band of Cherokees -v. U. S., 20 Ot. CI. 449 . 
.. Lel,hton v. U. S., 29 ct. Cl. 288. " Castro v. De Uriarte, 16 Fed. 93. 
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(b) omcera whose appointment is otherwise provided 
for in the constitution are not subjeot to the ap
pointing power of the President. 

(0) Nominations must be submitted to the senate, which 
body has the power, by a majority vote, to re
ject any of which they do not approve. 

(d) Congress may by law vest the appointment of in
ferior 01licara in the President alone, in the courts 
of law, or in the heads of departments. 

77. The power of appointing to 01lioe includes the power 
of removing from 01lioe, with oertain restrictions. 

The constitution provides that the President "BhaII nominate, and 
by and with the advice and consent of the senate shall appoint, am
buaadors, other public ministers and consuls, judges of the supreme 
court, and all other officers of the United States whose appointments 
are not herein otherwise provided for, and which shall be established 
by law; but the congress may by law vest the appointment of such 
inferior oftlcers as they think proper in the President alone, in the 
courts of law, or in the heads of departments. The President shall 
bave power to fill up all vacancies that may happen during the re
~ of the senate, by granting commissions which shall expire at 
the end of their next session." 

With the exception of the small number of oftlces which are cre
ated by ~e constitution, it fa the right and duty of congress to de
dele what omces shall be created and for what purposes. That is a 
legislative function. But when the office is brought into existence, 
It fa for the executive to choose the incumbent. For, in order to the 
effective administration of the government, it is necessary that those 
oftlcers, at least, whose duties are not merely clerical but involve the 
exercise of discretion and are political in their character, should be 
In sympathy with the executive for the time being. But at the 
eame time it was deemed necessary to impose a check upon this 
great power of the President, lest he should be able, by the unre
etrained choice of the federal oIDcers, to subvert the whole adminis
trative machinery of government to his own selfish or disloyal pur
poses. To this end a power of rejecting unsuitable nominations has 
been lodged with the senate. 
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The offlces which are "otherwise provided for" in the constitution 
are those of President and Vice-President, presidential electors, and 
the members of the senate and house of representatives. To these 
must also be added the officers of the two houses of congress, who, 
according to the constitution, are to be chosen by the respective 
houses. All other officers of the United States are subject to the 
joint appointing power of the President and senate, save those in
ferior offlcers whose appointment is intrusted by law to the Presi
dent alone, or to the courts or the heads of departments. 

Who are "inferior officers" within the meaning of the constitution 1 
As the term is relative, the question cannot be answered abstractly 
with any degree of precision. But it has been said that "the word 

. 'inferior' is not here used in that vague, indefinite, and quite inaccu
rate sense which has been suggested-the sense of petty or unimpor
tant; but it means subordinate or inferior to those offlcers in whom 
respectively the power of appointment may be vested, the President, 
the courts of law, and the heads of departments. It is a word having 
definite relation to a superior."" Practically, however, congress has 
not gone to this extent in providing for the appointment of inferior 
officers. As examples of the distinction which is actually made, we 
may mention the fact that postmasters of the first three classes are 
appointed by the President and confirmed by the senate, while those 
of the fourth class are appointed by the postmaster general; and 
commissioned officers of the navy are likewise appointed by the Pres
Ident subject to the confirmation of the senate, while warrant ofticers 
are appointed by the President alone. n It should be noticed that 
appointments to oftice can be made by the heads of departments only 
in those cases which congress has authorized by law; and therefore 
the appointment of an agent of fortifications by the secretary of war, 
there being no act of congress conferring that power upon that offlcer, 
is irregular.I ' 

AI Collins v. U. S., 14 Ot. Cl. 1568. 
" A. clerk of a district court Is one of the "Inferior officers" here meant. ID 

re Hennen, 18 Pet. 230. A. receiver of a national bank, who Is appointed b1 
the comptroller ot the currency with the concurrence of the secretary of the 
treasury, Is an oflicer of the United States. Platt v. Beach, 2 Ben. aoa. Fed. 
Cas. No. 11,215. 

10 U. S. v. Maurice, 2 Brock. 96, Fed. Cas. No. 15,747. 
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Another question of much practical importance I, as to when 
an appointment to office becomes complete, so as to put the ap
pointee beyond the arbitrary will of the executive. This question 
received very careful consideration in the early and leading case 
oIl1arbury v. Madison, II wherein it was declared that when a com· 
mission has been signed by the President, the appointment Is final 
and complete. The oftlcer has then conferred on him legal rights 
which cannot be resumed. Neither a delivery of the commission, 
nor an actual acceptance of the oftlce, is indispensable to make the 
appointment perfect. 

We are next brought to the consideration of the subject of ~ 
movals from oftlce. The power of appointment necessarily includes 
the power to remove the appointee for cause. But the question 
which has been earnestly debated by statesmen and jurists is, where 
does this power reside, under the constitution? Is it in the Presi
dent alone, or must the senate concur in a removal proposed by 
the executive, or is the whole matter within the jurisdiction of con
gress? On this point the constitution is entirely silent. But the 
whole course of executive and legislative interpretation of the con
stitution, from the earliest times until now, as well as the settled 
precedents, have practically determined that the power to remove 
pubUo oftlcera, when not otherwise expressly provided for, resides 
in the President alone. A complete discuBsion of this matter is 
beyond our present limits, but the reader may consult the authori
ties cited in the margin.u It should be here mentioned, however, 
that the construction thus put upon the question was at one time 
practically reversed by an act of congress. This was the ''Tenure 
of Oftlce Act," so called, passed in 1867.11 This statute in effect 
denied to the President the power to remove public oftlcers without 
the consent of the senate. And it provided that, if good cause for 
the removal of any oftlcer should arise during a recess of the sen
ate, the President should only have the power to suspend the oftlcer 
until the next Bession of the senate. But this statute was repealed 

11 1 Cranell, 18'l. Bee, aln, U. S. v. Le Baron, 19 Bow. 73; 2 Story, Const. 1 
lM6. 

II 2 Story, CoDlt. H lCi87-1M4; Pom. Cout. Law, H 6&7-881; wner, CoDat. 
pp. :us6-162. 

.. Bev. st. U. So 11767 et II8CJ. 
BL.OONST.L.-8 
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by an act passed in 1887, which apparently amounte to a conces
sion that the power of removal in such cases belongs to the PresI· 
dent alone. U 

In the case of vacancies happening during the recess of the aeJl· 

ate, the President has power to make appointments to such oftlces, 
at his own pleasure and discretion, but such appointments hold 
good only until the end of the next session. There is some doubt 
as to whether a newly oreated office, which never has been filled, 
presents a case of "vacancy" within the meaning of this provision. 
In practice, the question has been decided both ways. But the 
plain inferences from the context seem to indicate with sufficient 
clearness that the constitution originally contemplated only those 
offices which were in existence and filled before the particular re
cess began. u It has also been ruled by the courts that if a VaC:lnl'r 
In an office occurs during the session, but remains unfilled at the 
end of the session, this is a case of vacancy ''happening'' during the 
recess. lie But the President has no power to anticipate a vacancy 
and make an appointment in advance to fill it. liT A commission 
iasued by the President to 1111 a vacancy in an oftice, during a recess 
of the senate, continues in force until the end of the next Bession 
of congress, unless sooner determined by the President, even ale 
though the person commissioned shall have been in the mean time 
nominated to the oftice, and his nomination rejected by the senate. II 

PRESIDENTIAL JlIESSAGEB. 

78. The President is not only empowered, but he fa re
quired, from time to time, to give to congress information 
of the state of the Union, and recommend to their consid
eration such measures as he shall Judge necessary and 8%

pedient. 

Under the first two Presidents of the RepubUc, it was the caa
tom for the chief executive to meet the two house .. of congreu in 

"24 Stat. ISOO • 
•• 2 Story, CoDat.. liMO; McC1'IlI'7, Elect. I 231. 
"ID re Farrow, f Woods, 491, 8 Fed. 112. 
I! McCrary, Elect. I 257 • 
•• In re Marshalshlp of Alabama, 20 Fed. 879. 
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person, at the opening of each session, and address them upon the 
lltate of the Union, recommending at the same time luch acts of 
legillation as he deemed important or necessary. But from the 
time of Jefferson on, it has become the invariable practice for the 
President to make all his communications to congress, under this 
clause of the constitution, in writing. An annual message is pre
pared by the President and delivered to congress by his private 
secretary. And from time to time he sends to congress special 
messages relating to particular topics of national interest, often 
accompanied by correspondence or other documents. The propri
ety of laying this duty upon the President is at once apparent when 
we consider how many details in the practical administration of 
the government are within the personal supervision of the Presi
dent or the heads of departments, and can be made known to con
gress only by this means, and how important it is that the legisla
tive body should have the most full and accurate information as to 
the state of the Union, in order to frame its laws with reference to 
public needs and interests. Story says that the President "is thus 
justly made responsible, not merely for a due administration of the 
existing systems, but for due diligence and examination into the 
means of improving them." I. It is also usual for congress to re
quest the President to communicate to it facts or papers in his 
possession or knowledge which bear upon any subject to which the 
attention of congress is addressed, either by way of contemplated 
legislation or of investigation. These requests are always com
plied with, unless in the judgment of the executive the interests of 
the nation require that such facts or documents, or the dealings of 
the executive department with the subject in hand, should for the 
present be kept secret. 

COBVENIlfG AND ADJOURNING CONGRESS. 

79. The President may. on extraordinary occasions, con
vene both housea of congress or either of them, and in 
case of di8agreement between them, with respect to the 
time of adjournment, he may adjourn them to BUch time 
.. he ahall thiDk proper. 

It 2 Stol7. Cout. I 156L 
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"The power to convene congreaa on extraordinary occasions is In· 
diapel1l8.ble to the proper operations and even safety of the govern
ment. Occasions may occur in the recess of congre811 requiring the 
govel'"..lment to take vigorous measures to repel foreign aggressions, 
depredations, and direct hostilities, to provide adequate means to 
mitigate or overcome unexpected calamities, to suppress insurrec
tions, and to provide for innumerable other important exigencies 
arising out of the intercourse and revolutions among nations."·· 
This power is seldom exercised to the extent of calling together both 
houses of congress in eXtra sessions. But it is usual for a newly in
augurated President to call an extra session of t~e senate, for the 
purpose of confirming the nominations to his cabinet, and consider
Ing other important nominations. As to the power to adjourn con
gresa in case of a disagreement as to the time ~f adjournment, It is 
said that this power is equally as indispensable 88 that to convene 
them. For it is the only peaceable way of terminating a controvel'B1 
which can lead to nothing but distraction in the publio councils. sa. 

DIPLOMATIC RELATIONS. 

80. By virtue of the treaty-making power combined 
with the power to receive the diplomatio agents of foreign 
governments, the President has entire control over the 
foreign relations of the United StateL 

The constitutiou provides that the President "shall receive amba&
sadors and other public ministers." This grant of authority, to
gether with the treaty·making power, invests the federal executive 
with entire control over the foreign relations of the United States. It 
is aomewhat remarkable that foreign consuls should not have been 
mentioned in this clause. For they do not come under the dealgnatioD 
of "public ministers," not being diplomatic agents, but mere commer· 
clal representatives of foreign powers, and yet they exercise very 1m. 
portant powers within their own sphere of action. But the pOWE"l' of 
the executive to receive them and recognize their credentials may fair· 
ly be inferred from other parts of the constitution. And indeed for
eign consuls have never been allowed to discharge any functions of of-

IIleL 1lMZ. II leL I 1I56S. 
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llce until they have received the exequatur of the President. II The 
power to receive foreign ministers necessarily implies the power in the 
President to refuse to receive any particular person accredited to him 
by a foreign government, whether the grouud of his refusal be that 
he is unwilling to consider the special subject with relation to which 
the diplomatic agent is sent, or because he prefers not to recognize 
the accrediting authority as a rightful government, or whether his 
reasons are merely personal to himself. And after a foreign min· 
ister baa been received by the President, the latter has the power.-, 
for reasons satisfactory to himself, to request the accrediting govern
ment to recall the minister, or, in case of refus8l or delay in re
calling him., to dismiss him or refuse longer to hold relations with 
him. But the moet important feature of the President's diplomatio 
power is the authority to give recognition to the party or persons 
claiming to be the rightful government of a foreiga country, or to 
withhold it. The reception of a diplomatic representative is equiva
lent to a formal recognition by the receiving power that the party or 
faction aending him is at least the de facto government of that 
country. And in this respect the constitution appears to give the 
President unrestrained authority and consequently unlimited discre
tion. The question baa indeed been raised whether congress could 
not, by a solemn declaration, disavow or repudiate the action of the 
executive in either giving or withholding recognition of a de facto 
government. But as no neceuity for such a coune has yet arisen, 
the question baa remained one of abstract interest only, and has 
never received an authoritative answer. One principle, however, 
is certain and well aettled. The determination of the question which 
of two opposing governments, each claiming to be the rightful gov
ernment of' the state or country, is the legitimate power, does not be
long to the courts. The judicial department cannot take notice of, 
er recognize, aDy aew government or sovereignty, until it haa been 
ofticially recognized by the political departments of the ,overn
ment." 

IIld.l15& I. Gelston T. B07t. 8 Wheat. ~; 17. 8. Y. Palmer, a Wheat. 810, 8M, &13; 
The Dlvlna Pastora, 4 Wheat. 62; The Neustra Senora de Ie Oarfdad, , Wheat. 
487; Rolle T. Bimeq. , erancb. W; Luther T. Borden, 7 Bow. L 
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EXECUTION OF THE LAWS. 

81. The President is required by the constitution to 
"take care that the laws be faithto.lly executed." 

"The great object of the executive department is to accomplish 
this purpose. And without it, be the form of government whatever 
it may, it will be utterly worthless for offense or defense, for the re
dress of grievances or the protection of rights, for the happiness or 
good order or safety of the people." U The President "is provided 
with the means of ful1llling this obUgation by his authority to com
mission all the 01l1cers of the United States, and, by and with the 
advice and consent of the senate, to appoint the most important of 
them. and to 1lll vacancies. He is declared to be commander in chief 
of the army and navy of the United States. The duties which are 
thus imposed upon him he is further enabled to perform by the recog
nition in the constitution, and by the creation by acts of congress, 
of executive departments, which have varied in number from four 
or five to seven or eight, the heads of which are familiarly called cab
inet ministers. These aid him in the performance of the great 
duties of his 01l1ce, and represent him in a thousand acts to which it 
can hardly be supposed his personal attention il called, and thus he 
is enabled to ful1lll the duty of his great department, expressed in 
the phrue that 'he shall take care that the laWI be faithfully ex
ecuted.' "" While congress cannot delegate to the President any 
legislative power, yet it may give him the power, upon ascertaining 
the existence of a state of facts provided for in the statute, to S118-

pend tile operation of an act of congress." 

Ftr.ecutiv8, ProclafMtiona. 
In English law, a proclamation is "a notice publicly given of any

thing whereof the king thinks fit to advertise his subjects." In Amer
ican law, it is a formal and official public notice, issued by the chief 
executive in his own name, intended for the notice of all persons who 
m8.1 be concerned, announcing some statute or treaty, or some publio 

":I Btol'J', OoDat. I 115M. 
II In re Nea,le, 18G U. B. I, 10 Sup. Ct. 6158. 
II Field 1'. Olark, 148 '0. S. Me, 12 Sup. at. 495. 
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act or determination, or intended action, of the executive depart· 
ment, which otherwise might not be so widely or 80 quickly promul
gated. The making of proclamations is not an assumption of legisla
tive powers. These documents have not the force of law, although 
congress may make the taking effect of an act, or of some of its pro
visions, depend upon the existence of a state of facts to be ascertained 
and proclaimed by the President. Proclamations are issued on a 
great variety of occasions. It is usual in this manner to announce 
the admission of a new state into the Union; the ratl1lcation of a 
treaty with a foreign power, when it contains provisions which may 
affect the dealings of private persons; the intention of the United 
States to maintain a position of neutrality between contending pow
ers, or the intention of the government to enforce the neutrality laws 
with strictness; the granting of an act of pardon or general amnesty; 
the reciprocity features of a commercial treaty or tariff act; and the 
annual appointment by the President of a day of public thanksgiving. 
Perhaps the most celebrated proclamation ever issued in this country 
was that by which President Lincoln announced the emancipation 
of the slaves. The same President, in 1861, issued a proclamation 
of blockade, announcing his intention to blockade all the ports of the 
states then in insurrection, and giving neutral vessels ftfteen days 
from the commencement of actual blockade to leave those porte. 

Tlle authority of the President to issue proclamations is sometimes 
derived from acts of congress specifically empowering him to do so 
in relation to a particular matter, and in other cases appears to be 
derived from his duty to take care that the laws be faithfully executed. 
In regard to the observance of neutrality laws, for instance, it may 
not be obligatory upon the President to warn the people of the conse
quences. attending their infraction, but still it is eminently proper for 
him, at times when there is danger of a breach of those laws, to ad
vise all persons of the intention of the government with regard to 
their enforcement. 

The custom in the United States is that the President shall sign 
the proclamation and the secretary of state aib: the aeal of the United 
States and attest it. Such documents are commonly published in 
the newspapers, and also printed with the acts and resolutions of 
congress in the volumes published at the end of each sesaion. But a 
proclamation, to be effective, need not be gh-en out through the press; 
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it may take effect when It is signed and sealed, although not actually 
published until some days later." 

DtPEACHM:EN'l'. 

89. Impeachment proceedings, resulting, upon convic-
tion, in removal from o:fllce, may be instituted against 

(a) The President. 
(b) The Vice-President. 
(c) All civil o:fllcers of the United States. 

88. The following o1fenses render the perpetrator Hable 
to prosecution and trial by impeachment: 

(a) Treason. 
(b) Bribery. 
(c) Other high crimes and misdemeanors. 

84. Judgment in cases of impeachment shall not extend 
tarther than to removal from o:fllce and disquaWlcation to 
hold o:fllce under the United States. 

The federal constitution contains the following provisions relating 
to the subject of impeachment: The President, the Vice-President, 
and all civil oftlcers of the United States may be removed from oftlce 
on impeachment for, and conviction of, treason, bribery, and other 
high crimes and misdemeanors. The house of representatives has the 
sole power of impeachment, and the senate the sOle power to try all 
impeachments. When sitting for that purpose, they are to be on oath 
or affirmation. When the President is tried, the chief justice Bhall 
preside. No person shall be convicted without the concurrence of 
two-thirds of the senators present. Judgment in case of impeach
ment shall not extend further than to rem.oval from oftlce and disqual
ification to hold and enjoy any office of honor, trust, or profit under 
the United States; but the party convicted shall nevertheless be 
liable and subject to indictment, trial, judgment, and punishment ac
cording to law. By an express provision of the constitution, the right 
of trial by jury does not extend to cases of impeachment. 

" Lapeyre .... U. B., 17 Wall. 191. 
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The persons Hable to Impeachment under the federal constitution 
are the President, the Vice-President, and "all civil officers of the 
United States." This excludes, In the first place, all private and 
unofficial persons. In the next place, It excludes all officers of 
the army, navy, and marine corps, because they cannot properly be 
called "civil" officers, and because they are triable for offenses by 
courts martial and under the laws of war. It is also settled, by a 
legislative precedent, that a senator of the United States is not 
liable to impeachment. In general, so far as the matter can be 
said to be definitely settled, it appears that the ~fficers Hable to this 
process are those who are commissioned by the President (as provide 
ed by section 3, art. 2, of the constitution) excepting those employed 
in the land and naval forces, but including all the federal judges." 

Treason and bribery are well defined crimes. But the phrase 
·other high crimes and misdemeanors" is 80 very Indeftnite that prac
tically it Is not susceptible of exact definition or limitation, but the 
power of impeachment may be brought to bear on any offense against 
the constitution or the laws which, In the judgment of the house, 
is deserving of punishment by this means or Is of luch a char· 
acter as to render the party accused unfit to hold and exercise 
his office. It Is of course primarily directed against official mis
conduct. AD.y gross malversation in office, whether or not it Is a 
pUnishable offense at law, may be made the ground of an impeach
ment. But the power of impeachment is not restricted to political 
erimes alone. The constitution provides that the party convicted 
upon Impeachment shall still remain liable to trial and punishment 
according to law. From this it Is to be inferred that the commission 
of any crime which Is of a grave nature, though It may have nothing 
to do with the person's official position, except that it shows a char
acter or motives inconsistent with the due administration of his 
oftice, would render him liable to impeachment. It will be perceived 
that the power to determine what crimes are Impeachable rests very 
much with congress. For the house, before preferring articles of im· 
peachment, wlll decide whether the acts or conduct complained of 
CIOUtitute a "high crime or Inisdemeanor." AD.d the senate, In try • 

.. PrlYate cltlzeoa are Dot ameDable to ImpeachmeDt: Dor can articles of 
Impeachment be preferred against a persoD after he has gone out of otllce. 
State T. Bl11, 37 Neb. 50, 55 N. W. 7~ 
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ing the case, will also have to consider the same question. If, in the 
judgment of the senate, the ojfense charged is not impeachable, they 
will acquit; qtherwise, upon sufficient proof and the concurrence of 
the necessary majority, they will convict. And in either case, there 
is no other power which can review or reverse their decision. III 

The constitution provides that the judgment, in cases of impeach
ment, shall not extend further than to removal from office and dis
qualitlcation from further office. Since it also provides that the 
oftlcers who are subject to this process shall be removed from office 
upon conviction under articles of bnpeachment, it follows that the 
party accused, if he °is found guilty, must be adjudged to be removed 
from his office. But it rests in the discretion of the senate whether 
or not to add to this sentence the judgment of disqualification. 
The nature of this punishment is political only. Conviction upon 
impeachment is the single case in which the pardoning power of 
the President cannot be exercised.. 

" Wbere, In an Impeachment proceeding, the act of omclal delinquency con
slsts In the violation of some positive provision of the constitution or a stat
ute, which Is denounced &8 a crime or misdemeanor, or where It Is a mere 
neglect of duty, willfully done, with a corrupt Intention, or where the negli
gence Is 80 gross, or the disregard of duty 80 flagrant, &8 to warrant the infer
ence that It was willful and corrupt, It Is a misdemeanor In omce. But where 
such act results from a mere error of judgment or omission of duty, without 
the element of fraud, or where the alleged negligence Is attributable to a 
misconception of duty, rather than a wllltul disregard thereof, It Is not Im
peachable, although It may be highly prejudicIal to the Interests of the state. 
State v. Hastings, 87 Neb. 96, 155 N. W. 774. See, further, &8 to the qUestlOD 
what offenses are Impeachable, Pom. Const. Law, II 717-727: 1 Story, Const. 
tt 7815, '196-8OG; HIDer, Const. pp. 171, 214. With respect to the IntroductloD 
of evidence and the quantum of proof required to warrant a conviction, im
peachment Is essentially a criminal prosecution: hence the guilt of the ac
cused must be established beyond a reasonable doubt. State v. Hastlnp. 37 
Neb. 96, I5G N. W. 77'-
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123 

8&. The constitution provides that the judic1al power of 
the United States shall be vested in one supreme court 
and in such inferior courts as congreBB may from time to 
time establish. 

86. The federal judic1al system, as established by the 
constitution and acts of congreBB, comprises: 

(a) The supreme court of the United Statea. 
(b) The circuit courts of appeals. 
Co) The circu1t courts. 
(d) The district courts. 
(e) The court of claims. 
(I) The court of private land claims. 

87. In addition, congreBB has established or authorized 
the following local or spec1al tribunals, not a part of the 
federal judic1al system: 

(a) The territorial courts. 
(b) The courts of the District of Oolumbia. 
(0) Consular courts. 
(d) Courts-martial. 

P".,. qf Omgraa 10 EetabUM 0M1I. 
The supreme court, being provided for by the CODStltutlOD, 

la largely independent of congress. It could neither be abollahecl 
Dor stripped of aD1 part of ita original jurisdlctiOD by any aot of 
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congreu. But the number of the judges of the supreme court is left 
to the determination of congress. Tbe number might be inde1lnitely 
increased. But since a judge of this court could not be lawfully leg
Islated out of his office, the number of the judges could not be di
minished in any other way than by providing that vacancies, u they 
might occur, should not be ftlled up, until the number of judges was 
reduced to a prescribed minimum. So the jurisdiction of the court, 
except in 80 far u it Is granted by the constitution, Is within the 
control of congress, and may be enlarged or restricted u that body 
may determine. 

But the courts of the United States inferior to the supreme eonrt 
do not derive their judicial powers immediately from the consti
tution. They depend for their jurisdiction upon congresslonallegi. 
lation.1 And the discretion of congress in respect to the number, 
character, and territorial limits of the courts among whioh it will 
distribute the judicial power of the United State. Is unrestricted, 
except u to the supreme court- However, congress could not law
fully collfer any part of the federal judicial power on the courts of a 
state, nor on any courts not established by its own authority.- Since 
the judges of all the federal courts are to hold their offices during 
good behavior, it Is not within the power of either congress or the 
President to remove them at pleasure. A more difficult question 
is as to the power to legislate a judge out of his office by abolishing 
the court in which he sits. This has in fact been done by congress, 
and the legislative precedent, as far as it goes, iI therefore in favor 
of the existence of such a power. 

'J!he Federal Court.. 
The federal system of courts, as at present constituted, consists of 

the supreme court of the United States, a circuit court of appeals in 
each of the nine circuits, nine oircuit courts, sixty-six district courts, 
the court of claims, and the court of private land claims. No mentioD 
is here made of the territorial courts, which are not constitutional 
courts, nor of the courts in the District of ' Columbia. 

1 U. S. Y. HudsoD, 1 Cranch, 82; Sewing-Machine OompaDl8ll' Oaae, 18 Wall. 
I5IS3. 

- U. B. Y. Union Pac. R. 00., 98 U. S. 1i69, 602. 
- Martin Y. Bunter, 1 Wheat. 8O-ij Stearns Y. ll'. 8., 2 Paine, ~, Fed CaL 

No. 18,84l. 
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Territorial &urlI. 
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The territorial courts «are not constitutional courts In which the 
Judicial power conferred by the constitution on the general govern
ment can be deposited. They are legislative courts, created In vir
tue of the general right of sovereignty which exists in the govern
ment, or in virtue of that clause which enables congress to make all 
needful rules and regulations respecting the territory belonging to 
the United States. The jurisdiction with which they are Invested 
is not a part of that judicial power which is defined in the third 
article of the constitution, but is conferred by congress in the execu
tion of those general powers which that body possesses over the terri
tories of the United States." , Congresl may therefore Invest the 
courta of the territories with &II much or as little jurisdiction as it 
may see fit, or with such measure as appears reasonable, necessary, 
and adapted to the local conditions prevailing. While the organic 
act for a territory establishes, and to some extent limits, the jurisdic
tion of the territorial courts, it generally leaves to the control of the 
territorial legislature such matters as the regulation of rules of pro
cedure and the forms and modes of pleading. I The effect of the ad
mission of a territory as a state of the Union and the erection of fed
eral courts therein is ipso facto to extinguish the territorial govern
ment and the territorial courts a8 courts of the general government. 
But provision is usually made for continuing the territorial courts 
8S the temporary courts of the state, and for the transfer to the fed
eral courts of such pending causes &II are properly of federal oogni-
Zllnce.' 
am.uza,. Cbt&rtI. 

Congress has provided for courts, called "consular courts," In 
certq,in non-christian countries, which are presided over by the 
United States consul at the port where the court is held, and which 
are invested with civil and criminal jurisdiction over Americans 
In that place, but proceed without a jury. Their establishment is au· 
thorized by treaties made with foreign countries, granting rights of 

4 American IDS. Co. 'Y. Canter, 1 Pet. 511: Cllnton v. Englebreeht, 13 WalL 
434; Fo!'ll7th 'Y. u. B., 9 Bow. 571; Good v. Martin, 9C5 U. S. 90: HcA.lIlster 'Y. 

U. B .• 141 U. B. 174, 11 Bup. Ct. 949. 
ISperllDg v. Calfee, 7 Hont. 514. 19 Pac. 204 • 
• A.m_ 'Y. RaUroad Co .. 4 Dill 251, Fed. Cas. No. 324. 
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ex·territoriality to the United States for this purpose. The object 
ill to withdraw citizens of the United States from the operation of 
the crude, barbarous, or uncertain systems of justice there prevailing. 
It is held that these are valid COUtu, and that a judgment of a con
sular court, passing sentence of death upon an American aeaman 
for a murder commltted by him within the jurisdiction of the court, 
18 valid, notwithstanding there was no indictment nor trial by jury, 
when there ,vas a fair trial before the consul and four aBBe880rL 

The constitution, it was said, was made for the United States, and 
not for foreign countries, and can have no operation outside the lim
its of the United States. T 

Clmrt&-Martial. 

Under the power to ''make rules for the goverument and regulation 
of the land and naval forces" congress has authority to provide for 
the trial and punishment of military and naval ojfenscs in the man
ner practiced by al1 civilized nations, that is, by courts-martial. But 
these courts are not a part of the federal judicial system. The power 
to establish them is not derived from, nor is it connected with, the 
third article of the constitution, defining the judicial power of tht' 
United States; the two powers are entirely independent.' "Not be
longing to the judicial branch of the government, it follows that 
courts-martial must pertain to the executive department; and they 
are in fact simply instrumentalities of the executive power, provided 
by congress for the President as commander in chief, to aid him in 
properly commanding the army and navy and enforcing discipline 
therein, and utilized under his orders or those of his authorized mil
itary representatives.'" The President is therefore invested with 
general and discretionary power to order statutory courts-martial 
by virtue of his capacity as commander in chief, independently of the 
articles of war or other legislation of congress. lO 

The authority of these courts is strictly limited. A court-martial 
bas no jurisdiction to try or punish any person who is not in the 

'In re Roy. 140 U. 8. 41>3, 11 Sup. at. 897. 
e Dynes v. Hoover, 20 How. 00: Kurtz v. Moftltt. 115 U. S. 487, 6 Sup. at. 

148; Walee v. Wbltney, 114 U. S_ 564, 5 Sup. at. 1000 • 
• 1 Wlntbr. MU. Law (211 Ed.) 53. 
"Id. 66. 
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military service or subject to the military law. l1 The following per· 
BOns are subject to their jurisdiction: The officers and men of the 
army and navy and marine corps, and the militia when in the actual 
semce of the United States, retired officers of the army and navy, 
and certain claBBe8 of civilians who are subject to military discipline 
only in time of war. The last category includes such persons as sut
lers, teamsters, newspaper correspondents, hospital officers and at
tendants, guides and scouts, and telegraphers.lI To these must be 
added officers and soldiers retained by law under military jurisdiction 
after dismissal or disoharge, prisoners under confinement in military 
prisons undergoing sentences of courts-martial,1I and drafted men or 
conscripts who have been lawfully ordered to attend a rendezvous 
and disobey the summons.l4I 

The provision of the fifth amendment that "no person shall be held 
to answer for a capital or otherwise infamous crime, unless on a pre
sentment or indictment of a grand jury" does not apply to the pro
ceedings of courts-martial, because "cases arising in the land or naval 
forces, or in the militia when in actual service in time of war or pub
lic danger," are expressly excepted from its operation. But these 
courts always exhibit to the accused a charge and specifications, in 
the nature of an indictment. And in accordance with the funda
mental principles of justice, he is afforded an opportunity to be heard 
io his own defense, to summon witnesses, and to be confronted with 
the witnesses against him. 

Within the sphere of their jurisdiction, the judgments and sen
tences of courts-martial are as final and conclusive as those of civil 
tribunals of last resort. The sentence of a court-martial, when con
ftrmed, "is altogether beyond the jurisdiction or inquiry of any civil 
tflbunal whatever, unless it shall be in a case in which the court had 
not jurisdiction over the subject-matter or charge [or the prisoner] 
or one in which, having jurisdiction over the subject-matter, it has 

11 Wolte Tone's Case, 27 How. State Tr. 613; Grant v. Gould, 2 H. BL 69; 
Wise v. Withers, 3 Cranch, 331; Ex parte Van Vranken, 47 Fed. 888; An
trtm's Cue. G PhUa. 278, Fed. Cu. No. 495; Jones v, Seward, 40 Barb. (N. Y.) 
C!63. 

11 1 Wlnthr. Mil. Law (2d Ed.) 112-142-
11 In re Craig, 70 Fed. 969. 
It McCaU's CUe, 5 Phl1&. (PL) 259, Fed. Cae. No_ 8,669_ 
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failed to observe the roles prescribed by the statute for ita exercise."n 
A person impriloned unc;ler the lentence of a court·martial may have 
a writ of habeas corpus to inquire into the validity of the CUltody iD 
which he is held; but on such a writ the civil court will have no jurla
diction to consider any question except the jurisdiction of the court· 
martial and the validity of ita sentence.u But if, in fact, the court
martial proceeded without any jurisdiction, all its actioDl will be 
illegal, and not only will the party aggrieved thereby be entitled to 
recover his liberty upon a writ of habeas corpus, but also it follows 
that all the parties to the illegal trial are trespasse1'8 upon his rights, 
and he may recover damages from them in a proper auit in a civil 
court by the verdict of a jur,y.n 

Military Commiaaionl. 

These quasi-judicial tribunals are to be distinguished from courts
martial. The latter are established only for the goverliment of the 
military and naval forces, and subsist in time of peace .. well as in 
war. But the former are erected only in actual warfare, or where 
martial law has been declared, and a. an aid to the succeBBful prose
cution of belligerent operations or the enforcement of martial law. 

JUDICIAL POWER OF THE UBITED STATBa. 

88. The constitutiOD. declares that the Judiclal power of 
the United States shall extend to: 

(a) All cases in law or equity arising under the COD.
stitution or laws of the United States or treaties 
made under their authority. 

(b) All caaea decting ambassadors, other public min
isters, and consuls. 

(0) All oases of admiralty and maritime Jurisdiction. 

11 Dynes T. Boover, 20 Bow. 615; In re McVey, 23 Fed. 878; Vanderheyden 
v. Young, 11 Johns. UIO; MI1l8 T. Mart1D, 19 Johns. 7; Du1Ileld v. Smith, a 
Sergo 4: R. GOO. 

. U In re Esmond, Ii Mackey (D. a) 64; Johnson v. Sayre, 1U U. a. loe. lG 
Sup. Ct. 773; Barrett T. BopklDa, 7 Fed. 312. 

17 Dynes V. Boover, 20 Bow. 615; Mllligan v. Bovey, 3 Blsa. 1B. FeeL CaL 
No. 9,G05. 
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(d) Controvel'8ies to which the UDited Statea shall be 
a party. 

(e) Controversiee between two or more states. 
(t) Oontroversies between a state and citizens ot aD

other state. 
(go) Controversies between citizens ot d11ferent states. 
(h) Controvel'8ies between citizens of the same state 

claiming lands under grants ot d11ferent states. 
(i) Controversies between a state, or the citizens there

ot, and foreign states, citizens, or subjects. 

General ConaidD'ationa. 

The judicial department of the. federal government Is fnTested, 
by this clause, with powers which are even more extensive than 
those of the legislative or executive branch.. It Is clothed with 
jurisdiction over all controversies which may involve the interpre
tation of the national constitution or the enforcement of nationa] 
laW8 and treaties, thus securing, &0 far a8 it rests with the courts, 
the supremacy of the central government within its proper sphere. 
And it possesses jurisdiction in all those classes of cases where the 
iDtervention of the federal judiciary is necessary or approprill.te 
to insure the peaceful and harmonious relations of the !bt~s with 
each other, and to maintain the rights of citizens of the several 
states. But further, it was feared that the courts of the states might 
be in1luenced to an undue rigor, or unfair discrimination, against cit· 
lzens of other states or foreigners coming before them as plaintiffs 
or defendants, and for that reason cases to which such persons should 
be parties were, for the most part, taken within the sphere of federal 
cognizance, even though they might not involve the maintenance or 
application of federal law. 

Attention should be paid to the words in which this grant of power 
Is expressed. It is extended to all "cases" of a particular character. 
Before there can· be any proper exercise of the judicial power a "case" 
must be presented in court for its action. A case implies parties, an 
assertion of rights, or a wrong to be remedied.18 It extends to all 
cases in law or equity. And it is held that with the exception of 

II MWer. Conn. p. 31 .. 

BL.CONST.L.-8 
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adiniralty, all modes of procedure for the assertion of rights must 
be arranged under one class or the other, either law or equity. 
Hence, the terms used include criminal eases, arising under the con· 
stitution or laws, as well as civil issues.u It will be perceived, In 
general, that the cases to which the federal judicial power extends 
may be arranged in two classes. The first includes all cases arising 
under the constitution or laws or treaties. And here it is the char
acter of the suit which gives jurisdiction, without reference to the 
character· of the parties. The second class includes controversies 
between states, between a state and citizens of another state, be
tween citizens of different states, and between a state or its citizens 
and aliens. Here the jurisdiction depends entirely on the character 
of the parties without reference to the subject of the controversy.IO 

Legialaticm of Congresa. 
Although the federal Judicial power Is defined and granted by 

the constitution, its provision, in this respect, was not self-execut
ing. That is, the judicial power could not come into practical oper
ation until courts were created by congress and their jurisdic
tion regulated. The supreme court Is a constitutional coun, but 
It was necessary for congress to make provision for Ita organization 
and fix the number of judges. All the rest of the judicial power 
of the United States remained to be dealt with by congress. And 
in creating the courts, congress was under no obligation to occupy 
the entire field of judicial power marked out by the constitution. 
In fact, much of the judicial power which might be made exclusit'e 
in the federal courts stlll remains concurrent in the state courts. 
The first act of congress directed to the organization of the federal 
,ystem of courts and the regulation of their jurisdiction was the 
judiciary act of 1789. One of its authors was Oliver Ellsworth, 
afterwards chlef justice of the United States. It 18 rega.rd.ed as 
a contemporaneous exposition of the nature and extent of the fed
eral judicial power. And though it has often been amended or 
changed In details, yet the framework of the great system which 
It established, and all its essential particulars, remain the same. 
It organized the supreme court, with a chief jUBtice and five assOo 

11 Tennessee v. Davis, 100 U. S. 257. 
10 Cobena T. VlrglnJa, 6 Wbeat. 264. 
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elate justices, which number has since been increased to eight. It 
provided for three judicial circuits and thirteen judicial districts, 
with Courts in each. And it apportioned the federal judicial power 
among these courts, not, however, mUng up the full measure grant
ed by the conetitution. For instance, although a case involved a 
federal question, yet it could not, until 1875, be brought in a fed
eral court unless there was also a diversity of citizenship between the 
parties. 

JuriMli.t:tion oj Federal Cbum. 
As the law now stands, the federal courts have original and ex· 

elusive jurisdiction af cases between states or between the United 
States and a state; cases against ambassadors and consuls; crimes 
ugainst thE> United States;21 cases under the national bankrupt law; 
cases involving patents and copyrights; suits for penalties and 
forfeitures under federal laws; all civil causes of admiralty and 
maritime jurisdiction, sating to suitors in all cases the right to a 
common-law remedy where the common law is competent to give 
It; and seizures under the laws of the United States, on land or 
waters not within the admiralty and maritime jurisdiction.22 They 
have original jurisdiction of caseB arising under the constitution 
or laWI of the United States or treaties, and also those involving 
controversies between citizens of different states, provided the 
amount in controversy exceeds ,2,000. If the sum in dispute falla 
below that amount, the state courts have exclusive jurisdiction, 
but the decision of the highest state court- is liable to be reviewed 
by the United States supreme court on error, if it is in denial of a 
right claimed under the constitution or an act of congress. If the 
amount exceeds ,2,000, the federal courts have concurrent jurisdic
tion with the state courts in both these classes of cases. But if the 
action is originally brought in the state court, it is liable, under 
-certain conditions to be mentioned hereafter, to be remllved into 
the federal court for trial and determination. The federal judicial 
power being limited, the federal courts are to be regarded WI courts 
i)f limited {though not inferior) jurisdiction. 

II Coogreas IDA,. constitutionally provide that the jurladlctlon ot prosecU
tiona brourht tor violations of the laws of the United States shall be .
duslve In the federal courts. People v. Fonda, 62 Mich. 401, 29 N. W. 26. 

I. Rev. St. U. S. I 7lL 
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Federal Qu.tion& 

The importance of confiding to the federal courts the ultimate 
decision of all questiona arising under the constitution or law. of the 
United States or treaties is easily seen. The orderly and BUcceeaful 
working of IOvernment, or even its very existence, depends upon a 
tlxed and harmonioua interpretation of the organic law and the stat
utes passed in pursuance of it. But the grant of jurisdiction to the 
federal courts over controversies involving federal questions does not 
deprive the state courts of the right to construe and apply the federal 
constitution or acts of congress whenever they are properly involved 
in the cases before them. But the decisions of the federal courts. 
on theBe questiona are authoritative. 

A case arises under the constitution, not merely where a party 
comes into court to demand something conferred upon him by the 
(.'onstltution, a law of the United States, or a treaty, but wherever its 
correct decision u to the right, privilege, claim, protection, or de
fense of a party, in whole or in part, depends upon a correct construc
tion of either. II It is no Objection to the jurisdiction of the federal 
court that questions are involved which are not all of a federal char
acter. Jl one of the latter msts in the case, if there be a single such 
ingredient in the mass, it is su1Dcient. U And where the subject
matter of the soit confers jurisdiction on the federal courts, by reason 
of the case arising under the federal constitution or laws, the citi
zenship of the parties is entirely immaterial. II But it is not enough 
to confer jurisdiction that a federal question may arise In the ease; 
it moat actually arise and be necessary to the determination of the 
controversy. II A suit cannot be said to be oue arising under the COD

stitution or laws of the United States until it has been made to ap
pear in some way on the face of the record that some title, ~ght, priv
ilege, or immunity, on which the recovery depends will be defeated 
by one construction of the constitution or laws or sustained by an 

.. Tennessee v. Davia, 100 U. 8. 257: New Orleana, M. 4: a. R. 00. Y. MI. 
alaalppl. 102 U. B. 185. 

U Mayor Y. Cooper, 6 Wall. 247. 
n Wilder Y. Bank, 9 Blss. 178, Fed. Cas. No. 17,651: Flaeher Y. Nell, e 

Fed. 89; Sawyer v. Parish of Concordia, 12 Fed. 754; Lawrence V. Norton, 
18 Fed. I: Norfolk Trust Co. v. Marye, 25 Fed. 654. 

II Bolling v. Leraner, 91 U. S. 694: Kansas Endowment Aaa'n Y. Kansas, 
120 U. S. 103, 7 Sup. Ct. 400. 
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opposite construction.2T And when any question arising under the 
laws of the United t:itates hu been once clearly and unequivocally 
adjudicated by the supreme court, it is no longer a proposition for 
judicial inquiry by the inferior federal coortB. No i88ue growing 
oot of any statute which has once been so adjudicated can be said 
to involve in its determination the construction of such statute. II 

Under this erant of power, the federal courts may be invested with 
Jurisdiction of all controversies to which federal corporations are 
parties, becaOBe all such cases may be said to arise under the laws of 
the United States. It So, where the question at issue is whether a 
Dte constitution, statute, or ordinance, relied on and a1fecting the 
rights of the parties,. does or does not impair the obligation of COD.' 

tracts, this is such a. federal question as will authorize the removal 
of the suit into a federal court. I. But the mere fact that the suit Is 
brought upon a judgment recovered in a federal court does not make 
It one arlsing onder the constitution or laws of the United States, 
unless some question is raised distinctly involving the federal con· 
etitution or statutes. II 

au. AriIiftg under 2\-eaa.. 
As the federal government Is the only power in thla country which 

an make treaties, it is proper and necessary that the jurisdiction to 
oonatroe them and determine their scope and effect mould be con· 
Aded alone to the national authorities. A treaty Is primarily a com· 
pact between independent nations, and in that aspect of it the courts 

• have nothing to do with Its observance. But it is alao the supreme 
law of the land, and it may become the foundation of private rightS, 
and when that is the case, it becomes a proper subject of judicial in· 
quiry and action. II 

.f Ames Y. KaD88JI, 111 U. B. 449, " Bup. Ot. 487; Btarin Y. Olty of New 
York. 115 U. S. 248, 6 Bup. at. 28; Germania InB. 00. Y. Wiaconain, 119 U. S. 
~73, 7 Sup. Ot. 260 • 

• 1 Inez Min. 00. Y. Kinnq, 46 Fed. 882; Blue Bird Min. 00. Y. Large7,49 
.. eeL 289 . 

•• O.bom Y. Bank of U. B., 9 Wheat. 788. 
I. M1J1T&7 T. Charleston, 96 U. S. 432; People Y. IUlnol. Cent. R. 00., 16 

1'ed.881. 
11 Provident saT. Lite Aaaur. Soc. T. Ford, 114 U. S. 885, 15 Bup. Ot. 11~. 
IS Head Mone7 Caees, 112 U. S. GSO, Ci98, 15 Bup. Ot. ~7; Hauenstein T. 

L7Dham. 100 U. S. 488. . 
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Case8 .Affecting Ambaaadorao 

Since the privileges of diplomatic agents are accorded to them .. 
to their sovereigns or governments, and not for their personal ad
vantage, it is proper that the courts of the government to which the,. 
are accredited, and with which alone they can have ofllcial dealings, 
mould have exclusive cognizance of suits in which they are parties. sa 

Accordingly the constitution extends the judicial power of the United 
States to cases atfecting ambassadors, other public ministers, and con
suls. And congress, at an early day, enacted that the supreme court 
"shaIl have exclusively all such jurisdiction of suits or proceedings 
against ambassadors, or other public ministers, or their domestics or 
domestio servants, as a court of law can have consistently with the 
law of nations; and original, but not exclusive, jurisdiction of all 
Buits brought by ambassadors, or other public ministers, or in which 
a consul or vice-consul is a party."" As an ambassador stands in 
the plaoe of his sovereign, he is not subject to the municipal laws of 
the state to which he is accredited. And as immunity from alI a~ 
countability to such laws is necessary to enable him to exercise his 
diplomatio functions freely, he can neither be sued in the civil 
courts nor arrested and tried for any breach of the criminal laws. 
This is a rnle of international law to which there are very few ex
ceptions, if any. The misconduct of a minister can be redressed 
only by international negotiation, and if he is to be punished, it can 
be done only by his own country. But a minister may consent to 
the prosecution of civil proceedings against him. And the courts. 
are open to him if he desires to seek redress for injuries committed 
against him. The official character of an ambassador or minister is 
proved by a certificate from the secretary of state. This will be ac
cepted by the courts as sufficient, and if it 1& produced, they will not 
go into collateral or argumentative proof. U An indictment for vio
lating the law of nations by offering violence to the person of a for
eign minister is not a case atfecting ambassadors, within the mean
ing of the constitution. II 

II Davll v. Packard, 'I Pet. 2'11. 
a6 Rev. st. U. B. I 68'1. 
II In re Balz, 135 U. S. 408, 10 Sup. at. 8M. 
II U. So v. Ortega, 11 Wheat. 4670 
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.Admiralty cmd MaritifM Cb-. 
The GOurt of admiralty was originally 80 called because It was b:eld 

by the Lord High Admiral of England. Ita jurisdiction extended to 
causes of action (principally criminal) arising on the high seas or 
on the coasts or in ports and harbors, but not within the body of 
any county. If the matter occurred "infra corpus comitatus," it was 
subject to the jurisdiction of the ordinary civil courts, not that of the 
admiral. But in respect to the territorial limits of this jurisdiction, 
the United States hils departed from the English rule. At first, and 
for some years, "there was a diversity of opinion between the courts 
of the United States as to whether the extent of the jurisdiction 
conferred by the constitution 'to all cases of admiralty and maritime 
jurisdiction' was to be limited; one party contending that it was to 
be interpreted by what were cases of admiralty jurisdiction in Eng
land when the constitution was adopted, and the other party con
tending that It was to be as broad as the jurisdiction conferred upon 
the admiralty courts as they existed in the colonies and states prior 
to the adoption of the constitution. The extent and exact nature 
of this jurisdiction were well known to the authors of the constitu
tion when that instrument was framed. There had been important 
controversies between the states as to the extent and nature of the 
jurisdiction of their respective admiralty courts; and the want of an 
harmonious and uniform system of administering the admiralty laws 
was greatly felt, and one of the chief arguments in favor of the adop
tion of our present constitution. The. inability of the confedera
tion preceding our present Union of states to reconeile these con
tUds in the jurisdictions of the several states had been made so 
apparent by one or two cases which attracted the attention of all the 
people of the di1Jerent states that it was the purpose of the authors 
of the constitution to ",est in the federal courts of the new govern
ment ample power to cure all these notorious conceded defectR." IT 

In BOme of the early cases, it was held that the admiralty courts hnd 
no jurisdiction over a vessel which was engaged exclusively in the 
navigation of the Miseissippi river and its tributary streams." But 

IT The 0It7 of Toledo, 78 Fed. 220. 
II The Orteaua Y. Phtebua, 11 Pet. 17G; The Thomas Jefferson, 10 Wheat. 

4.28. 
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In the case of Waring v. Clarke," the cause of action arose out of a 
collision on the Mississippi river ninety Iniles above New Orleans, 
but within the ebb and flow of the tide. And it was held that thia 
clause of the constitution was neither liInited to, nor to be inter· 
preted by, what were cases of adIniralty jurisdiction in England when 
the constitution was adopted, and that in cases of tort or collision 
as far up a river as the tide ebbs and flows, the admiralty courts bave 
jurisdiction, although the plac~ m83 not be on the high seas, but 
within the body of a county. And by an act of 18415, congress ex
tended the jurisdiction to the Great Lakes. And the supreme court 
has entirely repudiated the doctrine that "navigable waters" are such 
only as are atfectea by the tide, substituting the rule, as better adapted 
to the circumstances of our country, that waters navigable in fact 
are navigable in law. Thus the admiralty jurisdiction was extended 
to all public navigable lakes, rivers, and waterways which are used, 
or may be used, as highways for commerce to be carried on between 
states or with foreign nations. U But where a damage done is done 
wholly upon land, the fact that the cause of the damage originated 
on water subject to the admiralty jurisdiction does not make the 
case one for the adIniralty." And although the admiralty jurisdic
tion of the United States may extend within the boundaries of a 
state, following the course of a navigable river or lake, yet it does 
not deprive the state of all jurisdiction over the territory covered by 
such navigable water, but only of. such portion of its jurisdiction as 
relates to admiralty or maritime causes. Hence if a crime against 
the laws of t4e state is committed on such waters, within the limits 
of (be state, the jurisdiction to try and punish it belongs to the 
state and not to the federal admiralty court.n 

The federal admiralty courts Inay take jurisdiction over foreign 
veasels, and their oftlcers and crews, in the ports of the United States, 
but are not obliged to do so, and may exercise a discretion in such 
cases. ''For circumstances· often exist which render it inexpedient 
for the court to take jurisdiction of controversies between foreigners 
in cases not arising in the country of the forum; as, where thq are 

"5 How. 441. 
60 The Genesee Chief, 12 How. 44S. 
u The Plymouth, 3 Wall. 20. 
n Scott v. The Young America, Newb. 101, Fed. Cns. No. 12,M9. 
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governed by the laws of the country to which the parties belong and 
there is no diftlculty in a resort to its courts, or where they have 
agreed to resort to no other tribunals. The cases of foreign sea
men suing for wages, or because of ill-treatment, are often in this 
eategory, ana the consent of their consul or minister is often required 
before the court will proceed to entertain jurisdiction. But where 
the voyage is ended, or the seamen have been dismissed or treated 
witli great cruelty, it will entertain jurisdiction even against the 
protest of tlie consu1. But although the courts will use a dis
eretion about assuming jurisdiction of contro\"ersies between foreign
ers in cases arising beyond the territorial jurisdiction of the country 
to which the courts belong, yet where such contro\"ersies are communis 
juris, that is, where they arise under the common law of nations, 
special grounds shoula appear to induce the court to deny its aid 
to a foreign suitor when it has jurisdiction of the ship or party 
eharged." .. But no suit in rem in admiralty can be sustained, or 
eeizure made by the marshal, under process against property of the 
VntteCl States or of a foreign government, the same being employed 
in or aevotea fo the public service and in the J)088ession of oftlcers of 
the government. U 

It should here be Doted that the admiralty jurisdiction Is 
an entirely distinct and separate thing from the power of 
eongrf:ll to regulate commerce. Neither depends at all upon the 
other Where the admiralty jurisdiction is invoked, it is the nature 
of the cause of action and the place where it arose which must 
govern, and not the character of the commerce in which the vessel 
may be engaged. Thus, for instance, the case of a collision between, 
two ships on a navigable river or one of the Great Lakes is within 
the admiralty jurisdiction, notwithstanding the vessels were trading 
between ports of the same state and engaged wholly in internal 
eommerce.U So also, in respect to the nature of the action, calle!:! of 
admiralty and maritime jurisdiction are not defined by the constitu
tion, nor do they depend upon it, nor "arise under it." They are de
termined by the ancient and settled rules of the admiralty jurisdic
tion, but are Dot limited either by the statutes or the judicial deoi-

.. The Belgenland, 114 U. S. 355, IS Sup. Ct. 860; The Carolina, 14 Fed. 421. 
•• LoDg v. The Tampico, 16 Fed. 49L 
•• The Commerce, 1 Black, 57~ 
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sions- of England." Although the cause of action may be created by 
a state statute, and unknown to the ancient admiralty law, (as, liens 
on vessels for certain kinds of supplies or materials,) yet if it is prop
erly of a maritime nature, the federal courts, sitting in admiralty, 
wfll take cognizance of it and enforce it. U 

The principal subjects of admiralty jurisdiction may be arranged 
under two heads, viz., those arising out of maritime torts, and those 
arising out of maritime contracts. In cases of the former class, the 
jurisdiction aepends upon locality. That is, the cause of action must 
be in the nature of a tort, of civil cognizance, and it must have arisen 
on waters subject to the admiralty. In cases of the latter class, the 
jurisdiction does not depend at all upon locality, but upon the nature 
of the contract. That is, the admiralty courts will have jurisdiction 
if the cause of action is founded on a contract which is of a mari
time natUl'e and relates to maritime business, no matter where it 
may have been made." The classes of maritime contracts are nu
merous. Thus, a policy of marine insurance is a maritime contract 
and therefore of admiralty jurisdiction." So, also, says Judge Story 
in the case cited, are "charter parties, affreightments, marine hypothe
cations, contracts for maritime service in the building, repairing, 
and navigating ships, contracts between part owners of ships, con-

. tracts respecting averages, contributions, and jettisons." It is well 
settled that a charter party is a maritime contract,IO and the same 18 
true of an agreement of consortship between the masters of two ves
sels engaged in the business of salving.11 Claims for pilotage fees 
are within the jurisdiction of the admiralty, II and of course claims 
~y seamen for wages, and also a claim by shipwrights for work done 
and material found in the repair of a vessel employed in plying on 
navigable waters." Again, a bottomry bond is a maritime contract 
of which admiralty has jurisdiction." But an ordinary mortgage 

"New England Mut. Marine Ins. 00. v. Dunham, 11 Wall. 1. 
n Ex parte McNIel, 18 Wan. 286; The Lottawanna, 21 WalL 558. 
.. The Belfast, 7 Wall. 624. 
"De Lovlo v. Bolt, 2 Gall. 898, Fed. Ou. No. 8,776. 
10 The Ffteshlre, 11 Fed. 748. 
11 Andrews v. Wall, 8 How. 568. 
II Ex parte Hagar, 104 U. S. 520. 
II Peyroux v. Howard, 7 Pet. 324. 
It The Draco, 2 Sumo. 157, Fed. Ca8. No. "OG7. 
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of a ship, not made with any special reference to navigation or the 
perils of the sea, is not a maritime contract. II 

The constitution does not declare that the jurisdiction of the fed· 
eral courts in admiralty and maritime cases shall be exclusive. But 
by an act of congress it is provided that the district courts of the 
Lnited States shall have jurisdiction "of all civil causes of admiralty 
and maritime jurisdiction, saving to suitors in all cases the right of 
a common·law remedy, where the common law is competent to give 
it, and of all seizures on land and on waters not within admiralty 
and maritime jurisdiction. And such jurisdiction shall be exclu· 
sive, except in the particular cases where jurisdiction of such causes 
and seizures is given to the circuit courts; and shall have original 
and exclusive cognizance of all prizes brought into the United 
States." 18 Of this statute it has been said: "Examined carefully, 
it is evident that congress intended by that provision to allow the 
party to seek redress in the admiralty if he saw flt to do so, but not 
to make it compulsory in any case where the common law is compe
tent to give him a l'E'medy." IT State statutes which attempt to 
confer upon state courts a remedy for marine torts and marine con
tracts by proceedings strictly in rem are void, because in conflict with 
this act of congress. These statutes do not come within the saying 
clause concerning common-law remedies. But this rule does not 
prevent the seizure and sale by the state courts of the interest of 
any owner in a vessel, by execution or attachment, when the pro
ceeding is a personal one against such owner, to recover a debt 
for which he is personany liable. Nor does it prevent any action 
which the common law gives for obtaining a judgment in personam 
against a party nable on a marine contract or tort. II The federal 
courts have not exclusive jurisdiction of suits in personam growing 
out of collisions between vessels while navigating a river; for the 
right to a cemmon·law remedy is expressly saved to suitors, and "that 
there has always been a remedy at common law for damages by colli· 
lion at sea cannot be denied." It A state statute may create mario 

II Bogart v. The Jobn Jay, 17 Bow. 899. 
II Rev. at. U. B. H 1563, 711. 
n American B. B. Co. v. Cbase, 16 Wall. 622-
II Tbe Blne v. Trevor, " Wan. fiM. 
I'Scboonmaker v. Gilmore, 102 U. B. 118. 
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time liens in favor of persons wbo did not before possess such 1il'ns. 
but cannot authorize their enforcement by proceedings in rem In the 
sfate courts; that, however, does not prevent their enforcem~nt in 
the admiralty coutU. II 

Aliena. 
The federal jurisdictiou attachel!J to a .case where one of the 

parties is a foreign state or one of its subjects ur citizens and the 
other is a state of the Union or one of its citizen. Where both 
parties are aliens the federal courts have no jurisdiction.1l An 
Indian residing within the United States is not a "foreign citizen 
or subject" within the meaning of the constitution, and cannot on 
.that ground maintain a suit in the federal courts." But a corpo-
ration existing under the laws of a foreign country is deemed an 
alien within the meaning of this clause; that is, it is presumed to 
be made up of corporators who are citizens or subjects of the govern
ment which chartered It. II An alien continues to be a "citizen or sub
ject of a foreign state" until he has been fully naturalized under 
the laws of the United States. The fact that he has made his pre
liminary declaration of intention to apply for naturalization will 
not deprive him of the right to. sue and be sued in the federal courta; 
nor will the fact that the state in which he resides baa given him 
the right to vote or such other attributes ot citizenship as lie with
in the gift of the state. U Suits may be maintained in the federal 
courts only by "alien friends", that is, citizens or subjects of a tor
eign nation with which our own country is at peace. It fs not ao
cording to the rules of international law to open the courts to alien 
enemies. 

Suits Bettoun Oi.tizem of Different State&. 
The reasoD for giving to the federal courts jurisdietlon of eon

troversies between citizens of di1Ierent states WIl8 the apprehension 
that a citizen sued in the courts of his own state by a non-resident 
might be able to prevail unjustly, in consequence of his local in1l0-

eo The Menomlnie, 86 Fed. 197. 
11 Montalet v. Murray, 4 Cranch, 48. 
.. Karraboo v. Adams, 1 Dill. 344. 
II Society for the Propagation of the Gospel Y. New Ba'TeD, 8 Wh_t. 48f • 
•• MlDDeapolla v. Reum, 6 O. 0. A. 81, 66 Fed. Gi6. 
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ellce. or the prejudice against citizens of other states, or state pride 
and jealousy. This baa proved to be the largest source of federal 
jurisdiction. Cases between citizens of different states very far 
outnumber all other claBBes of actions in tile circuit courts. "Cit
Izenship" and "domicile" are eonsidered as equivalent, for the pur
pose of this provision of the constitution. Inasmuch 88 the eauses 
which led to ita introduction depend on the fact of residence in 
different states, and have nothing to do with the political aspects 
of citizenship. n 

A citizen of the District of Columbia. or of one of the territories, 
not tJeing a "citizen of a state," cannot maintain a suit in the fed
eral courts against a citizen of a state." But it is now well settled 
that for all purposes of federal jurisdiction a corporation Is conclu
sively considered to be a citizen of the state which created it, and 
110 averment or proof as to citizenship of its members elsewhere, 
offered with a view to withdrawing the cause from the cognizance 
of the federal court, is admissible or material.l7 This, however, does 
not prevent the corporation from suing, or being sued by, one of 
its stockholders, as such, who resides in another state. II And a 
corporation created by the laws of one state, although consolldated 
with another of the same name in another state, under the author
ity of a statute of each state, is nevertheless, in the former state, 
a corporation existing under the laws of that state alone." In 
order to confer jurisdiction on the federal courts in this class of 
cases, the requisite diversity of citizenship between the parties must 
appear on the face of the record.To 

•• Gasalea Y. BalloD, 6 Pet. 761: Shelton 1'. Tfftln, 6 How. 168. 
II Hepburn v. Ellzey, 2 Crancb. 445; Sere 1'. Pltot. 6 Cranch, 332; New 

Orleans v. Winter, 1 Wbeat. 91; Barney 1'. Baltimore. 6 Wall. 280; Scott 1'. 
Jones, 5 How. 343; Cissell'. McDonald, 16 Blatcht. 150, Fed. Oas. No. 2,729; 
Watson 1'. Brooks, 13 Fed. 540. 

OT Louls1'flle, a. &: O. R. Co. v. Letson, 2 How. 497; Whitton v. RallwllJ' 
Co., 13 Wall. 270; Steamship Co. v. Tugman, 106 U. S. 118, 1 Sup. Ct. 58; 
Sbaw 1'. Quincy MIn. Co., 1~ U. S. 444, 12 Sup. Ct. 935; Bank of U. S. v. 
Devauk, 5 Cranch, 61. 

•• Dodge v. Woolaey, 18 How. 33L 
.. Muller v. DoW8, 94 U. S. 444. 
TO Bingham 1'. Cabot. 8 Dall. 882; Jackson Y. Ashton, 8 Pet. 148; Balle, 1'. 

Dozier, 6 How. 28. 
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Land Granta of Different Statu. 
The federal jurisdiction in this class of case~ del)end~ partly upon 

the citizenship of the parties and partly upon the charactel' of the 
particular issue. ''It was supposed that where there were grants 
under the authority of different states, there would be controversies. 
This provision was therefore introduced here for the purpose of 

giving the federal courts jurisdiction of that class of cases." 11 

Some few cases have heretofore been brought in the courts of the 
Cnited States under this provision. II 

UNITED STATES AS A PARTY. 

89. The United States, being a'sovereign and independ
ent nation, is not liable to be made defendant in any suit 
or proceeding without its own consent, either in one of its 
own courts or in the courts of a state.71 But it may, 88 

plaintiif, institute proceedings against an individual or a 
state in any proper cour1i-

There is one apparent exception to the immunity of the United 
States against suits. That is the case of proceedings to appropriate 
property to public use under the power of eminent domain. It fa 
admitted that land within a particular state, purchased and held by 
the United States as a mere proprietor, and not appropriated to or de-

Tl Miller, Const. 334. 
II See Town of Pawlet v. Clark, 9 Oranch, 292: Colson v. LewiS, 2 Wheat. 

871. 
TI No suit can be maintained agalnst the United States, or agalnst Ita prop

erty, without express authority of congress; and the United States hu never 
consented to be sued In the courts of a state In any case. No ofllcer ot the 
executive department has. authority to waive the exemption ot the United 
States trom sUIt. Stanley v. Schwalby, 162 U. S. 2M, 16 Sup. Ct. 7M. But 
the exemption ot the United States from suits Is limited to suits against the 
government directly and by name, and cannot successfully be pleaded In tavor 
ot ofllcers and agents of the United States when sued by private persona tor 
property In their pOllse88lon as such ofllcers and agents. In such cases. a 
court ot competent jurisdiction over the parties before It may Inquire Into 
the lawfulness ot the possession ot the United States. as held by such o1Dcera 
and agents, and give judgment according to the result ot that Inquiry. U. S. 
v. Lee, 106 U. S. 196, 1 Sup. Ct. 240. 
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signed for any specific use pertaining to the functions of the national 
government, may be condemned and appropriated for streets, high
ways, or other public purposes; and this implies some sort of judi
~ial proceedings to ascertain and foreclose the interest of the United 
States." And since, in the administratiou of governmpnt, many 
claims accrue to individuals against the United States which ought, 
In justice and fairness, to be submitted to the examination of a ju
dicial tribunal and enforced if found to be valid and legal, the gov
ernment has established a court for this purpose, called the "Court 
01 Claims." Various acts of congress ha\"e referred claims to the 
arbitrament of this tribunal or specified the classes of actions which 
may be brought in it. It may give judgment ngainst the United 
States if it finds the legal right to be with the claimant. But there 
is no way of enforcing its judgments, since no constraint can be 
put upon the United States. In practice, however, congress, sooner 
or later, always appropriates money to pay sucll judgments. 

As a plaintiff, the United States may institute and maintain a 
.ult either in one of ita own courts, or in the court. of a state, or 
in those of a foreign nation, according to the nature of the cause 
of action and the circumstances which determine the selection of 
II foruOl. 75 It '5rings many suits In the inferior federal courts, not 
only criminal actions against individuals, but suits to recover prop
erty, taxes, penalties, and the like. The United States may sue 
one of the states, and the proper forum for such a proceeding il the 
supreme court, which has original jurisdiction of it.7I But in all 
other cases the government may choose its own forum, unless re
stricted by an act of congress. 

STATES AS PARTIES. 

90. Since the adoption of the eleventh amendment, a 
tltate of the Union cannot be sued by any private person. 
But one state may Bue another state, and a state, aa plain-

f6 U. 8. T. Ohlcago, 7 How. 185; Union Pac. Ry. Co. T. Burlington'" M. R. 
B. Co., 8 Fed. 106; Northern Pac. R. Co. v. St. Paul, M. 4: M. Ry. Co., Id.702. 

71 U. S. T. Wacner, L. R. 2 Ch. App. 582: Queen of Portugal v. Glyn. 7 
Clark 4: F. 466. 

11 U. S. T. Nortll CarolIna, 136 U. S. 211, 10 Sup_ Ct. 920: U. S. v. Texas, 
143 '0. S. 621, 12 Sup. Ct. 488. 
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tift', may 1D8titute proceedings against an individual, and 
in these cases the supreme court of the United States baa 
orJ.ginal jurisdiction. 

Stata (U Def~dD.n"', 
In the case of Chisholm v. Georgia," it was ruled that, under the 

language of the constitution and ot the judicia.ry act of 1789, a 
state of the Union was liable to be sued in the federal courts, against 
its will, by a citizen of another state or an alien. This decision 
occasioned 80 much surprise, excitement, and apprehension, that at 
the first meeting of congress after its promulga.tion the eleventh 
amendment was proposed, and wa.s In due course adopted. Thls 
amendment actually reversed the decision of the supreme court. 
It provides that "The judicial power of the United States shall not 
be construed to extend to any suit In law or equity commenced or 
prosecuted against one of the United States by citizens of another 
state or by citizens or subjects of a.ny foreign state." Long after 
the da.te of the amendment, the question was raised whether a 
state could be sued in a federal court by one of its own cit:1zen8, upon 
a suggestion that the case was one arising under the constitution 
or laws of the United States. It was ingeniously argued that, under 
the language of the constitution, a case so arising is within the 
federal jurisdiction without any regard to the character of the par
ties; that a state is not exempted under this clause; and that the 
eleventh amendment does not deny the jurisdiction of the federal 
courts in cases where a state is sued by one of its own citizens. But 
the court refused to accede to the reasoning, and held that the suit 
would not lie. TI At the present time, therefore, the rule is that a 
state cannot be sued by any private person, whether it be one of its 
own citizens, or a citizen of another state, or an alien. TI But there 
are still certain cases in which a state may be made a defendant 

"2 DalL 419. 
fI Hans v. LoUisiana, 134 U. S. 1, 10 Sup. at. 5Oi. 
,. It Is now entirely customary for a state to make provlsloD for the main

tenance of suits against It by private persons In Its own courts. But an aet 
of the legislature authorizing a party to sue the state does not authorize the 
Issuance of a writ of fieri facias. commanding the seizure and sale of prop.. 
erty of the state to satisfy the judgment rendered In such suit. The only ef
fect of such a Judgment is to effect a settiement of dl!'puted questlons of fact 
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without ita consent. It may be sued by the United States,IO by 
another state, and probably also by a foreign prince or government. 

To bring a case within the eleventh amendment, it is not necessary 
that the state should be formally or nominal1y a party to the suit; 
it fa enough if the state, though not made a party to the record, is 
the real party in interest.81 But this amendment does not operate 
to prevent counties In a state from being sued in the federal courts. II 
And "the immunity from suit belonging to a state, which is respected 
and protected by the constitution within the limits of the judicial 
power of the United States, is a personal privilege, which it may 
waive at pleasure; 80 that In a suit, otherwise well brought, in which 
a state had sufficient interest to entitle it to become a party defend· 
ant, its appearance in a court of the United States would be a vol
untary submission to its jurisdiction; while, of course, those court. 
are always open to it as a suitor in controversies between It and citi
zens of other states." II 

Questions frequently arise u to the effect of the eleventh amend
ment, In actions aga.inst state omcera, wherein It is alleged that a 
law of the state has assumed to violate the obUgation of its oon
tracts. The rule fa thus settled: If the suit Is brought against the 
omcel'll of the state as representing the state's action or liability, 
or demands afIlrmative official action on the part of the defendants 
to secure the performance of an obligation which belongs to the state 
In its political capacity, the effect fa to make the state itself a real 
party, against which the judgment will 80 operate as to compel it 
to perform Its contracts, and the suit fa not maintainable. But it 
the suit is brought against defendants who, claiming to act as 
o1ftcers of the state, and under the color of an unconstitutional 
lItatute, commit acts of wrong and injury to the rights and properv 
of the plaintiff acquired under a contract with the state, and tho 
make themselves trespassers and personally liable, In that caRe, 
whether the suit fa brought to recover money or property, or for 

IUld Jaw Involved, morally binding on the state, but po88eBsing no executol'1 
force. Carter v. State, 42 La. ADn. 927, 8 South. 836 . 

•• U. S. T. North CarolIna, 136 U. S. 211, 10 Sup. Ot. 920. 
at Poindexter v. Greenbaw, 114 U. S. 270, IS Sup. Ct. 903, 982. 
at Lincoln Co. v. Luning, 133 U. B. 529, 10 Sup. at. S63. 
.. Clark v. Barnard, 108 U. S. 436, 2 Sup. Ot. 81&. 

BL.CONST.L.-I0 
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damages, or for injunction or mandamus, it is not, within the mean
ing of the eleventh amendment, an action against the state." A suit 
against railroad commissioners of a state, to restrain enforcement 
of their rates and regulations, as unjnat and unreasonable, the state 
having no direct pecuniary interest therein, is not a suit against the 
state within the meaning of the a.D\endment;.1I And so, where a 
statute of a state exempts certain property from taxation, a suit 
brought against state and county officers, to restrain them from 
assessing such property, is not in name or eftect a snit against the 
state, but is maintainable in the federal courts." And the fact that 
a state is a stockholder in a private corporation does not deprive 
the courts of jurisdiction of suits against such corporation." The 
eleventh amendment, it is held, does not restrict or take away the 
appellate jnrisdiction of the supreme court in cases where a contra
Tersy arises under the constitution or laws of the United States, 
although a state xnay be a party to such controversy. And a writ 
of error will lie in such cases, although a state, having commenced 
the suit in its own courts, will thna become a defendant in error in 
the appellate court. II 

8uit.a Between Stata. 
The reason for giving the supreme court original jurisdiction of 

controversies between two or more states was partly the considera
tion that such a jurisdiction was necessary to maintain the peace-

"Pennoyer Y. McConnaughy, 140 U. B. I, 11 Sup. Ct~ 699: In re Ayers, 123 
U. B. 443, 8 Bup. Ct. 1M; Hagood v. Bouthern, 117 U. B. 62, 6 Bup. at. 608; 
Osborn v. Bank of U. B., 8 Wheat. 788; AntoD1 v. Greenhow, 107 U. B.789. 
2 Sup. at. 91: Davia v. Gray, 16 Wall 003; Board of Liquidation T. Mc
Comb, 92 U. B. 581; Poindexter v. Greenhow, 114 U. B. 270, 5 Bup. Ct. 803, 
962; Louisiana v. Jumel, 107 U. S. 711, 2 Bup. Ct. 128; Cunningham v. Macon 
&: B. R. 00., 100 U. B. 446, 3 Sup. at. 292, 609; U. S. v. Lee, 106 U. B. 196, 1 
Sup. Ct. 240. 

II Reagan T. Trust Co., 1M U. S. 388, 14 Sup. at. 1047. And see Plelr v. 
Railway Co., 6 BIBS. 177, Fed. Cas. No. 11,188; Clyde T. RaIlroad Co.,57 Fed. 
486. 

•• In re Tyler, 149 U. S. 1M, 13 Sup. Ct. 785; Secor Y. Singleton, M Fed. 
376; Sanford v. Gregg, 58 Fed. 620. 

IT Bank of U. S. v. Planters' Bank, 9 Wheat. 904; President, etc., of Bank 
of Kentucky v. Wister, 2 Pet. 318; Darrlqtoll T. Bank, 13 How. 12. 

.. Cohena T. Virginia, 6 Wheat. 2M. 
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tul and harmonious relations of the states in the Union, and partly 
in order to secure the dignity of the states themselves, which might 
justly have been deemed compromised if the settlement of their dis
putes had been intrusted to any other or inferior authority. Be
fore the constitution there ,was no court in which one state could 
sue another. In fact, while history furnishes some few illustrations 
.of a central authority invested with power to hear controversies 
between quasi-independent powers, and to arbitrate between them, 
there II no exact historical parallel for this provision of the consti· 
tution, which erects the supreme federal tribunal not merely into an 
arbitrator but a judge between states, invested with tuII jurisdic· 
tion and with power to command obedience to its decisions. That 
~urt "can not only hear and determine all controversies between 
~erent ltates, of which it il given original jurisdiction, but can 
also bring them before it by process, as it can bring the humblest 
-citizen, and declare its judgment, which it has usually been able 
to enforce."" But in order to call into exercise this jurisdiction of 
the lupreme court, it is necessary that states, as such, should be • 
actually parties in interest In the controversy, and not merely nom· 
inal parties.°' Very few cases between states have been brought in 
the supreme court, except in regard to the settlement of disputed 
boundaries. "At the time of the adoption of the constitution, there 
-enlted controversies between eleven states in respect to boundaries, 
which had continued from the first settlement of the colonia The 
necessity for the creation of some tribunal for the settlement of these 
.and like controversies that might arise, under the new government to 
be formed, must, therefore, have been Perceived by the framers of 
the constitution; and consequently, among the controversies to which 
the judicial power of the United States was extended by the consti
tution, we find those between two or more states. And that a con
troversy between two or more states, in respect to boundary, is one 
to which, under the constitution, such judicial power extends, is no 
10nger an open question in this court." 01 

10 MDler. ConBt. p. 830. 
to Fowler T. LlDdae7. 8 Dall. 411; New Bampehtre T. LoufataIuI. 108 U. B. 

"'78, 2 Sop. Ct. 176. 
01 See Rhode Island T. Masaaehosetts. 12 Pet. 8fi7: New Jerse7 T. New 

~ork, 15 Pet. 284: Mt880urt v. Iowa, 7 Bow. 660: Florida v. Georgia, 17 Bow. 
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When procelll!l at common law or in equity is to Issue from the 
United States supreme court against a state, it must be served upon 
the governor or chief executive magistrate of the state and also upon. 
the attorney general of the iltate; service upon one of them alone 
is not suftlcient. I. When the CODtrov~ is between two states,. 
the court will not apply the rules which ordinarily govern courts. 
of equity aa to the allowance of time for ruing an answer and other 
such proceedings,· because the parties in such a controversy must, in 
the nature of things, be incapable of acting with the promptnE!IB of 
an individual." And the practice is well settled that, in suits against 
a state, if the state shall refuse or neglect to appear, upon due service 
of process, DO coercive measures will be taken to compel an appear
ance, but the plainWf state will be allowed to proceed ex parte. It 

Stata aa Plaintiff •• 
The supreme court haa original jurisdiction of suits brought by a 

state against citizens of another state, as well as of controversies
between two states. That is to say, a state may sue an individual, 
being a citizen of another state, in the supreme court, aa well as 
another state." A suit by or against the governor of a atate, as. 
such, in hia oftlcial character, is a suit by or against the state." 

/ 
. JURISDICTION OF SUPREME COURT. 

91. The constitution provides that the supreme court of 
the United States shall have original Jurlsdiction 

<a) In all cases aft'ecting ambassadors, other publio 
:ministers, and consuls. 

(b) In caaea in which a state aha1l be a party. 

478; Alabama T. Georgia, 23 How. 1!O5; Virginia v. West VIrginia, 11 WaD. 
89; Mtseourl T. Kentucky, Id. 895; Indiana v. Kentucky, 136 U. S. 479, 10 
Sup. Ct. 1051; Nebraska v. Iowa, 148 U. S. 859, 12 Sup. Ct. 800. 

n New Jersey T. New York, 5 Pet. 284; GraysoD v. VIrclDla, 8 DaD. 820~ 
Hupr v. South CaroUna, Id. 339. 

II Rbode Island T. MaBBacbusetts, 18 Pet. 28. 
It Massacbusetts v. Rbode ISIaDd, 12 Pet. 755 • 
.. Wlaconsln v. IDBUrance Co., 127 U. S. 265, 8 Sup. Ct. 1370 • 
.. Kentuclq T. DeDD1aon, 240 How. 68: Governor of Georgia T. Madruo, 1 

Pet. 110. 
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98. In all other cases to which the Judicial power of the 
United States extends, the supreme court may have ap
pellate jurisdiction, both as to law and fact, with such 
exceptions, and under such regulations, as congress may 
preacr1be. 

0rigWJl JuriadictiIm. 
The provision of the constitution with reference to the original 

jurisdiction of the supreme court is both a grant and a limitation. 
On the one band, it confers jurisdiction which cannot be taken away 
or abridged by any act of the legislative department. On th~ other 
hand, it precludes congress from conferring on the court, or the court 
itself from assuming, any original jurisdiction in cases other than 
thOle specUled. But the jurisdiction thus conferred by the conati· 
tuti~n is not in terms made exclusive. Consequently it is not in· 
eompetent for congreaa to invest the lower federal courts with a like 
original jurisdiction, concurrent with that of the supreme court. 
Statutory regnlatioDB with regard to this branch of the court's juris
diction have been made as follows: ''The supreme court shall have 
exclusive jurisdiction of all controversies of a civil nature where a 
8ta.te is a party, except between a state and its oitizen&, or between a 
state and citizens of other states, or aliena, in which case it shall 
bave original but not exclusive jurisdiction. And it shall have ex· 
elusively all such jurisdiction of suits or proceedings against am· 
bassadors or other public ministers, or their domestics or domestic 
llenant&, as a court of law can have consistently with the law of 
nati0D8; and original but not exclusive jurisdiotion of all suits 
brought by ambassadors or other public ministers, or in which a 
eonsul or vice-consul is a party." And again: "The supreme court 
Bhall have power to issue writs of prohibition in the district courts, 
when proceeding as courts of admiralty and maritime jurisdiction; 
and writs of mandamus, in cases warranted by the principles and 
usages of law, to any courts appointed under the authority of the 
United States, or to persons holding ofllce under the authority of 
the United States, where a state, or an ambassador or other publio 
minister, or a consul or vice-consul is a party." Also: "The supreme 
eourt and the circuit and district courts shall have power to issue 
writs of habeas corpus." t'I' 

"BeT. Bt. U. B. H 687, 688, 7GL 
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Dut these various writs, while they may issue from the supreme 
court in aid of its appellate jurisdiction, cannot be used aa original 
process save in the cases where original jurisdiction ill given by the 
constitution. Thus, the court haa power to issue a mandamus to a 
drcuit court commanding that court to sign a bill of exceptions in 
a case tried before such court," but not to an officer of the execu
tive department requiring affirmative action on his part.·· Nor can 
a writ of prohibition issue froD;l the supreme court in cases where 
there is no appellate power given by law nor any special authority 
to issue the writ; neither a writ of error, writ of prohibition, nor 
certiorari will lie from the supreme court to a circuit court in a 
criminal case.lOO 

The original jurisdiction of the supreme conrt has chiefly been 
resorted to in controversies between two states, as in the cue of 
boundary disputes, aa mentioned on a preceding page. It is also 
held that the court has original jurisdiction of a suit in equity brought 
by the United States against a state to determine the boundary be

tween the state and a territory of the United States, and that lucb 
a question is susceptible of jndicial determination. lei 

.Appellate JurUdiction. 
The constitutional provision respecting the appellate jurisdiction 

of the lupreme court is not self-executing. No appellate jurisdiction 
could be exercised without a grant of it by congreaa. And the ap
pellate jurisdiction may be regulated, enlarged, or restricted, as con
gress shall see flt.102 Since the creation of the circuit courts of ap
peala, and the vesting in them of considerable appellate jurisdiction, 
the supreme court has jurisdiction of appeals from the circuit or 
district courts only in the following cases: Where the jurisdio
tion of the court is in issue; from final sentences and decrees in 
plize cases; in cases of conviction of a capital or otherwise infamous 
orlme; in cases involving the construction or application of the consti· 
tution of the United States; in cases involving the constitutionality of 
AUl act of congress or a treaty; cases in whioh the constitution or a 

•• Ex parte Crane, f) Pet. 190. 
t. MarbU1'1 v. Madison, 1. Cranch, 18T. 
leO Ex parte Gordon, 1 Black, 503. 
101 U. S. v. Texas, 143 U. S. 621, 12 Sup. Ct. 488. 
101 Barry v. Merce1D, f) Bow. 103, 119; Ex parte McCardle, T Wall. 1506, ISla. 
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law of a state is claimed to be in contravention of the constitution of 
the United States. In all other cases the appellate jm'isdiction is in 
the circuit court. of appealL But the most important feature of thE' 
appellate jurisdiction of the supreme court (at least from the point 
of view of constitutional law) is that which gives it power to reviel1" 
the judgments of the higheSt courts of the states in certain cases. 
The judiciary act of 1789 provided that'''a final judgment or decree 
in any suit in the highest court of a state in which a decision in the 
suit could be had, where is drawn in question the validity of a treat, 
or statute of, or an authority exercised under, the United States, 
and the decision is against their validity; or where is drawn in 
question the validity of a statute of, or an authority exercised UD· 

der, any ltate, on the ground of their being repugnant to the con
stitution, treaties, or laws of the United States, and the decision is 
in favor of their validity; or where any title, right, privilege, or 
Immunity is claimed under the constitution, or any treaty or statute 
of, or commission held or authority exercised under, the United 
States, and the decision il against the title, right, privilege, or im
munity specially set up or claimed by either party, under luch eon
stitution, treaty, statute, commission, or authority, may be re-ex
amined, and reversed or affirmed, in the supreme court on a writ ot 
error." 101 The constitutionality of this act has been fully vindi
cated.1o. But the supreme court holds itself strictly within the 
limits of the jurisdiction here laid down. It will not take jurisdiC
tion to review a case thus brought to it merely on the ground that 
a federal question might have formed the basis of decision of the 
case; It must appear that such a question actually did arise in 
the case and form the ground of the judgment of the state court, 
adverse to the plaintiff in error. When the state court, in rendering 
judgment, decides a federal question, and also decides against the 
plaintiff in error upon an independent ground, not involving a fed
eral question, and broad enough to support the judgment, the writ 
of error will be dismissed by the United States supreme court with
out considering the federal question. lOll Even where it does not ap
pear upon what ground the state court placed its judgment, if the 

UI Rev. st. U. S. I 709; JudicIary Act, • 25. 
1" Martin Y. Hunter's Lessee, 1 Wheat. 304. 
UI Bacon v. Texaa, 163 U. S. 207, 16 Sup. Ct. 1023; Beaupre T. Noyea, 138 
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judgment ma,y be supported without deciding a federal question, the 
federal court will have no jurisdiction to review the case.101 But 
it the adjudication of a federal question is necessarily involved in the 
disposition of a case by the state court, it is not necessary that it 
should appear afllrmatively in the record, or in the opinion of the 
court, that such a question was raised and decided.IOT And the 
court will confine its review of the judgment of the state court to 
the questions arising under the federal constitution or laws.IOI In 
order to be appealable, the judgment or decree must have been ren
dered by the highest court of the state "In which a decision in the 
suit could be had," that is, the court of last resort for that particular 
\!ase, which Is not neceBBarily the highest court of the state.lot And 
. it must be final. The inquiry therefore is important, what are final 
judgments and decrees which may be reviewed in the supreme court? 
The general rule is as follows: A final judgment is such a judg
ment as at once puts an end to the action by declaring that the 
plaintiff has or has not entitled himself to the relief for which he 
sues. And a decree is final which disposes of the whole merits of 
the cause and leaves nothing for the further consideration of the 
court. A decree is interlocutory which finds the general equities, 
but retains the cause for reference, feigned iBBue, or consideration, 
to ascertain some matter of fact or law when again it comes under 
the consideration of the court for final disposition.1lt "When a de
cree decides the right to the property in contest, and directs it to be 
delivered up by the defendant to the complainant, or directs it to 
be sold, or directs the defendant to pay a certain sum of money to 
the complainant, and the complainant is entitled to have such decree 
carried immediately into execution, the decree must be regarded as 
a final one to that extent, and authorizes an appeal to this court, 
although so much of the bill is retained in the circuit court 88 is 

U. S. 897, 402, 11 Sup. Ot. 296; Armstrong T. Treasurer, 16 Pet. 281: Crowell 
T. Randell, 10 Pet. 868; Murdock T. City of Memphis, 20 Wall. 590. 

111 Walter A. Wood MGwlng & Reaping Mach. 00. T. Sklnner,189 U. B.298, 
11 Sup. Ct. 528. 

lOT Kaukauna Water Power Co. T. Canal 00.,142 U. S. 254,12 Sup. Ct.173. 
101 Rector T. Ashley, 6 Wall. 142. 
101 Gelston T. Hoyt, 8 Wheat. ~i McGuIre T. Com., 8 Wall. 382; Green 

T. Van Buskerk, Id. 448. 

lit 1 Black. Juagm. II 21, 4L 
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necessary for the purpose of adjusting by further decree the accouuts 
between the parties pursuant to the decree passed" 111 

The statute authorizing this kind of review in the supreme court 
Includes only the case where the decision is against the validity of a 
treaty or statute or authority of the United States, or where a state 
.tatute is upheld against objections to its validity based on the 
federal constitution or laws, or where a title or right or privilege 
claimed under federal law is denied. But thes(' cases are sufficient 
to defend the supremacy of the national constitution and lawl!I and 
protect the rights of citizens thereunder. H the decision of the 
state court accomplishes the same result, by recognizing the valid
ity of the federal statute, or denying that of the state statute, or 
allowing the right or privilege claimed, there is no need of a re
new by the federal courts, and revisory jurisdiction is very prop
erly withheld from them. 11 I 

POWERS AND PBOCEDUBJI OF FEDERAL COURTS. 

83. The federal courts, constituting a di1f'erent system 
from that of the state courts, are entirely independent of 
the latter. 

84. In cases not governed by federal statutes or treaties, 
the federal courts will administer the law of the state in 
which they Bit, including the common law, statutes, and 
customs, so far as the same is not inconsistent with fed
erallaw. 

86. The practice and procedure of the federal courts, 
except in equity and admiralty cases, is assimilated to 
that of the state within whose limits they are established. 

88. The federal courts possess all such incidental and 
adJunct powers as belong to courts of record and which 

111 1'01'1&1 T. Conrad, 6 How. 201; Thomson v. Dean, 1 Wall 842; Beebe 
Y. R1l88eU, 19 How. 283; Farrelly v. Woodtolk, Id. 288; Ogilvie v. Knox Ins. 
Co., 2 Black ({I. S.) li39; Wabash &: E. Canal 00. T. Beers, 1 Black (U. S.) 
Mi Milwaukee &: M. R. Co. v. 8outter, 2 Wall. 440; Grant v. Phoenix Mut. 
LIte Ins. Co., 106 U. S. 429, 1 Sup. at. 414; Parsons T. RobiDlOD, 122 U. 8. 
112. 1 Sup. at. 1153. 

111 MlUoarl T. Andriano, 188 U. 8. .496. 11 Sup. at.; 8815. 
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are necessary to enable them to exercise their constitu
tional and statutory jurisdIction. 

Independence of Federal and Sima Ooum. 
In regard to the mutual respect to be paid to their judicial pr0-

ceedings, and some other matters, the federal and state courts are 
not regarded as foreign to each other, but as related in the same 
way as the courts of two separate states in the Union. But in all 
other regards, they are entirely distinct and independent in the 
exercise of their respective powers. In order that each system of 
courts may pl'e8erve its own independence and that neither may en
croach upon the proper jurisdiction of the other, they are governed 
by certain fixed rules of comity and mutual respect, In eases of con
meting or overlapping jurisdiction. It should be observed, however, 
that these rules of comity do not grow out of the peculiar relations 
of the state and federal courts entirely, or the limitations upon the jur
isdiction of either, but are similar to those which obtain between any 
two courts of co-ordinate jurisdiction, as between the several superior 
courts of Great Britain or the district or circuit courts of the same 
state. In the first place, It is a well-settled rule that, of two courts 
having conCUlTent jurisdiction of any matter, the one whose juris
/- .·tion first attaches acquires exclusive control of all controversies 
respecting it involving substantially the same interests, and will 
hold and exercise this right until its .duty is fully performed and 
the jurisdictioll invoked is exhausted; and this rule applies to both 
civil and criminal cases, ansI is applied as between the state od 
national COUrts.lll As each court must be left free to exercise its 
jurisdiction once acquired, a state court will not enjoin an actioD 
brought and pending in a federal court,tu and it is expressly pro
vided by act of congress that the writ of injunction shall not issue 
from a federal court to stay proceedings in a state court, except in 
the single case of matters arising under the bankruptcy laws.u~ 

111 Bruee v. Railroad Co., 19 Fed. 842; In re James, 18 Fed. 858; OWeDlI v. 
Ballroad Co., 20 Fed. 10: Gates v. Bueki, 4 O. O. A. 116, G8 Fed. 969: Stat& 
Trust 00. v. National Land Imp. &; Manut'g Co., 72 Fed. 575. 

116 Sehuyler v. Pelissier, 3 Edw. Ch. 191. 
111 Rev. st. U. S. I 720. See Diggs v. Woleott, 4 Orancll, 179; Loutann. 

Trust Co. v. C1q of OlnelllD&tl, 73 Fed. 716. But note that this rule Is re-
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For l1i1ni1ar reasons, it is an unalterable rule that when money or 
goods have been taken into the possession of the officer of one of 
the courts (the sheriff acting under the state court or a marshal 
under the federal court) by the levy of an execution, an attach· 
ment, a writ of replevin, or otherwise, it cannot be taken from his 
possession by any writ or other process issuing from.the other court.UI 

When, for instance, the marshal has taken possession of a vessel, 
under process in admiralty, the courts of the state will not attempt, 
by the appointment of a receIver or otherwisr., to interfere with that 
posses8ion.l17 So, where a state court has full control of mort· 
gaged property under a general assignment, a federal court will not 
entertain a bill asking to have the mortgage declared to be for the 
benefit of all the mortgagor's creditors.UI And. so, an estate which 
is in course of administration in a state probate court is in gremio 
legis, and a federal court cannot take charge of the administration, 
and determine and award the distributive shares of the heirs, at 
least as regards citizens of the same state.lll A receiver appointed 
by a court of equity is an ofticer of that court, and the receiver's 
possession of the property of the trost is the possession of the court. 
No private suitor may interfere with that possession, or su~ the 
receiver, without leave of the court which appointed him. By an 
extension of this role, the state and federal courts have determined 
that neither has any power to appoint a receiver of property which 

strIcted to euea In which the proceedings were drst begun In the state court. 
It the federal court drst acquired jurlsdlctfon of the proceedings, It may pro
tect Itself agalnat being Interfered with, and may, It necessary, enjoin ad
verse proceedings In a state court. Ylck Wo v. Crowley, 26 Fed. 2Oi. 

111 Taylor v. Carry), 20 How. 583; Hagan T. Lucas, 10 Pet. 400: Smith v. 
Bauer, 9 Colo. 880, 12 Pac. 897; Wllltama v. Chapman, 60 Iowa, 57, 14 N. W. 
89: Alabama Gold Life Ins. Co. T. Glrardy, 9 Fed. 1~2; Walker v. FUnt, 7 
Fed. 435: Domestic " Foreign Missionary Soc. v. Hinman, 13 Fed. 161; 
Beckett v. Sherltr, 21 Fed. 32: Patterson T. Mater, 26 Fed. 31: Summers v. 
White. 17 Co 0. A. 631, 71 Fed. 106. 

liT Thompson T. Van Vechten, 5 Duer (N. Y.) 618. 
111 Keys Manurg Co. T. Kimpel, 22 Fed. 466. 
111 Byers T. MeA.uley, 149 U. S. 608, 18 Sup. Ot. 908. But the mere faC't 

that an administrator of a decedent's estate haa been appointed by a state 
(!Gurt bavlng jurisdiction wtll not prevent the federal court from entertaJDlq 
Jurisdiction of actions brought apinst blm sa administrator. Hook T. Payne. 
14: Wall. 252. 
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is already in the possession of a receiver previously appointed by 
the other court,u' nor in any wise interfere with the possession of 
such receiver.lll If a receiver appointed by a state court, acting 
under orders of that court, has unlawfully taken posseaslon of prop
erty which he is not entitled to hold, because it Is not included in 
1 he trust, an application should be made to the state court to cor· 
rect its order; but if it will not, an action of trespass on the case 
may be brought in the federal court, provided it has jurisdiction of 
the parties and subject·matter.lIl Again, the relation between the 
state and federal courts imposes a restriction upon the equity powers 
of either in setting off a judgment of the one against a judgment of 
the other. Hence when a federal court of equity is asked to set 
aside the satisfaction of a state judgment at law, or to determine 
equitable defenses to that judgment, as preliminary to a decree of 
set-off against a judgment of the federal court itself, the parties will 
be sent to a state court of competent jurisdiction to settle their con
troversy, and in the mean time the federal judgment will be stayed.lIl 

No Common Law oj 1M United States. 
It Is often said that there is no common law of the United states; 

that the national government being one of limited and specified 
powers, its entire legal system must be found in the constitution, 
treaties, and acts of congress; that it can have no unwritten or 
customary law. This is true to a certain extent. It is indisputable 
that the government of the United States has no inherent common-law 
prerogatives. It possesses only such as are conferred upon it by the 
constitntion, and therefore has no power to Interfere in the personal or 
social relations of citizens by virtue of authority deduoible from the 
general nature of BOvereignty.1S. Nor is there any oommon law of 
the United States, as such, which can be appealed to as conferring 
jurisdiction upon its courts; they pOBBeSS no other jurisdiction than 
that concurrently conferred by the constitution and acts of con-

110 Shleld8 Y. Coleman. 151 U. S. 168. 15 Sup. Ct. 510. 
111 WIBwaD Y. Sampson, 14 How. 52; BamlltoD v. Obouteaa, 8 Fed. 889; 

Andrews T. Smith. 5 Fed. 833. 
111 Curran v. Craig, 22 Fed. 10L 
118 Lauderdale 00. v. Foster, 28 Fed. 516. 
... III re Ban7. 42 Fed. 118. 
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greaa.UI Again, the general government has no power to punish 
any act as a crime unless it is made such by the constitution or by 
a statute of congress; there can be no common-law crimes against 
the United States.UI And not only this, but the federal criminal 
jnrisprndence Is entirely destitute of any substratum of a common 
law of crimes, upon which to draw for supplying elements of the 
offense. For this the courts look only to the statute. They may 
resort to the common law for the de1lnltion of crimes created by 
statute, or for the explanatioB of terml used in the constitution or 
acts of congress, but never for any ingredient of the offense.UT So, 
also, the common-law roles relating to common carriers have no ap
plication to Interstate commerce, even when the contract of car
riage Is made In a state where those rules prevail; for such com
merce Is governed solely by the laws of the United States, and the 
United States has never adopted the common law.uI But "there Is 
one clear exception to the statement that there is no national com
mon law. The Interpretation of the constitution of the United States 
i. necessarily influenced by the fact that itl provisions are framed in 
the language of the English common law, and are to be read in the 
light of ita history. The code of constitutional and statutory con
struction which, therefore, is gradually formed by the judgments of 

III Pennaylvanfa T. Wheeling & B. Bridge Co., 18 How. 1S18, 563; In re 
BalT7, 42 Fed. 113; 1 Kent, Comm. 831-841; 1 Whart. Cr. Law, H 2l!3-256. 
But ID those matters not aubject to judicial jurisdiction, there la a complete 
syBtem of e'Xeeutlve Datlonal commOD law, of universal appl1catlon within the 
l1mltB of the United State&, growing out of the exerclae of their ueeutlve 
powers by the President and chief ofDeers of the executive department&, and 
conalstlng of usages and cu!'toms, precedents, quasi-judicial deciSions, and 
construetions UPOD the statutes, treaties, and the CODStitUtion. 8 Lawr. 
Compt. Dec. xxii: U. S. v. lIaedanlel, 7 Pet. I, 14. 

III U. S. v. Eaton, 144 U. S. 677, 12 Sup. at. 764:; U. 8. v. Hudaon, 7 
Craneh,32. 

liT U. 8. v. De Groat, 80 Fed. 764. There are numerous Instances of the 
Deceaslt7 of resorting. to the commOD law In search of definitions, In matters 
CODDected with the criminal law or criminal administration, In the construc
tlOD of the CODStitutiOD. Thua, that InatrumeDt speaks of "trial by jury," "In
famoua cr1me," "jeopardy," "due process of law," etc. Upon referring to 
the common law, we learn that a "jury" meana a jury of 12 men drawn from 
the vlclnace, and 10 with regard to the others. 

III Swift v. RaIlroad Co" 58 Fed. 858. 
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this court, in the application of the constitution and the laws aDlI 
lreaties made in pursuance thereof, has for its basis 1;0 much of 
the common law as may be implied in the subject, and constitutes 
a common law resting on national authority." lit 

What Law .Administer~ 

An act of congress provides that "the jurisdiction in civil and 
criminal. matters conferred on the district and circuit courts for the 
protection of all persons in the United States in their civil rights and 
for their vindication, shall be exercised and enforced in conformity 
with the laws of the United States, so far as such laws are suitable 
to carry the same into effect; but in all cases where they are not 
adapted to the object, or are deficient in the provisions necessary 
to furnish suitable remedies and punish offenses against law, the 
common law, as modified and changed by the constitution and stat
utes of the state wherein the court having jurisdiction of such civil 
or criminal cause is held, 80 far as the same is not inconsistent with 
the constitution and laws of the United States, shall be extended to 
and govern such courts in the trial and disposition of the cauae." 180 

And it II a general rule that where the case Is not governed by 
any federal statute or treaty, the federal courts will administer the 
law of the state wherein they sit, and will take notice of the com
mon law of the state, and its statutes and customs, and apply them 
as the courts of the state would apply them to the same circum
stances. And though the jurisdiction of the federal courts, as fixed 
by the constitution and acts of congress, can neither be enlarged 
or abridged by the legislative action of the states, yet any right 
arising onder, or liability imposed by, either the common law or a 
statute of a state may, where the action is ~ry, be asserted 
and enforced in any circuit court of the United States having joris
diction of the subject-matter and the parties.tll 

Following Sta", Deci8iona. 
"Since the ordinary administration of the law Is carried on by the 

ltate courts, it necessarily happens that, by the course of their de
cisions, certain rules are established which become rules of property 

III Smith v. Alabama, 124 U. B. 465, 478, 8 Bup. Ct. 5M. 
110 Rev. St. U. B. I 722-
111 Dennlck v. Railroad Co., 103 U. B. 1L 
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and action in the state, and have all the effect of law, and which it 
would be wrong to disturb. This is especially true with l'egm'd to 
the law of real estate and the construction of state constitutions 
.and statutes. Such established rules are always regarded by the 
federal courts, no less than by the state courts themselves, as au
thoritative declarations of what the law is. But when the law has 
not been thus settled, It is the right and duty of the federal courts 
to exercise their own judgment, as they also always do in reference 
to the doctrines of commercial law and general jurisprudence." 181 

Thus when the question concerns the construction or effect of any 
provision of the constitution of the state or of a state statute, and 
it has been authoritatively decided by the court of last resort in the 
state, the federal courts will consider themselves bound to adopt 
and apply the doctrine so laid down.ul For instance, the question 
af the construction and effect of a statute of a state regulating assign
ments for the benefit of creditors is a question upon which the deci
sions of the highest court of the state, establishing a rule of prop
erty, are of controlling authority in the courts of the United States.1 " 

So, also the construction given by the supreme court ot a state to a 
statute of limitations of the state will be followed by the federal 
courts. II I In case of changes of opinion in the state courts, "if the 
highest judicial tribunal of a state adopts new views as to the proper 
construction of such a statute, and reverses its former decisions, this 
court [the supreme court of the United States] will follow the latest 
settled adjudications." III But the federal courts "cannot be ex
pected to follow oscillations in the process of settlement," and where 
It 11 not clear that the supreme court of the state regards the ques
tion as decided, they will be free to follow. their own opinions.lIT 

But if the construction of the state constitution or I!tatute, as set-

lat BUrgeIIIJ T. Seligman, 107 U. S. 20, 2 Sup. Ct. 10; Townsend T. Todd, 
.1 U. S. 452; A.tlantlc & G. R. Co. v. Georgia, 98 U. S. 859; SIm8' Lessee T. 

Irvine, 8 Dall 425; Walker v. Commissioners, 17 Wall. 648. 
III Cornell University v. Frske, 136 U. S. 152, 10 Sup. Ot. 77CS; McElvaine 

.,.. Brush, 142 U. S. 1M, 12 Sup. Ct. 156. 
lU South Brancb Lumber Co. v. Ott, 142 U. S. 622, 12 Sup. Ot. 318 • 
.. I Bauserman v. Blunt, 147 U. B. 647, 13 Sup. Ot. 466; LefBngwell v. War

nil, 2 Black, 599. 
III Leftlngwell v. Warren, 2 Black, IS9Q. 

liT JrIJrlck T. Heard, 81 Fed. 24L 
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tIed by its courts, conflicts with or impairs the efllcacy of some pro
vision of the constitution or a law of the United States, or a rule of 
general commercial law, the federal courts will not be bound to fol· 
low 1t."1 Thus, when, at the time of creating and issuing a n~ 
tiable evidence of indebtedness of a municipal corporation in a state, 
the highest court of the state has construed the law under which it 
l'urports to have been issued, rights accrning under that construc' 
tion will not be affected merely by subsequent decisions of the same 
court, varying or departing from It.uI For similar reasons, the fed· 
eral courts will follow the decisions of the state conrts on questions 
of real·property law, especially those Involving the nature or validitJ 
of titles.uo And the same thing is true of questions of purely local 
law, such as the rate of interest borne by a note after maturity and 
until paid. 161 

But the federal courts sitting in any state bave equal and co-ordi· 
nate jurisdiction with the state courts in determining questions of 
general commercial law, although they will, in case of doubt, lean 
to an agreement of views with the state courts.UI For example, on 
the question of the extent to which a common carrier may legally 
limit his liability, us or on questions as to the rights and liabilities 
of an iudorser of commercial paper,IU the courts of the United States 
are not bound to follow the decisions of the state courts, but may 
judge for themselves. Such, also, and necessarily, is the rule when 
the question concerns the construction of the federal constitution, 
or a treaty or act of congress, or the determination of a federal ques
tion.u, Aud where the question is one of general equity jurispru. 
dence, the national courts, having an equity system of their own, 

III Stutsman 00. v. Wallace, 142 U. S. 293, 12 Sup. Ct. 227: Gelpcke T. 0it7 
of Dubuque, 1 Wall. 175; Olcott v. Supervisors, 16 Wall. 678. 

111 Anderson T. Santa Anna Tp., 116 U. S. Sli6, 6 Sup. Ct. 418. 
160 st. Louis v. Rutz, 138 U. S. 226, 11 Sup. Ct. 337: McKeen T. DelaDer8 

Lessee, 5 Cranch, 22-
161 Ohio v. Frank, 103 U. S. 697. 
161 Clark v. Bever, 139 U. S. 96, 11 Sup. Ct. 468; S~ltt v. Tyion, 16 P.t. Ii 

Roberts v. Bolles, 101 U. S. 119; Thompson v. Perrine, 103 U. s: m 
UI New York Cent. R. Co. v. Lockwood, 17 Wall. Sli7. 
lU Van Vleet v. Sledge, 45 Fed. 743. 
UI LoulsvWe &: N. R. 00. v. Palmes, 108 U. S.~, 8 Sup. Ct. 198. 
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wUI be under no obligation to accept the judicial decisions of the 
atate wherein they sit. ue 

~. 

An act of congress provides that "the practice, pleadings, aud 
forms and modes of procedure In civil causes, other than admiralty 
and equity causes. in the circuit and district courts, Ihall conform 
.. near as may be to the practice, pleadings, and forms and modes 
of procedure existing at the time in like causes in the courts of rec· 
ord of the atate within which moo circuit or distrlot COON are 
held, any rule of court to the contrary notwithstanding." 161 The 
effect of this provision is that the federal COUN conform their prao
tlce, in all cases at common law, to that of the state in which they 
lit. If the state has adopted a code of procedure, proceedings in 
the federal courts, in actions at law, are governed by the code. If 
the state adheres to the common-law pleading and practice, the 
federal courts will do the same. But proceedings in equity are not 
affected by this rule. In regard to the jurisdiction in equity, the 
acts of congress provide that the practice in equity in the federal 
courts shall be substantially the same throughout the Union. And 
accordingly the federal courts -have a uniform and complete system 
of equity procedure which is administered without reference to the 
system prevailing in the particular state.1U This practice is founded 
on the chancery practice in England, but modified by the rules in 
equity made by the supreme court. Alterations in the equity 
jurisdiction of the states cannot affect the jurisdiction of the federal 
courts in equity.u, And under the constitution, the distinction be
tween actions at law and suits in equity must be preserved in the 
federal courts, eveu where the distinction has been abolished in 
the state where the court Is sitting. lIo And 80 in Louisiana, where 
the civil Ia w forms the basis of the jurisprudence of the state, and 
the distinction between law and equity never was known, the fed-

"I Neve. T. 8c!ott, 18 How. 268. 14T Rev. St. U. S. I 914-
"I Burt T. BoWngawortb, 100 U. S. 100. 
t .. In re Broderick's Will, 21 Wall_ 503; Holland v. ChaUen, 110 U. S. 15, 

a Sap. at. 4AIG; Reynolds v. Bank, 112 U. S. 405, 5 Sup. Ct. 213-
.. I Bennett T. Butterworth, 11 How. 669; Scott T. Neel,;" 14.0 U. 8. 106. 

u Sup. Ct. 712. 
BL.CONBT.L.-lJ 
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eral courts must still have distinct branches for such causes as 
would be cognizable at common law and IUch as would belona to 

the jurisdiction of equity."t 
Adjunct PfYWm. 

The federal courts possess all the incidental powers which are 
necessary to enable them to exercise their jurisdiction and fulfill 
their appropriate functions. Thus, they may appoint their inferior 
officers and see that they discharge their duties; they may admit 
and disbar attorneys; they may preserve order in their proceedingg 
and maintain their own authority by punishing contempts against 
them; they may make rules of practice; they may issue the writs 
of attachment, execution, injunction, and mandamus; they may 
keep records; and their judgments operate as a lien upon the landt; 
of the judgment debtor • 

• ' Habeas Gnp"". 
The power to issue the writ of habeas corpus, for the purpose of 

an inquiry into the causes of restraint of liberty, has been granted 
by statute to the various federal courts and their judges in certain 
classes of cases where its employment may be necessary to the dis
charge of their business, or where the deliverance of the prisoner 
may be necessary for the vindication of federal law or of the right of 
those courts to pass upon it finally. This grant of authority is 
subject to the following limitation: "The writ of habeas corpus 
shall In no case extend to a prisoner in jail, unless where he la in 
custody under or by color of the authority of the United States, or 
is committed for trial before some court thereof, or is in custody tor 
an act done or omitted In pursuance of a law of the United States, 
or of an order, process, or decree of a court or judge thereof, or Is 
in custody in violation of the constitution or of a law or treaty of 
the United States, or, being a citizen 'or subject of a foreign state, 
and domiciled therein, is in custody for an act done or omitted under 
any alleged right, title, authority, privilege, protection, or exemption 
claimed under the commission, or order, or sanction of any foreign 
state, or under color thereof, the nUdity and effect whereof depends 
upon the law of nations, or unless it is necessary to bring the pria
oner Into court to testify." III 

111 FeDD v. Bolme, 21 Bow. 48L .. I Rev. at. U. s. H 'ml-'n58. 

Digitized by Google 
- - - --_ ... 



§ 97) REMOVAL OJ' CAUSES. 163 

BEMOVAL OF CAUSES. 

97. In order to seoure the ends for which the grant of 
judiofal power to the federal system of oourts was made 
by the oonstitution, provision has been made, by statute, 
for the removal of many kinds of actions from the state 
courts in which they were begun into the federal courts, 
for trial and decision, subject to certain oonditions and ~
ltationa. 

It is competent for congress to authorize the removal to the fed· 
eral courts of all classes of cases to which the federal judicial power 
of the United States, 88 defined by the constitution, extends, and 
to give them jurisdiction of the cases 10 removed; and it is no ob
jection that a case authorized to be so removed is not one of which, 
under any act of congress, the federal courts would have had orig· 
inal jurisdiction.1I1 Many acts of congress have been passed at 
different times on the subject of the removal of caUles. But they 
were almost all repealed or superseded by the act of August 13, 
1888,11' which was designed to stand as the sole general law on the 
object of removals, and mult be looked to as furnishing the whole 
system in that regard, except in a few peculiar cases to be pres· 
ently mentioned This statute provides that any suit of a civil 
nature, at law or In equity, arising under the constitution or laws 
of the United States, or treaties, io which the amouot in dispute 
exceeds f2,OOO, and which is instituted 10 a state court, may be re
moved by the defendant to the proper circuit court of the United 
States. B....ut.1f the sutt, without iovolving a federal question, is be·' 
tween citizena of diifereot states, or citizeos of the same state claim· I 

log lands uoder graots of different states, or between oitizens of 
a state and alieos, It may be removed by the defeodant, provided 
he il oot a resideot of the state where the IUit is broug~t. If there 
fa a separable cootroversy in any luch suit, which is wholly between 
citizeos of d11feren.t states aod can be fully determioed 88 between 
them, then the suit may be ~emoved 00 the applicatioo of either 
ooe or more of the defeodants actually interested in such contra-

III Galnea Y. J'ueutea, 82 U. S. 10. "'2G 8tat. .. 
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versy. .' Further, if the action Is between a citizen of the state 
where the suit is brought and a non·resident defendant, the latter 
may remove the case to the federal court if he can show that, in 
consequence of prejudice or local in1luence, he will not be able to 
obtain justice In the courts of the state. It will be observed that 
the plainM cannot remove the suit in any event. In addition to 
this statute there are some earlier acts still remaining in force. 
Thu&, section 641 of the Revised Statutes provides for the more 
effectual operation of the civil rights acts of congress by author
izing the removal to the federal courts of civil and criminal cases 
against any person who is denied, or cannot enforce, in the state 
courts, any rights secured to him by those laws,uI Another section 
provides for the removal of indictments against revenue oftlcera 
for alleged crimes against the state, where it appears that a federal 
question or a claim to a federal right is raised in the case and must 
be decided therein.tll Another act provides for the removal of a 
personal action brought in any state court by an allen against a 
civil oftlcer of the United States, being a non-resident of the state 
where the suit is brought; UT and another for the removal of C&UBeII 

where one party claims lands in dispute under a grant from another 
state than that in which the suit is brought. u, 

The right to remove a cause from a state court to a federal court 
is exclusively atatutory, and hence the case shown by the petition 
must come clearly within the statute, or the federal oourt will not 

UI Under this act It WIUI held that a negro, prosecuted In a state court, 
could not remove the case merely because there waa such a local prejudlce 
against his race and color as to deprln him of the benefit of a fair trIaL 
Texas v. Gaines, 2 Woods, 842, Fed. Cas. No. 13.847. Rev. St. I 640, pro
vided that suits against certain federal corporations mlgbt be removed to 
tbe federal courts. upon a verified petition "stating that sucb defendant haa 
11 detenRI' 8rlsln~ nnller or by virtue of the constitutJon or of any treaty or 
law of ttle United States.· It was held under this act, that the mere fact 
that the corporation was organized under a law of the Unlted St&tea was 
BU1Ilclent to Rcure a removal Turton 1'. Union Pac. R. Co., 8 DOL 366, lI'ed. 
Cas. No. 1~S. But this law waa expresa17 repealed bl IeCtlOD • of tlw 
act of Aupat 18, 1888. 

III Tennessee v. Dav", 100 U. S. 257. 
liT Rev. St. I 644. 

I.' Rev. at. I "'I. 
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take Jurladlct1on. UI Whether or not the cue Is one which Is prop
erly removable, and whether the proper stepa to effect a removal 
have been duly taken, are questions for the federal court to deter
mine.lIo 

When the ground of removal II diverse citizenship, and there 
are several plaintiffs or defendantl, all the parties muat pOSle&8 
the requisite diversity of citizenship. That Is, a removal will not 
be in order if anyone of the plaintiffs Is a citizen of the same "tate 
with any one of the defendants.1I1 Corporations are within the 
removal acts, and they are presumed to be citizens of the state which 
chartered them. III . So also, for the purpose of removing causes, 
public and municipal corporations are citizens of the state by which 
they were created.1I1 

Cue. -arising under the constitution and laws of the United 
States" present the same class of federal questions as those of 
which the federal courts are given original jurisdiction by the terms 
of the constitution. For example, a United States marshal, being 
IUed in trespass for the seizure of property under an attachment, 
and defending upon the ground that the property seized belonged 
to the defendant in the attachment, may remove the nasa to the 
federal court, for his act was done in executing the law. of the 
United States.1U 

As to the nature of suita removable, it may be remarked that 
the language of the statutes is wide enough to include every sort 
of Judicial proceeding in the nature of an action at law or BUit In 
equity, whether founded on contract, tort, or otherwise. Thus, 
proceedings for the appropriation of private property for publio 
UBe, under the power of eminent domain, are removable actions, 
if the requisite diversity of citizenship exists.lIl 

nl Insurance Co. v. Pechner, 9G U. S. 183: Gold Wasblq • Water Co. v. 
E8)"88, 96 U. S. 199. 

110 OBgood v. Cblcago, D •• V. R. Co., 6 BlaB. 880, Fed. Cas. No. 10,EIM. 
111 Strawbridge v. Curt1aa. 8 Crancb, 261; Blake v. McKIm, 103 U. S. 886: 

Removal Caaea, 100 U. S. 467. 
III Farmers' Loan &: TruBt Co. v. Maquillan, 8 DID. 879, Fed Cas. No. 4.668. 
III Barcla7 v. Levee Com'ra, 1 Woods, 2M, Fed. Cas. No. 977. 
lit Bock v. PerklDa, ~89 U. S.628, 11 Sup. Ct. 677; lIltberldp v. Sperry, 18$1 

U. S. 266, 11 Sup. Ct. 565. 
III Boom Co. v. Patterson, lIS U. S. 403; Patterson v. Boom Co., 8 DUL 465, 
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In regard to the stage of the cause at which the removal mUlt 
be applied for, the act of 1888 provides, in respect to all removals 
except those under the prejudice and local influence clause, that 
the application must be made "at the time or any time before the 
defendant il required by the laws of the state or the rule of the 
state court in whioh such suit is brought to answer or plead to the 
declaration or complaint of the plalntlfr." Where the ground of 
removability is prejudice or local Influence, it directs that the ap
plication be, made "at any time before the trial of the cause." 18G 

It is not permissible for the states to deny the right of removal 
in cases where it is granted by congress, nor to put any restrictions 
or limitations upon it. Thus where a mate statute oreates a right 
of action for damages for personal injuries under certain circum
stances, an action, founded OIl the statute, between citizens of dif· 
ferent states, may be brought in a federal court, or removed theretu, 
notwithstanding the statute assumes to limit the remedy to suits 
in the courts of the state.u' Nor is it competent for a state, by 
legislative enactment conferring upon its own courts exclusive ju
risdiction of proceedings or suits invol.ing the settlement and dis
tribution of decedents' estates, to exclude the jurisdiction in such 
matters of the federal courts, where the constitutional requirement 
as to citizenship of the parties is meLl" And on the same prin· 
ciple, state statutes permitting foreign corporations to do busin('SS 
within their limits only on condition that they will not remove suits 
against them into the federal courts, are void.t •• 

Fed. Cas. No. 10,829: Warren v. Wisconsin VaL R. Co., 8 Bias. 425, lI"ed. Cas. 
No. 17,204. 

u, See Hazard v. Railroad Co., 4 Blss. 453, Fed. Cas. No. 6,276-
11' Ranway Co. v. Whitton's Adm'r, 13 Wall. 270. 
til Clark v. Bever, 189 U. S. 96, 11 Sup. Ct. 468. 
11. Home Ins. Co. v. Morse, 20 Wall. 446: Hartford Fire IDS. Co. v. Doyle, 

6 Blu. 461, Fed. Cas. No. 6,160; Doyle v. Oontlnental IDs. Co.,94 U. S. G86: 
Barron v. Burnslde, 121 U. B. 186, 7 Sup. Ct. DSL 
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CONSTITUTION OF CONGRESS. 

161 

98. All legislative powers granted to the United State. 'lI7 
the constitution are vested in a congress, which oons1sta 
of two co-ordinate branches, viz. 

(a) The senate. 
(b) The house of representatives. 

The senate is composed of two senators from each state, chosen 
by the legislature thereof, for six years, and each senator has one 
vote. The senate is arranged in three classes, the term of one of 
such classes expiring every second year; so that at every change 
in the house ot representatives, one· third ot the senate also changes. 
If vacancies happen by resignation or otherwise during the rece88 
of the legislature ot the state, the governor may make temporary 
appointments until the next meeting of the legislature, which shan 
then fill such vacancies. No person shall be a senator who shan 
not have attained the age of thirty years and have been nine years; 
a citizen of the United States, and he must, when elected, be an 
inhabitant of that state for which he shall be chosen. The Vice
President of the United States is the president of the senate, but 
'he has no vote except in the case of a tie. 

The drst article of the constitution providee that the house of 
representatlves shall be composed of members chosen every second 
year by the people of the several states, and that the electo1'8 in 
each state shall have the qualifications requisite for electors of the 
most numerous branch of the state legislature. To be eligible 
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to the ofDce of a representative in congress, It 18 neceuary that 
the person should have attained the age of twenty-five years and 
have been a citizen of the United States for at least seven yeal'll, 
and he must, at the time of his election, be an inhabitant of the 
state choosing him. Representatives are apportioned among the sev
eral states according to their respective numbers, counting the whole 
number of persons in each state, excluding India.ns not taxed. But 
when a state chooses to deny the right of voting to any of its male 
Inhabitants who are citizens of the United States and twenty-one 
years of age, or abridges such right, except for participation in 
rebellion or other crime, then the baais of representation therein 
Ihall be reduced in the proportion which the number of such male 

.citizens shall bear to the whole number of male citizens twenty-one 
years of age in such state. When vacancies happen in the repre
sentation from any state, the executive authority thereof shall issue 
writs of election to 1111 such vacancies. 

The times, places, and manner of holding elt>Ctions for senators 
and representatives shall be prescribed in each state by the It>gis
lature thereof, but congress may at any time by law make or alter 
such regulations, except as to the places of choosing senators. 

Oongress shall assemble at least once in every year, and such meet
ing shall be on the first Monday of December, unless they shall by 
law appoint a different day. A majority of each house constitutes 
a quorum for the transaction of business; but a smaller number may 
adjourn from day to day, and may be authorized to compel the at· 
tendance of absent members, in such manner and under such pt!n
alties as each house may provide. 

No senator or representative shall, during the time for which he 
was elected, be appointed to any civil office under the authority of 
the United States which shall have been created, or the emoluments 
whereof shall have been increased, during such time; and no per· 
son holding any office under the United States shall be & member 
of either house during his continuance in office. By the third sec· 
tion of the fourteenth amendment it 18 provided that no persoD shall 
be a senator or representative who, having previously taken an oath, 
as a member of congress, or as an officer of the United States, or as 
& member of any state legislature, or as an executive or judicial 
officer of any state, to support the constitution of the United States, 
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ahall have engaged In insurrection or rebellion against the same, or 
PTe!! aid or comfort to the enemies thereof. But congress may' by 
a Tote ef two-thirds of each house remove such disability. 

ORGANIZATION AND GOVERNMENT OF CONGRESS. 

99. The oollStltution invests congress as a body, and each 
house ot congress, with all needful power to regulate its 
own organization and government. 

100. Each house ot congreSs possesses the usual and neces
sary parl1a.m.entary powers, among which are the tollow
ing: 

(a) It is the exclusive judge ot the election, quaWloa
tion, and return of its own members. 

(b) Its members are absolutely privileged from being 
questioned or proceeded against for their speeches 
or debates made in the line ot their 01Bc1al duty. 

(0) Its members, during the session ot their house, and 
in going to and returning trom the same, are 
priVileged from arrest, except tor 

(1) Treason. 
(9) Felony. 
(3), Breach ot the peace. 

(d) It may make its own rules ot procedure. 
(e) It may punish its members tor disorderly behavior, 

and expel a member by a two-thirds vote, and 
(in a limited class ot cases) may punish other 
persons for contempts of its authority. 

\ The house of representatives may choose its speaker and other 
deere, and may originate all bills for raising revenue. The senate ---, , :. 'has power to choose its officers except its permanent president, and 

. - moose a president pro tempore. It may also propose or concur with 
amendments to revenue bUla. Each house has power to judge of 
the election, return, and quallilcation of its own members; to compel 
the attendance of absent members; to determine the rules of its 
proceedings; to, punish its members for disorderly behavior; to 
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expel a member, tWG-thirds concurring; and to pubUsh its journal. 
or withhold from publication such pa.rts thereof as in its judgment 
may require secrecy. Both houses together (that is, congress as 
a body) may make or alter the regulations enacted by the states 88 

to the time, place, and manner of holding elections for senators and 
representatives, except as to the places of choosing senators; may 
appoint a day for their assembling other than the 1lrst Monday of 
December; may agree to adjourn for more than three days or to 
another place; and may 1lx their own compensation. 

Omtuwl EltctioM. 
The power to judge and determine a contested election to congreea 

belongs solely and entirely to tl;lat branch of congress in which the 
. contest occors. It is not a matter over which the states or their 
courts have any jurisdiction. The state coorts, for instance, cannot 
assume to decide whether the election of a United States senator by 
the state legislature conforms to the regulations of congress or is 
vold.1 And if a witness in a contested congressional election case, 
testifying before a notary publio of a state, swears falsely, the courts 
of that state have DO pOwer to punish him for perjury. He can be 
proceeded against only in the federal courts and under the federal 
oriminallaw.1 Congress has power to regulate elections held in the 
states for membership in its own body, and to provide for the pun
ishment of frauds and crimes committed at such elections.1 

Privikge oj Memben. 
The sixth section of the tirst article of the constitution provides 

that senators and representatives "shall in all cases except treason, 
felony, and breach of the peace, be privileged from arrest during 
their attendance at the session ·of their respective houses, and in 
going to and returning from the same; and for any speech or debate 
in either house they shall not be questioned in any other place." Aa 
to the last clause of this provision, it will be more fully considered 
in connection with the subject of the guaranties of "freedom of speech 
and of the press," in a later chapter.· As to the former clause, it 
should be remarked that the privilege of members of congress ex-

1 In re Executive Communication, 12 Fla. 686. 
I In re Loney, 1M U. S. 372, 10 Sup. Ct. 584. 
I U. 8. v. Gale, 109 U. S. 65, 8 Sup. Ct. 1; U. S. v. Belvin, 46 Fed. 881. 

Digitized by Google 



§§ 99-100) ORGANIZATION AND GOVERNMENT OJ' CONGRESS. 171 

empt8 then not only from arrest (save in the three excepted caaea) on 
any criminal proceaa, but also from the 8ervice of all process the dis
obedience to which is punishable by attachment of the person, such 
88 a subpmna ad respondendum or ad testificandum, or a summons 
to Be"e on a jury. This results from the reason on which the priv· 
ilege is based, which ia, that the member ought not to be taken bodily 
into custody, or required personally to appear before the COurt8, when 
he has superior duties to perform as a legislator in another place.' 
But this reason does not hold good with respect to mere citations 
or writs of summon8 in civil actions; and consequently, the mem
ber is not exempt from the service of 8uch process during the session 
of his house.' The privilege guarantied by the constitution to mem
bers of congret18 extends as w('11 to delegat~s from the territories as 
to senators and representatives from the 8tates.· 

Congres8 might by law provide the details which may be neces
sary for giving full effect to the enjoyment of this privilege. This 
has not been done; but the matter seems to stand, says Jeft'erson, 
upon the following grounds: (1) The act of arrest is void ab tnttio. 
(2) The member arrested may be discharged on motion, or by writ of 
habeas corpus, or on a warrant of the house executed by its sergeant 
at arms or other proper omcer. (3) The arrest, being unlawful, is 
a trespass for which the omcer making it and others concerned are 
liable to aetton or indictment in the ordinary courts of justice, as 
in other cases of unauthorized arrest. (4:) The court before which the 
process is returnable is bound to act as in other cases of unauthor· 
ized proceeding, and liable also, as in other similar cases, to have 
itf' proceedings stayed or corrected by the superior courts.' 

Bula tf ProcedUf'l. 
The 8upreme court has su8tained the validity of a rule of the 

house of representatives which authorized the counting in of memo 
bers who were present in the house but refused to vote, in order to 
make up a quorum. "The con8titution," It was said, "empowers 
each house to determine its rules of proceeding. It may not by its 

• 1 Stol'7. Cout. • 800; Jeff. Man. • 8; Anderson v. Rountree, 1 Pin. (WIs.) 
lUi. 

• Rhodes T. Walsh, 55 M1nn. 1542, 57 N. W. 212; Merrick v. Giddings, Mac
Arthur &: M. (D. C.) 55. But compare Miner V. Markham, 28 Fed. 887 • 

• Doq v. Strone. 1 Pin. (W1a.) 8t. 'Jeff. Man .• 8. 
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rules ignore constitutional restraints or violate fundamental rights, 
and there should be & reasonable relation between the mode or 
method of proceeding established by the rule and the result which 
fa sought to be attained. But within these limitations all matters 
of method are open to the determination of the house, and it is no 
impeachment of the rule to say that some other way would be better, 
more accurate, or even more just. It is no objection to the valid· 
Ity of a rule that & diflerent one has been prescribed and In force 
for a length of time. The power to make rules is not one which 
once exercised is exhausted. It is a continuous power, always sub
ject to be exercised by the house, and, within the limitations sug· 
gested' absolute and beyond the challenge of any other bod.r or 
trlbunal.'" 

pqwer to Puniah for Contemptl. 
There is no power given by the constitution to either hoUle of con· 

gress to punish for contempt&, except when committed by its own 
members. And the supreme court has decided that neither house 
possesses any general power to punish for contempt&, and that they 
cannot, by the mere act of asserting a person to be guilty of a con
tempt, establish the right to fine or imprison, or preclude redreSH 
through a collateral inquiry into the grounds on which the order 
was made. Except in a case where the contJtitution expressly con· 
fers upon one or the other house powers which are In their nature 
somewhat judicial, and which require the examination of witnesses, 
they possess no power to compel, by fine or imprisonment or both, 
the attendance of witnesses and answers to Interrogatories which do 
not relate to some question of whiclrthe house has jurisdiction. But 
since each branch of congress has certain specifio powers to make or
ders, which require the examination of witne88e8, in that class of 
cases, where a witness refuses to testify, the house may enforce this 
duty by fine and imprisonment as a punishment for contempt. But 
these occasions are limited to such cases as the punishment of ita 
own members for disorderly conduct or failure to attend sessions. 
or in cases of contested elections, or in regard .to the quali1lcations of 
its own members, or In case of an effort to impeach an officer of the 
government, and perhaps a few other cases.1 

I U. S. v. Ballin, 144 U. S. 1, 12 Sup. Qt. ro7 . 
• Kilbourn v. Thompson, 108 U. S. 168; Anderson v. Dunn, 8 Wheat. 2M. 

Bee, also, Hiller, Conal. 41'; 2 Bare, AlD. CoDBt. Law, 851. 
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POWERS OF CONGRESS DELEGATED. 

101. The government of the United States being one of 
delegated powers, the field of its legislative authority 
fa not unbounded. The power ot congress to pass any 
given law fa derived from and Umited by the federal con
stitution. 

The power of congress to pass any given law must, on the one 
hand, be found in some express grant of authority given to congress 
by the constitution, or necessarily implied in its terms, or be found 
necessary to carry into effect such powers as are there granted. And 
on the other hand, the act in question must not be in violation of 
any of the prohibitions laid upon congress by the same instrument.1t 
As to the ultimate determination of the limits of federal power, it 
baa been argued that, as the government of the Union is one of dele
gated powers, the right to decide upon the extent of the powers 
granted remains with the several states or with the people, under 
the provisions of the tenth amendment, and has not been confided 
to the national government itself. But it is now settled, both by 
authority and precedent, that the government of the Union is to 
judge, in the 1lrst instance at least, of the extent of the powers 
granted to It, as well as of the means of their proper exercise. In 
practice, the constitutionality of any act of congress must be deter
mined by the federal judiciary. And if the general sentiment of 
the people is not in accord with its findings, redress must be sought 
at the polls.u 

11 Martin v. Bunter. 1 Wheat. 804. 826; Calder v. Bull. 8 Dall. 886; Brf. 
coe v. Bank of Kentucky. 11 Pet. 257; Gilman v. Philadelphia, 8 WaD. 713; 
KDboum v. ThomplJOD, lOS U. S. 168: 2 Stol7. Ocmat. 11907. 

11 See McCulloch v. Maryland. 40 Wheat. 816: Ferrfs v. Coover. 11 CaL 1715; 
1 Stol7. Conat. t 432. 
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EXCLUSIVE AND CONCURRENT POWBRS. 

109. Some of the powers granted to oongress by the con
stitution are vested exolusively in that body; some othera 
may be exeroised conourrently by the states in the ab
sence of action by the national government thereon. A. 
power vested in congreBS is exclusive of all state action 
on the same subject when-

(a) It is made so by the expreBS language ot the 
oonstitution. 

(b) Where in one part of the constitution an au
thority is granted to congreBS and in another 
part the states are prohibited from exercising a 
like authority. 

(0) Where a simUar power in the states would be 
inconsistent with and repugnant to the authority 
granted to oongress, that is, where the subject 
matter of the power is national and can be 
governed only by a uniform system. 

103. In cases not falling under any otthe foregoing heads, 
the states may lawfully paBS laws relating to the subject 
of the power, unleBS and until congreBS shall take action 
for exercising the power with which it is invested. But 
in such cases of ooncurrent authority, when congress 8%

ercises ita power it thereby supersedes and suspends all 
existing state legislation on the same subject, and pro
hibita slmllar state legislation until it shall again leave 
the field unoccupied. II 

As.an illustration of the first species of exclusive powers men· 
tioned above, it is provided by the constitution that congress shall 
"exercise exclusive legislation in all cases whatsoever" over the dis
trict to be appropriated as the seat of government. Here the effect 
ts to shut out not only state legislation contiicting with. the regula-

11 Gibbons v. Ogden, 9 Wheat. 1; McCulloch v. Maryland, 4 Wheat. 316; 
Houston v. Moore, 5 Wheat. 1; BrowD v. Ma1')'laDd, 12 Wheat. 419; Weaver 
yo Fege1y. 29 Pa. St. 27. 

! 
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tions of congress but all state legislation whatever. As an lllustra
tion of the second class of exclusive powers, it will be noticed that 
one of the enumerated powers of congress (but not in terms exclu
sive) is the power to "coin money." In another part of the constitu
tion it is provided" that "no state shall • • • coin money." This 
necessarily invests congress with the sole right to establish a mint. 
In the third place, if the subject matter of the power is of such a 
nature as to relate to the concerns and the prosperity of the nation 
as a whole, and can be properly regulated only by a uniform national 
law, and if any action by the several states upon it would be incon
sistent with that plenary control of congress which can alone effectu
ate these objects, then the authority of congress is exclusive, though 
not made so in expre88 words. Thus, it was formerly thought that 
interstate commerce was a subject on which the states them,elves 
might make rules and regulations, in the absence of any general ac
tion of congress on the same subject. But the supreme court has re
cently decided otherwise. "Whenever a particular power of the 
general government," it is said, ''is one which must necessarily be 
exercised by it, and congreu remains silent, this is not only not a 
concession that the powers reserved by the states may be exercised u 
if the speci1lc power had not been elsewhere reposed, but on the con· 
trary, the only legitimate conclusion is that the general government 
intended that power should not be amrmatively exercised, and the 
action of the states cannot be permitted to effect that which would be 
incompatible with such intention. Hence, inasmuch as interstate 
commerce, consisting in the transportation, purchase, sale, and ex
change of commodities, Is national in its character and must be gov
erned by a uniform system, so long as congress does not pass any 
law to regulate it, or allowing the states so to do, it thereby indicates 
Its wtll that luch commerce shall be free and untrammelled." II 

There is another sense in which the powers of congress may be 
aid to be exclusive. The states cannot, by indirect attacks, prevent 
their being earried into effect or unduly hamper their exercise. 
Where any right or privilege is subject to the regulation of congress, 
It ill not competent for state lawl to impose conditions which shall 
interfere with the right or dimini$ its value.u And on the same 

11 LeIs7 T. Bardin, 135 U. S. 100, 10 Sup. ct. 681. 
U CransoD T. Smith, 87 Mich. 300. 
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principle, It fa not within the oonBtltutional power of a state to lay 
any tax upon the instruments, means, or agencies provided or selected 
by the general government to enable it to carry into execution ita 
legitimate powers and functions.lI 

But in all cases where the powers vested in congress are not, for 
any of the foregoing reasons, exclusive, the states may legislate OD 

the same subject matter. But in regard to these cases of concurrent 
powers, ''the concurrency of the power may admit of restrictions or 
qualifications in its nature or exercise. In its nature, when it Is 
capable from ita general character of being applied to objects or pur
poses which would control, defeat, or destroy the powers of the Ren
era! government. In its exercise, when there arises a con1lict in the 

. actual laws and regulations made in pursuance of the power by the 
general and state governments. In the former case, there is a quali
fication ingrafted upon the generality of the power, excluding ita ap
plication to such objects and purposes. In the latter case, there is 
<at least generally) a qualification not upon the power Itself, but only 
upon its exercise, to the extent of the actual conflict in the operations 
of each." 11 

Furthermore, in all such cases of concurrent authority, the enact· 
ments of the individual states can be no more than provisional; that 
is to say, their continuance in force depends upon the determination 
of congresl} not to exercise its own power over the subject by a gen
eral law. If congress shall choose to enter upon the domain con
fided to its jurisdiction, and to regulate the same by a statute, the 
result is that all existing state laws on the same subject are super
seded and suspended, at least so far as they are inconsistent with 
the act of congress. The federal law does not make them invalid, if 
they were not so before. Neither does It repeal them. It merely 
assumes to itself entire control of the whole subject and leaves noth
Ing for the state laws to operate upon. But no change of policy on 
the part of the state is indicated, such as would render it inconsistent 
to enforce the provisions of a statute which had been repealed. 
Hence a penalty incurred for a violation of the state law before the 
passage of the act of congress may be recovered after its passage.1f 

11 McCulloch v. Maryland, , Whea.t. 429; Osborn v. Bank ot U. s., 9 Wheat. 
738; Ward v. Maryland, 12 Wall. Us. 

11 1 Sto17, Const. I 447. 17 StUl",ls v. Spofford, 45 N. Y. 4f8. 
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ENUJlEBATED POWERS OF OONGRESS. 

104. The speciftc powers granted to congreBB in the ftrBt 
article of the constitution are as follows: 

(a) To lay and collect taxes, duties, imposts, and 
excises, to pay the debts and provide for the 
common defense and general welfare of the 
United States. 

(b) To borrow money on the credit of the United 
States. 

(c) To regulate commerce with foreign nations and 
among the several states and with the Indian 
tribes. 

(d) To establish an uniform rule of naturalization 
and uniform laws on the subject of bank
ruptcies throughout the United States. 

(e) To coin money, regulate the value thereof, and 
of foreign coin, and :6Jt the standard of 
weights and measures. 

(I) To provide for the punishment of counterfeiting 
the securities and current coin of the United 
States. 

(e) To establish post oflices and post roads. 
(h) To promote the progress of aoience and useful 

arts by securing for l1m1ted times to auth01'll 
and invento1'll the exclusive right to their 
respective writings and discoverieS. 

(t) To constitute tribunals inferior to the supreme 
court. 

(j) To define and punish piracies and felonies com
mitted on the high seas and oifenses against 
the law of nations. 

(k) To declare war, grant letters of marque and re
priBal, and make rules ooncernintr oapturea 
on land and water. 

BL.CONBT.L.-13 
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To r5'0~5'0e and rUppO,5'0~ r.rmir~ 
tion of money to that use shall be for a longer 
term than two years.) 

T,5'0 drovidr 4'md m,5'0~,5'0tain ,5'0rvy. 
(n) To make rules for the government and regula

tion of the land and naval forces. 
To providr ~dr ca1H11g fo,5'0PH the Dl.lUtia to r~e

cute the laws of the Union, suppreBB insur
rections, and repel invasions. 

To prOvid,5'0 f,5'0r orpr4'.:rlzinp" rrminp" and dir..cl
plining the militia, and for governing such 
part of them as may be employed in the serv-

of tP,5'0 Unif,5'0d Statrr" resei'ring rre 
states ,respectively the appointment of the 
ofticers and the authority of training the mil-

accrrClPing t,5'0 dis{fpline Hy 
congress. 

(q) '.ro exercise exclusive legislation in all cases 
,5'0" P,5'0tsoeHrr over r{4'Ch 4'lt5'0trict 
ing ten miles square) as may by c88Bion of 
particular states and the acceptance of con
prrBB b,5'05'0,5'0me thr reat poverui""ent lUe 
United States, and to exercise like authority 
over all places purchased by the consent of 

legis~,5'0lure fHe stal.4flin wl"trp the 5'0,5'0,5'0'7e 
.1' .. .:11 be, for the erection of forts, magazines, 
arsenals, dock-yards, and other needful build· 

(r) To make laws whIch be necessary and 
proper for carrying into execution the fore-

pr¥'7¥rs and all pOWr{'r vesteP Py 
consItHrtion the government of the 

United States or in any department or ofticer 
fPrreof. 

(8) Moreover, in the fou:rth article fa found the fol
lowing: "CongreBB shall have power to dis-

',-.... -------
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pose of and make all needful rules and regu
lations respecting the territory or other prop
erty belonging to the United StateS." 

(t) And ftnally, "New states may be admitted by 
the congreaa into the Union." 

By the terDl.l!l of the constitution, congress shall have power "to 
lay and collect taxes, duties, imposts, and excises, to pay the debts 
and provide for the common defense and general welfare of the 
United States, but all duties, imposts, and excises shall be uniform 
throughout the United States." Article 1, § 8. "No capitation or 
other direct tax shall be laid unless in proportion to the census or 
enumeration hereinbefore directed to be taken. No tax or duty 
shall be laid on articles exported from any state." Article 1, § 9. 
AI the constitution originally stood, the following language -was 
found In ita first article and second section: "Representatives and 
~rect ta.xea shall be apportioned among the several states which 
may be Included in this Union according to their respective num· 
bers," etc. But the fourteenth amendment provides that ''Bepre
IeJ1tatives shall be apportioned among the several states," etc. The 
omiJaion of the words "and direot taxes" from the amended clause 
appears to do away with the necessity of this method of apportion
ment of such taxes, in so far as it depended upon the original clause. 
But the provision of the ninth section of the first article that no 
«cUrect tax shall be laid unless in proportion to the census or enumer
ation," probably accomplishes the same result. And if a direct tax 
thould again be laid, it is not likely that it would be attempted to 
lel)"lt in a dtiferent manner from that which was adopted before 
the fourteenth amendment was in force. 

The general nature of the power of taxation, and the constitu· 
tIoD&1llm1tations upon ita exercise, will be fully considered in the 
thapter devoted to that subject. At present it is designed only 
to coll8i.der the power as vested In congress under the words quoted 
above, and the expresa limitations of the constitution. This power, 
u thus vested, is not unlimited. On the contrary, it is 'limited both 
In respect to the purposes for which it may be exercised and In respect 
to the manner in which taxes shall be levied. 
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In the drst place, the federal power of taxatlon Is lfmlted in re
spect to the purposes for which it may be exercised. The language 
of the clause of the constitution which contains the grant of this 
power is 80 far ambiguous as to admit of several possible meanings. 
But it is the universaJIy accepted interpretation that the clause fa 
to be read as if it declared that "congress shall have power to 
lay and collect taxes, etc., in order to pay the debts and provide for 
the common defense and general welfare of the United States." 11 

It appears therefore that congress possesses the power of taxation, 
not for any and all purposes, but only for the three enumerated 
purposes, viz., to pay the debts of the United States, to provide for 
the common defense, and to provide for the general welfare of the 
United States. As the drst two objects are very clear and speci1lc, 
it is evident that questions as to the constitutional validity of any 
tax law of congress will chiedy arise under the third. That is, the 
question will be, does the tax in fact provide for, or promote, the 
general welfare of the United States? It is on this ground that ob
jection has been taken to the constitutionality of the system of a 
protective tarUf.11 

Attention should be given to the four words used in the clause 
under consideration and their different meanings. "Tuell" is the 
most general and comprehensive of the four. It Is a generic term, 
and includes duties, imposts, and excises. But as these latter terms 
have speciftc meanings, and 8.8 the larger word Is sometimes used 
in contradistinction to the terms of more restricted scope, it was 
proper that they should all be enumerated in the constitution. "Du
ties" Is a term of larger import than "imposts." They both relate 
to commerc1a1 intercourse, but duties are leviable on either Imports 
or exports, while Impost. relate only to goods brought into the coun
try from abroad. Practlcally, however, the use of the word "duties" 
adds nothing to the scope of this grant of power, for another clause 
of the constitution forbids the imposition of duties on articles ex
ported from any .tate. "Excises" means taxes laid upon the manu
facture, sale, or oonsumption of commodities within the country and 

II Pom. 00DSt. Law, I 278; Miller, Const. pp. 229-231; 1 Story, Oonst. If 
007-921. 
II See 1 Story, Oonst. II 9C58-974.; Veazie Bank v. Fenno, 8 Wall. G83; Mer

ehants' Nat. Bank T. U. 8., 101 U. S. 1; In re Sternbach, 45 Fed. 175. 

Digitized by Google 



I 104) ENUMERATED POWERS 01' CONGRESS. 181 

upon Hcensea to pursue certain occupations. A "capitation tax" 
la a poll tax. It is a fixed sum exacted from each person, without 
·reference to biB property or pursuits. But the chief dimculty haa 
arisen in determining what is the dHrerence between direct taxea 
and IOcb .. are indirect. In general usage, and according to the 
terminology of pOlitical economy, "a direct tax is demanded of the 
person who it is Intended shall pay it. Indirect taxes are demanded 
from one person in the expectation that he will indemnify himself at 
the expell8e of others." 10 When the question of the di1ference be
tween direct and indirect taxes 1lrst came before the supreme court 
ef the United States, it was held that the term "direct," as used in 
the constitntion, was to be taken in a narrower sense than that 
above indicated; and it was ruled that only two classes of taxes could 
be considered 88 coming under this designation, viz., taxes on land 
and capitation taxes. II But these decisions have recently been over· 
ruled, and it is now held that income taxes, whether levied on the 
Issues and pro1lts of real estate or on the gains and interest from 
personal property, are also "direct taxes" within the meaning of the 
constitution. II It seems, however, that a tax on the clrcnlation of 
ltate banks,1I or a succession tax imposed npon "every devolution of 
title to real estate," U are not to be inclnded in this category. 

In regard to the manner of laying taxes, the federal authorities 
are placed under certain restrictions. Capitation and other direct 
taxes must be laid in proportion to the census or enumeration. 
"Duties, imposts, and excises shall be uniform throughout the Unit· 
ed States." The requirement of uniformity in tax lawa baa given 
rille to a great deal of litigation and to many varioua or even con· 
fticting rnlinga of the courts. It will be more fully conaidered in 
another connection. At present it is only necessary to remark that 
this requirement of the constitution ia complied with if the tax op
erates with the same effect in all places where the subject of it is 
found. There is no want of uniformity limply because the thing 

.e Burroughs, Tax'n, I 8. 
II PaeUle Ina. Co. v. Soule, T WalL 488; Springer v. U. B., 102 U. S. G86; 

871ton T. U. S., 3 DalL 171. 
II PoUoek v. Tru8t 00., 158 U. S. 601, 15 Sup. Ct. 912. 
.1 Veazie Bank v. Fenno, 8 Wall. 533. 
U Scbolq v. Rew, 23 Wall. S3L 
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taxed fa not equally distributed in all parts of the United States. II 
The power of taxation necessarily includes the authority to make 

provision for the collection of the taxes In all su~ modes and by all 
mch meaD8 as are not Inconsistent with the constitutional goaran
tie. to private rights and property. Various methods of collection 
have been resorted to by congress at ditferent times. The customs 
duties ~ be enforced by seizure and detention of the dutiable artie 
cles. Some of the internal revenue taxee are collected by the sale 
of stampa to be placed upon the specifto articles taxed; others, by 
the issue of licenses upon payment of a fixed fee. The direct taxes 
levied during the late war were collected, when necessary, by eale 
of the delinquent lands. 

The limitations upon the taxing power of the federal government 
must be BOught in the constitution, and nowhere else. lIany of 
these limitations we have already incidentally considered, .. in ~ 
gard to the purposes for which taxes may be levied, and the method 
of assessing direct taxes. An important provision 18 that which 
prohibita the imposition of taxes or duties on articles exported from 
any state. It has been held that a requirement that articles in
tended for exportation shall be stamped, in order to prevent fraud 
and secure the carrying out of the declared intent, is not laying a 
duty on such articles, although a small charge is made for the stamp.26 
But if the stamp were required as a source of revenue to the govern
ment, It would amount to a tax, and therefore be Invalid.1f 

Mooey POUJtlfl oj Congrea. 

Congress possesses power, under the constitution, to borrow moner 
on the credit of the United States, and to coin money and regulate 
the value thereof and of foreign coin, and to provide for the punish
ment of counterfeiting the securities and current coin of the United 
States. The states equally possess the power to borrow money on 
their own credit, but they are prohibited by the constitution from 
coining money or emitting bills of credit and from making anything 
but gold and silver coin a tender in payment of debts. In this con· 
nection should be noticed the provisions pledging the publio faith 

.. Head-Mone;,. Cases, 112 U. S. CISO, Ii Sup. at. 241 • 
• 1 Pace v. Burgess, 92 U. S. 372 . 
• , A1m7 v. Oallfornia, 24 How. 1~ 
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to the security of the public debt. These are the Arst paragrapb of 
the sixth article, u follows: "All debts contracted and engage. 
ments entered into before the adoption of thia conatitution IIhall be 
as vaUd against the United States under this constitution u undpr 
the confederation," and the fourth section of the fourteenth amend
ment, u follows: "The validity of the public debt of the United 
States authorized by law, including debts incurred for payment ot 
pensions and bounties for services in suppressing insurrection or 
rebellion, sball not be questioned. But neither the United States 
nor any state sball assume or pay any debt or obligatien incurred in 
aid of insurrection or rebellion against the United States, or any 
clalm for the 1088 or emancipation of any slave; but alllUch debt.. 
obligations, and clalms shall be beld illegal and void.» 

8a:m.l-BMTOUJing Mrmey. 

As the grant of power to congress to borrow money fa general and 
unllmlted in its terms, it follows, on settled principles of interpreta· 
tlon, that it rests in the exclusive discretion of congress to select the 
means or methods of exercising the power. Money l:Ilq be raised by 
the issue and sale of government bonds, or by issuing certiflcates of 
indebtedness, or scrip, or other forms of obligations for debts or 
tervices rendered. Or the same purpose may be accomplished by the 
issue of treasury notes, either directly, or indirectly through the 
instrumentaUty of the national banks. Thls principle was settled 
at an early day in our national history by the decisions sustaining 
the charter of the Bank of the United States. This institution was 
established u a useful and convenient means of aiding tbe general 
IOvernment in the management of its 1lnancea, negotiating its loans, 
collecting its revenues, and regulating the currency. The power of 
congress to create sucb a corporation, though denied by the execu
tive, was sustained by the supreme court. lIB As the power of con
greaa to borrow money is unlimited in respect to the means wbich 
may be employed in its exercise, 80 also is it unlimited in respect to 
the purposea for which money may be raised. The grant must nec
essarily be taken u co-extensive with the needs and activities of 
the government. Every purpose for which money m81 be legiti-

II McCullocb T. M&Q"laDd, 4 Wbeat. 316; Osborn T. Bank of U. 8., 8 Wbeat. 
18&. See, alao, 2 Stol7, Conal. II 1259-127L 
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mately expended by the United States is therefore also a purpose 
for which congresa may lawfully exercise ita power to borrow mone,-. 
Nor can this power be in any W9.1 controlled or interfered with br 
the states. The granting of the power is incompatible with any 
restraining or controlling power, and the declaration of aupreDll1C1 
in the constitution fa a declaration that no such restraining or con
trolling power shall be exercised.18 It follows that the states can· 
not tax the loans ot the United States, whether they be evidenced by 
bonds, notes, scrip, or otherwise, nor ita financial operations, how
ever they may be conducted, nor the means or instrumentalitiea, 
such as banks, employed by the government in its monetary system, 
unle88 with the consent of the federal government, and then only 
in strict compliance with the terms of such permission. I. 

&me-Cbining Maney. 
"The power to coin money," BaYS Story, "is one of the ordinary 

prerogatives ot sovereignty, and is almost universally exercised, In 
order to preserve a proper circulation of good coin ot a known value 
in the home market." 11 To coin money is to fashion pieces of metal 
into a prescribed shape, weight, and degree of fineneBB, and ltamp 
them with prescribed devices, emblems, or other marks, by authority 
of government, in order that they may circulate as a medium of ex
change. Seigniorage is a charge made by government for coining 
bullion into money at its mints. This power includes the power to 
establish mints and assay ofllces. The power to regulate the value 
of coined money includes the authority to determine what denomina
tions ot money shall be struck at the mint, and also to 1lx the stand
ard ot purity, that is, to determine what proportion of pure metal 
and what proportion of alloy shall enter into the composition of each 

coin. The constitution does not declare what coins shall be struck, 
nor prescribe the metal or metals to be used for this purpose. The 
choice of congress is entirely unrestricted. And if a bimetallic stand
ard is to be maintained, the power to regulate the coinage includes 
the right to make such adjustments as may be necessary to main-

28 2 Story, Canst. f 1055; Weston T. CIty Council ot Charleston, 2 Pet. 448. 
Bank Tax Case, 2 Wall. 200; Van Allen v. Assessors, 8 Wall. /S73 . 

•• The Banks v. The Mayor, 'I WaIL 16; Bank v. SupeJ"1TisorR, 'I WalL 26. 
at 2 StOl7, Canst. • 1118. 

Digitized by Google 



§ 104) ENUMERATED POWERS OF CONGRESS. 185 

tain a uniform standard. The power to regulate the values of for
eign coins, in so far as they are employed within this country in trans· 
actions to which the government is a party, is a necessary correlative 
of the powers already noticed. In point of fact, the value of the 
coins of some foreign nations is subject to such fluctuations that this 
power 11 frequently very necessary to preserve anything like a uni
form standard. The latest action of congre88 taken in pursuance 
of this power 11 found in the act of October 1, 1890,11 which provides 
that "the value of foreign coins, as expreYed in the money of ac
count ot the United States, shall be that of the pure metal of such 
~in of standard value; and the values of the standard coins in cir
eulatlon of the various nations of the world shall be estimated qnar· 
terly by the director of the mint, and be proclaimed by the secretary 
of the treasury." 

&.m,,-Legal Tender. 
In 1862 8.Bd 1863, during the prevalence ot the elvD war, con~s 

authorized the Issue of a large amount of treasury notes, and pro
Tided that they should be a legal tender in payment of private debts 
and alIo of all public dues except duties on Imports and interest on 
the public debt. Tb.ese notes went into immediate circulation, and 
lareeI1 caused the gold and siITer coin to disappear from the market. 
~B.eD the constitutionality of this law was ilrst contested before 
the supreme court of the United States, It was adjudged that whUe 
the statute was valid in 10 far as it might apply to the payment 
.f debts thereafter to be contracted, there was no constitutional au
thority for its attempted application to debts existing at the time 

-of Ita passage. II But shortly afterwards the question came again 
before the court, and th1I decision was reversed. The personnel of 
the court had in the mean season been changed, and a majority was 
DOW in favor of sustaining the validity of the statute. It was ae
-oordingly adjudged that it was within the constitutional power of 
oongreae to make such notes a legal tender in payment of debts, 
private as well aa public, and pre-existing aa well as subaequently 

.contracted. U 

1.28 Stat. 624. I 52. II Hepburn T. Griswold, 8 Wall. 603. 
16 Lepl°Tender Cases (Knox v. Lee), 12 Wall. 457; Dooley T. Smltll, 13 

Wall 80&; Bisier T. Waller, 14 Wall. 297; JutU1ard T. Greenman. llO U. 8. 
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Regulation oj Commme-Origin oj tAl PWJtJt'. 
The reasons which Induced the framers of the constitution to in

corporate in it a provision giving to congress the right to regulate 
commerce with foreign nations and among the several states are 80 

obvious, and 80 intimately connected with the main purposes for 
which a central authority was established, as to require but little 
comment. It should be remembered that the very 1lrst movement 
towards an amendment of the original articles of confederation con
sisted in a proposa.l to confer upon the general government more 
eDlarged powers over the subject of commerce. When the conven
tion assembled, it was universally agreed that this matter, If no 
other, must be committed to the central authority. "The oppresaed 
and degraded state of commerce preTious to the adoption of the 
constitution," says Story, "can scarcely be forgotten. It was regu
lated by foreign nations with a sinKle view to their own intereata, 
and our disunited etlorts to counteract their restrictions were ren
dered impotent by a want of combination. Congre88 indeed poe
aeued the power of making treaties, but the inability of the federal 
government to enforce them had become 80 apparent as to render 
that power in a great degree useless. Those who felt the injury 
arising from this state of things, and those who were capable of ~ 
timating the in1luence of commerce on the prosperity of nations, 
perceived the necessity of giving the control over this important sub
ject to a single government. It Is not, therefore, matter of surprise 
that the grant should be as extensive as the mischief, and should com· 
pl'ehend all foreign commerce and all commerce among the states.'· U 

It is generally understood that MadIson was the author of this clause 
of the constitution, and was the one most strongly and personally 
interested in its incorporation in the constitution. The extreme im
portance of con1lding this power to the councils of the nation is made 

421, • Sup. at. 122. Persons entering Into a contract whIch calls for the 
payment of money have the right to specify the currency In which the psJ'

ment shall be made (as gold or "coined money"), and If they do so, the co111't& 
will require the terms of the contract to be observed, and In giving judpent 
upon It will direct that the judgment shall be paid In the medium specl1led 
by the parties. BroDBOn v. Rodes, 7 Wall. 229; Butler v. Horwitz, leL 2M. 
Trebilcock v. Wilson, 12 Wall.' 687. 
II 2 Story. Conat. I 106& 
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apparent by the reluctance which Rhode Island manifested In regard 
to ratifying the constitution. This state enjoyed, at that time, the 
advantage of poueBBing one of the finest harbors on the whole At
lantio coast, situated at Newport. And a very large proportion of 
all the commerce conducted by all the northern states with foreign 
countries sought this port. Heavy taxes and duties were laid upon 
importations coming to the port of Newport, and the revenue derived 
by the state from this 80Urce alone was sufficient to defray all ita 
public expenses. The prospect of being deprived of this very profita
ble means of raising revenue, by acceding to a constitution which 
would forever remove such regulations from the sphere of its com
petence, and prevent all discriminations against other le8s favored 
states, operated 80 strongq as to keep Rhode Island out of the Union 
for over two years. 

Same-In General. 
Thla clause of the constitution does not vest In congresl the plenary 

control over commerce of every description, in the same way in which 
it 11 invested with paramount authority over the subjects of natural
Ization and bankruptcy. The commerce which is subject to the regu
lation of the nationallegialature Is such only as is transacted with 
foreign countries or among the several states or with the Indian 
tribes. It follow. that each state retains full and complete control 
OTer all such commerce as is conducted wholly within its own bore 
ders. It is not until commerce passes the boundaries of a state and 
entera upon a courae which 11 to end in another state or a foreign 
country that it becomes subject to the regulation of congre88. I • ·'Nor 
can it be properly concluded that, because the products of domestic 
enterprise in agriculture or manufactures, or in the arts, may ulti· 
mately become the subjects of foreign commerce, that the control of I. Veazie v. Moor, 14 How. 668; The Passaic Bridges, 3 Wall. 782. The 
eonUnuoua traDsportaUon ot freIght from a point within the stale to another 
point within the state, over a Une ot railway partly within the state and partly 
within another state, 18 not Interstate commerce. Campbell v. Railway Co., 
86 loW&, U'l, 158 N. W. 8C5L Service ot a summons from a Massachusetts 
eourt on a e1tJsen ot Vermont, who la at the time ot service traveUng through 
MalachU88tta In order to attend court In ConnecUcut as a witness tor and at 
the request ot a e1tlzen ot Massachusetts, Is not Invalid as an unJawtul ID
tarterence with IDtentate commerce. Holyoke & S. H. F. Ice Co. T. Ambd .... 
IIG Fed. lI88. 
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the means or the encouragements by which enterprise is fostered and 
protected is legitimately within the import of the phrase foreign com
merce, or fairly implied in any investiture of the power to regulate 
such commerce." IT The power of congress in this regard is ont' 
which may be exercised partially, gradually, or temporarily. It was 
not intended that congress must avail itself of this authority at once 
and to the verge of its limits or not at all. It is competent for con
gress to select certain aspects, relations, or departments of such com
merce, as the subjects of its legislation, and to refrain from taking 
any action on the others. For example, a navigation law Is none 
the less a regulation of commerce because it does not regulate all 
possible modes in which commerce may be carried on. So it Is within 
the authority of congress to build up a complete system of regulation 
for foreign and interstate commerce by degrees and a part at a time_ 
And undoubtedly Its regulations may be either temporary or per
manent, as Its discretion may determine, and may be changed from 
time to time as the interests or policy of the whole people may I!IeeDl 

to require. But speaking generally, it has been said that "com
merce, in Its largest sense, must be deemed to be one of the most 
important subjects of legislation; and an intention to promote and 
facilitate it, and not to hamper or destroy it, is naturally to be at
tributed to congress." II 

BafM-TM Leadi"g Ow. 
The leading case on the subject of this power of congrea la that of 

Gibbons v. Ogden." The opinion was written by Ohief Justice Mar
lhall, and is universally conceded to be one of the greatest dorts of 
his profound and luminous intellect. It contains an exhaustive di. 
quiaition on the lubject of commerce and Its regulation by congress, 
in all its bearings and aspects, and has furnished principles, or at 
least arguments, for the guidance of the courts In a very large pro
portion of the numerous and diverse cases which have lince demand
~ solution at their handa. But the points actually decided in thia 
case were only these: That commerce includes navigation, whether 

IT Veazie v. Moor, 14 How. 568, 574_ 
II Texas &: P. R. Co. v. Interstate Commerce CommiSSion, 162 U. B. 19i, 

16 Sop. Ct. 666; Interstate Commerce Commlsston T. Alabama Midland Ky. 
00., 74 Fed. 715. 
"e Wheat. 1. 
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the motive power be steam or sails, and that when congress haa legis
lated, in pursuance of its constitutional power, on any particular 
subject or department of commerce, the states are precluded from 
taking any action which would interfere with or tend to annul the 
acta of congress. 

Same- What ia Included. 
The word "commerce," as here used, is to be broadly construed. Its 

general meaning is intercourse by way of trade and traffic between 
different peoples or states. But as used in the constitution, the term 
is not restricted to the aaJe and exchange of commodities, but in
cludes also their transportation, whether this be by land or sea. Nor 
is it restricted to the fact or process of commercial intercourse, but 
includes as well the substance of commerce; and not only this, but 
It covenl also the means, agencies, or instrumentalities by which com
merce ia carried on. It is not limited to the transportation of freight, 
but extends equally to pusenger traffic, and even to the transmission 
of telegraphic meeaages. Many, if not all, of the incidents of com
merce are within ita scope. For example, it extends to the regula· 
tion and government of seamen on American ships; to the establish
ment of rule. ot navigation, the law of the road at sea, and the 
marine system of lights and signals; to the protection and security 
of commerce, inclu~1' laws respecting light-houses, beacons, buoys, 
dykes, dams, levees, the improvement of rivera and harbors, derelicts, 
and wrecks of the sea; to the designation of ports of entry and de
livery; to the charges of rallroada engaged in interstate commerce, 
and many other such subjects.'o This grant, moreover, was not 
made with reference solely to the condition and course of commerce 
as these existed at the time the constitution was formed. Ita terms 

"U. S. T. Crall', 28 Fed. 795; 2 Stery, CODat. H 1075. 1076. Natural gas. 
In the earth, may Dot be a commercial commodity, but when brought to the 
IUrfac:e and placed In pipes for traDIportatloD, It completely assumu that 
eharac:ter. Now the traDlportatlOD of commercial commodities from state 
to It&te Ia lDteratate commerG!, and a state can Illy no burdens or restrlc
tlonl upon It. Henee a ltate It&tute which bas for Ita object to prevent 
perIOU from C01lTeylDl' natural raa out of the state and Into another state, 
wltb the lmpolltiOD of penalties for 80 doing, Is unconstitutional and void. 
State v. Indiana & Ohio 011, Gas & MID. Co., 120 Ind. 575, 22 N. lII. Ti8. But 
.. JaalIM. v. 1D41u& Na.tural Gu & 00 00., 128 Ind. 555, 28 N. lII. 76. 
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are broad enough to permit the authority and its exereiae to keep 
pace with the progress and development not only of commercial in
tercourse but also of the means employed In that Intercourse. Pow
ers and agencies are now made available for the interchange of com
modities which were little dreamed of by the fathers of the Repub
lic. But the advance of science and the arts serves only to enlarge 
the field for the exercise of legislative authority, in this regard, with
out a1fecting the limits of the power itself. 61 

&me - When Exclu.trif)~, When Concurrent. 
The question whether the power of congress to regulate foreign 

and interstate commerce is exclusive, or whether the states have a 
concurrent authority, to any extent, over the same subject, is the 
most diftlcult which has arisen in the construction of this clause of 
tJae constitution. The general result of the authorities may be 
stated as follows: First, the statel cannot lawfully adopt any 
measures tending directly to regulate, obstruct, or interfere with 
such commerce as fa confided to the paramount control of congreaa, 
or which may be inconaistent with the legislation of congreu on 
the same subject." Second, if the particular subject to which the 
power is to be directed il national in its character, or is such that it 
can properly be regulated only by a uniform system, in 10 much that 
varying regulations by the different states would cause inconven· 
ience or detriment, It is not competent for the statel to legialate on 
the lubject, and if congresa doel not act, Ita allence Is to be taken 
88 an evidence of its will that the subject shall be free from all 
regulation or restriction." Third, local and limited mattere, not 
national In their character, which are moat likely to be wisely pro
vided for by such diverse rules as the authorities of the different 
states may deem applicable to their own localities, may be regulated 
by the atate legialaturea, In the absence of any act of congreIB on 

<Ill Pensacola TeL CO. T. W. U. TeL Co., 96 U. S. I, 9. 
42 Brown v. Maryland, 12 Wheat. 419; Welton v. MissourI, 91 U. 8. m; 

LeIsy T. Hardin, ISIS U. 8. 100, 10 Sup. Ct. 681; Gibbons v. Ogden, 9 Wheat. L 
43 Bowmnn v. Chicago & N. W. R. Co., 125 U. S. 465, 8 Sup. Ct..689. 1062; 

County ot Mobile v. I(lmball, 102 U. S. 691; Robbins T. Shelby Count)' Tax
Ing Dist., 120 D. ~. 48D, 7 Sup. Ct. 592; Gloucester Fem Co. T. Pennsylvania. 
114 U. S. 196, 5 Sup. Ct. 826; Brown v. BouatoD, 11' U. S. 622, G Sup. Ct. 
1091. 
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the same IUbJect.·· Fourth, there are certain classes of state legis
lation which, although they may incidentally or remotely atfect 
foreign or interstate commerce, are not intended 88 regulations 
thereof, but have their primary relation to the domestio concerns 
of the particular state or of its citizens, and are properly in the 
nature of police regulations. In the absence of any act of congress 
.:overlng the same ground, such laws are valid. And It Is under
.tood that, in so far 88 they relate to or affect commerce, congress, 
by refraining from acting on the same subject, sanctions and adopts 
them." But there are certain classes of state legislation which 10 

~tly dect foreign or interstate commerce, or 80 plainly impoee 
a burden or restriction upon it, that they are void even though 
they may not come in conllict with any regulation of congress on the 
ume subject. AI an illustration of this rule, we may cite the case 
of RaUroad Co. v. Husen," where the question arose upon a statute 
of Missouri, intended to prevent the introduction into that state of 
a disease supposed to be prevalent among the cattle in T~ and 
which in etfect declared that no cattle from Ten. should be admit·~.. (, " 

Vvv\.. .. \. tl,tt .... 

ted Into the state until they had been kept a sumcient time to pre- \ ; (, ' 
, r! '. vent any danger. o.f contagion. This act W88 adjudged unoonsti· . 

tutional, inasmuch as It amounted to an entire prohibition on the 
raIlroada from transportin, cattle from the one state into or throurh 
the other. 

&ma.-Na~. 
The power of congress to regulate commerce includes the power 

to regulate navigation, in 80 far as It is conducted between thla 
country and foreign nations or between the several states. And 
this power extenda both to salt and fresh waters, and is not limited 
by the ebb and 1101' of the tide. Even though the particular stream 
may lie wholly within the limits of a Bingle state, yet navigation on 
it is subject to the regulating power of the national government if 
it forma part of a chain or system of waters leading to foreign coun· 
tries or other states. In fact, this power extends to all navigable 
waters of the United States. And "they constitute navigable waters 

MlIDler, 00Dat. 484: Cooley v. Board of W&rdeDB, 12 Bow. _: Willson v. 
Blaekblrd Creek Marsh Co., 2 Pet. 246-

- Bherloek v. Alllq, 83 U. a. ea. 
-81 V." MG. 
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of the United States when they form, in their ordinary condition by 
themselves, or by uniting with other waters, a continued highway 
over which commerce Is or may be carried on with other states or 
foreign countries." U Even when a vessel is plying between porta 
of the same state, yet if it is navigating the high seas, it is subject, 
as well as the business in which it is engaged, to the regulating power 
of congress. U But a state may improve its own rivers and harbors, 
and take toll from those who use the improvements, provided the navI
gation of the waters is kept free and there is no interference with 
any system established by authority of congress." So also a state 
may autho~ze the erection of a dam acrOl!8 a navigable river which 
is wholly within its limits,' in the absence of any legislation of con
gress bearing on the case. II The authority to regulate ferries has 
never been claimed by the general government, but has always been 
exercised by the states. Consequently, an act of congress declaring a 
particular river to be a common highway, free to all citizens of tb~ 
United States, does not interfere with the right of the state to. create 
and regulate ferries thereon and license the owners of boat. engaged 
in such ferry service. It But the states cannot impose license taxes 
upon tugs and towboats engaged in navigating the high seas and 
the great waterways of commerce." Nor can they impose restric
tions or conditions upon such vessels, except such as may relate only 
to the policing of their own harbors.'1 

The power to regulate navigation, as a part of foreign and inter
state commerce, includes, as briefly stated above, the regulation of 
its incident.. In this connection congress has passed laws pre
scribing rules for navigation on the high seas, laws establishing a 
system of light-houses and buoys, life-saV'1ng stations, and other 

U The Daniel Ball, 10 Wall. 557, G63; Gibbons v. Ogden, 9 Wheat. 1; Vea
zie v. Moor, 14 How. 568. 

"Lord v. Steamship 00., 102 U. B. 1541: Pacl1lc Coast S. S. 00. T. Boal'd of 
ltallroad Com're, 18 Fed. 10. 

"Sands v. Improvement 00., 123 U. B. 288, 8 Bup. at. 118: Benjamin T. 

Improvement Co., 42 Mich. 628, 4 N. W. 483. 
10 Pound v. Turck, 9lS U. S. 459. 
Il Fanning v. Gregoire, 16 How. 524; Chlapella v. Brown, U La. Ann. 189. 
.. Moran v. New Orleans, 112 U. S. 69, Ii Sup. at. 88; Harman v. Ohl~ 

147 U. B. 896, 13 Sup. Ot. 306 . 
• 1 Sinnot v. Davenport, 22 How. 227. 
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mean. of protectlng and preserving those engaged In naTigatloD, 
law. for the regulation of ports and harbors and the bnprovement Of 
rivers and other waterways, laws for the government of American 
eeamen, and laws relating to the liability of ship·owners and otIters 
engaged In commerce, either declaring, altering, or supplementing 
the rules of the common law or the generallaw-merchant. 

Sa'''''-Veasth. 
Since ships are among the principal mean. or Inlrtruments by 

which foreign and Interstate commerce is carried on, it folloW8 that 
. they are subject to the regulation of congress. Hence all federal 
laW8 relating to the registry or nationality of American shipe, or 
prescribing rules for their transfer, or for the recording of such 
transfers, or determining what shall be su1llcient evidence of title 
to them, or providing for the recording of mortgages of ships, are to 
be sustained as enacted under the commerce power.l • And since 
the authority of congrel8 In this respect i. paramount, state law., 
In 80 far as they may be inconsilJtent with the acts paseed by con
gress, must yield In authority. Thus, for example, aD act of con
gre. providing for the recording of mortgages of &"hips will control 
the 8tate statute of frauds. II While the states cannot tax ships 
88 instruments of commerce, yet they may tax the owners of ships 
for their interest in the same as personal property." 

Same-Regulation of Porl8 aM Harbar •• 

IJ1 the clasa of subjects generally left to the legislation of the In
dividual atates is included the regulation of ports and harbors, in 
re.pe<:t to the establishment of harbor lines, the maintenance and 
regulation of wharves, state iDapection law., local pilotage rules, 
and all such measures as belong to the police regulation ot the 
public ports and waterways of a state. The harbors and other 
navigable wate1'8 of a state are indeed subject to the regulating 
power of congres., in 80 far as they belong to or are used for that 
kind of commerce which may be denominated foreign or interstate, 

•• White'. Bank v. Smith, 7 Wall. 646; Blanchard v. The Martha Wasblnlt
tOD. 1 Cliff. 463, Fed. Cas. No. 1,513; Foster v. Chamberlain, 41 Ala. 158; 
Bhaw v. McCandless, 86 Miss. 296. 

II MltcheD v. Steelman, 8 Oat 868 . 
• , Transportation Co. v. Wheeling, 99 U. S. 273; City of st. Louis v. FelT)' 

Co .. 11 Wan. 423; BoweD v. Maryland, 3 GIU, 14-
BL.CONST.L.-18 
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Just 8B much 8B are the high seas. But until congress chooses to 
enter upon the field of legislation, in respect to the subjects here 
mentioned, state laws on those subjects are valid and must be en· 
forced, and when congress acts, those laws are not repealed but B1llI

pended in their operation." But a state statute entitling port 
wardens to receive a certain sum or fee for every vessel coming into 
port, whether they are called on to perform any service or not, is a 
regulation of commerce and unconstitutional.'1 

Sa:,,~ Embargo. 

The limits of the power of congress to regulate foreign commerce 
were very seriously considered in connection with the embargo 
laid Upoo such commerce in 1807, at the special recommendation 
of Jefferson, then President. Against the constitutionality of this 
measure it was urged that an embargo suspending foreign commerce 
for an indefinite or unlimited period cannot properly be described as 
a "regulation" of commerce, since it results in a tempOl."8l'Y de
struction of it. The power to regulate, it was said, does not include 
the power to annihilate. The supreme court has never passed upon 
tftis question. But it was decided in the inferior courts that the 
embargo act was a valid exercise of the power of congress, because 
it was not aimed at the destruction of commerce, but was intended 
as a means of defending, preserving, and protecting our foreign 
commerce. There can be no doubt, however, that this act went to 
the very extreme limit of the lawful exercise of this great power ot 
congress.·1 

&,me-PiJotag" 

The states retain the power, untn congress shall aet, to establish 
rules for the qualiflcation and licensing of pilots and as to their servo 
ices upon vessels approaching or leaving their ports and the fees to 
be charged therefor. But as the subject concerns foreign cOmmerce, 
it is within the domain intrusted to the control of congress, and that 
bod7 baa power either to adopt a uniform system on the subject ot 

If Henderson V. Spofford, 159 N. Y. 131; The James Gray v. The JOhD 
Fraser, 21 How. 184; Steamablp Co. v. Jollffe, 2 Wall. 450. 

'I Steamablp Co. v. Portwardens, 6 Wall. 81; Hackley v. Gerqhtir, 84 N. 1. 
Law, 382 . 

•• See 2 Story, ConBt. H 1280-1292. 
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pilots, or to adopt and sanction the systems in force in the several 
maritime states. And if it should make the entire subject national 
in ita character, and prescribe uniform rules and regulations, all 
provisionl!l of the state statutes which might be inconsistent therewith 
would have to give way." But a state pilot law which discriminates 
in favor of "coasters within the state" or vessels of that and the 
two adjoining states, con1licts with the federal statute and ill void. 11 

&m,-QuaTantine. 

It is within the lawful power of each state to enact laws to guard 
against the introduction of contagious or infectious diseases from 
foreign countries. To this end it may estab1ish quarantine stations and 
provide for the inspection of vessels coming from abroad to ascertain 
their eanitary condition, and require such vessels to pay a fee to cover 
the cost of such inspection. Statutes of this character are not re
garded as regulations of commerce but as police laWs. At the same 
time they may and do in a sense affect foreign commerce, and for that 
reason the subject of quarantine ill equally under the control of con
gress, and state laws must yield in all points where they are incon· 
aiatent with such general reiU!ations as congress may lee l1t to 1m. 
pose.a 

Ba-tnr-lmportl. 

In pursuance of its power to regulate foreign commerce, congress 
has palled many laws with regard to the importation into this coun· 
try of articles from abroad. Most of these acta have been 80 

p1ainly within the scope of the power in question that their con
stitutionality baa never been called in controversy before the courts. 
A detailed examination of these statutes is beyond our present pur· 
pole, but reference in general terms may be made to the laws estab
lishing a ta.rlfl of customs duties, those designating the ports of en
try, and those creating and regulating the bonded warehouse system. 
After goods imported from abroad have reached the custom. house, 
they remain in the possession of the United States until delivered. to 

liThe Panama, Dead7,2:1, Fed. Cas. No. 10,702: Olsco T. Roberts, 6 Boaw. 
(N. Y.) 49l. 

11 Spralgue T. Thompson, 118 U. S. 90, 6 Sup_ Ot. 988. 
.. Morgan's LouIsiana &: T. R. &: s. B. 00. T. Lou1sllUl& Board of Health, 

118 U. S. 455, 6 Bup. Ct. 1114. 
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the consignee, and the U~ited States has a Hen on them for the 
duties. During that period they cannot be attached or levied OD, 

or otherwise taken out of the custody of the federal officers by any 
state process. II The states cannot lay any tu upon goods imported 
from abroad 10 long as they remain in the hands of the original im
porter, 0L~ving left ~~ds, sO long as Jh:eL remain 'u.......the orig-n in~ packages of impo~!:!on. When the importer has parted with 
them, or when the original cases have been broken up, then the goods 
become taxable as a part of the ,eneral mass of property in the 
state.'· 

SafM-Immigra.titm. 

The term "commercl'," as used in the constitution, is not Hmited 
to an exchange of commodities, but includes as well intercourse with 
foreign nations. And the term ''intercourse'' includes the transpor
tation of passengers.·11 Consequently it is within the power of con
gress, under this grant, to regulate immigration. It may totally 
prohibit the coming into the United States of any class, degree, or 
nationality of immigrants, or it may prescribe conditions or restric
tions upon such immigration, or impose a tax on the owners or 
masters of vessels bringing foreigners into the country. Examples 
of the exercile of this power by congress may be seen in the statute 
which forbids the importation of alien laborers under contract, and in 
that which excludes the Chinese. The only limitation upon the 
power of congress in this respect is that its regulations or prohibi
tions must not contravene the provisions of treaties between this 
country and foreign nations." This rule also involves a limitation 
upon the power of the states. The several states may not lay any 
restriction upon immigration. It is not within the power of a atate 
to impose taxes upon such immigration, or upon the mastera or own
ers of vessels bringing foreigners into their ports for the privilege 
of 10 doing, or upon the aliens themselves. Such a tax would be an 

.. Harria y. Deule, a Pet. 292-
It Brown v. Maryland, 12 Wheat. 419; Cook v. Pennsylvania, 97 U. S. 566. 

People v. Wilmerding, 62 Bun, 391, 17 N. Y. Supp. 102. Waring v. Mll1Or, , 
Wall 110. 
II People v. Raymond, 34 CaL 492. Passenger Cases, 7 Bow. 288. 
.. Edye v. Robertson (Bead Mone;,. Casl!ll), 112 U. s. GaO, 5 Sup. Ot. 2f7. 

U. S. T. Orale, 28 Fed. 79G. 

I 
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IIDlawful regulation of foreign comm~." But a state law which. 
requires a report to be made of the paatengera brought from abroad 
Into one of its ports, and prescribes a he ... a penalty for failure tc> 
comply with ita terms, is not regarded as a regulation of commerce, 
but merely ... a police regulation, and 18 not invalid." 

Inasmuch 88 the control over commerce Includes the means or 
agencies by which it is carried on, it follows that the business of 
railroad companies, in 80 far 88 it concerns traftlc between pointB 
which do not He within the same state, is subject to the regulation 

of l'On~ and exempt from that of the states.U8 CongreBB way pl·O
nde that all railroad companies may carry passengers, 1D4ila, and 
property over their roads and bridges, on their way from one .tate 
to another, and receive compensation therefor, and may connect with 
other roads 80 as to form continuoul linea for the transportation of 
till' same to their places of destination. TO And congret!8 likewise has 

authority to construct or authorize the construction of rallroada 
acl'Oll the states and territories of the United States, and the fran
ehiBeI thu. confe~ cannot, without its permiBBion, be taxed by the 
states.11 The most important application of this principle is in the 

limitation which it impoaea upon the power of the sta.tea, in respect 
to inte1'8tate railroads, and especially with reference to ta.x.Q,tion. A 
state law requiring all carrie1'8 engaged in interstate commerce to 
furDish equal privileges and accommodations to all penon. using 
their conveyances, without discrimination on account of race or color, 
is not valid.12 Neither have the states any power to impose taxes 

IT Henderson v. Mayor of CIty of New York, 92 U. S. 259: Ohy Lung v. 
I'reeman, Id. 275: People v. Downer, 7 C&l. 169: People v. Compagnie 
GtD6ra1e TraDsatlantlque, 107 U. S. 59, 2 Sup. at. 87; People v. PacIfic Mall 
8. B. 00.,18 Fed. M4: Puaenger Cues, 7 How. 283. 
.. New York City v. MIlD, 11 Pet. 102 • 
•• "The state may make reasonable regulatloD8 to eecure the safety of pas

leDgers, even on Interstate traIns, whUe withIn Ita borders. But the state 
am do nothing whIch will directly burden or Impede the Interstate tra1Ilc 
of the company, or Impair the usefulness of Ita facllltles for such traftlc." 
l11IDols Cent. JL Co. v. IDlnolB, 168 U. S. 142, 16 Sup. Ct. lC1J6. 

"Ballroad Co. v. Rlchmood, 19 Wall. 584. 
t1 CaUfornla v. Central Pac. R. Co., 127 U. S. 1. 8 Sup. at. 1073. 
,. Ball T. De Culr, 9G U. S. 4SIS. But such law Is valid It It Is strictly 
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on travel on railroads running through or between states; n nor upon 
the oftl~ or agencies of railroads engaged in interstate commerce j " 
nor upon the gross receipts of a railroad company, when such receipts 
are in part derived from the transportation of passengers and prop
erty into, through, and out of the state. n But if the state can dis
tinguish between receipts derived from commerce which is ca.nied on 
wholly within ita own limits and such as are derived from. inter
state commerce, and tax only the former, or levy a tax upon a por
tion of the capital stock of the company or a portion of the value 
of ita property, such portion fairly representing the value of the 
stock or property employed in its business within the state, as dis
tinguished from that which is employed in interstate business, in 
. either such case the tax does not amount to an interference with 
that commerce which fa under the control of congress, but is lawful 
and valid. TI The same rule applies to the taxation of parlor C81'l! 

or sleeping cars. A privilege tax on sleeping cars is void in &0 far 
as it applies to the interstate transportatiou of passengers. n But 
since the state has a right to tax personal property within Its juris
diction, even though it may be employed in interstate commerce, a 
state tax on such proportion of the whole capital stock of a foreign 
sleeping-car company as the number of miles over which its cars 
are operated within the state bears to the total number of mUes 
over which ita cars are run, is valid and constitutional, although Buch 
cars are run into, through, and out of the state. TI A state statute 
imposing on express companies a tax on their "receipts for business 
done within this state" is not an interference with interstate com
merce." 

confined to bualne88 done within the state. LowBTfl1e, N. O. 6; T. Ry. Co. Y. 

MI88lsslppl, 133 U. S. 587, 10 Sop. ot. 848. 
n Plek v. Chicago & N. W. Ry. Co., 6 BIBS. 177, Fed. cas. No. 11.138; Id., 

94: U. S. 164: Clark v. Phfladelphla, W. 4: B. R. 00., 4 Boost. (DeL) 158: 
Norfolk 4: W. R. Co. v. Pennsylvania, 186 U. S. 114, 10 Sop. Ct. 91lS. 

U McCall v. C&lffornla, 136 U. S. 1M, 10 Sup. Ot. 881. 
n Fargo v. MIchigan, 121 U. S. 230, 7 Sop. Ct. 8Ci7. 
"Delaware RaIlroad Tax, 18 Wall. 206. 
'fT PIckard v. Pullman South. Car Co:, 117 U. S. 84, 6 Sop. at. 685. 
TI Pullman's Palace Car Co. v. Pennsylvania, 141 U. S. 18, 11 Sup. Ct. 816. 
fI Pacific Exp. Co. v. Seibert, 142 U. S. 339, 12 Sup. Ot. 250. 
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Same-Bridget. 

• Under this grant of power, congress has control over the DaV

igable waters ~f the United States, that is, such waters as, in them
selves or with their connections, form a continuous highway over 
which foreign or interstate commerce is or may be carried on. And 
in connection therewith, it is within the constitutional authority 
of congress to take measures for keeping su('h highways free and 
open for such commerce, and preventing obstructions. It may there
fore prevent the erection of bridges over such streams, by the statee 
or by private persons or corporations under their authority, or it 
IIl81 declare that a bridge 80 erected is not an obstruction to com
merce but a lawful bridge, and it may also authorize or provide for 
the construction of bridges over streams between two states, and 
provide that such bridges shall be free for the crossing of all trains 
of railroads terminating on the sides of the river respectively.eo 
The states may authorize the construction of railroad or other 
bridges across navigable streams, provided they do not interfere 
with any existing regulations of congress applicable to such streams, 
and do not constitute a material impediment to the course of com· 
merce on those rivers. The latter requirement presents a question 
of fact which must be decided in each case with reference to its 
peculiar circumstances. But in general, if the obstruction to nave 
igation cauaed by the bridge is greater than the benefit to the gen· 
eral commerce of the country resulting from it, it may be abated 
:IS a nuisance, otherwise it will stand. II But it must be remembered 
that, for the purpose of regulating commerce, congress retains para· 
mount and pl.mary control over the navigable waters of the United 
States. Congress is not precluded, by anything that may have been 
done under the authority of ,a state, from assuming entire control, 

eo See RaIlroad Co. v. Richmond, 19 Wall 584; Pennsylvanla v. Wheeling 
Bridge Co., 13 How. 518; Miller v. Mayor, etc., ot New York, 109 U. S. 385, 
8 Sup. Ct. 228; South Carolina v. Georgia, 93 U. S. 4; Escanaba & L. M. T. 
Co. T. Chicago, 107 U. S. 678, 2 Sup. Ct. 185. 

11 cardwell v. American Bridge Co., 113 U. S. 205, 5 Sup. Ct. 423; Gilman 
T. Philadelphia, a Wall. Tl3: Hamilton v. Vicksburg, S. & P. R. 00., 119 U. S. 
28>, 7 Sup. Ct. 206; Jolly v. Terre Haute Drawbridge Co., 6 McLean, 287, 
Fed. cas. No. 7,441: SI111maD T. Hudson River Bridge Co., " Blatcht. 74, Fed. 
Cas. No. 12,SGl. 

Digitized by Google 



200 THE POWERS 01' CONGRESS. eCh.8 

abating any erections that may have been made, and preventing 
any othera from being made except in conformity with such ren' 
lations as It may prescribe. Or on the other hand, it may leplize a 
state bridge and declare it to be a lawful structure. 81 

&.fM-TelegrapM. 

With reference to the electric telegraph, it has been said: "It 
cannot for a moment be doubted that this powerful agency of com· 
merce and intercommunication comes within the controlling power 
of congress, certainly as against hostile state legislation." II No 
state can impose an impediment to the freedom of such com· 
munication by attempting to regulate the delivery in other states 
of messages received within its own borders.'· In regard to state 
taxation of telegraph companies, the rule settled by the United 
States supreme court, with reference to such companies as have 
accepted the provisions of the act of congress relative to their 
.use of the public domain,8I is that they "cannot be taxed by the 
Huthorities of a stnte for any messages, or receipts arising from 
messages, from points within the state to points without, or from 
points without the state to points within, but that such taxes may 
be levied upon all messages carried and delivered exclusively within 
the state. The foundation of this principle is that messages of the 
former class are elements of commerce between the states, and not 
su::'ject to legislative control of the states, while the latter class are 
elements of internal commerce, solely within the limits and juris
diction of the state, and therefore subject to its taxing power."" 
Hence a single tax assessed under the laws of a state upon receipts 
of a telegraph company, which were partly derived from interstate 
commerce and partly from commerce within the state, and which 
were capable of separation, but were returned and assessed in groBS 
and without separation or apportionment, is invalid in proportion to 
the extent that such receipts were derived from interstate commerce, 

II Wl1lamette Iron Bridge Co. v. Hatch, 125 U. S. 1,8 Sup. at. 811; Wheel· 
Ing Bridge Case, 13 How. 518, 18 How. 421. 
II PeDSacola Tel. Co. v. W. U. Tel Co., 96 U. S. 1. 
"W. U. Tel. Co. v. Pendleton, 122 U. S. 347, 7 Sup. at. 1128. 
.. Rev. St. U. S. II 5263-5268. 
II W. U. Tel. Co, y, Alabama State Board of Assessment, 132 U. B. 472, 10 

Sup. Ct. 161. 
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but S. otherwfle vaUc1" But a state may lawfully provide that 
evert telegraph company owning a line in the state shall be taxed 
on such proportion of the whole value of its capital stock as the 
length of the line within the state bears to the whole length of the 
line eTerywhere, after deducting the value of any property owned 
by it and subject to local taxation in the cities and towns of the 
8tate. Such a tax is not an unlawful interference with interstate 
commerce.11 It has also been ruled that the tranamisaion of messages 
by the telephone may be interstate commerce. II 

&me-1Tade Mara: 
Statutes have been passed by congress purporting to secure to mer

chants and manufacturers exclusive rights in the use of registered 
tnule markl. But the validity of such laws, at least in so far as 
they are not confined to commerce with foreign nations or among the 
several states, but virtually apply to all commerce at all points, can· 
not be sustained under the commerce clause of the con8titution. 
Whether or not a trade mark has such a relation to commerce as 
to bring it within congressio~al control when used or applied to the 
classes of commerce which fall within that control, remains still an 
unsettled general question. II 

&;u,..-pl/f/4l Legialation. 
The power of congress to regulate commerce gives it al80 the right 

and power to provide by law for the punishment of offenses com· 
mitted ·against commerce or of such a character as to defeat or obo 
atroct it. For example, it has power to define and punish larceny 
from a ship, even when the vellSel is not at sea.1Il In the exercise 
Gf the powers confided to congress over interstate commerce a.nd the 
postal system, it Is competent for the national authorities to remove 
all obstructions upon highways, natural or artificial, to the passage 
of interstate commerce or the carrying of the mail. While it may 

IT Ratterman v. W. U. Tel 00., 127 U. B. 411,8 Sup. Ct. 1127; Telegraph 
OD. T. Tens, 105 U. S. 460. 

II V .... cb11lM!tt8 v. W. U. Tel. Co., 141 U. S. 40, 11 Sup. Ot. 889; W. U . 
.... eL Co. v. Attomey General, 125 U. S. 530, 8 Sup. Ct. 961; W. U. Tel. Co. 
T. Taggart, 163 U. S. 1, 16 Sup. Ct. 1054 . 

.. In re Pennsylvania Tel. Co., 48 N. J. Eq. 91, 20 Atl. 846. 
I'Tnu1e-Mark Cases, 100 TJ. 1':. 82. 
II U. B. v. Coombs, 12 Pet. 72. 
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bt' competent for the government, through the p.xecutive branch, and 
with the use of the entire executive power of the nation, forcibly to 
remove all such obstruct\ons, it is equally within its competency to 
appeal to the civil courts for an inquiry and determination as to the 
existence and character of any alleged obstructions, and if any such 
are found to exist, to invoke the power of those courts to remove or 
restrain such obstructions. The jurisdiction of the courts to Inter
fere in such matters by injunction is one recognized from ancient times 
and by indubitable authority. II 

&.'1'1&1-Commercial La",. 

This clause of the constitution cannot be so broadly interpreted as 
to give congress the power to enact a general code of commercial 
law which ehouldbe binding on the severalstatea and their courts. 
Some incidents or branches of the law of merchants may come within 
the regulative power of the federal government under t:his provision, 
and the individual states are 80 far prohibited from regulating it that 
their acts must impose no restriction or hindrance upon foreign or 
interstate commerce. Also, the courts of the United States do not 
consider themselves bound by the decisions of the state court. on 
questions of general commercial law, but will be guided by their own 
conception of the doctrines of the mercantile law." To this extent, 
therefore, there may be said to be a general commercial law of the 
UBited States, but its origin is not derived fl"Om the power of con
gress to regulate commerce. 

SafM-Limilatitma on the Power. 
The power of congress to regulate foreign and Interstate commerce 

il subject to two restrictions or limitations, prescribed in the same 
Instrument by which the authority is granted. In the first place, 
the constitution provides that no tax or duty shall be laid on arti
cles exported from any state. And secondly, it is provided that "no 
preference shall be given by any regulation of commerce or revenue 
to the porta of one state over those of another; nor shall vessell 
bound to or from one state be obliged to ent!!l', clear, or pay duties 
in another." U 

II In re Debs, 158 U. S. 564, 15 Sup. Ot. 9OQ. 
II oates v. NatloDal Bank, 100 U. S. 238. 
"Const. U. S. art. 1, I 9. 
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&.au Int.erjerence with Commerce Pm.oer. 
The power of congress to regulate foreign and Interstate commerce 

involves a corresponding limitation upon th.· power of the states. 
That is, it la not within the lawful power of a state to regulate IUch 
commerce, or to impose restrictions or conditions upon it, or to in· 
terfere with it in any manner which would be inconsistent with the 
paramount control of congress or with the specific acta or the gen· 
eral policy of congress in regard thereto. Thus a state law which 
imposes limitations upon the powers of a corporation, created under 
the laws of another state, to make contracts within the state for 
carrying on commerce between the states, violates this clause of 
the constitution.1I5 And so far as it may be necessary to protect the 
products of other countries and states. from discrimination by rea· 
son of their foreign origin, the power of the national government over 
commerce reaches the interior of every state in the Union. til Hence 
a state law which prevents a non-resident manufacturer of liquora 
from sending hil goods into the state, and there disposing of them 
in the original packages, through a clerk located there, ia void as a 
n>gulation of interstate commerce. n 

Samr-Tazatwn. 
Certain of the limitations upon the taxing power of the &tates, 

growing out of the control of congress over commerce, have already 
been noticed. But it remains necessary further to develop the gen
eral principles and to cite some further illustrations. In the drst 
place, a tax diatinctly laid on the commerce which comes under the 
regulation of congress i. void, even though congress has refrained 
from legislating on the subject. IS The fairest and most JUBt COil' 

Itroction of the constitution "leads to the conclusion that no state 
~s a right to lay a tax on interstate commerce in any form, whether 
by way of duties laid on the transportation of the subjects of that 
commerce, or on the receipta derived from that transportation, or on 

II Cooper Manut'g 00. T. Ferguson, 113 U. S. 727, I) Sup. Ot. 739. 
II G1I7 T. Baltimore, 100 U. S. 434. 
It Lyng T. Michigan, 185 U. S. 161, 10 Sup. ct. 725 . 
• 'McCullocb T. Maryland, 4 Wbeat. 316, 425: Brown T. Maryland, 1J 

Wheat. 419, 437; Low T. Austin, 18 Wall. 29; Wabasb, St. L. &: P. B. Co. T. 

DllDols, 118 U. S. 1IG7, 7 Sup. at. 4; Robbins T. Shelby County Tuiq Diat., 
120 U. S. 489, '1 Sap. ct. 1592. 
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the occupation or business of carrying it on, and the reason is that 
such taxation is a burden on that commerce, and amounts to a regu
lation of it, which belongs solely to congress." II Intel'lrtate car
riage of freight does not consist merely in transporting it through 
the state. If it starts from within the state in transit to another 
state, or if it comes into the state, as its destination, from abroad, 
it is the subject of interstate commerce, and cannot be taxed by the 
state.100 

But "while interstate commerce cannot be regulated by a state, by 
the laying of taxes thereon in any form, yet whenever the subjects of 
taxation can be separated, so that that which arises from interstate 
commerce can be distinguished from that which arises from commerce 
wholly within the state, the distinction will be acted upon by the 
courts, and the state permitted to collect that arising from commerce 
solely within its own territory." 101 Goods, the product of a state, in
tended for exportation to another state, are liable to ta.xation as part 
of the general mass of property of the state of their origin, until actu- . 
ally started in course of transportation to the state of their destina
tion, or delivered to a carrier for that purpose. That is, it is not until 
the transit haa commenced which is to end out of the state that the 
goods become the subject of interstate commerce, and as such are sub
ject to national regulation and cease to be taxable by the state of their 
origin.lOl And conversely, goods sent from one state to another cease to 
be in transit, and can be subjected to taxation, the moment they reach 
their place of destination and are there o1fered for sale, provided they 
are taxed as other goods are, and not by reason of their being brought 
into the .tate from another state, and are not subjected to any un
favorable discrimination. loa A tax laid by a state law in such a 
manner as to discriminate unfavorably against goods which are the 

.. Leloup v. Port of Mobile, 127 U. S.640, 8 Sup. Ct. 1380; Fargo v. Mlchl
gan, 121 U. S. 230, 1 Sup. Ct. 857; Philadelphia & Southern S. S. Co. v. Penn
sylvania, 122 U. S. 3026, 1 Sup. ct. 1118. 

100 State Freight Tax Cases, 15 Wall. 282. 
101 Lehigh Valley R. Co. v. Pennsylvania, 145 U. S. 192, 12 Sup. Ot. 808; 

MsJne v. Grand Trunk R. Co., 142 U. S. 211,12 Sup. ct. 121, 163. 
101 Coe v. Errol, 116 U. S. 511, 6 Sup. Ot. 475; Brown v. Houston, 114 U. S-

822, 5 Sup. Ct. 1001. 
101 Plttsburl & S. Coal Co. T. Bates, 40 La. ADD. 226, 8 South. 642. 
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product or manufacture of another state, is an unlawful regulation 
of commerce.1O' And a state license tax on "drumn1ers" which op
erates to the disadvantage of non-resident manufacturers 01' dealers, 
or tends to discriminate against the introduction and sale of the prod
ucts of another state, is for the same reason void-loa But yet the 
state haa the right to "tax trades, professions, and occupations, in the 
absence of inhibition in the state constitution in that regard, and 
where a resident citizen engages in general business subject to a par
ticular tax, the fact that the business done chances to consist, for the 
time being, wholly or partially in negotiating sales between resident 
and non-resident merchants, of goods situated in another state, does 
not necessarily involve the taxation of interstate commerce, forbid
den by the constitution." lot The business of insurance, as ordinarily 
conducted, is not commerce, and a corporation having an agency by 
which it conducts such business in another state, is not engaged in 
interstate commerce. Hence this provision of the constitution does 
not prevent the state from taxing foreign insurance companies or 
prescribing the conditions on which they may do business within its 
Iimits. lOT Neither is there any \iolation of the constitution in a 
tax imposed by a state upon brokers dealiDg in money or exchange. 
It is true that foreign bills of exchange are instruments of com
merce. But sucb a tax is not laid speciftcally upon bills of exchange, 
or upon them as instruments of commerce.10B For similar reasons, a 
state tax on legacies or successions payable to aliens is not repug
nant to the constitution. Such legacies are not "exports," and the 
tu has no relation to commerce.lOt 

to, Woodrd T. Parham, 8 Wall. 123; Hinson v. Lott, Id. 148; Webber v. 
VIrginia, 103 U. 8.344; Welton v. MIBSOurI, 91 U. S. 275: Tieman v. Rinker, 
102 U. B. 123. 

loa Walllng T. Michigan. 116 U. 8. 446, 6 Bup. Ct. 454: Hurford v. State, 
OJ Tenn. 689, 20 B. W. 201: Corson v. Maryland, 120 U. 8. 502, 7 Bup. at. 
655; Asher v. Texas, 128 U. B. 129, 9 Sup. Ct. I; Orutcher v. Kentucky, 141 
U. B. 47, 11 Bup. Ct. 851. 

108 Flcklen v. Shelby County Taxing Dist., 145 U. S. 1, 12 Sup. Ct. 810. 
101 Paul v. Virginia, 8 Wall. 168; State v. Phipps, 50 Kan. 009, 31 Pae.. 

1097: Insurance Co. of North America v. Com., 87 Pa. st. 173: Hooper T. 

California. 155 U. S. 648, 15 Sup. at. 207. 
101 ~athan v. Louisiana, 8 How. 7& 
101 Mager v. Grima, 8 How. 490. 
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8a~Police Puwer. 
The states have no rightful authority to regulate or interfere with 

foreign or interstate' commerce under the pretense of enacting police 
regulations. The commerce power of congress and the police power 
of the states are both necessary and both must be sustained, but nei
ther should encroach upon the proper sphere of the other. This will 
be more fully shown in the chapter specially devoted to the considera
tion of the police power. 

Interstate (l)mu&erce .Act. 
The most important legislation of congress, In the exercise of Ita 

power to regulate commerce among the several states, is that which is 
embodied in the act of 1887, commonly called the ''Interstate Com
merce Act." 110 By the terms of this act, it applies to all common 
carriers engaged In the transportation of persons or property, by rail 
or water or both, under a common control or management or arrange
ment, from one state to another, or from any point in the United 
States into a foreign country, or from a point in the United States 
through a foreign country to another point in the United States. 
But the act is not to apply to traffic carried on wholly within a state. 
All charges made by such carriers for services rendered in such busi
ness shall be reasonable and just. No unjust discrimination shall 
be made, whether by rebate, special rate, drawback, or other device, 
nor shall any undue preference be given to any person, corporation, 
or locality, or to any particular description of tratlla. Equal facilities 
for the interchange of tratllc shall be extended to connecting lines, 
and no discrimination shall be made as between such lines. No 
greater aggregate charge shall be made for a "short haul" than 
for a "long haul," except by authorization of the commissioners. 
Carriers are prohibited from pooling their freight or earnings, and 
combinations among carriers, intended to prevent the transportation 
of goods from being continuous to their place of destination, are de
clared unlawful. A right of action for damages is given to any per
son injured by a violation of any of the provisions of the act. A 
commission, composed of five members, is established for carrying 
into effect the provisions of the act, and they are authorized to 
hear and investigate complaints, and to enforce the provisions of the 

no 24 S~l 379. 
\'" ;: . -, 
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law. All common carriers subject to the provisions of the act are 
required to make annual reports to the commission, setting forth 
certain statistics of their business. 

Onnmerce with Indian Tribes. 
Intercourse between the people of the United States and the Indian 

tribes "is a subject of federal jurisdiction, the same as the naturaliza· 
tion of aliens, the subject of bankruptcies, or the establishment of 
post offices; and therefore congress may pass laws regulating or 
even forbidding it, and providing for the punishment of acts or con
duct growing out of it or connected therewith, resulting in injury to' 
either the Indian or the other party, or calculated to interrupt or 
destroy its peaceful or beneficial character." Ul The power of con
gress in this regard is not limited by state lines or governments, but 
may be exercised and enforced wherever the Indians are found, 
whether upon the reservations, in the territories, or within the 
states. 11 1 And congress may regulate intercourse or commerce not 
only between white persons and Indians, but also between the difter
ent Indian tribes and between their members. If, for instance, it 
should enact by law that one Indian tribe should not furnish arms 
or ammunition to another Indian tribe, this would be within its 
constitutional powers. So also is a law prohibiting Rny person from 
disposing of spirituous liquors to an Indian; and this includes the 
case of one Indian wbo sells liquor to another Indian.u1 

Nntumlization. 

The power of congress to provide a uniform system for the natural· 
lzation of aliens Is exclusive, and its exercise is entirely incompatible 
with the exercise of any similar authority on the part of the several 
states.n • An alien is one who, in consequence of his birth under a 
foreign jurisdiction, Is not by nature entitled to the privileges of 
citizenship in the particular state or country. And naturalization 

111 U. 8. T. Brldleman, 7 Fed. 894. 
111 U. 8. T. Barnhart, 22 Fed. 285; U. 8. T. Brtdlemnn, 7 Fed. 894. 
111 U. 8. T. Shaw-Mux, 2 Sawy. 364, Fed. Cas. No. 16,268. 11. U. 8. T. Vlllato, 2 Dall. 870, Fed. Cas. No. 16,622; Passenger Cases, 7 

How. 283, 556; Golden T. Prince, 8 Wash. O. O. 818, Fed. Cas. No. 5,509. 
The early case of Collet T. Collet, 2 DaIL 294, Fed. Cas. No. 8,001, hold1na 
tbe contral7 oplnlOD, has long since been d1scredJted. 
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18 the act by which, In pur81l8llce of lawful authority, he Is invested 
with the rights, privileges, and immunities belonging to the natural 
born citizen. The propriety of confiding the power of naturalization' 
to the national government exclusively is supported by several ob
vious reasons. In the first place, our foreign intercourse is com
mitted to the federal government exclusively, and as it is one of the 
privileges of American citizens to claim the protection of that 
government against all aggre88ions upon their rights by foreign pow
ers or their agents, it is peculiarly the province of the United States 
to determine who are the persons entitled to that character_ Again, 
under the constitution the citizens of each state are entitled to all 
the privileges and immunities of c~tizensin all the other states. And 
if each state enjoyed the power of investing whomsoever it might 
choose with the character of citizenship, it could grant to any 
class or race of foreigners all the rights and privileges in other 
states which those states would be able to confer upon the persons 
of their own choice, thus introducing an element of intolerable dis
cord. And further, anyone state or district would be able to obtain 
great and unfair advantages over another by inducements held out 
to foreigners in easier measures of naturalization and shorter terms 
of probation.1l1 

But while the states are thus prohibited from granting naturaliza
tion, it does not follow that they may not legislate OIl the subject 
of aliens and their rights and disabilities. For example, each state 
may grant to aliens the privilege of holding and transmitting real es
tate within its limits, or it may withhold this right. Again, the state 
may confer upon an alien, after he has resided a certain length of time 
within its borders, or on other conditions, the right of suffrage. And 
hence follows a curious anomaly in our laws. For it must be ob
served that the constitution of the United States does not confer the 
right of voting upon anyone. Neither does it declare that voters 
for federal officers must be citizens of the United Sta.tes, nor pre
scribe any qualification for those who shall be entitled to participate 
in federal elections other than that they "shall have the qualifications 
l'('quisite for electors of the most numerous branch ot the state legis
lature." 111 As a result, it is entirely possible for a state to confer 

111 Pom. Const. Law, I 386. UI Const. U. S. art. I, I 2. 
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upon a person such rights and qualUications as will entitle him to 
TOte for representatives in congress, and for the members of the 
legislature which will elect United States senators, and even for the 
members of the electoral college which will choose the President, 
while nevertheless, for all purposes of federal jurisdiction and federal 
law, he remains as much an alien as if he had never set foot in the 
lnited States.llT And this state of affairs actually exists in some 
of the western states. 

In this sense and to this extent, the state can invest aliens with 
the privileges of it. own citizenship. But it cannot make them 
citizens of the United States. Nor can it m'tke them "citizens of a 
state" in any complete sense. Whatever rights and immunities it may 
confer upon them must be restricted to its own territory and ita 
own laWL Thus the individual states, in dealing with the sta
tus of the alien, cannot grant to him those privileges and immunities 
which the coDstitution guaranties and Reures to the "citizens of 
each state" to be enjoyed in all the other states.UI 

Naturalization may be effected in at least four ways. First, by 
the grant of the privilege to certain named individuals. Second, 
under generallawl of which any person who fulfills the requisite con
ditions may avail himself.u, Third, ,,".hen. the l~nH('u l~ta:l'S He- (2' I 

quires territory formerly belonging to a foreign power, with its peG- / 

pIe, the latter thereupon become citizens of the United States. This" 
was the cue with the inhabitants of Florida, upon its cession by,,',' " 
Spain to the United States.no Fourth, there may be a collective' "., 

, 

11' 1 Rare. Am. Const. Law, 521; Pom. Oout. Law, "~210; Mlnneapo
lls T. Reum, 6 C. O. A. 31, 56 Fed. 576-

III Scott v. Sandford. 19 Row. 898; Lans v. Randall, ,nm. 4Z, Fed. Cu. 
No. 8,080. 

111 If a widow and her Infant IOn, who are citizens of a forel,n country, 
come to this country, and she marries a naturalized citizen of the United 
Stat.., ahe thereb7 becomea a duly-naturalized citizen, and her son allO there
b7 becom. a ctt\sen. U. 8. T. Kellar, 11 Biss. 814. 18 Fed. 82. The Infant 
ehlldren of allenlJ, though born out of the United States, If dwelling within 
the UDlted States at the time of the naturalization of their parenta, becomE' 
eltlzeJUI by IlUch naturalization. West Y. West, 8 Pal,e, 433. 

U. "The IDhabltanta of territory ceded from ODe pvernment to another 
are collcctlnly naturalized, and have all the rights of natural-born subjects 
1»1 mere force of the ceulon of the 1011, without the necessity of &D,JthIDc 

BL.CON8T.L.-l' 
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naturalization upon the admission of & territory to statehood, Includ· 
ing all those who are resident in the territory and included In the 
new political community, but who were not previously oltizena of 
the United States. 11 1 

Congress has seen fit to restrict the privilege of naturalization. It 
is not accorded to aliens of all nations and races, but only to "aliens 
being tree white persons, 8Jld to aliens of African nativity nnd per· 
sons of African descent" III Under this law, a native of China, of 
the Mongolian race, 11 I or a native of the Sandwich Islands, belonging 
to the Hawaiian race,lU is not entitled to become a naturalized 
citizen of the United States. 
Bankruptcy. 

The power of congress to enact uniform laws on the subject of 
bankruptcies does not deprive the states of the power to pass laws 
dealing with the lI8JI1e subject when there is no national bankrupt 
law in existence. But &II lOOn as congress adopts a measure of this 
charactel', all the state laws relating to bankruptcy or insolvency 
are thereby Bupeneded aDd suspended until the national law shall 
be repealed. m State laws, when lawfully in force, are su.bject to 
the limitation that they cannot dect debta previously contractt'd 
(since that wonld have the effect to impair the obligation of con· 
tracts) and that they have no application to non· resident credo 
itors, unless it be with their own consent. II I But since there is noth· 

being upreued to that effect. Thus, all persons who were eltlzena ot Tens, 
at tbe date ot annexatlon, became cltlzens of the United Statu b7 Tlrtue of 
the collectlve naturaUzatJon effected by tbe joint resolntlon of congress ot 
March 1, 1845, although no allusioll to cltlzensblp Is foulld therelll." OplnlOllll 
ot tbe J'UltlceS, 68 Me. 1589. 

111 B07d T. Nebraaka, 148 U. S. 1M, 12 Sup. Ot. 875. 
III ReT. St. U. S. f 2169. A. pe1'8On ot half white and halt Indian blood .. 

not a "wlalte perIOD" withIn tbe mea.nlng ot tbe natural1u.tlon laW8. In re 
Camllle, 6 Saw7. Ml, 6 Fed. 2H. 

III In re Hon, Yen Ohang, 84 Oal. 168, 24 Pac. 156; In re A.h Yup, G BaW7. 
1515, Fed. Cae. No. 104:; In re Look Tin Sine, 21 Fed. 905; lD re Gee Hop. n 
Fed. 27'-

,'1 ::.~ lC-1'tloUt In re Kanaka Nlan, 8 Utah, 259,21 Pac. 008. 
1 .. Sturges T. Crownlnlhleld, 4 Wheat. 122; Open T. Saundel'll, 12 W1;leat. 

218; Baldwtn T. Hale, 1 Wall. 228. 
III Gilman T. Lockwood, 4 Wall. 409,; Brown v. Smart. 1415 U. S. W. 12 

Sup. Ot. 968; Bempsted T. Bank, 78 Wis. 175, ~7 N. W. 627. 
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ing in the federal constitution to prohibit congress from passing 
laws impairing the obligation of contracts, it is universally conceded 
that a national ba.nkrupt law, though it includes such features, with 

proVisiOBB compulsory upon creditors, is valid and constitutional. liT 

III fact, the power of congress over the BUbject of bankruptcy is sub
ject to no other restriction than the requirement that its laws shall 
be uniform. It is not to be gauged or limited by the British statutes 
of bankruptcy which were in force in 1787. Although by those 
statute&, as then in force, the bankruptcy laws applied only to per
SODS engaged in trade, congress is not obliged to limit its laws on 
the subject of bankruptcy to traders.UI "The power under this clause 
is BUmciently comprehensive to enable congress to adopt a uniform 
ayatem of bankruptcy, commit its administration to such of the courts 
of the United States as it might choose, and to provide the modes 
of procedure, special or otherwise, as tbey might, in their discretion, 
deem best adapted to secure and accomplish the objects of the act; 
and if suell proceedings should differ from those in ordin8l"Y cases and 
1Rlita, they would, notwithstanding, be obligatory upon the courts, 
.. congress has, by the constitution, plenary authority over that 
.ubject." u, A. provision in a bankruptcy law allowing an exemp
tion to the extent of the exemption allowed by the laws of the state 
in which the bankrupt resides, is not obnoxious to the requirement 
that such laws shall be "uniform.'~' u, Thus far in our history, this 

~\.VV"" 

power of congress has been exercis ... times, but only for a brief 
period in each instance. The bankruptcy law of 1800 was repealed 
In 1803. That of 1841 was repealed in 1843. That of 1867 wu 
t'E'pealed in 1878. 'J'Le-- ( (," ~ vi <j I I I ~ S'!, ~ S1~';' i \.~ \ 4:c .. (; '\ (, 

8tP.ndD.rd of W righte anti Meaaure.. J • ~ { r, ;.: L c. '. "', , ; ;,., ~ 
The authority given to congress to 1lx the standard of weights and 

.easures III another illuatra.tion of the powers which were deemed 
proper to be conAded to the national legWature tor the sake of 

lIT BTan. T. Eaton, Pet. O. O. 822, Fed. cas. No. 4,559; In re Owens, 12 
N. B. B. 518, Fed. cas. No. 10,682; Keene T. Mould. 16 Ohio, 12; Morse v • 

. Bovey, 1 Barb. Ch. (N. Y.) 404. 
III Kunzler T. Kohaaa, 5 Blll (N. Y.) 81T. 
n. Goodall v. Tuttle, 3 BIIB. 219, Fed. cas. No. 5,M3. 
110 Dozier T. WilBon, " GL 301, 10 S. m. 748; DullDS T. BelT7, " McOl'&r7. 

470, 13 Fed. tD. 
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securing uniformity and on account of their relation to trade 
and commerce. So far, however, nothing has been done by con
cress fD the execution of this power, except to provide a stand
ard troy pound for the regulation of the coinage, and to pan a per
missive statute for the UII8 of the metria system throughout tlut 
Uuited States, and to enact a law defining and establishiDi the units 
of electrical measure (the ohm, ampere, volt, coulomb, farad, etc.) ia 
accordance with the standards generally adopted by international 
agreement of electricians. lit In the mean time, and until congre&e 
shall act, each state has the right and power to adopt it. own stand
ard for the regulation of weights and measures.U1 But if oon
grey should at any time proceed to adopt a uniform national 81stem, 
all state laWB, in 80 far as they might be incOD8iatent therewith, would 
be suspended aDd IlUperseded. 

PuniBhmeraC oj Clnmf4rjeiMg. 
The power of congress to «provide for tlie pnntsb-ment of coun

terfeiting the lecuritiee and current coin of the United Stater 
would naturall1' fiow, says Story, "as an incident from the antece
dent powers to borrow money and to regulate the coinage, and 
indeed, without it, those powers would be without an1' adequate 
sanction." III The "securities" here mentioned might be extended 
80 as to include all instruments b1' which the rights and interests 
of the general government are secured. But the context and the 
peculiar language used &how that the word Is to be restricted to 
the eTldenceti of indebtedneIB which the United States may have 
issued in pursuance of it. power to borrow money. The bonds. 
treasury Dote., certificatea, and other written promisee issued by 
tile United States are within the class to which the term ID8.1' prop
erly be applied. 11' SInce the grant of a greater power always iu
eludes the lea, It fa within the authority of congress to provide 
for the punishment, not only of making counterfeit coin, but also 
of passing counterfeit money, of having it in possession with intent 
to pass it, and of bringing it into the United State. with iDtent to 

til 28 Stat. 101 (Act Jul7 12, 1894). 
111 Weaver v. Fece17. 29 Pa. st. 27. 
111 2 Story. CODSt. I 1128 • 
. tl& Pom. Const. Law, I 417. 
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pa88 It. III Congress has provided severe laws against the counter
feiting of the coin or notes of the United States, and against muti
lating, acallng, or debasing the coina,e, making such o1fenaes crimes 
and visiting them with heavy penalties.u , 

But this power Tested in congress does not preclude a state from 
passing a law to punish the o1fense of circulating counterfeit coin 
<Jf the United States. While congress has exclusive authority to 
de1lne and punish the crime of making or producing counterfeit coin, 
the states may validly enact laws against the passing or uttering of 
counterfeib, or against having in possession tools or implements in
tended for Ole in counterfeiting. The reason is that the former act is an 
<Jtrense against the United States alone; but the states have the right 
to punish for the fraud and wrong done by one who knowingly im
poae8 upon his fellow citizens with false and worthleu imitations of 
money. lIT And it has been held that the state courts, as well as the 
tederal courts, have jurisdiction to try pe1'lO.s charged with making 
counterfeit money.u. Inasmuch as the general g01'ernment is bound 
to protect to other nations the rights secured to them by the law of 
matioDl, congreas also has the power to enact laWi punishin, the 
counterfeiting of foreign securities. UI 

2Yae POIIIal Syam. 
Under the article. of confederation, congress was InTested only 

with the power of establlshing and regulating post·offices "from 
one state to another" throughout the United States, and exacting 
nch postage on the papers passing through the same as might be 
requisite to defray the expenses of the said office. The inadequacy 
of thia provision wal very apparent, and the larger grant of power 

1 .. U. S. T. Marigold, 9 How. G60. "A. counterfeit eoln 111 one made In Imita
tion of lOme pnulne coin. It Is not necessary that the resemblance should 
be exact In all respecta. The resemblance Is suftlclent It the coins are 10 tar 
allke that the counterfeit coln II calculated to deceive & perIOD exercising or
cUn&r7 caution and obse"atlon In the usual transactions of business, though 
the counterfeit would not deceive & perIOn who was expert or had particular 
experlenee In such matters." U. S. T. Bopldus, 26 Fed. 443. 

1 .. ReT. St. U. S. I MG7 et seQ. 

liT State T. Brown, 2 Or. 221. 
UI Sizemore T. State, 8 Head (Tenn.) 26; People v. White, M Oal. la. 
UI U. S. v. A.r.Jona, 120 U. S. '78, 7 Sup. at. 628; U. S. v. White, ~ Fed. 

2)Q, 
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iD the CODStitutiOD W8t! given because it was felt that the subject 
was DatioDal ID its character, and that It could be properly regu
lated oDly by a uDiform aDd exclusive system. The words of th& 
graDt are awkward aDd ill-defiDed. But they have beeD takeD by 
common CODseDt as intended to invest congress with the exclusiv& 
cODtrol over the entire postal system, with all its iDcidents and ac
cessories. The power, as thus uDderstood, iDcludes the organiza
tiOD of the post-office department, the appointment of its DumerouS 
officera, the designatioD of the clties and tOWDS in which local post
offices shall be establisbed, the providing of suitable accommoda
tions for the post-office iD such places, either by renting, buyiDgp 
orbuildiDg houses, the determination of the routes over which the 
mails shall be carried, the making of cODtracts for the transporta
tiOD of the mails by railroads, steamboats, or other carriers, the 
purchase of the Dumerous supplies of every sort Deeded for the 
bUliDess of the post-office, the manufacture of .tamps, and the 
definitioD and punishment of crimes which teDd to defeat the opera
tiOD8 of the government UDder this power, or endanger the HOwitT 
of the mails. Laws have been passed for the punishmeDt of the crimes 
of robbing the mails, injUriDg or destroying mail matter, secretiDg 
or embezzliDg letters CODtainiDg valuables, s~ea.liDg or frauduleDtly 
obtaiDiDg mail matter, receiviDg stoleD articles from the mail, steal
ing post-office property, iDjuring mail bags, stealing or forging mail 
locks or key&, etc. I.. Also it is enacted that "any persoD who shall 
knowingly and willfully obstruct or retard the passage of mail, or 
any carriage, horse, driver, or carrier carryiDg the same, shall, for 
every such offense, be pUDishable by a fine of Dot more than ,100." us 

It is also a part of the policy of the governmeDt with reference t() 
the postal System to establish a monopoly in the governmeDt in the 
carriage of mail, and to preveDt its transportatioD by private enter
prise for hire. There can be DO doubt of the constitutional Talidity 
of acts of congress passed in furtherance of this purpose. "No goT
~r.Dment baa ever orgaDized a system of POl!lts without aecuriDg to 

ItO Rev. st. U. s. II M66-IS48O. 
Itl Rev. St. U. s. t 3995. A. state statute whlcll unnecessarUy lotert_ 

with the speedy and uninterrupted earrlage ot the United States mall8 cannot 
be considered a reasonable pollee replatioD. IUlnols Cent. R. 00. v. IllInol8. 
.l88 U. S. 142, 16 Sup. ct. 1096. 

I 

I 
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ftaelf, to lOme extent, a monopoly of the carriage of letters and mall
able packets. The policy of such an exclusive system is a subject of 
legislative, not of judicial, inquiry. But the monopoly of the govern
ment la an optional, not an essential, part of its postal system. The 
mere existence of a postal department of the government is not aD 

establishment of the monopoly. When it is legislatively eatab1ished,. 
it may include one or more without embracing ·all of the subjecta of 
the government's postal arrangements. The business of private car
riers of letters and mailable packets, even on principal mail route&, 
i8 lawful unleaa legislatively prohibited."lU 

The interpretation of the word "establish" iB thla grant of power 
has given rise to serious debates, the question being whether the ,au
thority of congress was limited to &electing emting highways or roada 
8S the routes for the carriage of the mails, or whether It Included 
power to build, or assist in the building of, highways and railroad. 
to be uaed in the administration of the postal system. The discus
sion of this question would be too extensive for our present limits, 
and we shall be content with referring the reader to BOme of the 
principal authorities. UI 

By an act of congress, "the following are established post-roads: 
All the waters ot the United States during the time the mail is car
ried thereon. All railroads or parts of railroads which are now or 
hereafter may be in operation. All canals, during the time the mail 
is carried thereon. All plank roads, during the time the mail is car
ried thereon. The road on which the mail is carried to supply any 
eoort-house which may be without a mail, and the road on which the 
mail is carried under contract made by the postmaster general for 
extending the line ot posts to supply mail to post-offices not on any 
established route, during the time Buch mail is carried thereon. An 
letter-carrier routes established in any city or town for the collection 
and delivery of mail matters." 1.. When a part of an established 
route is found to be impracticable, by reason of being almost or quite 
impassable, the poBt-office department may change that part without 

UI U. 8. T. Xocbersperger. 8 Am. Law Reg. 141S, Fed. Cu. No. 15,Ml. 
u, See 2 8tol'7. Const. If 1128-1150; 1 Kent, Comm. 267; U~ 8. T. Kocher

aperger, 9 A.m. Law Reg. 141S. Fed. Cas. No. 15,Ml. 
1" Rev. st. U. s. t 3964. As to letter-carrler rout .. lee Blackham T. 

Gresham, 16 Fed. 809; U. S. T. Easson, 18 Fed. 590. 
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thereby creating a new route not authorized by law.1 " It is also 
held that the control of congress over the mails gives it a right to 
decide what matters shall be carried in the mails. And this right 
necessarily involves the right to determine what classes of matter 
shall be considered unmailable. Hence the act of congress pro
hibiting the use of the mails for the dissemination of advertisements 
or other papers relating to lotteries is within the power of that bod7 
and is not unconstitutional. And the same reasoning and conclu
sion apply to the statute which forbids the depositing in the mails 
of any obscene or indecent matter.uI And under the same author
ity, the government has made it a punishable offense to use the mails 
for the purpose of defrauding others.l6f 

Copyrighta and Pattntl. 
By the common law, an author has a right of property In hts lit

erary productions 10 long as he has not given them to the world, and 
he may restrain the publication of any of his literary work which he 
has never published or dedicated to the public, or recover damagea 
for its unauthorized publication.u , But the exclusive right to print:, 
publish, and sell his works can be secured only by a copyright under 
the laws of the United States; and if he publishes anything without 
10 protecting it, it becomes public property, and any person may 
republish it. l " The control of congress over the copyright system 
is complete;. it is subjett to no restriction except that the grant of 
exclusive privileges to authors sball be only for a "limited time," and 
that its laws must be designed and calculated to "promote the prog
ress of science and useful arts." The benel1ts of the copyright laws 
were at l1rst restricted to citizens of the United States. But by the 
act now in force,IIO they are extended equally to foreigners, provided 
that their country accords a like reciprocity to American citizens and 

161 U. 8. T. Barlow, 132 U. S. 271, 10 Sup. ct. 77. 
1 .. Ex parte Jackson, 96 U. S. 727; In re Rapier, 148 U. S. 110, 12 Sup. 

Ct. 874; U. S. T. Bennett, 16 Blntchf. 338, Fed. Cas. No. 14,571. 
1'1 U. S. T. Wootten, 29 Fed. 702. 
UI Millar T. Taylor,4 Burrows, 2303; Wheaton T. Peters, 8 Pet. mJl; Clem· 

ens T. Belford, 1~ Fed. 728; PreIS Pub. Co. T. Monroe, 19 0. 0. A.. 429, 71 Fed. 
196.. 

1 .. Clemens T. Belford, 14 Fed. 728. 
no 26 Stat. 1106 (Act March S, 1891). 
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provided that the books to be protected must be printed from type 
llet or plates made in this country. 

The power of congress to make laws on the subject of patents is 
equally extenlive with that over copyrights, and subject to the same 
and no other restrictions. It may pass general laws, applicable to 
all inventors who come within their terms, or it may enact a special 
law granting a patent to the heirs of an inventor, III or it may grant 
a patent to an inventor even though his invention is at the time 
publicly known, or grant an extension of a patent which has already 
-expired.lIl The right of property created by a patent for an inven
tion is not IUbject to the interference or control of the states. "Il 
the laws ot CC?ngres& on the subject of patents were repealed, there 
would not exist any right to a patent; or, in other words, the in
ventor would not have any enforceable right of property in his in
vention or the fruits thereot. This right ot property is created by 
the acta of congress, and state legislation does not deal therewith. 
ThUB it is clear that the state legislature could not enact that none 
~f ita citizens should apply tor and obtain a patent, unless he should 
apply for the same within six months, or any other time; and the 
right to protect the right of property created by the patent laws, by 
bringing an action at law or in equity, conferred by the act of con
gress, cannot be limited or affected by state legislation." UI But 
letters patent granted by the United States do not exclude from the 
~peration of the tax or license laws of a state the tangible property 
in which the invention or discovery is embodied. I.. And the states 
may make police regulations, relating to the sale and transfer of 
patented articles or patent -rights, or even prohibiting the manufac
ture and sale of such articles, if the same shall be deemed injurious 
to the safety, health, or morals of the community. 11 I The govern
ment of the United States has no right to use a patented invention 
without compensation to the owner of the patent.lIl 

UI FIre Extinguisher Manur'e Co. T. Graham, 16 Fed. MS. 
111 Jordan T. Dobson, , Fish. Pat. Cas. 232, Fed. CaL No. T,G19; EvlUl8 T. 

3ordan, 1 Brock. ~ Fed. Cas. No. 4,564. 
UI May T. Buchanan Co., 29 Fed. 469. 
lit Webber T. Virginia, 103 U. S. 344. 
III Patterson T. Kentucky, 9T U. S. 501; In re Brosnahan, 18 Fed. 62; Peo

.,le T. RU8IIeIl, 49 Mich. 617, 14 N. W. 568. 
III Jam. T. Campbell, 11>' U. S. 858. 
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The power here vested in congress gives it no authority to legis
late for the protection of trade marks (a trade mark being neither 
an invention, a discovery, nor a writing, within the meaning of thll 
clause of the constitution) except in so far as such legislation may 
be limited to the use of trade marks in foreign and interstate com
merce.lIt But congress has power to extend the benefit of the copy
right law to the author, inventor, designer, or propri~tor of a photo
graph, so far as it is a representation of original intellectual concep
tions.ul 

EBtablishment of CWrll. 
The power of congress to establish tribunals Inferior to the au

preme court has already been fully considered in connection with 
the subject of federal jurisdiotion. Reference should here be made > to the chapter dealing with that topio. 

Dqinititm and PunWi.ment of Pira.cia. 

The propriety, and even necessity, of confiding to congress alone 
the power to define and pun\sh piracies and felonies committed on 
the high seaa is to be deduced from the fact that the general govern
ment (and not the individual states) is the power which has con
trol of our foreign relations, and to which other nations must look 
for oo-operation in enforcing the rules of international law, as well 
as for the redress of injuries committed against that law. "Piracy 
is an assault upon vessels navigated on the high seas, committed 
animo furandi, whether the robbery or forcible depredation be ef
fected or not, and whether or not it be accompanied by murder or 
personal injury. If a ship belonging to an independent nation, and 
not a professed buccaneer, practices such conduct on the high seas, 
she is liable to the pains and penalties of piracy." III Pirates may 
lawfully be captured on the ocean by the public or private ships of 
any nation, and this in time of peace as well as during a war; tor 
they are the common enemies of all mankind, and, as such, are liable 
to the ertreme rights of war.no But it should be noted that piracy 

liT Trade-Mark Cases, 100 U. S. 82: 21 Stat. IS02. 
118 Burrow-Giles Lithographic Co_ v. Barony, 111 U. S. M, 4 Sup. Ct. 279. 
lit 1 Phlllim. Int. Law, 379. "Piracy Is robbery or a forcible depredation OD 

the high seas, committed without lawful authority, and done animo furandi. 
and in the .plrlt and Intention of universal hoatlllty." 1 Kent, Comm. 183. 

,JIO The MarlaDDa li'lora, U Wheat. 1. 
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aecording to the law of nations may mean one thing, and piracy ac· 
cording to the municipal law of a particular country another thing. 
Any nation may declare that certain acts shall be piracies (as against 
her laws) which would not be so by international law. This power 
to enlarge the scope of this crime has been given by the constitution 
to congress, and congress has exercised the power. It has not only 
made piracy according to the law of nations a crime against the 
United States, but has also included in the crime of piracy several 
things which would not be included by international law. The acts 
of congresa declare, in the first place, that "every person who, on the 
high seas, commits the crime of piracy as defined by the law of na
tions, and is afterwards brought into or found within the United 
States, shalI suffer death." Then follows a more particular descrip
tion of numerous acts which are to be deemed piracy, such as robbery 
on the high seas, or on shore by the crew of a piratical Tessel, murder 
on the high seas, any act of hostility against the United States _ or 
against any citizen thereof under color of a commission from a for
eign prince or state, and the ~ave trade. III The slave trade Is not 
piracy by the law of natious.lll But as congress has the power not 
merely to punish piracy, but also to define it, it Is entirely competent 
for congress to enact that the traftlc in slaves shall be deemed piracy
and punished accordingly, as many other nations have done. But 
the federal courts have no jurisdiction of a murder committed by one 
foreigner on another foreigner, both being on board a foreign vessel.18' 

The term "high seas';' as here used, means tide waters, below 
low water mark, which are without the territorial limits of the 
country, excluding those portions of the sea which lie infra fauces 
terrae, such as tidal rivers, bays, basins, harbors, roadsteads, and 
the like. l " 

This clause of the constitution also gives congress power to de
fine and punish offenses against the law of nations. lliustrations 
of the exercise of this power are to be found in the "neutrality 
laws," which forbid the fitting out and equipping of armed vesaeIs, 

111 Rev. St. U. B. H 5868-&182. 
111 Tbe Le Loots, 2 Dod. 210; Tbe Antelope, 10 Wheat. 66. 
u, U. B. T. Furlong, 5 Wheat. 184. 
lU U. S. T. Grush, 5 Muon, 290, Fed. cas. No. 15,268; U. 8. T. 1loIe, 1 

Gall _ Fed. Cas. No. 18,196. 
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or the enlisting of troopa, for either of two belligerent powen with 
which the United States is at peace; and again, in the laws which 
prohibit the organizing within the country of armed expeditions 
against friendly nations. UI 

War p(1IJ)I'fI-P(1I/Jt/f' to Dec1n.re War. 
The constitution confers upon congreBl the power to "declare war." 

This is the formal method of inaugurating hostilities against a for
eign nation. But a war may be commenced, prosecuted, and termi
nated without an,. actual declaration of war by either of the bellig
erents.UI And therefore congrell8 also has the authority, instead 
of formally declaring war, to recognize the existence of actual ho. 
tilities and declare that a war in fact exists. The power to declare 
war n~cessarily includes the authority to prosecute the war, and 
make it effective, by all and any means, and in every manner, known 
to and exercised by any Independent nation under the rules and law. 
of war as the same are ascertained by the principles of international 
law. For instance, the property of aliens found In the United States, 
at the commencement of hostilities with a foreign power, may be 
condemned as enemies' property and confiscated; but not without a 
legislative act authorizJng its confiscation, and an act of congress 

·1 declaring war is not such an act.ln Contracts entered into ~!!ng 
the late war between parties, the one residing within the military 
lines of the United States and the other within the Confederate lines 
of military occupation, are absolutely void, and no action could be 
maintained to enforce them. UI 

&:rr~-.A"",w. 

The constitution provides that congress shall have power to "raIae 
and support armies, but no appropriation of money to that uee 
shall be for a longer term than two years." This clause of the consti-

UI Pom. Const. Law, , 423. 
1 .. Tbe Eliza Ann, 1 Dod. 244. A. state of actual war may exist without 

any formal deelaratlon of It by either party; and this 18 true ot both a clTll 
and a torelgn war. PrIze Cases, 2 Blaek, 635. No formal deelaratlon ot war 
by eongreu. nor proelamation by the president, Is necessary to deO.ne and 
characterize an Indian war. It 18 suftielent that hostilities exist and mUltal'7 
operations are earrled on. Marks T. U. S., 28 Ct. Cl. 147. 

117 Brown v. U. S., 8 Craneh, 110. 
UI Noblom v. Mllborne, 21 La. Ann. 641. 
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tutlon was bitterly opposed in the states before the adoption of the 
instrument. This opposition sprang from the jealousies of the states 
and from the extreme apprehension lest the grant of Reb a power 
might be the means of pntting the whole country under a military 
domination or the rule of a standing army, and 80 Imperiling or de
stroying the rights and securities of private persons. The influence . 
of these fears Is seen in the peculiar way in which the war powers 
were llmlted and distributed in the coutitution 88 it stands. The 
President is the commander in chief. But congress ia to raiae and 
support the armies and appropriate what may be necessary for their 
maintenance. There can therefore be no danger that the executive 
might maintain a standing army of greater numbers or for a longer 
time than should seem to the people's representatives in congress to 
be consistent with the safety and good government of the country. 
But not even congress is wholly trusted in this respect. For no 
such appropriation. Ihall be for a longer term than two yean. It 
la therefore always in the power of the people themselves, at every 
change in the house of representatives, to dictate the policy of the 
government in regard to the army and its maintenance. 

Congress is invested with power to "raise" armies. The meaDS or 
methods of 10 doing are not prescribed, and therefore the natural 
inference is that the federal authoriti~ may resort to any and all 
meana of raising troops which the exigencies of the particular occa· 
aion may seem to require, or to such general plana 88 shall seem to 
them to be sufllcient and effective. Congress may undoubtedly pro
vide for the 1'0luntary enlistment of men into the regular army of 
the United State., prescribing their term of service and all other 
matters relating to the duties and engagement of the enlisted man. UI 

U it shall seem necessary or proper, the same I>ody may offer induce
ments, such 88 bounties or pensions, to enter the military service. 
In time of war, especially if it Is of serious magnitude, the method 
of replenishing the ranks of the army by voluntary enlistments will 
generally be found insufllcient. In that event, congress, under the 
pneral power to raise armies, unlimited as we have said in respect 
to the means, may resort to conscription or a draft. This was done 
during the late civil war, and though the validity of the draft lawl 

III ID re Grimley, 187 U. B. 147, 11 Sup. ct. M. 
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was sometimes questioned, it WIUI never authoritatively denied.1 Ie 

The power to raise armies &lao includq the right to determine the 
number of men who shall compose the 1lrID1, and the method of their 
apportionment to the dJ1rerent arm. of the service, and their organ
ization into divisions, brigades, regiments, and companies. No limi
tation is found in the constitution as to either the number of the 
ftrces or the age or qualification of the" men. This fa left entire~ 
to the wisdom and discretioD. of oongresa. 

The power to "support" the army is equally general in its terms. 
It authorizes the appropriation and expenditure of money by con
gress, not only for the pay, transportation, rations, and clothing 
of" the troops, but also for the purchase or manufacture of arms 
and ammunition, for the maintenance of a medical corps, for the 
construction and maintenance of forts, arsenals, barracks, and for
tifications of all kinds, and for the establishment and maintenance 
of schools for the instruction and training of officers or of those 
who are destined to become officers. It has also been thought to 
justify the construction of military roads, or the creation or pur
chase of facUities for the rapid mobilization and transportation of 
troops in case of need. Under this power also congress has cre
ated and maintains the department of war, with all its numerous 
retinue of oftlcers and clerks, and its varied and important duties 
and functionL 

Samr-Guvemmer&t oj the Jibrcea. 
The power of congress to "make rules for the government and 

regulation of the land and naval forces" gives it the authority to 
ordain and establish what is called military law, that is, a system of 
general orders and regulations for the organization, discipline, and 
government of the army and navy. This includes the power to de
fine offenses against the military law and against the good order and 
lovernment of the forces, and to provide for the trial of such otrenaes 
by courts-martial, and to prescribe the punishments to be inflicted_ 

no The practice of Impressing seafaring men for service In the EngUl)h oavy 
was recognized as permissible at common law, and was valid and legal pro
Tided the persons Impressed were proper objects of the law, and those em
ployed In the service were armed with a proper warrant. Rex T. Broadfoot. 
11 How. Bt. Tr. 1323; Ex parte Fox, Ii Durn. -' E. 276. No such practice la 
permissible lD th1a countl7. 
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Proeeflllnp In nch courts are not required to be commenced by in
dictment; for the fifth amendment excepts from its provisions "calles 
arising in the land and naYal forces or ill the militia when in actual 
Rrvice.'· 

847M-The Militia. 
Congress has power to "provide for calling forth the militia. to 

execute the laws of the Union, suppress insurrections, and repel inva
sions." It may also "provide for organizing, arming, and disciplin
ing the militia, and for governing such part ot them aa may be em
ployed in the service of the United States, l't'serving to the states 
respectively the appointment of the officers and the authority of train
ing the militia according to the discipline prescribed by congress.'· 
It will be perceived that there are no militia of the United States here 
provided for, and that the militia of the states are left very much 
to the government and control of their respective states.. Congress 
may indeed call forth the militia, but only for specified purposes and 
under certain conditions.. They may be enrolled in the service of 
the United States, and so become subject to the general military law, 
but only for the purposes mentioned, and even then the appointment 
of the 01llcers is left to the states. Congress may provide for the 
organization and discipline of the militia. But if congrelS does not 
provide a general system for this purpose, it remains competent for 
the individual states to take such action In regard to the organiY.a
tion and governance of their militia as they shall deem best And 
even when congress has prescribed a discipline, the authority of train
ing the militia in accordance therewi1lh remain. in the states.. The 
power over the militia thus reserved to the states is 10 complete that 
• atate may, unleu restrained by ita own constitution, enact laws 
to preveBt any body of men whatever, other than the regular militia 
of the state and the military forces of the United States, from asso
elating themselves together u a military company or organization, 
or drilling or parading with arms within the state, unless with the 
governor's consent 1 11 But when the militia force is actually employed 
in the service of the United States, it is subject to the control of 
congress in all particulars the same aa the regular army. Thus the 

III Pre8Mr T. lUlnola, 116 U_ S. 252. 6 Sup. Ot. 580. 
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oftlcen, though appointed by the states, are subject, fD. this cue, 
not only to the orden of the President aa commander fD. chief, but 
also to those of any oftlcer outranking their own who may, under the 
authority of the President, be placed over them. Oongreu may pro
vide for calling forth the militia. And this is held to give congreu 
the power to confer the power of calling them forth, under certain 
circumstances, on the President, as was done by the act of 1795, which 
is still in force.1 T I The militia cannot be called forth to do service 
out of the limits of the United States. For the laws of the Union 
can be executed only on its own soil, and there can be no invaaion 
or insurrecr..on beyond those limits. But it is now agreed that there 
is nothing to prevent the militia, when duly called forth on a proper 
occasion, from being sent outside of their own states in the service 
of the general government. A. state may lawfully provide that per
sons belonging to the militia and called forth under the authority of 
the United States, who neglect or refuse to obey the call, shall be 
tried by a state court·martial and punished according to state laws.1T1 

SaTM-Ldters of Marq:u.l. 

A letter of marque is a commission given to a private ship by a 
government to make reprisals on the ships of another government. 
The power to grant letters of marque is incidental and implied in 
the power to declare war. But it is also sometimes resorted to, 
not aa a measure of hostility, but rather aa a peace measure, and is 
intended to prevent the necessity of other or more extreme acts of 
hostility. It was therefore properly specified as one of the enumer
ated powers of congress, instead of being left to be inferred from the 
more general grant of authority to declare war. In 1857, at the close 

tTl Martin v. Mott, 12 Wheat. 19; In re Griner, 16 WIlli. 423. These doe
trines were not always admitted by the states. Thus, In 8 MaBB. 548, "e 
flDd an opinion of the supreme court of that state to the effect that the 
commanders In chlef of the militia of the several states have the right to 
determine whether any of the exigencies contemplated by the federal con
stitution exist, so as to require them to plnce the mllltla or any part of them 
In the service of the United States at the request of the President, to be 
commanded by him pursuant to the acts of congreBB; and that, wheon such 
exlgency exlsts, We mllltia so employed cannot be commanded by an1 
other officers than their own, save only the President. 
UI Houston v. Moore, Ii Wheat. L 

Digitized by Google 



1104) DUKEIU.TED POWERS OF CONGBE88. 225 

of the Crimean war, the congress of plenipotentiaries from the powers 
which had been engaged in the con1lict issued what was called the 
"Declaration of Paris," prescribing certain rules as to the conduct 
of war and the protection of neutrals and their property. The first 
article of this declaration is: "Privateering is and remains abol· 
iahed.." To this declaration moot of the great European powers have 
suhscribed, accepting its terms 88 a part of the international law 
by which they are to be governed. But the United States has never 
given' its adherence. And it is a serious question whether It would 
be within the power of congress, or of the President and senate by 
treaty, to accede to this declaration. For that would amount to a 
deliberate surrender of a portion of the power confided to congress 
by the constitution. Whether it could be placed forever in abey· 
ance, 80 that no future congress could exercise the right to commis
Ilion privateers, without an amendment to the constitution, 1a at least 
Yery doubtfnl. 

Got.ernmenC of Ceded DiBtricta. 
Boon after the formation of the federal government, the cession 

of territory, to constitute the seat of government, contemplated by 
this clause of the constitution, was made by the states of Maryland 
and Virginia. The tract thus acquired by the national government 
W88 at first called the "Territory of Columbia," but afterwards re
ceived the name which it now bears, ''The District of Columbia." The 
portion granted by Virginia was afterwards retrocf"ded to that state 
by the United States, 80 that the District, as at present constituted, 
B. wholly within the exterior boundaries of the original state of 
Maryland. For Bome time the District was under a territorial form 
of government, but this was afterwards abolished, and it is now only 
a mnnicipal corporation.! U The local laws of the two states making 
the cession, existing at that time, were held to remain in force, in 
110 far as they affected rights of property, and until they were changed 
by congress.n s But conwess hns now covered almost the entirp 
leld of civil and crlmlnalleglslation, by statutes "nacted expressly 
for the District, and but small traces of the original laws of Mary. 
land now remain in force. 

au Metropolitan B. Co. v. Dlstrlct of Columbia, 132 U. S. 1, 10 Sup. OL 19_ 
m Thaw v. Ritchie, 136 U. S. 1)19, 10 Sup. OL 1031. 

BL.OONST.L.-15 
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Since the constitution invests congress with the exclusive power 
of legislation for this District, evidently intending that it should 
act as the local legislature of the District, it has been very seriously 
questioned whether it was within its lawful power to delegate 
this authority by the creation of a territorial government, or whether 
it could ever again lawfully erect a law·making body for the District, 
at least to the extent of granting to it general legislative author
ity.178 It will be perceived that, in respect to the District of Colum
bia, congress is invested with a double measure of power: The 
District is a part of the United States, and consequently all acts 
of congress which it has the power to ordain, as legislating for the 
United States, have force, so far as they are applicable, in the Dis
trict. But the power of exclusive legislation over this territory 
also invests the national legislature with all the authority to make 
local rules and regulations which is possessed by the legislature of 
a state in respect to its own citizens. It must not be supposed, 
however, that in dealing with the District, congress is restricted in 
the same manner as the legislature of a state. For example, the 
power of "exclusive legislation" includes the power to tax. But 
it is not to be supposed that congress, in laying taxes in the District 
of Columbia, is territorially restricted as is the legislature of a state. 
That is, to justify such taxation, it is not required to be for district 
purposes only, but may be for any or all of the purposes for which 
congress may lawfully exercise the power of taxation. In other 
words, the general power of congress to lay and collect taxes ex· 
tends to all places over which the government of the United States 
extends, and to the District of Columbia and all the territories, as 
well as to the organized states, and consequently direct taxes may 
be apportioned among the territories and the District, 88 well as 
among the several states.1TT And as the United States possesses not 
only political, but also municipal, authority over the District, it has 
the right to condemn lands lying within the District for a pobHo 
park.nl 

nl Roach T. Van Rlswlck, McArthur .I: Mackey (D.O.) 171. 
lTT Loughborough T. Blake, I) Wheat. 817. See, alao, Oohena T. VlrKIDla. 

6 Wheat. 264, 424; 2 Story, Const. f 1226. 
nl Shoemaker T. U. S., 147 U. S. 282, 18 Sup. Ot. S61. 
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After the cession of territory by a state to the United States, the 
municipal laws of the state governing property and property rights 
continue in force in the ceded territory, except 80 far as they 1ll8J' 
eon1lict with the laws and regulations of the United States applicable 
thereto; but the criminal laws of the state cease to be of force within 
the ceded district. "After a state has parted with its political juris
diction over a given tract of land, it cannot be said that acts done 
thereon are against the peace and dignity of the state, or are viola· -
tions of its laws; and the state certainly cannot claim Jurisdiction 
criminally by reason of acts done at places beyond, or not within, its 
territorial jurisdiction, unless by treaty or statute it may have re
tained jurisdiction over its own citizens, and even then the juris· 
diction is only over the person as a citizen." n. But this provision 
of the constitution does not apply to land ceded by a state, but not 
purchased by the United States. The state, in such case, while 
granting exclusive jurisdiction, may reserve the right to tax private 
property within the district ceded.lI• 

As to the limitations upon' the power of congress in legislating for 
the District of Columbia and other ceded places, they must be 80ught 
aJone in the constitution; there are no others. "And these limita· 
tions, 80 far as concerns private and political rights, are found in the 

n'In re Ladd, 74 Fed 81. 
lit Where the United States acquires land. within the limits of a ltate 

bJ purchase, with the conBent of the legiBlature, for the erection of forts, 
dock·78!'ds. arsenals, etc., the conBtltutlon coDfem upon the general govern· 
ment exclUllTe jurlBdlctlon of the tract 10 acqulred. But when It acquires 
nch landa In any other way than by purchase with the lelfslatlve conaent, 
the excluaiTe jurIBdlctlon of the United States II confined to the land and 
bUlldlnp uaed for the public purposes of the general government. A.. state 
1118J', for nch purpOIletl, cede to the United Statee exclusive jurlsdlctlon 
OTer a tract of land within Its limit. In a manner not provided for In the 
constltutlon, and It may prescrlbe condltlona to the cession, It they are not 
IDconaf8teDt with the effectlve use of the property tor the purposes Intended. 
And It a atate thus ceding to the United States exclusive jurlsdlctlon over 
a tract within Ita limits, reserves to Itself the rlght to tax private property 
therein, the acceptance of the grant, without dissent by the Unlted States, 
will Impl7 Its consent to the reservatlon. Ft. Leavenworth R. Co. T. Lowe, 
114 U. 8. 526, IS Sup. Ot. 993: Ohlcago, R. L & P. Ry. Co. T. McGlinn, 114 
U. B. 542. IS Sup. ct. 1005; Benson v. U. S., 146 U. S. 825, 13 Sup. Ot. 60; 
Palmer v. Barrett, 162 U. S.399, 18 Sup. Ct. 837; lD re Kelly, 71 Fed. 545. 
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tlrst eight and the last three amendments to the constitution. 'l'he 
provisions guarantying trial by jury, for instance, are applicable to 
the District, and cannot be viol~ted by congress. III 

~cquiBititm tf firritory. 
The power of oongress to acquire new territory, either by conquest, 

purchase, or annexation, was much debated at the time of the ac
quisition of Louisiana from France, in 1803, and in a leu degree in 
connection with the purchase of Florida and of Alaska. It has 
now come to be recognized and established, rather by precedent and 
the general acquiescence of the people, than by any strict constitu
tional Jutification. In fact, the power cannot be derived from. any 
narrow or technical interpretation of the constitution. But It ta 
necessary to recognize the fact that there is in this country a na
tional sovereignty. That being conceded, it easily follows that the 
right to acquire territory is incidental to this sovereignty. It is, 
in effect, a resulting power, growing necessarily out of the aggregate 
of powers delegated to the national government by the constitution. 
And if a more positive justification is needed, it may be said that 
whereas congress has power to make war, it has also the power to 
acquire territory by conquest; and that since the President and 
senate poBSeU the power to make treatiee with foreign nations. 
this may be understood as including the right to deal, by treaty, 
with all the subjects which come within the scope of the negotiations 
of independent sovereignties.tll 

An act of congress passed in 1856,111 declared that guano islands 
taken into poasession and occupation by American citizens, might be 
declared by the President to be "appertaining to the United States." 
In regard. to this statute, the supreme court baa recently declared 
that "by the law of nations, recognized by all civilized states, domin
ion of new territory may be acquired by discovery and occupation, 
as well as by celsion or conquest; and when citizens or subjects 
of one nation, in its name, and by its authority or assent, take and 
hold actual, continuous, and useful possession (although only for the 
purpose of carrying on a particular business, such as catchiDg and 

lit Callan Y. WUson. 127 U. S. ~. 8 Sup. Ct. 1801. 
1112 Story, Const. H 1282-1288; American Ins. Co. T. Canter, 1 Pet. 511. 542. 
,111 ReT. St. u. s. tit. 72. 
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curing tlsh, or working mines) of territory unoccupied by any other 
government or its citizens, the nation to which they belong may 
eurclse such Jurisdiction and fC11' such period as it sees fit over 
territory 80 acquired. This principle afrords ample warrant for the 
legislation of congress concerning guano islands." lit 

DVpoaition of Public Llntb. 
OTer all the publio lands of the United States congress exercise. 

not merely jurisdiction, but also the rights of a proprietor. And 
under the grant of power to dispose of the territory of the United 
States, congress may dispose of the public lands aa it may see fit. 
An elaborate system for the survey and sale of the public lands has 
been devised, and an important bureau of the Department of the 
Interior Ie charged with the administration of the laws relating 
thereto. Congress haa passed numero~ acts for the disposition of 
the publio domain to actual settlers and purchasers. And it has 
also, at different times, made extensive grants to railroads or other 
works of internal improvement on a large scale, aa also to educational 
institutions, and in some cases to the various states. All such acts 
are unquestionably within the authol'ity of congresa, as it possesses 
the jus disponendi of these lands.1u 

Goumment of 1M Tem.imW. 
The general and plenary control of oongress over the territories 

arises not merely from the grant of power in the constitution to make 
needful rules and regulations respecting them, but also from the 
right of the national government to acquire territory, fiowing from 
its power to declare war and make treaties. And this plenary 
control extends to the acts of territorial legislatures.lI' Subject to 
the limitations expressly or by implication imposed by the consti· 
tution, co~gress has full and complete authority over a territol"1. 

1141 Jones T. U. S., 137 U. S.202, 11 Sup. Ct. SO. 
11. U. S. T. Gratlot, 14 Pet. 526; Shively T. Bowlby, 11S2 U. S. I, 14 Sup. ,. 

Ct. M8.. The treaty-makIng power of the United States bas autborlty to dis· 
pose of the pubUc domain (a8 by treaty with an Indian tribe) without the 
CODBent or ratification ot congress. Utah MIn. .I: Manuf'g Co. v. Dickert .I: 
Myers Sulphur Co., 6 Utah, 188, 21 Pac. lOO1l. 11. Late Corporation ot Cburch ot Jesus Christ T. U. 8., 136 U. S. I, 10 
Sup. Ct. 792; U. S. T. Kagama, l18 U. S. 375, 6 Sup. Ct. l100; American los. 
Co. v. 8M Bales of Cotton. 1 Pet. 51L 
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and may directly legislate for the government thereof. It may 
declare a valid enactment of the territorial legislature void, or a 
void enactment valid, although it reserved in the organic act no 
snch power.1ST It may therefore be regarded as definitely settled 
that the power of congresa over the territories will enable it either 
to make its own roles and regulations for their government, or to 
erect territorial forms of government, and invest them with such 
measure of legislative power 8.8 it may deem best. And this power 
il exclusive, and exempt from all interference or control by the 
states. "The contrary dogma," says Pomeroy, "that the Inhabitants 
of a territory have the entire control of their own local concerns, 
and may form their own governments independently of the national 
legislature, never rose above the level of a mere party cry; it never 
obtained the assent of any department of the government, and it 
has been distinctly repudiated by the supreme court." 11. 

''The government of the territories of the United States belongs 
primarily to congress, and secondarily to such agencies 8.8 congress 
may establish for that purpose. During the term of their pupilage 
as territories, they are mere dependencies of the United States. Their 
people do not constitnte a BOvereign power. All political authority 
exercised therein is derived from the general government. It is, 
indeed, the practice of the government to invest these dependencies 
with a limited power of self-government as soon as they have sufficient 
population for that purpose. The extent of the power thus granted 
depends entirely upon the organic act of congress in each case, and 
Is at all times subject to such alterations as congre88 may see fit to 
adopt." 1.. Congress "may legislate for the territory directly and in 
detail. It may confide the government of the same, with or without 
special limitation, to a council or commission of its own selection, or 
it may provide what is known as a 'territorial government,' in which 
the ordinary powers of legislation shall be confided to an assembly 

liT Nattonal Bank T. Yankton 00., 101 U. S. 129. "ActIon by congress III 
annullIng terrItorial statutes Is rare, and usually only takes place In cases wbere 
they are not voId of themselves, but simply Improper or Inexpedient without 
being illegal per Be. The usual way of declaring a territorial statute, wblcb lB 
InconsIstent with the higher law of congress, inoperative, is through the oourta, ,ust as In the states sImilar enactments would be adjudged to be UDconatltu
tlonaL" In re Attorney General, 2 N. M_ 49. 

111 Pom. CoDat.. Law, I 403. ,It Snow v. U. S., 18 Wall. 317. 
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chosen by the residents or some portion or class of them." no The 
latter system is the one now universally in force in the territories. 
An act of congress provides that "the legislative power of every ter· 
ritory shall extend to all rightful subjects of legislation not iucon· 
sistent with the constitution and laws of the United States. But no 
law shall be passed interfering with the primary disposal of the soil; 
no tax shall be imposed upon the property of the United States; nor 
shall the lands or other property of nonresidents be taxed higher 
than the lands or other propery of residents." 111 "A rightful sub· 
ject of legislation," it is said, ells a subject which, from the nature of 
things, the course of experience, the practice and genius of our gov· 
ernment, properly belongs to the legislature to regulate and control, 
rather than to the judicial or executive departments of the govern· 
ment." lit This grant of power to the territorial legislatures is sum· 
clent to authorize them to levy and collect taxes, subject to the lim· 
itations above mentioned, to provide for the exercise of the power of 
eminent domain,l" to pass laws restricting and regulating the sale 
of articles deemed injurious to the health or morals of the commu· 
nity,l" or a local option law,lIl and to grant charters of incorpora 
tion.lI' 

The organic act of a territory is equivalent to a constitution; it 
cannot be modified or controlled by the legislature of the territory.lIT 
And an act of the territorial legislature in violation of the organic 
act is null and void, unless congress amrmatively approves it. Then 
it would become part of the constitution of the territory, provided 
it was not in conflict with the federal constitution.u , Dut "the 
tenitories being mere dependencies of the United States, exercising 
delegated powers, and their governments being temporary agencies 
employed by congress to aid in their government during the term of 

180 Nellon T. U. S., 80 Fed. 112; The Panama, Deady, 27. Fed. Oa& No. 
10.702. 

111 ReT. St. U. S. I 185L 
1 .. The Panama, Deady, 27, Fed. Caa. No. 10,702. 
118 Oury T. Goodwin (Ariz.) 26 Pae. 376. 
1 .. Territory T. Guyott, 9 Mont. 46, 22 Pae. 134. 
181 Territory v. O'Connor, 5 Dak. 397, 41 N. W. 746. 
III Rogers v. BurUngton, 3 Wall. 654. 
nl aID v. Territory, 2 Wash. T. 147, 7 Pac. 6& 
UI Godbe v. City of Salt Lake, 1 Utah, 68. 
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their pupilage, the capacity of their legislatures is regarded more 
rigorously by the courts, and their enactments construed less liberally, 
than the laws made by a sovereign, and they will be held void with 
less hesitation when they are clearly unreasonable, oppressive, and 
unjust." 1.. The executive power of each territory is vested in a 
governor, who is appointed by the president, and holds his office for 
four years, unless sooner removed by the appointing power.IOO 

According to the law of nations, rights of property are protected, 
even in the case of a conquered country, and are held sacred and in
violable when it is ceded by treaty, with or without any stipulation 
to that effect; and the laws, whether written or evidenced by the 
usages and customs of the conquered or ceded country, continue in 
force until altered by the new sovereign.101 The government of the 
United States retains constitutional power to punish, through its 
courts, a crime committed against it in one of the territories, ale 
though such territory is admitted as a state pending the prosecution 
and before conviction.202 

8(J.7ne-~ NCYTthwtBt Territmy. 
This was the name given to the great stretch of territory ceded 

to the United States by Great Britain at the close of the revolu
tionary war. Out of it were afterwal'ds formed the five states of 
Ohio, Indiana, lllinois, Wisconsin, and Michigan. In 1787, before 
the adoption of the constitution of the United States, the congress 
of the confederation framed an "Ordinance for the Government of 

the Northwest Territory," which is chiefly interesting to the student 
of constitutional law on account of the liberal provisions which it 
made for the security of civil, religious, and political liberty, and 
for the fact that it prohibited slavery and involuntary ~rvitudc, 
except as a punishment 'for crime, within the territory. This ordi· 
nance was not abrogated by the adoption of the federal constitu· 
tion, but remained in force as the municipal law of the territory 
in so far as it was not inconsistent with the constitution.IOI 

111 People v. Daniels, 6 Utah. 288, 22 Pac. 11S9. 
100 Rev. St. U. S. 11841. 
101 Strother v. Lucas, 12 Pet. 410. 
101 U. S. v. Baum. 74 Fed. 43. 
loa Spooner v. McOonnell, 1 McLean, 337, Fed. Cas. No. 13.245. 
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.Adrnilllion tf New Statea. 
The establishment of a state constitution by the people of n tt>r

rltory, which is to be admitted into the sisterhood of states, is reg· 
ularly accomplished in the following manner: First of all, it is for 
congresa to decide whether the proposed new state shall be ad· 
mitted. The people of a territory have no right, under any circum
stances, to demand admission into the Union, in any 8uch 8ense 
that the authorization of congress can be dispensed with. The 
power to admit new states i8 vested in congress exclusively. And 
the people of a territory cannot force their way into the Union by 
framing and adopting a constitution, electing 8tate officers, and 
as8uming to act a8· a state. Notwithstanding such action, if they 
had not the authorization of congress, they would remain a terri
tory and still subject as sucll to the supervision of the national gOY' 
emment. Congress, in its political capacity and u the general 
guardian of the nation, must then consider whether it i8 expedient 
that the territory be admitted as a state. But when it is decided to 
admit the new state, a statute is passed for that purpose, called an en
abling act. It describes the boundaries of the new state, provides that 
the people may appoint a constitutional convention, prescribing the 
qualifications of the members thereof and the manner of their elec
tio~, as well as the qualifications of those who are to be given the right 
to vote for them, provides that the convention so chosen shall pro
ceed to frame a constitution, which shall provide for a government 
republican in form and not be repugnant to any provision of the 
national constitution, and which shall be adopted by the people, 
and then shall be submitted to congress for its approval, and enacts 
that upon such appro\'al, the territory shall become and be a state 
of the Union. The enabling act may, and usually does, contain 
many other pro\;sions, either as to the principles or contents of 
the new constitution, or as to matters between the new state and 
the Union which are deemed best settled upon the admission of 
the state. But tile foregoing elements are those which alone are 
essential to it.106 When the constitution thus framed is laid before 

... It .. entirely competent tor congress, In giving Its consent to the ad
mlsslOD ot a new state, to Impose conditions which shall be binding and 
Irrevocable. This may be done by requiring certain clauses to be Inserted 
In the CODBtltution of the new state, or by requiring Its legislature to gin 
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congress, it is for that body to consider whether it has been prop
erly adopted, and whether it Ie in conformity to the national con
stitution, and whether it contains those guaranties of private, IC)o 

cial, and political rights which are secured to the citizens of the 
United States. If these facts are found in its favor, it is approved 
and thereupon comes into operation and effect as the constitution 
of the new state. 

It will be noticed that while the constitution provides that new 
states may be admitted into the Union, it does not prescribe any 
rules as to the mode or manner of their admission. Consequently, 
thiI whole matter being within the con-tral of congress, that body 
has the power not only to provide a method of establishing a new 
state, but also of condoning any omission or irregularity in the 
manner in which ita authorization or its directions are carried out 
If the peo'ple of a .territory, without waiting for an enabling act, 
should meet in convention and frame and adopt a constitution, and 
present it to congress, and claim admission as a state, it i8 true, 
u already atated, that congress would not be compelled to accept 
their petition. But congress could do 10, and no question .. to 
the legality of the admission of the state could thereafter be raised. 
So, if the provisions of an enabling act should be disregarded or 
irregularly carried out, it would unquestionably be within the power 
of congress to waive the irregularity. Again, it is proper for con
gress, in considering a constitution framed in any of these modes, 
to accept it conditionally, if it shall find sufficient reason for Bucb 
a course. 

It is not to be supposed that the authority of congress, in this 
matter, was limited to that domain which belonged to the United 

a formal BBsent to the stipulations made by congress. Tbese conditions coul4 
not be abrogated or evaded by the new state, as, by the adoption of • new 
or amended constitution, at least In so far as they formed a ~mpact with the 
general government or were In accordance with the terms of the federal con
stitution. Brittle v. People, 2 Neb. 198. Tbe following may be mentioned as 
examples of conditions thus Imposed: A requirement that the new state shaD 
renounce all Jurisdiction and right of taxation over the lands of the United 
States within Its borders; that It shall cede certain territory to another state. 
or that a disputed boundary shall be settled In a particular way: that Blavery 
shall not be permitted: that no invidious laws shall ever be passed agalDat eer
ta1D clauea or races of people. 
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States at the adoption of the constitution, or that territory newly 
acquired may not be erected into a state or states if it shall seem 
1:000 to congress, or that it is necessary first to give a territorial 
form of government. Texas, for example, was not a part of the 
original United States. It was an independent republic at the time 
of its annexation. But it is not to be doubted that its admission 
into the Union was in all respects conformable to the oonstitu· 
tion. 

The constitution also provides that no new state shall be formed 
or erectecl within the jurisdiction of any other state without the 
consent of the legislature of the state concerned. The case of 
West Virginia constitutes an apparent violation of this rule. For 
it was formed out of the territory theretofore belonging to Virginia. 
But the doctrine on which this action was justified by the govern· 
ment was as follows: At that time the state of Virginia was in 
armed rebellion against the United States. Its government was 
insurrectionary. Its legislature, so far as concerned publio acts, 
was unlawful. But the people occupying a part of its territory 
remained loyal to the United States. These people, with the con· 
sent of congress, might and did maintain a government loyal to 
the United States and in full constitutional relations with the gen· 
eral government. It was in the power of congress to recognize this 
loyal government as the rightful government of the state of Vir· 
ginia. And such government could therefore give its consent to the 
erection of a new state, formed out of part of the territory of ViJ:-. 
ginia. The legislature of the new state, when established, could 
agree, by the consent ~ congress, with the government of the old 
state as to the terms and conditions of the partition. This doctrine 
has been accepted by the COurts.IOI 

IMPLIED POWERS. 

106. The constitution, after enumerating certain powers 
vested in oongress, provides that congress shall have power 
to "make all laws which shall be necessary and proper 
for ca.rryfng into execution the foregoing POW8l'll and all 

so. VJrsfDJ& T. Weat Vlr,mta, U Wall. 89. 
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embe:r.zlement, malfeasance in office, and many other felonies 
or misdemeanors, is necessary to secure the due and effectual 
operation of the laws made by congress in the exercise of its 
enumerated powers. The money powe1'8 of the federal legislature 
are held to give it the right to issue bonds and establish a system of 
national banks. Its power to regulate commerce invests it with 
authority to improve rivers and harbors, to maintain a coast survey, 
life-saving statloDB, and a naval observatory, to regulate the liabUities 
of ocean carrie1'8 and the charges of railroads, and to protect com
merce against unlawful restraints and monopolies and illegal combi
nations and trusts. Its power to lay and collect taxes furnishes the 
authority for the establishment and maintenance of the whole elab
orate system for the collection of the customs duties and internal 
!eVenue. Its authority to establish post-offices and post-roads includes 
the power to secure the passage of the mails from all obstructions or 
interruptions, to punish offenses against the postal laws, and to 
exclude lottery advertisements and indecent matter from the mails, 
and to grant to telegraph companies a right of way over the public 
domain. Wherever congress advances to fill the sphere of legislative 
jurisdiction confided to it by the great grants of the constitution, 
there advances with it the right and power to choose the means by 
which its laws shall be made effectual and which are appropriate to 
the ends it is desigued to accomplish.208 

But it has been contended that the choice of means or instru
mentalities is not unrestricted. They must be "necessary" for car
rying into execution the enumerated powers. The important word 
here, however, is relative, not absolute. The necessity required 1& 
Dot an imperative necessity. The constitution does not mean that 
the power to be exercised must be the only power which could by 
any possibility be resorted to for carrying the design of congress into 
execution. There may, for instance, be two or more methods of 

108 As an additional illustration of this doctrine, we may mention the act 
of CODgretJII prohibiting federal oWcers from giVing, soliciting, or receiving con
tributions for political purposes. This statute is not unconstitutional. "The 
evident purpose of congress In all this class of enactments has been to pro
mote eftlc1enCJ' and Integrity In the discharge of oWclal duties, and to main
tain proper discipline In the public serTlce. Clearly such a purpose 18 within 
the just scope of legfslatlve power." Ex parte Curtis, 106 U. S. 371, 1 Sup_ 
Ot. saL See, aJao, Opinion of the JuaUces, 138 Mass. 601. 

Digitized by Google 



238 THE POWERS OF CONGRESS. (Ch.8 

accomplishing a given result. If the result must be accomplished, 
anyone of these methods may properly be said to be necessary, ale 
though neither is absolutely necessary, since if one should fail the 
other would remain open and the result still be accomplished. The 
more liberal interpretation to be given to the word in this connec· 
tion is shown by the use of the phrase "absolutely necessary" in that 
clause of the constitution which forbids the states to lay duties on 
imports or exports. This shows that the authors of the constitu· 
tion were aware of the relative nature of the word ''necessary,'' and 
did not intend to give it the most restrictive meaning in this part 
of the Instrument. Moreover, it is here coupled with the word 
"proper." If the necessity intended were an absolute necessity, the 
addition of the word "proper" would be merely nonsensicaL For 
imperativeness excludes all questions of propriety. But if we take 
the first word in a less restricted sense, the other may well be under
stood. u requiring that the means chosen shall be actually appro
priate to the ends In view. The result is that congress is Invested 
with authority to avail itself of such means or agencies for carry· 
ing into effect ita enumerated powers as shall be requisite, essential, 
or conducive to the accomplishment of that result and bona fide 
appropriate thereto. And of the existence of lhis kind of necessity, 
or of the conduciveness of the means to the end, congress is to Judge 
in the Ant instance. Its decision is not conclusive. The courts 
may also determine the question when it is properly presented to 
them. But they will not set aside an act of congress as unconsti
tutional, on this ground, unless it is clearly apparent that the statute 
can by no means be needful or appropriate to the execution of any 
of the specified powers of the federal legislature. These principles 
are fully sustained by the decisions of the supreme court.2011 

It was on this ground that the constitutionality of the act incor
porating the Bank of the United States was principally sustained. 
And the reasoning applies equally to other corporations. It ia 
true that we cannot find in the constitution an express grant of 
power to congresa to grant chartel'll of incorporation. But if a 

101 McCulloch v. Maryland, 4 Wheat. 816; Martin v. Hunter, 1 Wheat. ao.; 
Gibbons v. Ogden, 9 Wheat. 1; Hepburn v. Griswold, 8 Wall. 603; Legal 

Tender Cases, 12 Wall. 457; JullUard T. Greenman, 110 U. S. 421, 4 Sup. CL 
122; U. S. T. Coombs, 12 PeL 72. 
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bank, a railroad, a telegraph company, or any other kind of a cor
poration Is a means or agency needed by congress in the exercise 
of ita admitted powers, or conducive to their due execution, and 
plainly adapted to the accomplishment of that end, then congress 
bas power, under this clause of the constitution, to incorporate it.I1O 

LIMITATIONS ON POWERS OF CONGRESS. 

106. The limitations upon the legislative power of COD

gress, under the constitution, may be divided into four 
claBBes;-

(a) ImpUed limitations. 
(b) General limitations. 
(c) Speciftc limitations upon general powers. 
(d) Speciftc limitations upon speciftc powers. 

Impli«l LimuatitmB. 
Besides the restriction upon the legislative power of the United 

States growing out of the fact that it is a government of enumerated 
powers, which has been already adverted to, there are oertain 
limitations upon legislative power in general, arising from the nature 
of government and the partition of powers among the several de
partments of the government, which are applicable to congress, as 
to any legislative body. These limitations are not expressed in the 
conmtution, but they are none the less effective and binding. We 
have chosen to describe them as ''implied limitations." 
It is clear, In the first place,- that congress cannot pass any law 

altering the form or frame of the government, curtailing the autono
my of the United States, or subjecting the government to the in
ftuence or ucendency of any foreign power. 

Nor can it make exterritoriallaws; that is, laws designed to oper
ate beyond the boundaries or the jurisdiction of the United States. 

Nor could it renounce or surrender any of the powers granted to it 
by the constitution, whether to the other branches of the government, 
the states, or private parties. 

SSO McOuUodl v. lfaryland, 4 Wheat. 816: Osbom v. Bank of U. S., 9 
Wbeat. 738; Farmers' &; Mechanics' Nat. Bank T. Dearing, 91 U. S. 29; 2 
Stol7. Conat. H 12G9-l27l. 
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Nor could it legally encroach upon the province of either the execu
tive or the judicial department of the government, or usurp the 
functions ot either. 

Nor can it delegate the powers confided to it, or authorize their 
exercise by any other body or any person. 11 I 

General Limitatiunl. 

The general limitations upon the power of the federal government 
are found in the ninth and tenth amendments to the constitution. 
In rE'gard to the first of these, it has been said that it "was mani· 
festly introduced to prevent any perverse ·or ingenious misapplica. 
tion of the well-known maxim that an affirmation in particular cases 
implies a negation in all others, and, e converso, that a negation in 
particular cases implies an affirmation in all others. The maxim, 
rightly understood, is perfectly sound and safe; but it baa often 
been strangely forced from its natural meaning into the support of 
the most dangerous political heresies."·12 The tenth amendment 
was adopted in consequence of the jealousies felt by the states with 
regard to the power of the central government, and was deBigl1~ 
to make it mol'(~ clear and certain that the government of the United 
States was one of delegated and enumerated powers. The force and 
applicability of this amendment are chiefly apparent when it fa eon· 
sidered in connection with the grant to congress of power to "make 
all laws which shall be necessary and proper for carrying into execu· 
tion" its enumerated powel"B. It should therefore be studied ill rela
tion to the doctrine of implied and incidental powera. 

Specific Limitatiom upon General Powera. 

The specific limitations upon the general powers of coDgrea are 
mainly found in the first eight amendments to the constitution and 
in the last three. These constitute what may be called the federal 

.11 An act of congress authorizing the secretary of war to make such rulell 
and regulations as may be necessary to protect Improvements on a navigable 
river, and providing that any violation of such rules shall be a milldemeanor, 
etc., Is not Invalld as conferring legislative authority on the secretary, as he 
Is only authorized to make the rules, and It Is the act of congress whIch de
clares the violation to be punishable. U. S. T. Breen, 40 Fed. 402.. And Bee 

U. S. v. Ormsbee, 74 Fed. 207. 
III 2 Story, Const. • 1906. 
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bm of rights. They are intended to secure those personal, social, 
and political rights which are generally esteemed characteristic of 
a free country, against all abridgment or inndious legislation on tlle 
part of the national government. These are best considered in 
connection with the study of those rights, and wUl be found treated 
in the chapters on civil and political rights arid the constitutional 
guaranties in criminal cases. But there are certain limitations of 
federal power, found in other parts of the constitution, which 
must be brielly noticed here, as belonging to this cla8B. Thus, ''the 
migration or importation of such persons as any of the states now 
existing shall think proper to admit shall not be prohibited by the 
congress prior to the year 1808." This obscure phrase was designed 
to secure the continuance of the African slave-trade until the year 
designated. Its insertion was necessary to secure the adoption of 
the constitution, and was one of the principal compromises of that 
instrument. As soon as the stipulated twenty years had elapsed, 
congre88 absolutely prohibited the further importation of slaves, and 
also made the slave-trade piracy and punishable with death. Again, 
"no money shall be drawn from the treasury but In consequence of 
appropriations made by law; and a regular statement and account 
of the receipts and expenditures of all public money shall be pub
lished from time to time." In regard to this provision, it is well 
aald by Story that "as all the taxes raised from the people, as well 
u the revenues arising from other sources, are to be applied to the 
discharge of the expenses and debts and other engagements of the 
government, it Is highly proper that congre88 should posse88 the 
power to decide how and when any money shall be applied for 
these purposes. If it were otherwise, the executive would possess 
an unbounded power over the public purse of the nation, and might 
apply all its monied resources at his pleasure. The power to con
trol and direct the appropriations constitutes a most useful and 
salutary check upon profusion and extravagance, as well a8 upon 
corrupt inlluence and public peculation." 111 

"No title of nobillty shall be granted by the United States; and 
DO pel'8On holding any oftlce of profit or trust under them shall, with-

UI Ill. I 1848. The subject of appropriations and the legislative control of 
the pubUc money wlll be tull7 considered In a subsequent chapter. See lntra. 
p.314. 

BL.OONST.L.-18 
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out the consent of congress, accept of any present, emolument, office, 
or title, of any kind whatever, from any king, prince, or foreign 
state." The clause which prohibits the granting of titles of nobil
ity haa but little significance at the present day. But it waaonce 
thought important, sa a mean. of preserving the simplicity of repub
lican institutions and policy, and waa also deemed a valuable safe
guard against the possible aacendency of powerful and ambitious 
families.1u ThE' same prohibition is also laid upon the states. 
Specific Limitations upon Specific PO'IDeT'. 

These limitation. have already been discussed in connection with 
the powe1'll to which they relate, and it Is only necessary here to 
enumerate them, for the purpose of giving a complete conspectus 
of the powers and restrictions of the national legislature. 

Congress may alter the regulations made by the several states 
as to the time, place, and manner of holding ~eetions for senators 
and representatives, except aa to the places of choosing senators. 

Congress has power to lay and collect taxes. But all duties, im· 
posts, and excises shall be uniform throughout the United States, 
and no capitation or other direct tax shall be laid unle88 in propor
tion to the census or enumeration, and no tax or duty shall be laid 
on articles exported from any state. 

Congre88 has power to regulate foreign and interstate commerce. 
But no preference shall be given by any regulation of commerce or 
revenue to the ports of one state over those of another. 

It baa the power to enact laws concerning naturalization and 
bankruptcy. But these must be uniform throughout the United 
States. 

It haa power to grant patents and copyrights. But these must 
be for limited times only. 

It may constitute courts. But these must be inferior to the suo 
preme court. In other words, congress can never strip the supreme 
court of its functions and prerogatives by creating another court 
with appellate jurisdiction over it. 

114 Congress has provided that In case an allen applying for naturaUzatlon 
has borne any hereditary title, or been of any of the orders of nobW~, of the 
klnedom or state from which he comes, be must make an express renuncla· 
tlon of such title or order before being admitted to cltlzenshlp, which re
nunciation shall be recorded. Rev. SL U. So I 2165.' 
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It baa power to ralse and support armies. But no appropria
tion of money to that UJe shall be for a longer term than two years. 

It may provide for organizing, arming, and disciplining the militia, 
and for governing IUch part of them as may be employed in the lerv
lee of the United States. But there ta reserved to the states the 
appointment of the 01llcera and the authority of training the mill
tIa according to the discipline prescribed by congreBB. 

Congress has power to declare the punishment of treason. But 
no attainder of treason shall work corruption of blood, or forfeiture 
except dorIng the lite of the person attainted. 

New states may be admitted by congress into the Union. But 
DO new state shall be formed or erected within the jurisdiotion of 
any other atate, nor any state be formed by the junotion of two or 
more statell or parts of states, without the consent of the legla1atores 
of the lltatea concerned as well u of congress. 

, ,. 
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CHAPTER IX. 

INTBB8'1'ATJ!l LAW AS DJDTI!lRMINlIID BY TBB OONBTiTO'HOIL 

101-109. General PrInciples. 
110. PrIvileges of OltIzeDL 
111. Public Acta and Judicial Proeeedlnp. 

112-116. Interstate ExtradltlOD. 

GENBRAL PRIlfOIPLEB. 

107. In all relations not regulated by the federal 0011.

stitution, the several states of the Union oooupy the. poai
tion of independent powers in close a1lia.Doe and :friend
ship. 

108. As between the several states, and their people, the 
principles of private international law apply with even 
greater force than as between the subjects of foreJgn na
tions. 

109. In matters independent of the oonstitution, the 
principle of interstate oomity must yield to the Interests 
or the policy of the particular state. 

n it were not for the prol1sions of the constitution of the United 
States, no state would be legally bound to give effect to the law. or 
institutions of another state within its own borden or in thclr 
application to its own citizens, or to recognize the judgmenta or de
crees of the court. of another state 88 technically binding OD its 
own courts, or to accord to the citizens of another state, when resi
dent within its limits or there engaged in business, any greater rights 
or prlvUegee than It might see fit to grant to citizens or subjects of 
foreign nations under like circumstances. In all the moat funda
mental particulars, this power to discriminate against each other 
ia taken away from the states by the constitutional provisions which 
we are to consider in the following pages. But in all other mattel'llt 
the laveral atatet, being foreign to each other, will apply the rulee 
of prlvate international law to queationa conoerning the property, 
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rights, contracts, or actions of a citizen of one state projected over 
Into another state. These roles, while recognized and enforced by 
tile aourta ill the absence of any countervalliDg statute, yet rest on 
DO firmer foundation than the principle of Interstate comity, and 
mut 8:l:ve wl.'1 whenever they are found to be in oonlllct with thP 
.... GIl' poJiq of & state In the In~reata of Ita OWD people.1 

PRIVILEGES OF CITIZENS. 

no. By a provialoD. of the federal constitution, the cltl
II8D8 of each state are entitled to all the privileges and 
Immunities of citizens In the several states. 

1VAa Prit1iUg_ lnttmded. 
The supreme court of the United State. baa declared that It wm 

Dot undertake to describe and de1lne the rights aDd privileges of 
citizena under thie clause In aDy general clasai1lcation, preferring 
to decide each case which arises under tWa pro'riaion as It may 
come up.' It II evident, however, that the rights and privileges 
here Intended are only such as belong to oitizenship. And a more 
4eJlnite idea of the meaning of the clause may be obtained from a 
oonsideration of the purpose with which it was inserted In the con· 
ItitutioD. This purpose was to prevent the states from making In· 
TidioUB discriminations against non-residents, and to promote the 
unification of the American people, by breaking down .tate linea, 
In respect to the enjoyment of social and buslne81 privilegee aDd the 
favor and protection of the laWs. Accordingly we may say that the 
"privileges aDd immunities" secured by thll part of the constitu
tion Include protection by the government; the enjoyment of life 
and liberty, with the right to acquire, possess, and dispose of prop
erty of everr kind, and to pursue and obtain happine81 and safety, 
.abject only to Inch restrictions as the government may justly pre
ICribe for the general good; the right of a citizen of one state to 
paIII freely Into, through, and out of all the other states, or to reside 
ba arq other state, for the purposes of trade, professlow pu1'8uits, 

I 8Jaaw Y. Brown. 85 MIss.~; DonovaD v. Pitcber, 53 .Ala. UL 
I Conner Y. ElUott, 18 How. I59L 
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or otherwise; the right to claim the ben~t of its laws, either as a 
protection against injustice or as a means of enforcing his right. 
in its courts; and the right to be exempt from all discrlmlnations 
and from any higher tuea, imposition., or other burdens than are 
paid by the citizens of the state. a A statute which forbids the 
appointment of any non·resident of the state as trustee in a deed 
or mortgage or any other instrument except wills, and prohibits 
any such person 10 appointed from acting u suoh trustee, is uncon· 
stitutional, as infrlnglng upon the constitutional rights of citlzena 
of other states. For if the acquisition of property in trust could be 
denied to them, it would be equally poBSible to forbid them. to ac
quire property in fee.· 

W7wzc ~ not Included. 
This clause of the constitutlon does not confer upon the cltfzeDi 

of each state the right of voting, of being elected, or of holding 
oIBoe in the other states. These are political privileges which each 
state may justly reserve for its own citizens. But it would Dot be 
competent for the state to deny to non·residents the right to acquire 
citizenship among its own people, upon abandoning their former 
domicile, as a preliminary to exercising the right of suffrage.' Nor 

does this oonatltutlonal provision entitle the citizens of the varlOUB 

states to ahare in the common property of citizens of a particular 
state, e. g., the right of fishing in navigable waters of the state. It 
is not infringed by a state law confining the right of fishing in such 
waters to citizens of the state.· While a citizen of the United 
Statetl not resident within the state cannot be denied access to the 
oourts, a statute which restricts the right of oommencing the proceaa 
of foreign attachment to oitizens of the state is not repugnant to 
this clause of the constitution. 7 Nor does it prevent the requirement 
that non·resident plaintiffs shall furuish security for costs in actions 

• Corfle1d v. Ooryell, 4 Wash. C. C. 871, Fed. ou. No. 8,280: McCready T. 

Oom., 27 Grat. 885; Ward v. Maryland. 12 WaIL G8, 480; 0raDdall v. Nevada. 
8 Wall 35. 

6 Roby v. Smith, 181 Ind. M2, 30 N. E. 1093. 
, Campbell v. Morris, 8 Bar. & MeB. 535, 554 • 
• McCreac!y v. VIrglD1a, IN U. S. 391; State v. Tow .. , IN Me. 444. .. ~tL 

188. 
'lDDca14 v. i'rancla, Cooke (TeDD.) 41. 
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commenced by them in the COUrts of the state.' Nor Is a statllte 
uneonstitutional on this ground whieh authorizes actions to be begun 
against non·resident defendants by a eonstructive service of proCe81 
by publication and the attachment of property within the jurisdiction 
.f the court. I 

W1ao ani 0itirenI. 
Since the constitution provides that the citizens of "each state" 

ehall be entitled to these privileges and immunities, it may well be 
questioned whether eitizens resident in the territories and the Dt. 
trict of Columbia may claim the benefit of this clause. The same - ) 
reason which excludes them from the right to sue citizens of the 
states in the federal courts would seem to be operative here. But 
the point baa not been judicially decided. But it is settled that oor
porations are not citizens, within the meaning of this provision; 
it is intended to apply to natural persons only. Henee a state ma,. 
lawfully either grant or refuse to foreign corporations the privilege 
of doing business w.ithin its limits, and it it accords the privilege, it 
may impose terms and conditioDJ5 on its exercise.lO 

Diacriminating Taua. 

A state statute imposing a lieense tax upon peddlers, salesmen, 
or traveling merchants, must not make any discrimination against 
citizens of other states, either by placing a heavier burden of tax
ation upon them than is borne by the citizens of that state, or by 
giving to its own citizens privileges which are not accorded to 
Don-residents in the same line of business. If it does, it is obnox
ious to the clause under consideration.ll And any tax law of a state 

, Bolt T. RaUmad Co., 81 Md. 219, 31 Atl. 809; Cummings v. Wingo, 31 B. 
o. 427, 10 S. E. 101. 

I Reid T. Mickles (Tex. Clv. App.) 29 s. W. 1!63. 
so Paul T. Virginia, 8 Wall. 168; Ducat v. Chicago, 10 Wall. 410; Liverpool 

Ina. Co. T. Massachusetts, Id. 566; Warren Manut'g Co. v. Etna Ins. Co., 2 
Paine, 001, Fed. Oaa. No. 17,206; Pembina C. S. M. & M. Co. v. Pennsylvania, 
125 U. S. 181,8 Sup. Ct. 787; Horn Snver MIn. Co. v. New York, 148 U. S. 305, 
12 Sup. Ct. t08; Slaughter T. Com., 13 Grat. 767; People v. Imlay, 20 Barb • 
• ; W. U. Tel. Co. v. Mayer, 28 Ohio st. 521; Fire Department v. Helfenstein, 
16 Wla. 136; Norfolk & W. R. Co. v. Pennsylvania, 136 U. S. 114, 10 Sup. at. 
8Ci8. 

II Ward T. 1dar7lancl, 12 WaD. 4l8i McGulre v. Parker, 82 La. Ann. 882; 
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which necessarily discriminates against the introduction and we 
of the manufactures or products of another state or states, and in 
favor of the manufactures or products ot ita own citizens and against 

those of other states, is unconstitutional, for the same reason. 11 

PUBLIC ACTS AlID JUDICIAL PROCEEDllIGS. 

111. The constitution also provides that "full faith and 
credit shall be given in each state to the pubUc acts, records, 
and judicial proceedings of every other state. And the con
gress may by general laws prescribe the manner in which 
such acts, records, and proceedings shall be proved, and 
the effect thereof." 

Public Act& 

This constitutional requirement Implies that the public acta (that 
ta, statutes.) of every state shall be given the same effect by the 
courts of another state that they have by law and usage at home. 
This of course does not give them any ex-territorial effect, but ap
plies only to the determination of cases which they are alleged to 
govern. But the courts of one state cannot take judicial notice 
of the laws of another state; they must be proved as facts.lI 

Judgmt:nta and Decrees. 
If it were not for this provision ot the constitution, and the acta 

of congress passed in pursuance of it, the judgments and decrees 
of each state would be regarded as foreign judgments in the courts 
of every other state, and their effect would have to be determined 
by the principles of international law or by such other considera
tions as are influential in 1i.x.ing the status of judicial records brought 
from foreign countrles.u A similar provision was found in the arti· 

Daniel v. Trustees of Richmond, 78 Ky. 1542; State v. Lancaster, 63 N. H.267; 
Rash v. Holloway, 82 Ky. 674. See In re Rudolph, 6 Sawy. 295,2 Fed. 65. 

11 Walling v. Michigan, 116 U. S. 446, 6 Sup. Ct. 454; Webber v. Virginia, 103 
U. S. 3M; Vines v. State, 67 Ala. 78. 

11 Chicago & A. R. Co. v. Wiggins Ferry Co., 119 U. S. 615, 7 Sup. at. _ 
16 Buckner v. Finley, 2 Pet. 586; Warren Manuf'g Co. v. Etna Ins. Co., 2 

Paine, rol, Fed. cas. No. 17,~ 
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des of confederation, and it was construed as prohibiting a re-exam
fnation on the merits of a decree rendered in a sister state.lI 

II pUl'BUance of the power given to eongreu to prescribe the 
lWUler of authenticating the records and judicial proceedings of 
other statee, and the e1fect thereof, that body early passed an act 
which wsa expressed as follows: "The records and judicial pro
ceedings of the courts of any state shall be proved and admitted 
in lIlY other court within the United States, by the attestation of 
the clerk and the seal of the court annexed, if there be a seal, . to
gether with ": certificate of the judge, or presiding magistrate, aa 
the cue ma,. be, that the said attestation is in due form. And the 
aiel records and judicial proceedings, authenticated aa aforesaid, 
nan have such faith and credit given to them in every court within 
the UDited States as the,. have by law or usage in the courts of the 
ltate from whence the said records are or shall be taken." A sub
Rquent statute extended the provisions of this act to "the terri
torte. of the United States, and tlae countries subject to the juris
diction of the United States." 1t This statute, it is held, does not 
prevent a ltate from making l!Iuch further rules, in regard to the 
authentication of foreign judgments, as it may deem best, provided 
only that they are not inconsistent with the act of congress. 
Neither doe. the statute render it inadmissible to pro-ve luch a 
judgment in a manner which would be sufficient at common law. lT 

It is now finally and firmly settled that a judgment rendered by a 
oonrt of competent authority, having jurisdiction of the parties and 
the subject matter, in one state, is conclusive on the merits in the 
eourts of every other state, when made the basis of an action, and 
in lOch action the merits cannot be inquired into. 11 Under this 
clause of the conl!ltitution, therefore, the judgment of a court in a 
Ilater state is to be accorded the same faith and credit which it re-

II Jeoklu 'Y. Putnam, 1 Bay (B. C.) 8. 
It Act M&7 26, 1790 (1 Stat. 122; Rev. Bt. tJ. B. I 9OG); Act Marcb 27. 1.80' (2 

Stat. 298). 

IT Gain. T. Belt, 12 Bow. 472: WhIte v. Burnle7, 210 Bow. 28&. 
18 IrUlIa T. Duryea, 7 Crancb, 481; Hampton T. McConnell, 8 Wbeat. 1M; 

IIcElmOJle T. Cohen, 18 Pet. 812; OhrlBtmaa v. RU88ell, I) Wall 280; ID
aaruce 00. T. Bania, 8'l tJ. B.88I. 
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ceives at home. It is of a higher grade than a foreign judgment. 
for its effect is regulate(} by the constitution. But yet it is not the 
same as a domestic judgment, for it is not executory by itself. But 
the judgment, if valid at home, is to be considered valid everywhere 
within the United States, and if binding on the parties at home, 
it is conclusive in all other courts in the Union. lSI But the ju .. -
ment, as already stated, ill not executory in a foreign state; that 
is, it does not per se authorize the issue of final process or the ex
erciae of auxiliary jurisdiction, but only when merged in a new 
judgment recovered in the foreign state.1o Again,. judgments of 
OIle ltate, when sought to be enforced in the courts of another, 40 
not enjoy the right of privilege, priority, or lien which they have 
in the.state where they are pronounced, but only that which the 
lex fori gives to them by ita own laws in their character of foreign 
judgments.21 And while the judlll1eb.t is conclusive on the merits, 
yet It is open to the party who desires to assa1l it to show that it 
is Dot ill effeot a valid and subsiltinC judgment, suoh .. is entitled 
to the benett of the constitutional provision. ThUll, he may ahoW' 
that the judgment has been set aside by the court which rendered 
It, or reversed by an appellate court. Further, he may Ihow any
thing which goes in discharge of the judgment, as that it has been 
paid, or released, or compromised. Also he may show that the 
judgmeDt, as a cause of action, is barred by the statute of limlta· 
tions of tAe state where the judgment fa 80ught to be enforced, if 
that statute is so framed as to include judgments.22 So also, the 
party may deDY that the court which rendered the judgment had 
jurisdiction of his person or of the subject matter of the snit, and 
thereupon it becomes the duty of the court where the record is 
offered to inquire into the allecation, and if it is found that there 
was such a lack of jurisdiction, then the judgment mUlt not be en-

11 Armstrons v. Carson. 2 DalL 302, Fed. Cu. No. M3i Nations v. Johnson. 
24 How. 195; Field v. Glbbl, 1 Pet. C. C. 155, Fea. Cu. No. ,,766i Bryant 
v. Hunter, 3 Wash. O. C.48, Fed. CAs. No. 2,068. 

10 Claftln v. He Dermott, 12 Fed. 875i Walser v. Bellpwl, 18 Fed. ~ 
11 HeEImo71. v. Cohen, 18 Pet. 812i 8to17, CoD1L Laws, I 809. 
II HeEImo7le v. Coben, 18 Pet. S12i Napier v. Gld1ere. 1 Speer, lIIq. 2115; 

Reid v. Bo74, 18 Ta. Wi Jacqueu. T. Bupncm, :I KcLeaD, 118, Fed. Ou. 
No. 7,1" 
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forced against him. II But iil:e judgment is not impeachable in the 
courts of another state on the ground of any mere error or Irregu
larlt1, or upon any allegations that it was unjust or ill-founded. 
A.nd It seems also (though the point Is not entirely free from doubt) 
that fraud in the obtaining of the judgment Is not a good defense, 
for the party who desires to avoid it on the ground of fraud has 
his opportunity in the court which rendered the judcment, and it 
fa there he must avall himself of it.16 

The question of the validity and effect of judgments from an
other state has mOlt frequently arlaen in cases where such jud,
ments were given against non-residents. Without attempting to 
cliscuss all the various and intereatlng questions which are involved 
in this subject, it may be said, briefly, to be the accepted doctrine 
that tlae judicial procelS of a state has no ex-territorial force or 
elleacy; that such process cannot be sent into another state and 
there .ned on a party with the effect of legally obliging him to 
appear; that in suoh case the servioe amounts to no more than a 
constructive service; that the same consequences and no others at
tach to the service of process by published advertisement; that in 
neither of these modes can the courts of the &tate acquire sucll 
jurisdiction o ... er the person of the defendant as will authorize them 
to pronounce a personal judgment against him; that a p~rsonal 
judgment rendered in an action where the only semce of process 
on the defendant was constructive, Is not to be regarded as valid or 
binding in the courts of any other state. But since each state has 
the right and power to legislate concerning the property which Is 
within its limits, and to provide for its submission to pay the debts 
of its owner, it is held that where an action is begun against a non
resident by the attachment of property within the jurisdiction of 
the court, this will confer jurisdiction, not against the defendant 
personally, but against the property attached, to the extent of au
thorlzing the court to render a judgment which may be enforced 

II D'Arq .... Ketchum. 11 How. leG: Billchoff .... Wethered. 9 Wall. 812; 
Tbompaon .... WhltmaD. 18 Wall. 461; Galpin v. Page. Ie!. 850; Oheever v. 
WIIsoa. 9 WaIL 108; Arnott Y. Webb, 1 Dill. 862, Fed. Cas. No. 1MJ2; Ham. Y. 

Bardemu.14 How. 8M. 
u HanJe7 Y. Dono.hue. 116 U. B. 1.6 Bup. at. 2&2; ADderaoD Y. bel .... 

• Ohio. 108: 2 Black, Jucipl ... 916-fiL 
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against that property. And such a judgment, to that extent, is to 
be regarded as valid and binding everywhere else.2I WbUe the 
statute of limitations of the state of the forum may be pleaded in 
defense, yet it would not be competent for a state to so frame Its 
law of limitations, with respect to judgments from other states, 
as to eftectually nul!ify them by cutting off all remedy whatever. 
It is always within ~e constitutional rights of parties to have a 
reasonable opportunity to enforce their demands. ItS A judgment 
rendered by a justice of the peace in another state, although the 
court be not one of record, is a judicial proceeding within the 
meaning of the constitution, and full faith and oredit fa to be ao
eorded to it. IT The federal tribunals are not regarded as foreign 
to each other or to those of the several states. Hence the judg· 
ment of a United States court, when sued on In a state court or in 
another United State. court, is entitled to full faith and oredit, 
and so are the judllIlents of the state court. when oftered III the 
federal tribunals. 18 And the same rule applies to the effect of the 
judgments of the courts in the territories and the District of Co
lumbia.1I 

INTERSTA.TE EXTRA.DITION. 

112. It Is provided by the federal constitution that ''a 
person charged In any state with treason, felony, or other 
crime, who shall :8.ee from justice and be found In ano$her 
state, shall, on demand of the executive authority of the 
state trom which he :8.ed, be delivered up, to be removed 
to the state having jurisdiction of the crime." 

.. See Pennoyer T. Neff, 9G U. S. 725; Cooper v. Reynoldll, 10 WaD. 808; 
D'Arcy v. Ketchum, 11 How. 165; Williams v. Armroyd, 7 Oranell. dB: :ao. 
well v. Otis, 9 How. 336; Chase v. Chase, 6 Gray, 1157. 
II Christmas v. Russell, I) Wall. 290. 
IT Stockwell T. Ooleman, 10 Ohio St. 88; Carpenter v. Pier, 80 Vt. 81: 01Ul 

T. Blackwell, 48 Ark. ro, 2 S. W. 257. 
II Crescent City Live-Stock 00. v. Butchers' Union Slaughterhouae 00., 120 

U. S. 1~, 7 Sup. at. 472: U. S. v. Dewey, 6 BI ... W1, Fed. cu. No. 14.9118; 
Amory v. Amory, 8 Btu. 266, Fed. Cas. No. 884 • 

• 1 JOhlll101l v. DobblDa, 15 Wkly. Notes Cas. (PL) 158T; 2 BI&ek, JudpD. I .. 
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ns. To warrant the rendition of an alleged crimInal 
under this provision, it is requisite-

(a) That he should be charged with the commlasion of 
a crime made punishable by the laws of the state 
demanding his surrender. 

(b) That he should be a fugitive from the justice of that 
state. 

(0) That his rendition should be demanded by the ex
ecutive authority of that state. 

(d) That the requisition should be accompanied by a 
copy of an indictment found against him, or an 
a1Bdavit made before a magistrate charging him 
with having committed the crime alleged. 

(e) That he should be arrested on the order or author
ization of the executive authority of the state on 
which the requisition is made. 

U4. Both the federal and the state courts have jurisdic
tion, on habeas corpus, to inquire into the lawfulness of 
the custody in which an alleged crimInal is held on the 
execution of a requisition. 

U6. A person extradited from one state to another may 
be tried, in the latter state, not only for the offense with 
which he was charged in the requisition papers, but for 
any 'and all criminal charges which that state may have 
against him. 

The articlea of confederation contained a similar clause. It was 
in tlle following words: "If a person guilty of, or charged with, 
treason, felony, or other high misdemeanor in any state shall tiee 
from justice and be found in any of the United States, he shall, 
on demand of the governor or executive power of the state from 
which he tied, be delivered up and removed to the state having 
jurisdiction of his offense." ao It is now regarded as settled doc
trine that one nation cannot claim, as a matter of general interna· 
tional law, and independently of treaty stipulations, that another 

•• ArtIcles of Confederation, art. 4, cl. 2. 
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Ihall surrender up criminals fieeinl from the justice of ita law .. 
And the criminal laws of a state have no operation beyond its ter
ritorial bounds, and its jurisdiction to enforce them is equally limited. 
Hence, but for the provisions of the federal constitution, no state 
would be under obligation to surrender to another state any perIOn 
within ita borders. The right of asylum in each would be as com
plete and inviolable as it is in independent nations in the abeence 
of treaty stipulations. 11 This being the cue, the undoubted moral 
duty which rests upon the Beveral states of the Union in this regard 
could never be ent.reed if the matter had not been regulated by the 
federal constitution. And especially is this true since the states are 
forbidden to make treaties, and cannot, without the C}'nsent of con
gress, enter into any qreement or compact with each other. "The 
uniform opinion heretofore has been that the states, on the formation 
of the constitution, had the . power of arrest and surrender in such 
cases, and that 80 far from taking it away, the constitution has pro
videc1 fer ita exerclae contrary to the will of a state in the case of a 
refusal, thereby settling, as among the states, the contested question 
whetller, on demand, the obligation to surrender was perfect and 
imperative, or whether it rested on comity and was discretionary.- II 

ThiI pro'riBion of the federal constitution, it is said, is in the nature 
of a treaty ltipulation between the states of the Union, and is equally 
as bindilll OB each state and all the officers thereof for its faithful 
execution u though it were a part of the constitution of each state. II 
Bat it is stl11 competent- for the legislature of a &tf.te, in the exercise 
of Its reserved sovereign powers, and as an act of courtesy to a sister 
state, to provide by statute for the surrender on requisition of persons 
indictable for murder in such state, although they have never "ted 
from Justice." U 

It baa neTer been fully decided whether this clause of the con
ltitution intended to leaTe the regulation of interstate extradition 
wholly to the individual states, or whether it was intended that con· 
p-ess should pass laws to enforce the provisions of this article. But 
at a very early day (1793) conrress assumed to define the dutiell of 

11 Ex parte McKnight, 48 Ohio st. GSB, 28 N. E. 1034. 
II Holmes v. Jennison, 14 Pet. MO, 1S97. See In re Fetter, 23 N. J. Law, alL 
.. Hibler v. State, 43 TeL 1M. 
U State T. Hall, 11.G N. O. 811, 20 8. liI. 728. 
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the state. ill this matter more explicitly than had been done in the 
constitution itself. It was enacted that "whenever the executive 
authority of any state or territory demands any person as a fugitive 
from justice, of the executive authority of any state or territory to 
which such person has tied, and produces a copy of an indictment 
found, or an affidavit made before a magistrate of any state or ter
ritory, charging the person demanded with having committed trea· 
eon, felony, or other crime, certi1led as authentio by the governor 
or chief magistrate of the state or territory from whence the person 
10 charged has tied, it shall be the duty of the executive authority 
of the state or territory to which IUch person has tied to cause him 
to be arrested and secured, and to cause notice of the arrest to be 
given to the executive authority making such demand, or to the 
agent of luch authority appointed to receiTe the fugitive, and to 
e8118e the fugitive to be delivered to luoh agent when he shall appear. 
If DO luch agent appears within lix months from the time of the 
arrest, the prisoner may be discharged. Any agent 80 appointed 
who receiveB the fugltiTe into his custody ahall be empowered to 
transport him to the state or territory from which he 1las lled." II 
Since the constitution uses only the word "states," in providing for 
ertra.dition, whlle the act of congress applies by ita terms equally 
to the stateB and the territories, the question has been raised whether 
the statute is not unconstitutional, in so far as it relates to the 
extradition of fugitiTes from the territorieB, for want of power in 
congreaa to prescribe it. But it has been ruled otherwise, and it 
• held that the ltatute iI T&lid and oonstitutioD&1 in all its mate
rial parta.'1 

To authorize the issuance of a requisition, there must be an offense 
c:haried which is punishable under the lawl of tile state from which 

II BeY. at. 17. 8. H G278, G279. 
II PrI •• T. PeDD87Ivanla, 18 Pet. Gal; Spear, Extradition, 2S2. For a 

erlmlnal oireDse committed wlthlD the District of Columbia the oireDder, If 
found .oed the District, may be removed there for triaL lD re Buell, 3 
DIlL Us, .. eeL Cas. No. 2,10'.L But the Cherokee NatloD Ia neither a "state" 
DOr a ~rrltory," as these words are used IB the constltutlon. Hence the 
CDDatltutlOD doe. Dot authorise the coverDor of a state to hODor the demand 
of tile cllIef of the Cherok .. NatioD for tile extraditlOD .f a fucltlv.. lilz 
parte Korpa. 20 Fed. 281. 
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the requisition issues. If But It need not be an offense known to 
the common law; it ma,y have been created by statute. And it need 
not be an offense which was known and recognized 88 such at the time 
of the adoption of the constitution, but may be of later creation. The 
words, "treason, felony, or other crime," 8.8 used in the constltutlcm, 
include every offense forbidden and made punishable by the law. of 
the state where the crime is committed. II 

To authorize the surrender of the alleged criminal, he m1lllt be a 
"fugitive from justice." This phrase describes one who, haviJac 
committed a crime in one jurisdiction, fieea therefrom in order to 
evade the law and escape punishment. II But any person answers 
the description who has committed a crime in a state and withdraws 
from the jurisdiction of its courts without waiting to abide the con· 
sequencet of his act; and it is not material that some other caue 
than a desire to "ftee" induced suell withdrawal. 60 "To be a fagltlTe 
from justice, • • • it is not necessary that the party charged 
should have left the state in whick the crime is alleged to have been 
committed after an indictment found, or for the purpoae of aToiding 
a prosecution anticipated or begun, but simply that having, withiB 
a state, committed that which by its laws constitutes a crime, when 
he Is sought to be subjected to its criminal process to answer for his 
offense, he baa left its jurisdiction and is found within the territory 
of another." U One who goes from the state of his reeldence Into 
another state, and there commits a crime, and then returns home, is 
88 much a fugitive from justice 88 though he bad committed a crfme 
in the state in whicb be resided and then ded to some other state." 
Tbe constitution and laws apply only to crimes actually committed 
within the jurisdiction of the demanding state, not to such 8.8 were 
only constructively committed there, when the offender W88 not, at 
the time of the crime, and has not since been, within that juriadic-

If ExtraditIon Case, 9 Pa. 00. Ct. R. 27. 
II Kentucky 1'. Dennlson, 24 How. 66; Morton T. Skinner, 41 ID .. 128. 

Brown'. 0Ue, 112 Mus. 409; State 1'. Stewart. 60 Wis. G87, 19 N. W. aa. 
It State 1'. Hall, 116 N. C. 811, 00 S. E. 728. 
'" In re White, 155 Fed. No Ii C. C. A. 29. 
u Roberts 1'. Re1lly, 116 U. B. 80, 6 Sup. Ct. 29L 
•• In Ie Roberta, 24 Fed. 132; In re Keller, 88 Fed. 68l. 
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tion. 41 Hence where one has been only constructively present in a 
state, by being deemed, by a legal fiction, to have followed an agency 
or iDstrumentallty put in motion by him to accomplish a criminal 
purpose, he cannot be said to be a fugitive from the justice of that 
state.u A fugitive from justice who, pending extradition, commitJI 
an dense against the laws of the state of asylum, must answer for 
lOeh offense before surrender to the state demanding extradition. U 

It will be observed that the act of congress on this subject provides 
that the requisition must be accompanied by "a copy of an indictment 
found, or an amdavlt made, before a magistrate of any state or ter
ritory, charging the person demanded with having committed trea
IOD, felony, or other crime." It is held that, within the meaning 
of this statute, an information is not the equivalent of an indictment; 
Dor is the verification on bellef of an information equivalent to such 
an aftIdavit as is contemplated.61 H the prisoner is dellvered up to 
the authorities of the dexnanding state on a requisition baaed on a 
taJse amdavit that he is a fugitive, he will be released on habeas 
corpus." 

Whea the requlBltlon is regular, and proceeds from the proper au
thority, ad is accompanied by the necessary papers, in due and 
regular form, it is the duty of the governor upon whom the requisi
tion is made to surrender the fugiti've. But this duty Is left to bis 
fidelity and moral sense. If he will not perform it, the courts have 
DO power to compel him by mandumus, nor is there any other way In 
wlpch he can be coDB1:rained." 

The courts have power, on habeas corpus, to review the decisions 
of the executive authority In extradition proceedings. A person 
arrested under a warrant of extradition from one state of the Union 
to another is "In custody under or by color of the authority of the 
United States," and hence the federal courts have jurisdiction to in
quire by habeas corpus into and determine the legality of the same." 

"Bx parte State, 7S Ala. I'i08. 
" State v. HaD, 113 N. C. 811, 20 S. E. 729. 
,. Ex parte Hobbs, 32 TeL Cr. App. 312, 22 S. W. 10-. 
tI Ell: parte Hart, 11 C. C. A. 165, 63 Fed. 249. 
"TeDDeuee v' Jackson, 86 Fed. 258. 
"Kentuek)' v. DennIson, 24 How. 66. 
"In re Doo Woon, 18 Fed. 898; In re Roberta, 24 Fed. 182. 

BL.CONBT.L.-11 
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Rut their jurisdiction in this respect is not exclusive; it is concurrent 
with that of the state courts. Generally speaking, the courts will . 
not overrule the decisions of the governor, in extradition cues, unless 
they are clearly satisfied that an error has been committed. I. Thus, 
on habeas corpus, the sufficiency of the indictment as a matter of 
technical pleading will not be inquired into.11 Nor, in reviewing the 
action of the executive in these proceedings, will the courts inquire 
into the motives and purpose of the proceeding (as, whether it Is 
really to punish a crime or only to collect a debt), nor interfere with 
any matter connected therewith which lies within the discretion of 
the governor. II 

It is generally provided by the extradition treaties made by this 
country with foreign nations that a surrendered criminal can be 
tried only for the specific offense for which he was extradited. And 
if he is tried and acquitted on that charge, or if he is not tried for 
that offense at all, he has then the right to be set at liberty, and 
must be allowed a reasonable time to return to the country from 
which he was taken, before being proceeded against on any other 
accusation. 51 And it has sometimes been thought that the same 
principle should apply to extradition as between the seTeral states 
of the Union. But it is now settled that, in the case of extradi
tion from one state to another, the prisoner has no right or claim 
to be aft'orded an opportunity of returning to the state to which he 
first fied before being tried for auother and distinct o~ense from 
that designated in the requisition papers. In other words, when 
the ltate regains possession of the fugitive, It may proceed at oaoe 
to try him for any and all charges which it may have against him.'· 

A fugitive from justice charged with crime will not be released I. Robb v. Connolly, 111 U. 8. 624, • Sup. Ot. 5«: JIlx parte Reggel, lU U. 
8. 642, G Sup. Ot. 1148: Ex parte Brown, 28 Fed. 653: Hibler v. State, 43 TeL 
197: In re Robb, 64 CaL 431, 1 Pac. 881; Ex parte State, 7S Ala. IS03. 

11 Pearce v. Texas, 155 U. S. 311, IG Sup. Ct. 116. 
II In re Sultan, llG N. C. G7,20 S. E. 37G • 
.. U. 8. v. Rauscher, 119 U. S. 407, 7 Sup. Ot. 234 • 
.. Lascelles v. Georgia, 148 U. S. 537, 13 Sup. Ct. 687; People T. Cross, 84 

Hun, 348, 19 N. Y. Supp. 271; Id., laG N. Y. 536, 82 N. E. 246; State T. Stewart, 
60 W1a. !SS7, 19 N. W. 429; Carr v. State, 104 Ala. ., 16 South. UiO: In re petry 
(Neb.) 66 N. W. 308; State v. Kealy, 89 Iowa, 94, G6 N. W. 283. Compare Ex 
parte McKn.lght, 48 Ohio St. 1S88, 28 N. E. 1034. 
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on habeas corpus because he was induced by a stratagem or trick to 
come within territory where he could properly be arrested, provided 
the stratagem used was not itself an infraction of law.1II And even 
it a person is Jddnapped and forcibly brought back to the state where 
bls crime was committed, without any extradition or other regular 
proceedings, this will give him a right to proceed against his abductor, 
but it is no reason why he should not be tried by the courts of that 
state for hIa offense against its laws." Nor, in such a case, is there 
any mode in which the state from which he was abducted, or the 
prisoner himself, can demand and secure his restoration to that state, 
under the constitution and laws of the Union. If 

II JIbt parte Brown, 28 Fed. 658. 
II Kerr v. IDlDo18, 119 U. S. 486, 1 Sup. Ot. 2Zi Cook v. Bart, 148 U. 8. 

118, 18 Sup. Ct. 4.Oi In re Mahon, M Fed. 525. 
If MahoD T. Justice, 121 U. S. 100, 8 Sup. at. 12Oi. 
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TJm JDSTABLISHMENT Of REPUBLIOAN GOVERN1DDNT. 

116-118. RepubHcan Government Guarantied. 
119. Reconstructlon. 

REPUBLIOAN GOVEBNIIBNT GUARANTIED. 

116. The federal constitution provides that "the United 
States shall guarantee to every state in thJs Union a ~ 
publican form of government." 

117. A republican government is one in which the powers 
of sovereignty are vested in the people a.n.d are exercised 
by the people, either directly, or through representatives 
chosen by the people, to whom those powers are specially 
delegated. 

118. This clause of the federal constitution Implies-
(a) A power in the federal authorities to preserve, 

though not to create, republican governments in 
the several states. 

(b) A llmitation upon the power of the people of each 
state in forming or amending their state consti
tutions. 

MMnmg of eM Tm-m. 
No particular government Is designated Rft "republican," neither 

fa the exact form fA) be guarantied in any manner especially d~
scribed. Here, as in other parts of the constitution, we are com
pelled to resort elsewhere to ascertain Wh'it was intended. The 
ruaranty neceBBari1;r implies a duty on the part of the states them
selvel to provide luch a government. All the states had govern
menta when the constitution was adopted. In all, the people par
ticipated, to lOme extent, through representatives elected in the 
manner specially provided. These governments the constitution 
did not change. They were accepted precisely as they were, and 
it is therefore to be presumed that they were such as it was the 

Digitized by Google 



H 116-118) REPUBLICAN GOVERNlIENT Gl1ABANTIED. 261 

dutr of the ltates to provide. Thus we have unmistakable en
dE'Dce of what was "republican" in form within the meaning of the 
terJll ... employed in the constitution.1 A republican form of gOT
emment, .. 4istinguished from an autocracy, monarchy, oligarchy, 
aristocracy, or other form of JOvernment, is one which is based 
OD the political equality of men. It Is a gOTernment "of the people, 
for the peop~, and by the people." Its laws are made either by 
the wh.Ie people ill a body (in which case the form of government 
is properly called a "democraoy") or by representathes chosen for 
that plirpON by tlle people. Its executive power fa ladged in the 
banda f1l a .)del magistrate, elected by the people, directly or in
directly. It excludes the idea of an hereditary ruler or clan of 
rulel'lL Bllt the idea. of a republic by no means involves the prin
ciple tl lD,iTersal su1frage. It fa not inconsistent with a repub
lieu p'ferDment that the right to vote should be restricted to 
adUolta, malea, property ownel'8, or those possessing the elements ' 
of edu~ti9n. It i8 only necessary that the suffrage should be gen
erelly extended. to those deemed competent to exercise it, or at 
l~..-t tlaat it Bould not be 80 reBtricted as to exclude all but a fa
TO. clua from participation in political rights and priTileges. 
"By tile cOBtrtltUtiOD a republican form of gOTernment fa maran· 
tied to eTery ltate In the Union, and the dlstinguisJling feature 
of that term ia the right of the people to choose their own oftlcers 
for COTernmellta1 administration, 8Jld pass their OWD lawl in virtue 
of the leglalative pewer reposed in representatiTe bodtell, whose l8lft
lmate acta may be said to be those of the people themselves." I "In 
a republi. all the cltlzene, as luch, are equal, and no ODe can right
tuny exercise authority over 8Jlother but by Tirtue of power con· 
ItltutiODally glTen by the whole community, which authority, when 
exercised, fa in effect the act of the community. Sovereipty re
Bidee in the people iD their political capacity." I 

~ftCe oJ 1M Guaranty. 
"Without a guaranty, the uslatance to be derived from t1I.e na· 

tlonal gOTernment in repelling domestio dangers which might 
threaten the existence of the state constitutioD., could Dot be cIe-

IIIJDor T. BapperHtt, 21 Wall 1'1G. 
• In re Duncan, 13& U. S. 449, 11 Sup. Ct. 57&. 
I PeIaha110w T. Doane's Adm'rs, 3 DalL 93. 

Digitized by Google 



262 THE ESTABLISHMENT 011' REPUBLICAN GOVERNMENT. (Ch. 10 

manded as a rlght from the national government. UlJOrpatlon 
might raise its standard and trample upon the liberties of the peo
ple, while the national government could legally do nothing more 
than behold the encroachments with bidignation and regret. A 
luccessful faction might erect a tyranny on the ruins of order and 
law, while no succor could be conetimtionally afforded by the Union 
to the friends and supporters of the government."· 

&:t4nt of Federal PUIIIIf'. 
The power and duty of the United States to guaranty a republi

can form of government extends not only to the protection of the 
particular state whose government il threatened, for any cause, 
with change, but also to the protection of all the other states in the 
Union. Such il the l"8lation between the several members of the 
American Union that each haa the strongest interest in the main
tenance in all the others of republican government. The pros
perity, and in lome sense the safety, of each and of the whole de
pends upon the continuance in each of those forms and inltitutionl 
which have come to be accepted as the American exposition of the 
system of republican government. Hence there might pOfl81bly be 
cases in which it. would be the right and duty of the federal gov
ernment to interfere, even although the particular state, or all its 
people, had no diBposition to invoke the protection of the guar
anty. In effect, the guaranty does not only contain a promise to 
ea91tate tJaat it shall continue to enjoy a republican form of gov
ernment as long as the Union endures, but also it imports a com
mand to each state to maintain and preserve that form of govem
meat, under penalty of the intervention of the federal Union tor 
the benefit of all its membe1'8. But "the authority extends no luI" 
tiler than to a guaranty of a republican form of government, which 
SUppOaetl a pre·existing government of the form which il to be pal' 
antled. As long, therefore, aa the existing republican forma are 
continued by the states, they are guarantied by the federal coneti· 
tution. Whenever the trtatel may choose to lubstitute other re
publican forms, they have a right to do so, and to claim the fed· 
eral guaranty for the latter. The OJlly restriction Imposed on them 
Is that they shall not exchanp republican for anti·republican Gon· 

.2 Btor)', CoD8t. I 181'-
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stftutionB, a restriction which, it is presumed, will hardly be con
sidered as a grievance.'" 

"Under this article of the constitution, it rests with congress 
to decide what governm~nt is the established one in a state. For 
as the United States guaranty to each state a republican gm'ern
ment, congre88 must necessarily decide what government is estab
lished in the state before it can determine whether it is republi
can or not. And when the senatore and representatives of a state 
are admitted into the councils of the Union, the authority of the 
government under which they are appointed, as well as it, repub
lican character, is recognized by the proper consti~utional author· 
ity. And its decision is binding on every other department of the 
Kovernment, and could not be questioned in a judicial tribunal!' • 

Dut this power vested in congress does not give it the right to 
regulate the elective franchise in the several states, or prescribe the 
quali1lcations of voters. It is true that a state might 80 limit the 
right of suffrage as practically to restrict all participation in th" 
government to a favored class, and the effect of such a restriction 
would amount to the establishment of an oligarchy or aristocracy, 
whieb would certainl~ be incompatible with a republican form of 
government. And in this extreme case, it might be the duty of 
congress to interfere. But while congress has the power to deter
mine (and necessarily must determine in any given case) whether 
the government actually existing in a state is republican or not, it 
is not authorized to declare that universal suffrage is implied in the 
idea of a republican government or that such and such restrictions 
of the right of IU1frage are inconsistent with such a form of gov
ernment.' 

.A Limitation on State PWJt:r. 
When a new state is to be admitted Into the Union, it is the right 

and duty of congress, under this clause, to see to it that the form and 
constitution of government proposed to be adopted is republican. 
Altd the determination of congress to that effect, manifested by its 
admission of the new state, is final and conclusive. So, also, when 
the people of an existing state undertake to revise or amend the con-

• TIle l'ederaUat, No. 21. • Luther v. Borden, T Bow. L 
, Pom. Const. Law, I 210. 
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stitution of the state, their power in that regard Is, as we haT'e already 
seen,' limited by the clause in question. It would not be lawful for 
them to make such changes in their constitution as would amount 
to abolishing the republican form of government previously u:lating 
and setting up in its place an unrepublican form or system. 

~ DiItrict ofaxumbia. 
Since the District of Oolumbia is not a "state," It appea.rs that 

the United States is under no obligation to guaranty to the Dis
trict or to its inhabitants a republican form of government And 
ia fact, the government of the District is not at all in the form of 
a republic, since its residents have no voice in the selection of those 

. who make their laws, and no power to choose those who shall admin· 
ister the laWs. 

'U.ECONS'l'RUC'l'ION. 

119. In the exercise of the power given by this clause of 
the constitution, congress, at the close of the late civil war, 
made provision for the reorganization and restoration of 
legitimate governments, republican in form, in the states 
which had passed ordinances of secession. 

The constitutional authority of congress to pass the "reconstruc
tion acts," fer the restoration of legitimate governments in the states 
which had joined in the late rebellion, was derived from this claue. 
In the leading case on this subject it was said, inter alia: "The gov
ernment and the citizens of the state (Texas) refusing to recognize 
their constitutional obligations, assumed the character of enemies 
and incurred the consequences of rebellion. These new relations 
imposed new duties npon the United States. The first was that of 
suppressing the rebellion. The next was that of re-establishing the 
broken relations of the state with the Union. The llrst of these 
duties having been performed, the next necessarily engaged the at
tention of the national government The authority for the perform
ance of the 1lrst had been found in the power to suppress insurrec
tion and carry on war; for the performance of the second, authority 
was derived from the obligation of the United State. to guaranv 

• Ante, p. 48. 
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to every state In the Union a republican form. of government. The 
latter, Indeed, In the case of a rebellion which inTolves the goTern
ment of a state, and for the time excludes the national authority 
from Its llmits, teem8 to be a necessary complement to the fonner. 
Of this the ease of Texas furnishes a striking lllustration. When 
the war closed, there was no government in the state except that 
which had been organized for the purpose of waging war against the 
UDited State&. That government immediately disappeared. • • • • 
The new freemen necessarily became a part of the people, and the 
people still constituted the state; for states, like individuals, re
tain their identity though changed to lOme extent In their constitu
ent elements. And it waa the state thus constituted which was 
DOW entitled to the benefit of the constitutional guaranty. There 
being then no government in Texas In constitutional relations with 
the Union, it became the duty of the United States to provide for 
the restoration of such a government. But the restoration of the 
government which existed before the rebellion, without a new elec
tion of oflleers, waa obviously impossible; and before any such elec
tion could be properly held, It was necessary that the old constitu
tion should receive such amendments aa would confonn Its provi
mOM to the new conditions created by. emancipation and afford ade
quate security to the people of the state. In the exercise of the 
power conferred by the guaranty clause, aa In the exercise of every 
other constitutional power, a discretion in the choice of means Is 
necessarily allowed. It Is essential only that the means must be 
DeCe888.ry and proper for carrying into execution the power con
ferred, through the restoration of the state to its cOllstitutional 
relations, under a republican form. of government, and that no acts 
be done, and no authority exerted, which • either prohibited or 
unsanctioned br the constitution. • • • • The power to carry 
Into effect the clause of gua.ranty is primarily a legislative power and 
reside. In congress. • • • • The action of the President must 
therefore be regarded aa provisional, and In that light it seems to 
have been regarded br congress." Congress "proceeded after long 
4e1lberatloll to adopt various measures for reorganization and resto
ratioll. Theile measures were embodied In proposed. &lDelldmellts 
to the constitution and In the acts known aa the reconstruction acts, 
which haTe heeD 110 far carried Into effect that a majority of the 
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lltatea which were engaged in the rebellion [now all] have heeD 
restored to their constitutional relations, under forms of govem
ment adjudged to be republican by congress, through the admiuloD 
of their senators and representatives into the conn0D8 of the 

Union." • 

• Tau v. White, 1 Wall. 100. 
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CHAPTER XL 

lIIXEOUTIVE POWER IN THE STATES. 

120-122. State Executive O1Bcers. 
123-124. Independence ot Executive. 

125. Powers ot Govemor. 

STATE EXEOUTIVE OFFIOERS. 

267 

120. The executive power in each of the states and ter
ritories is lodged in a chlef magistrate, who is called the 
"governor." . 

121. In moSt of the states, there is a second executive 
ofllcer, called the "lieutenant governor," who is to succeed 
the governor in his ofllce in case of the death, resignation, 
removal, or disability of the latter. 

122. The subordinate ofllcera of a state government, att
er the governor and lieutenant governor, are ordinarily 
as follows: ' 

(a) The secretary of state. 
(b) The state treasurer. 
(c) The state comptroller. 
(d) The state auditor. 
(e) The attorney general. 
(f) The superintendent of pubJic instruction. 

TM Governor. 
In each of the states the chief o~cer of the executive department 

Is called the "governor." In all, he is eleoted directly by the people. 
His term of ofHce varies, in the different states, from one to four 
years. He is the ofHcial head of the state, and, generally speaking, 
Is ita representative in its relations with \ the other states and with 
the Union. In each of the organized territories of the United States 
the executive power is vested in a governor, appointed by the President 
by and with the advice and consent of the senate, who holds his office 
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for. the term of four years, unless sooner removed by the appointing 
power. 1 

'I'he Lieutenant Governor. 
This officer, in all the states where the office exists, Is elected by 

the people. His functions are limited. In most of the states he 
acts as preaident of the senate and has a casting vote. He nceeeds 
to the office of governor upon the death, impeachment, resignation, or 
disability of the incumbent of that office. When the duties of the 
office of governor devolve upon the lieutenant governor, by reason 
of the death or disability of the governor, he becomes permanent act
ing governor of tlie state for the remainder of the term, or until the 
disability of th~ governor is removed, and is entitled to draw the aal
ary attached to the oll:ice of governor.-

Subordinat" Stat" Officer •• 
Although there is no absolute uniformity in the state oonstitutiona 

as to the officers composing the remainder of the executive depart
ment, tho~ enumerated above are the ones most commonly provided 
for. In moat of the statelil, all these officers are to be chosen by the 
people at a general election. But in some, certain of the executi\'"e 
officers are appointed by the governor, and, in a few states, some of 
them are chosen by the legislature. Where the constitution pro
vides that the executive department of the state shall consist of cer
tain enumerated officers, its purpose is to provide for such executive 
officers as were deemed absolutely indispensable at the time the con
stitution was adopted, leaving it to the legislature to create new 
offices when they became necessary, and to abolish the same. But 
the legislature has no authority to abolish any of those enumerated 
In the constitution.' TheSe state officers, It should be observed, 
occupy a position very different from that of the heads of the execu
tive departments of the United States. They do not form a cabinet 
or ministry to the governor. They are not generally chosen by him, 
nor are they under his direction or control. Their duties and pow
ers are speciftcally marked out in the constitution, and they are not 
responsible for their official acts to either the governor or the legisla
ture, but only to the people or the courts. 

1 ReT. at. U. S •• 184L I State v. La Grave -(Nev.) 4IS Pac. 243. 
• Parka v. Commissioners (Colo. Sup.) 43 Pac. 542. 
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INDEPENDENCE OF EXECUTIVE. 

12~ The governor is invested with those powers, and 
oharged with those duties, which, under the American 
aystemr are regarded as executive in their nature, as dis
tinguished from legislative and judicial powers and duties. 

lM. In the exercise of his constitutional powers, and in 
the discha.r$8 of his constitutional duties, he is independ
ent of the o~er departments of government and free from 
any interfereJ;Lce or obstruction on their part. 

\ 
\ 

The con8tituti~1i1 principle which requires that the executive 
department of gov~rnment shall be separate from the legislative and 
judicial departmenU, and that the head of the one department shall 
be free and independent in the exercise of hie conatitutional powers 
from all control or interference of the others, has been fully consid
ered in the chapter rela,.ting to the three departments of gov!,!rnment, 
to which the reader Is h~e referred. 

In regard to the manne" of exercising those powers which the con
stitution specifically con1ld~ to the governor, it seems that the legis
lature, while it cannot, under pretense of regulation, deprive the 
executive of any branch of hie constitutional power, or unduly hinder 
him in the exercise of tt, may yet make rules for his governance in 
many cases where his authority over the subject Is not exclusive of 
that of the legislature, or where the constitution has not furnished 
the exclusive rule for the exercise of the power. 

While the governor may be called' to account, like any other citizen, 
for the consequences of his private land personal acts, whether the 
liability therefor is civil or criminal, yet he is not answerable in the 
courts for any acts performed by him in, his official capacity which are 
political in their chai-acter or involve 'the exercise of his judgment 
and diacretion as governor.' For example, it being made the gov-

41 Bee pp. 1~, 14, 84, supra. In English law, an 0\'--- action cannot be maID
taIned agalDSt the king. But the subject may";;~ by petition of right. 
wblch he may now by statute bring In any of the s\a.penor courts In which an 
action might have been brought If It had been a cNeatlon between private 
pa.rt1ea. This method of procedure Is Jllustrated In 'tbe Bankers' Case, 14 
Bow. st. Tr. 1. The governor of an English colony Is not exempt from being 
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ernor's duty to issue a certi1lcate of election to each person elected 
a representative in congress, the courts have no jurisdiction to enjoin 
the gov~rnor from issuing a certi1lcate to an applicant for it, or to 
compel h~ to deliver a certi1lcate to another person; for the oflicia1 
acts of the~ecutive can neither be restrained nor coerced by the 
courts.' Neither can he be compelled by the courts to appear and 
testify in rela~n to matters pertaining to the exercise of his execu
tive functions; or can he be constrained by attachment to disclose, 
in aid of an inves gation before a grand jury, secrets of the business 
of the executive de ent which he does not consider it expedient 
to reveal.' In the cited from New Jersey it was said: "The 
governor cannot be ex ined as to his reasons for not signing the 
bill, nor BI to his actio in any respect regarding it. But there is 
no reason why he should t be called upon to testify as to the time 
it was delivered to him. 's is a bare fact that includes no action 
on his part. To this extent, a~east, I am of opinion that he is bound 
to appear and testify. But I I make no order on him for that 
purpose. •• • • Such order ~ght not to be made against the 
executive of the state, because it \ 'ght bring the executive in conflict 
with the judiciary. If the executi thinks he ought to testify, in 
compliance with the opinion of the co rt, he will do so without order
If he thinks it to be his official duty, I protecting the rights and dig
nity of his office, he will not comply even 'f directed by an order. And, 
in his case, the court would hardly ente . proceeding8 to compel 
him by adjudging him in contempt. It w I be presumed the chief 
magistrate intends no contempt, but that biB action is in accordance 
with bis official duty." f \ 

sued for his debts or torts, but If judgment Is given ~~DBt him, his pel'lOD 

Is not liable to be taken In execution wblle he Is OIl se"l~ Hill T_ Blge, a 
Moore, P. O. 465. ' 

I Bates T. Taylor, 8T Tenn. 819, 11 S. W. 266. 
'Hartranft'. Appeal, 85 Pa. Bt. 433; Thompson T. Railroad Co., 22 N. l. 

Eq. Ill. 
T The sovernor should DOt be required, by a subpc:ena duces teeum, to pr0-

duce In court papers which have been flIed with him In his executive capacity, 
and which are In the nature of petitions or accusations against public otllcers 
and demanda for their removaL Gray T. Pentland, 2 Berg. " B. (Pa.) 23. 
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POWERS OF GOVERNOR. 

126,\ The powers and duties of a state governor are or
dinariI as follows: 

Ca) e is to take care that the laws of the state are 
thtullyexecuted. 

th state, and to recommend such measures of 
Ie ation as he deems necessary or important. 

(0) He ma~ require information from the dift'erent ot
:flcers ~t the executive department upon subjects 
relatin9 to the duties of their respective omces. 

\ 
(d) He has th~ power of appointing certain of the of-

:flcers of \he state, and ot removing omcera tor 
cause. 

(e) He is comm~er in chiet ot the militia of the state. 
(f) He has the power to grant pardons for o:ffenses 

against the state, and reprieves. 
(8) He has the power to convene the leglalature in 

special 88S8ion, and to adjourn them in certain 
cases. 

(h) He has the power to veto bllls passed by the legis
lature. 

A~ Co 0Jfict." 
Although, 88 a rule, the govemor hu the power of appointing cer

tain of the omcers of the state, there is no Qpiformlty, in the different 
atea, u to the omcers who come within the appointing power of 
the ezecutive. In some states, he haa a very considerable power in 
thla req>ect. In others, nearly all the importa1t officers of the state 
are to be elected, leaving only inferior and subordinate omces to be 
~lecJ by the governor. For example, in some few ,states, the judges 
are to be appointed by the governor, or by the governor and council. 
But, .. a rule, the system of an elective judiciary p~vails through
out the country. In some states, appOintments made by the gov
ernor are to be confirmed by the senate or council; and, although the 
power of appointment is constitutionally vested in the governor, the 
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le~lature may provide that his nominations to oOlce shall be con
firm~ by the senate.' The courts will not pass 08 the question 
wheth~ the governor, In removing a public otDcer whom he had the 
power t~ remove, acted improperly and without cause.' But where 
the co~tlon gives him power to remove an oftlcer only "for 
cause," his ~roceedlngs, In removing such officer, may be reviewed by 
the courts on\certiorari, Bince the governor's action ta judidal in Ita 
nature; but, out of respect for the chief executive, this writ should 
not tasue againS~\ him if there ta any other remedy.1t 

Commanding Militt4. 
The governor i8 commander In chief of the militia of the state, 

and his authority lD. this respect ta interrupted only when the state 
troops are called into the actual serVice of the United States, in 
which case, by a provilion of the federal constitution, the Prealdent 
becomes commander in chief. As commanding the militia, the gov
ernor has the power to recruit or fill up the active militia of the state 
to the maximum limit fixed by statute, and also to disband or muster 
out, at any time, any company thereof.ll 

PardoM and Repri.evea. 
In many of the states, the power to grant pardons and reprieves is 

not confided to the governor alone, but is to be exerciaed by a court 
ot pardons, or board of pardons, of whom the governor must be one. 
The pardoning power was a brand). of the royal prerogative In Eng
land, and has always been regarded, both in that country and iD 
this, as an executive function. Nevertheless, parliament has always 
claimed, and sometimes exercised, the right to pass acta ot general 
amnesty, and this example has occasionally been followed in Amer
ica. The true doctrine seems to be that the right to accord a pardon 
for a specific offense to a designated individual 111 purely an executive 
power, while it remains competent for the· ~egislative authority to 
proclaim an act of general amnesty or oblivion for all past offenses of 
a given claM, or growing out of a given event or series of acts, without 
undertaking to designate the Individuals who may profit by it.u 

• State T. Boucber, 3 N. D. 889, IS6 N. W. 142. 
, State T. Rost, 47 La. Ann. 53, 16 South. 776. 
11 In re Nichols, 6 Abb. N. C. (N. Y.) 474. 
11 Lewis v. Lewelllng, 53 Kan. 201,36 Pac. 851. 
11 See State v. Blalock. PhiL (N. C.) 242; State v. Nichols, 26 Ark. 74. 
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'lThe\dlstinction between pardon, amnesty, and reprieve seems to 
be that \l,l8l'don permanently discharges the indhidual designated 
from all ot\ some specified penal consequences of his crime, but does 
not dect the legal character of the offense committed; while amnesty 
obliterates th~ offense, declares that government will not consider 
the thing done punishable, and hence operates in favor of all persons 
Involved in it, whether intended and specified or not; and reprieve 
only temporarily B1,J.spends execution of punishment, leaving the lega' 
character of the act unchanged and the individual subject to its COD
sequences in time to 'c9me." 11 

Pardons are of two 8Orts,-absolute and conditional. It was a 
rule of the common la~ that the king, In granting a pardon, might 
annex to it any condition. precedent or subsequent, on the perform
ance of which the validity'ot the pardon would be made to depend. l 6-

In our state constitutions this is generally provided for by granting 
to the executive the power t~grant pardons "upon such terms as he 
shall think proper," or in words of similar import. Even without 
this specification, it would undoubtedly be competent for the governor. 
p088essing general power to accord pardons, to annex conditions to
the grant ot a pardon, the only r~triction being that the conditioD 
must neither be illegal, immoral, .or impossible to be performed_ 
Thus, it is permissible for the governOf to grant a pardon upon condi
tion that the convict will leave the stl\te and never return to it," or 
that the convict shall totally abstain 'from the use of intoxicating· 
liquors for five years." Nonperforman\e of the condition anDuJR, 
the pardon. That is, in the case of a condttioD precedent, if the COD
vlct does not perform it, the pardon never takes effect; and in tIt£'" 

11 Abb. Law Diet. "Pardon." •• 'Pardon' and 'amnesty' are not precisely 
the same. A pardon Is granted to one who Is certainly guilty. sometimes be
fore, but usually after, conviction; and the court takes no notice of It unleRs 
pleaded or In some way claimed by the person pardoned; and It la usually 
granted by the crown or by the executive. But amnesty Is to those wbo may 
be .,.Ilty, and Is usually granted by parliament or the legislature. and to 
wbole clasJle8. before trial. Amnesty Is the abolition or oblivion or the offense; 
pardon Is Its forgiveness." State v. Blalock. Phil. (N. C.) 242. u, BL Comm. 401. 

11 State v. Wolfer. 53 Minn. 185, 54 N. W. 1065; State T. Barnee, 32 S. 0.. 
. 1~ 10 S. E. 611. 

II People T. Burna, 77 Hnn, 92, 28 N. Y. Supp. soo. 
BL.CONST.L.-18 
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case ot a condition subsequent, it it is not performed, the pardon 
becomes roid, and the original sentence remains in full fOl'ce and may 
be carried. into effect.J7 Whether the condition has been kept or 
broken is a question ot fact. And in some states it is held that a 

\ 
convict cann~t, on the mere order of the governor, be arrested and 
remanded to ~uffer his original punishment because of an allegro 
nonperformance\ot the condition; but he is entitled to a hearing 
before a court, aIM an opportunity to show that he has performed the 

condition of his p~rdon, or that he has a legal excuse for not having 
done so.1I But th'r general rule is that it rests with the governor 
alone to det~rmine ~e fact of a breach of the condition, and to order 

the rearrest of the co~vict. u 

A pardon is a deed\ to the validity of which delivery is essential, 
and delivery is not complete without acceptance. It may be rejected 
by the person to whom 'it is tendered, and, if it is rejected, there is 
no power in the courts to (oree it on him.IO A pardon, to be available 
in subsequent judicial proileed1ngs, must be pleaded. But a general 

\ 

act of pardon and amnes~ promulgated by a public proclamation 
ot the President of the Unit~ States has the force of law, and will be 
judicially noticed by the cour~; it need not be specially pleaded by 
one seeking to take advantage \of it.1l A pardon once delivered b~' 

\ 

the executive authority, and a cepted by the grantee, cannot be 
revoked by the authority which gr nted it.1I 

Where the etrect of a com1ctlon r felony is to disqualify the COD

viet as a witness, a full and uncon ·tiona} pardon for such a crime 
completely restores his competency as\~ witness, although it may be 
stated in the pardon that it was given',for that very purpose. II A 
pardon granted by the President restores 'the convict to the rights and 

\ 

IT Flavell's Case, 8 Watts & S. (Pa.) 197. \. 
U State v. Wolter, 53 Minn. 135. M N. W. 1(61): People v. Moore, 62 Mlrb. 

496, 29 N. W. SO. 
U Woodward v. Murdock, 124 Iud. 439, 24 N. E. 1047; Ex parte Marb, M 

oaL 29, 28 Pac. 109; Ex parte Kennedy, 185 Mass. 48 • 
• 1 U. S. v. Wilson, 7 Pet. 150, 161. 
It Jenkins v. Collard, 146 U. S. 546, 12 Sup. Ct. 868 . 
.. Rosson v. State, 23 Tex. App. 287, 4 S. W. 897; Knapp v. Thomas. S9 

Ohio st. 877 • 
.. Boyd v. U. s., 142 U. S. 450, 12 Sup. ot. 292; Holfman v. Coster, 2 Wbart. 

(PL)4C53. 
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pri){leges of a citizen of the United States; but it does not, without 
the ~ent of the state, where the sovereign power had excluded him 
from ~Jitical rights, restore him to the exercise of those rights. U 

The par~on will relieve the grantee from all further liability under 
his origi~ sentence, and also will bar any civil proceedings for any 
penalties o~ forfeitures incurred by the same specific acts on which 
the criminal~rosecution was based. II But it will not entitle him 
to a restitutio*, of the fine or costs paid, nor to indemnity for any part 
of the penalty ~ich he may have paid or suffered. A pardon is not 
retrospective. II \~d' further, the remission, by pardon, of a fine 
or forfeiture cann t divest an interest in either which, by law, has 
vested in private pe ons. So far as the public is interested in a fine 
or penalty, the execu"C;ive remission has the effect to restore it, but, 
80 far as a citizen has\~ vested right in it, it is beyond the power of 
the executive. IT The recital of a specific distinct offense in a pardon 
limits its operation to that, offense, and such pardon does not embrace 
any other oftense for which. separate penalties and punishments are 
prescribed. •• \ 

A contract with an attorney at law that the latter shall endeavor 
to obtain a pardon, and that,~f he is successful, a stipulated sum 
shall be paid for his services, is hot in itself illegal. It But a pardon 
procured by fraud upon the pal'd'()ning power, whether by suppres-
1Iion of the truth, misstatement, su~estion of falsehood, or any other 
imposition, is absolutely void. IO A .pardon grantE'd by one who is 
-de facto the governor of the state is vaUd, notwithstanding that he has-

\ 

not a perfect title or evidence of title to., the office'" 
(lmvening a'/td Adjourning Legislatur~. \ 

Whether or not an occasion exists which demands a special ses
sion of the legislature is a matter resting' entirely in the judgment 
()f the executive. II In some of the states it, is specially provided in 

It Ridley v. Sherbrook, 3 Cold. (Tenn.) 569. 
It U. S. T. McKee, 4 DIU. 128, Fed. Cas. No. 15,688. 
28 Cook v. Freeholders of Middlesex, 26 N. J. Law, '{l26. 
'ST In re Flournoy, 1 Kelly (Ga.) 606; 4 BJ. Comm. 399. ' 
.. Ex parte Weimer, 8 Blu. 321, Fed. Ca8. No. 17.362-
.1 Moyer v. Cantleny, 41 MIDn. 242. 42 N. W. 1060. 
10 RODOn v. State, 23 Tex. App. 287, 4 S. W. 897; 4 BL Oomm. 4OQ, 

II Ex parte Norris, 8 S. C. 408. 
~. In re Veto Power, 9 Colo. 642, 21 Pac. 477. 
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the constitution that, when the legislature is called together in special 
session by the governor, they shall Dot consider or act upon any sub
ject save that for which they were assembled, or which may have been 
presented to them by a special message from the governor. Such a 
provision, it 18 held, requires that the subject for legislation shall be 
presented to the legislature by the governor In writing. II The busi· 
ness to be transacted at the special session is to be specially named 
in the executive ~oclamation or message, but is not to be particularly 
described in all i~ details. The legislature cannot go beyond the 
limits of the bnsine~ specially named; but within such limits it may 
act freely, in whole 'or in part, or not at all, as it may deem expedi. 
ent." And, where ~ere is no such constitutional restriction, the 
power of the legi8latul'e, when so specially convened, is not limited 
to considering the spec~l subjects which prompted the call, but they 
may act on any subjec~ as at a regular session. III When the con· 
stitution gives the gover'Jior power to adjourn the legislature in case 

\ . 
of a disagreement betw~ the two houses, It is for him alone to 
decide whether canse wSQl for the exercise of his power in this re
gard, and the courts cannot review his decision. II 

&ecuti", ApproMl or Rtrjection OJ BillB. 
The state constitutions proVide that every blll which shall have 

passed the two houses of the "~egislature shall he submitted to the 
governor. If he approves it, he shall sign it; if not, he shall return 
it, with his objections, to the house in which it originated. Under 
this provision, the bill must be lalfl before the governor, or the per
son who for the time being is acting as governor, personally, for his 
revision; it is not enough that it ml\Y be left at his office." El"en 
when a bill, on its pa88llge through the legislature, receives a larger 
majority of votes than would be sufficient to pass it over the gov
ernor's veto, it must be submitted to him for his consideration. He 
Is a part of the lawmaking power of the' . state, and no act can be
come a law until he has had the opportunity of considering it. If it 
seeIDS useless to send to the governor a bill \~hich has alrea<\}' been 

\ 

II Manor Casino v. State (Tex. Clv. App.) 34 S. W. 769 . 
.. In re Governor's Proclamation, 19 Colo. 333, 85 '~ac. 530. 
II Morford v. Unger, 8 Iowa, 82. ' 
18 In re Legislative Adjournment, 18 R. I. 824, Z1 Atl~24. 
IT Opinion ot Justices, 90 Mass. 636. '" 
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T~ted for b1 more members than would suffice to override his veto, it 
sh~d be remembered that he gives his reasons for the veto, and those 
r~D1 may be sufficient to change the vote in one or the other house 
when'the bill Is again considered by them. II A bill which has been 
seDt to the governor may be amended by the legislature within the 
ten da.y8\allowed him for its consideration, but before he has taken 
action u~n it. II But in some states it is held that, when the bill 
is in the h~d8 of the governor, it is so far beyond the control of the 
legislature ~t neither house alone can recall the bill, and it is 
doubtful whether this could be done by the joint action of both 
houses." In ~lorado, however, It is said that there is no consti
tutional objeeti~ to the legislature's requesting, by joint or con
current resolution; the return of a bill In the hands of the governor. 
He need not comply with such a request, but there is nothing to pre
vent him from returning the bill as requested, for reconsideration and 
amendment by the le~slature. u 

The governor usually"has ten days within which to determine upon 
his approval or veto of a '~ill. In computing this time, either the day 
on which the bill was recMved by him or the day of its return is to 
be excluded; but one is to 'be included. And, where the last of thp 
ten days falls on Sunday, he may return the bill on the followin~ 
day." In Vermont, it has been held that when the governor onre 
intentionally and understandingly signs a bill it becomes a law, and 
it is not divested of that character though he afterwards erases his 
signature, intending to affix it in another place, but falls to do so. 41 

But in minois the doctrine is t~at, ~uring the time allowed him, the 
governor may sign the bill, and then erase his signature, at pleasure. 
"Until it has passed from his control by the constitutional and CUil

tomary modes of legislation, he may reconsider and retract any ap
proval previously made."·· Notwithstanding some difterence of opin
ion, it may be regarded as the now prevalt.'llt doctrine that the powel' 

II State v. Crounse, 86 Neb, 885, 55 N. W. 246. 
II McKenzie v. Commissioner (Tex. Sup.) 82 S. W. 1088. 
.0 People v. Devlin. 33 N. Y. 269. 
U In re Recalling Bills, 9 Colo. 680, 21 Pac. 474-
U In re Computation of Time, 9 Colo. 632. 21 Pac. 475. 
U National Land & L. Co. ,'. Mead, 60 Vt. 257, 14 AU. 689. 
U People v. Hatcb, 19 Ill. 28& 
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of the governor to approve and sign a bill presented to him within 
ten days previous to the adjournment of the legislature does not cease 
with the adjournment, but he may sign the bill after the adjourn
ment, and it thereupon becomes a law." Unless the constitution 
so provides, it is not incumbent upon the governor to return to either 
house of the legislature any bill or act after it has received his ap
proval and signature; if he reports to either house his approval of 
the bill, it is a matter of courtesy only." Subsequent approval of 
an act by the governor does not dispense with requisites which must 
exist in order to confer authority on the legislature to pass the act.·! 

If the governor does 'not approve the bill, he is to return it. with 
his objections, to the hoqse in which it originated. This return is 
usually and properly mad~, by an executive messenger. If the gov
ernor, having announced hi~ intention of vetoing a bill, delivers it 
to the member who introdaced it, on his representation that it 
was recalled by the house f(>r reconsideration, and the membt>r 
hands it to private interested \ parties, it does not become a law 
under the constitutional provis\on that if the governor shall Dot 
return a bill within ten days it shall be a law in like manner 
as if he had signed it." If the \:onstitution gives the governor 
power merely to return the bill ~th his objections (that is, to 
veto the bill as a bill), he must treat ~ as a whole. He cannot dis
npprove of one item in an appropriat~n bill and approve all the 
rest. If he attempts to do this, the bill ,will be considered as ap
proved as a whole, and every part of it will become law." When 
the veto power is given to the governor, it is checked by a provision 
that bills vetoed by him may be passed over his veto by a pre
scribed majority of the members of both houses. It is held that 
a bill, after being so passed over the veto, need not be again signed 

41 People v. Bowen. 21 N. Y. 517; Solomon v. Commissioners, 41 Ga. 157; 
State v. Board pr Sup'rs or Coahoma Co., 64 Miss. 358, 1 South. 501. Com
pare Hardee v. Gibbs, 50 Miss. 802; Fowler v. Peirce, 2 Cal. 165-

.. State v. Whisner, 35 Kan. 271, 10 Pac. 852. 
n Manor Casino v. State (Tex. Clv. App.) 84 S. W. 769 • 
.. McKenzie v. Moore, 92 Ky. 216, 17 S. W. 483. 
U Porter v. Hughes (Ariz.) 32 Pac. 165. But In Texas, and perhaps lOme 

other states, the constitution provides that the governor may object to one 
or more Items ot an appropriation blll and approve the rest. See Plckl'! v. 
McCnll, 86 Tex. 212, 24 S. W. 261i. 
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by th~ presiding officers of the two houses; such passage makes it 
ipso fa'cto a law.Do 

.Eut;utir;, Construction of LaVJ8. 
The executive is bound to give effect to the laws which regulate 

his duties, and in so doing he must necessarily put a construction 
upon them.11 But a mere ministerial officer cannot be allowed to 
decide upon the validity of a law, and thus exempt himself from re
sponsibility for disobedience to the command of a peremptory man
damus, his disobedience to the law being the cause of his inability 
to obey the command of the court. It 
State GO'IJef'fU1T8 under the Federal Constitution. 

The constitutional functions of the governor of a state are regu
lated to some extent by the constitution of the United States, and 
chiefly in relation to matters concerning the intercourse of the 
states with each other, and to the representation of the state in con
gress. Thus, by the fourth article of the constitution, a person 
charged in any state with treason, felony, or other crime, who shall 
llee from justice and be found in another state, shall, on demand 
of the executive authority of the state from which he lled, be de
livered up, to be removed to the state having jurisdiction of the 
crime. Again, the United States is bound to protect each state 
against domestic violence, when application for federal aid is made 
by the legislature. But when the legislature cannot be convened, 
the executive of the state may call for such assistance. All exec
utive officers of the several states are required to be bound by oath 
or affirmation to support the constitution of the United States. 
When vacancies happen in the representation of any state in con
gress, the executive authority thereof shall issue writs of election 
to fill such vacancies. And if vacancies happen in the senate, by 
resignation or otherwise, during the recess of the legislature of 
the state, the executive thereof may make temporary ~ppointment8 
until the next meeting of the legislature, which shall then fill such 
vacancies. 

DO City of Evansville v. State, 118 Ind. 426, 21 N. E. 267. 
Dl U. S. v. Lytle, 5 McLean, 9, Fed. CaB. No. 15,652; State v. Hallock, 16 

Nev.373 . 
.. People T. Salomon, 54 III 39. 
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CHAPTER XII. 

.nJDICIAL POWERS IN THE STATIIIS. 

126. System ot Courts. 
127. Constitutional Courta. 
128. Statutory Courta. 

129-130. Judges. 
lBl-133. Jurisdiction. 

134. Process and Procedure. 

SYSTEM OF COURT&. 

126. The judicial' power of each state is vested in a sys
tem of courts, comprising, generally, three c1asses-

(a) A court of last resort, possessing supreme appel
late jurisdiction. 

(b) A number of courts of equal and co-ordinate au
thority, each within its territorial limits, possess
ing general original jurisdiction, civil and crimi
nal. 

(0) Inferior courts, held by justices of the peace or 
pollee magistrates, possessing jurisdiction of 
minor civil causes and petty criminal o1fenaes. 

The system of courts, in respect to its details, varies very greatly 
in the different states, but in its main features there is a marked 
similarity of plan. The general design is to establish one court of 
last resort, which shall have final appellate jurisdiction over all the 
rest, and a series of inferior courts, territorially distributed through· 
out the state, possessing general original jurisdiction, civil and crimi
nal, together with certain courts of greatly restricted powers, antI 
usually proceeding without a jury, which are intended for the trial 
and determination of minor causes. The court of last resort is 
sometimes called the "supreme" court, sometimes the "court of ap
peals," sometimes the "court of errors and appeals," and thel-e aloe 
·some other variations of these names. This court, as a rule, ia 
vested with very narrow original jurisuictioll, but with the ultimate 
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appellate jurisdiction, both in civil and criminal causes. It also 
has 'power to issue various prerogative writs, or other extraordinary 
remedies, such as the writs of habeas corpus, certiorari, mandamus, 
injunction, quo warranto, and writs of error. 

IDgh Original jurisdiction is vested in a series of courts, which 
are called "superior courts," "circuit courts," "district courts," "gen
-eral terms of the supreme court," or "courts of common pleas." 
These courts possess general original jurisdiction of all suits, actions, 
and judicial proceedings. In some states, they are also vested 
with jurisdictioll in equity; in others, there is a separate system of 
chancery courts. Criminal jurisdiction is vested also in these courts, 
though in some states they are designated by other names when sit
ting on the criminal side, such as courts of "oyer and terminer," 
courts of "quarter Bessions," or courts of "general jail delivery." 
Courts of this class also possess appellate jurisdiction, in some states, 
from the inferior courts, such as justices of the peace, probate courts, 
or municipal courts. 

Another series of courts is vested with the jurisdiction of the pro
bate of wills, the granting of letters testamentary, and the settle
ment of the estates of decedents, and generally of the appointment 
of guardians for minors and the settlement of their accounts. These 
-courts are variously called "probate courts," "surrogates' courts," 
4'orphans' courts," or "courts of ordinary." 

Justices of the peace are found in all the states, and they are privi
leged to, hold courts for the determination of civil cases of minor 
importance, their jurisdiction being usually limited to cases in 
'Which the amount involved does not exceed a cel'tain small sum, or 
where the title to real estate does not come into controversy. They 
.are also conservators of the peace, and possess the powers of com
mitting magistrates, and also, in some states, final jurisdiction over 
minor offenses and breaches of the peace. 

In many of the states, tht're are established courts in the larger 
-cities, called "municipal courts," which are invested with a minor 
-civil jurisdiction similar to that of justices of the peace, usually 
limited to a small sum, and sometimes concurrent, up to that limit, 
with the jurisdiction of the circuit or district courts. They usually 
possess jurisdiction in criminal cases, extending to the final trial 
.of minor offenses, such as violations of municipal ordinances or 
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b~~hes of the peace, which are not triable by jury, and jurisdiction 
in graver cases to make a preliminary investigation and hold the 
offender, to bail. In some states, they also have appellate jurisdic· 
tion over the justices of the peace. 

The "police courts" found in lOme of the 1Itates are very slmilal' 
to the municipal courts just mentioned, except that, as a general 
rule, they ~~e no civil jurisdiction, being confined to the trial of 
petty criminal ,()ffenses and the preliminary inquiry into felonies and 
high misdemeanors. 

The foregoing ,genera] view makes no mention of various courts 
which are peculiar to one or a few of the states. The state judi. 
ciary systems, as a:lready observed, are marked by great diversitiea 
in the details. And the limits of the present work do not admit 
of a review of the p01vers of such courts as th,' "corporation courts,!t 
;'hustings courts," "~yor's courts," "parish courts," "prerogative 
courts," "recorders' cou\ts," and others, existing only in a few of the 
states.1 \ 

CONST1~UTION AL COURTS. 

127. Such courts as ~ provided for in the constitution 
of the state can neither be abolished nor changed by th& , 
legislature. And whateve~ jurisdiction is intrusted to them 
by the constitution is beyo~d the reach of the legislaturej 
it can neither be added to, diminished, nor modified. But 

\ 
the manner of its exercise m.,y be regulated by statute. 

The judicial department being an independent and co·ordinat .. 
branch of the state government, the constitutions do not leave 
the judicial power to be prescribed and regulated at the discretion 
of the legislature, bnt declare, with a greater or less degree of mi
nuteness, in what courts it shall be vested, and place their POWel'& 

nnd functions, with more or less precision, beyond the reach of the 
legislative will. When the constitution of the state provides that 
the judicial power of the state shall be vested in certain enumerated 
courts, they are thereby constituted an independent branch of the 
government, and placed without the limits of legislative interfer-

1 For more detailed IDformatioD the reader DI&1 coDsult SUm. Am. St. Lawr 
II MO-GISI. 
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e~ce or control. The legislature cannot lawfully abolish, either die 
rectly or indirectly, any constitutional court. The judiciary sya
tem, '~s defined in the constitution, can be changed only by a re
vision or amendment of the constitution. Anel when the organio 
law creates a court and prescribes its jurisdiction, its provisions 
are generally self-executing; that is, as the court does not o~ve 
its existence to the legislature, so also there is no necessity for 
the legislature to recognize it or invest it with jurisdiction in 
order to enable it to proceed to the exercise of its constitutional 
duties and powers. I Nor can the jurisdiction of the court, as 
fixed by the constitution, be abridged by the legislative body. 
For instance, it the jurisdiction of the court is co-extensive with 
the state, it cannot be territorially restricted by statute.' So 
also, it Is not competent tor the legislature to abolish or abridge 
the appellate jurisdiction given to any court by the constitution, 
('ither directly or by making the judgment of an inferior conrt 
flnal and conclusive.' But it is no infringement of the consti
tutional powers of an appellate court to regulate or point out the 
mode in which its power shall be exercised, us, when by appeal and 
when by writ ot error.' And so the establishment, repeal, or altera
tion of the statute of limitations as to the time of appealing to the 
supreme court is within the lawful power of the legislature.' And a 
statute allowing intermediate appeals to inferior courts is not un· 
constitutional, provided the right of an ultimate appeal to the court 
of last resort, as contemplated by the constitution, is not talH'D 
away.' And if the legislature cannot abridge or restrict the juris· 
diction conferred on any court by the constitution, 80 neither can 
it enlarge such jurisdiction, or grant any species of jUMsdictio'l, 
where such enlargement or new grant would violate either the 
letter of the constitution or its pluin d('sign with reference to the 
particular court. For instance, where the intenti'on of the funda· 
mental law is that the supreme court shall possess and exercise an 

I State v. Glea80D, 12 Fla. 190. 
, Com.. v. Commlsalonera ot Allegheny Co., 87 Pa. St. 287. 
, An(leraon v. Berry, 15 N. J. Eg. 232; Ex parte Anthony, Ii Ark. 858. 
• Haight v. Gay, 8 Cal 297 . 
• Page v. Matthews, 40 Ala. M7. 
'Yalabusba Count,y v. Cal'bry, 3 Smedes " M. 529. 
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appellate jurisdiction, and all original jurisdiction is denied to it, or 
denie4 except in a few specified cases, and vested in other courts 
equally' created by the constitution, in such case it is not within the 
power of the legislature to confer original jurisdiction upon that 
court.' And in general, where the jurisdiction of any particular 
court is lim~ed by the fundamen~l law, it would be unconstitu
tional for the' -legislature to attempt to increase the boundaries of 
Its jurisdiction~ \ Thus it, under the constitation, justices of the 
peace have juri~ction only of actions on contract, it is inoom
petent for the legielature to give them jurisdiction of actions for 
the invasion of the privileges of licensed ferries.' On the same 
principle, the legislature cannot confer appellate jurisdiction on 
courts which are restricted by the constitution to the exercise of 
original jurisdiction only.1O Neither can the legislature confer upon 
one court the functions and powers which the constitution has con-
ferred upon another.11 . 

\ 
STATUTORY COURTS. 

128. If the constitution empowers the legislature to es
tabUsh inferior courts, it may create, aboUsh, or modify 
such courts at its own discretion, and adjust and control 
the limits of their jurisdiction, subject only to such limita
tions as may be found in the 1'und.a.mentallaw. 

The function of creating courts and .. .investing them with juris
diction is, generally speaking, constitutional rather than legisla
tive. It is not within the general boundS' of legislative power to 
erect tribunals of law. But the people, in adopting a constitution, 
may, and frequently do, leave it to the legis~ure to provide for 
the organization and jurisdiction of the inferior c~rts. But where 
the constitution declares that the judicial power sball be vested 
in certain courts which it names "and in such other courts as 
the legislature may from time to time establish," these words must 

• State v. Bank of East Tennessl'e, 5 Sneed (Tenn.) 578; Ward v. Thomas, 2 
Cold. (Tenn.) 565: State v. Jones, 22 Ark. 831-

• Gibson v. Emerson, 7 Ark. 172. 
10 Deck's Estate v. Gherke, 6 Cal 666. 
11 Zander v. Coe, 5 Cal. 230. 
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be taken as pointing only to a partition of judicial powers. They 
will not authorize the legislature to abolish any of the constitu· 
tionai courts, or to divest them of their entire jurisdiction, or, in 
creating new courts, to invest them with jurisdiction exclusive of 
that of the constitutional courts, but the legislature may vest a 
portion of this jurisdiction or a concurrent jurisdiction, in courts 
from time to time established.1I And such a grant of power to 
the legislature is broad enough to authorize the bestowal of ju
dicial powers and functions, for special purposes, upon boards or 
bodies whose ordinary duties are not properly judicial. Thus, in 
Indiana, it is held that the legislature may erect the board of 
('onnty commisaioners into a conrt which shall have authority to 

\ 

adjudicate upon claims against the county.lI And a general dis-
tribution, in the constitution, of the jndicial power, not referring 
to courts-martial, would not be held to prohibit, by implication,. 
the creation of such courts or the grant to them of power to punish 
by fine.14 A discretionary power bestowed by statute on a court 
may be taken away, in any particular case, by a special act of the 
legislatnre, as well as ~neral1y by a general act.1I 

JUDGES. 

199. The constitutions make provision for the security 
and independence of the judges in the exercise of their ju
dicial functions. 

130. 1V1rlle a constitutional couzt cannot be abolished 
by the legislature, a judge of a statutory couzt may be 
legislated out of omce by the abolition of the couzt. 

In some few of the states, the judges of the courts are appointed 
by tbe governor; but in a majority, they are elected by the qual. 
ified voters. But the constitutions, in fixing their term of office, 
and in prescribing their compensation and declaring that it shall 

II Com. T. Green, 58 PL St 226: Montross v. State. 61 MI88. 429; State v. 

Burton, U WI&. 151. 
11 State v. Board ot Com'rs ot Washington Co., 101 Ind. 69. 
II People v. Daniell, 50 N. Y. 2i4: Alden v. Fitts. 2.'S Me. 488. 
11 People v. Judge ot Twelfth D1st., 17 Cal. 547. 
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Dot be increased or diminished during their continuance in office, 
secure their necessary independence, so far as concerns the inter· 
ference or control of the legislative body. 

It is a general rule of constitutional law, applicable to the judges 
of the courts as well as to other official persons, that when the 
constitution itself has created an office and fixed its term, and has 
also declared the grounds and mode for the removal of an incumbent 
of the office before the expiration of his term, the legislature has no 
power to remove or suspend the officer for any other reason or in 
any other mode. HI As to whether a judge can be legislated out of 
hiR office by thf' abolition of the court to which he belongs. there has 
been some difference of opinion. But the weight of authority seems 
to teach that if the legislature has the power to abolish the COUI·t. 
It cannot be restrained from so doing by the consideration that a 
judge would thereby be depri,'ed of bis office in a mode not directly 
contemplated by the constitution. And where the judge has been 
elected by the legislature itself, the legislature may curtan the terri· 
tory of his jurisdiction down to the constitutional minimum, al· 
though it thereby diminishes his compensation. IT 

JURISDICTION. 

131. The judicial power of a state extends to all oases 
and controversies properly susoeptible of judicial determi
nation, except in so far as s !lch cases or controversies 
have been withdrawn from the cognizance of the state 
courts by the federal constitution or acts of congress. 

132. The jurisdiction of the state courts, in so far as it 
b fixed by their constitutio:l.8, is not subject to the regu
lation or control of the legislature. 

133. It is not competent for the legislature to impose 
upon judicial of8.cera duties which are not judicial in their 
nature. 

The judicial power of a state differs from that of the United 
States in this: that while the latter is limited to such subjects, 

II Lowe v. Com., u Mete. (Ky.) 237; State v. Emerson, 89 Mo. SO. 
lT Foster v. Jones, 79 Va. 642. 
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and such controversies between such persons, as the constitution 
and acts of congress specifically enumerate, the former is general, 
and extends to all cases and judicial controversies, of every sort 
and dt'scription, and between all classes of persons, except only in 
80 far as it is limited by the provisions of the federal constitution 
and the acts of congress relating to the jurisdiction of the nn
tiona I courts. 

The judiciary system created by the federal constitution is entirely 
disconnected from and independent of the judiciary of the several 
states. Although the courts of the two systems exist side by side 
In the same territory, they are as independent as if they had been 
respectively established by two foreign nations. Each is entitled 
to the uninterrupted exercise of its own powers and functions. 
Neither may rightfully encroach upon the province of the othel·. 
Neither can define, limit, or interfere with the constitutional juris
diction of the other. Congress has no power to confer jurisdiction 
or judicial powers, under the constitution, upon the courts of a state. 
Neither has a state legislature any power to bestow jurisdiction, 
powers, or fuuctions upon the federal courts, or to impose duties upon 
them under local law, or to annul their judgments or determine their 
jurisdiction.18 It has been made a question (but not yet decided) 
whether a state can grant ~urisdiction to the courts of another 
state, or grant to another state the right to authorize her courts to 
act on certain matters within the first state, or to constitute a 
court in the first state to act upon the rights and property of the 
citizens of the other state therein.18 

Whatever provisions may be found in the state constitution as 
to the jurisdiction of the courts, or as to the classes of subjects over 
which they shall have jurisdiction, the legislature is of course bound 
and limited by such provisions. to Thus, if, under the constitution, 
a given court has no jurisdiction of civil proceedings which are not 
8uits, complaints, or pleas, the legislature cannot confer upon it 
jurisdiction of contested election proceedings. It Furthermore, there 

II Ferris T. Coover, 11 Cal. 175; Ex parte Knowles, IS Cal. 300; Gree17 v. 
Townsend, 2IS Cal. 604; U. S. v. Peters, 5 Cranch, 115. 

11 See Eaton & Hamilton R. Co. v. Hunt, 20 Ind. 457. 
10 In re Application ot Cleveland, 51 N. J. Law, 811, 17 Atl. 772. 
II Gibson T. Templeton, 62 Tex. ~ 
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fa a v~ry important limitation upon the power of the legislature in 
dealing with the courts, in this, that it is not competent to impose 
upon the judges, as such, any duties which are not strictly judicial 
in their nature. Such was the decision in regard to an early act of 
congress which required the judges of the circuit courts to examine 
and certify claims to pensions, their report to be subject to the super
vision of congress or of an executive officer. This statute WWJ re
sisted by the courts, and several of them filed opinions in which they 
refused to obey its behests, on the ground that it was an attempt 
to impose upon them duties not belonging to the judicial office, 
and also to make their judgments subject to the re,;sion of congresa 
or the executive department.: 2 But the same objections do not 
apply to an act of congress requiring the judges of the circuit courts 
to appoint supervisors of elections, since this comes within the au
thority given to congress by the constitution to vest the appointment 
of inferior officers in the courts of law.n But if no simihlr power or 
appointment is found in the constitution of a state, it is not comPl!
tent for the legislature to empower the courts to appoint election 
officers.1t But since it is proper that the courts should hne a 
voice in the selection of their own officers, it is proper to provide 
that in case of an undecided election for the office of clerk of the 
court, the court itself shall decide.2I In pursuance of the same 
general principle it has been held that while the courts are bound 
to decide the cases duly submitted to them, they are not bound 
to give written opinions, and the legislature has no power to com
pel them to do SO.20 And some of the appellate courts have refused 
to obey statutes requiring them to prepare the syllabi to their re

ported decisions. As a corollary to this general proposition it al80 
follows that the j~dicial powers must be confined to the courts 
proper, and that it is not competent for the legislature to confer 
powers which are essentially judicial upon persons or ofOee1'8 who 
are not recognized by the constitution or statutes as courts or judges. 

22 Hayburn's Case, 2 Dall. 409; U. S. Y. Todd, 13 How. 52, note; U. S. Y. 

Ferreira, 13 How. 40. 
18 In re Supervisors of Election, 2 Flip. 228, Fed. CaL No. 13,628. 
It In re Supervisors of Election, 114 Mass. 247. 
21 Lewis v. State. 12 Mo. 128. 
Ie Bouston v. Williams, 13 Cal. 24. 
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Thus, a ltatute pm., to masters in chancery authority to I1'8Jlt 
writs of habeas corpus would be unconstitutional for this reason. If 
And the same is true of a law authorizing clerks of courts to tlx 
the amount of bail. II But a statute providing for the appointment 
of referees is not unconstitutional on the ground of creating a di
version of judicial power from its legitimate channels, for referees 
are subordinate officers of the courts." 

PROCESS AND PROCEDURE. 

184. Subject to the Umitation that the lawful powers of 
the courts must not be infringed and that the vested 
rights of individuals must not be interfered with, the 
process, practice, forms, remedies, and procedure in the 
courts are subject to the regulation of the leg1slature at 
its own discretion. 

Th~ constitution is seldom. violated by any statute which has re
lation merely to the form or method of conducting judicial busi
ness. Bome restrictions, however, may be found in the constitutions 
of some of the states, and it is scarcely necessary to observe that 
they must be strictly heeded by the legislative body. Thus, the leg
lslature cannot prescribe a form of process at variance with that 
prescribed by the state constitution; as, for instance, if the consti
tution directs that every summons shall run in the name of the 
people, a summons in the form. specified by a statute, but not in the 
name of the people, is detective. III So the legislature has the pow
er reasonably to regulate, but not to abolish, either directly or in
directly, the use of the writ of certiorari. 11 The legislature can 
constitutionally authorize an execution issued by a city or county 
court to run throughout the state.1I And it may authorize judges 
of the superior courts to hold special terms at their discretion," or 

.T Shoultz v. McPheeters, 79 Ind. 878. 
•• Gregory v. State, 94 Ind. 384 • 
•• Carson v. Smith, 5 Minn. 78 (Gil. 59). 
10 Manville v. Battle Mountain Smelting Co., 17 Fed. 126. 
U State v. Mayor, etc., of Jersey City, 42 N. J. Law, 118. 
12 Hickman v. O'Neal, 10 Cal. 292. 
•• Grlnad v. State, 84 Ga. 270. 

BL.CONST.L.-19 
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authorize the courts to review their own decrees In equity after the 
expiration of the term at which the decree was made." But a case 
which has been submitted for decision to a court of record is not 
subject to any control by the legislature. II 

It Longworth T. Bt1lrca. , Obfo st. 690. 
.. LanIer T. Gall&taa, 18 IA. AnD. 1'l1S. 

• 

, 
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ORGANIZAT~N AND GOVERNMENT OF LEGISL,ATUBJI. 

136. By constitutional provisions in the several stabs, 
or by common ~l1&menta.ry law, the state legtslature has 
the power-' 

(a) To make ~es for its own government and for the 
regulation"of its legislative proceedings. 

(b) To choose its\ own omcers in each house. 
(c) To exercise a'n exclusive right of determination 

upon the ele~tion and quaJ.i1l.cation of its own 
members. \ 

(d) To control and ~'. clpline its members, for disor
derly or contem tuoua behavior, even to the ex
tent of expelling em. . \ 

(e) To appoint committe.,s and deflne their powers, and 
authorize them to s&J1d for persons and papers in 

\ 

the course of their investigations. 
(f) To punish persons who may be guilty of con

tempts against it or br~hes of its privileges. 
(g) To secure the uninterrupte\1 service of all its mem-

\ 
bers on the public busine~, by the exemption of 
each member from arrest on civil process while 
engaged in parliamentary duties or while going 
to or returning from the seat' ,of government. 
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(h) To keep. in each house, a Journal of its proceed
ings, the publication and amendment of which 
are within its power and discretion. 

Bula af Procedun. 
The power ot a legislative body to make rules tor its own gov

ernment necessarily includes the power to grant members leave of 
absence, to excua,! them trom voting, when proper, and to recognize 
what IU'e called, 'in parliamentary language, "palm" 1 The state 
constitution sometilnel1ixel the number ot members ot either house , 
who shall constitute\a quorum tor the transaction ot businesa. If 
it does not, the num r may be fixed by a rule ot the house. In 
the absence ot either a onstitutional provision or a rule, the gen
eral rule is that a majo ty ot the members ot the house will con
stitute a quorum.1 

()jfir6 •• 
As a general rule, each hou ot the legislature has the power to 

ohoose its own oflicers, althoug , in some states, the power ot the 
senate or upper house to choose 'ts presiding oflicer is taken away 
by the constitutional assignment that position to the lieutenant 
governor. Besidea the presiding 0 cer, each house ot a state leg
islature generally elects a clerk, ser ant at arms, and doorkeeper. 

Jllectiqn t.md Qualijication af Membm. 
The power to determine whether a pe on claiming to be a state 

senator or representative was duly electe and is qualified to take 
his seat belongs exclusively to that bran ot the legislature of 
which he professel to be a member. And It decision of the ques
tlon cannot be challenged or inquired into by til executive or the ju
dicial department.' And it is held that the co titutional require
ment which obliges the members ot each house 0 take the oath 
to apport the constitution is merely directory, at''{east to the ex
tent that the omission to take the oath does not aJf~t the nlidity 
ot the statutes passed by them.' But the constitutiOQal provision 

I Wise T. Bigger, 79 Va. 269. 
I State T. EWngtoD, 117 N. C. 158, 2S S. E. 250 • 
• People v. Mahaney, 18 Mich. 481; OplnloD of the Jnstlcell, 156 N. H. mo • 
• Bill T. BoylaDd, 40 M188. 61& 
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t~t each house Ihall judge of the election and qualification of ita 
own\members does not prevent a court, on application by one claim
Ing t\ be elected to the legislature for a mandamus to compel the 
canva~lng board to issue to him a certificate of election, from de
term.in~g whether or not he is eligible to the omce.· 

&puleiIm Mtnnbm. 
The po er of expelling members for adequate cause is generally 

granted in\ the constitution, but it woula necelsarily eDit even 
without con.titutional sanction, 88 It is a power which is indis
pensable for ,he proper discharge of those functions for which the 
legislature is Gfe&ted. The re880ns for the expUlsion, and the ques· 
tion whether the member was duly heard before sentence W88 pused 
upon him, cann~t be inquired into by the courts in any collateral 
proceeding.' \ 

PuniehfMRt af Oonte$pt.t. 
In most of the states, the constitution gives power to each house 

of the legislature to punish its own members for disorderly con· 
duct; and in many, by constitutional grant of authority, either house 
may punish any person\not a member for disorderly or contempt
uous conduct, though sue punishment must not extend beyond the 
final adjournment of the session. But no American legislative 
body may claim such plen power to punish for contempt 88 is 
possessed by the higher cou s of justice. It seems clear that any 
person who violates the prlvi ge of a member from arrest Is in 
contempt of the house, and ma be punished therefor by ~ommon 
parliamentary law. Again, any ~rson guilty of violent, tumultu
ous, or disorderly behavior in the presence of the house is certain· 
ly liable to punishment. But, beYO~d. this point, the power of leg· 
islative bodies to punish for contemPts is not very clearly settled. 
The question of the extent of this po~er chiefly arises when it is 
Bought to compel a witness to appear 'pefore a house of the leg· 
islature, or a committee of the same, and' ~swer questions. In the 
case of congress, this power depends up~ the nature of the in
quiry conducted by the committee. If the inquiry relates to the 
organization or government of the house, the election or qualiftca-

• Pf!Ople Y. State Board of Canvassers, 129 N. Y. 360, t9 N; E. MIS. 
• Hila Y. Bartlett, 8 Gray (Mass.) 468. 
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~ of its members, the observance of its lawful rules, the privi
lege of its members, or to impeachment proceedings, it la within 
the ju '&diction of the house, and the witness may be punished if 
contum ·ous. But the courts are unwilling to extend the power 
beyond til se limits.' In regard to the state legislatures, the pow
er to punis for contempt apparently extends to all cases of wit
nesses before the house or a committee where the subject of In
vestigation fa perly legislative; that la, where it relates to the 
organization or overnment of the house, the election or privileges 
of its members, 0 some subject of intended or contemplated legis
lative action. Thu a committee trying a contested election ot a 
member of the house ay summon witnesses, and if they refuse to 
appear, or to answer roper questions, they are in contempt of 
the house and may be unished.· In a recent case it was held 
that a resolution of the ited States senate appointing a com
mittee to investigate newspa er charges of bribery and corruption 
ot senators in connection wit certain items of a tariff bill then 
pending, and to ascertain wheth any senator had been or was en
gaged In speculating in stocks lik ly to be affected by such Items, 
embraced a matter properly and c nstitutiona11y within the cog
nizance and jurisdiction of the senat . and a witness before such 
committee, refusing to answer proper d pertinent questions, was 
rightly punished for his contumacy.· In .another case it was ruled 
that an Inquiry who, if anyone, had Viol~ed a rule ot the senate 
which requires that all treaties laid befo~ them shall be kept 
secret until the senate shall take off the injuri,\tion of secrecy, is a 
matter within the jurisdiction of the senate; a~d a witness sum
moned before the senate on such an inquiry, who r~uses to respond 

\ 
'Bee Kilbonm v. Thompson, 103 U. B. 168. Congress bas.,enacted a law 

(Rev. St. U. B. t 102) tbat any person wbo, beIng summoned to appear as a 
wItness before eIther bonse or a commIttee of eltber bouse, to give testImony 
or produce papers upon any matter under InquIry by tbe bouse, sball will
fully make default, or wbo, bavlng appeared, refuses to answer any pertlnent 
question, shall be guilty of a mIsdemeanor, and punlsbed by flne and Imprison
ment. Tbe constitutionality of thIs act bas bten snstalned. Cbapman v. U. 
B., l5 App. Cas. D. C. 122 • 

• In re Gunn, ISO Kan. 155, 32 Pac. 471 • 
• Ohapman v. U. S., Ii App. Cas. D. 0. 122. And see Ex parte McCartb7. 29 

CaL 39Ci. 
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t~roper questions put to him, may be punished for contempt.1I 

B an investigation instituted by a house of the legislature for 
the ere purpose of discovering certain facts, or for political pur
pose~, not connected with any intended legislation or other mat
ters upon which the house could act, is not a legislative proceed
ing, and a witness cannot be compelled to appear and answer ques
tions.l1 4-Dd it should be remembered that it is always the priv
ilege of th~ citizen to be excused from responding to any ques
tions the an.wers to which might tend to criminate him or furnish 
a link in a chain of criminal evidence against him. And what th('l 
courts cannot 'Compel him to do, in this respect, cannot be required 
of him by a legislative body or one of its committees. 11 It has also 
been held that ~ongre8S cannot compel the production of private 
books and papers 'of citizens for its inspection, except in the course
of judicial proceed'lngs or in suits instituted for that purpose, and' 
then only upon avenpents that Its rights in some way depend upo~ 
the evidence therein eontained. Consequently a committee of con 
gress, or a commissio' appointed by it, cannot compel a private 
person thus to exhibit 's books and papers for their 6aminatiou, 
nor punish him for cont acy or contempt if he retuses to obey 
their command in that beh f.lI A person who has been punished 
by imprisonment for a conte pt of a house of the legislature can
not maintain an action in dam es against the members who voted 
to punish him, or the sergeant t arms who obeyed the command 
of the house, as for an unlawful a malicious arrest and imprison-
ment.U 

\ 
\ 

The constitutions of most, if not all, of the states provide that 
members of the legislature shall be privileged from arrest, except 
for treason, felony, or breach of the peace, while in attendance upon 
a session of the legislature; and in some states this privilege also 
embraces the time which may be reasonably required by them for 
going to and returning from the place of meetiug of the legisla-

10 Ex parte Nugent, 1 Am. Law J. (N. S.) 107, Fed. ~. No. 10,375. 
11 People v. Keeler, 99 N. Y. 463. 2 N. E. 615. \ 
11 Emery's Oaae, 107 Mus. 172. 
11 In re PacJftc Railway Comml88lon, 32 Fed. 241. 
U CanfIeld v. Gresham, 82 TeL 10, 17 B. W. 390. 

\ 
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tu~ In some states, though not all, the members are also ex
empt\,from service of any civil process. This is the case, for ex
ample; y constitutional provision, in Kansas, and it is there held 
that Be ·ce of original process upon a member during the session 
is entirely void, and gives the court no jurisdiction over the per
son of such ember.1I But, if the constitutional privilege extends 
only to arrest' \on a charge of crime, this will not prevent the serv
ice of a 8ummo\s or other process in a civil action, not involving 
the arrest and de~ntion of the person of the legislator.1I It would, 
however, prevent fl\s being taken upon a capias, or the service of 
any writ the disobe~nce to which would be punishable by attach
ment of the persOIl. \ 

JournaJ". \ 
In nearly all the states ~e constitutions provide that each house 

of the legislature shall kee~\a journal of its proceedings, and pub
lish the same, excepting such. parts as may require secrecy. The 
journal i8 a daily record of t\e proceedings of the house. It is 
kept by the secretary'or clerk, \nd in it are entered the appoint
ment and action of committees, t\..,e introduction of bills, motions, 
the votes and resolutions of the ho se, and such other matters as 
the house may direct to be spread up n the Journal, in the order of 
their occurrence. It is held in some ates that it is not permis
sible to go behind an enrolled statute, seeking to show that it 
was not duly passed. But in other stat (probably a majority) 
it is considered that, if an allegation is pu forward that the act 
in question was not passed by the legislature the form and man
ner required by the constitution, recourse may had to the jour
nals of the legislature to determine the question. 'Thus it is said: 
"Acts of the legislature duly enrolled and signe by the officers 
of the two houses, and filed in the office of the sec tary of state, 
with the approval of the governor thereon, are prim facie valid 
and authoritative laws; but the journals of the two h ses that 
enacted them may be resorted to, to ascertain whether the man
datory requirements of the constitution have been oomplied with 

II Cook v. Senior (Kan. App.) 45 Pac. 126. 
11 Rhodes v. Walsh, 55 MinD. 542, 57 N. W. 212: Gentry v. Grlfllth, ~ TeL 

"L But compare Miner v. Markham, 28 Fed. 38i. 
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by"the legislature fD their enactment; and if such journals show 
expl.f.cltly, clearly, and aftlrmatively that any essential constitu· 
tion~ requirement has not been complied with, or if they fail to 
show W eBSential step fD the process of enactment that the con· 
stitutio~ expressly requires them to show,-such, for example, as 
the entrY, of the ayes and noes upon the final passage of any bill in 
either ho~e,-then such journals would prevail as evidence, and 
the enrolled bill, as evidence of the law, would have to fall!' 1T 

But if the Jo\rnal entries are ambiguous, or if they fail to show 
facts which th~ constitution does not expressly require them to 
8how, this will ~t raise any presumption against the validity of 
the action of the l~slature. On the contrary, the courts will pre
sume that the legi atute fully complied with the constitutional 
requiremellts, althou the journals do not show the fa.ct.lI "The 
enrolled statute," says learned court, "is very strong presumptive 
evidence of the regulari of the passage of the act embraced in 
it and of its validity, and it 's conclusive evidence of such regularity 
and validity, unless the jou als of the legislature show clearly, 
conclusively, and beyond all d6~bt that the act was not passed reg
ularly and legally. If there is ~y room to doubt as to what the 
journals of the legislature show, ~ they are merely silent or am
biguous, or if it is possible to exp~in them upon the hypothesis 
that the enrolled statute is correct abd valid, then it is the dut" , . 
of the courts to hold that the enrolled $t;atute is valid; but in this 
state, where each house is required by the constitution to keep 
and publish a journal of its proceedings,' e cannot wholly ignore 
such journals as evidence. They must be 'ven some weight in 
determining the regularity and validity of the assage of statutes; 
and therefore where there can be no room for d bt, from the evi
dence furnished by such journals, that the statute as not passed 
by a constitutional majority of the members of eith house, then 
the courts may declare that the supposed statute was~ot legally 
passed and is invalid." 11 An act of congress, duly enrol~d, signed 

If State T. Bocker, 36 Fla. 358, 18 South. 767. 
II State T. Illlnois Cent. R. Co., 83 Fed. 730; Opinion ot the Jnatlcee, G2 N. 

B. 822. 
1t State T. Francia, 26 Kan. 724. ADd see, to the same effect, Chlcot County 

T. DaTI., 40 Ark. 200; Glidewell T. Martin, 51 Ark. 559, U S. W. 882; Wise 
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by the presiding offtcers of the two houses, approved by the Preel
dent, and deposited in the department of state, cannot be invali
dateCifY the mere fact that the journals of congress do not show 
that it ,!as passed in the precise form in which it was authenti· 
cated and-~igned.l. Further, it must be observed that, if recourse 
is had to t~ journals, their testimony must be taken as absolutely 
true and uni~peachable. What the journals do affirmatively state 
cannot be co~tradicted or modified by any extraneous evidence 
whatever. 11 A~d if the enrolled act and the journals together show 
a compliance w\th all the requirements of the constitution, no 
other or further e idence impugning the act can be received. Thus, 
in such a case, it i not permissible to show by parol that some of 
the members neede to make up the majority in favor of the bill 
were not duly elected or qualified." 

The legislature may t the same or a subsequent session correct 
its journals, by amendm ts which show the true facts as they ac
tually occurred, when it i satisfied that by neglect or design the 
truth has been omitted or 8 pressed." 
Bribery of ~ and Lobbying 

The attempt to bribe a membe of the legislature is made a crim
inal offense, either by the constitub or a statute, in all the states, 
us is also the taking of a bribe by uch member. Moreol"'er, the 
law sets its face severely against lobb ing. In two states this is 
made a felony by the constitution. U All in all, the courts refuse 
to lend their aid in the enforcement of con acts for lobby services. . , 
declaring all such agreements to be immor~ and void. "A con-
tract for lobby services, for personal [or polltJcaJ] infiuence, for 
mere importunity to members of the legislature or other offtcial 
body, for bribery or corruption, or for seducing or influencing them, 

v. Bigger, 79 Ya. 269: Hunt v. State. 22 Tex. App. 896. 8 S. W. 233: Attorney 
General v. Rice, 64 Mich. 885, 81 N. W. 203. 

10 Field v. Clark, 143 U. S. 649, 12 Sup. Ct. 495. 
11 U. S. v. Ballin, 144 U. S. 1, 12 Sup. Ct. 507 . 
.. State v. Smith, 44 Ohio St. 348, 7 N. E. 447. and 12 N. E. 829 . 
.. Turley v. Logan Co., 17 Ill. 151. 
U Oonst. Cal art. 4, I 35; Const. Ga. art. 1, It 2. 5. The constltutlon of Cal

ifornia, as above, defines "lobbying" as "the seeking to Inftuence the Tote ot 
a member of the legislature b;y brlber;y, promise of reward, Intimidation, or 
other dishonest means." 
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f~ any other arguments or persuasions or lnducementrs than such 
as ~ar directly and legitimately upon the merits of the pending 
applh;ation, is illegal and against public policy and void." II In 
a case\ before the supreme court of the United States it was said, 
after reterring to a number of decisions: "The sum of these cases 
is: First, that all contracts for a contingent compensation for 
obtaining legislation, or to use personal or any secret or sinister 
inlluence on legislators, are void by the policy of the law. Second, 
secrecy as to tlIe character under which the agent or solicitor acts 
tends to deception and is immoral and fraudulent; and where the 
agent contracts' to use secret influences, or voluntarily, without 
contract with his principal, uses such means, he cannot have the 
assistance of a court to recover compensation." 18 It is even held 
that a contract sti~ulating a compensation for services to be ren
dered in procuring an act to be passed by the legislature for the 
benefit of the party promising to pay is contra bonos mores, and 
cannot be enforced, e'~' en though no improper means are alleged 
or shown to have been esorted to by the agent in obtaining the 
passage of the act.1T An ,a contract by which one agrees to "use 
his utmost infiuence and etertions" to procure the passage of a 
bill is void as against public policy; for it tends directly to secret, 
corrupt, and improper tampering with legislative action.1I On the 
same principle, an agreement by which one contracts to withdraw 
or withhold his opposition to a pending legislative measure, for a 
consideration in money or other thing of value, is void. I ' 

But it does not follow that a perso' interested in pending leg
islation may not employ agents or a rneys to represent, in a 
proper manner and at a proper time and lace, his rp3sons for de
siring or opposing the passage of the bill. Such contracts are fre
quently made, and are valid at law, and pe ectly consistent with 

II McKee v. Cbeney, 52 How. Prac. (N. Y.) 144. S ,also, Sweeney v. Mc
Leod, 15 Or. 880. 15 Pac. 275; Coqulllard'B Adm'r v. earsa, 21 Iud. 479; 2 
Pars. Cont. (8th Ed.) 878; BIBb. Cont. § 499. 
II MarsbaU v. Railroad Co., 16 How. 314-
IT Gil v. Davis, 12 La. Ann. 219 . 
.. Mills v. MmB, 40 N. Y. 543 . 

\ 

\ 

.. Smith v. Applegate, 23 N. J. Law. 3IS2. But compare Edwards T. RaIl
wq Co .. 1 M;yloe & O. 600. 
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the ~st sense of honor. I. "It is allowable," says the court in 
New Y~ "to employ counsel to appear before a legislative com
mittee, or ~fore the legislature itself, to advocate or oppose a 
measure in wblch the individual has an interest." 11 "We enter
tain no doubt that an agreement, express or implied, for purely pro
fessional services:, is valid. Within this category are included 
drafting the petitioil'~o set forth the claim, attending to the tak
ing of testimony, colle~ing facts, preparing arguments, and sub
mitting them orally or writing to a committee or other proper 
authority, and other servi of like character. All these things 
are intended to reach only t e reason of those BOught to be in-
8uenced. They rest on the sam rinciple of ethics as professional 
services rendered in a court of l tice and are no more excep
tionable." II 

LEGISLATIVE POWElL Ol!' STATES IN GENBlLAL. 

136. The rightful power of the legislature of a state ex
tends to every subject of legislation, unless, in the partic
ular instance, ita exercise is forbidden, expre881y or by 
necessary' implication, by the constituti~n of the United 
States, a treaty, an act of congre88, or the constitution of 
the state. 

Under the system of government in the United States, the people 
of each of the states possess the inherent power to make any and 
all laws for their own governance. But a portion of this plenary 
legislative power has been surrendered by each of the states to 
the United States. The remainder is confided by the people of 
the state, by their constitution, to their representatives constitUt
ing the state legislature. At the same time, and by the same in
strument, they impose certain restrictions and limitations upon the 
legislative power thus delegated. But state constitutions are not 
to be construed as grants of power (except in the most genera) 

II Wlnpenny v. French, 18 Ohio at. 469. 
11 Lyon v. Mitchell, 86 N. Y. 235; Sedgwick v. Stanton, 14 N. Y.289. 
I. Tr1at v. Ohlld. 21 Wall. 441. And see Yates v. Robertson, 80 VL 475: 

Denleon T. Crawford 00 .. 48 Iowa, 211; Coqulllard's Adm'r v. Bear8a, 21 Ind. 
479. 
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sense), but rather as limitations upon the power of the state leg· 
islature. From these principles it follows that the legislature of 
a state may lawfully enact any law, of any character, on any sub· 
ject, unless it is prohibited, in the particular instance, either ex· 
pressly or by necessary implication, by the provisions of some law 
which it is bound to regard as supreme. These laws of supreme 
authority, in which alone are to be sought the limitations of leg
islative power In the states, are the constitution of the United 
States, treaties and acts of congress made under its authority, and 
the constitution of the particular state. No act of a state legis
lature can be pronounced ultra vires, unless It can be shown to 
be In contravention of the express terms or necessary implications 
of one or other of these instruments. II 

LDUTATIONS IMPOSED BY THE FEDERAL CONSTITUTION. 

137. The constitution of the United States imposes Um
ltations or prohibitions of two kinds upon the legislative 
power of the several states, viz.: 

(a) Implied. 
(b) Explicit. 

138. The impli8d Umitations upon state legislative power 
are divisible into two classes: 

(a) Those which grow out of the grant to congress of 
exclusive power to legislate on certain subjects. 

(b) Those which are implied from the grant or guar
anty of certain rights or privileges to the citi
zens of the United States, the citizens of the 
states, or the states as states. 

139. The explicit Umitations imposed by the federal con
stitution upon the legislative power of the states are as 
follows: No state shall-

(a) Enter into any treaty, alliance, or confederation, 
nor, without the consent of congress, enter into 

II Bee McPherson v. Blacker, 146 U. B. 25, 13 Sup. Ct. 3; Glozza v. Tiernan, 
148 U. S. 661, 13 Sup. Ct. 721; People v. Draper, 15 N. Y. 532; People v. Flagg, 
46 N. Y. 401; Thorpe v. Railroad Co., 27 Vt. 140; Walker v. CinCinnati, 21 
Ohio Bt. 14; Page v. A.Den, 58 Pa. Bt. 838; Sears v. Cottrell, G Mich. 251. 
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any agreement or oompact with another state or 
with a foreign power. 

(b) Grant letters of marque and reprisal. 
(0) Emit bills of credit. 
(d) Ooin money, or make anything but gold or allver 

coin a tender in payment of debts. 
(e) Pass any bill of attainder, ex post facto law, or 

law impairing the obligation of oontracts. 
(f) Grant any title of nobility. 
<e) Lay any imposts or duties on imports or exports. 

except what may be absolutely necessary for 
executing its inspection laws, unless with the 
oonsent of congress. 

(h) Lay any duty of tonnage, exoept with the consent 
of oongreBB. 

(1) Xeep troops or ships of war in time of peace. 
(j) Engage in war, unless actually invaded or in such 

imminent danger as will not admi~ of delay. 
(k) Establish or allow slavery or involuntary servi

tude, except as a punishment for crime whereof 
the party shall have been duly convicted. 

(1) lItIake or enforce any law which shall abridge the 
privileges or immunities of citizens of the United 
States. 

(m) Deprive any person of life, liberty, or property 
without due proceBB of law. 

(n) Deny to any person within its jurisdiction the 
equal protection of the laws. 

(0) Assume or pay any debt or obligation incurred in 
aid of insurrection or rebellion against the United 
States, or any claim for the loss or emancipation 
of any slave. 

(P) Deny or abridge the right of citizens of the United 
States to vote, on account of race, color; or pre
vious condition of servitude. 
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Implied Limitationa. 

The implied limitations of the ftrst class grow out of the fact that 
certain powers of lawmaking are granted to congress by the federal 
constitution, and some of these are exclusive. In such cases, the 
constitution implies that the several states shall not take any leg
islative action upon the subject-matter of such exclusive power of 
congress. These prohibitions have been discussed in connection 
with the powers of congress. An example of an exclusive power 
vested in congress is that which gives it the sole right to legislate 
for the government of the District of Oolumbia and the territories. 

In the second class of implied prohibitions belong those which 
forbid the states to deprive the federal courts of any part of the ju
risdiction conferred upon them by the constitution, or of the means 
of exercising that jurisdiction, and those which secure to the citi
zens of each state the "'ivileges and immunities of citizens in the 
several states, and which provide for full faith and credit to be given 
to the public acts, records, and judicial proceedings of each state, 
and for the extradition of fugitives from justice, and also the guar
anty to each state of • republican form of government. In each of 
these cases, the grant of rights or the guaranty carries with it an 
implied prohibition of any state legislation which would have the 
effect to deny it or derogate from its effectivenesL 

lI'qZW Limitationl. 

Of the explicit limitations upon state legislative power enumer
ated above, some are of such importance, and involve so many prin
ciples and questions, that they require separate chapters for their 
full treatment. Others will be most appropriately discussed in 
connection with the guaranties of private and political rights, and 
can only be studied in connection with similar prohibitions laid 
upon the power of congress. The remaining limitations upon state 
power, found in the federal constitution and mentioned above, will 
now be considered in order. 

But drat, the reader must be again reminded that the various 
clauses of the federal constitution which impose restrictions, limita
tions, or prohibitions upon the exercise of legislative power were de
Ilgned, generally, to guard the rights of the people against oppression 
'D the part of that government which the constitution created, not 
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against their own statea. They are therefore to be considered as ap
plicable only to the federal government, except in those cases where 
the states are explicitly mentioned. And this is particularly to be 
observed in regard to the first eight amendments,l6 

2\-eatiea and Omtpacte. 
The coDltitution gives to the general government the plenary and 

exclusive oontrol over all our foreign relations and all our dealingB 81 

a nation among nations. Moreover, treaties made by the United 
States are the supreme law of the land, and it follows that the in· 
dhidual states are not only prevented from forming alliancea or ar
ranging treaty rights with foreign countries, but also that it is not 
within their lawful power to disregard or obstruot those which are 
made by the national government. U The use of the several words 
"treaty," "agreement," anel "compact" shows "that it was the in· 
tention of the framers of the constitutiontto use the broadest and 
most comprehensive terms, and that they anxiously desired to cut 
off all connection or communication between a state and a foreign 
power"; and, in order to execute this evident intention, the word 
lIagreement" must receive its most extended signification, and be 
so applied as to prohibit every agreement, written or verbal, fonnal 
or informal, positive or implied by the mutual understanding of 
the parties. I. Thus, an act of the legislature of a state authoriz
ing the surrender of fugitives from justice claimed by a foreign pow· 
er as offenders against its laws, though not strictly a treaty, in
volves relations with such foreign power, and is to that extent 
an invasion of the paramount control over our foreign intercoune 
committed to congress by the constitution, and for that reason is 
void.1f 

But the states, with the consent of congress, may make compacts 
with each other. Such agreements have been made since the for· 
mation of the constitution, and, indeed, even before its adoption. 
For instance, in 1785, Maryland and Virginia entered into a com· 

If See O'Neil v. Vermont, 144 U. S. 828, 12 Sup. ct. 600; State T. Pau\' 5 
R. I. 185; Murphy v. People, 2 Oow. (N. Y.) 815: Pervear v, Com., IS Wall. 475. 
II Fellows v. Denniston, 28 N. Y. 420; In re Metzger, 1 Edm. Sel. CaL 399. 
.. Bolmes v. Jennison, 14 Pet. MO. 
IT U. S. v. Rauscher, 119 U. S. 407, 7 Sup. Ot. 234; People v. CurtJa, 50 No 

Y. an 

Digitized by Google 



H 137-188) LDIlTUIon DlPOIKD BY THE FEDERAL CONSTf1'UTIOK. 305 

pact or treaty regulating the right of fishing lu the Potomac river, 
which constitutes the boundary between them. This compact la 
still in foree, not being abrogated by the constitution, and has re
cently been before the courts for interpretatton." It is open to 
lome question whether the assent of congress is required to every 
possible ·kind of contract which two states might make with each 
other. It has been held that, with the consent of congress, the 
states may settle their disputed boundaries by uompact or treaty." 
But the opinion has lately been advanced that the consent of con
gress is not necessary to agreements between the states relating 
to matters in which the United States could have no possible in
terest er concern, which do not trench upon tl.e national authority 
er the subjects committed to its exclusive control, nor involve the 
autonomy of any state or the nature or edent of its political power 
or inftuence. Thus, it is said, the mere selecti.>n of parties to set
tle a boundary line between two states, and a legislative adoptiou 
of their report by one of the states, does not amount to a "compact" 
or "agreement" between states, which they aN forbidden by the 
constitution to make withl)ut the consent of congress, until the 
one state has adopten tbe report in consequence of its adoption by 
the other, nor even then, unl~ss the boundary established leads to 
the increase or decrease of the political power or influence of the 
states affected." The consent of congress to an agreement be· 
tw~n states need not necessarily be manifested by an express as· 
sent to every proposition contained in the agreement, but the as
sent may be inferred frou: the legislation of congress on the sub
Ject.4t 

Utters of Marque. 
The subject of letters of marque has been somewhat considered In 

connection with the war powers of congress. u It ff'mains to add 
that the removal of this power from the field of state legislation, 
and the intrusting it exclusively to the general government, ~s a part 

•• See Ex parte Marsh, 57 Fed. 719 • 
•• Poole v. Fleeger, 11 Pet. 186. 
"VIrginia v. Tennessee, 148 U. 8. 503, 18 Sup. Ct. 728. 
n Virginia v. West Vlrl1n1a, 11 Wall 89; Vlrclnla v. Tennessee, 148 U. 8. 

1503, 13 Sop. at. 728. 
41 8ee ante, p. 224. 

m .. CO:\ST.L.-20 
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of that general policy which dictated the principle that the powers of 
peace and war, with all their concomitants, should not be left to the 
discretion and the Tarylng interests or prejudicee of the individual 
statea, but should be lodged alone in the central government. If it 
were not for this prohibition, it would be in the power of any state, 
at any time, to involve the whole nation in a war. "It is true," Ba18 
SI!ory, "that the granting of letters of marque and reprisal is not 
always a preliminary to war or necesBarily designed to provoke it. 
But in its essence it is a.hostile measure for unredresaed grievances, 
real or supposed, and therefore is most renerall;v the precursor of an 
appeal to arms by general h08tilitiea. The security (8.1 baa been 
justly obaerved) of the whole Union ought not to be suttered to de
pend upon the petulance or precipitation of a single state." U 

BillI of Oredit. 
The history of paper currency during the revolution,. with its in

eTitable and serioUB depreciation, and the public diacredlt which 
ensued, furnished the reason for the introduction into the constitu
tion of a prohibition against the issue of bills of credit by the states. 
Not every species of evidence of debt put forth by a state comes 
within the description of bills of credit. The term does not include 
bonda issued by a state, or warrants for the payment of services out 
of a specific fund. "To constitute a bill of credit within the con
stitution, it must be issued by a state, on the faith of the state, and 
designed to circulate as money. It must be a paper which circu
lates on the credit of the state, and so received and used in the 
ordinary business of life." '" A bill drawn on a state, the payment 
of which is to be made out of a fund pledged therefor, is not a bill 
of credit, within the meaning of this clause. U And bills issued by 
a banking corporation which has a paid-up capital and may be sued 
upon its debts, are not to be deemed bills of credit, even though the 
state owns the entire stock of the bank, and the legislature elects 
the directors, and the faith of the state is pledged for the redemp-

•• 2 StOI'7, Const. I JS56. 
'" Brtacoe v. Bank of Kentucky. 11 Pet. 25'1; Craig v. MlllllOUrt, 4 Pet. flO; 

Woodruff v. Trapnall, 10 Bow. 190; Central Bank of Georrl& v. Little, 11 OL 
846. 

U Gowen v. Sbute, , But. (Te~) GT. 
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tion of the bills, and they are made receivable for all public dues.u 

This prohibition of the constitution, though It declares only that 
~o state" shall Issue such bills, applies with equal force to the 
ease where two or more states confederate together and on their 
joint faith and credit issue bills of the forbidden character." 

OJining Money-Legal Tender. 
Under the articles of confederation, the several states possessed 

the power to coin money, as well as the United States. This ap· 
pears from the language of the ninth article, where it is provided 
that "the United States in congress assembled shall have the sole 
and exclusive right and power of regulating the alloy and value of 
~in struck by their own authority or by that of the respective states." 
But under the constitution, this power is removed from the states, 
not only by the grant of the power to coin money to congress, but 
also by the prohibition of it to the states. While the states may 
neither eInit bills of credit nor make anything but gold ~d sUver 
~in a tender in payment of debts, yet neither of these restrictions 
will prevent them from granting charters of incorporation to bank
ing companies and authorizing them to issue their bills, intended 
to circulate as money, provided that such bills are issued upon the 
credit of the banks alone and not upon the faith of the states, and 
that it is not attempted to give them the character of legal tender 
notes.u 

DuiJia on Imports and &porta. 
The prohibition against state taxation of Imports and exports Is 

one of those proTisions of the constitution which are designed more 
dectually to commit to the national government the entire control of 
foreign and interstate commerce. It was apparently deemed nece. 
aary to concede to the states a very limited power of tuation in 
this regard, for the purpose of allowing them to make and execute 
baspection laWs. But 80 jealoutdy was this concession restricted that 
all temptation to the states to encroach upon the liInits set for them 
was taken away by the provision that the "net proceeda" of all duties 
., laid ""shall be for the use of the treasury of the United Statea." 

U Danington 1'. Bank of Alabama, 18 How. 12; Brlacoe 1'. Bank of KeD
tacky, U Pet. ~1; Ourran v. Arkansas, 1.G How. 804. 

" Bally v. Milner, 35 Ga. 330. 
" M1l1er, Const. 588. 
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Inspection law. are IUch 88 authorize and direct the inspection and 
examination of various kind! of merchandise intended for sale, 
or for exportation, especially food, with a view to ascertaining its 
fltnesa for uae and excluding unwholesome or unmarketable good! 
from sale or exportation." The word "imports" as here used is con
strued as having reference only to goods imported from foreign 
countries, and it is not applicable to such as are merely transported 
from one state into another.lo But the authority of the states to tax 
property brought into them from other states is restrained by an
other clause of the constitution, namely, that whJch grants to con
gress the power to regulate commerce. As to articles imported from 
foreign countrlea, it is held that they do not lose their character as 
imports, 10 88 to become subject to state taxation 88 a part of the 
general mas. of property in the state, until they have either passed 
from the control of the importer or have been broken up by him from 
the original oases, packages, or bales in which they were imported. 
Before this is done, any state tax upon them il void, whether it is 
iJnpoled upon them diatinctively as imports or as constituting a 
part of the importer's property. It In regard to the taxation of ex
ports, the ohlef dlmculty has been in the determination of the point 
of time at which goods cease to be a part of the general mass of prop-

"1 Stol')', ConBt. 11017. In order to make the law an "Inspectton law," It 
Is not neceual')' that It should make provision for openlng the package con
talnlne the article and examining the quality of Its contents. To prepare the 
products of the state for exportation, It may be necessary that sucb products 
should be put In package. of & certain form, and of certain prescribed dimen
sions, either on account of the nature and character of the products, or to 
enable the state to Identlf)' the products of Its own growth, and to furnish 
the evidence of Buch IdentUlcation In the markets to which they are exported. 
And a law which provide. for an official Inspection, to ascertain wbether the 
eOOdB are thus prepared for export, and charges a reasonable fee to cover 
the cost thereof, Js an Inspection law within the meaning of the constitution. 
Turner 1'. MlU'J'land, 101 U. S. 38, 2 Sup. Ct. 44. But a state cannot, under 
the guise of enacting Inspection laws, make discrimination aga.lnst the prod
ucts and Industries of other states and In favor of Its own products and 
Industrlee. Voight v. Wright, 141 U. S. 62, 11 Sup. Ct. 855. And see Foster 
v. New Orleans, 94 U. S.246 . 
.. Woodruff v. Parham, 8 Wall. 128; Almy v. California, 24 How. 169; HID

son v. Lott, 8 WalL 148. 
11 Brown 1'. MlU'J'land, 12 Wheat. 419; Low v. Austin, 13 Wall. 29 
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erty m the state and alll1lID.e the distlnctlve character of exports. 
The result of the authorities may be stated in the following general 
role: Goods produced In a state are not entitled to exemption from 
its tu laws merely because it is the Intention of the owner that they 
Ihall be exported to another state or to a foreign country, or even 
because they have been partially prepared for that purpose by being 
deposited at a place of shipment. But in this case they must be 
taxed as other property in the state, of the same lrlnd, is taxed, and 
It i8 not admissible to discriminate in taxation between articles in
tended for consumption within the state and those BOld or Intended 
to be taken into another. And the distinctive character of "export:a" 
does not attach to the goods until they have been shipped, or entered 
with a common carrier for transportation to·another state or foreign 
country, or have been started upon such transportation in a continu
ous route or journey. II 

DuM of ToRflag'. 
The object of this prohibition wu to prevent the statea from bur-

4.ning or interfering with foreign and Interstate commerce by the 
Indirect method of taxation. The imposition of a tonnage duty is 
taxation, but it also amounts to a regulation of commerce. The ton
nage of a vessel is a measure of its size and carryiDg capaoity; it 
Ia the measure of the ship's Internal cubical capacity, estimated In 
tons .f .ne hundred cubic feet each, measured In a particular 
manner. The supreme federal court baa decided that "a duty of 
tonnage, within the meaning of the constitution, is a charge upon 
a veesel, according to ita tonnage, as an instrument of commerce, 
for entering or leaving a port, or navigating the publio waters of 
the country; and the prohibition was designed to prevent the states 
from imposing hindrances of this kind to commerce carried on 
by vessels. II The prohibition, therefore, amounts to this, that the 
.tate. mOlt not lay dutiel upon vessels, according to their tonnage, 
by way of exaction for the privilege of being employed as instru
ments of commerce or for such privileges as are Indispensable to 
that employment." But this does not preclude the states from 

I. Coe v. Errol, 116 U. S. 517, 6 Sup. Ot. 475; TurplD T. Burpu, 111 U. S. 
GCK. 6 Sup. Ct. 885; .TackaoD MID. Co. v. Auditor GeD_raJ, 82 M1cb. 4IJ8.. 

II Huae v. Glover, 119 U. S. 543,1 Sup. Ct.813. I. State TODDlLle Tax Cases, 12 WalL 204; IDmaD Steamsblp Co. v. T1Dker. 
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taxing vessels as property, or rather, from taxing the owners of vea· 
aela, in respect to their property therein, when the veaaela are sub
ject to the taxing power or have their home aitus within ita lim
ita; thia fa not an interference with commerce, but a lawful exercise 
of the general power of taxation-II And a statute which requires 
the pasment of wharfage dues from veasels making fast to the 
wharves and discharging cargo thereat, is not obnoxious to the 
constitutional prohibition, even though such wharfage dues are grad
uated according to the tonnage of the vessel. The reason is that 
wharfage dues are not taxea or duties, nor do they amount to a 
regulation of commerce. De Furthermore, it has been decided that 
where a state atatute requires every vessel passing a quarantine 
station to pay a certain fee for examination as to her sanitary 
condition, this is to be regarded 88 a part of the quarantine system 
and a compensation for services rendered to the vessel, and not 
as a tax, within the meaning of the constitutional limitation in re
spect to tonnage duties. DT 

Keeping 'l'roopt-Engaging in WCIf'. 
"No state shall, without the consent of congress, keep troopa or 

ships of war in time of peace, or engage in war, unless actually 
invaded, or in such imIninent 8anger as will not admit of delay." 
These clauses of the constitution must be regarded as correlative 
to those which grant to congress the power to declare war and to 
maintain armies and navies. The general purpose of the whole is 
to invest the entire power of making war, and of maintaining 8 

military equipment, in the national government, and to put it beyond 
the power of the states to enter upon hostilities with each other or 
with foreign nations. These provisions, says Justice Miller, "are 
delligned to incapacitate the states from making war against eaoh 

1M U. S. 238; Steamship Co. v. Port Wardens, 6 Wall 81; Peete v. Morgan. 
19 Wall. 581: Transportation Co. v. Wheellng, 99 U. S. 278 • 

.. Peete v. Morgan, 19 Wall. 581 • 

.. Packet Co. v. Keokuk, 9G U. S. 80; Transportation Co. v. CIty of Parkers
burg, 107 U. S. 691, 2 Sup. Ct. 782; cannon v. New Orleans, 20 Wall. 577; 
Packet Co. v. catlettsburg, 105 U. S. ~; St. Louis v. Ferry 00., 11 Wall 
423; Vicksburg v. Tobin, 100 U. S. 430. 

IT Morpn's L. " T. R. " B. B. Co. T. LoulllaDa Board of Health, 118 '0. 8. 
4Ii6, 8 Sup. Ct. 1l14-
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other or against the general government, or from putting them
selves in a position to defy that government and overthrow its au
thority, withdrawing from them at the same time the power ~ 
do this succesatully and discouraging the inclination to attempt it. 
The only war power which a state can exercise 18 one of defenseF 

when actually invaded or in the most imminent danger of sucb 
invasion." G8 But if a state should be precipitated into a war by 
an actual invasion, or imminently threatened therewith, it would 
undoubtedly be within its lawful power to meet the emergency by 
proceeding to raise an army, even without waiting for the consent 
of congreSL And it must be observed that the "troops" here in
tended are such as constitute a stipendiary or standing army. The 
prohibition was not aimed at, nor does it affect, the 'militia of a 
state. This is proved by those parts of the constitution which rec
ognize the militia forces of the states, as by . .providing that con
gress may call them forth to execute the laws of the Union or 
suppress insurrection, and that the President shall be their com
mander in chief when they are in the actual service of the United 
States, and the declaration in the second amendment that "a well 
replated militia is neceseary to the security of a free state." 

IMPLIED LIMITATIONS IN STATE CONSTITUTIONS. 

140. Beside the express llmitations upon the legislative 
power imposed by the constitution of a state, there are 
certain llmitations implied from the distribution of the 
functions of government, the nature of legislative power, 
and the boundaries of state authority. 

(a) The legislature must not usurp the powers, or en
croach upon the province, of the executive or 
judicial department. 

(b) The legislature cannot give exterritorial validity to 
its enactments. 

(0) The legislature cannot alienate or surrender the 
governmental powers, popular rights, or publio 
property which it holds in trust for the people. 

II Miller, 00DSt. G9Il. 
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(d) . Public money cannot be expended, by appropl"ia
tiona from the treasury, for other than public 
purposes. 

(e) Irrepealable laws cannot be passed, unless it be in 
the form of a contract founded upon a considera
tion. 

Usurpation of PO'I.Om. 
The rule that the legislature of a state may not lawfully usurp 

the powers or prerogatives of the other departments of the gov
ernment, nor assume to invade the peculiar province of either, re
sults from the general principle of the apportionment of the powers 
of sovereignty between the three great branches of the govern
ment. This principle, in its practical applications, was fully con
sidered in an earlier chapter, to which the reader is now referred. II 

Tel1'itOl'irU Restriction. 
The laws of a state can have no exterritorial validity. That is, 

a .tate has power to legislate only concerning such subjects as are 
within itl physical limits or the confines of its jurisdiction, and con
cerning such persons as, by citizenship or inhabitancy, are within 
the sphere of itl operations. Its laws cannot affect subjects of 
property which are beyond its limits, except in so far as its own 
people may have dealings with them. Nor can its laws affect cit
izens or inhabitants of other states or countries, except in so far 
as, by making a sojourn within the state, they make themselves 
amenable to its regulations, or invoke the aid and protection of 
i1ll laws by dealing with propert,y subject to its local jurisdiction 
or seeking the remedies afforded by its courts. This, then, con
stitutes an implied limitation upon the powers of a state legisla· 
ture, but not because it is specifically prohibited by the constitution, 
but because what is beyond the power of the people of a state, as 
a whole, cannot be within the power of their representatives who 
are intrusted with the making of their laws. And, as a rule of 
interpretation, every statute is presumed to be intended to be con
fined in its operation to the persons, property, rights, or contracts 
which are within the territorial jurisdiction of the legislature 

It See ante, pp. 73. is. SO. 
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which enacted it. The presumption Is always against anyinten-, 
don to attempt giving to the act an exterritorial operation and ef-
fect." 

On this principle, it is held that the taxing power of a state is 
limited to persons and property within and subject to its juris
diction. For instance, no state could impose taxes upon land lying 
within the con1lnes of 8ll0ther state,61 nor upon intangible personal 
property owned by nonresidents." For the same reason, the civil 
damage laws-giving a right of action against liquor sellers to in
nocent parties who sustain injury by the intoxication of persons 
lupplied with liquor by the defendants-have no exterritorial oper
ation or eJfect. va And the same rule is applied in the case of the 
Itatutes, now quite common in the United States, which give a 
naht of action for damages to the surviving family, or the personal 
repreaentatives, of a person who has been killed by the wrongful 
act, omission, or default of another. U 

The rights and jurisdiction of the several states over the sea ad
jacent to their coasts are those of an independent nation, except 
as qualified by any right of control granted to the United States 
by the constitution. And where, by the constitution and laws of 
a state, her boundaries and those of her counties are three miles 
from the shore, her statutes giving an action for death by neglf
gence are operative within such boundaries, where death ocours 
by negligence in the navigation or towage of vessels." 
L1gialatur~ aB a n-ustee. 

Another implied limitation upon the power of a state legisla
ture may be found in the fact that it holds certain governmental 

.. Bond v. Jay, 7 Cranch, 8150; Noble v. The at. Anthony, 12 Mo. 261; Ex 
parte Bla1n, 12 Ch. Dlv. 522; Jefferys v. Boosey, 4 H. L. Cas. 815; Hendrick
eon v. FrI., 45 N. J. Law, 555; The Ohio v. Stunt, 10 Ohio St. 582. 

II Appeal at Drayton, 61 Pa. St. 172; Wlnnlplseogee Lake Cotton 4: Wool-
en Manut'e CO. T. Gilford, 64 N. H. 337, 10 AtI. 849. 

"Case of State Tax on Foreign-Held Bonds, 15 Wall. 817. . 
.. Goodwin T. Young,1M Hun (N. Y.) 252. 
"Beach T. Steamboat Co., SO Barb. (N. Y.) 433; Whitford T. Raflroad 00., 

_N. Y. t65 . 
.. Manchester T. Massachusetts, 139 U. S. 264, 11 Sup. Ct. 559; Humboldt 

Lumber Manufacturers' Ass'n v. Christopherson, 19 C. C. A. 481, 73 Fed. 239. 
ADd ... Bigelow v. Nickerson, 17 C. 0. A. 1,70 Fed. 113. 
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powen,. and certain kinds of public property, in truat for the peo
ple. That the great powers of taxation and police are thUI held 
under a trust which forbids their surrender by the legislature or 
their irrevocable alienation to private 'person~ will tully appear 
from other parts of this work. And the application of a similar 
doctrine to property belonging to the people as a whole was made 
in the celebrated "Ohicago Lake Front Oase."·· Herein it was 
stated that the title which a state holds to lands under tide waters 
bordering on the sea or under the navigable waters of the Great 
Lakes, lying within her limits, is different in character from the 
title of the state to lands intended for aale, or from that of the 
United States to the public lands which al'e open to pre-emption 
and sale. It is a title held in trust for the people of the state, 
that they may enjoy the navigation of the:: waters, carry on com
merce over them, and have liberty of fishing therein, free from ob
struction or interference by private parties. And it is not within 
the legislative power of the state to abdicate this trust by a grant 
whereby it surrenders its property and general control over the 
lands of an entire ha.rbor, bay, sea., or lake, though It may grant 
parcels thereof for the foundation of wharves, piers, dock a, and 
other structures in aid of commerce, or parcels which, being occu
pied, do not substantially impair the public interest in the waters 
remaining. 

Appropriationa, and F.txpenditur~ oj th~ Public Mtmq. 
The control, administration, and disposition of the property and 

funds of the state, and the appropriation thereof to the payment of 
debts, are powers appertaining exclusively to the legislative de
partment, and cannot be delegated to or exercised by the judicial 
or executive departments. n In most of the states, the constitu
tions provide that no money shall be drawn from the treasury ex
cept under appropriations duly made by law. An appropriation, 
as applicable to the general fund in the treasury, is an authority 
from the legislature, given at the proper time and in legal form 
to the proper officers, to apply sums of money out of that which 

•• nUnole Cent. R. Co. T. rulnote, 146 U. S. 387, 18 Sup. Ot. 110. But com
pare Sunbury & E. R. Co. T. Cooper, 83 Pa. St. 278. 

n Carter T. State, 42 La. Ann. 927, 8 South. 8S6. 
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may be in the treasury, in a given year, to speci1led objects or de
mands against the state." No matter how just or equitable a claim 
against the state may be, no duty devolves upon tbe fiscal ofllcers 
to pay the same, until an appropriation is made by law tor that 
parpoee. II In a few ot the states, it is constitutionally provided 
that appropriations shall not be made for a longer term than two 
yean. But, in the abtience of Buch a speci1lc restriction, the con
trol of the legislature over this subject is plenary, and there is 
nothing to invalidate continuing appropriations; that Is, those the 
payment of which is to be continued beyond the next seuion of 
the legislature. Te Where, as is sometimes the case, the legislature 
II forbidden to make appropriations in exceaa of the revenue of 
the state, this requirement is mandatory; and it is the duty of 
public ofllcera connected with the administration of the state finan
ces to treat as void every appropriation in exce .. of the constitu
tional limitll. n 

&me-BountwaM Gifta to Prirate PerlK1nl. 
It is a general principle of law that the money raised by taxa

tion may not be appropriated and paid out of the public treasury 
for other thaD public purposes. Whether money appropriated by 
the legislature was intended for a public or a private purpose must 
be determined from the statute Itself, and from such considerations 
u the court can judicially notice; and it is not competent to take 
proof and determine the question as a matter of fact.n But it is 
not always easy to determine the nature of the object of an ap
propriation, as publio or private. For instance, it is unquestion
ably within the power of the legislature to maintain public chari
tieL But it is often difllcult to draw the line between a legitimate 
public charity and the expenditure of public money for the benefit 
of private persona. Thus, a statute of Massachusetts, authorizing 
the city of Boston to issue bonds and lend the proceeds on mort
gage to the owners of lands, the buildings on which were destroyed 

•• BIstlne v. State, 20 Ind. 828 . 
•• CoOler &I: Cleveland Lithographing Co. T. Hendenon, 18 Colo. 2C59, 82 Pac. 

411. 
Te In re Continuing Appropriations, 18 Colo. 192, 82 Pac. 272. 
fl Henderson v. People, 17 Colo. 1587, 81 Pac. 334. 
fa Waterloo Woolen Kanut'g Co. v. Shanahan, 128 N. Y. 846, 28 N ... 8118. 
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by the great fire of 1872, was held unconstitutional. TI So an act 
authorizing townships, in districts where there had been a failure 
of the crops, to issue bonds, to supply the destitute with provi
sions and with grain for seed, was pronounced invalid.u And a 
similar decision was made with reference to an appropriation by 
the legislature for the benefit of sufferers from disastrous fioods in 
a part of the state." Nor can a municipal corporation raise money 
by taxation to reimburse its treasurer for a sum paid by him to the 
corporation to make good an amount of the public money of which 
he had been robbed. ,e And a legislative appropriation made to an 
individual in payment of a claim for damages on account of per
sonal injuries sustained by him while in its service, and for which 
the state is not responsible, either on general principles of law or 
by reason of uy statute, is a "gift" such as the legialature il for
bidden to make.'" So again, it is beld that a law proTiding that 
persons planting prairie land with forest trees, and eultinting the 
same for three years, shall receive a bounty therefor, 11 unconsti
tutional.n But, on the other hand, the validity of the federal laws 
granting pensions to the disabled soldiers and sailors of the late 
war has never been questioned. And it is held that bounties of
fered for the destruction of wolves and other dangerous wild ani
mals are valid and conltitotional.n And, in those states where the 
question was raised, it was held that an appropriation of money 
from the state treasury, for the purpose of constructing buildings 
and colleeting and maintaining an exhibit of the products and re
sources of the state at the World's Fair Columbian Exposition of 
1893, was for a public purpose, and was lawful and valid.IO And, 
in a recent decision of the United States supreme court, congresl 
baving offered a bounty upon sugar produced within the United 

II Lowell T. Boston, 111 Mass. 454. 
" State T. Osawkee Tp., 14 Kan. 418. 
" Patty T. Colgan, 97 Cal. 261, 81 Pac. 1133. 
T8 Brtstol T. Johnson, 84 Mich. 128. 
TT Bourn T. Hart, OS Cal. 821, 28 Pac. 951. 
n Deal T. Mississippi Co., 107 Mo. 464, 18 S. W. 24. 
TI Dlmmlt Co. T. Frazier (Tex. CIT. App.) Z1 S. W. 829: In re Bounties, 18 

Colo. 278, 82 Pac. 428. 
10 Daggett T. Colgan, 92 Cal. ISS, 28 Pac. lSI: Norman T. Board, 98 K,y. Ci37, 

20 S. W. 90L 

Digitized by Google 



§ 141) PRIVATE, 8~AL, AlfD LOCA.I. LEGISLA.TION. 817 

States, and thea repealed the offer, it was held that sugar manu
facturers who had in the meantime raised crops, and engaged in 
the making of sugar in the expectation of receiving the bounty, 
had a claim which imposed on the United States such an equitabll" 
and moral obligation as authorized the appropriation by congreaa 
of money for the payment of such bounties. It 

~1Av1t. 
Every legislative body, unlesa restricted by the constitution, may 

modify or abolish the acta of ita predecessors. And there is no way . 
in whioh a legialative act can be made irrepealable, except it usume 
the form and substance of a contract.82 Nor can one legislature 
be bound by the acts of another as to the mode in whioh it Ihall 
exercise itl constitutional powers. II 

PBIV ATE, SPECIAL, .A.BD LOOAL LEGISLA.TION. 

141. moat of the states, the enactment of private, 
local, or eoial laws is forbidden by the constitution. 

In some of he states, this restriction extends only to cases in 
which general ws could be made applicable. In others, many 
subjects are en rated on which private or special legislation is 
forbidden. In seve I of the Itates, the prohibition is directed 
against the enactmen of private or local statutes regulating the 
internal aifairs of town and counties. Many state constitutions 
also provide that charte of incorporation shall be granted only 
In accordance with genera laws, and not by special acts of the 
legislature. In some of the ~tes, a still different form is found, 
which provides that all laws 0 a general nature shall be uniform 
in their operation throughout th state. All these provisions are 
mandatory, and any laws which are found to be in violation of 
them will be declared unconstitutional, by the courts. 

The object of provisions of this sort is twofold. On the one 
hand, they are designed to deter the legislature from usurping Judi· 

--II U. S. v. Realty Co., 168 U. S. 427, 16 Sup. Ct. 1120. 
II Blpomer v. Stolley, I) McJ.ean, trSB, Fed. Cu. No. 1,559. 
II Brightman v. Kirner, 22 WI& M. 
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daI ~nctioJUI and invading the peouliar province of the court&. 
And oil" the other hand, they are intended to prevent the enact· 
ment of'.laws characterized by favoritism, partiality, or invidious 
discriminlltions against persons or localities. A oor.stitutional pro-

\ 

hibition is ~ded to withdraw such power from the legislature. 
Where there' no constitutional restriction against the passage of 
private or loc I laws, they are within the legislative competency 
and the courts ca..nnot hold them unconstitutional. B~ A private stat· 
ute is one which ~perates only upon particular persons or private 
concerns. II And t... law is "local" which, instead of rela.ting to and 
binding an persons}, corporations, or institutions to which it may 
be applicable, within' the whole territorial jurisdiction of the law· 
making power, is lim'ited in its operation to certam districts of 
such territory or to c~\'tain individual persons or corporations.s " 

The fact that a statute il. limited as to the time of its duration does 
not make it a local or ~ecial law, but such an act is termed a 
temporary one. A local ~r special statute is one limited in the 
objects to which it applies; \~ temporary statute is limited merely in 
its duration. Necessarily a local or special law may be perpetual, 
while a general law may be temvorary.87 A good illustration of law.; 
of this objectionable character\j.s found in a statute passed in In· 
diana in 1879, "legalizing the p ctice of circuit courts in entering 
judgments on the l1rst day of the rm." It was held to be UDcon· 
lti.tutional, as being both local an special in its provisions. It 
was special because It did not apply all judgments which might 
have been or might be taken on the 11 t day of the term. And it 
was local because it did not in terms Ie ize the judgments of all 
the circuit courts of the state which had n theretofore taken on 
the first day of the term, but only of such f those courts as had 
"adopted rules of practice making the summo s in civil calUlell re
turnable on the first day of the term." II 

The prohibition against local and special laws is 'not to be evaded 
by merely calline the statute a general law. This device has IDaIly 
times been frustrated by the courts. A law which purports by its 
terms to be made for the whole state, but which then proceeds by 

"Beyman v. Black, 47 TeL 558. 
II 1 Bl. Comm. 86. 
•• Kerrigan v. Force, 68 N. Y. 88l. 

IT People v. Wright, 70 Ill. 388. 
II Mitchell v. McCorkle, 69 Ind. l8l. 
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exce tions, reservations, or provisos, to withdraw from its opera
tion 11 but one or a few persons, or a special class of persons, 
er all ut one or a few cities or counties, is in reality a private or 
loenl law and will be so declared by the judicial departmenV~ 
Thus, an t which by its terms can have application to but one 
county wit the state, although purporting to be a general law, 
applicable to 11 counties having a certain population, is special 
legislation. eo ut a law in relation to cities and villages is not 
necessarily a loc I or special law because there may be certain 
cities and villages, organized under special charters, to which it 
does not apply.1I B t an act relating to the fees of the sheriff of a 
single county is clear a local act.l. In Pennsylvania, it is held 
that the classification 0 the cities of the state according to their 
population (with referenc to their form of government alld their 
oorporate powers) is a pro er and constitutional method, and is 
not open to objection on the charge of being special legislation.ol 

But it Is also there ruled that act excluding perpetually from its 
operation all countiea containin more than 150,000 or less than 
10,000 inhabitants is a local law ; r the perpetual exclusion of cer
tain counties from the operation a law is not a c1ass1fication 
of the counties." In New York, w ere the constitution prohibits 
the passage of local or private bill for ''laying out or opening 
roads, highways, or alleys," it is con dered that this is not ap
plicable to streets in cities. II 

h those states where the constitution rohiblts loCal or special 
laws only in cases where a general law c uld be made applicable, 
there hal been some difference of opinion to what department 
of the government is to determine whether ~r not a general law 

II State v. Herrmann, 715 Mo. 840: State v. Mayor, e~, of J'ersey City, 45 N. 
J'. Law, 297: Belleville & I. R. Co. v. Gregory, 15 Ill. ~; CouUerl v. Mavor, 
ete., of New Brunswick, 44 N. J'. Law, 58; Woodard v. Brien, 140 Lea {TeDD.) 
1520: City of Topeka v. Glllett, 32 Kan. 431, 4 Pac. SOO. 
I. Devine v. Commissioners, 84 Ill. 590. 
n Potwin v. J'ohoson, 108 Ill. 70: People T. Newburgh & S. Plank-Road 00., 

88N. Y. L 
.. Gaskin T. Meek, 42 N. Y. 186 . 
.. Wheeler T. Philadelphia, 77 Pa. St. 888; Com. T. Patton, 88 Pa. St. 258. 
" l\IomllOn v. Bachert, 112 Pa. St. 322, 15 Atl. 739. 
''In re Lulnpon Avenue, 29 HUD (N. Y.) 803. 
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could ~e been made applicable to the case ill poillt. The better 
opinion mB to be that while the legislature must determine this 
question the fil'lt InBtanCe, yet their decision Ia not ftnal or con· 
clusive, but the courts must also consider and decide upon 1ile 
applicabmty f a general law, when the act passed la regularly 
presented to em for review, and must decide upon ita coDBtitu· 
tionality accordl g to their opinion of the facts. Dd 

In some of the tates, as above mentioned, the constitution COD

tains a provision a nst the enactment of private or Bpecial laws 
"regulating the inte al affairs of towns and countie..- It ia held 
that thiB applie8 equ y to cities.tT It is violated by a law which, 
while geaeral in form, erves but to give a salary to a Bingle ot· 
ficer of a single couaty, 88 also by a statute conferring upon all 
cities having a populatio of not less than 25,000 the power of i&
suing bonds to fund their oating debt. II In those states whet'f' 
the legislature la prohibited from creating oorporationa by speclaI 
act, or from conferring 00 te powers by special law, thia pro
vision is udentood u appl g only to private oorporaUou ad 
not to municipal bodies.lOO It es not prohibit the legislature from 
passing a spE-cial act changing the name of an existing corpora· 
tion and giving it the power to urchase the property and fran· 
chises of another existing corpo tion.101 But an act granting 
rights to a single corporation in ference to specific property in 
a certain location is void under this rohibition.101 

The other form of prohibition men oned In the text (that requir
Ing that all lawB of a general natu shall be uniform in their 
operation) is quite different In Ita me ing and effect& It does 
not entirely forbid the enactment of I calor special lawe. A 
statute is understood to be general and iform in its operation 
when It operates equally npon all persons 0 are brought withiD 

.. State T. Mayor, etc., of Newark, 40 N. J. Law, ; People T. Allen. .. 
N. Y. 378. Compare Board of Com'rs of St. Louis T. S elds. 62 Ko. 2'7. 

"State v. Parsons, 40 N. J. Law, 1 . 
.. Gibbs T. Morgan, 89 N. J. l!lq. 126. 
.. State T. OIty of Trenton, 42 N. J. Law, 486. 
uo State v. Mayor, etc., of Newark. 40 N. J. Law. 11. 
Itl Wallace v. Loomis. 97 U. S. 146. 
UI In re Unlon FerT7 00., 82 Hun (N. Y.) 82. 
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the tions and circumstances provided for; 101 or when it applh~. 
equally to all person within the territorial limit' described in it. 
although' not applying to all parts of the state.10• A revenue law~ 
for exam e, is constitutional, 80 far as concerns this provision, If 
it affects, nearly as pol!J8ible, all persons and property alike; • 
zevenue law bleb should be absolutely equal in ita operation is aD 

impoBBibility.l' So an act fixing the rate of interest which may 
be charged by wnbrokers is not in violation of this provision.l " 

The constitutio s of many of the states contain provisions to the 
effect tllat there sh 11 be no grant of lpeclal privileges, immunitiee. 
or emolument. to an citizen or cl&81 of citizens, unless in consid
eration of public Be ces rendered. This, however, it is consid
ered, has no reference the private relations of the citizens, nor 
to the action of the Ie 'slature in passing laws regulating the 
domestic policy and busin a1fairs of the people or any portion of 
them.iU 

\ 
DELEGA.TION OF ~ISLA.TIVE POWERS. 

149. Legislative powers nted to the legislature by 
the constitution cannot be 'legated by it to any other 

\ 

body or person. \ 

143. This principle does not a~ly to-
(a) ~e grant to municipal co~orations of legislative 

powers for local purpose~ 
(b) Local option laws. ' \ 
(0) General laws which are to ~ e1l'ect upon a future 

oontingency, other than rat\flcation by popular 
vote. \ 

IH.legatVm of Ltgislatir;, POfMrI Forbidden. \ 
It is a general principle of constitutional law that the power 

eoDferred upon the legislature by the constitut~n to make law. 

101 McAunlch T. BaUroad Co •• 20 Iowa. 888. 
1 .. Cordova T. State. 6 TeL App. 207. 
101 People T. Colemlbl. 4 Cal 46. 
u, Jackson T. Shawl. 29 Cal. 267. 
lOT WllUama T. CaJllD18d[. 27 MIa. •• ADd lee Smith T. Smith. 1 Bcnr~ 

<Mila.) 102. 
BL.CONST.L.-21 
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canne,t be delegated by that body to any other person or authority, 
in anY\!'Iuch manner as to preclude the resumption of the power, 
or of iti\ exercise, whenever the public interest requires it. The 
legi81ato~ are the agents or trustees of the people, and they have 
no right or ower to place the trust irrevocably in other hands than 
their own. lOa 

A good mus ration of an unlawlul attempt to delegate legisla
tive power is fo nd in a case in Minnesota, where a statute pro
vided for the ta~ng up of certain state bonds and issuing new 
ones in lieu of th~; but it was doubtful whether this could be 
done legally without submitting the question to a vote of the 
people. The act tJhe~fore provided that the decision of this ques
tion should be left to fbe judges of the suprt."Ille court, or, in case 
they should decline to ,act, to an equal number of judges of the 
district courts, and that the matter should be submitted to the 
people, or not submitted,\according as the judges decided. It was 
held that the act attempted to delegate legislative power to the 
judges mentioned, and wa~ therefore unconstitutional.loll On the 
same principle, the legislat~re cannot confer upon a private cor
poration power to enact bY\iaws contravening, repealing, or in 
any wise changing the statut~ry or common law of the state.110 
But this rule does not forbid ft:te legislature to grant a franchise 
or right dependent on a condit~n of obtaining consent from an
other body. For instance, it may \~reate a corporation with power 
to lay a street railroad, subject to\the condition of obtaining the 
c?nsent of the city to the use of the' treet.ll1 

Municipal Cmporationa. 
Municipal corporationll are regarded s subordinate agencies of 

government, created with a view to the m re judicious and effective 
administration of local governmental affa s. The legislature has 

1010lark v. Mayor, etc., of Washington, 12 Whe • 40, M: Philadelphia v. 
Fox, 64 Pa. St. 169; Ex parte Cox, 63 Cal. 21: Bro~V' Flelschner, 4 Or. 
182: Rice v. Foster, 4 Bar. (Del.) 479: Cincinnati, W. Z. R. Co. v. Commls
Bloners of Clinton Co., 1 Ohio St. 77. 

101 State v. Young, 29 Minn. 474, 9 N. W. 737. ' \ 
110 Seneca County Bank v. Lamb, 26 Barb. (N. Y.) 595;. 
111 City of Philadelphia v. Lombard & S. st. P. R. Co., 4 Brewst. (pa.) 14; 

Blandl~ v. Burr, 18 Cal. 343. 
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power erect such corporations, and to invest them with such 
powers nd prerogatives as are necessary to enable them to make 
rules for e government of their own afl.'airs, particularly in mat
tere of tion and police, provided that their by-laws and or

not be inconsistent with the general laws of the 
not to be regardt>d as an unlawful delt>gation of 

legislative pow • For the legiclature retains control over such 
corporations, to e extent that it may, in its discretion, resume 
or recall the powe granted out, unless in 80 far as these powers 
are secured to the nicipalities by the constitution.l12 All stat
utes creating municip I corporations, or imposing liabilities upon 
them, or authorizing tIl m to incur obligations or make improve
ments, may be referred the people of the districts immediately 
aifected, to decide by th r votes whether they will accept the 
ilicorporation or assume the urdens. But the legislature muet en
act a complete and valid la according to the prescribed usages, 
and it must derive ita whole vi or and vitality from the legislature, 
and no additional efficacy from e popular vote.1l1 The enactment 
of a law comprising general an < uniform regulations for cities, 
tOWDs, and villages, throughout th~ state, and leaviug to a popular 
vote in each municipality the questik whetht>r it shall become sub
ject to auch law, is not an unoonstitu~onal delegation of legislative 
power. 1 16 \ 

Local Option Law. \ 
A "local option" law II a law framed for \be purpose of prohibiting, 

or lleverely restricting, the sale of intorlcating liquors, and con
taining a provision that the several coun townlhips, or other 
divisions of the atate, may hold elections to determine by popular 
vote whether they desire the law to be in for e in their limits, and 
with a further provision that in each case wh re such election re
.ulta in favor of the adoption of the law, it sh take efl.'ect in the 
distrlot so voting, but that each distrlot rejectin it shall continue 

IU People v. Pinckney, 82 N. Y. 877; State v. Noyes, So N. H. 279; Perry 
Y. Oily of Rockdale, 62 Tex. 451. ' 

III Lammert v. LJdwell, 62 Mo. 188; Olarke v. Rogers. 81 Ky. 43. 
116 GuUd T. Chicago, 82 IlL 472; Armstrong v. Traylor, 87 Tax. 598; 80 B. 

W. 440; Hamilton v. Carroll, 82 Md. 326, se AtL 648: Bradshaw v. Lankford, 
18 Md. 428, 21 At!. 66. 
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ad, in ~ reapect, b.1 the existiBg laws. In some few 
cases SQch ws have ~ ruled UIlCOBBtltutional, on the groulld that 
they delep the power of the legislature. But the Ter,r peat 
preponderanoe .utbor1t~ Is to the eftect tllat .. 00 a atatute, if it 
is a complete tm~t in itaelf, requiriac nothing hrtker to glTe 
it validity, ad cle d.inI upon the popular vote for Bothing but a 
dewrIIllution of th temtoriallimita of its eperatioo, .. a Talid c
ercile of tllt legillati e power.Ut 

. Coadiftcmcll ~ 
There is no pronsion the American systems for a referendum on 

general nbjeots of legisl tiveacttoll. unless it may be in very rare and 
exceptional tnatancee. legislature is elected and authorized to 
make the laWL For that the legislative power of the people 
is eonflded te them. That wer C8Jlnot regularly be resumed and 
exercised by the people them lvee. Neither can it be referred back 
to the people ~y the leglslatu in any particular instance. Delega
tion of letttalatift power to th people at large, from whom it W88 

derivecl, is jut 88 much against the spirit of the constitution as a 
delega.tion of it to one oitizen. or can the legislature be allowed 
to shirk the reIpOnslb1ltty ef deci g upon the laws which should 
be made.'" For these reasons it i held that the law-making body 
has no pow .. , in enacting a geBeral aw, applicable to all the peo
ple of the state, to make its taking eff ct conditional upon the east
in, of a popular vote in its favor. r instance, the legislature, 
in ~acting • law gran~p, the right of \1f(raae to women, has no 
constitu.tional power to provid,e that t e act shall take .eet 
throughout the state on its acceptance by lD~ority Tote of the 
electors.l1' But ~ general law may be mad to depend QpoD some 

UI WeD T. Qalhoua, 21 Fed. 86fi; State T. Court of DUDOn Pleas, 86 N. J. 
Law, '12; State T. 1'*, 91 Mo. ~, 6 8. W . .-; Lock Appeal, '12 Pa. lilt. 
491; 00Ql. v_ Dea,I), l~O ~a ... 857; VUlage of Glover",1 T. Howe\\, 70 N. 
Y. 287; AnderllOn Y. Oom., 18 Bush, 485; GordoD v. li!!tate, O~o et. 607, 28 
N. E. 63. 

III The goT~eDt of etl.ch of 0.lU' Btat~ Is tllat of a rep~ 
ltc, not a B1mple democracy. The power to mtlke laws has been . 
by the people to ijle lepslature; and this power, thus conferred OA'·tJae legla
lature, .C8.DDot be delepted by the legislature baek to the people of tile atate 
or to any portion of the people. Ex parte WalL 48 CaL 279. 

11 T OpiniOns of the Just1cea (Ill re MUDlclpal Sutfrage) 160 Jrlase. 586, 38 
N. JD. 488. 
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eoDtingency (other than ratification by popular wte) aI!I to when it 
.halhake effect In a particular locality,111 or made dependent upon 
a fu contingency as to whether it sha.1l take effect at all,111 
nen th gh that contingency be some action on the part of the 
legisl.tn of 8J1other state; as, in the ease of a "teciprocity" 
elause rela 'ng to the conditions on whi~h foteign corporations 
.hall be adm ed to do business in the state. III 

EN AO'r1lllElt'i' 011' LA W$. 

144. State oo~tutiona commonly include proviaioD8 
regulating the e~ent of laws by the leclalai1U'8, .. 
followa: \ ---

(a) No law can \e 1)8888d except by bm. 
(b) ~ for ~ revenue mat orlginate In the 

lower hOU8e~' , 
(0) Every bill, before it becomes a law, muat be read 

a oertain numb~ of times iD. each hoUlle. 
(d) Evel'7 bin muai b. paued by .. vote of the Ileaes

sary majori'Y in ~oth Ilouaea. 
(e) In aome caaea the ~ vote on .. bill 8baJl be taken 

by Y" and DaYs. \ 
(f) After the bill is p~, it m1lllt be aIgIle4 by the 

pre8ldiDA' oftloera of ~e two hOUH8. 

1415. Theile constltutional req~menta are generally to 
be deemed mandatory, and not ttl.,erely dii'eatory'; 8lld the 
neglect or disregard of them will e fatal to the validity 
of any particular statute. • 

lnIroduditm oj Billa. 

In parliamentary language, a "bf))" Is a tten draft of a pro-
posed act of legislation, introduced by a mem r of the legislative 
body. Any member has ordinarily the right to\introduce any bill 
in the house to which he belongs. 'l'he usual p~ctice Is to refer 
the bill to a committee of the house, for its consideration. with 

nl People T. Bofrman, 118 m. 1587, II N. E. ti96, aDc! 8 N. B. '181. 
UIl!cbulberr v. Bordeaux, 64 Miss. 1!9,8 8outll. 201. 
III Pbmnlx Ina. Co. v. Welch, 29 Kan. 672. 
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dire tiona to report thereon, after which the bill comes before the 
house or Its consideration; and in several of thc states this course 
Is made peratlve by constitutional provision. 

As a ge eral rule, bills of any kind may originate in either house 
of a state I 'slature, and may be amended, accepted, or rejected 
by the other. The principal exception to this rule is in the casc 
of measures for ising revenue, which, by the constitutions of most 
of the states, a required to be first Introduced in the lower or 
more numerous b ch of the legislature. But such a constitu
tional provision ap ies only to bills to levy taxes, in the strict 
sense of the word, not to bi.1ls for other purposes which may 
incidentally raise reve ue.nl The same restriction applies to'Con· 
greBS; but it is held t t an act Increasing the rate of postage 
on certain mail matter is ot unconstitutional because it originates 
in the senate. A bill est bUshing rates of postage is not a bill 
for raising revenue, althou revenue may result from It.l11 

Reading of Rilla. 
The constitutions of many of e states require that a blIl, before 

it shall become a law, shall be rea a certain number of times (usually 
two or three) in each house. In re ct to the manner of such read
ing, the provision Is considered mere directory; but not 10 with re
gard to the fact of ita being read. the constitution Is not obeyed 
in this latter particular, the statute void.121 And the legisla· 
ture cannot evade the mandatory provi . ons of the constitution as 
to the enactment of laws by entitling th bill a "joint resolution" 
and passing It as such.tlt Where the req 'rement I. that the bill 
sball be read three times, it is the usual raetice of legislative 
bodies to have it read twice by title merely au once at full length; 
and this is considered sufficient to make its en tment lawful, un
less the constitutional provision is so expressed to make it im
perative that each reading should be of the entire ontents of the 
bill. UI The reading of a bill at length in committee f the whole, 

111 Day Land &: Cattle Co. v. State, 68 Tex.. 526, 4 S. W. 88IS. 
111 U. S. v. James, 13 Blatchf. 207, Fed. cas. No. 15,464. 
III Board of Sup'ra of Ramsey Co. v. Heenan, 2 MinD. 330 (GU. 281). 
lit Burritt v. Commissioners, 120 Ill. 322, 11 N. E. ISO. 
III People v. McElroy, 12 Mich. 446, 40 N. W. 750; Weill v. Ken1l.e1d, M 

0aL llL 
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together with the reporting and recording upon the journal of the 
fact \~f sueh reading, may be treated as one reading of the bill.u , 

And he fact that certain amendments suggested by a conference 
comml tee, and agreed to by both houses, were not read three 
times, nd on three several days, in each house, will not render 
the act ·nvalid.lIT In a considerable number of the states, the 
constitutl n provides that the three readings of a bill may be. dis
pensed wit in case of "urgency" by a vote of two-thirds or three
fourths of t e members of the house where the bill is pending. 
When such occasion arises, it is for the house alone to deter
mine whether t re is such "urgency" as to justify the passage of 
the bill without ding or with less than the usual number of 
readings. This is a-, question which will not be inquired into by the 
courts.us Where tlie constitution permits the reading of a bill by 
title only under suspension of the rules, and it appears that a bill 
was read by title and passed, and the journals are silent as to any 
suspension of the rules, it will be presumed, in order to sustain 
the act, that the rules w~re suspended.lIt 

PaBSag6 by Majority Vote. 
In order that the bill should become a law, it is next requisite that 

It should be passed by a vote ,of the necessary majority in the two 
houses. In some special cases a majority of two-thirds or even three
fourthl il prescribed. But ordi~ari1y a simple majority is enough. 
If the constitution provides for at', vote by a majority "of the mem
bers" or "of the whole representa 'on," this is imperative. But if 
the requirement is simply that the shall be a majorlty. it is un
derstood that a majority of those pre nt and voting (provided they 
constitute a quorum) will be sufficient But whatever the consti
tutional requirement may be, it is absol ely necessary that the bill 
should receive the concurrent votes of a sufficient number of the 
members of each house to enact it into a la . If this is not the case, 
It never becomes a statute of the state, and t e courts are not bound 
to regard or obey it.lIO Moreover, the sam act must be passed 

11. In re ReadIng or Bills, 9 Colo. 641, 21 Pac. 477. , 
117 State v. Brown, 33 S. C. 151, 11 S. E. 641. 
III Weyand T. Stover, 35 Kan. 1545, 11 Pac. 355; Hull v. Miller, 4 Neb. 503. 
128 Chlcot Co. v. DavIes, 40 Ark. 200. 
110 Amoskeag Bank v. Ottawa, 105 u. S. 667; Osburn v. Staley. C5 W. VL 

815; People v. Starne, 3Ii IlL 121. 
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b both h01l8ell In the same identical form, and in that form it must 
be bmitted to the governor, in order to become a law.1I1 

Nay •• 

Some the state constitutions provide that on the dnal passage 
of every 1) I the vote shall be' taken by the yeas and nays. The 
"tinal passa ' of a bill is the vote on its passage, in either house 
of the legisla ure, after it hal received three readings on three 
different days that house.lIl This constitutional requirement 
means that the 11 of the' houae shall be called, and each member 
present and answ ing to his name shall vote "yea" or "nay," on 
the question of the assage of the bill, and the namea of the mem
bers so voting on eac side of the question shall be entered at large 
upon the .journal. T· provision is intended both to ft:l: upon 
each member of the 1 ·Ilature the responsibility for his action 
in regard to the passage f every legislative measure, and also to 
tleeure an authoritative re rd of the passage of the bill by the 
requisite majority. Such a provision is mandatory. The legis
lature has no power to dispe e with It. H an act does not ap
pear from the journals to have een passed in this manner, where 
the constitution requires it, it 1 no law.u , But if there ia no 
provision In the constitution as to this manner of taking the vote 
(or in all cases where the constitut nal requirement does not a.p
ply), it is in the discretion of either n use to decide, by rule, when 
the yeas and nays shall be taken, or i what cases a member, or 
a number of members, shall have the ·ght to call for the yeas 
and nays.l16 A constitutional provision t the namel of mem
bers voting on the two sides of the question hall be entered on the 
journals is no less imperative than that wti ch requires the tak
ing of the yeas and nays. In a case where the ·ournal recited the 
names of those members who were present, an stated that they 
voted unanimously in favor of the bill, but did not cite the names 
of those voting, it was held that there was no comp ·ance with the 
requirement.1I1 

111 State v. Van Duyn, 24 Neb. 586, 89 N. W. 612. 
111 State v. Buckley, M Ala. 599. 
III Spangler v. Jacoby, 14 111. 291. 
116 Lincoln v. Haugan, 45 Minn. 451, 48 N. W. 196 
1111 Steekert v. East Saginaw, 22 Mich. 104. 
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Signature by Pretiding 0Jicm. 
When a bill haa been duly passed by the requisite majority, it is 
~ and thereupon, by the constitutions of many of the states, 
It muat t..e signed by the presiding otIicers of the two houses. This 
111 the pro r and constitutional mode of authenticating the act, and 
it cannot dispensed with.II' In regard to acts of congress, it 
Is said:" ough the constitution does not expressly require bills 
that have pas congress to be attested by the sipatures of the 
pre8iding otIice of the two houses, the orderly conduct of legis
lative proceedin~ and the rules under which the two bodies have 
acted since the or~nization of the government, require that mode 
of authentication." 1_,' 

\ 

'l'ITLE AND S'O.BJEOT-ItATTEll OJ' STATUTE&. 
\, 

148. In moat of the ..,tea, the constitution provides that 
110 act of the legiala~ ahall embrace more than one 
aubject, and that such ~bject IIha1l be expreued in the 
We of the act. \ 

147. This provision fa mandatory, and if it fa diare-
\ carded, the whole statute, or, any separable part of it not 

embraced within the title. w1ij be rejected as unconstitu-
tional. ' 

148. But this requirement is c~strued liberally, and the 
courts are unwilling to defeat embarrass legislation 
by putting too Hralned or techni a oonstruction upon 
this clause of the constitution. 

In regard to the degree of particularity r uired in the title of a 
atatute, It is the accepted doctrine that it is sutIicient if the title 
describes, with adequate clearness, the gener purpose and scope 
of the act. "It is only necessary that the title xpress the "subject 
of the act, and not the provisions of the act or til details by which 

I .. State v. BobID80D, 81 N. 0.409; Pacific B. 00. v. Go~rnor, 28 Mo. 3M: 
State v. Kiesewetter, 45 Ohio st. 2M. 268, 12 N. E. SOi. But compare Oom
m1a\oner8 of Leavenworth Co. v. Higginbotham, 17 Kan. 62. 

lit J'Ield T. Clark, 143 U. B. 649, 12 Sup. Ot. 49C5. 
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ject of the act is to be accomplished." 111 "It is sumcient if 
the ti e is comprehensive enough to reasonably include, as fall· 
ing wit in the general subject, and as subordinate branches there
of, the veral objects which the statute assumes to aiIect.'·lU 
The title ld not be an index of the contents of the act. ''But, on 

. the other nd, it should not mislead or tend to avert inquiry into 
the content "160 For example, a law incorporating a city, or one 
granting fra~ises to a business corporation, or one relating to 
the general s ject of elections, or one regulating the manufacture 
and sale of int ·cating liquors, or one providing a general system 
of taxation for e state, will contain a great number of detailed 
and specific prov ions. But if they all relate to the general sub
ject-matter of the ct, and are all germane to its general purpose, 
it is not necessary at each should be mentioned in the title. In 
all such cases, a ge eral and comprehensive title will meet the 
requirement of the nstitution. Itl Although all the subjects 
touched upon by the ac are not enumerated in the title, it is not 
invalid if they all have c ngruity or a proper connection with the 
general subject of the act as described in the title. It. And "the 
connection or relationship several matters, such as will render 
them germane to one subject nd to each other, can be of various 
kinds, as, for example, of mea s to ends, of different subdivisions 
of the same subject, or that all re designed for the same purpose, 
or that both are designated by t e same term. Neither is it nec
essary that the connection or rela ·onship should be logical; It is 
enough that the matters are conne ed with and related to a sin
gle subject in popular signification. he generality of the title of 

111 People v. Lawrence, 41 N. Y. 139. 
In Donnenberjter v. Prendergast, 128 Ill. 229, 21 N. E. 1. 
160 Allegheny County Home's Case, 77 Pa. St. i7; Montgomery Mut. Bldg. 

& Loan Ass'n v. Robinson. 69 Ala. 413. 
141 An act "more effectually to prevent tbe offense of grand larceny, arson, 

and burglary" does not violate a constitutional provt on that each law sball 
embrace but one lubJect; for the subject of this act Is" e more effectual pre
vention," etc., and not the tbree crimes named. Miles v. ate, 40 Ala. 39. AD 
act "conccrnlng bridges In Barber county" may properly clude a provlsloD 
authorizing the commissioners of that county to purchase bridges belonging 
to private corporations. Pierce v. Smith (Kon.) 29 Pac. t'i65. 

It. De Witt v. City of San FranCiSCO, 2 Cal. 289. 
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an\act is no objection, provided only it is sufficient to give notice 
of ~e general subject of the proposed legislation and of the in
terests likely to be affected. The title was never intended to be 
an index of the law." lU But though the title and the law may 
both refer to the same general subject·matter, yet if the title uses 
a term which describes a totally different branch of the subject 
from that dealt with in the body of the act, or an entirely differ
ent method of dealing with it, the act is void for this reason. For 
example, to en~tle an act "to regulate the traffic in intoxicating 
liquors," and th ,in the body of the act, entirely to proJlibit such 
traffic, is not co lying with the constitutional requirement.tU 

But the title may be ~roader than the act without avoiding it; and 
it is no valid objection'jf the title makes reference to matters which 
would be inconsistent with its general scope, provided no such in· 
consistent matters are found in the statute itself.ul 

The addition of the word "etc." or the sign "&c." to the title of 
an act does not enlarge its scope, or bring within the title matters 
not more specifically described therein; under the constitutional 
provision in question, these letters have no meaning.Ut And the 
clause, "and for other purposes," when used in the title of an act, 
following a specific statement of the purposes of the act, is with
out any legal meaning, and does not en rge the title so as to make 
It embrace anything not specifically expr Bsed.UT 

But the courts, in dealing with a ques n of this kind, will not 
be solicitous to overthrow the statute. On he contrary, they will 
give the legislature the benefit of every dou t, and will endeavor 
to so read the title and the act as to make the ne adequate to ex· 
press the subject of the other: ''It has always be n held that these 
.,tatutory titles, In regard to their construction, a to be liberally 
treated, so as to validate the law to which they appertain, if such 
course be reasonably practicable. In such a conn\ction, hyper· 

lU Johnson v. Harrison, 47 Minn. 575, 50 N. W. 923-
Itt In re Hauck, 70 Mich. 896, 88 N. W. 269. 
UI Powers v. McKenzie, 90 Tenn. 167, 16 S. W. 559. 
Ut State T. Hackett, 5 La. Ann. 91. 
UT Board of Commissioners of Pitkin County T. Aspen Mining & Bmeltlq 

Co .. 8 Colo. App. 228, S2 Pac. 717. 
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c 'ticism Is utterly out of place, the only requirement being thn t 
th title ot the Ittamte shall apreII itl object in a aeaeral way, 80 

be intelligible to the ordinary reader." 'u 

tute perfect in Itlelt may repeal anothel' law or part of a 
law b implication, although luch repeal is Ilot expressed in the 
title ot e repealing 8tatute.'u For example, where an act is 

act to restore uniformity III taxation," the repeal of 
certain 8 iallaws which interfere with uniformity of taxation is 
germane to the I1Ibject and may properly be embraced in 8uch 

. act.no 

Even where two or more 8ubjects are embraced In the. act or 
e,prelsed in title, it does Dot always tollow that the 8tatute 
will be void in to. Where the ~t il broader than ita title, the 
portion iD exce8S ot the title will be declared void, If this can be 
dOlle without des ylng the rest of the enactment; 88, where the 
title of the act rela es to "all citizens" and the body at the aet to 
"all persons." In s h a cale, ill order to entitle a p&rty to the 
benefit ot the act, it uat be alleged and proved that he is a clti
zen.lIl H the act em. racn distinct subjects 1rhieh are not ex
pressed in the title, and also 8ubject8 whieh are expressed In the 
title, it i8 void a8 to the rmer, but not necessarily void .. to the 
latter. It i8 then 8ubject the rule that all act l1n<!Oll8titntlonal 
in part will not be declared ~oid in toto it the valid portions "are 
8eparabl~ from the void pr ions and eapable ot ~toreement In
dependelltly ot 8uch void provi 'ons, unless it shall appear that all 
of the proviSions of the act are dependent on each otber, operat
ing together tor the same purpo or are otherwhJe 10 (!onned:ed 
together In meaning, that it canno be preaumed that the legisla
ture would have passed the one wit out the otber provision." us 

And whae the title embraces two objec ,and the aet ernbr&.eelt nro 

1" In re B8.7DeII, 54 N. 1. Law, 8, 22 Atl. 003; Johnson T. HarrIson, '7 
MInD. f57f5, M N. W. 923; Allegheny County Jl()me's 0... 71 Pa. It. 71. 

lU Union Trust Co. v. Trumbull, 187 Ill. 146, 27 N.Il. "-
110 Burke v. Monroe Co., T1 m 610. 
111 Messenger v. State, 2lS Neb. 674, 41 N. W. 638. 
us Donaerabewpr Y. Prendeqaat, 128 IlL 229, 21 N. II. 1: People •• llrf,1B, 

150 N. Y. CiC58. 
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lubj 10 that It la impoilible to tell which object was Intended 
by the Ie . Iature, the courts are not at liberty to select one ob
ject and IU ain the law u to that -alone; the whole act must 
falL'" 

UI SkiDDer T. W 
Gould, IN Ta. 41. 

ea JrlldL _ 80 N. W. 811i Clt7 Of San AntonIo T. 
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CHAPTER XIV. 

THE POLIOlil POWER. 

149. Definition and General ConslderatloDL 
lriO. Pollee Power Inalienable. 
151. Scope of the Power. 
152. Location of the Pollee Power. 
153. Pollee Power Vested In Congrea. 
1M. Pollee Power or the States. 
1M. Limitations of the Pollee Power. 

{Ch.14 

DEFINITION AND GENERAL CONSIDERATIONS. 

149. There is in every sovereignty an inherent and 
plenary power to make all such laws as may be neces
II&ry and proper to preserve the public security, order, 
health, morality, and justice. This power 111 called the 
"police power." It is a fundamental power and eaeential 
to government, and 111 based upon the law of overruling 
neceuity. 

DefinitVm. 
In Its moat £eneral sense, "police" is the function of that branch 

of the administrative machinery of government which i8 charged 
with the preservation of public order and tranquillity, the promo
tion of the public safety, health, and morals, and the prevention, 
detection, and punishment of crimes. And the police power is the 
power vested in a state to establish laws and ordinances for the 
regulation and enforcement of Its police, as just defined. It baa 
been remarked by the 8upreme court of the United States that while 
many attempts have been made to define the police power, the 
endeavor has never met with entire success. "It is always easier 
to determine whether a particular case comes within the general 
8cope of the power than to give an abstract definition of the power 
Itself which will be in all respects accurate." 1 

1 Stone v. MiSSiSSippi, 101 U. S. 814, 818. "The pollee power of a state 
fa co-utensiv8 with Bclf'l'l'otcctioll, IUld fa not Inaptly termed 'the law of 
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Nature and Origin oj POlDtIt'. 
It cannot be doubted that the origin of this power must be Bought 

in the very purpose and framework of organized society. It is funda
mental and essential to government. It is a necessary and inherent 
attribute of sovereignty. It antedates all laws, and may be de
scribed as the assumption on which constitutions rest. For the 
state (whether we regard it as an association of individuals or as a 
moral organism) must have the right of self-protection and the 
right to preserve its own existence in safety and prosperity, else 
it could neither fulfill the law of its being nor discharge its du
ties to the individual. And to this end, it is necessarily invested 
with power to enact such measures as are adapted to secure its 
own authority and peace, and to preserve its constituent members in 
I8.fety, health, and morality. Theories of the state, according as 
they tend to enlarge or restrict the legitimate sphere of its func
tions and activities, will create theories as to the proper limitations 
of the police power. But its existence, in a measure proportioned 
to the rights and duties it is to guard, is implied in the recognition 
of the state as a factor in law and civilization. "It is a power," as 
has been well said, "essential to self-preservation, and exists, neces
I8.rily, in every organi7.ed community. It is, indeed, the law of 
nature, and Is possessed by man in his individual capacity." I For 
these reasons it appears that the nature and authority of the police 
power are best described by the maxim "salus populi suprema lex," 
while the principle, "sic utere tuo ut uIienum non laedas," furnishes, 
in most cases, a convenient rule for its application.· 

Poliu POlDtIt' DiatinguiWd from FJminent Domain. 
There is a broad distinction between the taking of private prop

erty for a public use, under the power of eminent domain, and the 
incidental injury or inconvenience, or damage or deterioration, which 
may result to property or business on account of the exertion of 

overruling necessity.' It is that inherent aDd pienary power in the state 
which ena.bles It to prohibit all things hurtful to the comfurt and welfare 
of soclety." Lake View v. Rose Hill Cemetery, 70111. 191. "The pollee power 
of a state extends to the protection of the lives, limbs, health, comfort, and 
quiet of all persons, and the protection of all properq within the state." 
Thorpe v. Rutland & B. R. Co., 27 Vt. 140. 

I License Cases, G How. G88. I See Wynehamer v. People, 18 N. Y. 378. 
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the police power of the state, when its purpose i8 the promotion 
of the public welfare. In the former case, compensation must be 
made to the owner; in the latter -case, no such obligation arisea. 
All rights of property are subject to the paramount authority of 
the state to prohibit any use which may be deemed detrimental to 
the p·ublic safety, health, or morals. ''Nor does the prohibition of 
such noxious use of property, a prohibition imposed because such 
use would be injurious to the public, although it may diminish. the 
profits of the owner, make it an appropriation to a public uee, so 
far as to entitle the owner to compensation. It the owner of a 
vacant lot in the miciat of a city could erect thereon a great wooden 
building and cover it with shingles, he might obtain a larger profit 
of his land than if obliged to build of stone or brick with a alated 
roof. It the owner of a warehouse in a cluster of other buildingB 
could store quantitiea of gunpowder in it for himself and othe1'll, 
he might be spared the great expense of transportation. It a land
lord could let his building for a smallpox hospital, or a slaughter 
house, he might obtain an increased rent But he is restrained; 
not because the public have occasion to make the like use, or to 
make any use, of the property, or to take any benefit or prodt to 
themselves from it, but because it would be a noxious use, contrary· 
to the maxim, sic utere tuo ut alienum non laedas. It is not an ap
propriation of the property to a public use, but the restraint of an 
injurious private use by the owner, and is therefol"(, not within the 
principle of property taken under the power of eminent domain. 
The distinction, we think, is manifest in principle. although the facts 
and circumstances of different cases are so various that it is often 
difficult to decide whether a particular exercise of legislation la 
properly attributable to the one or the other of these acknowledged 
powera." • 

• Com. T. Alger, 7 Ouah.1I8, 86. See, also, Moore T. CIty of IDdluaJlC)lJa, 120 
Ind. 488, 22 N. E. 424; Fertilizing 00. v. Hyde Park, 97 U. S. 659: Beer 00. 
v. Maasachuaette, Id 215; Mugler v. Kansas, 123 U. S. 628, 8 Sup. Ot. 273: 
Bancroft v. Oity at. Cambridge, 126 Maaa. 438. Compare Wyuehamer v. Peo
ple, 13 N. Y. 17S, with the fore,oq cases, and partlcular17 with Mqler T. 

EaD .... 
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POLIOB POWER INALIENABLB. 

U50. The police power cannot be surrendered by the 
legislature or Irrevocably alienated in favor of individuals 
or corporations. 

In several instances, pollce regulations have been assalled, In re
spect to their '!Illidity, on the ground that they were repugnant to 
that clause of the federal constitution which prohibits the states 
from passing laws impairing the obligation of contracts. But it has 
always been held that the police power is an inalienable attribute of 
IOvereignty, and therefore can never be curtailed or diminished; that 
It is present, by implication, in every act of legislation; and that 
no legislature can either surrender or sell It, or destroy or hamper
the power of its successors to make such 'enactments as they may 
deem proper in matters of public police. From this it follows that 
If an irrevocable grant of franchises or any contract made by the· 
legislature with an individual or a corporation specifies or implies 
a relinquishment of the police power of the state, it is to that ex· 
tent invalid, the legislature having exceeded the authority delegated 
to it by the people. In other words, the exercise by the state, at any 
time, of its right to legislate for the protection and good govern
ment of the community can never be construed into a nolation or 
the prohibition in question, notwithstanding its e1rect may be to re
peal existing chartera, or otherwise invade the terms of legislative 
8ngapmentLi 

SCOPE OF THE POWER. 

161. The "police power," as the term. is used in consti
tutional law, does not embrace the generallleld of legis
lation, but is restricted to matters which are properly of 
police regulation. 

There is a certain broad and general sense in which the scope of 
the police power may be made to include alllegisIation and to em· 

I Stone T. Mlssll8lppl, 101 U. B. 814; Boyd v. Alabama, 94 U. S. (J.!5; Butch· 
ers' Union Slaughterhouse 00. v. Crescent City Live-Stock Landq 00., Ul 
U. B. 746, 4 Sup. Ct. 652; KreISer v. Lyman, 74 Fed. 765-

BL.OONST.L.-22 
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brace· almost f!!Very function of civil government. In this signi1lca· 
tion, the authority of the state to create educational and charitable 
lnstitutioDS, to provide for the establishment and control of public 
highways, turnpikes, canals, wharves, ferries, and telegraph linea, 
to direct the reclamation of 8wamp lands, etc., may be referred to 
the power in question. But there i8 also a more particular and 
restricted senile, in which the term is almost always used when it 
ente1'8 into the diJlcussion of constitutional qUestiODL And in this 
meaning its scope is limited to the making of laws which are nec
essary for the preservation of the state itself, and to secure thl' 
uninterrupted discharge of its legitimate functions, for the preven
tion and punishment of crime, for the preservation of the public 
peace and order, for the preservation and promotion of the public 
safety, the public morals, and the public healtb, and for the pro
tection of all the citizens of the state in the enjoyment of their 
just rights against fraud and oppression.' Some laws are clearl." 
within that scope. Othe1'8 are more doubtful. But in the latter 
case, if the act in question is not open to objection on the gronnd 
of infringing some positive constitutional prohibition, its validity 
is sufficiently established witbout justifying it as a manifestation 
of the police power in action. And it is much better not to stretch 
the term to its widest limits. For the police power, properly 80 

called, is so far· reaching in its importance and so paramount in itR 
sway, even as against guarantied private rights, that its enlarge
ment, by continual loose applications of the term to cases where it ia 
neither needed nor appropriate, is dangerous to the sa.feguards of 
freedom. 

LOOATIOll' OF THB POLIOK POWBB. 

169. Under the American system of government, the 
power and authority to make pollce regulations fa veateci

(a) In the legislatures of the several states, to a ple
nary degree, subject only to the paramount au
thority of positive constitutional probibitioDB • 

• Bee New Orleans Gullght 00. T. Lou1s111D& Light, etc., 00., 115 U. 8. «10, • 
Bup. Ot. 2IS2. And see Lawton v. Steele, 152 U. B. lB8, 14 Sup. Ct. 499; Peo
ple v. Jackson &\ M. Plank· Road Co., G Mich. 807. 
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(b) In congress, to a Umited extent and for special 
purposes. 

(0) In the authorities of municipal corporations, in a 
subordinate and delegated manner. 

It must be observed that there is not a distinct police power In
herent in municipal corporations, other than that of the state to 
which they owe their existence. In incorporating a municipality. 
the state delegates to it the power to make police regulations so 
far at may concern ita own citizens, Ita own affairs, and its own tel'
ritorial jurisdiction. This is in accordance with the principle of local 
-.elf-government. Ordinances made in pursuance of this power must 
be tested as other municipal ordinances are. They must not contra
vene any constitutional provision, nor exceed the charter powers of 
the municipality, nor be unreasonable. The state may also make 
pollce regul~tions applicable to all its municipal corporations of a 
.certain grade or class, or for particular cities, unlesa restrained by 
the constitution. And of course the police power delegated to a 
municipal corporation is not exclusive of that retained by the state. 
That ill, municipal pollce regulations must yield to the general laws 
-of the ltate, enacted under the IllUDe power, whenever there is a con
tiet between them. 

POLICE POWER VESTED IN CONGRESS. 

• 163. Within the scope of ita supreme authority, and in the 
exercise of its expressly aranted powers, congress baa the 
right to enact meaaures relatinC to the publio police of the 
nation. 

The statement Is frequently made that congress .. Dot Invested 
with the police power. It is true that congress has no general power 
tD make pollce regulatioDs for the people of the United States, nor 
hu it authority to interfere, in matters not committed to its ex
dusive jurisdiction, with the internal affairs of the states, under the 
pretense of police regulations. The proteCtiOR of the plIblic safety, 
health, ILIld morala la in general left to the care of the individual 
states. For example, when congress passed aD act plOhibltlng the 
ale of certain kinds of oil, or of oil unable to undergo a ftre test, It 
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was adjudged that tbJa act wu pWnly a police regulation, relating 
exclusively to the internal trade of the states, and therefore beyond 
the rightful power of congress, and it could be operative only within 
the District of Columbia.' But within its appointed sphere, oongress 
possesses paramount authority. In the highest sense it is vested 
with the power of police, since i~ possesses the power to legislate for 
the preservation of national existence, the protection of national in
tegrity, and the supremacy of national law. The police power being 
pl'imarily a right of 8elf-defense, as applied to organized civil society, 
it must belong of right to every independent government, including 
that of the United States. Thus it is within the necessary power 
of the federal government to protect its own existence and the un
hindered play of its legitimate activities. And to this end, it may 
provide for the punishment of treason, the suppression of insurrec
tion or rebellion, and for the putting down of all individual or 
concerted attempts to obstruct or Interfere with the discharge of the 
proper businea of the government or those operations of commerce 
over which It haa exclusive jurisdiction. So also in the important 
case of Be Neagle,' the doctrine waslaid down that there is "a peace 
of the United States," which it is the right and duty of federal officers 
to defend and preerve. And it belongs to the United states, as a 
IOvereign and independent nation, to determine what classes or races 
of foreigner. 8hall be admitted to settle within its limits, and who 
shall be forbidden, and also to expel or deport those unnaturalized 
alieni whose presence may be deemed detrimental to tJw general wel
fare. It is on this principle that the Chinese exclusion acts are 8US

tained.' 

'U. B. Y. Dewitt, • Wall. 4L 
• 185 U. B. I, 10 Bup. Ot. 658. So, also, In Ex parte Siebold, 100 U. B. 371. 

Mr. Justice Bradle7 said: "We bold It to be an incontrovertible principle that 
the government of the United States may, b7 means of physlcal force. exer
claed through Ita ofticlal agents, execute OD every foot of American soU the 
powen and functions that belong to It. This necessarily Involves the power 
to command obedience to Its laws. and hence the power to keep the peace to 
that extent." 

• See Nlablmara Eklu T. U. B., 142 U. S. 6l51, 659, 12 Sup. Of. 836: Cha~ 
Chan Ping v. U. S., 130 U. S. 581, I) Sup. Of. 623; Foog Yue Ttng v. U. B .. 
149 U. S. 698, 11 Sup. Of. 1016. 
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:&pm, the constitution confers upon congress power to levy taxea 
to provide for the common defense and &eneral welfare of the 
United States; to establish a uniform role of naturalization; to pro
vide a punishment for counterfeiting the securities or coin of the 
United States; to define and punish piracies and felonies committed 
on the high seas and offenses against the law of nations; to provide 
for callinl out the militia; to raise and support armies and navies; 
and to 4eclare the punishment of treason. Laws have been pused 
in execution of every one of these powers. And every one of such 
laWI is strictly and properly speaking an exercise of the police power. 
Furthermore, congress, under the constitution, possesses exclusive 
jurisdiction over certain subjects. And in its legislation upon these 
snbjectl, an act is not to be declared invalid merely because it has a 
:purpose and design which ranks it as a police regulation. For in
stance, congress haa no authority to legislate directly for the sup
pression of lotteries. But having exclulive oontrol over the postal 
system, it has the power to prohibit the use of the maUs far the trans
misaion of lottery advertisementS-I. So again, congress poBSe1Be8 the 
exclullTe po .... er to regulate foreign and interstate commerce. And 
in the exercise of this power it has paBSed laws to protect luch trade 
and commerce against unlawful restraints and monopolies and against 
trusts and megal combinations.ll To the same category belong the 
acta of congre .. prohibiting the importation of adulterated articles 
of food or drink, II and the laws regulating lmmigration, and pro
hibiting the entry of insane persons, paupers, persons adering from 
contagious diseases, convicts, polygamists, assisted lmmigranta, and 
alien laborers brought in under contract for their labor."· Here also 
should be classed the statute forbidding the importation of opium 
Ity the Chinese, and the national quarantine law.l& In the exercise 
et its power to regulate commerce with the Indian tribes, congress 
may prohibit the sale of liquor to an Indian under the charge of AD 

10 In re Rapier, 148 U. B. 110, 12 Bup. Ot. 874. 
II Bee U. B. v. Patterson, C55 Fed. 605. 
11 A.ct A.ug. BO, 1890. 
11 See U. S. T. Craig, 28 Fed. 795; Churcb of Holy TrInity v. U. B., 141 U. S. 

"7,12 Sup. Ct. 511; Head MODey Oases, 112 U. S. 580, 5 Bup. Ot. 247. 
It The former of theBe" the act of Feb1'UlU7 28, 1887, and the latter the aec 

of Febl'1J&Q' 15. 1898. 
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agent anywhere within the United Statee. 11 And under the taxing 
power, and in connection with the internal revenue aystem., it hu 
enacted a law "de1lninC butter and imposing a tu upon, and l"eg11-

latinl the m&nufacture, sale, importation, and exportation of oleo
margarine." 1. The character of these varioua atatutea, as police 
regulations, will be more clearly seen by comparison with the ex
amples of the exercise of the same power by the .tate&, now to be 
mentioned. 

POLICE POWER OF THE STATES. 

U54. Subject to the authority' of congress, within the 
sphere of its rightful powers, and subject to any restric
tions imposed by the constitution, the legislature of each 
state possesses full power to enact police regulations on 
matters relating to-

(a) The preservation of the state itself and the unhin-
dered execution of its legitimate functions. 

(b) The prevention and punishment of crime. 
(c) The preservation of the public peace and order. 
(d) The preservation of the public safety. 
(e) The purity and preservation of the public morals. 
(f) The protection and promotion of the public health. 
(g) The regulation of business, trades, or professions, 

the conduct of which may affect one or other of 
the objects just enumerated. 

(h) The regulation of property and rights of property, 
so far as to prevent its being used in a manner 
dangerous or detrimental to others. 

(i) The prevention of fraud, extortion, and oppression. 
(j) Roads and streets, and their preservation and re-

pair. . 
(k) The preservation of game and 1lsh. 

II U. S. v. HeWda;v, a Wall 407. 
AI See U. S. v. lilatoD, 144 U. S. 677, 12 Sup. Ot. 7M. 
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2fae Pvblit: SafeIfJ. 
One of the prime objecte for which the police power of tile >State 

may be exercised, if not the most important of all, is the preserva· 
tion of the public safety. And in pursuance of this object, laws are 
passed by all the states, the constitutionality of which is never so 
much as brought in question. These are statutes for the preven· 
tion, detection, and punishment of crime, lawl creating courts and 
their officers, regulating criminal pl'ocedure, providing for police· 
men, sheriffs, jails, and penitentiaries, in fact, establishing and di· 
recting the whole machinery of criminal justice. This branch of 
the power in question also includeF. the right of the state to conftne 
convicted criminals in its prisons and subject them to proper prison 
discipline; also the right to require the confinement of danger· 
ous lunatics and maniacs, and possibly of habitual drunkards, after 
due investigation and hearing; also the power to exereise police 
supervision over vagrants, tramps, and beggars, and the power to 
exercise control and supervision over habitual .:riminals, well known 
otrenders, and suspicious characters.lt Again, thc.>re is included in 
this power "the pulling down houses and raising bulwarks for 
the defense of the state against an enemy; seizing corn and other 
provisions for the sustenance of an army in time of war, or taking 
cotton bags, as General Jackson did at Orleans, to build ramparts 
against an invading foe." 11 Another illustration of police regula· 
tions for the benefit of the public safety is to be seen in laws au· 
thorizing the destruction of houses in a city, to prevent the spread 
of a confiagration. When the best or only available means of eon· 
trolling a fire is to destroy buildings which stand in its path, and 
which would be burned if left standing, this may be done under 
proper authority; and the owners cannot complain that their prop
erty is taken without due process of law, although no compensa· 
tion is provided for them,I8 Other examples of the operation of 
the poUce power for the same end are the laws limiting the number 
of passengers which steamboats may carry, providing for the in· 

1 T Morgan v. Nolte, 37 Ohio st. 23. 
18 Parham Y. J'ustlces ot Interior Coort, 9 Ga. 341. 
11 Surocco Y. Geal'7, 3 Cal. 69; Taylor v. Plymouth, 8 Mete. (11 ... ) 462; 

Stone v. Mayor, etc., ot ClV of New York, 25 WeDd. lfi7: Russell v. Mayor 
of New York, 2 DeniO, 46L 
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apection of their bollers, and requiring them to provide life-pre
_"era; lawa or ordinances requiring dangerous machinery to be 
10 guarded .. to prevent injuries and accidents; laws establishing 
fire limita in cities, within which wooden bulldinga may not be 
erected; laws prohibiting the keeping of gunpowder in unsafe quan
tities in cities and villages; laws taxing dogs, requiring t];leir regis
tration, or requiring them to wear a collar or muzzle, and author
izing their destruction if found running at large in violation of the 
law." In this class of enactments must also be included laws or 
ordinance. prohibiting the use of bicycles on certain roads unless 
permitted by the superintendent of such roads,l! laws providing 
that all oils and ftuida used for illuminating purposes shall be in
spected by an authorized state officer before being sold or offered 
for sale,'1 laws forbidding the carrying of concealed deadly weapons, 
and laws prohibiting or regulating processions or parades of armed 
bodiea of men not belonging to the military forces of the state or 
of the United States. I. To the same category belong the bullding 
laws in many of our cities and states. These often go into great 
minuteness of detan, and furnish an illustration of the closeness 
with which publio authorities may scrutinize private operations in 
the interest of the public safety and health. Such laws may regu
late the height of buildings, or prescribe a maximum height, either 
absolutely or in proportion to the width of the atreet. And they 
may &l1O regulate all such matters as the thickness and strength of 
the walla, drainage and sewer connections, character of the plumbing, 
proper disposition of appliances for heating and lighting, elevators, 
skylights, fire-escapes, the number and charaoter of exits in theaters 
and publio halls, aigns on shops, piazzas and balconies, eto." On 
the same principle, it is competent for the proper authorities to 
require that all electrio wires, in populous cities, shall be laid under 
the surface of the atreets.·1 Finally, we may mention the statutes, 
in force in some of the states, which require that all bottles or 

I. Cranston v. Mayor, etc., ot Augusta, 61 Ga. G72. 
II State v. YoPP. 97 N. C. 477, 2 S. E. 458. 
II Patterson v. Kentucky, 97 U. S. 1S01. 
II Dunne v. People, 94 IlL 120. 
" People v. D'Oench, 111 N. Y. 8G9, 18 N. E. 862. 
sa American Rapid Tel. Co. v. Hess, 125 N. Y. 641, 26 N. E. 919. 
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packagel 101d bI druggists and containing polson shan be plainly 
marked with the word "Poison," and those which require pharma· 
cista to keep a record of all poisons sold by them, with the namel 
of the purchasers. Laws of all the foregoing varieties have been 
natained by the courts .. nlid and constitutional, whenever they 
have been called in question, on the ground that they are police 
regulations for the preservation of the public safety, notwithstand
ing the eifect theylD8.1 bave on private rights or private property. 

77a. Public Morala. 
ManI statutes have been enacted in the nrioUl states for the 

promotion and preservation of publio morality. And they have 
almo;'t without exception been sustained by the courts as valid 
police regulationL Among these should be mentioned the laws 
de1iD.ing and puniahing blasphemy; laws requiring the intermission 
of business and secular employments on Sunday; la W8 punishing 
o1fen1e8 against decency; laws making it a misdemeanor to disturb 
a religious meeting; lawl prohibiting or regulating the sale of in
toxicating liquors; those designed for the extirpation of brothell; 
those which prohibit the publication, exhibition, or we of obscene 
boob or pioturel; those prohibiting gaming or the keeping of 
pmblg tables or other gambling devices; those aimed at the sup
preaaion of lotteries and gift-enterprises; those prohibiting polyga
mous or incestuous marriages; 21 and ordinances prohibiting the ex
hibition of lta1lions in public placea.1T To thil cIa.., also, we 
uould probabll refer the laws forbidding and punishing cruelty to 
animala. The best justi1lcation for these last-mentioned statutes, 
however, lies in the vital interest which the ltate has in the develop
ment of peaceable and law-abiding citizens, and in the repression, bI 
every proper means, of those savage and vindictive passions whioh 
prompt men to the commission of crimes of violence. 

1'~ Public HealtA. 
The preservation of the public health is one of the chief objects 

for Wlhich the police power may lawfully be exercised. Quarantine 
lawa established by the states furnish an Uluatration of a highly im
portant application of the power to this purpose. Such lawl are 

II Be7Dolda v. U. 8., 98 U. 8. 145. 
aT NolaD T. "&;for, etc., of Franklln, 4 Yerc. 188. 
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within the police power of the states.SI And In the further dia
charge of the state's duty to prevent the introduction and spread 
of epidemics, it Is competent to provide public hospitala or lazarettoe, 
in proper places, for the treatment of dangerous, infectious, or con
tagious diseases, and to require the removal to Buch hospitals of aU 
persons found to be suffering from such diseases, even in C8lIe8 

where it Is probable that the patient himself would be properly 
cared for by his friends. It The same is true of regulations requiring 
hOUBes where there are cases of such diseases to display a conspicu
ous sign or warning, and laws authorizing an official inspection of 
dwelling houses, with reference to their sanitary condition, in times 
of epidemic or other great sickness.1O And it is held that, vacci
nation being the most effective method known of preventing the 
spread of a deadly and highly contagious disease, it is competent 
for the legislature to enact that all children shall be vaccinated 
before being permitted to attend the publio schools." Other ex
amples of statutes belonging to this class, and to be justified on 
this ground, are those intended to secure a wholesome and suffi
cient supply of pure water for cities, including the purchase or 
maintenance of water-works,1I those requiring the clearing or 
draining of swampy or marshy lands which might otherwise breed 
disease, those regulating the sale of opium,1I those authorizing the 
exclusion from the state, or the destruction, of animals aJ!ected 
with contagious diseases," those requiring the laying of sewers in 

I. Gibbons Y. Ogden, 9 What. 208; Tra1D Y. Boston Dlalntectlng Co., 144 
Mass. rl23, 11 N. E. 929 • 

• 1 Harrison v. Mayor, ete., of Baltlmore, 1 Gill, 264; Brown Y. Purdy, 154 N. 
Y. Super. at. 109 • 

• 0 The exercise of summary power given to health ~ftlcers to quarantine per
sons likely to spread contagion Is not obnoxious to the requirement of ''due 
process of law." In re Smith, 84 Hun, 465, 32 N. Y. SUppa 317. 

U Abeel T. Clark, 84 0&1. 226, 24 Pac. 383; In re Walters, 84 HUD, 4rl7. 
82 N. Y. SUppa 322; Dumeld V. School Dlst., 162 Ps. St. 476, 29 Atl 742; Bla
sell v. DaVison, 6C\ CoDD. 183, 32 Atl 348. 

81 1 Dill. Mun. Corp. I 146. 
II Ex parte Yung Jon, 28 Fed. 308. It has even been held that a law making 

It a misdemeanor to smoke opium Is a valid exercise of the police power. Ah 
Lim v. Territory, 1 Wash. St. lr16, 24 Pac. C\88. 

U RaIlroad Co. Y. Husen, 9r1 U. S.465; Missouri Pac. By. Co. Y. FInley, 88-
Kan. CII5O, 16 Pac. DlS1; Newark" S. O. B. Co By. 00. Y. Hunt, 50 N. 1. x..w~ 
808, 12 At!. 891. 
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cities, and obliging the owners of dwelling houses to make connec
tion with them. Here also ahould be mentioned inspection laws, 
when designed to protect the publio against the introduction of 
commodities un1lt for use. A city ordinance declaring that the cul
tivation of rice within the corporate limits of the city is injurious 
to the public health, and providing for the removal and destruction 
of the growing crops of rice within the limits of the city, is also 
a valid police regulation. II So the state or a olty may lawfully 
forbid the depositing of garbage or filth in any place, public or 
private, except such places as may be designated for that purpose 
by the superintendent of highways. al And a city may prohibit the 
keeping of s~ne within particular districts of the city. If And 
again, a law requiring all physicians and midwives to 'report to the 
clerk of the court, within thirty days after their occurrence, all 
births and deaths which may come under their supervision, is valid 
and constitutional. II 

PUrUy oj Ibod Producta. 
It ia undoubtedly within the legitimate scope of the police power 

to prohibit the adulteration of articles intended for human food, and 
to impose penalties upon those who sell, or offer for sale, tainted, un
wholesome, or adulterated food products. Where the adulteration 
consist. in the addition of IOmething dangel'OWI or deleterious to 
health, the ground of state interference ia very clear. When the 
added ingredient ia harmleas in itself, the sale of the adulterated 
compound may .wI be forbidden, on the ground of the fraud and de
ception practiced in its sale. The sale of provisions unfit for human 
use is indictable at common law." For reasons partly connected 
with the publio health, and partly with the prevention of fraud, It 
ia held that laws prohibiting or regulating the manufacture and 
sale of oleomargarine are valid as an exercise of the police power • 

.. Green v. Mayor, etc., 6 Ga. L 
II Ex parte Culnello, 62 Cal. 538. 
If Com. v. Patch,97 Mass. 221. 
II RoblnBOD T. Hamilton, 60 Iowa, 184, 14 N. W. 202. In order to C!ODJleCt a 

law of tllia kind with the pollee power, It la only necessary to rellect that mod
em sanitary lICIence owes much to the system of registering and repor~ 
dancerous diseases and the locallzaUon thereby of unsanltar'7 aonditloD&. 

II See Swain T. Bchlelfelln, 184 N. Y. 471, 81 N. E. 1025. 
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"Whether the manufacture of oleomargarine, or imitation butter, of 
the kind described In the statute, i8 or may be conducted in such a 
way, or with 8uch sldll and secrecy, as to bame ordinary inspt'ction, 
or whether it involves such danger to the public health as to re
quire, for the pro~on of the people, the entire suppression of the 
business, rather than its regulation in such' a manner as to permit 
the manufacture and sale of articles of that class that do not contain 
noxioua ingredients, are questions of fact and of public policy which 
belong to the legialatiTe department to determine." 60 So also, a 
statute or city ordinance prohibiting the adulteration of milk, pro
viding for an analysis of milk by an authorized milk inspector, and 
prohibiting the feeding of cows on still slops and the Tending of 
the milk of COW8 80 fed, is Talid as an exercise of the police power. U 

The same is true of a law requiring baking powder which contains 
alum to be marked so as to show that fact." And an ordinance is 
Talid which requ.irel the 811m, up of wells on premiaeB where 
bread II made, when ita object i8 to preTent the use of unwhole
some well water in the making of bread for public distribution and 
consumption.'" 
Intozicating Liqu.or& 

That the regulation of the manufactuTe and sale of intoxicating 
]iquol'll is a proper subject for the exercise of the police power, is a 
proposition which has never been doubted. On all the grounds 
which are recognized &II most safely and surely bringing a matter 
within the scope of this power, the production and selling of in· 
toxicants is included within the sphere of its legitimate operations. 
Whatever form, therefore, the regulating or restricting law may SJr 

sume, if it is not in contraTention of some constitutional proTision, 
it is to be sustained as valid on this ground. This has been the deci· 
sion in regard to laws totally prohibiting the manufacture and sale 
of liquors, laws allowing such prohibition to particular parts of the 
state at their option, laws licensing the traffio in liquors, regulating 

60 Powell Y. Pennsylvania. 127 U. S. 678, 8 Sup. Ot. 992, 12G7. Compare 
People T. Man:, 99 N. Y. 377, 2 N. E.29. 

U Com. v. Waite, 11 Allen (Mass.) 264; Com. v. Carter. 132 lluB. 12; State 
T. Campbell, 64 N. H. 402. 18 Ati. ll85; Johnson v. Simonton, 48 caL. 242 . 
.. Stolz v. Thompson, 44 MInD. 271. 46 N. W. 410 . 
.. State Y. Scblemmer, 42 La. ADD. 1166, 8 Bouth. 307. 
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or prohibiting the sale on certain days or in certain places, or to 
particular classes of persons, anthorizing the search for and sei
zure of liquors Ulegally kept for sale, imposing special or punitive 
taxation upon the business, and laws giving a right of action in 
damages to persons injured as a consequence of particular sales 
against the persons making such sales." One of the latest and 
most noteworthy attempt. to regulate the traffic in such a manner 
as to minimize its evils was the South Carolina "Dispensary Law" 
of 1892. This statute prohibited the manufacture, sale, and traffic in 
all intoxicating liquors, except by the officers, and according to the 
1Y8tem, which it created. In effect, it gave to the state itself a 
monopoly of the business of liquor selling, by providing that all 
liquor intended to be sold should be purchased by a state commis
sioner, under the direction of a state board of control, and by him 
retailed to the county dispensers (also state ofticers under the law), 
who were authorized to sell to individuals, under severe restric
tions as to the kind and class of persons to whom such sales might 
be made. The profits of the busine18 were to be for the use of 
the state, and a large sum of money was appropriated for the ex
pense of inaugurating and maintaining the system. The question 
of the validity of thla law first arose in the United States circuit 
court, and it was sustained, as against objections based on various 
clauses of the federal constitution." But afterwards the supreme 
court of the state held it to be void, as confiicting with the consti
tutional right of citizens to liberty, freedom of occupation, and the 
pursuit of happiness. And it was said that the law was not a 
police regulation of the business of selling intoxicating liquors, be
cause it did not prohibit the sale except by the citizens of the state, 
but encouraged such sale by providing that the profits thereof should 

" See Beer 00. T. Maasachusetta, 97 U. S. 25; MugJer v. Kansaa, 123 U. S. 
623, 8 Sup. Ct. 273; Crowley v. Christensen, 137 U. S. SU, 11 Sup. Ct. 13; 
Fisher T. McGirr, 1 Gray, I: Lincoln v. Smith, 27 Vt. 328; State T. Ludington, 
83 WIL 107: Fell v. State, 42 Md. 71: Slblla v. Bahney, 34 Ohio St. 399; 
Bertholf T. O'Reilly, 74 N. Y. 509; Kldd T. Pearson, 128 U. B. I, 9 Sup. Ct. 6; 
Foster T. Kansas, 112 U. B.201, 5 Sup. Ct. 8, 97; Bowmu T. Chlcago'& 
N. W. Ry. Co., 125 U. S. 465, 8 Sup. Ct. 689, 1002; Com. v. Intoxlcatlnc 
Liquors, 115 Mass. 103: Trageser v. Gr8¥.78 lld. 250, 20 At!. 906. 

u Outlnl T. TUlm8D, 54 Fed. 969. 

Digitized by Google 



350 TIlE POueE POWER. (Ch. 14 

enure to the state, and because it gave the state a monopoly of the 
business, and the police power of the state does not ~tend to the 
regulation of a business conducted by itself.4I At a later day, how· 
ever, this decision was overruled; and the law is now sustained as 
valid and constitutional." ? Regulation oj RailwaY'. 

Among the many police regulations adopted by states and cities, 
for the safety and comfort of the public in connection with the op
eration of steam railways, all of which have been held constitutional, 
may be mentioned the following: Laws regulating the speed of 
locomotives and trains in passing through cities and towns;" laws 
requiring railroad companies to light such portions of their road 
as lie within the limits of a city or town; n laws requiring such 
companies to build and maintain highway crossings laid out over 
their track, I. or to build and maintain a bridge where the track 
crosses a turnpike road; 11 laws providing that, where two rail· 
road tracks cross each other at grade, a watchman shall be main· 
tained at the joint expense of the companies, and that all trains 
shall come to a full stop and wait for signal before crossing at th(> 
junction; II laws requiring locomotives to carry a bell of a certain 
weight and a steam whistle, and to ring the bell or blow the whis· 
tle five hundred yards before road crossings, and making the fail· 
ure to give such signals negligence per se; sa laws providing that. 
at all railroad crossings, the railroads crossing there shall erect 
and maintain suitable depots and waiting rooms to accommodat(' 
passengers;" laws requiring that, in the formation of mtted train§!. 
the baggage and freight cars shall be placed in front of the pall' 

"McCullough T. Brown, 41 B. O. 220, 19 B. 111. 41S8. ADd see In fa Lang· 
tohl, 1S7 Fed. 1S70. 

" State T. City Council ot Aiken. 42 S. C. 222. 20 S. 111. 221 • 
.. MobUe &: O. R. Co. T. State, 1S1 Miss. 137; Men T. Ra.llwlL7 00., 88 Mo. 

m. 
"Cincinnati. B. &: D. R. Co. T. Sullivan, 32 Ohio st. 11S2. 
I. Portland & R. R. Co. v. Inhabitants ot Deering. 78 Me. 61, 2 Ati. 870. 
11 People v. Boston &: A. R. Co., 70 N. Y. 569. 
II Lake Shore &: M. S. Ry. Co. T. Cincinnati, S. &: C. Ry. Co., 30 Ohio St. 604. 
II Kamlnltsky v. Railroad Co., 25 S. C. 53 • 
.. State v. Kansas City, Ft. S. &: G. B. Co., 82 Fed. 722; State T. Wabash. 

It. L. &: P. RI. Co., 88 Mo. 144. 
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senger coacbes ; II laws forbidding railroad companies to heat 
their cars with stoves or furnaces kept inside the cars or suspended 
therefrom;" luws requiring them to provide spark·arresters fOl 
locomotives, to keep headlights of a certain reflective power on en· 
gines, and to keep on hand certain means of escape in case of col· 
Iisions or fires ; laws requiring them RlluuaJly to publish their 
tariff of rates for the transportation of passengers and freight; ~7 
laws requiring t hat all railroad ticket offices shall be opened for 
the sale of tickets at least an hour before the departure of each 
train; II laws providing that all passenger trains shall stop at 
least the minutes at each station, unless it should plainly appear 
that the vested rights of the company were unduly prejudiced by 
"uch a regulation. n So, also, it is a competent exercise of the 
pollee power to provide, by general statute, that all railroads in 
the state shall fence their road on both sides and pro,ide sufficient 
eattle guards at all farm and road crossings, under penalty of pay· 
inr aU damages for killing stock caused by their neglect to com· 
ply with SUC~I requirements, and even doubl e damages. ao But such 
statutes cannot go beyond the imposition of such a penalty in 
cases where the fault lies at the door of the company. If the 
law attempts t o make such companies liable for accidents which 
were not caused by their negligence or disobedience to the law, 
bot by the negligence of others or by uncontrolla.ble ca.uses, or 
does Dot give t he company an opportunity to show these facts in 
its own defense, it is void.81 The reasons why railroad companies 

.. ArkaDaaa M. Ry. Co. v. Canman, 52 Ark. 517, 13 S. W. 280. 
II People v. New York, N. H. & H. R. Co. (Sup.) 5 N. Y. Supp. 945. 
It RaUl'08d Co. v. Fuller, 17 Wall. 560. 
I. Brady T. State, 15 Lea (Tenn.) 628. 
I. Galveston, B. & S. A. R. Co. v. Le Glerse, 51 Tex. 189. 
II Blrmtqbam M. R. Co. v. Parsons, 100 Ala. 662, 13 South. 602; Missouri 

Pac. B. Co. v. H umes, 115 U. S. 512, 6 Sup. Ct. 110; Minneapolis & St. L. 
B. 00. T. Beckwith, 129 U. S. 26, 9 Sup. Ct. 207. 
II Zeigler v. Railroad Co., 58 Ala. 594; Ohio & M. R. Co. v. Lackey, 78 III 

55; State v. Divine, 98 N. C. 778, 4 S. E. 417. Railroad comrmoies cannot 
.. eompeUed to erect and maintain residence croesin;::s at thp!r own expense, 
tor the WIe aDel benefit ot individuals. when no statute existed at the time ot 
tile eoDStroct10D ot the road requiring such action on their part. Pt:ople v. 
Detl'Olt. G. B.. M. R. Co., 79 Mlch. 471, 44 N. W. 934. 

Digitized by Goog Ie 
'IlL ..... _.--_ 



852 '.rIIB POLICE POWER. (Ch.14 

may be subjected to thia kind of ponce regulation are very well ex
plained in a declsion of the United States supreme court, from which 
we quote as follows: ''The conclusions of this court have been re
peatedly announced to the dect that though railroad corporations 
are private corporations, as distinguished from those created for 
municipal and governmental purposes, their uses are public, and 
they are invested with the right of eminent domain only to be ex
ercised for public purposes; that therefore they are subject to legis
lative control in all respecta nece88ary to protect the public against 
danger, injustice, and oppression; that the state has power to ex
ercise this control through boards of commissionel'B; that there is 
no unjust discrimination and no denial of the equal protection of the 
lawain regulations applicable to all railroad corporations alike; nor 
ia there necessarily such denial, nor an infringement of the obliga
tion of contracts, in the imposition upon them, in particular in
stances, of the entire expense of the performance of acts required in 
the publio interest, in the exercise of legislative discretioD; Dor are 
they thereby deprived of property without due process of law, by 
statutes under which the result is ascertained in a mode suited to 
the nature of the case, and not merely arbitrary and capricious; 
and that the adjudication of the highest court of a state that, in such 
particulars, a law enacted in the exercise of the police power of 
the state fa valid, will not be reversed by this court on the ground 
of an infraction of the constitution of the United States."·' 

Regula.tion. of Prada and ProfMB'i.on,a. 
In the exercise of the police power, the atate may limit the right 

of employment. Trades and kinds of business which are eBSentia.1ly 
noxious may be altogether prohibited by the legislature, If It shall 
deem such action conducive to the public welfare. No person can 
have a right to engage in the business of gambling, prostitution, or 
any.other avocation which is oontra bonos mores. So also, the legis· 
lature may lawfully forbid the prosecution of any business which, 
though not inherently vicious or immoral, i8 regarded as contrary 
to public policy, or amounts to a depredation upon the lawful rights 
of others. An illustration of this would be the busine88 which is 

.1 New York a: N. IlL Be 00. v. ToWD of Bristol, 151 U. S. 556, 14 Sup. Ot. 
'117. 
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popularly known as "ticket scalping." 8S In the next place, there are 
certain occnpations and professions in which the safety of the public. 
in regard to life, health, or property, is closely and vitally dependent 
upon the possession, by those who practice them, of a competent de-
gree of skill, knowledge, or technical training. And it is within the 
police power of the state to restrict the right to engage in such pr~ 

fessions or occupations to those persons who can show, in some pre
ICribed manner, a satisfactory qualification for their pursuit. Thilt 
princi pie upplies to the professions of physicians and surgeons,64 at
torneys at law,85 druggists and pharmacists,68 plumbers,01 pilots, 

masters of ships, and others. In some states, the statutes reqnire 
that telegraph operators shall have a year's experience, and be ex
amined, and procure a certificate of competency, before being em
ployed on a railroad. And a state statnte requiring all locomotive 
engineers to be examined and licensed by a state court, is valid 
and constitutional. 18 So also is a law requiring, in the caSe of cer
tain classes of employes on railroads, an examination and certificate 
of fitness, as regards color blindness and defective vision, from a 

•• A statu te desl&'Iled to pre'l'ent "ticket scalpIng," which gives to the regu
larl7 appointed agents of railroad companies the exclusive right of selling their 
transportation tickets, and forhlds outsiders from dealing in such tickets, 15 
DOt uncoutltutional as a grant of special privileges to carners, nor on other 
grounds. State v. Corbett, 1\7 MInn. 345. 59 N. W. 317; Burdick v. People. 
149 In 800, 86 N. E. 948; Fry v. State, 63 Ind. 552 . 

•• DeDt T. West Virginia, 129 U. S. 114, 9 Sup. Ct. 231 ; People v. Phlppln. 
70 Mlch. 6, 37 N. W. &>8; Hewitt v. Charier, 1ll Pick. 3:i3; Ex parte Spinuey. 
10 Nev. 323; Austin v. State, 10 Mo. uSl; State v. ForCier, G5 N. H. 42, 17 AU. 

f;77; Wilkins v. State, 113 Ind. 514, 16 N. E. 192. But a statute regula tin!;: 
the practice ot medicine which should discriminate In favor or or against 
one school of medicine would not be valid. Whi te v. Carroll. 42 N. Y. lln . 

•• ID re B radwell, 55 Ill. 585; Bradwell v. Illinois, 16 Wall. 130. But wbll~ 
the r1cht to practice law is a pnvllege, it Is one or which the Individual canno' 
be arbitrarily deprived. That Is, an a.ttorney caunot be disbarred except 
upon the regular presentation ot speCific and adequate charges aga.inst bim, 
and after an opportunity to app:llll' and be heard In his own de!ensa. Pel'coY's 
CaMf>. ~6 ~. Y. :51 . 

•• lltate T. Heinemann, 80 Wis. 2158, 49 N. W. 818. 
aT Singer v. Maryland, 72 Md. 464, 19 At!. 1044 . 
•• Smith T . Alabama, 124 U. S. 461l, 8 Sup. Ot. 564. 

BL.OO NST. L.-23 
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stnte board of medical men." In the nen place, in regard to per. 
IOns who are physically unfitted for the more toilsome kinds of labor, 
as women and children, the state may prohibit, or regulate, their 
employment in those trades which are considered to be detrimental 
to their health and strength. And there are pursuits from which 
it is proper that females or those of immature years should be with· 
held, on account of the evll infiuences to which they would be ex· 
posed. Here the intervention of the state Is to be justified on the 
ground of public morality. Thus, the grant of licenses to sell liquor 
lila.'" 1:(' restricted to men and denied to women. TO And so a statute 
is valid, and a constitutional exercise of the police power, which for
bids the exhibition of any female child, under the age of fourteen 
years, as a dancer, or in any theatrical exhibition, or in any ex· 
hibition dangerous or injurious to the life, limbs, health, or morals 
of the child.ll On a somewhat different ground, it is held to be com· 
petent to forbid the exercise within the limits of a city, or within 
certain designated parts of the city, of any trade which is a nuisance 
or hurtful to the inhabitants, or dangerous to the health of the com
munity, or attended by noisome or injurious odors.72 And in this 
same general class of laws we must include those which regulate 
the carrying on of laundries in cities,TI and those providing for thp 
licensing and regulating of the trade of junk·dealers, pawnbrokers, 
and hawkers and peddlers. The police power is also manifested in 
lawl prohibiting, restaurants to be kept open after a certain hour in 
the evening,U and pro.viding that no intoxicating liquors shall be 
used or kept in any refreshment saloon or restaurant within a 
~ity." 

.1 NubvlUe, O. & st. L. R. Co. T. Alabama, 128 U. 8.96,9 Sup. Ot. 28. 
n Blalr T. KUpatrlck, 40 Ind. 812. As to the validity of laws prohlb1tlnc 

the employment of women III drlnklDC WOODS, under a. constitutional pro
vlalon that ''no person Bha.lI, on account of !lex, be dlaquallfted from eDterlDc 
upon or pursuing allY lawful business, vocation, or protesalon," lee In rtl 
Maguire, G7 Cal. 604; Ex parte Hayes, 98 Cal. GM, 88 Pac. 887. 

n People T. Ewer, 141 N. Y. 129, 36 N. E. 4. 
fI Slaughter· House Cases, 16 Wall. 36; Ex parte Shrader, 88 Cal. 279. 
fa Barbier v. Connolly, 118 U. 8. 27, I) Sup. Ct. 357; Ex parte White. 6T Cal. 

102, j Pac. 186. 
u State v. Freeman, S8 N. H. 426. 
tI State v. Clark, 28 N. B. 176. 
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Regulation of Charges and Prieta. 
It was Once customary, in England and on the continent, for law. 

or royal proclamations to be issued regulating the rates of chargee 
to be made for various kinds of services, the wages of labor, and also 
the price of various commoditiea. But the modern idea of freedom 
In business requires that such matters shall be left almost wholly 
to private arrangement. Government interference, in fixing wages 
or prices, is regarded as an unlawful invasion of personal liberty, 
except in so far as it may be justified by public exigencies. . There 
are still, however, some cases in which private arrangements may be 
controlled by public law, under the police power. The authorities 
have the power to fix or regulate prices and charges when the busi
ness in question is one "affected with a public interest." "Looking 
to the common law," says Chief Justice Waite, "we find that when 
property ia 'affected with a public interest, it ceases to be juris 
privati only! This was said by Lord Chief Justice Hale more than 
two hundred years ago, and has been accepted without objection 
as an essential element In the law of property ever since. Property 
does become clothed with a public interest when used in a manner 
to make It of public consequence and aftect the community at large. 
When, therefore, one devotes his property to a use in which the 
public has an interest, he in effect grants to the public an Interest 
in that use, and must submit to be controlled by the public for the 
-common good to the extent of the interest he has thus created!'" 
It Is not easy to say what the phrase "afteded with a public inter
est" exactly means. But the authorities appear to use It as de
scriptive of a business which is indispensable to the comfort or 
convenience of the whole community, or which directly affects 80 

large a proportion of the people that the public prosperity and wel
fare may be considered to depend, in some measure, upon its being 
conducted upon fair and just principles and without unreasonable 
exactions. But even In respect to occupations of this class, the 
power of the state is limited by the role that a power to limit or 
regulate is not a power to destroy, and the legislature may not 
-compel such persons to lend their services without reward, nor can 
it appropriate their property for public use except upon compen-

we MUDD v. Illinois, 94 U. S. 118, 128. 
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sation made; neither can it, In the exerciae of this power, establish 
regulations obviously and grossly unjust or discriminating.71 

The clasa of persona whose businesl is dected with a public in
terest clearly lucludes common carriers. Thus, in consequence of 
the public nature of the services performed by railroad companies, 
the state has power to regulate the charges they may make for their 
lrernces and accommodations, at least in 80 far as to require that 
they shall not be unreasonable in amount. TI And this may be done 
through the intervention of a railroad commission appointed by 
state authority." And on a similar principle, it Is competent for 
the state to regulate the rate of charges to be made for the stor
age of grain in elevators, which are declared by the state CODSti

tution to be public warehouses. so So, also, public mills, whether 

n MUDD T. DUnoll, M U. 8. 113; Wabuh, st. L. .. P. By. 00. T. DUnoll, 
118 U. S. M7, 7 Sup. Ct. '-

TB Chicago, B. &: Q. R. Co. v. Iowa, 94 U. S. 1M; Dow T. Beldelman, 1.25 

U. S. 680, 8 Sup. Ct. 1028. But when a state legislature establishes a tarilf 
or raJIrald rates 10 unreasonable u practically to destroy the value ot the 
property ot the compsnles engaged In the carrying business, courta ot the 
United Stat .. may treat It II a Judicial question, and hold such legislation 
void, as depdvlna the companies of their property without due process ot 
law, and as deprlTlng them of the equal protection ot the laWI. st. Loull .. 
S. F. By. Co. v. Glll, ll56 U. S. 649, 115 Sup. Ct. 484. 

" But see Chlcqo, M ... st. P. R. Co. v. Mlune80ta, 184 U. S. 418, 10 Sup. 
et. 462, 702. In this case It appeared that a statute ot Minnesota required 
all railroads, In respect to such portion ot their route as lay wholly within 
the state, to make equal and reasonable charges for their services &I car
riers. It also established a rallroad commiSSion, which was Invested with 
power, whenever it should flnd that a carrier amenable to the statute was 
making unequal and unreasonable charges, to require It to adopt such 
charges as the commission should declare to be equal and reasonable. The 
law W&l 80 tramed as to make the decision ot the commission anal and con
clusive, and It pve the carrier no opportunity to contest the reasonableneBB 
of the tarllf ot rates which It was required to adopt, but laid It open to pun
Ishment for fallure to comply with the orders of the commission. Thll atat
ute W&l held to be unconstitutional and Told. on account of the arbitrary 
power which it lodged In the commission. In a matter which WII properly 
ot Judicial cognizance, and deprived the carrier of Ita constitutional right 
to a hearing by due process of law. ' 

80 MUDD T. Illinois, 94 U. S. 113; Budd v. New York, 143 U. S. 1511, 12 Sup. 
Ot. t68. 
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for the 88.winl of lumber or the grinding of grain, are dedicated 
to a public use, so far as that the legislature may lawfully regulate, 
the manner of their use and the rates of toll to be charged.11 And 
it II said that the business of insurance against loss by Are is a 
proper subject for regulation, under the exercise of the police 
power of the state. l • 

~oJLahr. 
In regard. to the extent to which state fnterference lIlay rightfully 

go in the regulation of labor and industrial p.mployment, the rule 
deducible from the best authorities must be ltated to be thil: Any 
and all lawl may be pused which may be necessary to protect the 
physical atety, health, or morals of the classes employed In these 
pursuits, or of the general public as affected by them, but beyond this 
the authorltyof the state 11 generally limited by the right of private 
oontraot;. To illustrate, a law prohibiting the employment of women 
and chfidren in laboring In any manufacturing establishment more 
than sixty hours per week, is valid and constitutional. II And so 
il a ltatute prelcribiJlg the means and manner of ventilation to be 
adopted In coal mines for the safety and health of persons employed 
theftfn.1t Nor could any constitutional objection be taken to laws 
requiring employers who use dangerous machinery to take reason
able precautions to protect tlleir lervants from injury. In Michi
gan, It is Raid that, In the exercise of the police power, the state may 
prescribe regulatiou for the protection of those who, by their COD

-tract of employment, willingly perform dangerous aemce, and have 
no legal remedy if Injured; such as acts requiring ire escapes on 
high buildings, requiring dangerous machinery to be cowred or 
otherwile made safe, requiring emery wheels to be provided with 
blowers to earry off the dust, and the like. II In a late work It is 
atated that "New York and :l\Iassachusetta have puaed .lawl to 
regulate the manufacture and sale of clothing made in unhealthful 
places, directed against the so-called 'sweating system.' TIle Malla-

II State T. Edward., 88 Me. 102, 29 Atl. MT. 
I. Com. T. VroomaD, 164 Pa. St. 306, 80 At]. 21T. 
II Com. T. Hamilton Manuf'g Co., 120 UalS. 383. 
It Com. T. Bonnell, 8 PhIlI1. 534. 
II People T. Smith (Mich.) 6G N. W. 882. 
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chusetta statute requires a Ucense to be obtained and a label to be
uled with the words 'Tenement Made.' The New York statute re
quires a permit and a tag giving the state and town where the ~ 
ticles are made. These laws baTe yet to pua the test ot th& 
courts."" But undoubtedly there are su1Dcientrea80ns to justitytheir 
enactment. But on the other hand, laws have been passed in several 
ot the states limiting the hours ot labor, or providing that so many 
hours shall constitute a day's work. So tar as regards the employ
ment ot women and children, the welfare ot society is 80 intimately 
connected with regulations ot this kind that there can be no question 
as to their vaUdity. Where the regulation applies (as in some states) 
to emploYM on ratIroads, such as conductors and locomotive en
lineers, it is easily seen that the safety ot travelers may depend on 
their not being overworked. In other cases, the law allows employ· 
er and employ~ to agree upon difterent hours. But where none ot 
these circumstances apply, it is very doubtful whether such law. 
do not unwarrantably interfere with the right ot contract. IT A stat· 
ute requiring certain classes ot corporations to pay their employ~s~ 
wages once a week is unconstitutional for this reason." And the 
same is true ot a statute torbidding mining and manufacturing 
companies to keep truck stores or to pay wages in store orders.'· 
(Where such stores are maintained, the employ~s are generally re
quil't"d to take out a part ot their wages in clothing, groceries, or 

.. PNDt. Pollee Powers, 61, note. 
"In Colorado, It la held that a law prohlbltlng mining and manufacturlrig 

eompanl_ to contract with their employ(!s for labor for more than eight hour. 
a da7 1a lJl T1olatlon of the right of parties to make their own contracts, un· 
der the fourteenth amendment and the constltutlon of the state. In re Elght
Hour Bill. 21 Colo. 29, 39 Pac. S28. On the other hand, by Rev. St. U. S . 
• 8788, It Is provlded that "eight hoon shall constltute a day'. work for aD 
laborers, workmen, and mechanic. employed by or 011 behalf of the govern
ment of the Unlted StateL" On the constructIon of this statute, see U. S. 
T. Martin, 94 U. S. 400. 

II Bruevllle Coal Co. T. People, 147 m. 66, 8ft N. ]!I; 62. Compare Stat& 
T. Browrn & Sharpe Manut'g Co., 18 R. I. 16, 25 Atl. 246. 

II ~rer T. People, 141 m. 171, 81 N. E. 895; State T. Locmla, 115 Mo. 
807, 22 S. W. 8M; Godcharl. T. Wlpman, 118 Pa. St. 481, 6 Atl. 8M; 8tat& 
T. GOQC1w1ll, 88 W. VL 179, 10 S. E. 285; Hancock v. Yaden, 121 lDd. 866, 28 
If &... And ... Archer T. James, 2 Best & S. 67, 78. 
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other supplies from the store. That is, they are paid, wholly or in 
part, in orders on the stores, whereby the company makes a profit). 
In Massachusetts, a statute providing that "no employer shall im- . 
pose a fine upon, or withhold the wages or any part of the wages 
of, an employ' engaged at weaving, for imperfections that may 
arise during the process of weaving," was held unconstitutional. 10 

And in Illinois, the same conclusion was reached with regard to a 
law which provided that, in all cases where miners were paid on 
the basis of the amount ot" coal mined, the coal 'should be weighed 
on the pit cars before being screened, and the compensation should 
be computed on the weight of the unscreened coaL The court said: 
"There is nothing in the business of coal mining which renders 
either the employer or employ' less capable of contracting in re
spect to wages than in any of the other numerous branches of busi
ness in which laborers are employed under analogous eonditions." t1 

Regulation of Rights of Property. 
The police power of the state over private prope'rty and rights of 

property ia based on the principle that all property is held subject 
to the supervision of the government, in order that it may prevent 
the use of property to the injury or prejudice of others. Many 
limitations upon the owner's absolute control of his property, Im
poeed by authority of the government in order to restrain him from 
so using it as to work detriment to the community or to the rights 
of other owners, have been noticed or suggested in what has already 
been said in this chapter. For example, the use of property for 
the carrying on of noxious, offensive, or dangerous trades, may be 
prohibited or regulated. And in the exercise of the same power, 
the right to acquire and hold real estate may be restricted to 
native or naturalized citizens. Again, there la "a power of the 
legislature to establish regulations by which adjoining lands, held 
by various owners in severalty, and in the improvement of which all 
have a common interest, but which, by reason of the peculiar natural 
condition of the whole tract, eannot be improved or enjoyed by any 
of them without the concurrence of all, may be reclaimed and made 
useful to all at their joint expense." tI Or, as it is stated by the 

foG Com. T. PelT1, 1M H888. 117, 28 N. lD. 1128. 
n Ramsey v. People, 142 Ill. 380, 32 N. E. 364. 
II Wurta v. Boqland, 114 U. S. 606, 5 Sup. at. 1088. 
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court in New Jersey, ''It is in the power of the go¥ernment to pre .. 
scribe public regulations for the better and more economical manage
ment of property of persona whose property adjoins, or which, for 
eome other reason, can be better managed and improved by some 
joint operation, auch as the power of regulating the building of party 
walla, making and maintaining partition fences and ditches, con .. 
atructing ditches and sewers for the drainage of uplands or marshes, 
which can more advantageously be drained by a common sewer or 
ditch.va On this principle, a statute authorizing milling companie. 
to overflow the lands of upper riparian proprietors, by the construc
tion of their dams and other works, upon payment of proper compen
tl8.tion for the injury caused thereby, is not an unlawful appropria
tion of property to private uses, nor does it deprive such persons of 
their property without due proce88 of law. Such an act "is clearly 
valid as a just and reasonable exercise of the power of the legislature, 
having regard to the public good, in a more general sense, as well 
... to the rights of the riparian proprietors, to regulate the use of 
the water power of running streams, which without some such regu .. 
lation could not be beneficially used." t4 Again, many of the au .. 
thorities hold that the legislature, acting as the guardian and pro .. 
tector of those who are disabled to act for themselves by reason of 
infancy, lunacy, or other like cause, may constitutionally pass either 
general or private laws under which an eJfectual disposition of their 
property may be made. And in some of the casea such a power 
18 justified (with more or less distinctness) as a part of the police 
power." 

.. Coster T. TIde-Water 00., 18 N. J. Eq. M. And see Tumer T. N:ye, 1M 
Maaa. ~'19, 28 N. E. 1048. But In a case In Massachusetts, It appeared that a 
provincial statute authorized persons building brick or stone houeea In Boston 
to set half the partltlon wall on the adjolnln. lot, and provtd~ that the ad .. 
JolDlng owner, when he came' to build, might use such wall, on paying hall 
Ita coat. This act was held void. The police power, It was said, "does not 
Juatlf:y authorizing ooe maD to appropriate and use the property of another 
wtthoot hla consent and without adequate compensation." WllkIDa T. Jewett, 
189 Mua. 29, 29 N. E. 214. 

fA Head v. Manufacturing Co., 113 U. S. 9, ~ Sup. Ct. 44L 
•• See Brevoort T. Grace, ~ N. Y.~; RIce v. Parkman, 18 Mass. 828. 
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Lat.ot .AgaWt Praud and OppreBBion, 
The protection of the whole community, or of classes of indivldu

all, against fraud, overreaching, and oppression, is a legitimate de
partment of the police power, IDstorically this is shown by the 
old market laws, against engrouing and forestalling, and the crim
inallaws against fraud and conspiracy which have always existed; 
and theoretically it is justi1led by the consideration that one of 
the functions of the state is to protect all citizens in the equal en· 
joyment of their rights. "The decisions," says a learned judge, 
"show that the right of self-preservation, which exists in the com
monwealth no leu than in the individual, may, in some circu,mstan
ces, justify limitations upon freedom of contract, and that when for 
any reason (for instance, the existence of a monopoly) real liberty of 
action is wanting on the side of one of the parties, in dealings form
ing part of the activities of civilized society, a reasonable check may 
justly be placed by law upon the power of the other to oppress bis 
fellow citizen." 91 And it is to this head that we must refer the laws 
for the protection of infants, married women, lunatics, and seamen, 
10 their business dealings. But no such power is applicable to the 
oontracta and employment of laboring men, merely as such, as has 
been already shown. Usury laws proceed upon the theory that 
the lender and the borrower of money do Dot occupy the same rela
tions of equality that parties do in contracting with each other in 
respect to other matters, and that the borrower's necessities de
prive him of freedom in contracting and place him at the mercy of 
the lender. tT On the same general principle are to be considered 
the statutes regulating dealings in patent rights, those providing 
fOl' the inspection of goods intended for sale or export," those for 
the inspection and regulation of weights and measures,1It those 
r(>glliating the weight of bread,lOo and ordinances requiring hay 
1lnd coal to be weighed on public scales or by public weighers.101 

tl State T, LoomIs, 1115 Mo. 307, 22 S. W. 350, dIssenting opinion of Bar-
day, J. 

IT Frorer T. People, 141 Ill. 171,81 N. E. 3915 • 
.. Turner T. Maryland, 101 U. S. 38, 2 Sup. Ot. "
tt R1tehle v. Boynton, 114 Mass. 481. 
uo Mayor of Mobile v. Yullle, 3 Ala. 187. 
101 Stokes T. New York, 14 Wend. (N. Y.) 87; Yates T, Otty of Milwaukee, 
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And so, in New York, the court sustained a law which was intended 
to empower manufacturers of sparkling and aerated waters to 
stamp their bottles with a device or trade-mark and have the same 
registered, and which made it a criminal offense for all other persona 
to fill such bottles with the substances for which they were intend
ed, or to sell the same without the written consent of the manu
facturer or unless purchased from him.loa 

Samtt-Morwpolia, 2\ou8te, StrVea, and Boycotta. 

Trusts, monopolies, corners, engrossing of the market, and other 
combinations in restraint of trade or intended to raise prices, are 
all unlawful at common law, and it is within the police power of 
the state to prohibit them or punish those promoting them. All 
contracts which have a tendency to sti1le competition, or to ore
ate or foster monopolies, with a view unreasonably to increase the 
market price of commodities, are against publio interest and con
trary to public policy_loa For instance, a "corner," whether to 
affect the price of articles of commerce or the price of vendible 
stocks, by confederation to raise or depress the price and operate 
on the markets, is a conspiracy_1U A pool or trust formed by the 
manufacturers of a given commodity, giving to a central commit
tee exclusive authority to regulate the price and grade thereof. 
and prohibiting the members of the association from selling the 
article except through the trust, and at the established prices, 
tends to create a monopoly in restraint of trade, and is void as 
against public policy, and will not be aided by the courts_lOa The 
congress of the United States, so far as the matter lies within its 
jurisdiction, has taken action to prevent the formation of sucb 
trusts and pools_ An act of 1890 declares that all contracts, com
binations, or conspiracies in restraint of trade are illegal, and 
makes it a misdemeanor for any person to make or engage in them, 
or to monopolize, or attempt or conspire with others to monopolize, 
any part of the trade or commerce among the several states or 

III People T_ Cannon, 139 N. Y. 82, 34 N. E. 759. 
10. Texas & P. Ry. 00. T. Southern Pac. Ry. Co., .1 La. Ann. 9'70. 8 Ioutb. 

888. 
1" Morrla Run Coal Co. T. Barclay Coal 00., 68 Pa. St. I'll. 
••• Central Oblo Salt Co. T. Guthrie, 85 Ohio Bt. 688. 
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with foreign nation .. 1 " So, alllo, the interstate commerce aet for
bids carriers subject to its provisions from entering into any agree
ment for pooling the freights, or dividing the gross or net earnings, 
of di1ferent and competing railroads.loT In the absence of some 
such statute, the illegality of such combinationa is not perfectly 
clear. In some states, it is held that an agreement forming a 
traffic association between a number of railroad companies, by 
which a managing committee is authorized to 1lx freight rates, no 
member being allowed to reduce them, is illegaPO' But in others 
it is considered that a contract between rival and competing rail
roads, made for the purpose of preventing competition, but not for 
the purpose of raising the prices of transportation above a rea
sonable standard, is not against public policy.'" 

Strikes and boycotts, when accompanied by, or resulting in, any 
trespass upon the rights or property of others, or operated by 
means of violence, threats, or any coercive measures, are likewise 
illegal, and sometimes amount to breaches of the criminal laws. 
In an early and leading case on this subject it was held that an in
dictment lay against certain journeymen tailors for conspiring to 
raise the price of their labor by refusing to work until the increase 
demanded should be granted them.1l0 So, also, it is an indictable 
consp'racy for several employ~s to combine and notify their em
ployer that, unless he discharges certain enumerated persons, they 
will, in a. body, quit his employment.1l1 On the same general prin
ciple, a combination formed for the purpose of boycotting a person 
or firm is a criminal conspiracy and an indictable offense at com
mon law.111 Thus, a combination or conspiracy by a trades union 
to boycott a newspaper for refusing to unionize its office is ille
gal and unlawful, and will be enjoined by a court of equity; and 
equity will enjoin the publication and circulation of posters, hand· 

I .. See U. S. T. Patterson, M Fed. 605. 
"T 24 Stat. 880, I 15. 
1 .. Gulf, C. & S. F. Ry. 00. v. State, 72 TeL 404, 10 B. W. 81. 
"t Manellester & L. R. R. v. Concord R. R., 66 N. H. 100,20 AtL 888. 
111 Rex T. lourneymen-TaUon of Cambridge, 8 Mod. 10. 
111 State T. Donaldson, 82 N. 1. Law, 181. 
111 Crump'a Cue, 84 VL 927, 8 S. B. 820; State T. Stewart, 159 Vt. 211, • 

Atl. CiI59. 
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bills, clrculal'l, etc., printed and distributed in pursuance of such 
combInation or cODspiracy.UI 

lUgulation oj Roada and StTeela. 
The power of a municipal corporation to order sidewalkl of & par

ticular kind to be laid, and to assess against the abutting property 
owners an amount necessary to pay for the same, and to pay for 
keeping the same in repair and proper condition for the use of the 
public, is generally upheld upon the ground that it is a proper ex· 
ercise of the police power. And it is held that a statute authorizing 
a city to contract for sprinkling and sweeping the streets at the cost 
of the property owners along the line of such streets, fa valid and 
constitutional.1u So, also, it has been held to be a competent exer, 
cise of the police power to require residents in cities to keep their 
sidewalks clear of ice and snow, under a penalty or under pain of 
having it removed by the public authorities at their expense. Such 
a law is not a tax or burden, and is not unequal or partial. The 
validity of such ordinances is sustained on the ground of the special 
power and opportunity which the individual residents p0BBe8S to 
discharge this public duty with that despatch which the comfort 
and welfare of the whole .community require, and also in view of 
their peculiar interest in its performance.111 The right of a city 
to take the land of a riparian proprietor to enlarge a roadway which 

111 Ouey T, Union, ~ Fed. 18(5. 
lU RelDken T. FuehrlD«, 180 Ind. 882, 80 N. E .• 18. Tbe IllUDe prlDdple ~ 

piles to gradIng, curbing, or paving streets and laying sewers, at the coat, or 
pal"tly at the coat, of abutting lot owners, the point, In all these caaea. beiDa 
that the charge upon such owners Is not a tax but a local assessment tor 
special beDeftts, and that they cannot complain that they are deprlyed of their 
property without due process of law or without compensation. But It Is verr 
doubtful whether these enactments are refersble to the pollee power. properl1 
and strictly 80 called. If such statutes are not unconstitutional as an exercise 
of the power of taxation. In a modified form, It Is enough, and the poUee power 
need not be Invoked for their justification. 

111 Goddard, Petitioner, 16 Pick. (MaBtI.) 15M; VUlage of Carthage T. lI'rId
erick, 122 N. Y. 268, 215 N. E.48O. But In Illinois, the courts bave refa8ed to 

sustain laws of this character, holding that the sldewalk Is a part of the publle 
highway. under the care and control of the munlelpallty. and In which till 
abutting lot owner haa no oth .. or different In\81'est than aD the other cltJ. 

senL Grldlq T.OIq of Bloomington, 88 ~ 554; Clq of Chlcap T. O'Brlea, 
111 m G82. 
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has been encroached on by the waters of the river is an exercise of 
the police power vested in the city by the state, and not of the power 
of eminent domain; and hence an ordinance directing the appropri
ation of land for such a purpose, without compensation to the ri
parian proprietor, is not unconstitutional.u , 

Game Law. 
The preservation of game and fish has always been treated aB 

within the proper domain of the police power, and la\ys limiting the 
Ie8SOn within which birds or wild animals may be killed or exposed 
for sale, and prescribing the time and manner in which fish may be 
caught, have been repeatedly uplleld by the courts.1l7 And the pro
hibition may be extended so as to include fish which have been arti
ficially propagated or maintained.us 

State Engaging in Business. 
The police power of a state to regulate a business does not in

clude the power to engage in carrying on that business. On this 
ground a statute of Minnesota, providing for the building and main
taining, at the charge of the state, and under the supervision of a 
commission, of a warehouse and grain elevator, was held unconstitu
tional.118 And the reader will remember that this was also the ob
jection which at first prevailed against the South Carolina dispensary 
law, mentioned a few pages earlier. In Massachusetts, it is held that 
the furnishing of gas and electricity for illuminating purposes is a pub
lio service. And the performance of this service can be delegated 
by the legislature to cities and towns for the benefit of themselves 

and their inhabitants, and such cities and towns may be authorized 
to impose taxes for this purpose upon their inhabitants, and to estab· 
lIsh reasonable rates which the inhabitants who use the gas or elec
tricity may be compelled to pay.120 But in the same state, a few 

11' Ruch T. CIty of New Orleans, 43 La. Ann. 275, 9 South. 478. 
11' Lawton v. Steele, 152 U. S. 133, 14 Sup, Ct. 499. 
111 Com. T . GUbert, 160 Mass. 157, 35 N. E. 454. 
11. RIppe T. Becker, 56 Minn. 100, 57 N. W. 33l. 
1I00plDlon of the Justices, 150 Mass. 592, 24 N. E. 1084. The same decision 

was made in Ohio in regard to cities rW'llislllllg- a supply of natural gas fot" 
pubUc and prIvate use, and Issuing bonds to cover the expense ot the 
wella, works, etc.. State v. City of Toledo, 48 Ohio St. 112, 26 N. E, 1061. 
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years later, when the legislature propounded the following question 
to the supreme court: "Is it within the constitutional power of the 
legislature to enact a law conferring upon a city or town within this 
commonwealth the power to purchase coal and wood as fuel, in ex
cess of its ordinary requirements, for the p111'pose of selling such ex
cess, so purchased, to its own citizens?"· a majority of the court (dve 
judges out of'seven) answered it in the negativePl 

LIMITATIONS OF THE POLlCE POWER. 

155. It Is necessary to the validity of police regulations 
that they should not-

(a) Violate any provision of the federal. or state con
stitution. 

(b) Interfere with the exclusive jurisdiction of con
gress. 

(c) Unlawfully discriminate against individuala or 
claases. 

(d) Be unreasonable. 
(e) Invade private rights of liberty or property un

necessarily. 
(f) They must actually relate to some one or more of 

the objects for the preservation of which this 
power may be exercised, and be proper and 
adapted to that purpose. 

IAmiiatitmB utWr FedemZ OmBtitution. 
In the nice adjustment of rights and powers between the states 

and the Union, questions frequently arise which require a deter
mination of the relative scope of the police power of the state a::1d 
the authority Tested in congress, In such cases, the integrity of 
each must be preserved, without encroachment upon the other. 
The jurisdiction secured to the federal government by the constitu
tion sets a limit to the police power of the states. ''The subjects 

,. -
111 OplDiOD of the Justices, 1M Mass. 698, 80 N. E. 1142. These cases are 

Illterestlng and important as tending to sllow how our constlt.utlous are op
posed to state socialism, or to the wielding ot municiplLl pow~ra III the dl
recl10D ot co-operatlve busiDess enterpriseL 
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upon which the state may act are almost infinite; yet in its regula
tiODl In respect to all of them there is this necessary limitation, 
that the state does not thereby encroach upon the free exercise of 
the power vested in congress by the constitution." 112 Yet a state 
has the same unlimited jurisdiction over all persons and things 
within its territorial limits as any foreign nation, where that juris
diction is not surrendered or restrained by the federal constitution, 
and "all those powers which relate to merely municipal legislation, 
or what may perhaps more properly be called internal police, are 
not thus surrendered or restrained, and consequently in relation to 
these, the authority of a state is complete, unqualified, and exclu
sive." 123 For instance, notwithstanding the exclusive power of con
gresa to grant patents for inventions, it still remains within the 
power of each state to make reasonable police regulations to pro
tect the purchaser of patent rights against fraud and imposition 
ID their sale, and also to ll'gulate, or exclude fro~ its internal com
merce, articles which ita legislature may deem dangerous, noxious, 
or unfit for use, although covered by patents.1U But while the 
state bas power to protect itself by lawful police regulations, they 
must not be inconsistent with any of the terms of the national con
Itltution, such as those provisions which guaranty to citizens of one 
.tate the rights and privileges of citizens in all the states, or which 
prohibit the states from abridging the privileges and immunities 
of citizens of the United States.lI l Again, the requirement that no 
.tate shall paas any law impairing the obligation of contracts im
poses a limitation upon the police power. But if the alleged con
tract Involves a relinquishment or surrender of that power to in· 
divlduals or corporations, it i. one which the legislature would have 

III W. U. TeL 00. v.Pendleton, 122 U. S. 347, 7 Sup. Ct. 1126 . 
••• Ma70r, etc., of CIt7 of New York v. Mlln, 11 Pet. 102, 139 . 
... PatterlJon v. Kentucky, 97 U. B. 501; Reeves v. Oornlng, 51 Fed. 774; 

III re Brosnahan, 18 Fed. 62 • 
... For example, a state law providing for the Inspection of anImals In

tended to bet slaugbtered for human food cannot be regarded as a rightful 
aercUe of tbe pollee ~"\fer If the Inspection prescribed Is of sucb a chnr
acter, or Is burdened with 8Uch condltlona, as will prevent the Introduction 
IDto the state of BOund meats, the product of animals slaughtered In other 
statea. Minnesota v. Barber, 136 U. S. 313. 10 Sup. Ct. SG2j Bl"Immer v. 
BebllWl, 188 U. S. 78, U Sup. at. 213. 
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no power to make, and therefore, being void, may be abrogated by 
the same or a succeeding legislature.1S• Again, neither under this 
power nor any other exercise of governmental authority, C8.Il the 
citizen be deprived of his property without due process of law. At 
the same time, it is "the settled doctrine that, as government Is or
ganized for the purpose, among others, of preserving the public 
health and the publio morals, it cannot divest itself of the power 
to provide for those objects, and that the fourteenth amendment 
was not designed to interfere with the exercise of that power by the 
states." liT 

&ate Polw pmMJr and eM Regulation oj Clnnmerce. 
It is often difficult to determine the boundary line between the 

police power of the state and the commercial power of congress. 
But the solution is to be found in their co-ordination and not in 
their antagonism. The power of the national government to reg
ulate foreign and interstate commerce, and the power of the indi
vidual state to enact regulations for its internal police, are co-oOOl
nate powe1'8. Each must be preserved entire, but neither must en
oroach upon the other. On the one hand, oongretJ8 haa no power, 

11. The leading cue on this point Is Beer 00. v. Massa.chusetta, 97 U. S. 
25. '.L'be quel1tion at Issue was whether the charter of a pt'ivute corporation, 
Iluthorlzlng It to engage In the manufacture of malt liquor, and, as Incidental 
thereto, to dispose ot the products, constituted a contract protected against 
subsequent legislation prohibiting the manutacture ot liquors within the state. 
The beer company claimed the right under Its charter to'manutacture and 
sell beer without limit as to time, and without reterence to any exigencies 
In the health or morals ot the community requiring such manutacture to 
cease. It was decided that whlle the company acquired, by Its charter, the 
capacity, as a corporation, to engage In the manutacture ot malt liquors, ItI! 
business was at all times subject to the same governmental control as ltke 
business conducted by individuals; and that the legislature could not divest 
Itselt ot the power, by such appropriate means, appllcable alike to Indi
viduals and corporations, as Its discretion might devise, to protect the 
lives, health, and property ot the people. or to preserve good orllcr and the 
public morals. The prohibitory enactment ot which the beer company 
complained was held to be a mere pollee regUlation, which the state could 
establish even had there been no reservation ot authortt)' to amend or re
peal its charter. 

liT Powell Y. Pennsylvania, 127 U. S. 678, 8 Sup. Ct. 992, 12IS'l; MUDD T. 

IUlnoia, 94 U. S. 113; MUDD T. People,69 Ill. SO. 
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under pretense of regulattn, commerce, to Interfere with the do
mestia poUce of the ltate. On the other hand, the state baa no 
power, under pretense of police regulations, to interfere with the 
paramount control of congress over commerce. "The police power 
()f a state and the foreign commercial power of congress must stand 
together. Neither of them can be so exercised as materially to 
affect the other. The sources and objects of these powers are ex
olusive, distinct, and independent, and are essential to both govern
ments. The one operates upon our foreign commerce, the other 
upon the internal concerns of a state." 111 While a state, for exam
ple, in the exercise of its police power, may enact sanitary laws, 
quarantine laws, and reasonable inspection laws, and while it may 
take such action as will prevent the introduction into the state of 
convicts, paupel'lt and persons or animals suffering from conta
gious or infectious diseases, yet it may not interfere with transpor
tation into or through the state, beyond what is absolutely necel
IIIlry for Its self-protection. It may not" under cover of exerting ita 
police power, substantially burden or prohibit either foreign or in
terstate commerce.lIl1 A tax on immigrants is an un}awful inter
ference with foreign commerce, and cannot be justified as an exer
cise of the police power.lIO But on the other hand, a state law au
thorizing the erection of a dam across a small navigable creek, in 
order to exclude the tide and reclaim an unhealthy marsh, is not a 
regulation of commerce, but the exercise of the right, common to 
every state, to adopt such measures as will, in the opinion of the 
legislature, promote the health of the inhabitants or give additional 
value to the land.lIl 

The limitation of the police power of the state, when it comes ID 
conflict with the commercial power of oongress is well llIustrated 

111 LIcense Calles, C) How. 1504, 592; RobbIns v. Shelby 00. 'l'axlng DIrt., 
120 U. S. 489, 7 Sup. Ct. 592; Sherlock v. Alling, 98 U. S. 99. A police reg
ulation of a state problbltlng the runnIng of freIght trains on Sunday III not 
invalId, as Interfering wIth Interstate commerce, although In effect It pre
ventI freIght traIns from passing through the state on that day from and to 
adjacent states. HennIngton v. Georgia, 168 U. S. 299, 16 Sup. Ct. 10&6. 

lit RaIlroad Co. v. HuseD, 9C5 U. S. 465. And see Klmmlsh T. Ball, 129 11. 
I. 217, 9 Sup. Ot. m. 

110 Henderson v. Mayor of CIty of New York, 92 U. S. 259. 
111 Willson v. Blackbird Creek Marsh 00., 2 Pet." 246. 

BL.OONST.L.-24 
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by cerialD decisionl touchin, the traftlc In intoxicating liquors (a 
subject admittedly within the general scope of the pollce power) 
to which we now direct the attention of the reader. It had been 
settled that, as regards foreign commerce, the power of congress 
was exclusive, and that no state had the power, by taxatien, license 
laws, or otherwise, to impose any burden upon the importa.tion or 
sale of anI article authorized by the laws of congress to be imported 
into the country, so long as it remained in the hands of the importer 
and in the original bale, package, or vessel in which it was im
ported." t But it was supposed that the rule in regard to com
merce between the states was different, at least to the extent that 
the several states might legislate upon the subject unless and until 
congress should pass an act occupying the ground. In the case of 
Pierce v. New Hampshire 111 the inquiry was as to the constitution
ality of a law of New Hampshire, prohibiting the sale of liquor 
without a license, in its application to a case where the article sold 
was a barrel of American gin, purchased in Boston, and carried 
coastwise to a landing in New Hampshire and there sold by thl' 
importer in the same barrel. It was adjudged that the state law 
might validly apply to a sale under these circumstances, and that, 
in such application, it was not inconsistent with the provisions 
of the federal constitution. The grounds of this decisiou wel'e 
summed up by Taney, C. J., in his opinion in the case, as follows: 
"Upon the whole, the law of New Hampshire is in my judgment 
a valid one. For although the gin sold was an import from another 
state, and congreu have clearly the power to regulate such impor
tations, under the grant of power to regulate commerce among the 
several states, yet, as congreu has made no regulation on this sub
ject, the tramc in the article may be lawfully regulated by the state 
as soon as it il landed in its territory, and a tax imposed upon it, 
or a license required, or a sale altogether prohibited, according to 
the pollcy which the state may suppose to be its interest or duty 
to pursue." And thus the law remained for many years. It was 
the settled doctrine that liquors transported from one state into an
other were subject to the laws of the latter state relating to their 
laIe, to the same extent as any other liquors already lawfully with-

111 Brown T. Maryland, 12 Wheat. 419. 111 License Cues, 5 Bow. 504. 
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in the state, and could not be BOld at the place of destination, either 
in the oriatnal packages or other form, except as the laws of the 
.tate might prescribe; and that the police power of the state, ao 
exercised, did not infringe on the power delegated to congress to 
regulate interstate commerce. But in 1890, a similar question 
GalDe again before the United States supreme court, in the case 
of Leisy v. Hardin,1" and'then the License Cases were overruled. 
It was held that, inasmuch as interstate commerce, consisting in the 
transportation, purchase, sale, and exchange of commodities, fa 
national in its character, and must be governed by a uniform system, 
80 long as congress does not pass any law to regulate it,. or allowing 
the states to do BO, it thereby indicates ita will that such commerce 
shall remain free and untrammeled; that restrictions upon the sale 
of articles imported from one state into another, BO long as they con
tinue to be objects of interstate commerce, are unlawful invasions of 
the exclusive power of congress; and that, in consequence of these 
rules, the prohibitory liquor law of Iowa, in 80 far as it forbade the 
sale of liquors imported from another state, by the importer thereof, in 
the original and unbroken packages of their importation, was uncon
stitutional and void. The effects of this decision, 80 far aa concerns 
the particular case of intoxicating liquors, were counteracted by the 
act of congress passed the same year, and oommonly called the 
"Wilson Law." 135 But still the rule in Leisy v. Hardin remains 
as an authority for the proposition that, whether or not congreu 
haa legislated upon any particular branch, department, or subject 
of interstate commerce, it is not within the lawful power of the 
states to lay any burden or restriction thereon directly and mate
rially aftecting either the transportation or the sale of the same, 
and the allegation of the police power is no justi1lcation for an un
warranted interference with the exclusive domain of the national 
government in this regard. 

Unreat1O'l&tlble L1.tD8 and Unjuat Di.acrimmaticml. 
Police regulations must not be unreasonable, nor must they make 

unjust d.lacriminatiODB against individuals or cl8.8IIeL For example, 

11& LeIBY v. Bardin, 1815 U. S. 100, 10 Sup. Ct. 681. Tbla Ia the cue called 
tJIe "Original Package DeclsloD." 

111 Upon this statute aDd It. COD8UtaUODal vallcUq, Me ID Ie Bahrer, ItO 
U. B. M5, 11 Sup. Ct. 865. 
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aD ordinance of the cit, of San Francisco let apart a certain dis
trlot or portion of the city for the Chinese quarter, required all 
Chinamen to remove into luch quarter, and required them there
after to confine their residences and business establishmentB to such 
quarter, under heavy penalties. It W88 held that this W88 void. 
It W88 not a valid exercise of the police power of the state or cit" be
C8uae it operated 88 an unjust and oppressive discrimination against 
the Ohinese, and did not profess to make any distinction between 
those individuals who might be dangerous or noxious to the safety 
or health of the city and those who were not thus objectionable.1I1 

Again, an ordinanoe which professed to regulate the establishment 
of laundriea in wooden buildings, but which in effect gave to a board 
of supervlso1'8 an arbitrary and uncontrollable power to allow or 
prohibit the use of such buildings for that purpose, at their mere 
pleasure, and 88 concerned both persons and places, and which 
W88 in fact 10 enforced 88 to discriminate unjustly against the 
Chinese, was held void. liT And so, while a city undoubtedly has the 
right to regulate the use of lts streets, with a view to securing the 
peace and comfort of ita inhabitants, yet ita ordinances must be 
general and impartial, and applicable to all alike. And hence aD 

ordinance which is aimed especially at the "Salvation Army," and 
cleaigned to prevent their parading in the streets, by giving to the 
mayor arbitrary power to grant or refuse permission for such pro
oeuions, operates as aD unreasonable and unjust discrimination, and 
is not valtd.lIl The aame decision was made in regard to an or· 
dinance which prohibited the erection of any steam engine within 
the limits of the city unless by permission of the mayor and council, 
and then subject to their power to revoke the permit. 1.. The le,ns
Jature of New York pa.aed • statute making It • mlademea.nor to 
manufacture cigars, In cities of more than 500,000 inhabitanta (which 
included only New York and Brooklyn) in any tenement house 00-

oupied by more than three families, except on the first fioor of houses 
in which there W88 a store for the Bale of cigars and tobacco. Thia 
:was held unconstitutional, for reasons similar to thOle whiah de-

118 In re Lee Sing, 48 Fed. 859. 
liT Ylck Wo T. Hopkins, 118 U. S. 856, 6 Sup. at. 10M. 
III State T. Dering, 84 Wls. 1585, M N. W. 1104. 
11111a7or, etc.. of Baltimore T. Radecke, 49 Md. 211. 

Digitized by Google 



1155) LDlITA'rION8 O'r THE POLICE POWER. 878 

termined the cues already mentioned. UI To take one more illus· 
tratiOD, • city ordinance required • raUroad company to keep a 
ftagman stationed at a particular atreet crossing. But the court 
considered, under all the circumstances of the cue, that the dan
pr to the publfo at this particular crossing waa not su1Ucient to 
authorize the municipality to put the raDroad to that trouble IUld 
expeue, but could be suftlciently averted by other and simpler means. 
It wu therefore held that the ordinance was unreasonable, and for 
that reason void.1u 

Pn1uittct oj tM Omm. 
"Generally it fa for the legislature to determine what 1aws and reg. 

ulationa are needed to protect the public health and secure the pub
lie comfort and l8fety, and while its measures are calculated, in· 
tended, convenient, and appropriate to accomplish these ends, the 
u:erciae of its disoretion is not subject to renew by the court& But 
they mot have some relation to these ends. Under the mere guise 
ef police regulations, personal rights and private property cannot be 
arbitrarily invaded, and the determination of the legislature is not 
ilDal or conclusive. If it passes an aot ostensibly for the public 
Iaealth, and thereby destroys or takes away the property of a citizen, 
or interferes with his personal liberty, then it is for the courts to 
IOrutinize the act and see whether it really relates to and is con
venient and appropriate to promote the public health. It mat
ters not that the legislature may, in the title to the act, or in its 
body, declare that it is intended for the Improvement of the public 
bealtlL Such a declaration does not conclude the courts, and they 
must yet determine the fact declared and enforce the supreme 
law." UI "The courts are not bound by mere forms, nor are they 
to be misled by mere pretenses. They are at liberty-indeed, are 
under a solemn duty-to look at the substance of thin,. wheneTer 
tlaey eJlter upon the inquiry whether the legislature baa transcended 
the limits of its authority. If, therefore, a statute purporting to 
have been enacted to protect the public health, the public morals, 
or the publio l8fety, baa no real or substantial relation to thOle ob-

UI In re Jacobs, 98 N. Y. 98. 
U1 Toledo, W. " W. R7. Co. T. OIq of .Jacksonville, 8T IU. BT. 
UI III re Jacobs, 98 N. Y. 98. 
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jects, or is a palpable invasion of rights secured by the fundamental 
law, it is the duty of the court. to 10 adjudge, and thereby liTe 
effect to the oonatitutioD." "I 

FidmJl .&Nnu. Syallm cmd St.aa Poli.rA PWJet'. 
A. liC8ue granted by the United States, under the Internal revenue 

laWI, to olUT1 on any lpecies of busineu (u, that of a liquor 
dealer) in a partioular .tate named, although it baa been granted in 
consideration of a fee paid, does not pve the licensee power to oalT1 
on the businetJB in violation of the state laws forbidding luoh bUli· n_ to be conducted within itllimltlj nor does it relieve the holder 
from the necessity of taking out any license required by the laws 
of the ltate, it that 11 the system therein prevailing.'" 

UI MucJer T. Kanaaa, 128 U. S. 628; 8 Sup. at. 278. See, alIo, Jb parte 
Hodp8, 87 Oa1. 162, 2C5 Pae. m. 
'" License Tax Cues, 15 WaD. 482; McGufre T. M888aehuaetta, 8 Wall. 887. 
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ORAPTEB. XV. 

THE POWlDR OF TA.XATION. 

!MrllS'J'. General Considerations. 
168. Independence of Federal and State Government.. 
169. Limitations Imposed by Federal Constitution. 

leo-16L Limitations Imposed by State ConstitutiODA. 
162-188. Purposes of Taxation. 
1M-leG. EquallQ' and Uniformity In TaxatioD. 

166. Taxation and Representation. 
167. Taxation under the Police Power. 

GENERAL CONSIDERATIONS. 

Si5 

168. The power of taxation is an essential and inherent 
attribute of sovereignty and belongs as a matter of right 
to every independent state or government, and it is as 
eDensive as the range of subjects over which the power 
of that government extends. 

167. Taxes are ratable bUrdens or charges imposed by 
the Ieglsla.Uve power upon persons or property to raise 
money for public purposes. 

Taxes are a ratable portion of the produce of the property and 
labor of the individual citizens, taken by the nation or the state, 
in the exercise of its sovereign rights, for the support of govern
ment, for the administration of the laws, and as the means for con
tinuing in operation the various legitimate functions of the state.' 
"The power of taxing the people and their property," says Chief 
Jutice Marshall, "is essential to the very existence of government, 
and may be legitimately exercised on the objects to which it is ap
pJicable to the utmost extent to which the government may choose 
to carry it. The only security against the abuse of this power is 
found in the structure of the government itself. In imposing a 
tax the legislature acts upon its constituents. That iI, in general, 
a suftlcient security against erroneous and oppressive taxation. 

.J BIadr, Tu TlO., II. 

./ 
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The people of • state therefore give to their government a right of 
taxing themselves and their property, and as the exigencies of the 
government cannot be limited, they prescribe no limits to the exer· 
cise of this right, resting confidently on the Interest of the legis· 
lator, and on the infiuence of the constituents over their representa. 
tive, to guard them against its abuse." I 

But it is not consonant with the constitutional Idea of a tax that 
It should be exacted from individuals in an arbitrary or discrimi· 
nating manner. The idea of taxation implies equality of burdens, 
and a regular distributi?n of the expenses of government among 
those persons, or those classes of property, which are rightly sub
ject to the burden of them. The requirement of apportionment is 
absolutely essential in any exercise of the power to tax. There 
can be no such thing as valid taxation when the burden is laid 
without mh.) e·ther in respect to the subjects of it or to the extent 
to which each must contribute.' 

Again, the exaction of money from individuals under the power 
of taxation, and the appropriation of private property for publio 
use by virtue of the power of eminent domain, should not be con· 
fused. In paying taxes, the citizen contributes his just and ascer
tained share to the expenses of the government under which he 
IiveL But when his property is taken under the power of eminent 
domain, he is compelled to surrender to the publio something above 
and beyond his due proportion for the public benefit. The matter 
is special. The particular estate is taken because the government 
has special need for it. It is in the nature of a compulsory sale to 
the state. Hence arises the justice and necessity of a constitu· 
tional provision for compensation to the owner.6 Furthermore, 
taxes are not debts in the ordinary sense of that word. The state 

I McCulloch T. MuylaDd, 4 Wheat. 816, 428. And see Pullen T. Oommla
.toners, 66 N. 0. 861. 

I Black, Tax Titles, • 84; Henry T. Town of Chester, 15 Vt. 460; Tide·. 
Water 00. T. Coster, 18 N. 1. Eq. 518; Stuart T. Palmer, 74 N. Y. 188; Olty 
of LeXington v. McQuillan's Heirs, 9 Dana (Ky.) 513. A state may make the 
ownership of property subject to taxatloo relate to any day or period at. the 
year which It may think proper. Shotwell VL J,loore, 129 U. S. 590, 9 Sup. 
Ot. S62. 

6 Booth T. Town at. WoodbU17. 82 Oonn. 180; People v. Mayor, etc., of 
Brooklyn, 4 N. Y. 419. 

DigitizedbyGo015I~ __ 

-----~-----



Ii 156-157) GBERM. CONSIDERATIONS. 377 

may cUatrain and leU property for the payment of a tax, If not paid 
when demanded, without first obtaining a judgment, and as be
tween it and credito1'8 of the person owing the tax, the state is en
titled to a preference. The claim of the government upon the citi
zen for the payment of taxes is paramount to all other claims and 
liens against his property.' 

The power to tax is exclusively a legislative function, and can
not be exercised except in pursuance of legislative authority. A 
court has no taxing powers, and can impart none to the authori
ties of a municipal corporation. It has no jurisdiction to coerce 
the levy of a tax, except where the law has made it the clear and 
absolute duty of the proper authorities of the municipality to levy 
such ta:s:.' 

In respect to the kind of tax which shall be laid, and also In re
card to the object. which shall be placed under its burdens, the 
legislature, as the representative of the sovereign people, must ex
ercise Its judgment and discretion, having in view the needs and 
eonditions of the country. But the power to tax is of the broad-
8t extent. "It 111 a power of-unlimited force and most searching 
extent. It embraces every person and every object of property 
within the confines of the nation. It extends to every trade, pro
fession, and employment. It covers every estate, Interest, and evi
dence of debt. It has to do with the food we eat, it concerns itself 
with our labor and our amusements, and sometimes counts the win
dows of our houses. It imposes a burden which, in case of failure 
to discharge it, may be followed by seizure and sale or forfeiture 
of property.'" But in this country the taxing power is subject to 
_rtain positive limitations, within which its exercise must be con
fined, In order to answer the requirement of legality. "Great as is 
the power of any sovereignty to levy and collect taxes from its citi
zens, it is not in a constitutional country without limitations which 
are of a very distinct and positive nature, and exist whether de
clared or not declared in the written constitution; but some of them 
It 1. not uncommon to specify, either out of abundant caution, or 
to keep them fresh In the mihds of those who administer the gov· 

'Jack v. Welennett, HIS nt. lOIS, 8 N. E. 44IS . 
• Board of Com'rs of Grand Co. v. King, 14 0. C. A.. 421, 8T Fed. 202. 
, Black, Tax Tltl., I " 
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ernment. Some othel'l, in this country, spring from the peculiar 
form of the government and the relation of the states to the com· 
mon authority. Still others are expressly imposed, either by the 
state constitution or by that of the Union."· 

INDEPENDENCE OF J'EDEBAL AND STATE GOVERNlIIENTS. 

158. The necessary Independence of the federal and state 
governments imposes a Umitation upon the tazing power 
of each. Neither can so exercise ita own power of taxa
tion as to curtail the rightful powers of the other, or in
terfere with the free discharge of its constitutional fane
tions, or obstruct, embarrass,. or nullify ita legitimate op
erations, or defJtroy the means or agencies employed by it 
in the exercise of those powers and fanctions. 

This limitation upon the taxing power Is not expressed in the con· 
.tltutions, but is to be implied from the nature of our system of gov· 
ernment. No political community can in general lay asseaament. 
upon any subjects of taxation not within its territorial jurisdiction. 
But this axiom of law haa a special and highly important applicatioD 
in this country, under our peculiar frame of government, which ap
portionl the IOvereign authority between the commonwealth and 
the nation, and gives to each, over certain subjects, an exclusive juris· 
diction. Whatever pertains to this exclusive jurisdiction in either 
i8 eliminated from the taxing power of the other as completely as 
if it were beyond its territorial limits. In a leading case, the fol· 
lowing rules were laid down as incontroTertible propositions: "That 
the power to tax involve. the power to destroy; that the power to 
destroy may defeat and render useless the power to create; that 
there is a plain repugnance in conferring on one government a power 
to control the constitutional measures of another, which other, in 
respect to those very measures, hi declared to be supreme over that 
which exerta the control'" As a corollary from this rule it follows 
that the several states have no constitutional power to lay any tax 
upon the Instruments, means, or agencies provided or selected by 
the United Staa to enable it to carry into execution ita legitimate 

• Coolq, Tax'n, 54.. • McOull.ocb T. Maryland, 4 Wheat. 316, 481. 
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powera and functions. This principle was applied In the celebrated 
case of McCulloch T. Maryland,1' which Involved the constitutionality 
of a law of Maryland imposing a tax upon the circulation of the 
Rank of the United States. And the same doctrine was inToked 
in an interesting ease In California, which further illustrates the rule 
here in question. It appeared that the Western Union Telegraph 
Oompany owned and operated lines by authority of the federal gOT
ernment along the military and post roads at the United States, 
and over, under, and &cl'088 the navigable watera thereof, and that 
it used Its lines In the transmission of messages from state to state 
and to foreign countries, and that it was likewise engaged In the 
transmission over Its wires of messages for, from, and between the 
several departments of the federal goTernment, giving such messages 
priority over all other business, and sending them at rates annually 
fixed by the postmaster general. On this state of facts It was con
sidered that the company was one of the means or instruments em
ployed by the United States government for carrying into efted its 
fIOTereign powers, and consequently, within the rule in McCulloch T. 
Maryland, a state tax upon its franchise, in addition to the tax 
which, in common with others, it paid on its property, was beyond 
the power of the state and was Toid.ll 

In pursuance of the same general principle, it is held that the 
fiscal agents of the United States, the army and navy, the federal 
judicature, the public ships, the national institutions and property, 
and imported goods in the public warehouses, are all exempt from 
state taxation. II No state can impose taxes on property belong
ing to the United States, no matter how It was acquired or for what 
purpose it Is used or held.1I Thus, land lying within the borders 
of a state, but which still constitutes a portion of the public do
main, and the legal and beneficial title to which remains in the .,1 

United States, is not subject to any species of state taxation. Any 
assessment of taxes upon such· land, as well as any proceedings 
for the collection of such taxes, are null and void, and can in no way 

11' Wheat. 818-
11 City aDd County of BaD Franclseo T. W. U. Tel. Co., 88 CaL 140, II Pae. 

10. 
11 Bowell T. State, 8 OUl (lid.) If. 
al People y. U. S., 98 Ill. 80. 
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a1!ect the Interests of the government.H Moreover, the loans, 
money, and securities of the general government are beyond the 
taxing powers of the states. It Is provided by statute that "all 
stocks, bonds, treasury notes, and other obligations of the United 
States shall be exempt from taxation by or under state or mu
nicipal or local authority." II Even without any act of congress 
this rule would apply. On general principles of law, no state 
could tax the bonds, notes, or certificates of indebtedness of the 
national government, nor the notes of the national banks.lI "The 
authority to borrow money on the credit of the United States ia 
among the enumerated powers expressly vested by the constitu
tion in the national government, and as, within the sphere of those 
powers, that government has been made supreme, the states can
not, by taxing its notes or other obligations, impair Its ability to 
raise money for necessary governmental purposes." If Congress 
has constitutional power to declare that bonds issued by the Dis
trict of Columbia, to be paid In. part by taxation of property with
in the District and in part by appropriations from the revenues of 
the United States, shall be exempt from all taxation by state or 

U McGOOD v. Bcales, 9 Wall. 28: Van BrockllILY. Tennetlaee, 117 U. B. 151, 
6 Bup. Ot. 670; Wisconsin Cent. R. Co. v. Price Co., 138 U. B. 496; 10 Sup. 
Ct. 341; People v: U. S., 93 Ill. 80: Nelswanger T. Gwynne, 18 Ohio, 74; 
DlxOD T. Porter, 23 Mia. 84; Hall T. Dowling, 18 Cal. 619; Qulvey v_ Law
rence, 1 Idaho, N. S. 818: Wright v. Cradlebaugh. 8 Nev. 342: Doe v. Hearlck, 
14 Ind. 242: Bonner T. Phillips, T7 Ala. 427; Wisconsin Cent. R. Co. v. Tarlor 
Co., 52 Wis. 87, 8 N. W. 838; People T. Morrison, 22 Cal. 73: Ivlnson v. 
Hance, 1 Wyo. 270. 
II Rev. 8t. U. B. I 8701. 
11 Weston T. City CotmcU of Charleston, 2 Pet. 449: Bank Tax Case. 2 

Wall. 200: Horne T. Green, 52 Miss. 452; Ogden T. Walker, 59 Ind. 460: 
Campbell v. City of Centerville, 69 Iowa, 489, 29 N. W. 596; Dixon Co. v. 
Halstead, 28 Neb. 697. 87 N. W. 621. But where taxable personal property 
Is converted Into Unfted States securftles for the express purpose of avoiding 
taxation, a court of equity will not Interfere to enjoin the collectfon of a tax 
assessed on such aecurftles. Ogden v. Walker, 59 Ind. 460. A state may tax 
the stocks, bonds, or other certificates of public debt Issued by another state, 
or b7 Its munlclpal corporations, when the same ant owned by residents at the 
tulng state. Appeal Tax Court of Baltimore City T. Patterson, 50 Md. SM. 
If Shotwell T. Moore, 45 Oblo Bt. ,682. 16 N. lil. 470. 
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municipal authority.1I So again, the capital stock of the national 
banks is not subject to state taxation, except in so far as congress 
authorizes it." But the shares of such stock, considered as the 
property of the individual shareholders, are taxable by the states,1O 
provided, however, that Buch taxation shall not be at a greater 
rate than is aBBessed upon other moneyed capital in the hands of 
individual citizenB of such state, and that the shares of any na
tional bank owned by nonresidentB of any state shall be taxed in 
the city or town where the bank is located and not elsewhere.1t 

A state cannot tax a telegraph company on messages sent over its 
wires by otllcers ofthe United States on the public business.1I Nor 
can It tax the exclusive right to make, use, and vend an Invention 
or discovery granted by letters patent of the United States." Nor 
can state taxation be imposed upon the ofllcers or agents of the 
general government, in respect to their connection with that gov
ernment, or the property, means, or agencies employed by them to 
discharge their ofllcial duties. U 

So, again, "a tax upon persons may pOBBibly, in lome cases, tend 
to embarrass the operations of either the national or state govern
ment, in which cale it would be void unless imposed by the govern
ment which was liable to be inconvenienced by it. And on this 
ground it has been held that a state tax of a certain Bum on every 
person leaving the state by public conveyance was invalid, the 
tendency being to embarrass the functions of the national govern
ment, by obstructing the travel of citizens and ofllcers of the United 
States in the business of the government and the transportation of 
armies and munitions of war." .. 

11 Grether T. Wrfght (0. O. A.) 'M Fed. 742. 
Ie Tappan T. Bank, 19 Wall. 400; Sumter 00. T. Natlonal Bank of Gaines

TIlle. 62 Ala. 464. 
10 National Bank T. Com., 9 Wall. 858: Olq of Utica T. Ohurchlll, 88 N. 

Y.18L 
II Rev. at. U. S. I 5219. 
II Telegraph Co. v. Texas, 100 U. S. 460. 
II In re Sbeftield. 84 Fed. 833. 
U A post trader on an IndIan reservation Is an agent of the IOftmment, and 

the state or terrftory CIlDDot tax his stock In trade. Fremont 00. T. Moore. 
8 Wyo. 200, 19 Pac. 488. 

.. Coole,., Tax'n, 86; Crandall T. Nevada, 6 Wall. 85. 
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But the doctrine which exempts the instrumentalities of the federal 
government from the inlluence of state legislation not being founded 
on any express provision of the constitution, but on the implied n~ 
cessity for the use of such instruments by the federal government. 
it follows that it must be limited by the principle that state legisla· 
tion which does not impair the usefulness or capability of such In· 
atruments to aerve that government 11 not within the rule of pro
hibition. II Thus, while the states cannot tax a franchise granted 
to a corporation by a law of the United States IT (for, if they could, 
they could lay such onerous and prohibitive taxation on the rights 
granted as to render them worthless and thus defeat the congres· 
sional grant), yet a corporation chartered by the general govern· 
ment, or subsidized by it, is not exempt from state taxation unless 
it is employed as a means, agency, or instrument for the exercise 
of the constitutional powers of the United States.1I Further, the 
mere fact that a corporation is employed in the service of the 
United States will not suffice to exempt it from state taxation, as 
an instrument or agency of the government, when there is no legis
lation on the part of congress to show that such an exemption is 
deemed by it essential to the full performance of the company's 
obligations to the government, and when the corporation derives 
its existence from state law, and exercises its franchises thereunder, 
and holds its property within state jurisdiction and under state 
protection ... 

The converse of this rule is equally true. That Is to say, It Is not 
within the constitutional power of congress to so adjust the revenue 
system of the United States as to interfere with or defeat the opera· 
tions of the state governments within the sphere of their legitimate 
activities. 80 Thus, a municipal corporation, being a portion of the 
sovereign power of the state, is not subject to taxation by congress 

.1 National Bank T. Com., 9 Wall. 353; Rallroad Co. v. 'penIston, 18 Wall. 5. 
IT San BenIto Co. v. Railroad Co., 77 Cal 518, 19 Pac. 827. 
II Union Pac. R. Co. v. Lincoln Co., 1 Dill. 314, Fed. Cas. No. 14,378; State 

T. CIty of Newark, 39 N. J. Law, 380. 
U Thomson v. Pacific R. R., 9 Wall. 5i9; County of Santa Clara v. Southern 

Pac. R. Co., 18 Fed. 385 . 
.. State Treasurer T. Wright, 28 Ill. 509. 
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UPOD Its municipal revenues. II And it was held that the federal 
income tax law of 1894, in so far as it levied a tax upon income 
derived from municipal bonds, was invalid, as being a tax on the 
power of the states and their municipalities to borrow money.1I 
For similar reasons, it is not competent for congress to impose a 
tax upon the salary of a judicial officer of a state." Nor has con· 
gress cODstitutional power to impose taxation OD the process or 
proceedings of the state courts. I. 

LIKITATIONS IlttPOSED BY FEDERAL CONSTITUTION. 

lIS9. The power of taxation possessed by the several 
states is limited, in certain important particulars, by spe
c1ftc provisions of the federal constitution. 

(a) No state may, without the consent of congress, lay 
any imposts or duties on imports or exports, ex
cept what may be absolutely necessary for exe
outing ita inspeotion laws. 

(b) No state may lay any duty of tonnage, unless 
with the oonsent of congress. 

(0) State taxation may not be so imposed as to amount 
to an interference with foreign or interstate oom
merce. 

(d) State taxation is invalid if it discriminates against 
the rights and privileges of citizens of other 
states. 

(e) No state may, by its system of taxation, deny to 
any person or clasa Qf persons the equal proteo
tion of the laws. 

(I) State taxation must not impair the obligation of 
contracts. 

All of these llmltations upon the taxing power of the states (and 
they are of the highest importance and practical interest) have 

II U. B. T. Railroad Co., 17 Wall. 822 • 
.. Pollock v. Trust Co., 1157 U. S. 429, 15 Sup. Ct. 678. 
II Collector v. Day. 11 Wall. 118; Freedman v. Sigel, 10 Blatcht. 827, Fed. 

Cu. No. 5,080. 
I. Smith v. Short, 40 .Ala. 38CL 
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been fully considered In other parts of thls book, to which the 
reader Is referred. That the, prohibltton against laws impairing 
the obUgation of contracts may in some cases amount to a check 
upon the power of taxation inherent in a state, will appear from 
an examination of the authorities cited in the margin.1I And a 
state law imposing taxation which would be repugnant to the stip
ulations of a treaty made by the United States with a foreign na· 
tion would be void, for the treaty is declared by the constitution 
to be the 8upreme law of the land, anything in the constitution or 
laws of the state to the contrary notwithstanding." But the fed· 
eral constitution does not prohibit a state from taxing her resident 
citizens for debts held by them against a nonresident, evidenced 
by his bond and mortgage on land in another state." 

LIMITATIONS IMPOSED BY STATE CONSTITUTIONS. 

160. The legislature of a state is farther circumscribed in 
the exercise of the sovereign power of taxation, by various 
Umitations found in the state constitution. Whatever these 
restrictions may be, in the particular state, they must be 
strictly observed. 

161. But an intention to Umit the power of taxation will 
never be presumed; it must be shown to follow trom clear 
and definite provisions of the constitution. 

"Great as i8 the power of the state to tax," says Judge Cooley, 
"the people may limit its exercise by the legislative authority at 
pleasure. This, however, can only be done by the constitution of 
the state. And limitations or restrictions upon the exercise of this 
essential power of sovereignty can never be raised by implication, 
but the intention to impose them must be expressed In clear and 
unambiguous language." II In some of the states, the constitution 
prescribes or limits the amount to be raised by state taxation in 
anyone year. A. provision of thls sort is self-executing, tor any 

II Mul'l'q .... Charleston, 96 U. 8. 432; Hartman .... Greenhow, 102 U. B. 872. 
II Cooley, Tu'o, 100. 
n Kirtland v. Hotchkiss, 100 U. S. 481. 
II Cooley, Tu'o, 101. 
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taxation in excess of the rate allowed would be merely void and 
could not be collected by process of law. In several states, th~ 
fundamental law requires that every statute Imposing a tax shall 
state distinctly the object of the same, to which only It shall be 
applied. In some, the constitution declares that poll taxes are op
pressive and specifically forbids their imposition. It is scarcely nec
essary to say that no power resides in the legislature of any state 
to override provisions of this description, Imposed as limitations 
upon its authority by the people themselves in framing their cOnsti
tution. 

Furthermore, It is a general principle that the taxing powers of 
a state are limited to persons and property within and subject to 
ita jurisdiction. Hence it is entirely incompetent for one state to 
tax real property which lies within the boundaries of another, and 
If All attempt at such taxation is made, the right to tax the land 
in the latter state will not be affected thereby. at For a similar 
l'U8OD, the taxing power of a state does not extend to intangible 
personal property owned by a non-resident of the state. Thus. 
where a person residing in the state of New York owned stock 
representing the debt of the city of Baltimore, it was held that such 
fltock was not taxable by the state of Maryland.to 

It is also within the power of the legislature (as will more fully 
appear in another chapter) to bind the state, by contract founded 
on a consideration, to exempt particulw: property from taxation, 
either for a limited period or indefinitely. And when this has been 
done, the contract so established imposes a limitation upon the 
taxing power of the state. . For any attempt to impose taxes on 
property so exempted would be a violation of the obligation of the 
contract, and therefore unconstitutionaL 

PURPOSES OF TAXATION. 

162. One in:var1able Umitation upon the power of taxa
tion is that it must always be exercised for the bene1lt of 
the public, never for the advantage of individuals. 

III Wlnnlplaeogee Lake Cotton 4: Woolen Manur, 00. T. Gllfml, 84 N. B. 
187, 10 At1. 848. 

" Mayor, etc., of Baltimore v. Busaey, G7 Md. 112, 9 At1. 19; Que of State 
Tu on Forelp-Be14 Bondi, 16 Wall. 317. 

BL.OONST.L.-2G 
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163. Whether or Dot a particular purpose of taxation is 
a "public" purpose, is a question which must be deter
mined, in the :first instance, by the legislature. But its de
termination is not conclusive. And if the courts Can see 
that the purpose of the tax is plainly and indubitably a 
private purpose, they will not allow its collection. 

That the purposes for which the power of taxation may be em
ployed must be public purposes is a necessary deduction from the 
definition of taxation. It does not consist in the power to take the 
money or property of the citizens generally. But it is the power 
to raise funds, by enforced plooportional contributions, for the 
support of government and for the means of carrying into effect the 
objects for which government is established. This being the case, 
it is not even important to inquire whether the constitution of the 
particular state expressly forbids taxation for other than public 
purposes. Even the most unlimited grant of power to a legislature 
could not justify confiscation of private property under the pre
tense of taxation. The limitation will always exist by necessary 
implication. As is said by the courts, the general grant of legis· 
lative power in the constitution of a state does not authorize the 
legislature, in the exercise either ot the right of eminent domain 
or of the power of taxation, to take private property, without the 
owner's consent, for any but a public object.n 

But the question, what purposes are to be considered "public," 
within the meaning of this limitation, is one which gives rise to 
many controversies and not a little confusion in the authorities. 
A tew general rules may be laid down, which will suffice to show 
the lines on which the inquiry must be conducted, and the tests 
usually applied to determine the question. 

In the first place, in order that an object of taxation should be 
public, it i. necessary that it should be for the benefit and ad
vantage of the whole people. But it is not necessary to show that 
a direct and pecuniary benefit will accrue to each person to be 
a1rected by the taL All citizens are interested in the general weI· 
tare ot the state. Whatever promotes the prosperit;r ot the whole 

"Cole v. La. Grange, 113 U. S. 1. I) Sup. at. 416. 
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community makes for the advantage of each. All persons are 
'Vitally concerned in the peace, order, and good government of the 
country in which they live." In the next place, although the prox· 
Imate object of the tax may be the benefit or advantage of an indio 
vidual, it does not always follow that the general object may not 
be the publio welfare. For the object in conferring this benefit 
upon an individual may be intimately connected with the ad
vantage of the whole people. For example, when the government 
assumes to make grants of land or money as bounties, or to pay 
pensions to retired or disabled officers, civil or military, it is true 
that the persons to receive the gift are most directly concerned. 
But the grant is made upon consideration of public services ren
dered or to be rendered, and is calculated and intended to promote 
the efficiency and fidelity of the public service by extending the 
hope of a reward in certain contingencies. The only question as 
to such laws is therefore one of wisdom and expediency; it is a 
political question, not a legal question.4I In the next place, a 
41pubUo purpose" invariably means a purpose which concerns the 
aggregate of the people within the jurisdiction of the government 
which authorizes the assessment. For example, the construction 
-of a system of sewers, or parks, or waterworks, in a city, Is a public 
purpose, 80 far as concerns the residents of the city, and therefore 
a legitimate object of municipal taxation. But it is not a publio 
purpose as regards the people of the state at large. Hence the 
tax area must be restricted to the district to be benefited. Tax
ation of the whole state for such a purpose would be clearly 
inadmissible. And conversely, there may be a public purpose 
which would serve as a basis for state taxation, but would not 
uphold the taxation which its municipal corporations might law
fully vote and collect. And so again, a tax cannot be imposed 
exclusively on any subdivision of the state to pay an Indebtedness 
or claim which is not peculiarly the debt of such subdivision, or to 
raise money for any purpose not peculiarly for the benefit of such 
8ubdivision. In other words, it the tax be laid upon one of the 
municipal subdivisions of the state alone, the purpose must not only 

.. New York, L. m. & W. R. 00. v. Oommlaaloner&, 48 Oll1o st. 2G. 27 N. 
JD. MS • 
.. Cooley. 'ru'n. 111. 
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be pubUc, as regards the people ot that municipality, but also 
local.H 

We have said that the determination ot the question whether or 
not a particular object is a public purpose, so as to justify taxation, 
belongs in the ll1'8t instance to the legislature. This means that the 
legislature must judge of the public nature of the proposed expend
iture; that their determination is presumed to be correct; that it 
will in any case be suftlcient to authorize the persons charged with 
the levy and collection of the tax in proceeding with their duties; 
that when the question is presented to the courts they will decide 
it as one of law, giving to the legislative action every presumption 
ot regularity and validity, and refusing to hold the legislative body 
down to any narrow or technical rule, and not interfering unless the 
violation ot the principle involved is clear and unquestionable. "To 
justify the court in arresting the proceedings, and in declaring the 
tax void, the absence of all possible public interest in the purposes 
tor which the funds are raised must be clear and palpable, 80 clear 
and palpable as to be perceptible by every mind at the llrst blush." U 

But it the courts can perceive, on the face ot the tax law, that the 
purpose Is a private purpose and not one which would justify the 
imposition ot taxes, then they will give relief to any person aggrieved 
who brings his case properly before them. This may be done, in 
some cases, by enjoining the collection of the tax; in others, by al
lowing the recovery ot taxes paid under protest, or damages for the 
seizure of property in pursuance of its authority. 

Among the many and varied purposes for which money is usually 
raised by taxation, there are some which are unquestionably "pub
lic" in every proper sense of the term. And there are others, in 
regard to which it is no! always clear whether they are 80 far 
public as to constitute a legitimate basis for taxation. We shall 
proceed to conside:r some of these cases briefly. The preservation 

.. Sanborn v. Oommisslonera of Rice Co., 9 Minn. 273 (GIL 258); McBeaD 
v. Ohandler, 9 Helsk. 849; Well8 v. Olty of Weston, 22 Mo. 384; LlvlDgston 
00. v. Welder, 64 Ill. 427. 

U Booth v. Town of Woodbury, 32 Conn. 118; Walker v. City of Cincinnati, 
21 Ohio St. 14; Stockton" V. R. 00. v. CIty of Stockton, 41 Cal 147, 173, 
Welsmer v. Vlllage of Douglas, 64 N. Y. 91; Sharpless v. Mayor, 21 Pa. 8t. 
147, JDngllsh v. OUver, 28 Ark. 817. 
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of the publio peace and the good order of the community; provision 
for the due and efllcient administration of justice, the enforcement 
of civll right&, and the punishment and prevention of crime; pro
Mon for the compensation of public ofllcers; for erecting, main
taining, repairing, and protecting the public buildings and publio 
property in general; paying the expenses of legislation and of ad
ministering the laws; establisILlng And maintaining free publio 
lChools and other public institutions of learning; publio charities, 
including the relief of paupers, the care of the indigent sick, blind, 
or insane, and the maintenance of publio asylwns, hospitals, and 
WOrk-houses; the construction, repair, and improvement of publio 
roads, including highways, turnpikes, and paved streets in cities; 
the enforcement of Enitary regulations, designed to protect or 
promote the publio health; the maintenance of publio parks or 
pleasure grounds in the cities; the payment of such publio debts as 
were lawfully and constitutionally contracted; the enforcement or 
discharge of certain publio obligations which, though not legally 
a liability of the state or municipality, are of clear moral obligation, 
~ these are plainly and admittedly "public" purposes, and proper 
to be provided for by general taxation. 

But when we pass from those objects which are properly the care 
and duty of the government, or which are calculated to benefit the 
entire community, to those which work a benefit only to private per
sona, we CroM the line and enter upon the region of unlawful exao
tioDL For example, though it was at one time doubted whether 
municipal corporations could legally donate money or issue their 
obligations in aid of the construction of railroads, the great pre
ponderance of authority, at present, is in favor of the constitution
ality of stock subscriptions by municipalities in aid of such roads, 
when duly authorized by the legislature, and of taxation by them 
for the payment of their bonds given to the railroad companies. 
These roads are regarded as improved modern highways, and al
though they are owned by private corporations, they are of direct 
benefit to the entire people of the districts through which they 
paas..' But on the other hand, it is well settled that municipal 

.. GIlmaD Y. Ott)' ot Sheboygan, 2 Black (U_ S.) 1510; A.ugusta Bank v. A.u
ruta. 49 Me_ 1507; Walker v. Cincinnati, 21 Ohio st. 14; Stockton & V. R.. Co_ 
v. City ot StocktoD, 41 Cal 147. Compare People v. Township Board of Salem, 
20 1I1eb. .. 

Digitized by Google 



390 TilE POWER 01' TAXATIOJI. (Ch. 11) 

corporation., with or without the sanction of leglalatlve authority~ 
have no legal power to donate money, lend their credit, or iMue 
their obligationl, to aid in the erection or conduct ot manufactories 
or other business enterpriles owned and controlled by private per
Ions, or as a meanl of securing the location of luch enterprisea 
in the particular community; taxation for luch purposes is not 
legitimate, and such obligations, It issued, are void." Again, it is 
admittedly proper for the state, or its municipalities, to undertake 
the work of draining and reclaiming marsh and Iwamp lands, for 
the purpose of abating the nuisance which luch places create, and 
thereby promoting the public health, and the construction ot lev
ees, embankments, and ditches, and in furtherance of these objects 
the power ot taxation may be employed. U But all such works 
must be public In their nature, that is, they must be for the benefit 
of the whole population of the district taxed, or else the railing 
of money by taxation cannot be justified. Thus, a tax to construct 
a drain, on private property, in which the public are not concerned, 
or of a dam which at discretion is to be devoted to private purposes, 
is invalid." So again, while it is not denied that the establish
ment of free public Ichools, for the instruction of children of citi· 
zens in the elementary branches of secular learning, is a proper 
object of taxation, yet it il generally conceded that religious in· 
struction does not stand on the same basis, and cannot be provided 
for by the application of public money.1O In further illustration 
of this difference, it may be noticed that while public parks, since 
they contribute so largely to the public welfare in a variety of wayl, 

n Parkersburg T. Brown, 106 U. S. 487, 1 Sup. Ot. 442: CItizens' Sav. & 
Loan Ass'n v. Topeka, 20 Wall. 655; Allen v. Inhabitants of Jay, 60 Me. 124; 
Brewer Brick Co. v. Brewer, 62 Me. 62. Bonds of a county Issued to aid a 
company In Improving the water power of a river for the purpose of propelUng 
public grist mills, are Issued to aid In constructing a "work at. Internal Im
provement," for which taxation Is lawful. Blair v. Cumlng Co., 111 U. S. 863, 
4 Sup. Ct. M: Burlington Tp. T. Bensly,94 U. S. 810. Compare Osborne v. 
County of Adams, 106 U. S. 181, 1 Sup. Ct. 168. 

U Dingley v. Boston, 100 Mass. 544; Tide-Water Co. T. Coster, 18 N. 1. Eq. 
&18: Egyptian Levee Co. v. Hardin, 27 Mo. 495 • 

•• People v. Board of SUp'nI of S8clnaw Co., 26 Mich. 22: Attorne1 General 
T. Eau Claire, 87 Wis. 400. 

10 Coole1, Tax'n, 118. 
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especially in the lar~ olties, are proper objects for the expenditure 
of public fundI, yet It is no part of the oftice of government to pro
vide amusements for the people. Thus, it Is held that a city haS 
no authority to furnish an entertainment for the citizens and guests 
of.the city, on a public holiday, at the public expense. II 

EQUA.LITY AND UNIFORMITY IN TAXATION. 

164. In many of the states, In pursuance of a general 
rule of justice and sound public policy, the constitutions 
provide that taxation shall be equal and uniform. through
out the state, or throughout each municipality levying a 
ta.z. 

166. This provision Is Intended as a guide and standard 
for the aotion of the legislature, but cannot be made a 
test of the validity of a tax law, in the courts, unless In 
cases of a very gross and palpable violation of ita iDJunc
tiona. 

That taxation should be equal Is not only a maxim of constitu
tionallaw, but also a fundamental principle of sound political econ
omy. That the public revenues should not be raised by unjust and 
discriminating impositions upon a few, but that all the citizens should 
be called upon to contribute to the support of government as nearly 
88 possible in proportion to their respective abilities, or in proportion 
to the property which they enjoy under th~ protection of the 
government, is an obvious requirement of justice. In theory, tax
ation should fall equally and uniformly upon all, and be levied 
with perfect justice. But in practice, such a result is not attain
able. No tax law has ever been devised which did not involve 
some measure of inequality or some lack of uniformity. ~er· 

feet equality In the assessment of taxes is unattainable. Approx
imation to It is all that can be had. Under any system of tax
ation, however wisely and carefully framed, a disproportionate 
ahare of the public burdens will be thrown on certain kinds of 
property, because they are visible and tangible, while others are 

.1 Bodcee v. Olq of Bu1ralo, 2 Denio (N. Y.) 110. 
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of a nature to elude vigilance."·· It rests within the exclusive 
power and jurisdiction of the legislature to decide, subject only 
to the limitations of the constitution, for what purposes revenue 
shall be raised by taxation, and at what times and in what man· 
nero And it must also select the objects for taxation. In all these 
matters, the legislative discretion is conclusive, and It belongs to 
no other branch of the government to question it or set it aside. 51 

And It follows that the courts have no power, on the application of 
an individual, to declare a tax illegal and void, merely because it 
is made to appear that some other method of levying the contribu
tion, or apportioning the individual shares of the public burden, 
would probably or certainly have secured a more exact justice and 
equality_ But still, when the particular case is on its face so pal
pably oppressive and unequal as to furnish conclusive evidence that 
equality was not sought for but avoided, and that confiscation, in
stead of lawful taxation, was designed, then it is the right and duty 
of the judiciary to declare that the legislative body has overstepped 
the limits of its legal discretion. U 

In practice, therefore, "equality" in taxation means that, as near
ly as may be practicable, all the citizens should be called upon to 
pay taxes, which taxes shall be strictly proportioned to the rela
tive value of their taxable property. And "uniformity" in taxation 
means that all taxable articles, or kinds of property, of the snme 
class, shall be taxed at the same rate. It does not mean that lands, 
chattels, securities, incomes, occupations, franchises, privileges, ne
cessities, and luxuries, shall all be assessed at the same rate. Dif
ferent articles may be taxed at different amounts, provided the rate 
is uniform on the same class everywhere, with all people, and at 
all times.GO Hence this constitutional requirement does not pre
yent the legislature from arranging the different subjects of taxation 
in distinct classes and making discriminations in the rate of tax im
posed upon the several classes, if it be done in pursuance of a fair and 
reasonable system. For example, a statute imposing a tax on debts, 

.. Com. Y. People's FIve Cents Say. Bank, I) Allen (MIlas.) 428, 488. 

.. Mqor, etc., of Athena y. Long, 54 Ga. 330. 
at Com. Y. People's Five Cents Say. Bank, I) Allen (MaBB.) 436; Dundee 

Mortg. Trust Inv. Co. v. School DIsL, 19 Fed. 859 • 
.. Mlller, Oonat. 241, 
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to be all8etHled on the actual TBlue of debts owing from individuals, 
and on the nominal value of debts owing from prh-ate corporations, ~ 

II not unconstitutional, since It makes corporate debta the subject 'I 
01 a cUatlnct cl881 for purposes of taxation, which the legislature 
has power to do. III And when a principle of classification is thus 
adopted, tlle Interference of the judicial department will not be 
justified, unl818 the classification adopted should be based upon 
an Invldi011ll and unreasonable distinction or di1ference with refer
ence to similar ~inds of property, or unless there should be discov
ered a lack of uniformity within the limits of the SRme class. BT 

Special lUIIeISlDents for local improvements, although they are 
subject to the rule of equality and uniformity In respect to the 
property on which they are levied, are not taxes, within the mean
lag of the constitutional and statutory proTisions on the general 
aubject of taxation. "The legislature, in the exercise of Its power 
of taxation, has the right to direct the whole or a part of the ex
pense of a public improvement, lIuch as the laying out, grading, 
or repairing of a street, to be assessed upon the owners of lands ben
efited thereby; and the determination of the territorial district 
which should be taxed for a local improvement is within the prov
Ince of legislative discretion." II But the constitutional principle 
under consideration requires that, when the clau of persons who 
are to bear the expense Is once ascertained, the assessment shall 
be made among them, not arbitrarily, but according to the relative 
value of their property to be benefited by the improvement.u 

The rule of equality and uniformity may be said generally to de
mand that all persons who are liable, or all property which is liable, 
to taxation should be called upon to bear a share of the public bur
den.. Yet the exemption of persons or property from taxation will 
not Invariably or necessarily Tiolate this rule. Especially is this 
the case where the exemptions were made by reason of a public 
benelt or other adequate consideration moving to the state from 
the parties exempted. And tile general principle is not to be taken 

I. Com. T. Leblgb Val R. Co., 129 Pa. st. 429, 18 AU. 406, 410. 
I' Binger Manut'g 00. v. Wrlgbt, 83 Fed. 121; People Y. Benderacm, 12 

Colo. 869, 21 Pac. 144-
II Spencer v. Mercbant, 1215 U. S. 845, 8 Sup. Ot. 921. 
It Taylor v. Palmer, 81 Cal. 240. 
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10 strictly 8.8 to deny the validity of the exemption8 usually made 
for special reasons of public policy, luch, for example, sa the me
chanic's tools, household furniture to a limited extent, the prop
erty of the very poor, and the property of relibrious, educational, 
and charitable associations. Commutation of taxes is not in gen
eral either unconstitutional or productiYe of inequality or a want 
of uniformity. For example, where a tax is levied in labor or any
thing else than money, and the privilege is extended to the tax payer 
of commating the tax by the payment of an equivalent in money, 
such a provision is valid and legal, provided the privilege is offered 
to all who are called upon to P8.1 the tax, without partiality or ex
ception.80 So it is within the power of the legislature to enact that 
a raUroad company ahal1 have immunity from state and county 
taxation upon a quarterly payment of a certain amount in commu
tation, the right being reserved on the part of the state to aDnul 
the agreement at any time. II 

A. just objection to a system involving double taxation would 
appear to follow as a corollary from the rule requiring equality and 
uniformity. But this must be taken with important restrictions. 
It not infrequently happens that pereonal property will be subject 
to duplicate taxation. A system of Indirect taxes combined with 
a system of general taxation by value will usually produce this 
result; as where corporate stock is taxed and also the corporation 
itself, or where the purchaser of property on credit is taxed for 
its value and the vendor on the debt. Now while these results are 
apparently opposed to the rule of equality, the courts unite in hold
ing that taxation is not, for this reason alone. invalid.82 Nevertllt'
less, there are certain cases where the duplication of the public 
burden would be so palpably unfair and partial 8.8 to be clearly in
compatible with any constitution which prescribes equality and 
uniformity as the general rule for tax legislation. Such Is the case 
where one person is called upon to pay two assessments upon the 
same property while his neighbor pays but one, e. g., where a mer
ohant'l stock in trade is taxed as such, and also, by value, sa a part 

I. Cooper v. Ash, 76 ID. 11. 
II Neary v. Railroad Co., 7 Roun. 419, 9 Atl. 405. 
I. Augusta BIlDk v. Augusta, 86 Me. 2155, 5. 
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of his general estate." And the presumption fll always against 
double taxation, and a law will not be so construed 88 to produce 
this result, unless it is required by the plain and unambiguous terms 
01 the act, or by necessar,y implication from ita language. 

TAXATION AND REPRESENTATION. 

166. It Is a fundamental maxim. of republican govern
ment that taxation and representation should go together. 
But this means that the local legislature should make the 
local laws, including tax laws. It does not mean that a 
tax law lsinvaHd unless every person who fa liable to pay 
a part of the tax had a vote in the election of the legisla
tive body which imposed it. 

"This principle," says Cooley, "hall sometimes been appealed to 
8.1 if it meant that no person could be taxed unless in the body 
which voted the tax he was represented by some one in whose 
selection he had a voice; but it never had any such meaning and 
never could have, without excluding from taxation a very large 
proportion of all the property of the state. If the privilege of 
voting for representatives in the goT'ernment were the only or even 
the principal benefit received from government, there might be the 
highest reason in exempting the non-voting infant or alien from 
taxation; but this privilege to any particular individual, as com
pared with the protection of life, liberty; and property, is really 
insignificant. And 10 long as all persons cannot participate in 
government the limits of exclusion and admission must always be 
determined on considerations of general public policy_" u It Is 
held by the courts, therefore, and notwithstanding the maxim in 
question, that the property of persons who have not the right to 
yote may be ta~ed, if the legislature shall so determine." And a 
peculiarly apposite U1ustration of this is found in the District of 
Columbia, where the citizens have no right of suffrage and where, 
nevertheleaa, congret18 baa the right to impose taxes upon all 
property owners.88 At the same time, it is undoubtedly the rule 

.. Cooley, Tu'u, 223. It Cooley, Tax'n, 58. 
II Wheeler v. Wall, 6 Allen (Mass.) 558; Smith v. Macon, 20 Art. 17 • 
.. Loughboroqll v. Blake, IS WheaL 817. 
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that tax laws are to be construed, if possible, so as not to impose 
taxes without the consent of the people taxed, or of their imme
diate representatives." 

TA.X.A.TION UNDER THE POLICE POWER. 

167. Beside the general power of taxation, the state haa 
power to impose burdens, in the nature of taxes, upon 
special occupations or special kinds of property, with a 
view rather to re~ulation than to revenue, under the power 
of police. 

"There are BOme cases in which levies are made and collected 
. under the general designation of taxes, or under some term em
ployed in revenue laws to indicate a particular claaa of taxes, 
where the imposition of the burden may fairly be referred to 
some other authority than to that branch of the sovereign power 
of the 8tate under which the publio revenues are apportioned 
and collected. The reason is, that the imposition has not for its 
object the raising of revenue, but looka rather to the regulation 
of reIathe rights, privileges, and duties as between individuals, to 
the conse"ation of order In the political society, to the encour
agement of industry, and the discouragement of pernicious em
ployment.. Legislation for these purposes it would seem proper 
to look upon a8 being made in the exercise of that authority 
which is inherent in every 80vereignty, to make all such rules and 
regulations as are needful to secure and prese"e the public order 
and to protect each individual in the enjoyment of his own rights 
and privileges by requiring the obse"ance of rules of order, fair
ness, and good neighborhood, by all around him. This manifesta
tion of the sovereign authority is usually spoken of as the police 
power." II Examples of this kind of assessments are to be seen 
in the u8Ual license fees for pursuing certain occupations wbich 
have an intimate relation to the public health or morals, such 
.. the occupation of a retail liquor 8eller, and also in assessments 
for the construction or repair of sewera, aidewalks, levees, drains, 
and other such work8." 

"lteuy v. Bricker, 60 Pa. St. 9. 18 Cooley, Tu"D, CS88. 
•• Yoanablood v. Sexton, 82 Mich. 406. 
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DEFINITION AND NATURE OF THE POWER. 

168. The right of eminent domain is the right of the 
nation or the state, or of those to whom the power hall 
been lawfully delegated, to condemn private property to 
public use, and to appropriate the ownership and posses
sion of such property for such use, upon paying to the 
owner a due compensation, to be ascertained according to 
law. 

There has beeR a certain ambiguity In the use of the term "em
Inent domain" In consequence of a confusion between the power 
and jurisdiction which the state exercises over the public property, 
and the right and power of the state to assume the ownership of 
that which before was private property. There is a lawful author
ity In every sovereignty to control and regulate those rights of a 
public nature which pertain to its citizens in common. For exam
ple, In regard to the public waters of the state, it is the prerogative 
of the state to define and regulate the right of fishing in such waters. 
So also, unless grants to private persons Interfere, the state is the 
owner of the tide-Iande, or sea-shore, along its water front, and it 
may regulate the use of such lands, to the limits of its territorial 
Jurisdiction, by prescribing the terma and conditions on which 
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wharves, piers, and other structures may be maintained.' So again, 
the state Is the paramount owner of the public parks, reservations, 
the state building&, and other such public property. But it is not 
an aecurate use of language to apply the term "eminent domain" to 
such property.as is owned directly by the government and which 
has not yet passed into any private ownership. Such property il 
more correctly described 8.8 the "national domain" or the ''public 
domain," al the case may be, and the power of the nation or of the 
state over it il best designated as "territorial IOvereignty." The 
word "eminent," in this connection, implies a power or title which 
is paramount to some other power or title. It implies that the 
land is held in private ownership, but that there exists in the state 
a higher claim, namely, the right to divest that ownership and vest 
the title in the state, when the public exigencies demand it, and 
upon making just compensation. The right of eminent domain is 
therefore a survival of the common-law notion that the ultimate 
title to all lands was vested in the sovereign. It is true that in 
this country all tenures are now allodial. And the eminent domain 
doel not give to the state a title to private land in any sense which 
would interfere with the free disposition of it at the owner's pleas
ure. But as all lands are supposed to be held, mediately or imme
diately, from the state, this power implies the right of the state, on 
given conditions, to resume the title supposed to have been granted 
by it. These conditions are, first, that it shall be for a public 
purpose, and, second, that just compensation shall be made. It 
will thus be perceived that the true idea of the power of eminent 
domain is that it is a right in the government, acting in the inter· 
est of the whole public, to force the owner of property to sell the 
same to the public, from whom his title originally came, and subo 
ject to whose needs it is a.lways held. It also follows that this 
power is an inherent and necessary power of sovereignty, and ia 
not created by the constitutions, In fact, the constitutions merely 
recognize its exiBtence and then proceed to guard the citizen against 
itt arbitrary or unjust exercise, by providing that it may not be 
wielded except for the benefit of the public and that compensation 
ahall not be withheld. 

1 Webber v. Harbor Comm188ionera, 18 Wall. 57; Polla.rd v. Hagan, 8 How. 
2l2. 
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The power of eminent domain, being an Inherent attribute of 
.,verelgnty and a necessary power of the state, the preservation of 
which, unimpaired and unfettered, Is essential to the growth and 
welfare of the community, il inalienable. That Is to say, no leg
islature can have power, by any grant or contract, to surrender or 
bargain away the power of eminent domain so as to bind the state, 
in the future, to refrain from ita exercise when a proper and neces
sary occasion shall arise.-

That this power is to be distinguished from the power of taxa
tion has been explained in the chapter dealing with the latter power. 
In paying taxes, the citizen contributes his just and ascertained 
share to the expenses of the government under whieb he lives. Rut 
when hili property is taken under the power of eminent domain, 
he is compelled to surrender to the public something over Ilnd 
above hla due proportion, for the publio benefit, and for which he 
receives a direct pecuniary compensation. This power iI also to 
be distinguished from the power to regulate the use of private prop
erty, to the end that such use shall not be detrimental to the publlo 
safety, health, or morals. Regulation of this kind and for this pur· 
pose is justified as an exercise of the police powe~, bnt it does not 
amount to aD expropriation of the property or a divesting of the 
title. 

The constitutional prohibition against depriving any person of 
his property "without due process of law" may also have some rela· 
tion to the exercise of the power of eminent domain, at least so 
far as to require legal and orderly proceedings for its exercise, and 
perhaps to render necessary a judicial hearing on the question of 
damages. Rut in general, these matters are adequately provided 
for by the guaranties of just compensation and jury trial which 
accompany the constitutional recognition of the power. 

COlfSTITUTIOlfAL PROVISIONS, 

189. In the 1lfth amendment to the federal constitution 
It Is declared that private property shall not be taken for 
pub11c use without just compensation. And the constitu-
1ilOD8 of all the states contain similar guaranties against 

• B7de Park T. Oakwoocl8 Cemeteq Ass'D, 119 III 141, 'f N. lD. 627. 
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the arbitrary or unrecompensed ezproprlation of private 
property. 

The provisions of the fifth amendment were intended emIr u a 
limitation upon the powel'8 ot the general government, and do not 
affect the several states. But all the states have been careful to 
Incorporate In their constitutions such provisions as would suftlce 
to extend a similar protection to printe property against the exer-
tion of their own sovereign powers. In some of the states, the 
guaranty Is in the same words as are employed in the tederal consti· 
tution. In othel'8, it il somewhat more comprehensive, declaring 
that no man's property shall be taken, damaged, or destroyed for 
publlc ule without just compensation being made. In many of the 
Itates, the compensation for property so taken must be determined 
by a jury, and In the same and lOme other states, the compenaatioD 
must be paid to the private owner before the taking. 

BY WHOM THE POWER IS EXERCISED. 

170. The power of eminent dpmain, being an attribute 
of sovereignty, belongs primarily to every government as 
such. It is vested in-

<a) The government of the United States, so far as may 
be necessary for the proper performance of ita 
duties and functions. 

(b) The government of each of the states. 
(c) Municipal corporations, when delegated to them by 

the legislature for their appropriate purposes. 
d) Private corporations which discharge a publio 

duty or are designed to promote the publio con
venience, under a similar delegation. 

~ United States. 
Within its own sphere, and with reference to Its own constitu

tional duties and functions, the government of the United States 
hi sovereign, and therefore must possess the power of eminent do
main, as well as all other IOvereign powers. Whenever it may be 
necessary to appropriate private property tor the carrying on of 
&D1 of the proper undertakings or oftlces of lhe ge'Qeral govern-
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ment, that government may exercise its power of eminent domain, 
u well within the limits of a state as in the districts subject to 
Ita excl118lTe jurisdiction, and the consent or co-operation of the 
ltate is not required.' For instance, the federal authorities may 
proceed directly, by their own omcera and courts, and without the 
intervention of the state, to condemn and appropriate printe prop
erty, anywhere situated, for post-offices, court-bouses, forts, &rIIenals, 
Ilcht-houses, or military roadL 
Municipal Oorporations. 

It fa entirely proper, and in accordance with the principles of 
the constitution, that munieipal corporations should be authorized 
to exercise the power of eminent domain for the benefit of their 
own restricted "public," and in furtherance of the objects for which 
a share of government is committed to them. In the exercise of 
this power, just as in the case of taxation, a use may be local and 
yet public. That la, it may be public, in a proper sense, although 
it does not directly concern the entire population of the state, if 
It does concern the entire population of a district or division of 
the state. Hence cities, towns, counties, school districts, and other 
municipal corporations may be authorized to appropriate private 
property for such uses as streets, parka, publio buildinlS, school 
houses, water works, and the like. 

Priuate~. 

Moreover, the right to exercise this power may be delegated by the 
leliUature to private corporations which, although their business 
Is pursued for purposes of gain, yet stand in such a relation to the 
public that they may be considered as promoting the public conven
ience, or discharging a publio office or duty, or carrying on works 
which are of general public utility. Such are railroad companies, 
bridge and turnpike corporations, and irrigation companie .. 

LEGISLATIVE AUTHORITY NECESSARY. 

171. The power of eminent domain can be exercised only 
In pursuance of legislative authority, and on the occasions 
aDd in the modes designated by the legislature . 

• Kobl Y. U. B., 91 U. B. 367; D8l'HD~OD T. U. B., 82 Pa. Bt. 382; Tromble1' 
T. Humphrl!Y, 23 Mlch. 471. 

BL.OONBT.L.-26 
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172. Statutes authorizing the exercise of tb1a power will 
be strictly construed, and those charged with the execution 
of the power will be held to a atrlct compliance with all 
the conditions and requirements of the statute. 

The power of eminent domain is indeed inherent in the lOT· 

ereignty, but it remains formless and inactive until it is called into 
operation and directed to its Qbject by the legislative power of the 
state. It fa for the legialature to prescribe the occasions for its 
exercise, as also the conditions upon' which the power may be re
BOrted to, and the methods and instrumentalities by which its 
application to the property of individuals shall be compassed. It 
fa also for the state, by its legislative body, to determine when the 
exigency arises which will justify calling this power into exercise. 
And it may likewise determine the specific objects to which it shall 
be directed. That is, the legislature may decide what parcels of 
land, or other property, shall be taken for a given public use, and 
the owner haa no constitutional right to demand a hearing and an 
opportunity to contest the necessity of the particular appropriation 
which affects hi. interests. In practice, however, the determina· 
tion of this question is usually referred to commissioners, before 
whom all the parties in interest have a right to appear and be heard, 
or to a jury.' 

Since the exercise of the power of eminent domain Is In derogation 
of common right, and fa a high exertion of the paramount rights of 
the IOvereign, it must be hedged about with all needful precau
tions for the proteotion and security of the citizen. And for this 
reason it is held that statutes authorizing the appropriation of pri-

• The questIon of the nece8lllty of the appropriation (whether or not particu
lar property shall be taken), aside from the question of the amount of compeD
sation to be made, Is not one whIch must be determined by & jury, or In the 
forms of judicial proceedings, unless the constitution of the state specIfically 
80 provides. No cooatitutlonal right of trial by jury caD be bere claimed. 
UDleu upUcltly given. "The approprlatloo of the property Is an act of pubUc 
administration, and the form and manDer of Its performance are such as the 
legislature In Its discretion may prescribe." People v. Smith, 21 N. Y. 595. 
See U_ S. v, Harris, 1 Sumn. 21, Fed. Cas. No. 15,815. But If the constitution 
provldea that the question of approprlatloo sball be submitted to a 3UlT, the 
requirement Is mandatory. Arnold v. Decatur, 29 Mlcb. 77. 
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vate property for public use must be strictly construed. An inten· 
tion to authorize luch taking will never be presumed, nor deduced 
from anything 'but clear and unambiguous terms. Especially is 
this the case with regard to the delegation of this power to private 
~rporatioDL Such. corporation will never be presumed to be in· 
vested with the power. If it claims the right to condemn property 

for its uses, it must show a grant of such power.' Nor will a grant 
of the power be enlarged by mere implication. Thus, if the charter 
of a corporation gives it the right to appropriate private property 
for certain enu~erated purposes, it will possess no authority to 
take land for any other purposes, and no such extension of ita powers 

-CUll be deduced by mere inference from the terms of the grant.' 
Furthermore, the laws authorizing the exercise of this power must 
be exactly complied with, in respect to all the forms, conditions, 
and provisions made for the benefit and protection of the individual, 
before hiB property can lawfully be taken. 

THE PURPOSE MUST BE PUBLIC. 

173. The purpose for which the power of eminent do
main Is to be exercised must be public, and not merely 
for the benefit of a private person. 

174. The question whether or not the purpose is a pub
lic one Is a judicial question, upon which the determina
tion of the legtslature is not conclusive. 

176. The purpose may be local (that Is, confined to a 
municipal subdivision of the state), provided it Is publio 
with reference to the people inhabiting the district to be 
.a1fected. 

The PurpottJ to be Public. 
The power of eminent domain, like that of taxation, cannot be 

-exercised by the state for the benefit of one or more particular in· 
-dividuals. There is no power in any state government to take the 
property of one man and give it to another, or to compel one man 

• Phillips v. D1lDklrk R. Co., 78 Pa. St. 177; Allen v. Jones, '7 Ind. f88. 
• CurrIer v. Marietta & C. R. Co., 11 Ohio St. 228. 
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to sell his property to another, or to authorize one person to appro
priate the property of another, even though compensation be made. 
But the purpose for which this power is exercised will be consid
ered public if it actually concerns or promotee the welfare, com
fort, or convenience of the whole people, notwithstanding one or 
more Individuals may be peculiarly and directly benefited. It Ia 
also a limitation upon the exercise of this power that the purpose 
must be within the legitimate sphere of the government exerciling 
the power. 

A Judit:ial ~ 
The mere fact that the legislature, In a statute, declares that a 

given use is a public use, and authorizes the taking of private prop
erty for It, does not necessarily make the use public, nor render 
lawful the appropriation of private property for it. It is well 
settled that, if In fact the use is public, the decision of the legisla
ture that the public needs require the taking of private property to 
promote the use is final and conclusive. But the question, whether 
or not a given use il a public use, is a judicial question, and this 
must be determined by the courts, on the application of the person 
or persons to be affected. 

Local Public U_. 
The local nature of the proposed work will not neceuarily deprive 

it of the character of publicity. That is to say, it may pertain only 
to a district or lubdivision of the state, and yet be public as regards 
all the citizens of that portion of the state. In this regard, the mu
nicipal corporation is only a miniature state. The people of the 
state at large may have no direct interest in the building of a court
house or a jail in a city, or in the improvement of its streets, or the 
construction of its bridges, wharv~ docks, and market& But these 
purposes are all public with reference to the sphere of their utility. 
and therefore proper 8ubjects for the exercise of the power of emi
nent domain. 

l!.nuffler-aticm of PUrp08e8 in Sta~ Con~titutions. 

The constitutions of several of the states undertake, with more 
or less emauatlveness, to enumerate the purpOSES for which the right 
of eminent domain may be exercised. The following are among the 
cases specified in one or more of t·he state constitutions: Publio 
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buildings and grounds; roads, streets, and alleYI In municipalities; 
water work&, aqueducts, drains, and sewers in counties, cities, and 
toWDl; raislng the banks of streams; removing obstructions there
from, widening, deepening, or straightening their channels; railways; 
turnpike or toll roads; canals; irrigation ditches or aqueducts; 
wharvel; docks; piers; bridges; chutes and booms; ferries; telegraph 
and telephone lines; cemeteries; oil pipe lines.' In regard to the 
most of the foregoing, it may be remarked that, even in the absence 
of constitutional authorization, they would be regarded as publio 
purposes in a BeDse which would justify the exercise of the power 
of eminent domain. 

IUUlltratton. of Public PUrp08ll8. 
Railroad companies, carrying on the general business of com

mon carriers of passengers and freight, unquestionably serve a 
public use In luch sense as to justify the delegation to them of 
the rigllt of eminent domain for their necessary purposes. But, on 
the other hand, a railroad which is constructed for the sole pur
pose of carrying coal from the mines of a private corporation to a 
convenient point of shipment does not serve a public purpose, so 
as to justify the exercise of the eminent domain in fts behalf.' 
The cOJlstruction of a ditch, for the purpose of preserving a high
way by diverting the waters of a river,' or for the purpose of re
claiming marshy lands, in a county, is a public purpose.1I Again, 
land taken In a city for public parks and squares, advantageous 
to the public for recreation, health, or business, is taken for a pub
lic use, and the power of eminent domain extends thereto.u So, 
also, lands may be taken for a cemetery, when the general public 

'lee SUm . .Am. at. Law, • 1141; Hooper .... Inhabitants of Bridgewater, 
102 MUll. 1512.. 

• People .... Pittsburgh R. Co., 153 Cal. 694; Sholl .... Coal Co., 118 Ill. 427, 
10 N. m. 199. And, In general, a statute authorizing the establishment ot a 
private road across lands at third persons Is unconstitutional. as taking pri
vate propert7 tor a private u... Sadler .... Langham. 84 AIa. alL Oompare 
Sherman .... Buick, 82 CaL 242. 

• Smith .... Goulcl, 81 Wis. 81, 20 N. W. 889; PatteraoD .... Baumer, 'II Iowa. 
477. 

10 Zimmerman Y. Can1leld, 42 Ohio st. 488. 
11 Shoemaker v. U. S., 147 U. S. 282, 13 Sup. Ot. 881; In 1'8 OommIsatoDel'S 

of Central Park, 150 N. Y. 498. 
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has the right, or may purchase the right, to bury the dead there
in.1I And the appropriation of waterco1:'rses, to the detriment o~ 
the rights of riparian proprietors, but for the purpose of supply
ing farming neighborhoods with water for irrigation, is always and 
unquestionably a public purpose. 11 

It should also be noted that the public nature of a particular 
enterprise, for which this power is invoked, may depend upon the 
degree of development which the state or community has reached 
at the particular time, or upon the nature and needs of Its leading 
industries. A use which would be a public use in a new and sparse
ly-settled region would not necessarily be such in a state of society 
where population was dense and industrial development complex. 
Again, an industry which, in one state, engages the labor of a 
large part of the inhabitants, and is of prime importance to the 
general prosperity of all, may, In another state, be of such relatiyL' 
insignificance and pursued by so few of the people that to aid it by 
the exercise of the power of eminent domain would be merely aer.,,·
ing the private interests of a small number of citizens. Thus, it 
is said that "mills for the sawing of lumber for purpoeea of build
ing, grinding grain for food, and the manufacture of material for 
clothing! may be of such necessity to a community, "especially in 
the early settlement of a country, as to make their establishment 
a provision for a public service." U So, in those states where lum
bering is one of the extensive industries, it is held that the eon· 
struction of booms and dams in the rivers, for the purpose of tak
ing and securing log~ and other timber, is a public purpose for 
which the power of eminent domain may rightfully be exercisedY~ 
And in several of the states it is considered that the development 
of the mineral resources of the state is of such importance and 
public benefit that mining companies may be authorized to exercise 
the power of eminent domain, by taking lands for their necessary 
usee, or by condemning a right of way over private property for 
the carriage of water necessarily used in their mining operations. 1. 

11 Evergreen Cemetery AlB'n T. Beecher, 158 Conn. Ml, 5 Atl. 8C58. 
11 Lax T. Haggin, 69 Cal. 255, 10 Pac. 674. 
U Lowell T. City at Boston, 111 Mass. 454, 464. 
11 Lancaster T. Driving Co., 62 Me. 272. 
It Hand Gold Min. Co. T. Parker, D9 Ga. 419; Overman SnTer Mln. 00. T. 

OorcoraD, 15 NeT. 141. 
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WHAT PROPERTY KAY BE TAKEN. 

176. The property which may be taken for public use 
under the power of eminent domain includes everything 
which is the subject of private ownership, recognized by 
the law, and in the enjoyment of which the posseBBor 18 
entitled to the protection of the law. It includes-

(a) Real estate of private owners, whether held in fee 
or by an estate less than the fee. 

(b) Real property belonging to the state or to the 
United States (subject to certain restrictions.) 

(c) Franchises and other incorporeal rights of prop
erty. 

(d) Easements in realty and the right of pOBBess1o~ 
and enjoyment of the same. 

(e) Watercourses and streams. 
(f) :Materials needed in the construction of publio im

provements. 

»tala and Int1:re8t8 lAB than a Fu. 
In order to constitute "property," In the le~ senile of the term, 

It 18 not necessary that the person claiming compeI188.tion should 
be the owner In fee simple of the land taken. The owner of an estate 
for life or years, w·hether it be vested or contingent, and whether 
in possession, or reversion or remainder, the owner of a rent or ease
ment affected by the appropriation of the land, a purchaser under 
an executory contract, and probably even a mortgagee or a judgment 
creditor, would also be entitled to compensation in proportion t~ hia 
interest. 
Property oj State and United States. 

It would appear, at first sight, that there could be no authority 
in a state to appropriate, under the power of eminent domain, prop
erty belonging to the United States, and conversely, that the federal 
government could not authorize the taking of property belonging to 
a state. But it is held that, unless the property in .question has been 
already devoted to some public use under the authority of, or in con
nection with, the government of the United States, the .tate within 
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whose borden the government land lies may authorize Its condem
nation under this power, for a public purpose, such as the oonstruction 
of a railroad.1T And in virtue of the control of the national govern
ment over navigable waters, as well as Its power of eminent domain, 
it may authorize the construction of a bridge or other structure over 
IUch water., and although a particular state may be the owner of 
the bed under luch waters, on which the proposed structure is to rest, 
the federal government is not obliged to obtain the consent or au
thority of the state, or to make it any compensation.lI 

}l-anchisel. 

In a number of the states the constitutions provide that the right 
of eminent domain shall never be so construed as to prevent the legis
lature from taking the property or franchises of incorporated com· 
panies and subjecting them to public use the same as that of 
individualL But even without such a provision in the organic law, 
franchises would be subject to this power in common with all other 
property within the state. Franchises are property, and there is 
nothing in their nature to exempt them from the liability to &ppro
priation which attaches to all other property. They may therefore, 
if the publio need requires it, be taken for public use on just com
pensation made.18 A familiar example of the taking of a franchise 
under the power of eminent domain is where a toll bridge, erf>Cted 
and maintained by a private corporation, is condemned and converted 
into a free county or state bridge. 
p~ and Einjoymentj EasementB. 

Every man is entitled by law to the undisturbed and exclusive 
enjoyment of his estate and to keep out all trespassers. And this 
right fa part of his "proPerty', in his estate. Consequently, if 
this exclusive enjoyment of property is taken away, there is a tak
iag of the property, though the title is allowed to remain in the 
original owner. Moreover, there are certain. easements appurte· 

IT U. S. T. Railroad Bridge 00., 6 McLean, 517, Fed. Cas. No. 16,114; U. S. 
T. Chicago, 7 How. 185. 

18 Stockton v. Baltimore R. Co., 1 Interstate Com. Rep. 411. 
11 Central Bridge Co. T. Lowell, 4 Gray, 474; Richmond, F. & P. R. 00. v. 

Louisa B. Co .. 18 Ho1". 71; Enfield Toll Bridge Co. v. Hartford & N. H. R. Co., 
17 Oonn. 40; west River Brldp Co. v. DIx, 6 How. 507; Com. v. Pennsylvanla 
Canal Co., 68 Pa. st. 4L 
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nant to real estate which are necessary to Its beJieftcial enjoyment, 
and which cannot be impaired without the payment of just com
peaatiOJl to Ole owner of the estate. Such are the easements of 
acceaa, light, and air. The construction of a pubUc improvement 
(such as an elevated steam railroad in the streets of a city) may 
destroy or materially interfere with these easements, although the 
land itself and the buildings thereon are not taken possession of 
or injured except in respect to their beneficial use. These ease
ments are "property," and may be thus taken u.nder the power of 
eminent domain, but only upon the payment of just compensation. to 

BInDme. 
lYatercou1'8etl and streams of running walter, which are not nan

gable, may be appropriated under the power of eminent domain, 
for IUch publio purposes 88 the supplying of water to cities and 
towns, and the development of irrigation works intended for the 
beneAt of all extensive distriot or neighborhood. In luch cues, 
eompensation must be made to those riparian proprietors who have, 
at common law, a right to have the stream continue to fiow in its 
accustomed channel, and whose own private use of the water is 
abridged or interfered with by the takinl of the stream for publio 
uee.-

M~ 

Such materlaJ. as may bt needed in the construction of pubU" 
improvements come withill the claM of subjects over which thf' 
power of eminent doruaiD 111ay be exercised. Thus, timber, gravel, 
earth, or stone to be used in making or mending highways, and 
treea, earth, and cravel used in building a railway, may be appro
priAted uder due legislative authority. And in lenera.l, authority 
may be giTen to 8.1\1 person or co~ration engaged til works of 
public improvement tlJ enter upon adjoining lands and take there
from lOch material.'l as are needed for the work of construction.u 

•• L&br Y. Rallway 00., 1M N. Y. 268, 10 N. E. 628: Drucker Y. RaIlway 
eo.. 106 N. Y. 157, 12 N. E. 1168. 

11 St. Heleaa Water Co. v. Forbes, 62 CaL 182; SmItIl Y. Goulcl, Ii9 Wia. 681, 
18 N. W. 467; Lu: Y. Haggln, 69 Cal. 255, 10 Pac. 874. 

21 Wheelock Y. Yoone, 4 Wend. 647; Parsons v. Howe, 41 Me. :US. In a 
.tate ot war, private property may be taken by a mllltary commander to 
pe1"eDt it from t~ Into the banda or the enemy, or tor the pwpoae ar 

Digitized by Google 
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Eztmt tf Appropriatioft. 
The general rule is that no more property shall be taken under 

the power of eminent domain, either in respect to quantity or inter
est, than fa needed for the particular purpose. As the power ia 
founded on nece88ity, so the measure of the public right, in any given 
case, must be determined by the actual requirements of the pUblict 
use to which the property fa to be put. For example, if a public 
building or a park fa to be located on a tract of land more than 
sufficient in extent, DO more of the land should be condemned and 
taken than is reasonably sufficient for the purpose. 80 also a. 
railroad company should not be authorized to condemn more land 
than is needed for its right of way and works. It is true the oltl1er 
may consent to the appropriation, and thus preclude himself from 
raising the question of the necessary extent of the appropriation. 
But unless he so consents, the mere fact of providing compensation 
will not justify an appropriation in excess of what la necessary. 
On the same principle, wilDe the legislature may undoubtedly au
thorize the taking of the fee in land, if it ahall judge it to be neces· 
sary, yet this is not to be done if a le88 interest in the public, such 
as a mere easement, would suffice. In such cases the easement 
consists only in the right to use the property for the purpose for 
which the appropriat~on was made. The fee remains in the original 
owner, subject to the easement, and whenever the publio use ahall 
'be discontinued the full title will revert to him. 

APPROPRIATION TO NEW USES. 

177. When property which has already been appropri
ated to public use under the power of eminent domain fa 
subsequently appropriated, under the eame power, to a 
new and dift'erent use, then the original owner, provided 
an estate less than the fee was ftrst taken or a portion of 
his land less than the whole, will be entitled to a new a&

sessment and payment of compensatioD.. 

converting It to the use ot the public; but the danpr must be Immediate aDd 
impending, or the necessity ul'lent tor the public service, such as will DOt ad· 
mlt of delay, and where the action ot the civil authorlty would be too late 
In providing the means which the occaslca calli tor. Mitchell v. Barmony. 
18 Bow. 11G. 
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The reason for this rule Ja that when a part only of a tract of 
land is condemned, the amount of compensation to be a.warded is 
determIned, in some me~ure, according to the question whether 
the remaining land will be benefited or injured by the use to which 
the part taken is to be devoted. Now the first use may be of posi
tive advantage to the rest of the property, while the new use may 
be seriously detrimental to it. At any rate, if there is any impor
tant di1ference in the two uses, this will of itself introduce new ele
menta which should be taken into consideration in arriving at a 
just estimate of the damages to be paid. The !>wner is therefore 
constitutionally entitled to a fresh appraisement of the injuries 
which he sustains, in view of the new conditions and their effect 
upon his estate. In cases where thf whole tract was affected by 
the first condemnation, but it extended only to the taking of an 
estate less than a fee, the same principle applies, but for a different 
reason. It is now important to inquire whether the owner's right 
of reverter, in case of the discontinuance of the public use, will be 
afrected by the new appropriation. 

Questions of this sort chiefly arise in connection with the construc
tion of improvements in the public streets and highways. At first, 
the courts were disposed to make the right of an abutting property 
owner to recover damages upon the appropria.tion of the street to 
a new or different use depend upon the question whether the fee 
of the solI under the street was vested in him or in the municipality. 
But the later tendency is to disregard this distinction. The now 
generally prevalent doctrine is that the abutting owner, whether 
or not he OWllS the fee of the street, has certain peculiar rights and 
privileges therein which will entitle him to compensation if the 
street is diverted from its original use or is cumbered with new 
works which materially interfere witll, or diminish the value of, 
those rights. II 

II "Dfatlnetlou baaed upon the legal ownership ot the tee In respect to the 
rights of tJae abutting proprietor have produced much contusion, resultlng In 
many confiJctIDg decisions; but the true prinCiple, which has been slowly but 
Burel)' evolved from protracted discussion and experience, is that In respect 
to the use of the lOll tor the purposes ot a street (and apart from those 
reversionary or other rights pecuUar to legal ownership) It fa wholl7 imma
terial where the lecal title realdu." WhIte v. Rallroad 00., 113 N. 0. 810, 
18 S. B. 830. 
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Notwithstanding some difterence of opinion, it is now apparently 
settled that the appropriation of a public highway for the purposee 
of a plank road or turnpike is not a devotion of it to such' a new 
use as will require a new assessment and p.yment of damages to 
abutting owners. And conversely, turning a turnpike road into a 
free and common public highway is not appropriating any new 
easement so as to entitle the owners of the fee to fresh compt..'Il88' 
tion. U And the same is true of the laying of gas pipes in a coun· 
ty highway. II Nor is any additional servitude imposed by the 
appropriation of a public highway for the use of a line of electric 
telegraph, by the erection of poles and wires above the surface of 
the ground; . and a statute authorizing such appropriation is not 
unconstitutional because it makes no provision for compensation 
to the owners of the fee in the highway.1I Also it la held that a 
street railway, where the motive power employed 18 honea or elec· 
trlc motors, constructed under legislative authority on the nrface 
of a street, Is not an unlawful interference with the rights of the 
abutting owner, but is a street Ulle consistent with such rights, 
so that it will not entitle him to a new assessment and payment 
of damages.1T But if a highway il appropriated to the use of a 
steam railroad, or a street in a city to the use of lueh a road (and 
more especially an elevated road), it Is held that this is not a legiti· 
mate use for street purposes, but the conditions are 80 eeeentially 
different from those attending the first appropriation, which merely 
gave a public right of passage, as to entitle the abutting owners 
to compensation to the extent to which their property is Injured 
or depreciated by the new use of the street. II When a railroad has 
been constructed In a street, and an abutting property owner baa 
recovf'red damages therefor, this will not prevent him from claim· 

16 State T. Maine, 2T Oonn. 641. 
II Bloomfield I: R. N. Gaslight 00. T. Calkins, 62 N. Y. 888. 

I. Pierce T. Drew, 186 Mass. 75. 
IT Mahady T. Railroad 00., 91 N. Y. 148; Bla v. Railway 00., a MeL 242: 

Attorney General v. Metropolitan R. 00., 125 M&I8. 515; People T. Ft.. Wayne 
.. E. Ry. 00.,92 Mlch. 522, 52 N. W. 1010. 

n Story T. RaIlroad 00., 90 N. Y. 122; White T. Rallr0a4 00., 113 N. C-
810, 18 S. E. 830; Stewart v. Railroad 00., 88 W. Va. 438, 18 S. E. 81M: Craw· 
ford v. Village of Delaware. '1 Ohio st. 459; Lawrence B. 00. T. W1l1lama. 
• Ohio St. 16& 
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ing further damages when another railroad seeks to build another 
track in the same street. I. 

THE TAKING. 

178. In order to constitute a "taking" of property under 
the power of eminent domain, it is not necessary that ~e 
property should be dastroyed, or that the owner should be 
entirely deprived or dlasefsed of the estate. It is 8u1Bcient 
to entitle him to claim compensation if the work or im
provement for which this power is exercised deprives him 
of the ordinary, necessary, and beneficial use of the prop
erty, or if its value, for such U888 and purposes, is directly 
and neceuarily diminished by the work in question. 

T.II.e reuon and spirit of the constitutional provision regulating 
the exeroiae of the power of eminent domain are broad enough to 
allow & recognition of the right of an owner to compensation In 
cases where, without any actual expropriation of his pl'Operty, there 
is such damage done to it, by the work in progress, as diminishes 
ita value for all purpoeet, or IeriouaJ,y interferes with its use for 
the purposes to which it is adapted. To constitute an appropria· 
tion of land, it is not necessary that there should be any trespass 
upon, or physical taking of, the property itself; any injury to the 
estate which deprives the owner of the ordinary and beneficial use 
of it is equivalent to a "taking" of the land.n For example, in a 
case in New Hampshire, it appeared that a railroad company, claim· 
ing to act under legislative authority, removed a natural barrier 
situated north of plaintiff's land, which theretofore had completely 
protected plaintiff's meadow from the effects of floods and freshets 
in a navigable river. In consequence of this removal, the waters 
of the river, in times of floods, flowed on to plaintiff's land, carry· 
ing sand, gravel, and stones thereon. It was held that this was a 
"taking" ()f plaintiff's property, within the meaning of the consti· 
tutional provision, and that the legislature could not authorize the 

It Southem Pac. R. 00. v. Reed, 41 Cal. 256. 
10 Hooker v. Northampton Co., 14 Conn. 146; Martin v. Fillmore 00., 44 

Neb. 719, 62 N. W.863; Gr11II.n v. Railroad Co., 41 La. Ann. 808, 6 South. 624. 
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infliction of such an injury without making provision for compen· 
sation.1t So~ also, the diversion of a stream, when the effect is 
to injure the property of a private owner, by destroying his water 
power or depriving him of his riparian rights, is a taking of his 
property under the power of eminent domain." So again, it is 
held that the construction of a public improvement (such as an ele· 
vated railroad in a city) which has the effect to charge the air with 
smoke, gases, cinders, etc., and thus to interfere with the easement, 
belonging to each abutting landowner, to the passage of pure air, 
or which impairs his easement of light, either by reason of the 
stl'1!cture itself or by the passage of trains upon It, or which dimin· 
ishes the value of the property by impairing its capacity for quiet 
enjoyment, by reason of the noise, vibration, and confusion caused 
by the ordinary use of it, so directly and seriously affects the value 
of adjoining property &8 to entitle the owner to claim damages, 
although there has been no physical taking of his property. II And 
again, a necessary part of the beneficial use of private property con· 
sists in the free right of access to a street, highway, or navigable 
stream on which it may abut. And where the effect and conse· 
quence of improvements or public works constructed by a munic· 
ipal or private corporation are to deprive a property owner of the 
means of access to his premises,-as, where a railroad laid In the 
street shuts off the means of ingress and egress, or where public 
works constructed along the edge of a navigable river or hike pre
vent riparian proprietors from having free access to the water,
there Is such an invasion of the owner's property rights (though 

11 Eaton T. RaJlroad Co., 151 N. B. 1504. See, &180, Smith T. Gould, 61 WIL 
81, 20 N. W. 300; PumpeDy T. Green Bay Co., 13 WalL 166: Woodruff v. 
Miulng Co., 18 Fed. 758. 

II Barding v. Water Co., 41 Conn. 87: Pettigrew T. Village ot ETIlIlBTUle. 
215 Wis. 223. And this rule applies as well to navigable as to private streamL 
Even where the object ot the diversion Is to create a new and better channel, 
yet, it the result is to deprive the riparian owner of the benefit ot the use ot 
the stream, it is a taking for which compensation must be made to him. 
People v. Canal Appraisers, 13 Wend. (N. Y.) 355. 

sa Lahr v. RaJIWDY Co., 104 N. Y. 268, 10 N. E. 528; Drucker v. Railway 
00., 106 N. Y. 157, 12 N. E. 568; New York El. R. Co. v. Fifth Nat. Bank, 135 
U. S. 432, 10 Sup. Ct. 743; Adams v. Railroad Co., 39 Minn. 286, 39 N. W. 
629: Jeffersonville, M. & I. R. 00. v. Esterle, 13 Bulb (Ky.) 667. 
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no portion of his land may be actually taken) that compensatioll 
must be made to him.U The right of the owner of a altJ lot abut
ting upon a street to use the street is as much property, It is said, 
as the lot itself, and the legislature has 8S little power to take 
away the one as the other; hence it cannot authorize the vacation 
of the street without providing compensation for such owners. 81 

When the state has granted a right or franchise for business pur- . 
poses (such as the right to maintain a toll bridge, a ferry, and the 
like) and the grant was by its express terms exclusive, the subse
quent grant of a franchise of the same kind, the use of which will 
compete with the first and diminish its profitableness; amounts to 
a taking of the former franchise, within the meaning of the consti· 
tution." It is also held in some states (though not in all) that if 
a railroad II constructed in close proximity to a man's house, and 
there Is eonsequently a real, imminent, and constant danger of its 
being set on fire by the passing locomotives, and thereby its value, 
either for purposes of residence, business, or sale, is greatly dimin· 
ished, such injurious effect upon the value of the property will found 
a claim for compensation. IT And where one railroad company is 
authorized by statute to run its cars over the tracks of another, 
this is a taking for which compensation must be made." 

.. Rumsey v. RaDroad 00., 188 N. Y. 79, 80 N. E. 8M; aty at Pekin v. 
Brereton, 67 m 477; Rigney v. City of ChIcago. 100 Ill. 64; Chicago & W. 
I. R. 00. T. Ayree, 106 Ill. Gll; Johnston v. Railroad Co., 18 R. I. 642, 29 
Ati. 1594: Philadelphia & B. R. 00. v. Patent (Pa.) GAt!. 747: Delaplaine v. 
RaIlroad Co., 42 WI .. 214: Chapman v. Railroad Co., 83 Wis. 629. 
I. Haynel! v. Thomas, 7 Ind. 88: Pearsall v. Board, 74 Mich. 558, 42 N. W. 

71. Bnt compare Levee Dlat. No.9 v. Fanner, 101 Cal. 178, 85 Pac. 569 . 
.. Plscataqu& Brldge T. New Hampshire Brldge, 1 N. H. 85: Central Bridge 

Corp. T. City of Lowell, 4 Gray (Mass.) 474. 
IT See SwlDD81 T. RaIlroad 00., G9 Ind. 2OG; St. LowB, Ft. S. & W. B. Co. 

v. MeA.uUff, 43 Kan. 185, 2S Pac. 100; Ft. Worth. R. G. By. 00. v. Downie, 
82 Tex. 888, 11 S. W. 620; Pierce v. Railroad -CO., lOG Mass. 199: Wilmington 
• R. R. Co. T. Stauffer, 60 Pa. st. 874; Lafayette. M. & B. R. Co. v. Murdock, 
88 lDd. 187 • 

.. MetnlpoUtan R. Co. v. Quincy R. 00., 12 Allen (Mass.) 262: Slxth Ave. 
.. 00. Y. Kerr, 41 Barb. (N. Y.) 188. 
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OONBEQUBNTIAL INJURIES. 

t'79. Unless a dift'erent rule is prescribed by constitution 
or statute in the particular state, the owner of property 
is not entitled to claim. damages in respect of any merely 
incidental, indirect, or consequential injuries which his 
property may sustain by reason of a public work or con
struction, where the same is juatifted by a lawful exercise 
of the powers of government, and there is no actual ap
proprlatioJl of any property or right to which he has a 
legal claim.. 

If the injury to property is merely Incidental or indirect, 01" aftects 
the property only as it a1fects all other property similarly mtuated, 
there can be no just claim to compensation, and, if property is ac
tually appropriated under the power of eminent domain, the com
putation of damages must not include merely consequential or indi
rect injuries. II Thus, for instance, the privilege of maintaining a 
toll bridge, previously granted by statute, may be seriously im
paired by a subsequent grant to another of a franchise to maintain 
another bridge near the first. Or the value of a dam may be de
stroyed by the construction of a canal, or that of a turnpike by the 
construction of a railroad_ But in these cases, if the first grant 
was not in terms exclusive, so that there is no question of a con
tract which must not be impaired, the detriment which the first 
work will sustain in consequence of the construction of the second 
does not amount to such a taking of it as will require compensation 
to be made; it is merely the loss which anyone may expect to suf
fer from successful competition. U 

It is also a general principle that a municipal corporation making 
an improvement solely for the benefit of the public, under ample 
authority granted by the legislature, and performing the work in 
a circumspect and careful manner, and with no lack of care aDd 

II Stewart v. Village of Rutland, fi8 Vt. 12, 4 At1. 420. 
U White River Turnpike 00. v. Vermont Cent. R. Co., 21 Vt. G90; JDn1leld 

Toll-Bridge Co. v. Hartford & N. H. R. Co., 17 Conn. 454; Dyer v. Bridge • 
Co .. 2 Port. (Ala.) 296. 
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reasona ble skill, Is not answerable for consequential damages pro
duced thereby to property in the vicinity of such improvement, no 
part of which is taken or used therefor, although the same act, If 
done without legislative sanction, would be actionable.u It is a 
question whether the same rule is applicab,e in the case of a pri
vate corporation, making such an improvement primarily for its 
own advantage and benefit. In some of the states it is held that 
such a corporation is liable for all damages which would not be 
too speculative or remote to be recovered in an action against a 
natural person." But in New York the doctrine prevails that, 
equally in the case of a private corporation as in that of a munici· 
pal corporation, an act done under the authority of law, if done in 
a proper manner, will not subject the party doing it to an action 
for the consequences, whatever they may be, if the law does not 
provide for compensation for injuries of that character.u To take 
another illustration, the value of private property may be seriously 
affected by a change of the grade of a city street on which the 
property abuts. But this is not a "taking" of the property, and 
the owner will not be entitled to claim compensation, unless, as is 
sometimes the case, the statute should make provision for it." 

But in many of the states it has been felt that the doctrine of 
consequential injuries left the owner of property without redress 
In many instances where he had been substantially damnified for
the public ~ood, and where, on just principles, compensation ought
to be provided for him. In these states, therefore, the constihl--
tional provisions on the subject have been made broader than the
type which we have thus far considered. They are so expressed' 
as to entitle the owner of property to just compensation in all caseS' 
where his property is "taken or dama~ed" for the public use. 

u Alexander v. City crt Milwaukee, 16 Wis. 247; Mayor, etc., of Cumberland 
T. Willison, IiO Md. 138; Transportation Co. v. Chicago, 99 U. a. 635. 

"Alexander v. City of Milwaukee, 16 Wis. 247; Tinsman T. Railroad 00., 
28 N. J. Law, 148. 

U RadclIff's Extra v. Mayor, etc .. of Brooklyn. 4 N. Y. 1~; Bellinger T. 

Railroad Co., 23 N. Y. 42; Selden v. CaDal Co., 29 N. Y. 634. And see Benner 
T. Dredging Co., 134 No Y. 156, 31 N. E. 328. 

"See Mayor, etc., of Cumberland v. Willison, IiO Md. 188; In re Furman 
Bt., 17 Wend. (N. Y.) 649. Compare Crawford T. Vlllqe of Delaware, 't 
Oblo at. ~. 

BL.CONST.L.-27 
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Whete a constitution contains this wider formula, it is held that a 
recovery may be had in all cases where private property has sus
tained a substantial injury from the making and use of an im
provement which is public in its nature, whether the damage be 
direct, as when caused by trespass or physical invasion of the prop
erty, or consequential, as in a diminution of its market value.u 

COMPENSATION. 

180. The constitutional provisions for the protection of 
private property, when the power of eminent domain is 
to be exercised, require that just compensation IIJhall be 
paid to the owner. This requirement includes-

(a) The assessment of the amount of the damages
(1) By a fair and impartial tribunal, not neces

sarily a jury. 
(2) In a manner conforming to the directions of 

the constitution or statute. 
(8) At the fair and just value of the property 

taken, or the fair and just measure of its 
depreciation in consequence of the work or 
improvem:mt in question. allowing for di
rect benefits to other property of the same 
owner accruing therefrom, when a part only 
of a tract is taken, and also for correspond
ing injuries. 

(b) The prepayment of the damages, at least where 
the appropriation is made by a private corpora
tion. 

(0) The payment of the damages in money. 

'PM 2h"bunal fM eM .&se8sment of Damages_ 
The legislature, in exercising the power of eminent domain. can

Dot in the law itself fix the amount of compensation to be paid to 
the property owner. Such compensation, iD case of disagreement 

U Oblcago T. Taylor, 125 U. S. 161, 8 Sup. Ct. 820. The reader wID ftnd 
an IDatructlve case as to the di1rerence between a constitutional provt81on 
authorizing compensation tor property "taken" for public use, and one au
thOl'lz1ng compensation tor property "taken or damaged," In 1Up&7 T. O1q 
ot Oblcago, 102 III CK. 
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between the parties, must be ascertained and awarded by a fair 
and impartial tribunal.u "While the legislature is the judge of 
the necessity or expediency of the exercise of the power of eminent 
domain, it is not the judge of the amount or justness of the com
pensation to be made when the power is exercised." And there
fore, "when the constitution prescribes no particular mode in which 
the compenSation shall be ascertained, it would seem to follow that, 
as to the question of the amount of compensation, the owner of 
land taken for public use has a right to require that an Impartial 
tribunal be pl'ovided for its determination, and that the government 
is bound in such cases to provide such tribunal, before which both 
parties may meet and discuss their claims on equal terms." " But 
proceedings for an assessment of damages upon an exercise of the 
power of eminent domain are not controversies of tha~ nature 
which is contemplated by the constitutional provisions securing 
the right of trial by jury in civil issues. Consequently the owner 
~f property thus taken has no constitutional right to demand" that 
his compensation shall be assessed by a jury, unless there is a spe
eific provision to that etTect in the state constitution." The cus
tomary method is to provide for the appointment of a certain num
ber of appraisers or" commissioners (sometimes called "viewers'') 
who are to determine the matter at issue according to their own 
judgment and the evidence which shall be adduced before them in 
relation to the value of the property or the extent of the injuries 
to it. These viewers, having duties to perform which are analogous 
to those of a jury, must be free from all legal disqualifications or 
-disabilities and from all interest In the matter at iBSue, all relation
ship to the party, and all positive bias. They must strictly comply 
with the statute in regard to taking the oa.th and all other matters 
()f substance . 

.. PeDDSylvanla R. 00. T. Baltimore " O. R. 00., 60 Mel. 268. But, where 
private property baa been taken or daioaged by the state, It Is competent for 
the legislature to agree with the owner as to the amount of the damage, If that 
~n be done, and make an appropriation tor Its payment. In re Substitute 
for Senate Bill No. 88, 21 Colo. 69, 89 Pac. 1088_ 

6T Langford T. County Oom'rs ot Ramsey Co., 16 Minn. 8715 (Gil. SSS). 
U PeDDSYITanla R. Co. v. First German Congregation, 153 PL St. 4415; LiT

tDgston v. Mayor, etc., of New York, 8 Wend. (N. Y.) 85; Butler v. Olty of 
Worcester, 112 Mass. 1541; Backus T. Lebanon, 11 N. B. 19. 
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Method tI hseNing Damaga. 

In regard to' the methO'd and CO'urse O'f proceedings, O'n the assesa
ment O'f damage., it mq" be remarked, as a general rule, that all 
such provisiO'ns O'f the cO'nstitution O'r the statute 88 are intended 
for the protectiO'n and advantage O'f the individual are to' be strictly 
followed. He is to' have every O'Pportunity of cO'ntesting the pro
ceedings, step by step, and O'f asserting and making good his claims 
to' adequate cO'mpensatiO'n. FO'r instance, the O'wner is entitled to 
due nO'tice O'f the time and place at which the assessO'rs will proceed 
to' make their valuatiO'n, and he must be affO'rded an opPO'rtunity 
to' be present, and if he attends he has a right to' be heard and to' 
present proper and pertinent evidence. If his rights, in any of 
these particulars, are abridged O'r denied, the proceedings will nO't 
be valid." The award also should be in due form and executed 
and flIed according as the law direct& 

MellIN,.. tI Compen.wion. 
The rules fO'r ascertaining the amO'unt O'f compensatiO'n to' be palel 

to' the O'wner O'f property taken under the power of eminent dO'main 
are subject to' some variations, depending on the circumstances of 
the particular case. But the general principle., are always the 
same. And these may be arranged In three classes, according as 
the appropriatiO'n Is O'f the whole of the tract O'r O'ther property, O'r 
of only a portion thereof, O'r consists in injury and damage to' the 
prO'perty without a physical taking of It. 

In the flrst place, if the state O'r corporation takes the whole of a 
tract O'f land, O'r the franchise and plant of a corporation, O'r any 
O'ther entire piece O'f property, the owner is entitled to' receive the 
entire market value of the property. The market value is nO't the 
mere amount which the property has cost the O'wner; it may be 
much greater. Neither does it mean the amount whlc~ the prO'p
erty would bring at a forced sale, but what it would bring In the 
hand. O'fa prudent seller at liberty to' fix the time and the condi· 
tions of the sale.10 If the property taken consists in the franchiRe 
and plant of a corpO'ration, the market value is nO't to be ascertained 

.. Powers' Appeal, 29 MIch. 504; Hood v. FInch, 8 WIs. 881. 
10 Everett T. Union Pac. R. Co., 59 Iowa, 243, 13 N. W. 109; Somerville & 

JD. R. 00. T. Doughty, 22 N. J. Law, 495. 
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by the par Talue of the stock or the cost of the improTements, but 
it fa measurecl by the actual aelling value of the entire capital stock. 
U the property haa been improved and prepared for the carrying on 
of a particular business, and haa a special value for the purposes of 

that businesa only, 80 that the business in fact increases the value of 
the propert;y, this fact should be considered in computing the dam
ages, though it should not alone govern. It And conversely, the 
fact that the preperty haa not in fact been appropriated to aDY bell.
eficial use will not necessarily prove that it haa DO value. "The 
Inquiry must be, what is the property worth in the market, Tiewed 
Dot merely with reference to the usea to which it is at the time ap
plied, but with reference to the uses to which it is plainly adapted, 
that is to say, what ia it worth from its availability for valuable 
uses?" II But on the other hand, the owner i& not entitled to claim 
compensation for any damage which i8 merely remote, conjectural, 
or apeculatin. II Nor is he entitled to be compensated for any 
value, in exCelS of the market value, which the property may have 
In his eyes alone, arising from sentiment, association, om. personal 
predilectioll. Such matters are not susceptible of pecuDiary esti
mation, and do not properly enter into the computation. There 
Is aome uncertainty, on the authorities, as to the time at which the 
value to be put 011. the property is to become fixed. It may be 
either at the time of the commencement of the proceedings, or at the 
time of entry upon the property, or at the time of the view and ap
praisement. But at any rate, the value to be paid is that which 
the property bears at or before the completion of the condemnation 
proceedings, not that enhanced vaiue which might afterwards at
tach to it in consequence of the uses to which it is to be put by the 
approDriator • 

• 1 K!Dg T. Railway 00., 82 Minn. 224, 20 N. W. 1M; 0bI<.'8g0 I: Ill. R. 00. 
'Y. laeobB, 110 In. 414; Little Rock & Ft. S. R. 00. T. McGehee, 41 Ark. 202. 
But where land Is taken, future profits from the business carrIed on there, 
aDd whleb 18 stopped or Interfen!d with by the approprfatfOll, are too coDjee
rural, speculative, ~d uncertain to form any basis tor determining the market 
value of the property. laeksonTille & S. Ry. Co. T. Walab, 108 IU. 2158. 
Cblcqo I: II. R. Co. T. Dresel, 110 In. 89. 

II Boom Co. T. Patterson, 98 U. S.403. 
II Fremont, E. & M. V. R. Co. T. Whalen, 11 Neb. 585, 10 N. W. 491. 
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In the lleCond p1a.ce, If the appropriation extends only to a part 
of an entire tract belonging to the same owner, the amount of 
compensation is not to be measured solely by the market value of 
that which is taken. Here it will a1ao be neeeaaary to take into 
account the e1fect of the public work or improvement on the remain
ing portion of the estate. This e1fect may be either bene1lcial or 
injurious. In the 1lrst event, the increase of value accruing to the 
remainder of the estate is to be deducted from the amount to be 
awarded. In the second case, the compensation must be large 
enough to cover the depreciation of the balance of the tract." For 
example, where a railroad company condemns and appropriates a 
right of way across a farm or other tract of land, the true meas
ure of compensation to the owner is the difference between what 
the whole property would have sold for, una1fected by the railroad. 
and what it would sell for ~s a1fected by it, if it would sell for 
leaa. The damages must be for an actual diminution of the mar
ket value of the land. II In such a case the design of the law is 
to compensate the owner fu11y for all the injury he may sustain by 
reason of ·the appropriation of his land for railroad purpose&, and 
which shall grow out of or be occasioned by the location and us(> 
of the road. II Consequently, it is proper for the jury or apprais
ers to take into consideration, in assessing the damages to bf
awarded in such a case, the danger and inconvenience of crossing 
the road from one part of the land to another,1T the danger to the 
owner's cattle of being killed on the railroad, the additional in
convenience and expense entailed upon the owner in the cultivation 
and management of his remaining land, thus cut in two by the 

It FIrst Ohurch In Boston v. OIty of Boston, 14 Gray (MalIS.) 214: EdmBnd" 
v. OIty of Boston, 108 Mass. 1S35: Baltimore & 0_ R. 00. v. Pittsburg. W. & 
K. R. 00., 17 W. Va. 812: Drlver v. RaIlroad 00., 82 Wis. 1569: WeJeb v. 
Railway 00., 27 Wis. 108: Parks v,. RaIlroad 00., 8S Wfa. 418: RobblDs .... 
Railroad 00., 6 Wis. 686: Bigelow v. RaIlway 00., 27 Wfa. 478: WhIte v. 
RaIlroad 00., 6 Rich. Law (S. 0.) 47: Tyler v. Buclsou, 147 Mala. 808, 18 
N.E.1582. 
II Page v. RaIlway 00., 70 Ill. 824-
18 st. Louis & S. E. Ry. 00. v. Teters, 68 Ill. 14'-
IT SomervDle 4: E. R. 00. v. Doughty, 22 N. J. Law, 4IH5: st. Louis 4: 8. B. 

B7. 00. T. Tetera, 68 IlL 144: Keithsburg & Eo R. 00. v. BeDr7, 79 IlL 290. 
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road, II the expense of fencing along the road where It passes througl1 
fields," and the danger from fire to the buildings, fences, timber. 
and crops on the remaining land.eo But, on the other hand; in all 
cases of appropriation of part of a tract of land, mere speculative, 
remote, or contingent damages to the remaining parts are not to 
be taken into account or allowed for in the computation of dam
ages.1t Thus, the appraisers cannot take into consideration any 
anticipated loss to the plaintHf of profits in his business, by rea
son of the appropriation of a part of his land." 

In some few of the states, the constitutions provide that benefitp. 
accruing to the owner's remaining land cannot be set off against 
the damages to be awarded him." But, unless such a provision 
is found in the constitution, the rule is that, in estimating the· 
damages which a party sustains by the taking of a part of his tract' 
of land for a public improvement, the local benefit accruing there
from to the remainder may be considered and deducted from the 
damages occasioned by such taking; and where such benefit equals 
or exceeds the value of the land taken and the amount of the in
jury to the remainder, the owner sustains no legal damage an" 
none can be allowed him. U But ''the benefits to be considered an(\ 
allowed by the jury, where only a part of an entire tract is taken, 
are not such as are common to lands generally in the vicinity, but 
such as result directly and peculiarly to the particular tract in ques-

II Tucker v. RaIlroad Co., 118 Mass_ 546; McReynolds v. Ranway Co .. 106 
In. 11S2; Somerville & E. R. Co. v. Doughty, 22 N. J. Law, 495 . 

• t Greenville & C. R. Co. v. Partlow, IS Rich. Law (8. C.) 428: Robbins v_ 
Railroad Co., 6 Wis. 636: Reg. v. Oommlttee Men for South 8011&04 Drainage, 
S AdoL I: m. 429. 

eo 8wlnney v. Railroad Co., 159 Ind. 205; Lafayette, M. &: B. R. Co. Y. Mur
dock, 68 Ind. 187; St. Louis, Ft. 8. &: W. R. Co. v. McAulHr, 4S Kan. ISIS, 
2S Pac. 102. 

U Ellsworth, M. N. & 8. m. Ry. CO. Y. Muwell, 3D Kan. Ml, 18 Pac. 819 . 
.. Pittsburgh & W. R. Co. v. Patterson, 107 Pa. St. 461; Schuylklll Nav. 

00. v. Freedley, 8 Whart. (Pa.) 100; Petition of Mt. Washington Road Co., 8~ 
N. H. 134. 

81 See Woodfolk v. Railroad Co., 2 Swan (Tenn.) 421. 
"Nichols v. City of Brtdgeport, 2S Oonn. 189; Trlnlt7 Conege T. Ctt7 or 

Hartford, 52 Conn. 41S2; Jackson Co. v. Waldo, SIS Mo. 637; Platt Y. Pennsyl
vania Co., 4S Ohio St. 228. 1 N, JIl. 420; Whitman T. Ratlroad Co., 8 A.llen 
(Maaa.) 18S. 
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tion; ai, for instance, where property is made more available and 
valuable by opening a street through it, or when land is drained or 
otherwise directly improved." II For example, where the claim 
for damages grows out of the alteration of a highway, benefits 
caused by such alteration may be set off against the damages; but 
this benefit must be some direct, special, and peculiar benefit accru
ing to the plaintiff's land, and not the general benefit accru
ing to all the adjacent estates by reason of having a wider street. 
If the alteration, by cutting off some ot the plaintiff's land, leaves 
him a smaller estate with a longer street frontage, which is of 
more value in the market, this is a benefit which should be counted. 
But unless he receives some benefit not received in common by all 
the other estates on that street between the two nearest cross 
streets, it is not to be deducted." Furthermore, the benefits, like 
·the damages, cannot be considered if they are merely remote, spec
~Ilative, or conjectural. For example, in an action for damages 
to land in Wisconsin, resulting from the construction of a railroad, 
the fact that the road is a trunk line to Ohicago is not such a 
benefit to the plaintiff as will be considered in abatement of the 
-damages suffered by him. n And the damage done to one piece 
of land, through which a railroad is run, cannot be compensated 
by benefits accruing to another and separate piece of land, through 
which it does not run, though belonging to the same person." 

In the third place, if the taking does not consist in the actual 
appropriation of any specific property, but in injury to it, or dim
inution of its value, in consequence of the work or improvement for 
which the power of eminent domain il exercised, the assessment 
of compensation will become a measuring of damages. And the 
owner will be entitled to fair compensation for all such direct in
Juries to the property as accrue from the work in question and 
a1fect him personally in his ownership, use, or enjoyment of the 
property, and which are not common to the whole community.OI 

811 WhItely T. Boom 00., 88 MInn. 523, 88 N. W. 753. 
ee Farwell T. City of CambrIdge, 11 Gray (Mass.) 418; DIckenson T. In

babltants of Fitchburg, 13 Gray (Mass.) M6. And see MissiSSippi Ry. Co. T. 

lrIcDonald, 12 Belsk. (Tenn.) M. 
17 Latlln T. RaIlroad 00., 33 Fed. 4115 • 
•• Todd v. RaIlroad 00., 78 111. 530. 
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.As the proceedlng before the Tiewers is more in the nature of 
&Il arbitration than of a jury trial, considerable latitude is allowed 
In regard to the introduction of evidence. The object being to as· 
eertain the actual market value of the property taken (or the actual 
~xtent to which it has been injured by the public work or im· 
provement, as the case may be), almost anything which has a 
legitimate tendency to show such value should be admitted. And 
the appraisers will also be justifted in acting on their personal knowl· 
edge and opinion of the value of the property, though this should not 
iDfiuence them. to the exclusion of legal and proper evidence. 

Prepayment of Damages. 
In a number of the states we find constitutional provisions to the 

~trect that the compensation to be awarded to the owner of prop· 
~rty which is appropriated for public use must be paid before the 
taking of the property. When this is not the case, the question, 
whether the law is invalid for postponing the payment of the com· 
pensation until after the owner is deprived of hia property, will de- • 
pend upon whether it is the state or a municipal corporation which 
takes the property or a private corporation. If the power of em· 
ment domain is exercised for the benefit of the state or one of its 
municipalities, it is not essential that payment should first be pro· 
Tided, for it is supposed that the public faith is a suftlcient pledge 
.and guaranty for the payment of what is awarded. But in this 
case, the law must provide a means of making his claim effective 
against the state or the municipality, which shall be adequate ahd 
certain, and which may be initiated by the property owner himself 

.at his own discretion.TO But if the property is to be taken by a 
private corporation, the same reasons do not exist. On the con
trary, it may well happen that the ability of the corporation to pay 
the damages which shall be usessed may be doubtful. Although 
there is no fixed and absolute rule on the subject,. the better au
thorities agree that in such cases the statute should require the 
amount to be paid, or be held ready for payment, before the land 
passes into the exclusive control of the corporation,u But the 

TO ZImmerman v. Canfield. 42 OhIo St. 468; Wheeler v. Board, 89 N. J. Law, 
291; Haverhlll Bridge ProprIetors v. County Oom'ra of 1ilIIaex, 103 Mass. 120-

T1 Wheeler v. Board, 89 N. J. Law, 29L 
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owner of land taken by a private corporation under the power of 
eminent domain may, if he is sui juris, waive the right to exact 
prepayment of damages, by consenting, either expressly or by clear 
implication, to extend a credit to the company condemning, and 
allowing the damages to remain as a debt; but such walver is not 
to be inferred without a clear indication, by worda or acta, that 
the owner will not insist on his constitutional right. fI 

Payment to be Made in Mrm.ego 
Since the appropriation of private properly under this power .. 

In the nature of a forced sale, it follow8 that the compensation to 
the owner must be made in money, or at least be pecuniary in char· 
acter. The state, for instance, would have no power to compel the 
owner to accept other public landa in exchange for his landa thus 
taken. Nor could a railroad company, on appropriating lands, re
quire the owner to accept a grant of other lands, licenses, or right~ 
of way belonging to it. II Bot if the appropriation is made by a 
municipal corporation it seems that it may lawfully provide thn t 
the damages awarded shall be paid in interest·bearing bonds, either 
constituting a part of its existing debt, or iuued specially for the 
purpose of meeting the new expense. 

n New Orleans" 8. B. Co. T. Jones, 68 Ala. 48; Fuller T. OommlllBloDers. 
15 Pick. (Mass.) 81; Marble v. WhItney. 28 N. Y. 297. 

" 8ee ChIcago, S. F. " C. By. Co. T. McGrew, 1<K MOo 282, 15 8. W. 881; 
Vanhorne'. Lessee v. Dorrance. 2 Dall. 804, BIG. 
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LOCAL SELF-GOVERNMENT. 

427 

laL The principle of local self-government requires 
that local governmental affairs shall be decided upon and 
regulated by local authorities, and that the people of the 
mUDicipal subdivisions of the state shall have the right to 
determine upon their own municipal concerns, without 
being controlled by the general publio or the state at 
large. 

The principle of local self-government is regarded as fundamental 
iD American political institutioD& It is not, however, an Ameri
can invention, but is traditional in England, and is justly regarded 
as one of the moet valuable safeguards against tyranny and oppres
sion. "We learn from Blackstone and the elementary writprs that 
the civil divisions of England, its counties, hundreds, tithings, or 
towns, date as far back as the times of the great Alfred. In aU 
the changes of poliey, of dynasty, of peace and internal war, and 
eYen of eonquest, whieh that country has undergone since his day, 
these organizations have never been abated or abandoned. They 
are substantially at this time what they were before the Norman 
invasion. Wherever the Anglo-Saxon race have gone, wherever 
they have carried their language and laws, these communities, each 
with a local administration of its own selection, have gone with 
them. It i8 here they have aequired the habits of subordinationt 

and obedience to the laws, of patient endurance. resolute pUrpORt 

Digitized by Google 



428 KUMCIPAL CORPORATION8. (ell. 17 

and the knowledge of civil government which distinguish them 
from e~ery other people. Here have been the 8eats of modern ch·
m,..ation, the nurseries of public spirit, and the centers of constitu
tional liberty. They are the opposites of those systems which col-

# 

lect all power at a common center, to be wielded by a common will, 
and to effect a given purpose; which absorb all political authority, 
exercise all its functions, distribute all its patronage, repress the 
public activity, stifle the public voice, and crush out the public 
liberty." 1 And in another case we read: "This right of self-gov
ernment lies ,at the foundation of our institutions, and cannot be 
disturbed or interfered with, even in respect to the smallest of the 
division8 into which the state is divided for governmental purposes, 
without weakening the entire foundation; and hence it is a right 
not only to be carefully guarded by every department of the govern
ment, but every infraction or evasion of it to be promptly met and 
condemned, especially by the courts, when such acts become the 
8ubject of judicial inve8tigation." I 

This important principle flnds its most pure and perfect expres
sion in the town meeting of New England, which is a legal assem
bly of the qualifted voters of a town, held at stated intervals or on 
call, for the purpose of electing town officers, and of discussing and 
deciding on questions relating to the public business, property, and 
expenses of the town. Although such pure demoeracy does not 
prevail throughout our country, yet it is in pursuance of the same 
general principle that municipal corporations are established in 
all the states, and Invested with rights and powers of government 
subordinate to the general authority of the state, but exclusive 
within their sphere. And it is in reality but an extension of this 
principle that the government of the United States should be in
trusted with only such powers and rights as concern the welfare 
of the whole country, while the individual states are left to the 
uncontrolled regulation of their internal a1fairs. The principle 
of local government being thus firmly implanted in our political 
system, It rests with the legislative authority of each state to apply 
and adjust it to the varying needs of its own people. That author
Ity must determine what municipal corporations shall be created 

1 People T. Draper, 15 N. Y.532, 56L 
• People v. Albertson, 55 N. Y. 50, 151. 
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and what .hall be their powers and the limit of their jurisdiction, 
according to its view of the requirements of the difterent section. 
and uistricts of the state, and their capacity and need of local gov
ernment. 

In some of the states, the right of local government is guarded 
by constitutional provisions forbidding the legislature to make 
any private or special laws "regulating the internal affairs of towns 
and counties." In others, it is considered as one of the right. in
herent in the people at the time of the adoption of the constitu
tion, and reserved to the people by that instrument except as mod
ifit>d by the grant of authority to the legislature. Thus the su
preme court of Indiana, speaking of a statute which attempted to 
create a fire department for a city, but making it entirely independ
ent of the selection, regulation, or control of the municipal author
ities, observes: "We hold that the right to provide and maintain 
a fire department iD a town or city is one of the rights which are 
vested in the people of municipalities, and to be exercised by them, 
and is not subject to legislative interference, except in so far as 
they may prescribe rules to 'aid the people of the municipality in 
the exercise of such right; that such right is an element of local 
self·government, which was vested in the people of the municipali
ties at the time of the adoption of the constitution, and was not 
parted with by it; that so much of the statute under consideration 
as relates to the management and control of the fire departments 
of cities is unconstitutional and void."' 

NATURE OF MUNICIPAL CORPORATIONS. 

182. Municipal corporations are administrative agencies 
established for the local government of towns, cities, COUD

ties, or other particular districts. 

183. The special powers conferred on them are not vest
ed rights as against the state, nor are they in the nature 

• State T. Denny, 118 Ind. 449, 21 N. E. 274. And see Ctty ot Evansville 
T. State, 118 Ind. 426, 21 N. E. 267. In the caae ot State v. Wtlliama (Conn.) 
35 Atl. 24, will be found an lnter~tlng discussIon of the nature of local selt
~o,"l'l'nwcnt and of how far the legislature Is bound to recognize and provide 
for It. 
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of contracts, but, being wholly political, they eldst only 
during the will of the legislature. Such powers may at 
any time be changed, modified, repealed, or destroyed by 
the legislature, saving only the vested rights of individuals. 

A municipal corporation i. a public corporation created by the 
government for political purposes, and having 8ubordinatf! and local 
powers of legislation; it is an incorporation of persons, Inhabitanta 
.of a particular place or connected with a particular district, enabling 
them to conduct its local civil government.' The more usual kinds 
of municipal or quasi municipal corporations in this country are 
-cities, towns, townships, boroughs, villagea, parishes, counties, school 
dlstricta, poor districts, and road districts. 

The charter of a municipal corporation is not a contract, within 
the meaning of that clause of the federal constitution which forbids 
the passage of laws impairing the obligation of contracts. Hence it 
'follow8 that such charters may be altered, amended, or repealed by 
the legislature at its own discretion, without any violation of that 
·clause, provided only that private vested rights are not infringed by 
the action which it may take in regard to the charter.' And munic
ipal corporations, being creatures of legislation, have no constitu
tional guaranty of trial by jury, and such trial may be denied to them.' 
They are liable to have their public powers, rights, and duties modi
'fled or abolished at any time by the legislature. They' are allowed to 
hold privileges or property only for public purposes. Hence, gen. 
erally, the doings between them and the legislature are in the nature 
.of legislation rather than compact. T And one legislature cannot im
pose restrictions on the powers of a municipal corporation which a 
'future legislature cannot modify or abrogate, except where a vested 
right or the obligation of a contract might be thereby divested or 
impaired.' 

'Philadelphia v. FOll:, 64 Pa. St. 169, 180. 
I Brown v. Hummel, 6 Pa. St. 86, 92; Philadelphia v. FOll:, 64 Pa. st. 169; 

Yarmouth v. North Yarmouth, 34 Me. 411; Berlin v. Gorham, 84 N. H. 266. 
Paterson v. Society, 24 N. J. Law, 385; Marietta v. Fearing, 4 OhIo, 42; • 

• Borough of Dunmore's Appeal, 52 Pa. St. 874. 
T Town of East Hartford v. Hartford Br1dce Co., 10 How. 511, 584. 
• State v. PUsbury, 81 La. AnD. L 
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POWER '1'0 CREATE MUNICIPAL CORPOBA'l'IONS. 

184. The power to distrlbute the administrative tanc
tiona of government, and from time to time to change their 
cUstrlbution, belongs exclusively to the legislature, and 
this includes the power-

<a> To incorporate cities and other municipal corpora
tiona.' 

(b) To estabUsh, modify, or change their territorial 
boundaries. 

(0) To classify the cities of the state according to PQP
ulation or some other reasonable principle of 
division. 

Creation of Municipalitia. 
The creation of municipal corporations fa generally accomplished 

either by a special grant of a charter, or (where this is forbidden by 
the state constitntion, 88 is now generally the case) by the enactment 
of a general law under which such corporations may be organized 
whenever the particular district possesses the requisite popnJation 
and complies with the other conditions of the act. When the consti· 
tution empowe1'8 the legislature to establish bot one system of town 
and connty government, to be as nearly uniform as practicable, abso· 
lute uniformity is not required11 

Baundaria. 
As it is for the legislature to determine whether municipal cor

poration. shall be established, and how the subordinate functions 
of government shall be apportioned to them, so also it is within ita 
power, unless restrained by the constitution, to decide what shall 
be the territorial boundaries of a city, county, or pther luch corpo
ration, and after having established the boundaries it may, in its 
discretion, modify or change them, subject only to the proviso that 
private vested rights must not be injured by the alterations. Thus, 
the legislature may annex or authorize the annexation of territory 
contiguous to the limits of an incorporated town or city, without 

I Tamer T. A1tbaaa, 8 Neb. 54; Hope v. Deaderlck, 8 Humph. (TenDo) 1 • 
• 1 Cathcart T. Comstock, 156 Wis. 590, 14 N. W. 833. 

Digitized by Google 



482 IlUNICIPAL OQRPORATJONS. (Ch. 1'1 

the consent of the persons residing either in the corporation or the 
annexed terrltory.ll But if the legislature should prescribe that 
such territory should not be annexed to the municipality unless a 
majority of the persons living therein should assent thereto, this 
would not be an unlawful delegation of legislative power, but a 
concession to the parties to be atfected of the privilege of accepting 
or rejecting a charter.lI Statutes fixing the boundaries of counties, 
and dividing such counties into towns, and providing for town or
ganizations, are held to be properly within the sphere of the pow
ers of the legislature, even though not expressly specified in the 
constitution.lI And an act of the legislature fixing the county seat 
is ~ot unconstitutional because it was passed without any consul
tation with the people of the county and without giving them an 
opportunity to petition the legislature; nor because two places 
were named in the act, and the choice between them left to the 
popular vote. It 

OlassificatUm· 
It is now a common practice to divide the cWes of a state into sev

eral classes, according to their population, giving to those of each 
cla88 a certain range of powers or priTileges, or a form of govern
ment, different from those accorded to the other classes, the object 
being to adapt the municipal government and powers to the vary
ing conditions and needs of the different populations. Laws mak
Ing such a classification are not open to the objection that they are 
local or special. "A law applying to a certain class of cities, fixed by 
previous legislation, into which other municipal corporations may 
enter, and from which they may pass into other classes, by increase 
of population, is nat special but general, since the grade of any par
ticular city is not designated by the act, but depends upon ita 
growth tn population, as it may, by such growth, pass from one 
grade or class into another." 11 And it is no constitutional objection 

11 Graham v. Olty of GreenvlUe, 67 Tex. 62, 2 S. W. 742: StUz v. Olty of 
Indianapolis, 55 Ind. 515: Martin v. Dlx, 52 Miss. M. 

11 Graham v. CIty of Greenville, 67 Tex. 62, 2 S. W. 742. 
11 Ohlcago & N. W. Ry. 00. v. Langlade 00., 56 ·Wls. 614, 14 N. W. M4. 
It mx parte Hill, 40 Ala. 121. 
II State v. Hawkins, 44 Ohio st. 98, 108, IS N. E. 228: Land, Log & Lumber 

00. v. Brown, 73 Wis. 29~, 40 N. W. 482; People v. HenshAw, 76 Cal. 436. 
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to such a law that there may be, at the time, only one city in the 
state which possesses a lufticient population to bring it into one of 
the designated classes,18 unless it is evident that the legislature 
merely lought in this manner to evade the constitutional prohIbI
tion against special laws. It is possible that there may be other 
bases for classi1lcation beside the relative population, but whatever 
IYstem is adopted, It must be nch as to show clearly the need of 
differences in powers or governments. "The true principle of classI
fication," says the court in New Jersey, "requires something more 
than a mere designation by nch characteristics 81 will serve to 
elassify, for the characteristics which will thus serve a8 a basil of 
elaui1lcation must be of nch a nature as to mark the object 10 des-, 
Ignated 81 peculiarly requiring exclusive legislation. There must 
be a substantial distinction, having a reference to the subject mat
ter of the proposed legislation, between the objects or places em
braced in such legislation and the objects or places excluded. The 
marks of distinction on which the classification 11 founded must be 
ncb, in the nature of things, 81 will, in some reasonable degree, 
at least, account for or justify the restriction of the legislation." 17 

LEGISLATIVE CONTROL OF :MUNICIPAL CORPORATIONS. 

186. In respect to all those matters in which the people 
of the state generally have an interest or concern, the 
legislature may require and compel the municipalities to 
discharge dUties, perform works, and if necessary contract 
debtB. . But in regard to matters of purely local concern. 
which are not of importance to the state at large, and 
which are generally best regulated by the local authori
ties, the rule of local self-government requires that the 
municipality should be controlled only by the preferencea 
and determinations of ita own citizens. 

18 Pac. f13; State v. Hunter, 38 Kan. 578, 17 Pac. 177; Paul T. Gloucester 
00., ISO N. J. Law, 685, 1G At!. 272. 

11 State T. MUler, 100 Mo. 489, 13 S. W. 677; State v. Graham, 16 Neb. '16-
19 N. W. f70; State T. Hudson, 44 OhIo st. 137, I) N. Ill. 225. 

IT State v. Hammer, 42 N. J. Law, 435. 
BL.CONST.L.-28 
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The double function of municipal corporations requires them to 
assume a share in the performance of state duties, a8 the legislature 
shall apportion the same, and also to regulate matters which con
cern only the particular community. In respect to the first claaa 
of duties, the legislature has the control, and it may grant, modify, 
or abrogate municipal powers aa ita wisdom shall dictate. It may 
also, within the l8IIle field, coerce a municipal corporation into the 
discharge of its proper functions, by laws requiring it to make con· 
tracts, issue bonds, or undertake public works. Thus, a city or 
county may be compelled to maintain local courts or a local police 
system, to layout and keep in repair public highways, bulld bridges, 
and erect suitable public buildings. But in regard to ita own local 
needs or advantages, the municipality alone is to judge of the desira
bility of making contracts, undertaking works, or incurring debts, 
and in these matters it cannot be compelled against its wlll to adopt 
the wishee of the state legislature. Thus, in regard to the main
tenance of municipal parks, the question of a municipal system of 
gas or waterworks, and other such private and local aJfain, it is not 
in the lawful power of the legislature to force the municipality into 
engagements or debts." 

While municipal corporations are subordinate agencies of gov· 
ernment, and, as such, subject to the regulation and control of the 
legislative authority of the state, yet they are also, in some partic
ulars, assimilated to private corporations in respect to their rights 
and powers. "Over all its civil, political, or governmental pow· 
ers," says Dillon, "the authority of the legislature is, in the nature 
of things, supreme and without limitation. unless the limitation is 
found in the constitution of the particular state. But, in its pro
prietary or private character, the theory is that the powers are 
supposed not to be conferred primarily or chiefly from considera· 
tions connected with the government of the state at large, but tor 
the private advantage of the compact community which i8 incor
porated as a distinct legal personality or corporate individual; and 

11 In regard to these general propositions, see Kimball Y. County of Mobile, 
8 Woods, 655, Fed. CaB. No. 7,774; People Y. Draper, 15 N. Y. 532; Mayor, 
etc., of Baltimore T. State, 115 Md. 876; People v. Oommoo Council of Detroit, 
28 Mich. 228; Western Say. Fund Soc. v. Philadelphia, 81 Pa. St. 175; Part 
Com'rB v. MlQ'or of Detroit, 29 Mlch. 843. 
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as to such powers, and property acquired thereunder, and con· 
tracts made with reference thereto, th~ corporation is to be reo 
garded quoad hoc as a private corporation, or at least not public 
In the sense that the power of the legislature over it or the rights 
represented by it is omnipotent." It 

And the power of the legislature to control the municipal cor
porations Is also limited by the necessity of preserving the rights 
of third persoDS which may in some cases intervene. Thus, the 
right to Interfere with the powers and government of a city can, 
Dot be 10 exercised 88 to deprive bona fide creditors of the munici· 
pality of their remedieB against it. The power of taxation, for ex· 
ample, cannot be so abridged that persons who had previously be
eome creditors of the city, relying on ita power to levy taxes to pay 
its debts, shall be deprived of all efiectual mea;ns of collecting their 

(!laims.·· 

DEBTS AND REVENUB. 

188~e legislature has power to require and compel " 
mUDici al corporation to pay ita Just, debts, even when 
they are ot enforceable by the ordiD.a.ry processes of law, 

"-and to ~ end it may require the municipality to raise 
money by taxation. 

It matters not that the particular claim Is not such as the courts 
would enforce without further legislative authority. U a moral 
obligation exists, the legislature may give it legal sanction. A law 
requiring a municipal corporation to pay a demand against it 
which ia without legal 'obligation, but which ia equitable and JUBt 

It 1 Dlll. Mun. Corp. I 66. The state may make a contract with, or grant 
to, a municipal corporation, which It cannot subsequently Impair or resume. 
-A crant may be made to a public corporation for purposes of private ad· 
vantage, and, although the public may also derive a common benefit there
from, yet the corporation stands on the same footing, as respects such grant, 
as would any body of persons upon whom like privileges were conferred." 
<lounty of Richland T. County of Lawrence, 12 Ill. 1; Spaulding T. A.ndover, 
M N. H.88. 

20 Von Holfman v. City of QUincy, 4 Wall. G8CS; Nelson T. st. Martin's 
Parish, 111 U. S. 716,4 Sup. Ct. 648; State v. Common Counen of Madlson, 
115 Wia. 80; Goodale v. Fennell, 27 Ohio St. 426. 
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\ 
in Itself, being founded upon a valuable consideration received by 
the corporation, la not open to constitutional objection, 88 being 
retroactive, or otherwise. 11 Thus, the legislature may authorize 
a municipality to issue bonda for a debt contracted, without legis
lative authority, for the improvement of its streets.II , But the leg
islature canllot compel a municipal corporation to pay a claim 
which it is under no obligation, legal or moral, to pay; nor can it 
require a court to render judgment on proof of the amount there
of.1I 

The revenue. of a county are not the property of the oounty in 
the sense in which those of a private person or corporation are 
regarded. The whole state has an interest in the revenue of a 
county, and for the publio good the leaislature must have the power 
to direct its appliOJition. u. 

OFFICERS OF KUNICIP ALITIE8. 

187. OfIlcers having to do with municipal corporations 
are of two sorts: 

(a) Those whose functions concern the whole state or 
ita people generally, although terrltorfally re
stricted. 

(b) Those whose powers and duties relate exclusively 
to matters of purely local,ooncern. 

188. OfIlcers of the former class may be appointed or 
regulated by the state authorities; but the principle of 
local self-government requires that the choice of omcers 
of the latter class should be left exel.usively to the peopl& 
of the particular community. 

11 Lycoming .... Union, 115 Pa. st. 166; New Orleanll .... Clark, 915 U. S. 8M. 
It 111 competent tor the legilliature ot a state to require a county to PIll' a jnst 
debt alter the lapse ot such time as would bar It by llmltatlon. County or 
Caldwell .... Barbert,68 Tex. 821, 4 S. W.607. 
II Mutual Ben. Lite Inll. Co. v. City ot EU,...abeth, 42 N. J. Law, 2SG • 
.. Hoagland .... City ot Sacramento, 152 Cal. 142; Supervisors ot Sadabu17 

TJ). .... Dennlll. 96 Pa. at. 400. 
u. People v. Pawer, 25 Ill. 169. 
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-:i\:he administration of Justice, the preservation of the publlo 
peace. and the like, although confided to local agencies, are essentially 
matters of pubHo concern; whUe the enforcement of municipal by
laws proper, the establishment of gas works or water works, the 
CIODstrnetioD of lewers, and the like, are matters which. pertain to 
the municipality as distinguished from the state at large." 21 Thus, 
a municipal board of police is clearly an agency of the state gov
ernment, and not of the municipality, and therefore belongs to the 
first class above mentioned. sa But on the other hand, a statute 
which has the effect of placing in the hands of a board of public 
works, who are to be appointed by the legislature, the exclusive 
control of the streets, bridges, police and fire departments, etc., in 
cities subject to its provisions, without the consent of those to 
be affected thereby, infringes upon the inherent right of the' oiti
leU to local self-government and is unconstitutional. IT 

POWERS OF lIrtUlfICIPAL CORPORATIONS. 

189. The powers vested in a municipal corporation are 
restricted to the f~llowfng three classes: 

<a) Those expr~ssly granted to it in its charter, or in 
constitutional or statutory provisions appUcable 
to it. 

(b) Those granted·by necessary or fair impUcation from 
the terms of \he same instruments. 

(0) Those which are necessary to enable it to exercise 
its granted powers and e:ffeot the objects of its 
Incorporation. 

"A. municipal corporation possesses and can exercise the follow
Ing powers, and no others: Firsf~ those granted in express words; 
eecond, those necessarily or fairly\ implied in or incident to the 
powers expressly granted; third, th.~se essential to the declared 
objects and purposes of the corporation,-not simply convenient, 
but indispensable. A.ny fair, reasonable doubt concerning the ex
istence of power is resolved by the court. against the corporation, 

\, 

•• 1 DIlL MUD. Corp. f 58. It People v. Hnrlbut, 24 Mlcb. "-
17 State v. Denny. 118 Ind. 382, 21 ~. E. 252. • .t, 
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and the power II denied. Of every municipal corporation the char
ter or statute by which it is created is itlorganic act. Neither the 
corporation nor its ofticers can do any act, or make aDy contrac4 
or incur any liability, not authorized thereby or by some legisla
tive act applicable thereto. All acts beyond the scope of the pow· 
ers granted are void Much less can any power be exercised or 
any act done which is forbidden by the charter or statute." II 

But besides the powers enumerated in the charter, there. are 
certain implied powers which belong to municipal corporations 
merely in virtue of their status as public corporations. These are 
such as are necessary to enable the corporation to exercise its enu
merated powers and to carry out the objects of its incorporation, and 
they are considered a8 inherent in the corporation because it must 
be presumed that they were within the contemplation of the incor
porating power,' which would not have granted a charter without 
the means to carry on a corporate existence. For example, a city 
incorporated by tpe legislature has the capacity to aue and be sued 
in its corporate name, as one of its ordinary and essential powers; 
and it is not nece$sary in pleading for such a corporation to aver 
its legal capacity to lue. II So, also, the power to remove a cor
porate ofticer from hil oftice is one of the common·law incidents of 
all corporations, including municipal corporations. II 

\ 

\ 
BY-LAWS 'OF MUNICIPAL CORPORATIONS • . 

190. MUDicipal c(,rporations are fDvested with subordi
nate powers of government, fDcludlDg the power to enacio 
by-laws or ordinances which, within their sphere, shall 
have the force of law. 

191. Municipal by-laws or ordlDanoes, to be valid, must 
be-

(a) Consistent with all laws of a higher nature. 
(b) Authorized by the charter or a statute. 

II 1 DID. Mun. Corp .• 89. And see Spaulding v. City of LoweD. 2S Plek.. 
1)Iasa.) 71; Ottawa 'Y. Care7, 108 U. 8. 110, 2 Sup. Ct. 361. 

II City of JanesvtlJe v. Mllwaukee & M. R. Co., 7 Wis. 484. 
II Rlcbarda 'Y. Clarksburg, 30 W. VL 491, 4 8. Ill. 774. 
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199. The 1,"IP .... t1ve power vested in a municipaUty can
not be delega; ,but must be exercised by the munici
pality through i appointed agencies. 

\ 

Pmoer to Enact By-~ 
Since municipal corporations are agencies of government, operat

Ing within a limited sphere, and since the,l't:gulations which they 
may establish will generally come into the closest relation with the 
conduct of the citizens, it is eminently proper that they should be 
invested with' adequate ~we1'8 to make ordinances in mattera of 
police. All those mattera which concern the publio safety, comfort, 
health, or morals, are best regulated, in their more minute details, 
by the people of each community for themselves. And the general 
policy of our institutions Is to intrust a large measure of discretion, 
in these particulars, to the several municipalities. 'lllUIl, in the ab
sence of specifio constitutional restrictions, it is competent for the 
legislature of a state, by a gen~ incorporation law or by a particu
lar charter, to empmver a municil\ality to make ordinanoes, operative 
within its limits, for the regulation'or licensing of the tramc in inton
mting liquors, although the subje~ may already be provided for by 
the general laws of the state. And ~ municipal charter or its by-laws 
may thus either expressly or by nece~ary implication, supersede the 
general laws on the subject, within the limits of the corporation.at 

Omjarmily with Higher Law. 
The power of a municipal corporation to enact by-laws or or

dinances is subject to the limitation that they must not con1lict 
with any provision of the constitution of the United States, any 
treaty, any act of congress, any provision of the constitution of 
the state, or any provision of the general statutes of the atate. All 
these are laws of a superior nature, to which the inferior must con
form. A municipal by-law repugnant to any of them is ultra virer 

It Davia v. State, 2 Tex. App. 425; Com. v. FredericO, 119 Maaa. 199; St;at.. 
v. Harper, 42 La. ADD. 812, '1 South. 446. 
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and can have no efticacy.1I Moreover, as we have seen, the powers 
of a municipality are limited to those granted in its charter or in 
statutory provisions applicable to it. It will, of course, follow that 
a by·l.w not authorized to be passed by either the plain terms or 
necessB,y implications of such charter or atatute ia invalid. 

&astmab~. 

The va~idity of municipal ordinances may also depend upon their 
reasonabl~ness. But here it is necessary to distinguish between 
such as are enacted under a specific grant of power and such as 
are passed \under a general or implied grant. ''Where the legisla· 
ture in te~s confers upon a municipal corporation the power to 
pass ordinaIi~es of a specified and defined character, If the power 
thus delegate~ be not in conflict with the constitution, an ordinance 
passed in pUI'luance thereof cannot be impeached as invalid be· 
cause it would have been regarded as unreasonable if it had been 
passed under tIie incidental powers of the corporation, or under a 
grant of power ~eneral in its nature. In other words, what the 
legislature distinctly says may be done cannot be set aside by the 
courts because they may deem it unreasonable or against sound 
policy. But where the power to legislate on a given subject Is con· 
ferred, and the mode of its exercise is not prescribed, then the or·' 
dinance passed in pursuance thereof must be a reasonable exercise 
of the power, or it will be pronounced invalid." II To illustrate, an 
ordinance prohibiting the opening of streets for the purpose of lay· 
ing gas mains, between the 1st of December and the 1st of March, 
is a reasonable regulation; but an ordinance prohibiting gas com· 
panies from opening a paved street, at any time, for the purpose 
of laying pipes from the main to the opposite side of the street, is 
unreasonable and void. at An ordinance regulating the keeping and 
retailing of gunpOWder, or other dangerous substances, is valid, If 
it makes no unreasonable discriminations against persons or classes 

II OIty of Burlington T. Kellar, 18 Iowa, 59; Pesterfteld T. Vickers, I Cold 
(Tenn.) 2Ofi; Phlladelphla & R. R. Co. T. Enln. 89 Pa. st. 71. 

II Ex parte Chin Yan, 60 caL 78; 1 nw. Mun. Corp. 1828; OoaI·Ploat T. 

011:7 of Jeft.'ersonvllle, 112 Ind. 15,19, 13 N. E. 115. 
u CommISSioners, ~tc., of NcrtherD Liberties v. Northern Liberties Gas Co., 

12 Pa. st. 818. 
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of perso 
rations 
monopoli 
regulations. 
not valid If 

But all by-laws or ordinances of municipal corpo
'ch a~ in restraint of trade, or which tend to create 
are void," unless they are distinctly justifiable as police 

Thus, ordinances in relation to public markets are 
ey make unreasonable restrictions, or operate to re

tend to create a monopoly. IT The same is true of 
leh attempts to restrain persons from emplOying 

busine88 beyond certain limits. II 

strain trade, 

Impartiality. \ 
Municipal ordinances must be impartial. For instanoe, an ordi

nance which gives to one sect or religious denomination privileges 
which it denies to others violates the constitution and is void." So, 
an ordinance which prevents one citizen from engaging in a partic
ular kind of business in a certain locality, under a penalty, while 
another i. permitted to ~ga.ge In the same business in the same 
locality, Is unreasonable apd void.fO Again, a municipality may 
provide modes of punishment for offenders against its police ordi
nances, by general ordinances affecting all persons alike, but has 
no power to single out any iIl,dividual, and denounce his trade, oc
cupation, or conduct. nAnd sC), a city ordinance exacting a license 
fee for selling goods, which fixes one rate of license for selling goods 
which are within the city or in transit to it, and another and much 
larger license for selling goods wb.ich are not In the city, is invalid, 
as being unjust, unequal, oppressive, and in restraint of trade. <II , Certainty. 

I, 

It is next required of municipal 'ordinances that they shalI be 
definite and certain. U This requirement is specialIy important if 
the ordinance is penal; that is, enjoining or prohibiting the doing 

,. Wllliams v. City Council, 4 Ga. /lOO • 
.. CIty of ChIcago T. Rumptr, 45 Ill. 90; Ha7ee T. City of Appleton, 24 

WIa. M2.. 

'T City of Bloomington T. Wahl, 46 Ill. 489; BethUDe v. Hughes, 28 Ga. 560. 
,. Ex parte Kuback, 85 Cal. 274, 24 Pac. 737. 
,. CIty of 8breveport v. Levy, 26 La. Ann. 8'lL' 
•• Tugman T. OIty of Chicago, 78 Ill. 4015. 
61 Board ot CouDcllmen ot Baton Rouge T. CremonlDt, 86 La. Ann. 247. 
<II Ex parte Frank. 52 Cal. 606 • 
... San Francisco Pioneer Woolen Factory T. Brlckwedel, 60 Cal 168. 

Digitized by Google 



KUNICIPAL CORPOIU.TIONS. (Ch.17 

of aome act under a penalty. In .uch cases it ill necessary that it 
should describe the o:ffense with certainty, and also it must fix the 
penalty with precision, and not leave its measure to the discretion 
of any officer. For instance, where an ordinance provided that 
for a certain o:ffense the o:ffender might be fined by the mayor not 
more than five dollars, it was held that the ordinance was void be
cause the amount of the fine was not fixed and definite; though it 
might have been valid if the ordinance had imposed a fine of a 
certain amount, with power in the mayor to remit a portion there
of in his discretion.... A city ordinance providing for grading and 
macadamizing a street Is not void for uncertainty bemuse the spec
ifications for the, work are not embodied in the ordinance, they be
ing referred to a~,on file in the office of the city clerk." 

DelegalJiun. of Power. \ 

A general rule ot\conat1tutiOnal law prohibita the delegatio» of 
legislatiTe power. Bllt it ia not regarded as a violation of this rule 
for the legislature, in c~ting municipal corporations, to invest them 
with appropriate powers,of legislation for the due administratloll of 
tile a:ffairs of the munici~ty. But no such prinoiple will justify 
the municipal authorities iD.. attempting to make a delegation of the 
powers confided to them. All, such powers as are essentially legiala
tive in their nature must be eXefci8ed by the municipality itself or ita 
duly authorized agents and o~ers pointed out by law. No such 
power can lawfully be turned over to the discretion of a private pel"

son, or to any officer or board of oftitt.er& not authorized by the charter 
to exercise it. . ' 

" State T. 0aInan, M N. O. 881. 
"Becker T. Olq of Wuh1D&tou. M Mo.87&' T B. W. I9L 
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CHAPTER XVIIL 

CIVIL RIGHTS AND THEIR PROTlDOTION BY TS. CONSTITUTION&. 

193-1M. Rights In GeneraL 
195. Of Liberty. 

196-198. ReUgioUl Liberty. 
199-201. Personal Liberty. 

202. AboUtion of Slavery. 
208. Bight to Bear Arms. 
2M. The Pursuit of Happiness. 
205. Equal Protection of the La ... 

206-208. Right to Choose Occupation. 
209. Marriage and Divorce. 
210. Sumptuary LaWs. 
211. Education. 
212. Due Process of Law. 
213. In Revenue and Tax Proeeec1IDp. 
214. In Judicial Action. 
215. Protection of Vested B1ghts. 

216-217. Searches and Seizures. 
218. Quartering of Soldiers. 
219. Right to Obtain Justice Free.,.. 

220-228. TrIal by .Jury. 

BIGHTS IN GENERAL. 

193. With respect to the constitution of civil society, and 
in the sense in which the term is used in public law t 
"rights" are powers of free action. 

194. Rights are olassi1led as
(a) Natural. 
(b) Civil. 
(c) Political. 

Some rights are created by law, but others exist antecedently 
and independently of law. The latter class includes such rigbta 
u belong to a man merely in virtue of his personality. His exist
ence as an Individual human being, clothed with certain attribute., 
mveatec1 with certain capacities, adapted to a certain kind of life, 
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and possessing a certaln moral and physical nature, entitles him, 
without the aid of law, to such rights as are necessary to enable 
him to continue hta existence, develop his faculties, pursue and 
achieve his destiny. But some other rights are the offspring of 
law. They imply not only an individual but a state. They are not 
grounded alone In pe1'8Onality, but In an organized society with cer· 
tain juristio notions. Still others add to these pre-requisites the 
Idea of a participation in government or in the making of laws. 
We perceive, therefore, that for the purposes of constitutional law, 
rights are of three kinds. They may be classi1led as natural, oivil, 
and political rights. 

Natu.ral Right". 

It was formerly the custom to use this term as designating cer
tain righta which were supposed to belong to man by the "law 
of nature" or "in a state of nature." But clearer modern thought 
baa shown that the "state of nature" assumed by the older writers 
is historically unveri1lable and inadequate to account for the origin 
of rights. Even in savagery there is a rudimentary state. The 
law of physical nature recognizes no equality of rights; Ita rule is the 
survival of the fittest. In a state of nature, such as was once supposed, 
there could be no right but might, no liberty but the superiority of 
force and cunning. In reality, the only tl'Ue state of nature is a 
civil state, or at least a social state. But it is permissible to use the 
phrase "natural rights" as descriptive of those rights which grow out 
of the nature of man and depend upon pe1'sonality, as distinguished 
from such as are . created by law and depend upon civilized aociety. 
An example of these natural rights is the right to lite. 

Oiril RighU. 
But since organized society is the natural state of man, and not 

an accident, it follows that natural rights must be taken under the 
protection of law, and although they owe to the law neither their 
existence nor their aaeredness, yet they are effective only when 
recognized and sanctioned by law. Civil rights therefore will in
clude natural rights, as the same are taken into the sphere of law. 
But there are also oivil rights which are not natural rights. Thus, 
tile right of trial by jury is not founded in the nature of man, nor 
doea it depend upon personality. But it comes within the de6nition 
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of obU rights, which are the rights secured by the constitution of 
any given state or country to all its citizens or to all its inhabitants, 
and not connected with the organization or administration of gov
ernment. Hence it appears that while the term "civil rights" fa 
broader than "natural rights," and indeed includes it, there are im
portant differences between those civil rights which are properly 
deeoribed as "natural" and those which are not. Natural rights 
are the same all the world over, though they may not be given the 
fullest recognition under all governments. Civil rights which are 
not natural right. will vary in cWrerent state. or countriea. 

Political RightB. 
Political rights are such rights as have relation to the participation 

of the individual, direct or indirect, in the establishment or ad
mlniatration of government. For exampl~, the right of citizenship, 
that of suffrage, the right to petition government for a redress of 
grievances, the right of free criticism of publio officers and govern
ment measures, are political rights. They are not natural rights in 
&Dy lienee, since they owe their existence entirely to law. They are 
civil rights in a qualified sense, since they concern the oitizen in 
hla relations with other citizens, but only in respect to the adminis
tration of the state. But they are best considered as a separate 
claaa. Political rights vary in different countries even more widely 
than civil rights. Under a despotism they scarcely exist. In our 
own country they have reached their maximum.1 

OF LIBERTY. 

196. Liberty, whether natural, civil, or political, Is the 
lawful power in the individual to exercise his correspond
iDg rights. It is greatly favored in law. But it is re
strained by the rights of the state and by the equal rights 
of all other individuals liv:ng under the same government. 

I The natural rights ot a cttlzen are InaUenable, and no law, restrictive or 
prohibitory, ot those rights am be passed by the legislature or the people of 
the siate. But a political right stands on a dIfferent footing, and may be 
utended or recalled at the will of the sovereign power. Ridley v. Sherbrook, 
I Cold. (Tenn.) 569. 
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All rights are powers of free action, it fonows that Uberty must be 
the power in the possessor of rights· to make them available and 
effective, without extraDeous hindrance or control except such as 
may be imposed by lawful me'.sures. And as rights are divided into 
natural, civil, and political, the different kinds of liberty must be sub. 
ject to the same classification. Natural liberty is not correctly de
scribed as that which might pertain to man in a state of complete 
isolation from his fellows. But it is the liberty to enjoy and protect 
those rights which appertain to his nature as a human being living 
in society with his kind. Civil liberty is the power to make available 
and to defend (under the sanctions of law) those rights which con
Gern the relationa of citizen with citizen and which are recognized 
and II8C11red by the fundamental law of the state. Political liberty 
embraces the right to participate in the making and administration 
of the laWs. 

"In favor of life, liberty, and innocence," says the maxim, "all pre
aumptions are to be indulged." Accordini to Bracton, ''liberty does 
not admit of estimation," that is, it cannot be valued or priced; it 
II invaluable. Such also were the doctrines of the Roman law. 
"Libertas inestimabilis res est," we read in the Digest. And again, 
"Libertas omnibus rebus favorabilior." 

But although liberty is thus the foundation of rightful govern
ment, and is under the special favor and protection of law, it does 
not follow that it is unregulated by law. In an organized civic so
ciety, living under the dominion of law, liberty is something very 
different from mere license. The state has the right to take meas
ures essential to its own health and preservation, and to enact regu
lations for the dealings of citizen with citizen. And rights must 
be exercised in accordance with these laws. By them liberty iB 
not so much restricted as defined. Liberty is marked out, on the 
one side, by the reciprocal duties of government and subject, and 
on the other side, by the co-existence in all of equal rights. The 
state has a right to maintain its own existence. And for that rea· 
son it is not within the rightful freedom of any individual to subvert 
the government, and .treason may be punished by law. For the 
same reason, the private right of property is subject to the condition 
tbat all persons shall contribute of their property to the support of 
the state. The state exists on condition that it shall assure to each 
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the undieturbed enjoyment of hJs rights. Hence the legality of 
criminal justice. The government also is bound to protect the pub
He health, safety, and morals against the aggres8ions of individuals. 
Aud thus the freedom of all may be limited by proper police regula
tions. Moreover, If the public good requires the appropriation of 
private property to public use, it may be taken under the power of 
eminent domain. Secondly, it is the necessary condition to the union 
of men In a jural society that each shall respect the rights of others. 
Indeed, a large school of political economists define the law of liberty 
u granting to each person the freedom to do al.l that he wills, pro
vided he does not infringe upon the equal freedom of any other per
Ion. Whenever, therefore, a man'. unrestrained choice as to his acta 
or conduct would lead him into collision with the equal rights of 
others, at that point his liberty stops. This principle is expressed 
tn the common law maxim, sic utere tuo ut alienum non laedas. Not 
only fa this rule a lawful limitation upon individual freedom, but 
without it liberty could not exist. But for the recognition and en
forcement of such a rule, freedom would be the prerogative of the 
dtrong and slavery the heritage of the weak. 

It is the purpose of the present chapter to exhibit the great guar
anties of natural and civil liberty imbedded in our constitution., and 
at the same time to direct attention to their proper limitations. 

RELIGIOUS LIBERTY. 

198. Both the federal constltutlon and the constitutions 
of the several states contain provisions secarmg to all 
people entire freedom of conscience or religious liberty. 

197. These constitutional provisions do not prevent or 
render fnvalid-

(a) Recognition of the fact that the great mass of the 
American people are adher~nts of the Ohristian 
religion. 

(b) Public recognitlon and encouragement of religion, 
where no constraint is put upon the conscience 
of any person. 

(0) The enactment of Sunday laWs. 
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(d) The enactment of laws puni.bing blasphemy as a 
orime. 

198. But the guaranties of religious liberty forbid and 
prevent- . 

<a> The recognition of any particular form of religion 
as the established and compulsory religion of the 
state. 

(b) The appropriation of the public money or the pub
lio tmiuence to the support of any church, sect, 
or religious body. 

(0) The persecution of any individual for conscience's 
sake, or the violation of his conscientious scruples. 

(d) Religious tests as a qua1i1lcation for oftioe. 

Constitutional Guarantia. 
The first amendment to the constitution of the United States pro

vides that congress shall make no lp.w respecting an establishment 
of religion or prohibiting the free exercise thereof; and in all the 
states there are constitutional provisions, varying in language, but 
all tending to secure to the citizen the entire freedom of his conscience. 
"The real object of the first amendment," says StorY, ''was not to 
countenance, much less to advance, Mahometanism or Judaism or 
infidelity, by prostrating Christianity, but to exclude all rivalry 
among Christian sects, and to prevent any national ecclesiastical ee
tabUshment which should give to a hierarchy the exclusive patron
age of the national government. It thus cut off the means of religions 
persecution (the vice and pest of former ages), and of the subver
sion of the rights of conscience in matters of religion which had been 
trampled upon almost from the days of the Apostles to the present 
age. • • • But this alone would have been an imperfect security, 
if it had not been followed up by a declaration of the right of the free 
exeroise of religion and a prohibition of all religious tests. Thu 
the whole power over the subject of religion fa left exclusively to the 
state government&, to be acted upon accordintr to their own sense of 
justice and the state constitutions; and the Catholic and the Protes
tant:, the Calvinist and the Arminian, the Jew and the infidel, may sit 
down at the common table of the national councils without any lnqui-
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lition into their faith or mode of worship." I It will be petlceived 
that this amendment relates only to possible congressional action in
terfering with the Uberty of conscience. It is not a limitation upon 
the power of the atates, but only upon that of congress. If any state 
chose to eatabliah a religion, it would not be contrary to the federal 
constitution. Whatever regulations the several states may see It 
to make, either in extension or abridgment of the freedom of religion, 
they cannot be annulled by the national government or its courts.· 
But, 88 we have stated above, the Constitutionl of all the states make 
such provision on this subject 88 to secure the full measure of r& 

ligious liberl1 which is deemed essential under American institution. 
and ideas. 

CJhNtianity tU Part of the lAw oj the lArul. 
The statement that Christianity is part of the law of the land must 

be taken in a quali1led and limited sense. It is incorrect if it mean. 
that the doctrine., precepts, and practices of the Christian religioa 
are compulsory upon all citizens, In the same way 88 the statute law. 
or the unrepealed rules of the common law, or that those articles of 
faith and observance may be enforced by the legislature or the courts 
in the same maDDer and to the same .extent as the positive enacted 
law. If the law demands obedience to any maxim. or rule of Chris
tianity, it is not because of its divine origin, but because that maxim 
or rule has been legally adopted as part of the municipal law. But 
the saying is true in this sense, that many of our best eivil and 
aoclal institutions, and the most important to be preserved in a free 
ad civilized &tate, are founded upon the Christian religion, or 
upheld and strengthened by its observance; that the whole purpose 
and policy of the law assume that we are a nation of Christians, 
and while toleration is the principle in religious matters, the laws 
are to recognize the existence of that system of faith, and our insti
tutions are to be based on that assumption; that those who are in 
fact Christians have a right to be protected by law against wanton 
Interference with the free and 'undisturbed practice of their religion 
and against malicious attacks upon its source or authority, calculated 
ud intended to dront and wound them; and that the prevalence of 

II StoI7. Oonlt. Him. 1879 . 
• PennoU 1'. FInt MUDlclpaUt7. 8 Bow. C588. 

BL.CONST.L.-29 
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a sound morality among the people is essential to the preservation 
of their liberties and the permanence of their institutions, and to the 
success and prosperity of government, and the morality which is to 
be fostered and encouraged by the state is Christian morality, and 
not such as might exist in the supposititious "state of nature" or in 
a pagan country. The law does not COTer the whole field of morality. 
Much that lies within the moral sphere does not lie within the jural 
sphere. But that which does lie within the jural sphere, and which 
is enforced by positive law, is Christian morality.· 

Bncouragt1'Ml&t oj Religion. 
The constitutional provisions for liberty of conscience do not mean 

that religion shall not be encouraged by the state. In point of fact, 
it is not the encouragement of religion which is forbidden by the 
constitutions, but any such discrimination in that encouragement as 
may compel men to violate their consciences, in respect either to the 
choice of a mode of worship or the support of religious bodies by their 
contributions. "Government," says the court in Texas, "can hardly 
consider itself entirely free. from the fostering care and protection 
of religion, as connected with the personal, social, and domestic vir
tues of its people; but to what extent government may go in the 
support and protection of religion, with safety and propriety, may 
be a subject of much contrariety of opinion with statesmen and pub
licists." • 

Publie &cogniMt& oj Religion. 
From the foregoing principles it follows that there Is no violation 

of religious liberty in the publio recognition of religion, or in the 
observance of religious forms and ceremonies in public transactions 
and exercises, provided that no constraint is put upon the con
science of any individual. This rule is illustrated by the annual cus
tom of proclaiming a day of general thanksgiving, and the occasional 
appointment of a day of fasting and public humiliation. On the 
ume principle, there is no violation of religious libert;y in includinl 

40 Ze1swelsa v. James, 63 Pa. st. 465; Shover v. State. 10 Ark. 259; Vidal v. 
Girard, 2 How. 127; Andrew v. New York Bible Soc., 4 Sandt. 156; Hale v. 
lilverett,58 N. H. 9; State v. Chandler, 2 Bar. (DeL) 1SG8; People v. Kualee. 
a Johns. 290; Rex v. Tayler, 3 Keb. 007 • 

• Gabel v. O1q of Houatml, 29 Ta. 83IS. 
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In the clasa of "legal holidays" such days 88 are regarded by a 
areat portion of the people as sacred anniversarlea, It no person Is 
required by law to observe them according to any particular reli
gious rites. 

llibU in 1M Schoolt. 

It has been held by lOme authoritiee that the laws of the state 
may imperatively require the reading of the Bible in the publio 
schools, even when the attendance of the pupils at auch reading 
is compulsory. But it is diftlcult to see why this may not be an 
infraction of due religious Uberty in particular cases, and the an
swer that no one is compelled to send his children to the publio 
echoolB is not satisfactory, because the practical exclusion of some, 
on account of religious beliefs, is equally inconsistent with our 
constitution .. ' It is ruled, however, and with irrefragable rea
IOU, that a law providing that the Bible shall not be excluded from 
the publio schools, but that no pupil shall be required to read it 
contrary to the wishes of his parent or guardian, is constitutionaL' 

Sunday La'U/& 

Laws requiring the observance of the first day of the week 88 

& holiday, at least to the extent of forbidding all ordinary labor, 
trade, and tramc on that day, enforcing quiet upon the public 
streets, and directing the cessation of public amusements, such as 
theatrical exhibitions, and the closing of saloons and grog-shops, 
are universally in force in the states, and their constitutional va
lidity is sustained by the decisions of the court..' The grounds 

• State T. Dlatrlct Board, 76 WlI. 177, 44 N. W. 967. See Tied. Pollce 
Power, 161. 

'Board of Educatlon of OlnclnDatl v. Minor, 23 Ohio St. 211; Nesale v. 
Bum, 1 Ohio N. P. 140. But denominational reUgloua e:s:erc1sea and Instruc
tion In aectar1an doctrine In the common schools are forbidden by the con
atttutional provlalons under conalderatlon. See Stevenson T. Banyon, 16 Pa. 
00. Ct. B. l86. 

• Soon BlDg T. Orowley, 113 U. S. 708, IS Sup. Ct. 780; In fa KlDg, 46 Fed. 
iJOIS; Swann T. Swann, 21 Fed. 299; Judeftnd T. State, 78 Md. ISI0, 28 AU • 
.f05; State T. Judge of Section A, 39 1Al. Ann. 132, 1 South. 487; People v. 
BaTDOr, 149 N. Y. lOIS, 48 N. E. Ml; Neuendorf! T. Duryea, 69 N. Y. M7; 
Mayor of NashvlUe T. Linck, 12 Lea (Tenn.) 499: Langabler T. Ra.llroad 00., 
~ Ill. 248: E:1: parte Koser, 60 0&1. 177. Gunn T. State, 89 GL Ml, lIS S. Eo 
4Ci8; E:1: parte Burlte, ~ Oal. 6. 
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on which the validity Gf Sunday laWl may be sustained have been 
the subject at extended and earnest discUS8io. The subject is 
too large to be entered upon here. But we may briefly remark 
that the requirement of the observance of Sunday, if it is distinctly 
aa a matter of religioul principle, violates the religi01l8 liberty of 
the Jews and perhaps others. And if the physical necessity of . 
an Interval of. rest at stated periods :Is urged as the ground (thus 
making Sunday lawl a species of sanitary regulations), it must be 
answered that tbta does not justify the imposition of such a day 
of rest upon those who observe Saturday in that manner or any 
other day of the week. The fact is that the great majority of the 
American people are Obrl&tians, and the laws are made with ref
erence to this facrt. And although others may be put to incon
venience by laW8 of this kind, it is but an application of the prin
ciple that the wishes and preferences of the majority must gov
ern. But such laws must be of universal application within tit. 
territory over which they extend and enforced without discrimina
tion. For instance, a Sunday·closing law which allows Jews wh~ 
observe the Sabbath to keep their places of business open on Sun
day is invalid, because it gives to people of that reUgion a privilege 
which is denied to others.' 
BlaIpMmg CI a;m,. 

Laws defining and punishing blasphemy as a crime are not an un
constitutional interference with the freedom of the conscience and 
religious liberty. For the legal conception of this crime includes 
not only the use of impious language, but also a wanton and mao 
licious intention on the part of the speaker to o1rend and affront 
Christian people and wound their susceptibilities. It is there
fore not merely, nor mainly, an o1rense against religion, but an 
o1rense against individuals or a considerable portion of the entire 
community. And it is, for this reason, as much within the right· 
ful cognizance of the criminal law8 as ie libel, or malicious inju· 
riea to property. All the best authoritlel sustain the validity of 
laws for the punishment of blasphemy.lo But of course the law • 

• Olty of Shreveport T. Levy, 26 La. Ann. 671. 
10 2 Blah. Or. Law, • 74; Reg. V. Bradlaugh, 15 Cox, Cr. Cas. 217; Oom. T. 

KDeeIaDd, 20 Pick. (M .... ) 206; People v. Ruggles, 8 Johns. (N. Y.) 290. 
Publlc profaDe 8wearlD&. when It takell web form, and 1B uttered under 8uch 
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against blaspiiemy cJo not interfere with the rightful libertY of 
.peech er ., the preaa, any more tbAm with the freedom of con
aclence. That Is to say, they do Jlot include the candid and hon
est criticlam of sY.I!tems of religion, or of ground., objects, or ar
ticles of religiOll8 faith, or the honest discussion of such subjects, 
whell UDdertakeil with sincere aad justiiable motivee ad tor proper 
enclL Thus in En&land it is held that a blasphemous libel does 
not consist in an bollest denial of the truths of the Christian reli
gion, but in a willful intention to pervert, insult, and mislead others 
by means of licentious and contumelious abuse applied to sacred 
subjects.n 

&t4bliahmmat.., Religitm Forbidden. 
In many of the states the constitutions provide that no man 

shall be compelled, against his consent, to support or attend any 
church; in some, that the-re &hall be no established dturch; and 
in several, that there Ball be no preference shown to any one 
sectU These provisions, together with the prohibition laid upon 
congrel8, furnish the guaranty against the establishment of a 
church or religion. A church is by law "established" in a state when 
it is an institution of the state, under the direct protection and 
patronage of the state, to the exclusion of other churches or sects, 
when it is supported by general and public taxation, when its laws, 
ordinances, and doctrines are a part of the municipal law of the 
state, so that persons may be punished by the civil authorities for 
disobedience of them, and when its chief oftlcers are ofticers of the 
state or appointed by the civil authorities. 
Taxation in .Aid of Religion. 

In a considerable proportion of the statee, the constitutions pro
vide that no money can be taken from the public treasury in aid 
of any church, sect, or sectarian institutiOll. And ill general, and 
even without constitutional prohibitions, the compulsory support, 
by taxation or the appropriation of public funds, of religious estab
lishments or religious instruction, would be contrary to the prin
ciples of religious freedom and the rules of taxation. 

etreumataDcee. .. to constitute a pubUe nulaaDee, Is 8D indictable off.. at 
eommoo law. Goree v. State, 71 Ala. 7: State T. Steele, 8 HellJk. (Tenn.) 185. 

11 Reg_ v. Ramsay, 48 Law T. (~. S.) i33. 
sa SUm. Am. at. LB.w, p. 8, I. 42, 4&. 
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Exemption frmn. Taxation. 

Altlloulh fie state may not lawfnlly appropriate money to the 
Impport .f relipoua institution., it .ay lawfully exempt from all 
ordhlary tuation tlle property of religious aooietiee used by them 
for purposea of publio worship. Thia may be done in the inter
em of religion and for the encouragement of it, as a factor in the 
inculcation of morality, jut aa a similar exemption may be granted 
to schools and colleles, In the interest. of the spread of education, 
or to hospitals and asylums, in the interests of humanity. But there 
must be no discrimination in such exemption, either in favor of or 
against any sect or religious body. 

Legal SfD.tu8 of Religiou.a 8ocietie&. 

No principle of the constitution is Infringed by the Incorporation 
of religious societies under general laws, and without discrimination. 
and the investing them with power to hold and possess property and 
otherwise to manage their business affairs. By such incorporation 
the society acquires a legal status, and in respect to its Pt:Operty and 
its busine .. dealings with others, and to the rights of its members. 
considered as property rights, the courts may deal with it as with 
any other corporation. But the church, the spiritual organization. 
is not thereby incorporated. It is left to make its own rules, as to 
ita membership and otherwise, and with its purely ecclesiastical 
affairs, and such matters as church discipline and forms of worship, 
the state and its courts have no concern whatever. II 
Religion No .Fm:u.8e 1(11' Orime. 

In several of the states the constitutions provide that the gnnran
ties of religious freedom are not to be held to excuse acts of licen
tiousness, or to justify practices inconsistent with the peace and 
safety of the state. Even without such provisions in the organic law, 
it would be clearly competent for the state to condemn and punish 
acta which are contrary to ita policy and the established laws regu
lating the conduct of citizens, notwithstanding that a minority of the 
peoplE' professed a religion which tolerated or even commanded such 
acts. In other words, peculiarities of religious belief cannot be made 
a defense to prosecutions for breaches of the criminal'law.. Aa a 

11 Fe1ze1 v. Trustees, 9 Kan. 592; Elder, etc., of First BaptIst Ohorch ID 
Hartford v. Witherell, 8 Pal~e (N. Y.) 296. 
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conspicuous illustration of this role, we' may cite the decisions of 
the federal supreme court in the Mormon eases, to the effect that, 
although the practice of polygamy was sanctioned by the religion of 
that people, yet that fact did not prevent congreaa from prohibiting 
and punishing it, as well as any other open offense against the en
lightened sentiment of mankind.16 

Rupect far Conacientioua Scrupla. 

It is a general principle, based on the rule of religious liberty, 
that no man's conscientious soruples should be violated by the laws, 
unless where the exigencies of government or of the state make it 
unavoidable.1I Illustrations of this principle are seen in the al
most universal rule which allows the substitution of a solemn af
firmation, instead of an oa.th, where one is required to be taken, 
and also in those provisions in the constitutions of several of the 
states which exempt all persons from bearing arms in the public 
defense, or serving in the militia, who have conscientious scruples 
on the subject of the morality of war. Under a provision of this 
kind, a flne for not attending a militia muster cannot lawfully be 
imposed on such persons.lI 

Clm&petency of Witne.wa. 
At t~e common law those persons only were competent to give evJ

dence as witnesses in a court of law who believed in the existence of 
a Supreme Being who would punish false swearing. Without such 
belief, it was considered, there was nC) way of making the oath obliga
tory on the conscience of the witness.1T In a considerable number 
of the states, this rule has been done away with by constitutional 
provisions that no religious teat shall be required as a qualification 
of a witness. But in some the common law rule still remains in force_ 
In those jurisdictions, it is held by the courts that the rejection of a 

16 Mormon Church v. U. S., 136 U. S. 1,10 Sup. Ct. 792: ReynoldB v. U. S .• 
lIB U. S. 145: Murphy v. RamBey, 114 U. S. 15, 5 Sup. Ot. 747; Davia v. Bea
IOn, 138 U. S. 333, 10 Sup. Ct. 299. 

11 Pecul1ar religious bellefB, though they may cause estrangement between 
maD &lid wife, and Introduce dlsBenBlon In the family, cannot be made & 

8I'Ouod for divorce. Haymond v. Haymond, 74 Tex. 414, 12 S. W. 80-
II WhIte v. McBride, 4 Bibb (Ky.) 61. 
n Omichund v. Barker, Willes, 588; Atwood v. Welton, 7 Oozm. 66; Arnold 

'Y. Arnold's Estate, 18 Vt. 362. 
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witness as incompetent, by reaaon of his want of reUgious belief, is 
not a violation of the principle of religious freedom." 

&ligWua 7'.c tU Qualification jM Ojfit:& 
In a majority of the states, the constitutions ordain that no re

ligious teat shall be required as a qualiftcation, or condition of 
eligibility, for the holding of public office or any trust under the 
state. So also by the constitution of the United States, "no religious 
test shall ever be required as aquali1lcation to any office or public 
trust under the United States." But this principle has not been 
universally adopted. It is still the constitutional rule in. some of 
the states that no man can hold o1Ilce who denies the existence of 
a Supreme Being. And on the other hand, in some few of the states, 
the fundamental law ordains that no minister or preacher of any 
religious denomination can be a member of the legislature, or (in 
Kentucky) hold the office of governor, or (in Delaware) hold any civil 
office. 1. 

PERSONAL LIBERTY. 

199. Personal liberty consists in the power of locomo
tion, of changing situation, of removing one's person to 
whatever place one's inclination may direct, without im
prisonment or restraint unless by due course of l&w." 

200. This right is amply secured by guaranties'in both 
the federal and the state constitutions. No one oan be de
prived of it except by due process of l&w. 

201. But the right of personal liberty is limited, in ac
cordance with l&w, in so far as may be necesea:ry for

(a) The preservation of the state and the due discharge 
of its functions. 

(b) The securing of the rights of each member of the 
community against the others. 

(c) The due regulation of the domestic relations. 

Guarantia. 
The fourteenth amendment to the federal oonstituttoD provides 

that no state ahall deprive a.ny person of life, liberty, or property 

11 Thurston v. Whltney,2 Cush. (Mass.) 104. 
11 Stlm. Am. St. Law, p. 54, 1223. 201 Bl. Comm. 134. 
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without due p1'OCel8 of Jaw. And JdmiIar provisions are found in 
moat of the state CODStitutioDL Beside these specific guaranties, 
there are many which are designed to guard the right of personal lib
erty in particular aspects of it, or in particular relations, or against 
particular fo1"Dl8 of aggression. For instance. the abolition of 
alavery and Involuntary servitude is a provision which makes for 
pel'8Ollalliberty. So also is the prohibition against the passage of 
billa of attainder and that against ex post facto laWL Of the same 
oatore is the humane provision of the constitutions admitting ac
cused persons to ban In proper cues, and requiring that ball, when 
exacted, ahall not be excessive. The same remark is true, though less 
4irectly, of those regulations of the mode of trial In criminal cases 
which give to the accused the benefit of the presumption of innocence 
and the right to be presented or indicted by a grand jury and to be 
tried by a petit jury of the vicinage. And the great safeguard of the 
right of pel'SOllalllberty is the privilege of the writ of laabeas corpus. 
All these guarantiea are considered at large in other parts of this 
work 

lAmil.a.titma. 
The limitation. upon the right of personal Uberty to be fir&t con

sidered are those ha¥ing relation to the duties and needs of the 
etate and the obligations of the citizen to the government and to 
other citizenL And first, the citizen may be restrained of his Ub
erty by being put under arrest, in a lawful manner and by a per
lIOn duly authorized, in order to prevent the commission of a pub
fio offense, or In order to bring him to trial for a crime with which 
he is charged. But the law requires as an almost invariable rule 
that the arrest shall be made upon a warrant duly issued by a 
lawfol magistrate, and that it shall be served by an officer of the 
law. Any person found In the act of committing a felony or a 
breach of the peace with force may be arrested by any citizen 
without a warrant. An officer of the law may, without a war
rant, arreet a person violating municipal ordinances In his pres
ence, or on reasonable grounds of suspicion of felony.21 But ar-

11 1 But, P. 0. 28S: Holley v. lola, 8 Wend. (N. Y.) 8C5O: Wade v. Chaffee, 
• B. 1.224; State v. UDderwood, 75 Mo. 280: M1teheD v. Lemoo, 84 Md. 176; 
Gd1lba T. OolemaD, 4 HurL • N. 266. A peace ofticer may arrest for a breach 
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rests without warrant are not by any means favored in the law, 
and any persc.>n making an arrest under such circumstances must 
at once take the person arrested before some magistrate or court 
of competent jurisdiction to inquire into the alleged offense, and 
must also show that the actual .tate of the cue was 8uch as to 
justify his action. III 

In the next place, a man may be restrained of his liberty as a 
consequence lA. crime committed by him. But the principle of 
protection to personal Uberty demands that Jmprisonment shall 
be lleereed only after a fair and impartial trial, conducted ac
cording to the regular forms of judicial procedure, and a proper 
conviction. And even then the terms of the sentence must be 
strictly observed. Any detention of the prisoner after the ex
piration of the term for which he was sentenced, whether for 
breaches of prison discipline or other cause, is illegal.1I Under 
this head we must also include imprisonment f!r detention as a 
punishment for contempts of court or of legislative bodies, or 
for contumacy defeating the operation of their lawful powe1'8 and 
jurisdiction. 

In the next place, cerWn classes of persons may be restrained 
of their liberty, by due process of law, whose power to go at large, 
without restraint, would threaten the peace, security, or health of 
the community. These include maniacs and dangerous lunatics, 
persoDs aifected with dangerous infectious diseases, vagabonds, 
and possibly some other classes. But these, no less than others, 
are protected by the requirement of due process of law. For ex
ample, it is held that a person supposed to be insane may not law
fully be committed to an asylum, at the instance of public au
thorities, against his will, without some sort of judicial investiga
tiOD into the question of his sanity.16 Vagabonds and paupe1'8 

of the peace committed against himself as well as for those committed against 
others. Davis v. Burgess, 54 Mich. 514, 20 N. W. MO. 
II A statute conferring authority on police officers to make arrests without 

a warrant, for misdemeanors not committed In view of the officer, and merel,y 
upon suspicion, Is unconstltutlonal and void. In re Kellam, 55 Kan. 700, 41 
Pac. 960; Pinkerton v. Verberg, 78 Mich. 573, 44 N. W. 579. 

II Grou v. Rice, 71 Me. 241; Knox v. State, 9 But. (Tenn.) 202. 
U State v. Blll1Dp, 55 IrI1nn. 467, 57 N. W. 794; Van Deusen v. Newcomer. 

40 Mlch. 9Q. 
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may be committed, by those duly authorized, to publio work.house&, 
infirmaries, and other similar institutions. II Due process of law 
in such caseo does not always require a trial by jury. But in 
some form due process of law must be employed, or such commit· 
ments are illegal.'· Another ground of limitation upon the right 
of personal freedom is that which is described as being necessary 
to enforce the duty which citizens owe in defense of the state. 
This power of the state can have but few applications in prac· 
tice, but those are highly important. The most conspicuous is 
the right to compel citizens, by draft or conscription, to serve in 
its armies in time of war. 

The second class of limitations upon the right of personal Ub
erty includes such as are rendered necessary by the helpless, de
pendent, or immature condition of those persons to whom they 
apply. These limitations are not imposed by the state, but are 
recognized and allowed by its laws. They depend, as a rule, on 
the constitution of the family, or on relations analogous thereto. 
This class includes the lawful control of a parent over the liberty 
of his children, of a guardian over that of his ward, of a master 
over his apprentice, of a teacher over his pupiL In this category 
belongs also the common law power of a husband over his wife. 
But 88 this has been reduced, by the progress of enlightened opine 
ion and the gradual emancipation of women, to a minimum, it 
scarcely requires mention in this connection. There are some few 
anomalous conditions in which one person has the right to put 
restraint upon the liberty of another, which belong in this class of 
limitations, but do not depend on the domestic relations. Thus, 
parties who have become bail for another In legal proceedings 
are regarded in law as his friendly jailers, and they have a legal 
right to have the custody of him, for the purpose of delivering 
him up to the officers of justice in due time. Creditors had the 
power to put restraint upon the liberty of their debtors 80 long as 

.. But & city ordlnance wblch forbids any one knowingly to 88soclate. with 
persons bavlng the reputation of being thieves, burglars, etc., for the purpose 
or with the Intent to agree to commit any offense, Is unconstitutional, becaQile 
It Invades the rlgbt of personal Uberty. Ex parte Smith (Mo. Sup.) 86 S. W. 
628. 

,. CIty of Portlan4 v. Olty of ~or. (I) Me. 120. 
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law. authorlzfng lu,tpr.lsonment for debt remained upon our stat
ute books. But these law8 have been now almost universally 
abolished, and except in a few states, in eases of fraud, no such 
deprivation of personal liberty can be used 88 a means of collect
ing a mere civil debt. 

ABOLITION OF SLAVERY. 

001. The constitution of the United States, in the thir
teenth amendment, forever abolishes and prohibita slav
ery, or involuntary' servitude, except as a punishment 
for crime whereof the party shall have been duly con
victed, throughout the United States and all placea subject 
to their Jurisdiction. 

The constitution originally recognized the existence of alavery 
as a fact, though referring to it in obscure and gnarded term .. 
Congress was authorized to forbid the further importation ot slaves 
after the year 1808, and provision was made tor the surrender of 
fugitive alavea. In this respect, the constitution di1!ered from 
the contemporary law ot England, where it had been recently de
clared from the bench that slavery was repugnant to the common 
law, that a slave brought into England by his master was by that 
mere fact emancipated, and that a person forcibly detained on 
English soil as a slave was entitled to be discharged on habeas 
corpus. IT It was not considered that th~ federal government had 
any power to interfere with the institution of slavery. ,It was re
garded as a matter wholly of domestic concern within each atate. 
As to the status of the slave, he was regarded as a chattel and the 
absolute property of his master. "The power of the master," said 
the court in North Carolina, "must be absolute, to render the 8ub
mission ot the slave perfect. We cannot allow the right -of the 
master to be brought into discussion in the courts .of justice. The 
slave, to remain a slave, must be made sensible that there is no 
appeal from his master; that his power is in no instance u8urped, 
but is conferred by the laws of man at least, if not by the law of 
God." .. 

IT Sommersett'& Case, 20 How. st. Tr. 1; Broom, Cout. La.w,1II. .1 State l'. MaDD, 2 Del'. (N. 0.) 268. . 
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But the emauc1pation of the aIaves was ejfected by executive 
proclamation, during t1le continuance of the civil war, and wu 
made real by the armies of the north in their progress through the· 
insurpnt tenitory. Then came the thirteenth amendment, which 
assured Ita perpetual abolltion throughout all the domain of the 
United States. 

The language of the amendment is plaln, and baa called for but Ht· 
tle interpretation at the hands of the courts. The only controversy 
has been 88 to the meaning of the phrase "Involuntary servitude." 
It was probably added to guard against the establishment of any 
species of compulsory service, which might cllifer from perpetual 
slavery only In its restriction to a term of years. But it wu then 
necessary to make an exception, allowing such involuntary servitude 
as a punishment for crime, In order not to deprive the states of the 
power to sentence convicts to labor in the penitentiaries. In this 
connection, doubt may arise as to the nlidity of what is known as 
the "convict lease system," In vogue In some of the states, by which 
the labor of convicts is let out to private contractors who are to 
employ them in or near the prison and under the superintendence of 
its officers. But the validity of such laws has not been successfully 
impugned. It is said: "The state acquires an ownership in the 
services of all persons convicted of crime, and duly sentenced there· 
for to confinement in the penitentiary, which, guarded by certain 
humanitarian principles, is treated and protected as a valuable 
property." II Although the thirteenth amendment 'Would not in· 
validate indentures of apprenticeship as that system obtained at 
common law, yet an act of congress passed in 1874 made it a felony 
to import into the United States any person inveigled, kidnapped, . 
01' sold into involuntary service with intent to hold such person In 
confinement 01' to involuntary labor. This act was principally di· 
rected against the "padrone system," practiced chiefly in Italy, by 
which children were bought to serve as street musicians and beg· 

II Comer v. Bankhead, 70 Ala. 493. And see Mason &: Foard Co. v. Main 
Jellico Mountain Coal Co., 87 Ky. 467, 9 B. W. 891. But a statute authOrizing 
a "vagrant," even though not accused or convicted ot any crime, to be hired 
for six months to the highest bidder, contravenes the provisions of the consti
tutions In respect to Involuntary aervltude. In re ThompBOD, 117 Mo. 83, 22 
B.W.863. 

Digitized by Google 



462 CIVIL BIGHTS AND THEIR PROTECTION. CCh. 18 

gars, and ignorant laborers decoyed into selling their freedom and 
labor for a term of years. Its validity has been sustained, and it 
is well in accordance with the spirit and the terms of the thirteenth 
amendment.·o But the performance of work upon an 88sessment 
or levy payable in labor for the repair of roads and streets is not 
that kind of involuntary servitude intended by the constitution. It 
And it is held that a statute providing that if a laborer, willfully 
and without just cause, fails to give the labor reasonably required 
of him by the terms of his contract, or in other respects shall re
fuse to comply with the conditions of his contract, he shall be lia
ble to flne or imprisonment, is not repugnant to this provision of 
the constitution.1I 

It should be noticed that the thirteenth amendment is not re
stricted in its prohibitions to any race or class of people. Its terms 
are general. ''Neither slavery nor inVOluntary servitude" shall ex
ist. And consequently, as remarked by the supreme court, "while 
negro slavery alone W88 in the mind of the congress which proposed 
the thirteenth article [amendment] it forbids any other kind of 
slavery, now or hereafter. If Mexican peonage or the Chinese cooly 
labor system shall develop slavery of the Mexican or Chinese race 
within our territory, this amendment may safely be trusted to 
make it void." II A custom or rite prevailing among the uncivilized 
tribes of Indians in Alaska, whereby slaves are bought, sold, and 
held in servitude, against their free will, and subjected to ill treat
ment at the pleasure of the owner, is contrary to the thirteenth 
amendment, and a person so held in slavery will be released by 
order of the court on habeas corpus." 

BIGHT TO BEAR ARMS. 

203. The second amendment to the federal constitution, 
as well as the constitutions of many of the states, guar
anty to the people the right to bear arms. 

.0 U. 8. V. Ancarola, 1 Fed. 676. 
11 In re Dassler, 35 Kan. 678, 12 Pac. 180. 
II Ex parte Williams, 82 8. C. 583, 10 S. E. 551. 
II Slaughterhouse Cases, 16 Wall 36, M1ller, J. 
If In re Bah Quah, 31 Fed. 327. 
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Thls is a natural right, not created or granted by the constitutions. 
The second amendment means no more than that it shall not be de
nied or infringed by congress or the other departments of the national 
government. The amendment is no restriction upon the power of 
the several states. III Hence, unless restrained by their own con· 
stitutions, the state legislatures may enact laws to control and regu· 
late all military organizations, and the drilling and parading of mil· 
itary bodies and associations, except those which are authorized by 
the militia laws or the laws of the United States.as The "arms" here 
meant are those of a soldier. They do not include dirks, bowie 
knives, and such other weapons as are used in brawls, fights, and 
riota. The citizen has at all times the right to keep arms of modern 
warfare, if without danger to others, and for purposes of training 
and efficiency in their use, but not such weapons as are only intended 
to be the instruments of private feuds or vengeance. U The right 
to bear arms is not infringed by a state law prohibiting the carrying 
of concealed deadly weapons. Such a law is a police regulation, 
and is justified by the fact that the practice forbidden endangers 
the peace of society and the safety of individuals." 

THE PURSUIT OF HAPPINESS. 

804. All men are invested with a natural, inherent, and 
Inalienable right to the pursuit of happineBB. 

This principle is formally declared in the constitutions of many of 
the states. And moreover the framers of the Declaration of Inde· 
pendence announced that they "held these truths to be Ielf·evident, 
that all men are created equal; that they are endowed by their 
Creator with certain inalienable rights; that among these are life, 
liberty, and the pursuit of happiness." This latter expression is one 
of a general nature, and the right thus secured is not capable of 

II U. S. v. Cruikshank, 92 U. S. M2. 
II Presser v. IUlnols, 116 U. S. 252, 6 Sup. et. 580; Com. v. Murphy (Maaa.) 

44 N. B.138. 
If English v. State, 85 Tex. 473; Fife v. State, 81 Ark. 455; State v. Work· 

man, 85 W. Va. 867, 14 S. E. 9. 
88 State v. WUforth, 74 Mo. 528: Balle v. State, 88 Ark. 1564; Wright v. 

Com .. 77 Pa. St. 470; State v. Speller, 86 N. C. 697. 
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speci1lc de4nition or Ifmitation, but fa really the aggregate of many 
particular rights, some of which are enumerated in the constltutions, 
and others included in the general guaranty of "liberty." The hap
pinesa of men may consist in many things or depend on many cir
cumstances. But ill so far as it is likely to be acted upon by the 
operations of government, it fa clear that it must comprise personal 
freedom, exemption from oppression or invidious discrimination, the 
right to follow one's individual preference in the choice of an occupa· 
tion and the application of his energies, liberty of conscience, and 
the right to enjoy the domestic relations and the privileges of the 
family and the home. The search for happiness fa the m8.inspring 
of human activity. And a guarantied constitutional right to pur
sue happiness CaD mean no less than the right to devote the mental 
and physical powers to the attainment of this end, without restriction 
or obstruction, in respect to any of the particulars juat mentioned, 
except in so far as may be necessary to secure the equal rights of 
others. Thus it appears that this guaranty, though one of the most 
indefinite, is also one of the most comprehensive to be found in the 
constitutions . 

.. J EQUAL PROTECTION OF THE LAWS. 
~ ". 

80ft By the terms of the fourteenth amendment to the 
federal oonstitution, the states are forbidden to deny to 
any person within their jurisdiction the equal protection 
of the laws. 

Meaning of tk Phf'aM. 
Il the' word "protection" were to be taken In a strict sense, it 

could mean no more than the right to call to one's aid the laws of 
the state, attended by all their machinery of justice, for the averting 
or redress of injuries or oppressions. It would confer no rights, but 
only guaranty remedies. But it is held that the amendment must be 
liberally construed, according to its sp:rit and purpose. The su
preme court, quoting the words of the amendment, saya: "What is 
this but declaring that the law in the states shall be the same for 
the black as for the white; that all persons, whether colored or white, 
ahall stand equal before the laws of the states, and, in regard to the 
colored race, for whOle protection the amendment was primarily 
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designed, that no cllscrlmination shall be made against them by 
law becaUle of their color? The words of the amendment, it is true, 
are prohibitory, but they contain a necessary implication of a positive 
fmmunity, or right, most valuable to the colored race, the right to ex
emption from unfriendly legislation against them distinctively .. 
colored, exemption from legal discriminations implying inferiority in 
civil society, lessening the security of their enjoyment of the rights 
which othel'll enjoy, and discriminations which are steps towards re
ducing them to the condition of a subject race." It 

What PentmI Protected. 
While it is true that the fourteenth amendment was primarily 

Intended to secure the rights, and the equality before the law, 
of the colored race, yet its terms are so broad as to guaranty these 
advantages to any person, of any class or race, against whom the 
laws of a state may make invidious discriminations_ No state shall 
deny to "any person within its jurisdiction" the equal protection 
of the laws. Hence 'it may be invoked by whites as well as blacks, 
by Ohinese or Japanese, or by any other persons within the juris
diction of the state, without regard to color or place of original 
nationality. It is not even restricted to American citizens. It 
may be claimed as a protection by aliens lawfully resident within 
the state, if "within its jurisdiction!' 60 And moreover it is held 
that the word "person," as here used, includes corporations." 

elva Rights .dca. 
The fourteenth amendment KiTes to congress the power to en

force its provisions by appropriate legislation. In pursuance of 
this authority, congress, in 1875, passed an act, commonly called 
the "Oivil Rights Act," whereby it was provided that "all per
Bons within the jurisdiction of the United States shall be enti
tled to the full and equal enjoyment of the accommodations, ad
vantages, facilities, and privileges of inns, public conveyances on 
land or water, theatres, and other places of public amusement; 
subject only to the conditions and limitations established by law, 
and applicable alike to citizens of every race and color, regard-

II Strauder T. Weet Vlrglnla, 100 U_ S_ 303. 
U Ylck Wo v. Hopkins, 118 U. B. 356, 6 Sup. Ct. 1064-
U Banta Clara Co. v. Southern Pac. R. Co., 118 U_ S. 894, 6 Bup_ at. U82.. 

BL.CONBT.L.-ao 
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le98 of any' previous condition of servitude." But this statute 
was adjudged unconstitutional and void, in so far as it applied 
to the states generally, and was not restricted to the placee over 
which congress has the power of direct legisIation. The reason 
of this decision was this: The legislation authorized to be adopted 
by congress for enforcing the fourteenth amendment Is not direct 
and primary legislation on the mattei'll respecting which the state-s 
are prohibited from making or enforcing certain laws, or doing 
certain acts, but is corrective legislation, such as may be necessary 
or proper for counteracting or redressing the effect of such laws 
or acts. The amendment simply furnishes an additional guaranty 
against any encroachment by the states upon the fundamental 
rights which belong to every citizen as a member of society. The 
duty of protecting all its citizens in the enjoyment of an equality 
of rights was originally assumed by the state, and it still remains 
there. The only obligation resting upon the United State. Is to 
see that the states do not deny the right. This the amendment 
guaranties, but no more. The power of the national government 
i.limited to the enforcement of this guaranty." 

Civil rights statutes have also been enacted in several of the states. 
Tbey provide generally that there shall be no exclusion or discrim
ination against citizens of the state, on account of race, color, or 
previous condition of servitude, in respect to their equal enjoy
ment of the accommodations, privileges, or facilities furnished by 
railroads or other carriere, inn·keepers, proprietors of theatres and 
other places of amusement, teachers and officers of publlc schools, 
etc. These laws are sustained as valid and constitutional enact
ments. They are not regarded as unlawfully interfering with pri
vate right. of property.-

7 \ 
I' .. Clvtl Rights Cases, 109 U. 8. 8, 3 Sup. ct. 18: U. 8. v. Crulbbank, 92 U. 8. 

M2. See, alao, U. 8. v. Newcomer. 1l Phil&. 519. Fed. Cas. No. 15.868: U. S. 
v. Rhodes. 1 Abb. (U. S.) 28. Fed. Cas. No. 16.151: Ex parte Turner. Cbue. 
157 .. Fed. Qu. No. 14.247. 

"People v. King, 110 N. Y. 418, 18 N. E. 245; Donnell v. State, 48 MiBa. 001; 
JOII8ph v. Bidwell, 28 La. Ann. 382; Ferguson v. Glea, 82 1I1ch. _ t8 N. W. 
718; DqUee v. C11l'1'1. 128 Ill. 287, 21 N. Eo 58G. 
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Local ar .special La1D8 not Prohibited. 
This provision of the constitution does not require absolute uni

formity of laws and judicial administration throughout the state, 
provided that all persons who are subject to the same laws enjoy 
the beneJlt of them equally_ "If diversities of laws and judicial 
proceedings may exist in the several states without violating the 
~uality clause in the fourteenth amendment, there is no solid rea
Bon why there may not be such diversities in different parts of the 
.ame state. A uniformity which is not essential as regards dif
ferent states cannot be essential as regards different parts of a 
.tate, provided that in each and all there -is no infraction of the 
-constitutional provision. Diversities which are allowable in dif
ferent states are allowable in different parts of the same state. 
Where part of a state is thickly settled, and another part has but 
few inhabitants, it may be desirable to have ditl'erent systems of 
judicature for the two portions,-trial by jury in one, for example, 
and not in the other. Large cities may require a multiplication 
-of courts and a peculiar arrangement of jurisdictions. It would be 
an unfortunate restriction of the power of the state government if 
it could not, in its discretion, provide for these various exlgen
-cies."" "When legislation applies to particular bodies or aseocia
tiona, imposing upon them additional liabilities, it is not open to 
the objection that it denies to them the equal protection of the 
laws, if all persons brought under its influence are treated alike 
under the same conditions."" Hence this provision is not vio
lated by regulations regarding railroads, designed to promote the 
public safety and comfort, if such regulations apply to all railroads 
.alike which are subject to the laws of that state." 

"MlaBouri v. Lewis, 101 U. S. 22. And see Rothermel v. Meyerle, 136 Pa. 
St. 250, 20 Atl. 583. A statute providing that In aU capital criminal eases, 
-except In cities having a population ot over 100,000, the state shall be allowed 
~ht peremptory challenges to jurors, and In such cities shall be allowed fit· 
teen, II not unconstitutional &s denying to persons charged with capital crimes 
tn such cltles the equal protection of the laws. All persons In those cities are 
treated alike. and all persons out of those cities are treated alike, and thll Is all 
the consUtuUooaI provision requires. Hayes v. Missouri, 120 U. S. 68. T Sup. 
Ct. 350. 

" Missouri Pac. R. Co. v. Mackey, 127 U. S.2OIS, 8 Sup. ct. 1161. 
" New York & N. m. R. Co. v. Bmto!, 151 11. S. Ci56, 14 Sup. Ct. 481. 
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Taz LatDI. 
A stata lr~w for th12 a~ill1ation arill al1±essment llraperty 

ation, provid12±nt the cl~±±ntl1Hk4:~tion of ±nto 
its provisions into dI1rerent classes, which makes for one class one 
set of provisions as to the modes and methods of ascertaining the 
value and as to the right of appeal, and different provisions for 
anothai as to subject±nty which for 
partW k±ntppUcation same and metHallr to all 
ents of each class, so that the law shall operate equally and uni· 
formly on all pe1'8Ons in similar circumstances, cannot be said to 
deny by It allual of the 14:±l1±i~·' 
The tax UPt),* l1±dlroad N\Y~,'n~,,""1 .. ,..,,,lnTi,"~=h7 
the of whieH to pau ealaries ,nxpensee )lle 
state board of railroad commissioners, does not deprive suoh com
panies of the equal protection of the laWs." 

W"UnTi~hl1± 

It hhe da4:±n held state provillhiU tll.at no .li.77'7'7'~, 

Mongolian, or Chinese shall be permitted to give evidence in the 
courts of the state in favor of or against a white man is not in 
violation of the federal constitution, even since the thirteenth and 
fourt±';Y'Ynth amendmente~ To dedft±nt±nt who shfnll compet<:YAut <:0 
testify the state was prior t4:± 
amendments, a subject within the legitimate sphere of the state 
legislatu~ and the restriotions which they impose upon the states 
relate endstantlal liberty uroperty, llo 
Dot mere nf evidehea,Ti 

Right liet'Ur. 

But a .tate statute providing that no corporation organized un· 
der its laws shall directly or indirectly, in any capacity, employ 
any laboe±nte, uncon,;ZHHHnnal. Hue 
right is the {if those 
which the amendment is designed to secure.IO 

" Kentupty Railroad Tax Cases, 115 U. S. 321, 6 Sup. Ot. 57; Belf. Gap R. 
00. v. HeZl1±A±ntlvania, 11212 232, 10 Sn12~ Ct~ 533; CohY77bY77 Southenr R. Co. 
v. Wrtght, U. S. 4m, hup. Ct. 

.. C. & A. Glbbea, S. 886. Ct. 255, 
" People v. Brady. 40 Cal. 198. 
10 In re Parrott, 6 Sa wy. 349, 1 Fed. 48L 
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~ agnWl Colored Oitiune. 

It ia to be carefully borne in miDd that It Is not identity of rights 
ud privilegea which thia amendment guaranties, but equality. 
Hence, for example, while it would not be competent for the leg
islature of a state, in establishing and prescribing regulations for 
the public schools, to exclude negro children from the benefit of, 
the publio school system on account of their color only,1I1 yet the 
state may eatabliBh separate public schools for oolored children, 
anel require them to attend those schools or none, provided the ac
commodations, advantages, and opportunities, and the relative ap
propriation of the public funds for their support, are in all respects 
equal to those provided for white children. II 

AJq .tate Irtatute which elenie. to colored citizens the right or 
,rlTUeae of participating in the administration of the Iawa by serving 
on craael or petit juries, because of their race or color, i. a discrimina
tion agmat them which is forbidden by the fourteenth amend
ment." But a mixed jury in any particular case is not essential 
te the equal protection of the laws. It is a right to which any col
ored maD is entitled that, in the selection of juron to pass upon 
hi8 life, liberty, or property, there shall be no exclusion of his race 
u4 no discrimination against them because of their color. But that 
Ia a differe.t thing from a right to have a jury composed in part 
el oelored men." 

It ia lawful for a railroad company, or other common carrier, to 
preTicle aeparate carriage. or other separate accommodations for 
di1ferent eJusea of patrons, wllere the distinction i. founded on some 
reasonable ground aDd there is no invidious diacrimiDatioa against 
&Dy, and there are equally desirable accommodations for all who 
Pa:r at the same rate. Thus a distinction may be made, in railroad 

11 Daveaport .... Cloverport, 72 Fed. 689. 
H Cla7brook v. Otty of Owensboro, 18 Fed. 2tT; McMllJm v. School Oommlt

-.10'1 N. 0.809, 12 8. E.88O; Knox v. Board ot Education, 45 Kan. 152, 
215 Pac. 618; Dallaa v. Fosdick. 40 How. Prac.. (N. Y.) 2(9; 8tate v. Gray, 93 
Ind 303; Maddox 'I. Neal, 45 Ark. 121; Lehew v. Brummell, 108 Mo.. MS, 
115 S. W. 765; Ohrlaman v. Olty of Brookhaven, 70 Miss. 477, 12 8euth. ~ 

/11 Strander v. West VlrglDIa, 100 U. 8.803; Ex parte VlrglDIa, 14. 889. 
" Vll"I1DIa T. Rl'lee, 100 11. S. 818. Neal v. Delaware, 108 U. 8. 8'10. 
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cars and waiting rooms, between men and women or between 
negroes and white people." 

A statute declaring the intermarriage of a negro and a white per
Ion illegal, or a nullity, or a felony, is not inconsistent with, or repug· 
nant to, the proTisions of the fourteenth amendment. Such a law 
cannot be said to deny to any person the equal protection of the 
law .. " And the same is true of an act providing a greater punish
ment for adultery between a white person and a negro than for 
adultery between thole of the same race. This is not a discrimina
tion against any particular race, but limply provides a penalty for 
aJl offense which .could only exist when the parties were of ditterent 
races. IT 

1'oreip Oorporanona. 
This provision does not prohibit a state from impoling an annual 

neenae tax, or other conditions, upon the admission of foreign cor
porationl to do business within its Hmits. The reason is that the 
"person" to whom the equal protection of the laws is guarantied 
must be "within the jurisdiction" of the state. A corporation is a 
person and may tul1l1l this requisite. But a foreign aorporation, 
seeking to do business within the state, is Dot "within the jurisdic
tion" until it has compIled with the conditions imposed by the state 
as a pre-requisite to the right of such corporations to enter ita field. 
Until this is done, therefore, the corporation cannot claim the benefit 
of the equal protection of the state's law .. " 

III Pleuy .... FefllUOn, 163 U. S. 537, 16 Sup. at. 1138; Houek T. Railway 
00., 88 Fed. 226; The Sue, 22 Fed. 843; Logwood T. RaIlroad 00 •• 23 It'ed. 

818; Murphy v. Railroad Co., Id. 637; Chicago & N. W. Ry. Co. v. WUllams, 
CIIS DI. 18li; Britton v. Railway 00., 88 N. O. 536 • 

.. State v. Bell, 'I But. (Tenn.) 9; Francois v. State, 9 Tex. App. 144; Dod
lOll v. State, 61 Ark. 5'1, 81 S. W. 977; State v. Hairston, 63 N. O. 45L 

If Pace v. Alabama. 106 U. S. 1583, 1 Sup. Ct. 637. 
II Pembina Oon. Snver Mlnlng & Milling Co. v. Pennsylvania. 1.25 U. S. 181, 

• Sup. Ot. 787; Philadelphia Fire ASI'n v. People of New York, 119 U. S. 110, 
'I Sup. at. 101. Norfolk AI W. B. 00 ..... Pennsylvania, 188 V. 8. 116, 10 BlIp. 

Ot. 8G8. 
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RIGHT TO CHOOSE OCCUPATION. 

808. The rlght of every man to choose his own occupa
tion, profession, or employment, though not expressly 
guarantied by the constitutions, is included in the rlght to 
the pursuit of happiness. 

807. But, for the welfare of society, the conduct of cer
tain kinds' of business, or the quali1lcations of those who 
shall be allowed to pursue them, may be regulated by the 
state in the exercise of the police power. 

808. In many of the states, the oonstltutions forbid the 
grant of monopolies or exclusive privileges~ 

"Among these inalienable righfll, 88 proclaimed in that great docu
ment [the Declaration of Independence], is the right of men to 
pU1'8Ue their happine8l, by which is meant the right to pursue any 
lawful business or vocation in any manner not inconsistent with tbe 
equal right. of others, which may increase their prosperity or de
l'elop their faculties, so as to give them their highest enjoyment. The 
common business and call1nga of life, the ordinary trades and pur
suits, which are innocuous in .themselves, and have been followed in 
all communities from time immemorial, must therefore be free in this 
country to all alike upon the same conditions. The right to pursue 
them, without let or hindrance, except that which is applied to all 
perlOna of the same age, sex, and condition, is a distinguishing pril'
ilege of citizens of the United States, and an eBSential element of that 
freedom which they claim as their birthright." It To secure this 
right, it is necessary that there should be no distinction or discrim
ination, in the laws of the state, as to the persons who may pursue 
given callings, except such 88 may be founded on and justified by 
the power of police. The rights of all oitizens in this matter are 
equal. No discrimination, for instance, could lawfully be made be
tween citizens founded solely on race or color. But the state, 88 

)t "Butchera' Union Slaughterhouse Co. v. Crescent O1ty Live-Stock Landing 
00.,111 U. S. 746,4 Sup. Ct. 652, opinion of Field, 1. ADd see Leep v. Ball· 
W&7 Co., 58 Ark. 4111, 2G S. W. 715. 
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above remarked, may limit the right of employment so far as may 
be necessary in the exercise of the police power. This principle has 
been fully explained in the chapter specially devoted to that power 
of the government, and the reader is referred thereto for more 
specific details. 

A part of the right to choose one's occupation is the right to be 
free from unlawful interference or control in the conduct of it. But 
here, as before, we find the state invested with a certain regulative 
power which fa to be exercised for the benefit of the whole com· 
munity. This also has been explained in the chapter just referred to. 
Moreover, in respect to some few occupations, either immemorial 
custom or the necessities of society have given to the state the ri~ht 
to regulate them in respect to other mattel"ll than the right to en
gage in them and the fixing of charges. Thl:tS, common carriers, and 
particularly railroad companies, are so far under the control of the 
state that it may not only fix their rates f(lr transportation, but also 
subject them to the supervision of a col'.lmission, fix their liability 
for damages done, regulate the acquisition and management of their 
right of way, the grade and crossings of their road, and the speed of 
their trains, and require them to furniAh equal and impartial accom
modations for all their patrons.IO And the business of an inn-keep
fOr is one where the public nature of the occupation prevents the in
dividual from enjoying the same UbeJty in the conduct of his business 
wlrlch i. accorded to other trades more private in their character. 
At common law, "an inn-keeper is bound, as a servant of the pub
lic, as one who exercises a public vocation, to lodge and entertain, 
to the extent of his accommodations, all suitable persons who may 
apply. And he cannot, if he has rooms enough in his house, re
fuse, on any pretense, to receive one as a guest who tenders him 
lrla reasonable recompense therefor, • • • though it would 
be open to him to refuse his entertainment on any reasonable 
grounds, 811, for instance, that his house was full. • • • But 
it fa a reasonable excuse for an inn-keeper to allege that the person 
came to the inn drunk, or behaved in an indecent or disorderly 
manner, or was an utterly disreputable and irresponsible person, or 

...... 10 Ohlcqo, B. AI Q. R. 00. T. Iowa, 94 U. S. 1M; Decuir T. BeD80D. zr La. 
ADD. 1. 
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came to use the house for prostitution, and hence was not admit
ted." II 

.IlonopolUI and &dUlive Pricilega. 
Although lOme of the British sovereigns olaimed the right to 

grant monopolies and special privileges, and derived a large part 
of their revenue from the sale of suoh concessions, grossly infrin
ging the liberties of the subject and demoralizing various branches 
of commerce thereby, the courts always maintained that such 
grants were illegal by the common law, and finally this branch of 
the royal prerogatiTe was very materially curtailed by an act of 
parliament.1I The grant of exclusive privileges with rettpect to 
any business or occupation to one man or set of men is necessarily 
in,confiict with the constitutional right of all others to choose their 
own pursuits, and is, in this country, very generally prohibited. 
In a well-known cue before the supreme court of the United States, 
three of the judgea expressed the opinion that a grant by a state 
legislature of a monopoly In any of the ordinary and common trades 
or callings would be void under the federal constitution; for it 
would violate the provisions of the fourteenth amendment byabridg
Ing the privileges and immunities of citizens of the United States, 
and depriving them of a portion of their liberty (the right to pur-

11 Schooler, Ballm. I 818. And see Hale, Ballm. &; Oarr. 274-277. 
II "Durlug the reign of Elizabeth, It was the poUey of the erown to raise as 

Uttle revenue as possible by direct taxation, and as mucb as possible by tbe 
ale of mooopollea. In the forty-fourth year of ber reign [1601] the burdenR 
borne by the nation througb this method of Indirect taxation had become 80 In
tolerable that they produced an outbreak In parltament." McKeever v. U. S., 
14 Ot. 01. 418. Thereupon the queen made some concessions and allayed tbe 
popular compWnts. But In the next year (1602) the case of Monopolies (Darcy 
v. AUetn, 11 Coke, 84b) came up. In this case the plalntUr claimed under let
ten patent from the erown granting to blm the sole and exclusive right to 
make, Import, and sell playing cards for a period of twelve years. It was 
mumtmously resolved by the court that the said grant to the plaintiff of the sole 
maktnc of carda within tbe realm was utterly VOid, because It was a monopoly 
and aplnst the common law. And not long afterwards an act of parliament 
(8t. 21 lac. I., Co 8, I 1) declared all monopoUes to be contrary to the laws of 
the realm, and to be utterly void and of no effect. savIng patents for Inventions, 
and except as to patents concernlug printing and the manufacture of saltpetre. 
pnpowder, cannon, and shot. This statute, It will be observed, In Ita maID 
tatan. W&I ollly declaratol7 of the common law. 
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sue their happiness in the prosecution of a lawful calling) without 
due process of law, and denying to them the equal protection of 
the lawSo" But this has never been the opinion of a majority of 
the court." However this may be, in most of the several states 
we find restrictions upon the grant or creation of monopolies. In 
some, the prohibition is leveled against ''monopolies and perpetui
ties" by name, which are declared to be "odious" and forever for
bidden. In some, the legislature is prohibited from granting to any 
citizen or class of citizens any "special privileges or immunities 
which IIhall not, upon the same terms, belong to all citizenSo" In 
others, the constitution contains a declaration that ''no man or set 
of men are entitled to exclusive or separate public emolument. or 
privileges from the community but in consideration of public serv
ices." .. 

But yet there are reasons of public policy which will justify the 
grant of monopolies (unless specifically prohibited by the consti· 
tution) in many cases. Certain kinds of enterprise can be under
taken only by those who are able to command large capital. Cer· 
tain others can be effectively managed only when the privileges are 
exclusive. Others again are of little value to the originator un
less he may possess a monopoly. If in these cases the business is 
of such a nature that the community has an interest in its exist· 
ence, and if the interests of the public can be best subse-rved by 
placing the business exclusively in the hands of an individual 01' 

corporation, these considerations will justify the closing of that 
business to all others." Thus, for instance, a legislative grant of 

f-. II Butchers' Union Slaughterhouse 00. v. Orescent Olty Live-Stock Landing 
Co., 111 U. B. 746, 763, 4 Sup. Ct. 652. And see Llve-Btock Dealen' 0.\: Butch
ers' Ass'n v. Orescent City Live-Stock Landing 0.\: Slaughterhouse 00., 1 A.bb. 
roo 8.) 888. Fed. Oas. No. 8.408 • 
.. See Slaughterhouse Cases, 16 Wall. 86. 
II See Stfm. A.m. St. Law. II 17, 404 • 
.. See Gordon v. Assoclatfon, 12 Bush (Ky.) 110. And see East India 00. 

v. Sandys, 10 Bow. St. Tr. 371. In th1s case (called the "Great case of 
Monopolies," and decided In 1683) was sustained the validity ot the royal grant 
to the East india Company ot the sole privilege ot trading to the :mast indies. 
One ot the judges (Wlthlns) said: "A. monopoly Is no Immoral act, but oDlJ 
against the politic part ot our law. which It It happen to be ot ad·vantage to the 
pllbllc. as this trade 1B, then It ceases also to be against the prohlbltlnc part 
01 the law, and 10 not within the law ot monopollee." 
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an exclusive right to lupply gas to a municipality, through pipes 
and mains laid in the public streets, upon condition of the perform
ance of the service by the grantee, is not a monopoly of the sort 
against which the constitutional prohibitions are directed, but a 
grant of a franchise vested in the state, and, after performance by 
the grantee, becomes a contract which the state may not impair." 
On the same principle, an exclusive privilege to a city to erect and 
maintain waterworks is no monopoly; and granting the same ex
clusive privilege for a term of years to a private corporation does 
not render it a monopoly." Again, under proper legislative au
thority, a city may grant to a street-railroad company the exclusive 
right to lay and operate its tracks in the streets of the city for a 
term of years." And the grant of an exclusive right to build and 
maintain a toll bridge, or a ferry, or a turnpike road is not one 
of the monopolies reprobated and forbidden by the law.n The 
same is also true of an act giving to a butchering company the ex
clusive right for a term of years to slaughter cattle for a populous 
city." And so, a law providing for the granting of permits, to 
persons of good moral character, who are citizens of the state or 
('ounty, to sell intoxicating liquors, is not in conflict with the con
stitutional provisions under consideration. n And it has always 
been considered, from the earliest times, that the granting of pat-

" New Orleans Gullght Co. v. Louisiana Ught & Heat Producing & Manut'g 
Co., 1115 U. S. 6150, 6 Sup. Ct. 2152. And see, also, State v. MllwRukee Gullght 
Co., 29 WIll. 460; Crescent City GaSlight Co. v. New Orleans Gullght Co., 27 
La. Ann. 138; Louisville Gas Co. v. CItizens' Gaslight Co., 1115 U. S. 688, 6 
Sup. Ct. 265; Saginaw Gaslight Co. v. City of Saglnsw, 28 Fed. 529 • 
.. City of Memphis T. Memphis Water Co., 5 Helsk. (Tenn.) 4915; New Or

leans Waterworks 00. v. Rivers, 115 U. S. 674. 6 Sup. Ct. 273; Atlantic City 
Waterworks Co. v. Atlantic City, S9 N. J. Eq. 367 . 
.. Dell Moines St. R. Co. v. Des Moines B. G. St. Ry. Co., 73 Iowa, 513, 33 

N. W. 610: IndlaDapolis Cable St. R. 00. v. Citizens' St. R. Co., 127 Ind. 369, 
24 N. E. 10M. 

TO Proprietors of Charles River Bridge v. Proprietors of Warren Bridge, 11 
Pet. 420. 

'l.( n Butcllera' Union Slaughterhonse 00. v. Crescent City Live-Stock Landing 
00., 111 U. S. 746, 4 Sup. Ct. 6152; Slaughterhouse Cases, 16 WalL S8. 

n In re Ruth, 82 Iowa. 2150: Thomasson v. State, 115 Ind. 449: Blact, Intos. 
L1q.,49. 
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ents for inventions and copyrights on books waa a cue of a lawful 
and permissible monopoly." 

The power to grant monopolies does not appertain to a municipal 
corporation unless upon express grant. "A municipal corporation 
can grant, if at all, exclusive privileges for the protection of busi
ness which, without prohibitory legislation, would be free to all 
men, only under express legislative grant of power. Monopolies 
being prejudicial to the public welfare, the courts will not infer 
grants thereof, refusing to presume the existence of legislative in
tention in contlict with public policy."" As we have already seen, 
laws again.t the formation of trusts or monopolies are generally sus
tained aa valid and constitutional. For instance, a state constltu· 
tion or statute prohibiting the consolidation of a railroad with a 
parallel or competing road is a valid exercise of the police power. n 

:MARRIAGE AND DIVORCE. 

209. The right to enter into the relation of marriage fa 
a natural. right. But in the interests of society, it may be 
regulated, and to a proper extent Umited, by law. For 
the same reason, the dissolution of the marriage relation, 
during the life of the parties, can take place only in ~ 
cordance with general public laws. 

Marriage is not a mere contract, but It creates a status. It 
I, for the interest of the state that marriages should take place and 
be fruitful, but not that they should be had between untlt per
IOns or those who would be likely to inflict upon the community 
a helpless, feeble, or demoralized progeny. For this reason, it ia 
oompetent for the state to prohibit the intermarriage of persons 

X 18 Butchers' Union Slaughterhouse Co. v. Crescent City Live-Stock Landing 
Co., 111 U. S. 746, 763,4 Sup. Ct. 652. 

H Logan v. Pyne, 48 Iowa, 524. And see Davenport v. Kleinschmidt, 6 
Mont. M2, 18 Pac. 249; Mayor, etc., of Hudson v. Thorne, T PaJge (N. Y.) 261: 
State v. Cincinnati Gaslight & Coke Co., 18 Ohio St. 262; Saginaw Gaslight 
Co. v. City of Saginaw, 28 Fed. 529: Minturn v. Larue, 23 How. 435; Citizens' 
Gas & Mlnlng Co. v. Town of Elwood, 114 Ind. 332. 16 N. E. 624; carroll T. 

Campbell,l08 Mo. 1150, 17 S. W. 884. 
U LoulavWe & N. R. 00. v. Kentucky, 161 U. S. 671, 16 Sup. Ct. 714. 
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lItundhl,in a near degree of consanguinity, persona who have not 
attained a lu1Ilclent age, and those who are mentally aftlicted 
or diseased. Moreover, while it would probably not be compe
tent for the state to require any particular religious form. or cere
mony to be observed in the formation of the marriage relation, 
it is nndoubtedly proper to establish such rules (as to the obtain
ing of a license, the registration of marriages, and the like,) as will 
tend to guard against improvidence in assuming the responsibtlt
ties of that estate, and against fraud, and also to secure publicity, 
certainty, and 01llcial evidence. And since marriage is not a mere 
civil contract, it follows that it cannot be dissolved at the will 
of the parties. The interest which the state has in this statu8, 
and in its preservation, gives it the right to prescribe gene~ 
and uniform laws enumerating the causes for which divorces may 
be granted and regulating the procedure thereon. 

SUMPTUA.RY LA. ws. 
210. Sumptuary laws, in general, are not only utterly 

foreign to the spirit of our institutions, but they are in
consistent with the guaranties of personal liberty and the 
right of property. Laws partaking of the nature of sump
tuary laws, however, may be passed in the lawful exer
cise of the police power of the state. 

Sumptuary laws are laWB made for the purpose of restraining 
luxury or extravagance, particularly against inordinate expend
itures in the matter of apparel, food, furniture, etc. They are odi
ous in character, and contrary to the principle of liberty which 
assures to each the right to so use and dispose of his own property 
as shall seem best to him, provided he does not infringe upon the 
rights of others. Very few instances of an attempt to make or 
enforce such laws are recorded in our judicial annals. Bnt the 
police power of the state authorizes it to enact laws which shall 
restrain the citizen from making such use of his property or his 
liberty as may be injurious to the public safety, health, or morals. 
For instance, the restrictions upon the manufacture and sale of in
toxicants, if they are to be regarded as in any sense sumptuary 
laws, are nevertheless valid as made in the exercise of this power. 
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EDUCA.TION. 

911. In most ot the American states, the right to acquire 
education is recognized by the constitutions as a civil right, 
which It·is the duty of the state to preserve and protect. 

This recognition of the right of education is effected by provi· 
sions In the constitutions declaring that, as the general diffusion 
of knowledge and intelligence i. essential to the preservation of 
the rights and liberties of the people, it shall be the duty of the 
legislature to encourage the promotion of learning, or by similar 
pl'ovisions.76 Almost without exception, the state constitutions re
quire the legislature to provide a system of free schools, and in 
many of the states a school fund is provided by the constitution 
to be used for that purpose. In eighteen of the states, the consti
tution provides for a state university.77 But, as a rule, these in· 
struments also provide that no public money shall ever be appro
priated for the support of any. sectarian or denominational schooL 
In some cases the constitution authorizes the legislature to make 
laws for the compulsory attendance of children at the public schools. 
But this would clearly be within the competence of a state legi&
lature, even without direct authorization, at least in so far as to 
enforce attendance at such schools upon all children whoee edu
cation was not otherwise provided for. Since the public schools 
are established by the public and for the benefit of the public, 
the system must be equal and impartial and provide the eame ac
commodations and opportunities for a11 who may be entitled to 
take the benefit of them, without any distinction or discrimina
tion, except such as may be founded on age or degree of advance
ment. 

A part of the public school system, in this country, consists In 
the division of the state into separate "school districts," which are 
invested, to a considerable extent, with powers of local self-gov-

71 But In New York It Is said that the right to be educated In the oommOD 
schools 18 Dot a coDstltuUooal right, but ODe derived entirely from leglslatioD. 
and aa such It Is subject to such limitations aa the legislature may from time 
to time see lit to make. Dallaa v. Foadlck, 40 Bow. Prac. (N. Y.) 249. 

fT SUm. Am. 8t. Law, p. 1L 
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~rnment, and are regarded as quasi municipal corporations. Money 
for the support of the schools is raised by general taxation in the 
seTeral districts, or throughout the state. To such taxation all 
property owners are liable, whether or not they haTe chUdren to 
be educated at the publio expense. The benefit of the publio 
ilChools is for the state, and not for the indlTidual, and no one can 
say that he is not benefited thereby, although one mal be benefited 
more directly than another. Sometime. also the state will lend 
ita aid to educational institutions which are not directly under 
ita control, by exempting their property from taxation. In view 
of the importance to the state of a general diftusion of education, 
it cannot be said that 8Dch exemptions from taxation are an un· 
lawful partiality shown to individuals. 

DUE PROCESS OF LAW. 

919. By the provisions of the federal constitution,· both 
the United States and the several states are prohibited 
from depriving any person of his life, liberty t or property 
without due process of law. 

The forty-sixth article of Magna Charta declares that ''no free
man shall be taken, or Imprisoned, or diBBeised, or outlawed, 01' 

banished, or anyways destroyed, nor will we [the king] pass upon 
him or commit him to prison, unless by the legal. judgment of his 
peers, or by the law of the land." This has alwaY" been regarded 
81 one of the great safeguards of liberty, and it has been incor
porated, as a matter of course, in eTery American constitution. 
The language of the clause, as found in these instruments, is not 
always the same. It is more usual to employ the phrase "due pro
ce. of law" than that which appears in Magna Charta. But it 
fa well settled, by repeated decisions of the courts, that the two 
terms, "due process of law" and "the law of the land," are of ex
actly equivalent import." 

n 2 00. ID8t. 150; MlUett v. People, 117 Ill. 294, 7 N. B. 631; DavldBOJl v. 
New 0rleaIuI, 88 'U. S. 87. 
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Meaning -J che Term i Method qf .lnt.erpretaWm. 
h view of the role that words and phrase8, used in constitutions, 

which bad acquired a aettled meaning at common law, are to be UD

derstood in their ancient and fixed signification, it is important to 
iaquire what was the meaning of the phrase "law of the land" in the 
old English law. At the same time, while the historical interpreta
tiOD of these words is of value, it is not to be relied on exclusively_ 
Begarcl must be had to the principles of liberty which it was intended 
to perpetuate. It is true, as stated in Murray's Lessee v. Hoboken 
Land & Imp. Co.," that any process, not otherwise forbidden, must 
be taken to be due process of law if it can show the sanction of Bet
tied usage both in England and this country. But this does not 
mean that everything known to the common law is due procesa of 
law. Neither does it mean that nothing can be held to answer this 
description unless It was a part of the common law or established 
by immemorial uaage. "To hold that such a characteristic is es
st'ntial to due process of law would be to deny every quality of the 
law but its age, and to render it incapable of progress and improve
ment." The constitutional guaranty does not deprive the state of 
the power to devise new remedies or processes, and to adapt them 
to the changing conditions of business and society. That which 
the provision is intended to perpetuate Is not remedies or forms 
of procedure, but the established principles of private right and dis
tributive justice, the very substance of individual rights to life, lib
erty, and property. "There Is nothing in Magna Charta, rightly 
construed as a broad charter of public right and law, which ought 
to exclude the best ideas of all systems and of every age; and as 
It was the characteristic principle of the common law to draw its 
inspiration from every fountain of justice, we are not to a88ume 
that the sources of its supply have been exhausted. On the con
trary, we should expect that the nE"W and varied experiences of our 
own situation and system will mould and shape it into new and 
not Jess useful forms."" 

" 18 How. 272. 
10 Hurtado v. Callfornla. 110 U. B. 1516. 4 Sup. Ot. Ill, 292. See Brown y. 

Levee Com'rs, 00 M1I8. 468; People v. Board of Supervisors, 70 N. Y. 228. 
In the cue tlrat cited It was held that a presentment or indIctment b7 • 
&1'IWd Jur.r. lD cuea of felao,y. la DOt 8111ieDtlal to due proccBS of law, where 
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Definitiolls Of Due Pf'OCeII of LD.v. 
In the first place, it must be evident that "due process of law" 

means IOmething more than a statute. An act of the legislature 
may be proce88 of law, but it is not "due process" unless it eonfol'll18 
to the requirements of the constitution and to the settled principlee 
of right and justice. "Everything which may pass under the fol'll18 
of an enactment is not to be considered the law of the land It thi8 
were 80, acts of attainder, bills of pains and penalties, acts of confisca
tion, acts reversing judgments, and acts directly transferring one 
man's estate to another, legislative judgments, decrees, and for
feitures in all possible forms, would be the law of the land Such a 
strange construction would render constitutional provisions of the 
highest importance completely inoperative and void. It would tend 
direc1J1 to establish the union of all the powers in the legislature_ 
There would be no general permanent law for courts to administer 
or men to Uve under. The administration of justice would be an 
empty form, an idle ceremony. Judges would sit to execute legisla
tive judgments and decrees, not to declare the law or administer the 
justice of the country." II The law of the land means the general 
law; a law which hears before it condemns, which proceeds upon 
inquiry, and renders judgment only after trial." "Due process of 
law requires an orderly proceeding, adapted to the nature of the 
case, in which the citizen has an opportunity to be heard, and to 
defend, enforce, and protect his rights. A hearing or an opportu
nity to be heard is absolutely e8sential." II "As to the words from 
Magna Charta incorporated in the constitution, after volumes 
spoken and written with a view to their exposition, the good sense 
of mankind has at length settled down to this, that they were in
tended to secure the individual from the arbitrary exercise of the 

there Is substituted for It a proceeding by Information, after examination and 
commitment by a magistrate, certifying to the probable &'Ollt of the defendant, 
with the right on his part to the aid of counsel and to the cro98·examlnatIOD 
of the witnesses produced on the part of the prosecution. 

11 Daniel Webster, In his argument In the Dartmouth College Case, 4 Wheat. 
618. See, also, In re Ziebold, 23 Fed. 792: Hoke v. Hendel'8OO, 4 Dev. (N. C.) 
16; Norman v. Heist, 5 Watts & S. (Pa.) 171. 
II Clark v. Mitchell, 64 Mo. 564: Taylor Y. Porter, 4 B11l (N. Y.) 140, 146. 
II Stuart v. Palmer, 74 N. Y. 183. 

BL.CONST.L.--al 
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powers of government, unrestrained by the established principles 
of private rights and distributive juatiee." U 

It should be observed that the constitutional requirement of due 
process of law extends to administrative and executive proceedings 
as well as to judicial action. III But when the property of the citizen 
iI taken or injured by the public, either under the power of eminent 
domain or that of police or taxation, it cannot be said that he is de
prived of it without due process of law. On the contrary, if the ex
ercise of any of these porers is conducted in strict accordance with 
the rules of the constitution and the laws, the requirement of due 
procesa of law is fully complied with. But if there be any other law· 
ful way in which the property of the individual can be taken from 
him by authority of the state, it must be according to the law of the 
land, or the exaction will be unwarranted." We should also notice 
that a state cannot deprive an owner of his property without due 
process of law through the medium of a constitutional convention .. 
any more than it can through an act of legislation. IT And whoever, 
by virtue of his public position under a state government, deprives 
another of life, liberty, or property without due process of law, vio
lates the prohibition of the constitution; and as he acts in the name 
of the state and for the state, and is clothed with her power, his act 
is the act of the state. If this were not so, the prohibition would 
have no meaning, and it would follow that the state had clothed one 
of her agents with power to annul or evade it." 

Confiscation and Forfeiture Acts. 
From the foregoing principles it will be easily apparent that for· 

feitures of property to the state, or confiscations of property by the 
state, are not conducted according to the requirement of "due pro
cess of law," unless the owner is afrorded an opportunity to contest 
the charge against him and to save his property by showing ita Don. 

liability. This question arose in regard to the validity of certain 
acts of congress passed in 1861 and 1862, entitled acts "to suppress 

16 Bank of Oolumbla v. Okely, 4 Wbeat. 285, 244. ~ee, also, Leeper T. Teu.s, 
189 U. S.462, 11 Sup. Ct. 577. 
II Stuart v. Palmer, 74 N. Y. 188. 
II Sweet v. Hulbert, 51 Barb. (N. Y.) 812. 
IT Clark v. Mitchell, 69 Mo. 627. 
II Ex parte Virginia. 100 U. S. 839. 
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insurrection, to punish treason and rebellion, and to seize and con-
4scate the property of rebel .. " These Irtatutes declared that all 
the estate and property, money, stocks, and credits of certain om
eera of the Confederate States, and of certain other persons therein 
mentioned, should be seized and con1iscated by proceedings in rem 
in the federal courts, and that "it shall be a sufficient bar to any 
·suit broucht by such persons for the possession or the use of such 
property, or any of it, to allege and prove that he is one of the 
persons described in this section." The state courts held that pro
('eedingtl under these acts were not simply in rem, but that the 
right to condemn property under them depended upon the delictum 
of the owner, and consequently that it was necessary to bping aucll 
()wner into court in some manner so that he could have a hearing.' • 
But the supreme federal court held these acts to be valid and coo
tltitutional, though the decision was based chiefly oIl the ground 
of their military expediency and as an exercise of the war powers 
of the government." Forfeitures of property for violatious of the 
United States internal revenue laws, when judicially ascertained 
and declared, are in conformity with the requirement of due pro
cess of law .. t While property may be forfeited to the state for 
-default in the payment of taxes duly assessed upon it, yet it ia 
not competent, by such a proceeding, to veat in the state an ab
-solute and indefeasible title, unless the owner shall flrst llave been 
afforded an opportunity to appear and be heard before lOme tri
bunal or board, empowered to grant relief, and to make good any 
defenses which he may have against the legality of the tax or the 
liability of his estate therefor.'· 

Eminent Dmnain Proceedinga. 
The requirement of due process of law applies no leas to ·pro

ceedings under the power of eminent domain than to any others. II 

II Chapman v. Bank, 85 N. Y. 437. And see Norrla v. DODlphan, , Mete. <K7.) 
.885. ___ .0 Miller v. U. S., 11 Wall 268. 

11 Hendel'8OD'S Dlstnled Spirit&, l' WaD. "-
II Grl1BD v. Mixon, 88 Min. f2f; Kinney v. Beverley, 2 Hen. 4: M. 818; 

Black, Tax Titles, I 1915. 
II For a munlclpallty to condemn land tor a street through the property ot a 

.Ingle owner, and then assess back upon hIa abuttlnc properl:7 the entire dam-
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But here there are special rules in force, owing to the peculiar 
nature of the proceeding, which have been sufficiently explained 
in the chapter devoted to that subject. It should be added that 
the necesaiti_ of the cue will sometimes justify a merely con
structive notice to the owner of the property to be affected. Thu~ 

in proceedings for the condemnation of land for a railroad, a pub
lished notice in compliance with the terms of the statute, specify· 
ing the section, townahip, range, count;y and state in which it 1. 
proposed to locate the road, is a suflleient notice to a non-resident 
owner of land therein, and such publication is due process of law 
as applied to .uch a cue." 

~ of Prt1p6f1y. 
"The constitutional guaranty that no person shall be deprived 

of his property without due process of law mlQ" be violated with
out the physical taking of property for public or private use. Prop
erty may be deatroyed, or its value may be annihilated; it fa owned 
and kept for lOme useful purpose, and it has no value unless it 
can be used. Its capabutty tOl' enjoyment and adaptability to 
some use are esleDtial characteristics and attributes without which 
property cannot be conceived; and hence any law which destroys, 
It or its value, or takea away any of its essential attributes, de
prives the owner of his property."" But while the deterioration. 
of property, or the imposition of new restrictions upon its use (as, 
for instance, by a law prohibiting the business for which the prop
erty wu specially adapted) may amount to a deprivation of It, 
yet if thia Ia done in the lawful exercise of the police power, such 
deprivation is not without "due process of law!'" To compel an 
attorney to render services gratnitously to defend a person accused 

ages awarded. together wIth the coats and expenses of the condemnatlon pro
ceedlnp, I. to take prlvate property wlthout due proceu of law. Scott v. CIty 
of Toledo, 86 Fed. 885; Baker Y. Village of Norwood. 74 Fed. 997 • 

.. Hullng v. Improvement Co., 180 U. S. 1159. 9 Sup. ot. 608. 
II In re Jacobe, 98 N. Y. 98. A. dog I. "property," wIthIn the meanIng of the 

fourteenth amendment to the federal conBtltutlon. Jenkins v. Ballantyne, 8 
Utah, 245. 80 Pac. 760. 
II Mogler v. Kansas, 128 U. S. 628. 8 Sup. Qt. 278; Munn v. People, 69 IlL 

80. And see HlnneapoUa Ii: st. L. R7. 00. v. BeckwIth, 129 U. B.26, 9 Sup. at. 
JOT. 
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of crime Is not the takiDl of hil time and labor, which are hi. 
property, without compensation or without due process of law, nor 
eaa he object thereto on the ground that he would be lubjected to 
a burden or tax not borne by oitizens generally." 

Aba~ oj Nuiaancti8. 
A statute or ordinance authorizing or requiring the deetruotiOll 

of private preperty, on tlae cround of ita being a pubHo nuisance, 
without any investigation or hearing, is void.9s But a law giving' 
to the court. of equity power to proceed by injunction for the abate
ment of a public nuisance, is not objectionable aI depriving persons 
of their property without due process of law." 

1»11. nOOEM 0 .. LAW IN BBVlIIlfUlI AND TAX PBOOBBD-

~ INGB. 

813. Proceedings for the collection of the pubUc revenue 
40 not always require the intervention of a court or a jury, 
provided the property owner 18 dorded an adequate op
portunity to contest the legality of the demand made upon 
h1a estate. 

Summary processes, it should be observed, are not necessarily un
Just or unconstitutional, or open to the objection that they deprive 
persons of their property without due process of laW.lOO This prin
ciple is especially important in connection with the meanl provided 
for the collection of the public revenue. The power of the Itate 
to levy and collect taxes il inherent In the very notion of sover
eignty. And the elDcient exercise of this power (and hence the 
very maintenance of government) is entirely inconsistent with the 
Idea that a jury, or the courts, must in all casel lend their aid in 
the proceedings. It is competent for the legislature, not only to de
termine what taxes shall be raised, but also to prescribe the means 
of their alaessment and of their collection. And as a necessary 
GOIlsequence, it has, the right to enact that payment of taxes shall 

"Preeb7 Y. KUcldtat 00.,15 Wub. 829, 81 Pac. 876 . 
•• barst Y. People, 151 DL 286; Miller v. Borch, 82 TeL 208. 
•• Carleton v. Roa, 149 Man. 15l5O,22 N. B. CIG. 
100 McMmen v. Anderson, 95 U. S. 87. 
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be enforced by the sale or forfeiture of the deUnqnent land. And all 
this may be done without providing for 01 judicial trial of the 
right to 1&1 the taxes or of the liability of the persoa opon whom 
thl"Y are charged. But atlll, it ill not competent tor tlle legislature 
to proceed to the final and ablolute divestiture of title without af
fording the tax payer an opportunity to be heard in opposition to it. 
''Due process of law" requires that he lhall have a chance to inter
pose objections to the validity of the tax, or to the contention that 
his land is liable for It, or to the manner of assessing or collecting it, 
at some stage of the proceedings before his property is irrevocably 
golle, and before some authority competent to afford relief in case 
of iDTalidity or injustice. But this authority may be a board of 
assessors, or a board of. equalization or of commissioners of forfeited 
landa.1I1 ThllS, a state tax law which giVeil notice of the pr.opoeed as
sessment to the property owner, by requiring him to hand in a list 
of b1I taxable property at a time named to a proper oftlcer, and 
which gives him notice of the meeting of a board of equalizatioJ) 
and review, and a right and opportunity to appear before such 
board and be heard on his objections to the assessment, and which 
affords him an opportunity, in a 80it at law for the collection of 
the tax, to judicially contest the validity of the proceedings, does 
not necessarily deprive him of his property without due process of 

111 See Kell;y T. Pittsburgh, 104 U. S. 78; Hagar v. Reclamation D1st., 111 U. 
S. 701, 4 Sup. Ct. 668; State v. Allen, 2 McCord, 55; Albany City Nat. Bank v. 
Maher, 20 Blatcht. 841, 9 Fed. 884; Griswold College v. Davenport, 65 Iowa, 
633,22 N. W. 904; Santa Clara Co. v. Southem Pac. R. Co., 18 Fed. 8M; San 
Mateo Co. v. Southern Pac. R. Co., 18 Fed. 722; Gatch v. Des Moines, 68 Iowa. 
718, 18 N. W.810; In re McMahon, 102 N. Y. 176, 6 N. E. 400; Cincinnati, N. 
O. & T. P. R. Co. T. Com., 81 K;y. 402; Id., 115 U. S. 321, 6 Sup. Ct. 57; Bart
lett T. WilBon, 59 Vt. 23. In the case last cited, It was said: "Government must 
have the public revenues, and obvlousl;y cannot postpone their collection to 
await the determination ot a common law trial to see It It Is entitled to them. 
It must from necesslt;y proceed In a 8ummar)' way, not omitting, howeyer. 
those safeguards that protect Individual rights. Its rlgbt to ley;y taxes 18 de
termlned the moment the Individual comes under the protectlon ot Its laws. 
and the on17 question open between It and Its cft1~ns Is one ot method In the 
entorcement ot llUeh rlght. If Its method Is one that In Ita Intended and normal 
workings wUl result In equal and unIform taxation, as between all Its cItlzt.>nB, 
and the rlght ot hea.rlna upon allqed errors Is preaeryed, Bueh method Is due 
proceu or law," 
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law, within the meaning of the fourteenth amendment.tol Again, 
a statute by which the legislature validate. a Toid assessment of 
taxe. for local improvements is not open to thie objection, although 
it gITes the property owne1'8 no opportunity to be heard upon the 
whole amount of the assessment, if It does afford them notice and 
a hearing upon the question of the equitable apportionment among 
them of the total sum directed to be levied, and thus enables them 
to contest the constitutionality of the statute. loa And a statute 
which authorizes a city to open and improve streetl, and to assess 
the cOBt thereof on the owners of adjoining lots, does not deprive 
such owners of their property without due process of law nor deny 
to them the equal protection of the laws.106 

DUE PROCESS OF LAW IN JUDICIAL ACTION. 

214. Due process of law in judicial action implies a reg
ular proceeding before a competent court, possessing juris
diction, with an opportunity to the party to appear and 
be heard in his own defense or in rebuttal of the cla.1m 
made aga.iDst his property. 

"When life and liberty are In question, there must In every In· 
iltance be judicial proceedings, and that requirement implies an 
accusation, a hearing before an impartial tribunal with proper 
jurisdiction, and a conviction and judgment, before the punishment 
can bt! intlicted." lUG In judicial proceedings, dUt! Pl'oct!ss of law 
requires that the party shall be properly brought into court, and 
when there, shall havp the right to set up any lawful defense to any 
proceeding against him.loe But, as was explained in regard to 

111 Kentucky Railroad Tax Cases, 115 U. S. 821,6 Sup. at. G1. 
" 101 Spencer v. Mercbant, 125 U. S. 845, 8 Sup. Ct. 921. 

106 Walston v. Nevin, 128 U. S. 578, 9 Sup. Ct. 192. 
tol2 Story, Const. f 1946. Altbough due process of law, In mmlnal pro

eeedInp, requires a trial by jury. with tbe benefit to the prisoner of all the 
lIIlfeguards wblch tbe constitution bas provided for hlB protection, ),et a right 
of review In (!flpltal C!8.8eS by an appellate rourt Is not a nC!C!eBBary element or 
due proc:eu of law, but It la wholly wltbln the discretion of each atate to re
fuse It or grant It on any terma. Andrews T. Swartz, 156 U. S. 272, 15 Sup. 
Ct. 889. 

101 Wrl&ht v. Cradlebaugh, 8 Nev. 841. 
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tax and revenue proceedings, this requirement does not innriably 
demand the intervention of a jury or the forms of a suit or action. 
It is enough it the owner has notice and a full and fair oppor
tunity to appear before a tribunal or board of officers, empowered 
to grant relief, and there to contest the proceedings. lOT But wheu 
the proceedinp are had in a court of justice, and are baaed upon 
full jurisdiction lawfully acquired, and are conducted with a due 
regard to all the rights of the defendant, it must in general be 
held that the judgment arrived at is due process of law_lO ' 

Jurisdiction. 
The validity of judicial action, as tested by this requirement of the 

constitution, is primarily dependent upon jurisdiction. Jurisdiction is 
the power and authority constitutionally conferred upon (or constitu
tionally recognized as existing in) a court or judge to pronounce the 
sentence of the law, or to award the remedies provided by law, upon a 
.tate of facts, proved or admitted, referred to the tribunal for decisiou, 
and authorized by law to be the subject of investigation or action by 
that tribunal, and in favor of or against persons (or a res) who pn-sent 
themselves, or who are brought, before the court in some manner 
sanctioned by law as proper and sufficient. Jurisdiction naturally 
divides itself into three heads. In order to the validity of a judg
ment, the court must have jurisdiction of the persons, of the subject 
matter, and of the particular question which it assumes to decide. It 
cannot act upon persons who are not legally before it. It cannot 
adjudicate upon a subject which does not fall within its province 
as defined or limited by law. Neithercan it go beyond the issues and 
pass upon a matter which the parties neither submitted nor intendell 
to submit for its determination. lOll Jurisdiction of a particular con
troversy cannot be conferred on a court, which would not otherwise 
possess it, by the consent of the parties.110 But the provisions of a 
statute, that where two or more persons are sued in the same action, 
on a joint contract, and process is served on either, judgment may 
be entered against all, and execution may be levied on the partner
ship property, do not operate to deprive them of their property 

lOT Davidson Y. New Orleans, 96 U. S. 97; Lent 'Y. Tillson, 140 U. S. 816, 11 
Sup. Ct. 82li. 

101 Morley Y. Railway Co., 146 U. S. 162, 18 Sup_ Ct. M. 
u'l Black, Judam. 1215. 1101 Black, Judgm_ f 217. 
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without due process of law.tll Aud state legislation, simply for
bidding the defendant to come into court and challenge the validity 
of service npon him in a personal action, withont surrendering him
aelt to the jurisdiction of the court, but which does not attempt to 
rettrain him from fully protecting his person, his property, and 
hi. rights against any attempt to enforce a judgment rendered with
out due process of law, is not in violation of the fourteenth amend
ment.ul 

Proceeding. in Pmtmam CIfld in Rem. 
These two claIses of proceedings are distinguished .. follows: A. 

proceeding in personam is one whereby it is sought to obtain an ad· 
judication against an individual fixing upon him a personal respon
aibllity, liability, or duty; a proceeding in rem is one which seekl 
to determine the liability of a particular eetate or article of property 
t. the satisfaction of a specific claim made against it, or to deter
mine a question of status. In actions in personam, jurisdiction of 
the person must be obtained by the service of process upon him within 

the territorial jurisdiction; otherwise no personal judgment can be 
rendered aeainst him which will answer the requirement of due 
process of law. In proceedings in rem, jurisdiction is obtained by 
the seizure or attachment of the property, or (in cases of status) 
by the jurisdietion of the person whose status is to be passed upon. 
Exampletl of proceedings in rem are libels in admiralty or prize cases, 
forfeitures under tbf> revenue laws, actions begun by the attachment 
of property of non·resldents, and inquisitions of lunacy and actions 
in divorce. In all these cases, the constitutional requirement is fully 
aatisAed if ther~ is such jurisdiction as may be obtained by the cor
poral subjection of the property in question to the control of the 
court, or, in divol'Ce and lunacy cases, jurisdiction of the person whose 
status is In questioD. No personal notice need be served on the 
owner of the property or on the defendant in divorce, if he is beyond 
the territorial jurisdiction of the court; but it is sufficient if a 
l'eUOnable constructive notice is given to him, as by the publication 
!If an advertisement.HI As regards proceedings against non-resi· 

111 Brooka Y. McIntyre, 4 Mich. 816. 
til Kautl'man v. Wootten, 188 U. S. 285, 11 Sup. Ot. 298. 
11. BapP7 Y. Mosher, 48 N. Y. 818; Gray v. Kimball, 42 Me. 299. 
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dents, the distinctions between the two kinds of actions, and the 
zequlsttes of jurisdiction in each, have been clearly stated by the 
United States supreme court in the important ease of Pennoyer T. 

Neff.1U Herein it was held that if the proceeding involves merely 
a determination of the personal liability of the defendant, he must 
be brought within the jurisdiction of the court by the service of 
process within the state, or by his voluntary appearance. And hence 
a personal judgment is without any validity it it is rendered by a 
state court in an action upon a money demand against a non· resident 
of the state who was served by a publication of the summons, but 
upon whom no personal service of process within the state was mad~ 
and who did not appear. But the state, having within its territory 
property of a non·resident, may hold and appropriate it to satlsfy the 
claims of its own citizen. against him, and ita tribunals may inquire 
leto his obligation. to the extent necessary to control the dispositioJ1 
of that property. And substituted service by publication is sutlicient 
to inform. a non· resident of the object of proceedings taken, when 
property is once brought under the control of the court by seizure or 
lome equivalent act. 

8um~mary Proaedinga. 
Summary proceedings against sheriffs, constables, sureties on ban 

and appeal bonds, collectors of the public revenue, and the like, are 
not inconsistent with the constitutional guaranty of due process of 
law. Thus, the auditing of the accounts of a collector of the cue
tom., and ascertainment of the balance due from him at the treasu1"1 
department, the issue of a distress warrant therefor, and a levy on hlI 
property under the warrant, do not conflict with this provision of 
the constitution. "We apprehend that there has been no period, 
since the establishment of the English monarchy, when there hal 
not been, by the law of the land, a summary method for the recovery 
of debts due to the crown, and especially those due from receivers 
of the revenue." 111 

PuniBhment of Contmnpta oj Court. 
A person who is imprisoned or fined for a contempt of court is 

not deprived of his liberty or property without due process of law, 

t16 9fi U. 8. '114-
UI HurraT. Lessee v. Hoboken Land " Imp. Co., 18 How. 272. 
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if the proceedings were regular, although he was not tried by a jury, 
and although the authority which inllicts the punishment is the 
same to which the wrong W&I done. 

Contempts of court are usually classitled as direct and construct
ive. Direct contempts are those committed in the presence of the 
court, sitting judicially, or so near as to interfere with the orderly 
course of procedUl'E'4 Sueh are insults offered to the judge in his pres
ence, disturbing the peace and dignity of the ~ourt by violent or 
boisterous conduct, assaults, or drawing of weapons, or contuma
cious disregard of the authority of the court, as when a witness re
fuses to be sworn or to answer proper questions. Indirect or con
structive contempts are su('h as are not committed in the presence 
of the court, but which tend by their operation to interrupt, obstruct, 
embarrass, or prevent the due and orderly administration of justice. 
Such contempts are committed by disobeying the lawful orders of 
the court, ~ refusing to do what is lawfully ordered, or violating 
an injunction, destroying papers essential to a pending case, prac
ticing a deceit upon the court, interfering with the execution of pro
cess, or writing or speaking contemptuously or libelously of the 
judges with respect to matters judicially before them. Constructive 
contempts, again, are of two general classes: First, those wherein 
the contemptuous acts primarily affect public rights or the due ad
ministration of public justice; second, those which primarily affect 
private rights, and only remotely and incidentally affect public 
rights or public justice. When contempt proceedings are prosecuted 
to vindicate a public right, they are criminal offenses, in which the 
intent is a material and necessary ingredient. When thE'Y are prose
cuted, either solely or primarily, to enforce and vindicate private 
rights, which have been secured from violation by a decree ~ the
court, they are. not criminal, but civil, and remedial in their nature, 
and are punishable without regard to the motive of the defendant.1l' 

Direct contempts, committed in the presence of the court, ar(> 
punishable summarily; that is, in such a case, the court may, upon 
its own knowledge of the facts, without further proof, without issue 
or trial, and without hearing any explanation of the motives of the 

ulIndlanapoUa Water 00. v. AmericaD Suawboard 00.,715 Fed. 012; W7att 
v. People, 170010.21;2, 28 Pac. OOL 
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offender, immediately proceed to determine whether the facts justify 
punish:nent, and to in1Uct such punishment therefor as the lawaI-
10ws.ltT But when the contempt is constructive or indirect only, 
the proper course is to issue an attachment against the respondent 
to bring him into court, or a rule upon him to show cause why an at
tachment should not issue. The facts are then brought out by affi
davits, or he may be examined on interrogatories. He has a right to 
be heard, and to present evidence in his defense. But he cannot 
claim a trial by jury; the court itself determines the question of 
contempt and punishmentlll A rule upon a party to show cause 
why an attachment should not issue against him for a contempt 
must be served on him personally If possible; that is, If he can be 
found. tt• When the contempt is not committed In facie curle, the 
judge of course has no Immediate knowledge of the facts. It must 
. therefore be proved by affidavits of persons who W~et!lsed it or 
have direct knowledge of It.tlO If the party purges himself on oath, 
the court wllI not hear collateral evidence for the purpose of im
peaching his testimony and proceeding against him for the con
tempt.tll 

The courts of the United States have statutory power to punish 
for contempt, but "such power to punish contempts shall not be 
construed to extend to any cases except the misbehavior of any per
son in their presence, or so near thereto as to obstruct the admin
istration of justice, the misbehavior of any of the offlcers of said 
courts in their official transactions, and the disobedience or resist
ance by any such officer, or by any party, juror, witness, or other 
person, to any lawful writ, process, order, rule, decree, or command 
of the said courts.» til Similar power is vested in all the courts of 
record of the several states. But the authority to punish for con
tempts Is not usually accorded to justices of the peace and other 

ItT Ex parte Terry, 128 U. B. 289, 9 Sup. Ct. 77; Watt v. Llgertwood, L. R. 
2 H. L. Be. 861; MIddlebrook v. State, 43 Conn. 257; Wyatt v. People, 17 Colo. 
~2, 28 Pac. 961. 

111 State v. Matthews, 87 N. H. 450: State v. Doty, 82 N. 1. Law, 608. 
11. Hollingsworth v. Duane, Wall. Sr. 141, Fed. cas. No. 8,817. 
uo In re Judson, 8 Blatchf. 148, Fed. cas. No. 7,563 • 

. ~ Ul U. B. v. Dodge, 2 Gall. 818, Fed. caa. No. 14,971i. 
III Bev. Bt. U. B. I 725. 
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inferior judicial oftlcers or magistrates. In some states, however, it 
is also granted to these lower courts. til 

Erroneoua Jv,dgrMnlt. 
The mere fact that a judgment rendered against a person, when 

the comt had jurisdiction, is irregular (without being void) or is er
roneous in point of law, will not justify him in asserting that due 
proceu of law has been denied to him. When the legislature of a 
.tate enacts laws for the government of its courts while exercising 
their respective jurisdictions, which, if followed, will furnish partie. 
the neceaeary constitutional protection of life, liberty, and property, 
It hal performed its constitutional duty. And if one of its courta, 
acting within Its jurisdiction, makes an erroneous decision in thla 
respect, the state cannot be deemed guilty of violating the conati
tuti,onal provisioll.l86 

PROTECTION OF VESTED RIGHTS. 

SUS. Vested rights are to be secured and protected by 
the law, and a statute which divests or destroys such 
rights, unleaa it be by due proceBB of law, is unconstitu
tional and void. 

D,pniJ.icm of VMed Rightl. 
Vested rights are rights which have I!IO completely and definitively 

accrued to or settled in a person that they are not subject to be 
defeated or canceled by the act of any other private person, and 
which it i. right and equitable that the government should rec
ognize and protect, as being lawful in themselves and settled ac
cording to the then current rules of law, and of which the indl
Tidual could not be deprived arbitrarily without injustice, or of 
which he could not justly be deprived otherwise than by the 
established methods of procedure and for the public welfare. Ul 

111 See Murphy v. WIlson, 46 Ind. 537; Rutherford v. Holmes, 66 N. Y.368: 
Albright v. Lapp,26 Pa. St. 99: Whitcomb's Case, 120 Mass. 118. 

tI' Arrowsmith v. HarmonlDg, 118 U. S. 194, 6 Sup. Ct. 1023: In re Con
verse, 131 U. 8.624,11 Sup. Ct. 191: Caldwell v. Texas, 137 U. S. 692, 11 Sup. 
Ct. 224-

1n Black, I&w DIet. L T. And Bee Pennie T. Rels, 182 U. S. 484, 10 Sup. Ct. 
149. 
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Vested rights are not generally provided for in the constitutions 
specifically and by name. But they are protected against unjust 
laws divesting them by those constitutional claUSeR wbich require 
due process of law when one is to be deprived of his properly, those 
which regulate the exercise of the power of eminent domain, sad 
others of similar character.tI' And it should be observed that with 
and by means of due procE'ss of law vested rights may lawfully be 
divested. 'This happens when the individual is compelled to pay 
taxes lawfully levied and assessed, when his property is taken by the 
public authorities for a public purpose, under the power of eminent 
domain, when the free use and enjoyment of his property is inter
fered with by law in the enforcement of lawful police regulations, 
and also when his lands or goods are seized and sold for the IJ8tis
faction of an execution duly issued upon a judgment recovered 
against him in a suit at law. But there can be no such thing as a 
vested right in a public law, which is not in the aature of a grant, 
and the legislature may repeal aJ} laws which are not in the nature 
al contracts or private grants. But the repeal of a law will not 
be permitted in any case to affect or impair rights which have been 
acquired under it.tI' 

118 In a leading case In New J'erlley It Is said: "In the entire categol7 of 
rights which are complete and vested In the person there are but two classes 
for which Immunity against the encroachment of the law-maker can be claimed. 
The first class are those expressly protected by constitutional provlsloDII. either 
federal or state, such as the right of trial by JUI7. the privilege of the writ of 
habeas corpus, the right to be secure against unreasonable searches, and pro
tection against cruel and unusual punishments. The other class Is not express
ly shielded by the fundamental law, and Is limited to two or t.hree Instances. 
These are the title to private property. the Incompetency of the legislature 
to pass a law denying to a man notice. actual or constructive, of a suit against 
him or a right to be heard therein. and the principle that a man shaU not be 
made a judge In his own cause. These rights rest upon clear impl1catlons from 
constitutional clauses. strengthened by the fact that they nre of such funda
mental character that they are deemed essential to the exlsteJl(!e of soclety, 
and therefore underlie the organic law Itself. When we go outside of those 
vested rights expressly reserved and guarded in the constitution, It wlll be found 
that the exceptional cases mentioned can be rested upon some stable foun
da.tlon; that there Is clear recognition of them In the organic law Itself." 
Moore v. State, 48 N. 1. Law, 203, 248. 

liT Dobbins v. Bank, 112 Ill. 553. 
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Nature of Estate& 
The nature of estates is to a considerable degree subject to the 

control of the legislature, and may be changed as the public policy 
or interests may require, provided only that Tested interests in 
pl'operty be not made less beneficial by such changes. Thus, there 
is no constitutional objection to a statute making joint heirs tenants 
in common, even as to estates already vested at the time of its 
enactment. Neither tenant has any vested interest in the moiety 
of the other. All that the statute takes away from either is the 
chance of acquiring the whole estate by survivorship; but this is 
nothing more than a hope or expectation, like the expectation of a 
child to inherit the estate of a parent.1I1 

RttJa of DuctmL 
It is an ancient maxim of the law that no man Is heir to the 

living. So long, therefore, as a man retains the power to dispose 
of his property as he chooses, the expectation which any other per
Ion may have of succeeding to his estate, should he die intestate, 
is not a vested right, but a mere anticipation. Hence it is in the 
power of the legislature to change the rules of descent, In respect 
to all estates which have not already passed to heirs or devisees. III 

Conversely, the right of the citizen to dispose of his property by 
will Is not a constitutional right which the legislature cannot de
stroy or abridge. The right to acquire property implies the right 
to dispose of it; but these are rights belonging to the living. As 
a disposition by wlIl does not take effect untll the death of the tes
tator, it cannot be said that a law restricting or limiting the pro
portion of his property which he Inay bequeath away from his natu
ral heirs, or avoiding bequests to 6uperstitious uses, or the llke, im
pairs any of his vested rights of property.1I1 

Dt1uJw and Ourtay. 
A wife's right of dower does not become vested by the marriage, 

but remain. an interest in expectancy until the death of the hus-

III StevensOD v. Cotrerm. 20 N. H. 150: MIner T. Dennett, 8 N. H. 109: 
Annable v. Patch,8 Pick. (Maas.) 860. 

III Henson v. Moore, 104 Ill. 403: Wyatt v. SmIth, 25 W. Va 818; Hugbes 
T. Murdock, 45 LB. Ann.. 985, 13 South. 182. 

UI Patton v. Patton, 89 Oblo st. 590. 
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band. Until that time, therefore, it iB not protected by the con
stitution, but may be abolished by statute. And the same is 
true of a husband's inchoate right of curtesy, after the marriage but 
before the birth of issue. These expectant rights are not pro~ 
erty or Tested interests in such sense aa to secure them. qainst 
legislative interference.lIl 

BeUmnmt La"". 
Theee are statutes which allow to a person who has held land 

adversely in good faith the value of the improvements which he 
has put upon it, and grant him a lien therefor, when hIa supposed 
title Is overthrown by the real owner. They are not unconstitu
tional as divesting right. or lacking the essentiala of due process 
of law, since they merely enforce an equitable right.lIl 

Cauaa oj .Action. 
A cause of actlou, accruing at common law or by a contract, which 

is fixed and settled in a particular person, and continues in force, 
is a vested right within the protection of the constitution.. It i. 
property, and it cannot lawfully be divested by legislative Inter
ference, or by taking away the legal means of making it effective, 
or by 10 hampering It with oonditions or restrictions as to render 
it practically worthless.ul "There is no doubt," says the Bupreme 
court of Michigan, "that a right in action, where It comes into ex
istence under common·law principles, and Is not given by statute 
as a mere penalty or without equitable basis, is as much property as 
any tangible possession, and as much within the rules of consti
tutional protection." lit But, on the other hand, the legislature may 
take away defenses based on mere informalities; a party has no 
yested right in such a defense, where it does not ailect his substan
tial equities.lIl 

111 Tburber v. Townsend, 22 N. Y. 517; In re Ourtls' Will, 61 Hun, Bi2, 18 
N. Y. Bupp. 180; McNeer v. McNeer, 142 Ill. 388, 82 N. E. 681; Denny T. Mc
Cabe, 8G Ohio St. 576; Chapman T. Chapman, 48 Kan. 6S6, 28 Pac. 1071; 
Brown T. Clark, 44 Mich. 809, 6 N. W.679. 

111 Ross v. Irving, 14 Ill. 171. 
111 Comell v. Hlchens, 11 Wis. SfiS. 
I'" Ddnlap v. Railway Co., 50 Mich. 470, 115 N. W. ISS 
III TI1ft T. Olq at. Bufralo, 82 N. Y. 204. 
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No one can be said to haTe a Tested right in any particular rem
edy for the enforcement of his rights or the redress of injuries done 
him. Bemedies and remedial rights and process are always sub
Ject to the control of the legislature. It would not be competent 
to deny all remedy. But subject to this limitation, the state may 
lubstitute one remedy for another, or change modes of procedure, 
or alter the system of courts, as public policy may leem to require. 
A man with a fixed right of action may be said to have a vested 
right to a f('medy, but not to that particular form. of remedy which 
wu available when hll cause of action accrued.lIl But the right to 
a particular remedy may become fixed by the agreement of the par
ties, or by the attaching of a lien under it, in such a way as to be 
beyond the control of the legislature. For example, a right to fore
close, pUl"suant to the statute in force at the time of the execution 
of a mortgage, under the power of sale contained in it, cannot 
be taken away by subsequent legislation.tlT Such may also be the 
case with regard to a statutory lien. But, according to the generally 
accepted doctrine, it must have attached to the property before the 
repeal of the statute which created it. Thus, it il said that a me
chanic's lien does not arise out of his contract, but depends upon 
the statute alone; and where a statute gives a right in its nature 
not vested, but remaining executory, if it does not become executed 
before a repeal of the law, it falls with it. Hence, if such a lien 
does not fully fasten itself upon the property before the repeal of 
the law, it il lostU' A law providing that the lien on land of a 
tax or assessment for a public improvement shall take precedence 
of the lien of a mortgage thereon, executed before its passage, is 
not unconstitutional as depriving the mortgagee of a T'ested right.tll 
Of conrse it should be remembered that the right of trial by jury 
cannot be taken away in cases where it is guarantied by the consti· 

III Rfcbardaon T. AkIn, 87 111. 138; Leavenworth Coal Co. T. Barber, '7 Kan. 
21,27 Pac. 114; People v. Richmond, 16 Colo. 274,26 Pac. 929; Rollins 'Y. Love, 
97 N. C. 210, 2 B. E. 166. 

liT O'Brien v. Krentz, 36 Mlnn. 136, 80 N. W. 4lS8. 
til Balle7 v. Mason, , Minn. 546 (GU. 430). Compare Garneau T. Mill Co .. 

I Wash. 467, 86 Pac. 468. 
III Murpb7 v. Beard, 188 Ind. 560, 88 N. :m. 88. 

BL.OONST.L......aI 
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tution. Nor, if the obligation of a contract is involved, can it law
fully be impaired by any changes in the remedy. And the converse 
of this role is equally true. That is, if there is a right or cause of 
action in existence, for which the law haa provided DO remedy or 
an inadequatl' remedy, the party against whom the right or cause of 
action avails has no vested right to have the law continue aa it is, 
and he cannot complain if a subsequent statute provides a new, addi
tional, or more eft'ective remedy. Ut 

aatut. oJ Limita.tioft. 
Vested rights may be lolrf: by the Degllgence or indift'erence of 

the owner. All the states have enacted statutes of limitation, 
by which it II provided that actions for the enforcement of rights 
or the redre88 of injuries must be instituted within a certain time 
or elae be forever barred. It is reasonable to presume that after a 
certain lapse of time the plaintiff has abandoned his claim or has re
ceiTed satisfaction for it. And it would be unjust to allow him to 
delay unill the defendant shall have lost the means of disproving 
the claim. Moreover, it is for the interest of the state that there 
should be an end of litigation. Hence while the state must provide 
a remedy for all rights of action, it is under no obligation to al
low the suitor an indefinite right of acce88 to the courts. An~· 

statute of limitations must aft'ord an opportunity to bring an ac· 
tion within. reasonable time. Rights cannot be cut off arbI· 
trarily.ltl But if this condition is satisfied, the negligent or sloth· 
ful suitor, when confronted with the bar of the statute of limita
tions, cannot complain that he is unjustly deprived of his vested 
rights. When the period prescribed by the statute of limitationK 
baa once run, so as to cut oft' the remedy which one might have had 
for the recovery of property in the possession of another, the titlt' 
to the property, irrespective of the original right, is regarded in the 
law as vested in the possessor, who is entitled to the same protec
tion in respect to it which the owner is entitled to In other cases. A 
subsequent repeal of the limitation law could not be given a retro-

Ut Campbell v. Holt, ll1i U. 8. 620, 6 Sup. Ot. 209: Hope v. Johnson, 2 Yerg. 
(Tenn.) 123; Town at. Danvme v. Pace, 25 Grat. (Va.) 1. 

Ul Chapman v. Douglas 00 .. 107 U. S. 848, 2 Sup. at. 82: Moo47 v. HoeldD8. 
" MI88. t68, 1 South. 622. 
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active effect 10 as to disturb this title. 1.. But it is held that the re
peal of a statute of limitatiou of actioDs OD personal debts does 
not, as applied to a debtor the right of action against whom is al· 
ready barred, deprive him of his property without due process of 
law.uI It is a well·settled rule that the provisions of a statute of 
limitation do not run against the state, as they do against a private 
8uitor, unless the state il! expressly named in the statute and its 
rights waived'" And for obvious reasons, statutes of limitation 
of the several states do not apply to actions wherein the government 
of the United States is the plaintiff.l68 

Bula oj El1idenc& 
In criminal prosecutions, as we shall presently see, the accused has 

8 right to be tried by the roles of evidence in force at the time 
of the commission of the alleged offense, or, at least, to be exempt 
from the retroacti ... e operation of any statute which would changr. 
th4: rules of evidenee to his disadvantage, as by making less or difter· 
':lnt evidence sufficient to convict him. But, in civil issues, the roles 
of eTidence are not grants of a right from the state to the private 
suitor, nor are they property in which any person can have a vested 
right. They are a part of the substantive law of the state, and the 
If>gislaturf> has the power to make such rules, or to modify or repeal 
thOle already exiatiDg, 8I1d make them applicable to pending con· 
troveraies, subject only to such apeciftc restrictions as may be found 
in the constitution. I.. But 8tm it Is possible to frame rules of evi· 
dence which would indirectly cut off vested rights, by making it im· 
possible for the owner to secure their recognition or enforcement 
by the- CQUrts; and this, of course, would be constitutionally inad· 
missible. Buch would be the case with a statute making tax deeds 
conc1uslv~ evidence of good title in the tax purchaser.1n 

U. Power T. Telfor4, 60 Mias. 198. 
UI Campbell T. Holt, lUi U. B. 620, 6 Sup. Ol 209. 
1 .. Glover v. Wilson, 6 Pa. St. 290; Alexander v. State,l56 Ga. 478; Olq of 

..Jefferson T. Whipple, 71 Mo. 519; Josselyn T. Stone, 28 Miss. 753. 
141 U. S. T. Belknap, 7S Fed. 19. 
1" State T. Weston, S Ohio Dec. 15. 
In Kelly v. Herral1, 20 Fed. 364; Enslp T. Barse, 107 N. Y. 829, 14 N. B. 

400, and 15 N. m. 401; McCready v. Sexton, 29 Iowa, 856; Black, Tu Titls. 
a 461. 462. 
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SEARCHES AND SEIZURES. 

916. The fourth amendment to the federal constitution 
proVides that "the right of the people to be secure in their 
persoDII, hOU888, papers, and e1fects, against unreasonable 
searches and aeizures, shall not be violated, and no war
rants shall Issue but upon probable cause, supported b7 
oath or aftlrmation, and particularly describing the place 
to be searched and the persons or things to be seized." 
And in all the states a similar guaranty has been made a 
part of the organio law. 

917. These constitutional provisions protect the citizen 
against-

(a) All unauthorized intrusion into his dwelling house 
by ofllcera or others claiming to act under the 
authority of the law. 

(b) The compulsory production ofhis books and papers 
to be used as evidence against him. 

(0) The unlicensed examination of the contents of let
ters or sealed packages intrusted by him to the 
government for tranlllDiBBion through the mails. 

d) The search of his house for speci1lc property al
leged to be therein, in aid of the enforcement of 
the orlminal laws or pollce regulations, except 
it be under the authority" of a search warrant 
lawfully issued, and complying with all consti
tutional and statutory requirement&. 

&curlty tf eM Dwtllittg. 
It was the bout of the English common law that. "every man's 

houle Sa h1a castle." In the familiar words of Chatham, "the poorest 
man IDaY, In hi. cottage, bid defiance to all the forces of the crown. 
It D1I11 be"fraU; Ita roof may shake; the wind may blow through it; 
the storm may enter; the rain may enter; but the king of England 
may not enter; all his force dares not cross the threshold of the 
mined tenement." Nor wu this conception of the sanctity of the 
private dwelliDi known onl1 to the ancient law of our parent conn-
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tr,r. In the imperial law of Home it wu expressed in the noble 
maxim, "Domus sua euique eat tutiaimum refugium," and ba the 
correlatlTe role, "Nemo de domo sua extrahl potest." Such, there
fore, II the jealoul care with which the law protects the privacy of 
the home, that the owner may close his dool"B against all unlicensed 
entry and defend the possession and occupancy of his house against 

the intruder by the employment of whatever force may be needed 
to lecure his priTacy, even, in extreme cases, to the taking of life 
itself. A maD uaaulted in his own dWtJing i~ Dot obUged to ''flee 
to tlle wall," but he IO&y defend his home, which ia his caetle of refuge, 
to any and all extremities. us It will therefore be seen that the right 

of aecurlty in the dwellinl, justly esteemed one of the mOlt important. 
of ciTfl rllhta, was not created by and did not depend upon the con· 
atltution, but existed long before, and wu merely guarantied and 
secured by that instrument.He And although the constitutional pro
TiaioDS relate only to the privilege of the domicile against unreason· 
able learches and seizures, yet, it there be any other way in which 
the lawful rights of the dwelling may be invaded, it is adequately 
forbidden and punished by the common law. It should be added 
that the fourth amendment to the constitution of the United States 
does not extend to the state governments, but II a reatriotion only 
upon the legislature and judiciary of the Union.lIO 

When aft Bntry mlJ/V be ~. 
The privacy of the d wellu..; II not to stand In the way of the due 

execution of the laws, nor is a man'a house a sanctuary for those who 
are amenable to the criminal justice of the atate. All entry into a 
private hoUlle may be forced by the officel"B of the 1&w for the purpose 
of caPturlnl a felon, or In order to arrest a person, known to be in 
Iddlng there, tor treason, felony, or breach of the peace. Again, the 
house may be entered, and the owner evicted, when he is no longer 
entitled to hold the possession of the property, that right having 
passed to another by law; when It becomes necessary to destroy the 
building in order to prevent the spread of a conflagration; 111 and 

UI Estep T. Com., 86 K7. 89, , S.· W. 820; State T. Peacock. 40 Ohio St. 883; 
People v. Dann, 53 Mich. 490, 19 N. W. 159. 

lU U. S. v. Crosby, 1 Hughes, 448, Fed. Cas. No. 14,893. 
110 Reed v. RIce, 2 1. 1. Marsh. (Ky.) 45. 
111 A. hoWle 1D a toWD may be pulled down aDd removed, to arrest the spread 
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when it is necessary to examine into the sanitary conditions of the 
house, or to remove or quarantine a person lying sick therein of a 
dangerous contagious disease.tll But with these exception., the only 
manner in which oftlce1'8 can force their way into a dwelling honae 
against the wlll of the proprietor, is by the sanction and command of 
a search warrant, the requisites of which we shall presently consider. 
With regard to the serrice at mere civil process, the rule is that the 
oftlcer may not break or force open the outer door; but if he has law
fully gained an entry into the tenement, without force, he may then 
break open an inner door if he must do 80 in order to execute bis 
writU1 

OtmpuZsory Produditm of Papm. 
It will be observed that the constitutional provision. against 0Il

reasonable seuehee and aeizul'elJ apply not merely to a man'. ho~ 
but also to his person and hi' papers. The force and eiIect of this 
part of the provision was fully considered in a case before the su· 
preme court of the United States, in regard to a clause of the cus
toms revenue law which authorized a federal court, in revenue cases. 
on motion of the government's attorney, to require the defendant to 

produce in court his private books, invoices, and papers, and directed 
that, if he refused to do 80, the allegations of the government might 
be taken u confeased. It W8.8 held that It does not require an actual 
entry upon premises and a physical search for and seizure of papers 
to constitute an unreasonable search and seizure within the meaning 
of the fourth amendment. A compulsory production of a party'. 
private boob and papers, to be used against himself or his property 
in a criminal or penal proceeding or for a forfeiture, Ie within the 
spirit aad mean in, of that amendment. And it 11 equivalent to luch 

of a fire, where It la Inevitable that the house wUl take fire and be cooaumed 
If it Is permitted to stand, and It I. inevitable that, If It takes fire and la COD

sumed, It will spread the fire to other hOUBe8. Beach 1'. Trudgalu, 2 Grat. (Ya.) 
219; 811l"OCCO v. Geary, 8 Oal. 69; Stone T. Mayar, etc., 2IS Wend. (N. Y.) 15i. 

III When a person sick with a dangeroua contagloua disease la q1llU'alltlned 
In hl. own hOUR, the health omcera may enforce stringent regulatlooa for tbe 
pre1'eDtlon of the spread of the disease, but, unless fully authorized by stat
ute, they cannot take entire possession of the house and virtually turn It Into 
• hospital. Spring v. Inhabitants of Hyde Park, 187 Mass. ISM; Brown 1'. 
Murdock, 140 Mus. 814, 3 N. E. 208. 

1118eJna7ne'. Cue, 5 Coke,9L And Bee Weimer T. Bnnb1ll'7, 10 1I1dL. 20L 
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compulsory production to make the non'production of the papers a 
confession of the allegatioDa which It la pretended ~ would 
prove.1U 

.b&uiolabi11ty oj 1M Maila. 
The aame principle which protect. a man's private pape1'8 in hi. 

own houae from unreasonable search and seizure should also eecure 
their iDviolability when he confides them to the custody of the gov
ernment for the purpose of transmission through the mails. "Let
ters and sealed packages in the mail are as fully guarded from ex· 
amination and inspection, except as to their outward form and 
weight, as if they were retained by the parties forwarding them in 
their own domiciles. The constitutional guaranty of the right of 
the people to be eecure in their papers against unreasonable searches 
and seizures extends to their papers, thus closed against inspection, 
wherever they may be. Whilst in the mail they can only be opened 
and examined under like warrant, issued upon similar oath or af
firmation, particularly describing the thing to be seized, as is re
quired when papers are subjected to search in one's own household. 
No law of congress can place in the hands of officials connected with 
the postal service any authority to invade the secrecy of letters and 
such sealed packages in the mail ; and all regulations adopted as 
to mail matter of this kind must be in subordination to the great 
principle embodied in the fourth amendment of the constitution." lU 

Genmrl Wan-ant&. ~ 
The proximate cause for the introduction of this provision into 

the federal bill of rights waa the apprehension that there might be 
an abuse of omcial power similar to that which had disgraced the 
reign of more than one English sovereign, under the system of in
quisitorial proceedings called the issue of "general warrants." These 
warrants were ueed principally in the case of political offenses, and 
directed the arrest of the authors, printers, and publishera of obscene 
and aeditious libels, and the seizure of their papers. They were ilt
sued by the eecretaries of state, and authorized the ofticers to search 
all suspected places and seize all suspected person.. But their il
legality consisted in the fact that no individual was specia lly 

116 Boyd v. U. 8., 116 U. 8. 616, 6 Sup. Ct. 524. 
III Ex parte Jackson, 96 U. 8. 727, 733. And see U. S. v. Edd)r, 1 Blss. 227, 

FeeL cu. No. 16,024. 
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named or described, or that no specific description of the place to be 
searched was given. The execution of the warrant was therefore 
left Tery much to the caprice of the officer. These warrants were 
pla1nly contrary to the spirit of the common law, and in violation 
of printe rigbtIL And they were liable to be wielded as instruments 
of tyranny in the banda of corrupt officials. Yet they continued in 
use until 1763, at which time the court of king's bench declared that 
they were illegal, and allowed the recovery of damages by those whose 
l'ights had been invaded under such warrants. UI 

&arch Warrantl. 
The constitutions do not forbid the issue of search warrants. 

They only prohibit "unreasonable" searches. Generally speaking, 
the constitutional requirements as to the issue of such warrants 
are only three in number: First, no warrant shall issue but upon 
probable cause, and this "probable cause" must be made out by a 
sufficient showing to the court or magistrate applied to for the war· 
rant that such a case exists as is contemplated by the law as proper 
for the use of this writ; second, the application must be supporte(l 
by an oath or affirmation; third, the warrant must particularly de
scribe the place to be searched and the persons or things to be seized. 
But there are certain other requisites derivable from clear im
plications from the constitution or from the general principles of law. 
Thus, the constitutions, while regulating the issuance of such war· 
rants, do not grant the power to issue them. Consequently, no court 
or judge has inherent power to grant such a writ, but it must be au
thorized by statute. Again, the general rules of law require that 
such process should be executed by an officer of the law. And. 
further, since this process is not final process, but is only used as a 
means to some further end, It will not authorize the officer execut
ing the writ to make any final disposition of the property whicb 
may be seized under it. Any al'ticles so taken must be brought be
fore the court or magistrate, to be proceeded against and disposed 
of aecording to law. Even stolen goods cannot be restored to their 
owner immediately upon their recovery by a search warrant; and. 
if the property taken is claimed to have been kept or concealed in 

nil Wilkes v. Wood, 19 How. st. Tr. 1153, Broom, Const. Law, 544; Leach 
v. Money, 19 How. st. Tr. 1001, Broom, Const Law, 522; EDtick v. CarrIng
ton, 19 How. st. Tr. 1030; Broom, Const. Law, 55l:i; 2 Story, Const. 11902; 
Pom. Oout. lAw, 1 24L 
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nolation of law, It cannot be forfeited or destroyed until the facts 
shall have been duly ascertained according to law, and the owner 
accorded an opportunity to defend. liT 

AI a general rule, search warrants are to be employed only as an 
aid in the enforcement of the criminal laws. They may be issued 
for the recovery of goods alleged to have been stolen, 11 1 for the dis
covery of merchandise smuggled into the country and concealed to 
avoid the payment of duties, lit for intoxicating liquors kept or in
tended for I8.le in violation of law,teo for instruments and appa
ratus used in gambHng,Ul tor the seizure ot lottery tickets or ma
terials for drawing a lottery,tll and tor forged warrants, writs, cer
tificates, or other such legal documents.ul But a statute authoriz
ing the issue of warrants, by judges of insolvency, on the complaint 
of an assignee, to search for property of the debtor, is unconstitu
tional and void.1 " Nor is this warrant ever allowed to be used sole
ly as the means of obtaining evidence against a person accused of 
crime. It Is true that in some few cases, as in the search for stolen 
~, the discovery of the article in question may furnish an item 
of evidence against the possessor of it. But in all such cases, either 
the complainant or the public has some interest in the property or 
in its destruction, and the finding of evidence is not the Immediate 
reason for issuing the warrant. But it was settled by the common 
law, in the rases of the "general warrants," and has always been the 
understanding of the American people, that this process could not be 
employed .. a meanl of gaining access to a man's house or his let
ters and papers for the mere and sole purpose of securing evidence 
to be used against him in a criminal or penal proceeding. Such 
methods would also be inconsistent with the great principle ot eon
.ti~t1onal law in criminal cases that no man Ihall be compelled to 

liT As to the requisites of search wamwts. see Blah. Cr. Proc. If 240-246; 
Stlm. Am. at. Law, • 71. 

111 Stone v. Daua, IS Mete. (Mass.) 9& 
1 .. Rev. at. U. a .• 3066. 
110 Fisher v. McGirr, 1 Gray (Mass.) L 
lit Bastings v. Haug, SIS Mich. 87, 48 N. W. 294: Oom. v. Gaming Imple-

menta, 119 Mass. 832. 
111 Com. V. Dana, 2 Mete. (Mass.) 329; People V. Noelke, 29 Bun, 461. 
III Langdon V. People, 183 Ill. 382, 24 N. E. 874-
186 Roblnsoa v. Rlchardlon. 18 Gray (Mass.) 4M. 

Digitized by Google 



506 CIVIL RIGHTS AND THEIR PROTECTION. (Ch.18 

furnish evidence against himself. Both of these provisions relate to 
the personal security of the eitizen. And when the compelling a man 
to be a witness against himself fa the very object of a search and 
seizure of hJs private papel'l, It II an "unreasonable" search and 
seizure within the meaning of the constitutional prohibltlon."· 

Search Wan-antl in Aid of Pol," &gulatiom. 
It is within the power of a state legislature, In the exercise of ita 

powers of police, to declare the pos.ession of certain articles of prop
erty (such u intoxicating llquol'l, explosives, obscene publications. 
or gambling devices) either absolutely or in particular places and 
under particular circumstances, to be unlawful, because the.v woultl 
be injurious, dangerous, or noxious, and it may authorize the issue 
of aearch warrants and the seizure and confiscation or destruction 
of such articles, 80 it be by due process of law.lIl But 8. law au
thorizing the search for and seizure of liquor, which does not require 
any notice of the nature and cause of the accusation to be given to 
the accused, nor provide any means by which he is to be informed 
when, or before whom, or where the search warrant Is returnable, 
or for a trial of the question of the violation of the law, is in con
diet with the constitutional guaranty and therefore void."T And 
of course the same principle, In regard to the requirement of notice 
and a judicial investigation,applies equally toall other cases in which 
search warrants may be authorized in pursuance of the power of 
police. Thus, a statute making it illegal to maintain nets ,!ithin 
halt a mile of the mouth of certain rivers, and providing for the 
confiscation of such nets, in 80 far as it relates to such confiscation, 
is unconstitutional, it it deprives the owner of his property without 
notice or service of process. III 

181 Boyd 1'. U. S., 116 U. S. 616, 6 Sup. Ct. 524. 
III Fisher 1'. McGirr, 1 Gray (Mass.) 1; State 1'. Brennan, 25 Conn. 278; 

Allen v. Staples, 6 Gray (Mass.) 491; Gray v. Kimball, 42 Me. 299: Santo v. 
State. 2 Iowa, 165; State 1'. O'Neil, CiS vt. 140; Jonea v. Root. 8 Gray (Mass.) 
435. 

18T Hibbard 'Yo People, , Mtch. 121S; Fisher Vo McGirr, 1 Gray (148.118.) 1; 
Greene v. James, 2 Ourt. 187, Fed. oas. No. G,766; State 1'. Snow, 8 B. 10 M. 
'" State 1'. Owen, 8 Ohio N. P. 1BL 
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&areA WCUTanfl in ..tid eJ Sanitary Regulation&. 
There are some eases in which the privacy of the dwelling must 

be subordinated to the enforcement of nece888.ry police regulations 
for the preservatioD of the public health, particularly iD populous 
cltles. Thus, it may be Ilecessary to search private houaea for the 
purpose of inspecting their sanitary condition, or to ascertain the 
existence of a nuisance detrimental to health, or to discover persons 
who are affected with a dangerous disease such as threatens an 
epidemic. Such inspections are usually conducted under the orders 
of the health ofIlcel'l, ud are 80 seldom resisted that the question 
of their legality does not appear to have come before the courts. But 
if an entry into a private house could not be obtained, for such pur
poses, without the emplo1Dlent of force, it is probable that the case 
would justif7 the iuue of a search warrant. ua 

7imc of E:u.cuti.tm of Wan-ant. 
At common law, a search warrant was always directed to be ex

ecuted by day, and it was doubtful whether it could be lawfully ex· 
ecuted in the night time, even if no time was limited in the direc· 
tionYo But search warrants issued in aid of the enforcement of 
the police or sanitary regulations of the state are not common law 
warrants. but rest entirely on statute. Consequently, it is not necee· 
.ry to their validity that they should limit the service to the day 
time.ITI 

MilitMy Ordm. 
The constitutional provision against unreasonable searches and 

aelzures cannot be uudel'8tood to prohibit a search or seizure made in 
attempting to execute a military order authorhed by the constitution 
and a law of CODgreu, where the jury have found that the leizure 
was proper and reasonable.ITI 

1 .. TIed. Lim. {M. 

uo 2 Hale, P. O. 150. 
ITI Com. T. Hlnda. 14Ci Mus. 182, 11 N. II. 897; State T. BreDDAD'. Llquon, 

25 Conn. 278. 
III jJIen T. 001b7. '7 N. B.M'-
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QUARTERING OJ'SOLDIERS. 

218. The third amendment to the federal constitution 
providee that "no soldier 1Ihall, In time of peace, be quar
tered In any house, without the consent of the owner, nor 
In time of war, but In a manner to be prescribed by law.'" 
And similar provisions are found In the oonstitutions of 
many of the states. 

This provision W8.8 probably .uggeated by a claule of the PetitioD 
of Rights presented to Oharles L, wherein it was stated that "great 
companies of soldiers and mariners have been di3persed into diverse 
counties of the realm, and the inhabitants against their willa have 
been compelled to receiTe them into their houses and there to .uirer 
them to sojourn, against the laws and customs of this realm, and to 
the great grievance and vexation of the people." Also, one of the 
grievances set forth in the Declaration of Independence "'8.8 the 
"quartering of large bodies of armed troops among ua." There baa 
Dever been any necessity for tbe courts to extend to individuals the 
protection guarantied by th1a provision, and the clause is of historical 
intert'st only. It is an additional guaranty of the secUloity and pri
vacy of a man's dwelling bouse. "Its plain object," aays Story, "is 
to secure tbe perfect enjoyment of that great rigbt of the common 
law, that a man's bouse shall be bis own castle, privileged against all 
civil and military intrusion." nl 

BIGHT TO OBTAIN JUSTICE FREELY. 

819. In many of the states, the constitutions provide 
that every person ought to obtaln justice freely, without 
being obliged to purchase it, completely and without de
nial, promptly and without delay. 

This provlllon is founded on the forty-aeventh article of Magna 
Charta, wherein the king declares: "We will sell to no man, we will 
deny to DO man, nor defer, right or justice." The guaranty of free, 

"12 Btor;r. Oouat. 11900. 
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prompt, and e1rectnal Justice, although it Is but seldom violated by .. 
the legislature or the court., Is one of the mOBt important and valu· 
able principles of freedom. Of COUl'8e this constitutional provision 
does not mean that the laws Ihall be perfect, or their administration 
unerring. It means that the court. shall alwaYI be open to eve~ 
suitor, be he high or low, rich or poor; that justice shall not be 
bought or sold, nor made a 111XU~ available only to the wealthy; 
that for eve~ infraction of the rights of the individual the law Ihould 
provide a practical and adequate remedy; and that justice should 
not be deferred by vexatious and unnecessa~ delays, nor withheld 
during a longer time than Is required for the regular and orderly 
courae of Judicial proceedinga. But this provision does not have the 
effect to prohibit 1he taxation of fees and costa In legal proceed· 
ingsY' Neither does it debar the legislature from authorizing the 
courts to require suitors to furnish security for the costs, in proper 
cases. us To the same category belong statutes requiring a persoll 
who leeks to have a tax aale of land let aside to deposit In court the 
amount of the purchale money, together with all taxes and costs ac· 
cruing aince the Bale. Buch laws are not In conflict with this pro
vision of the conltitution, at least when the ground of attack consists 
In irregularities or omissions In the tax proceedings, though it is prob
ably otherwile when objection ia taken to the legality of the tax 
itself.1ft 

1" Pe~ Y. Hallett, 18 R. I. 863; Walker Y. Wbltehead, 43 Ga. 1538. 
ua Conley Y. Woonsocket Inst., 11 R. I. 147. But In Pennsylvania It Is beld 

that a rule of court requlrlng security for coats to be given by tbe plaintiff 
I~ aetlons of tort Is unconstitutional, since Its enforcement would be a denial 
of Justice to any one too poor to comply wltb It. Schade v. Luppert, 17 Pa. 
Co. Ot. R. 480. A law providing for tbe use of "struck Juries" wben claimed by 
either party, and requiring tbe applicant tberefor to pay tbe tees for striking 
tbe same aad al.o tbe fees of tbe Jur.r. Is not In conflict with tbls constitutional 
provision. Lommen Y. Gasllgbt 00. (MInn.) 68 N. W. M. 

Ut Black, Tax Titles, I 438; Orals v. FlanaglD, 21 Ark. 819; Pope T. Ma
con,23 Ark. 644: Coonradt v. Myers. 31 Knn. 30,2 Pac. 858. 
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TRIA.L B'Y JURY. 

220. ProvlBlons in the constitutions of the several states, 
as well as in the constitution of the United States, secure 
ro suitors a right of trial by Jury in civil iBauee. 

221. An euential element of this right is the independ
ence of the jury, and the constitutional provisions Imply 
that the Jury shall not be controlled or coerced by the 
court. 

222. Trial by Jury can be claimed aa a matter of right 
only in caaea suitable for that mode of trial, and. where 
the right existed at the time of the adoption of the particu
lar constltution. It cannot be claimed aa of right in-

Ca> Equity cases. 
(b) Admiralty cases. 
(c) Summary proceed.lnp. 

823. It is not competent for the legislature to Impose 
upon the right of trial by Jury such onerous or oppreBBive 
restrictions or conditions as would make it practically 
unavailing to a party for his benefit or protection. 

'1M 8ert/nth Amendment. 
The seventh amendment to the federal constitution provides that 

"in suits at common law, where the value in controversy shall ex
ceed twenty dollars, the right of trial by jury shall be preserved, and 
no fact tried by a jury shall be otherwise re-examined in any court 
of the United States than according to the rules of the common law." 
This amendment, although it provides in general terms that the 
right of trial by jury shall be preserved, was intended to apply, and 
does apply, only to proceedings in the courts of the United States, 
and it does not affect proceedings in the state courts, nor the power 
of the statE'S to regulate the form and method of trials in their own 
tribunals. lTT Neither this clause nor the provisions of the four· 
teenth amendment forbids the states to abolish or deny the right of 

1fT Edwards v. ElUott, 21 Wall 582; Livingston v. Mayor of New York, 8 
Wend. (N. Y.) 85. 
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trial by jury. Such prohibition, it any, mut be found in the con. 
stitution of the particular ltate.IT' The language ~f the seventh 
amendnlent is to be taken broadly and liberally, a8 preserving an 
important right. Thus it ill said that it may, in a just sense, be con· 
strued to embrace all suits which are not ot equity or admiralty 
jurisdiction, whatever peculiar form they may assume to settle 
legal righu.IT' But the provisions of the 8&venth amendment did 
not apply to a preliminary examination under the fugitive slave 
law, such a proceeding not being according to the course of the com· 
mon law, but constitutional and statutory.1I0 

ProNioM ita c1&e St.aa ~ 
The proviaions in the various .tate constitutions relative to trial 

by jury cenerally declare that tilt. right "shall remain inviolate," or 
"shall be preserved," or "shall be as heretofore." But in some, the 
right is expressly limited to civil cases or civil issues, or even to civil 
caaea wherein an i88ue of fact proper for a jury is joined in a COllrt 

of law. In eeveral atatea, also, cases of minor cognizance or where 
only a small amount i. involved are, for reasons of obvious propriety, 
euepted from the right of trial by jury. And in leveral, this right 
is denied "in C8.8ElJ heretofore used and practiced," which means that 
cuea which were tried without a jury according to the established 
practice at the time of the adoption of the constitution are not to be 
inchJ(~.·d in the general guaranty of that right.lIl 

Jbaning oj 2Wal by Jury. 

"The terms 'jury' and 'trial by jury' are, and for ages have been, 
well known in the language of the law. They were used at the adop· 
tlon of the constitution, and always, it Is believed, before that time, 
and almost alway. since, in a single sense. A jury for the trial of a 
cauae was a body of twelve men, described as upright, well-qualified, 
and lawful men, disinterested and impartial, not of kin nor personal 
dependents of either of the parties, having their homes within the 
j1lri.adictlonallimits of the court, drawn and selected by officers free 
from all blu in taTor of or against either party, duly impannelled un· 

U' Walker v. Sauvlnet, 92 U. S. 90. 
UI Parsou v. Bedford, 8 Pet. 433, 447. 
uo MIller v. McQuerry, IS McLean, 469, Fed. Caa. No. 9,MB. 
Ul Stfm. Am. at. Law, II 72, 78. 
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der the direction ot a competent court, sworn to render a troe verdict 
aecording to the law and the evidence given them, who, after hearing 
the parties and their evidence, and receiving the instroctiolls of the 
court relatiTe to the law Involved In the trial, and deliberating, when 
necessal'1, apart from all extraneous influences, must return their 
unanimous verdict upon the issue submitted to them." 182 

N1IImlH:r Gnd Composition of the Jury. 
Wherever the right of trial by jury Is preserved and guarantied by 

the constitutions, a common law jury is meant; and at common law 
a jury was always composed of twelve men, no more and DO less. 
Therefore it fa not lawful for the legislature (unless specially em· 
powered by the constitution) to provide that a jury for the trial of 
civil issues in cues whicm. required a jury at common law may be 
composed of a less or greater number than twelve.u3 But wherever 
facts are to be found In any proceeding In which a jUl'1 wu not re
quired by the common law, a jury of any number may be authorized 
in the discretion of the legislature; and as juries did not belong to 
courts held by justices of the peace, the legislature, if It authorizes 
juries In IUch courts at all, may provide that ther shall consist of 
a different number of men.1 " It was also a part of the trial by 
jury at common law that the jurors should render a unanimoUi ver
dict. Consequently, to provide by law that a majority of a petit jury, 
or lell than the whole number, may render a verdict In any case 
where the constitution accords the party the right to a jul'1 trial, 
would be unconstitutional.1I1 It is said, however, that the constitu· 
tional provision that the right of trial by jury shall remain Inviolate 
does not necessarily mean trial by a jury of the vicinage. Juries 
were originally selected from the vicinage because, being 10 .elected, 
they were more likely to have lOme independent knowledge of the 
matter fA> be tried. But thiB reason no longer exists, and at present 
the only reason for drawing a jury from the vicinage is found III the 

111 State T. McC1ear, 11 NeT. 89, 60. 
III Dowling T. State, ~ Smedes & M. (Miss.) 664; People T. KeDDec!7, 2 

Parker, Cr. R. (N. Y.) 812; Vaughn T. Scade, ao Ma. 600; Lamb T. Lane, , 
Ohio St. 167; People T. Justices, 74 N. Y. 406. 

116 Work T. State, 2 Ohio Bt. 296. 
III Opln1on of Justices, 41 N. B. 550; Kleinschmidt v. Dunph7, 1 Moat. us. 
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convenience of parties and witnesses.u' But an act which prohibits 
those who are not taxpayers from serving on juries is understood to 
eonftict with the provisions of the seventh amendment to the federal 
constitution. liT And it is clearly a part of the right of trial by jury, 
88 the same existed at common law, that the parties should have the 
rieht to inquire into the quallilcations and impartiality of the jurors, 
and be permitted to challenle luch as are on1lt to serve or are biased 
against them. III An act providing for "struck juries," on the de
mand of either party, is not in conflict with the constitutional pro· 
vision that the right of trial by jury shall remain inviolate.1I1 

Procince of Cbuti and JurJ/. 
In a trial by jury the judge and jury have ditferent, though re

lated, duties and provinces. The facts are for the jury; the law 
for the court. And the jury, within their own province, are inde
pendent of the court; that is, they cannot be dictated to or con
trolled lJl respect to their verdict, if the case involves disputed ques
tions of fact and conflicting testimony. It is the duty of the 
judge to decide questions of law arising in the course of the trial, 
and to instruct the jury as to the law which should govern the con
troversy. He should see that every case so goes to the jury 
that they have clear and intelligent notions of the points they are 
to decide, and to tllis end he should give necessary instructions, 
whether so requested by counselor not.lI· It is not error for the 
court to direct the jury to return a particular verdict, when the evi-, 
dence is so conclusive that it would be the duty of the court to set 
aside a different verdict as against the evidence, although there may 
be some slight conflict of testimony.1I1 "Decided cases may be found 
where it is held that if there is a scintilla of evidence in support of 
a ease the judge is bound to leave it to the Jury; but the modern 
decisions have established a more reasonable rule, to wit, that be-

III Taylor Y. Gardiner, 11 R. I. 182. Bot compare Swart Y. Kimball, 48 
Irlleh. 443, IS N. W. 631S. ' 

liT Reece Y. Knott, 3 Utah, 41S1, 24 Pac. 71S7. 
III Palmore v. State, 29 Ark. 248; Paul v. Detroit, 32 Mich. 108. 
III Lommen v. Gaslight Co. (Mlnn.) 68 N. W. 58. 
110 Owen Y. Owen, 22 Iowa, 270. 
III Corning v. Nall Factory, 44 N. Y. 1S77; NatllmaJ Exch. Bank ot BostOD 

Y. Whtte, 30 Fed. 412. But see Curry Y. Curry, 114 Pa. st. 867,7 At!. 81. 
BL.CON8T.L.-18 
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fore the evidence is left to the jury, there is or may be In every case 
a preliminary question for the judge, not whether there is literally 
no evidence, but whether there is any upon which a jury can prop
erly proceed to find a verdict for the party producing It, upon whom 
the burden of proof is imposed." 111 The refusal of jurors to obey a 
peremptory instruction to find a verdict for one of the parties is 
reprehensible in the highest degree, and may subject them to punish
ment for contempt. In such a case, it is thought, the court would 
have authority to direct the entry of the proper \'erdict without the' 
assent of the jury.tli In some of the states the judges are expressly 
forbidden to expresl to the jury any opinion on the facts. But, 
where there is no such specific prohibition, it is not improper for 
the court to express to the jury its opinion upon the weight anel 
character of the evidence, if in the end the question is left to the 
jury.lI' But it should be observed that such expressions of opin
ion as to the evidence are very different in character from the in
structions of law. The latter are imperatively binding on the jury; 
not so the former. In the courts of the United States, the judges 
have the right to express their opinion on the evidence, and their 
authority in this particular is not controlled by state statutes for
bidding such a practice to the state judges. "Trial by jury in the 
courts of the United States Is a trial presided over by a judge with 
authority not only to rule upon objections to evidence and to In
struct the jury upon the law, but also, when In his judgment the 
due administration of justice requires it, to aid the jury by explain
Ing and commenting upon the testimony, and even giving them his 
opinion upon questions of fact, provided only he submits those ques
tions to their determination." 111 

In What Proceedinga 7nal by Jury May be Claimed. 
In view of the way in which the guaranty of trial by jury is e.~

pressed In the seventh amendment and in the state constitutions, as 
adverted to above, it is settled by the courts that the guaranty merely 
preserves this right and does not extend it. Consequently, a trial 

112 Commissioners of. Marlon Co. v. Clark, 94 U_ S. 278. 
... Cahill v. Railroad Co., 20 C. C. A. 184, 74 Fed. 285. .u Rowell v. Fuller's Estate. 59 Vt. 688, 10 Atl. 853. 
111 U. S. v. Philadelphia &: R. R. 00_, 123 U. S. 113, 8 Sup. at. 71; Vicksburg 

,. M. R. 00. v. Putnam, 118 U. S. M5. 7 Sup. at. L 
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after this method may be clalmed as a matter of constitutional right 
only in those cases where it could have been demanded, as of right, 
under the common or statutory law which was in force at the time 
the constitution was adopted.1I1 The right of trial by jury, it is said, 
Is secured by the guaranties of the various state constitutions in 
and for the various proceedings of legal cognizance in which that 
mode' of trial was employed when the several constitutions were 
adopted, having regard always to the nature and character of the 
controversy, and not to the mere form of the action or proceeding. 
But it is not imposed upon substantially new rights and proceedings 

arising after the constitution. lilT And not every case which is not 
a criminal case is a civil one, wherein, by the constitution, the right 
of trial by jury shall remain inviolate; but that term embraces luch 
as were treated as civil C88e8 when the constitution went into 
~ffect.U8 At the same time, it is important to remember that it is 
not the form of the proceeding which governs here, but the question 
whether the case il of that general description to which trial by 
jury was anciently considered applicable. Consequently it may be 
said with propriety that the constitutional provisions apply to all 
controversies fit to be tried by a jury according to the rules of the 
common law, notwithstanding the particular right for the viola
tion of which the action is brought did not exist at common law, but 
was created by a statute passed after the adoption of the con· 
stitution.lIt In the courts of the United States it is held, with re
gard to suits for penalties for smuggling, that if the action is against 
the master, it is triable by jury, but if against the vessel, it need not 
be so tried. 200 

Proctedmfll in Which 1M Pri~ is noC Olai7nllbr.. 
There are many varieties of proceedings or controversies In which, 

for the reasons just stated, a trial by jury cannot be claimed as a 
matter of constitutional right. For example, in the trial of claims 

181 Trigally v. Mayor, etc., 6 Oold. (Tenn.) 382; Oopp v. HeDDiker, M N. H. 
179; Harper v. OommJssloners, 23 Ga. 566; People T. Phillips, 1 Edm. BeL 
Cas. (N. Y.) 386; ROBS v. Irving, 14 III. 171. 

187 Commissioners at MIDe Lacs Co. v. Morrison, 22 Minn. 1'18. 
118 Lake Erie, W. A St. L. R. 00. v. Heath, 9 Ind. M8. 
Ut Plimpton v. Somerset, 83 Vt. 283. 
JlOO U. S. T. The Queen, 4 Ben. 237, Fed. Cas. No. 18,101. 
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against the government, the claimant has no constitutional right to 
a trial by jury. The government cannot be sued without its own 
consent. If it permits the judicial ascertainment and enforcement 
of claims against it, the proceedings thereon are not suits at common 
law. It ~ establish tribunals for the hearing of such claims and 
regulate their procedure as it may see fit. And the party has no 
other mode of establishing his claim than that pointed out by the 
statute. The allowance of such actions is an act of grace, and the 
government is under no obligation to accord him a trial by jury.201 
Again, the power to punish for centempts is incident fA> all courts 
of record. Cases of contempt of court were never triable by jury, 
but long before the adoption of the constItutions it was within the 
power of the court to proceed summarily in such cases. Moreover, 
the very object of sucl1 proceedings would be defeated in many in
stances if it were necessary to invoke the judgment of a jury. Con
sequently the BUmDlary punishment of con tempts is no violation of 
the constitutional right of trial by jury."20Z So also, in the ass~ssment 
and collection of taxes, the constitutional provisions relating to trial 
by jury do not apply; and the tax payer cannot complain of the mode 
of proceeding if he is given an opportunity to defend against the 
legality of the tax or the liability of his property before some com
petent board or tribunal.2oa In quo warranto proceedings, accord· 
ing to the opinion prevailing in some of the states, there is no con
stitutional right of trial by jury, although this is not everywhere ad· 
mitted.·06 Neither is this mode of trial claimable us of right ill 

divorce proceedings, unless especially made applicable thereto by 
law.20B In proceedings for the appropriation of private property for 
public 1l8e, under the power of eminent domain, the owner has no 
constitutional right to a trial by jury, unless, as is the case in some 
of the states, the constitution expressly gives it. The proceeding is 

.01 McElrath v. U. B., 102 U. B. 426 • 
• 0. U. S. v. Hudson, 7 Cranch, 32: Ex parte Wall, 107 U. B. 2M, 2 Sup. Ot. 

GOO: Ga.rr1gus v. State, 93 Ind. 289: Btate v. Doty, 32 N. J. Law, 403 . 
• 0. Oocheco Manuf'g Co. v. Stratford, 51 N. H. 4li5; CommlsslODera of MIlle 

Lacs Co. v. Morrlaon,22 MInD. 178: Harper v. Commlsslonera, 28 Ga. 566 . 
• 06 See State v. Lupton, 64 Mo. 415: State v. Vall, 53 Mo. 97: People v. 

Albany & S.·R. 00., 57 N. Y.161: People v. Doesburg, 16 Mich. 133. 
1011 Ooftln T. Coftln, 55 Me.361; cassidy v. Sullivan, 64 Cal. 266,28 Pac. 2M. 
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in the nature of an appraisement or arbitration, rather than a suit. to.. 

So apbl, the appointment of a guardian or committee for an Insane 
person, a 8pendthrift, or an habitual drunkard, Is not regarded as 
one of the casea In which a Jury trial Is preserved by the constitu
tion.toT And a statute authorizing the commitment of infants to the 
houS(> of refuge, without a trial by jury, is constitutiona1.IO' So also, 
in proceedings supplementary to execution, the debtor is not entitled, 
under the constitutional guaranty, to a trial by jury.IOI Whether 
er not the trial by jury may be claimed as of right In proceedings to 
determiue a contested election is still an unsettled question. In some 
of the 8tates, the court. hold that such an luue may be determined 
without a jury; in others, a contrary opinion prevails.llo 

EqrW:y au.. 
The distinctio. between actions at law and nits in equity was 

established in this country before the adoption of the constitutions, 
and iB equity proceedings a jury was not employed. It results that 
those constitutional provisions which preserve the right of trial by 
jury, or declare that It shaJl remain "inviolate," do not extend the 
guaranty to equitable proceedings such as were used to be tried with· 
out a jury before the constitutions went into effect.Ul For example, 
the practice of llIliting the legal cause of action for the mortgage 
debt with the equitable remedy In foreclosure, rendering the whole 
au equitable proceeding, existed in many of the states before the 
.ptiOD of the constitutions, and hence the parties In such a pro
ceeding cannot now claim a jury trial of the issue upon the debt:212 

But still, the legislature cannot convert a legal right into an equitable 

I .. PeDD8ylvanla R. 00. v. Fll'llt German Cougreptlon, 58 Pa. 8t. 443; Llv
IDgaton v. lrIQor of New York,8 Wend. (N. Y.) 83; Butler v. Worcester, 112 
Mass. MI. 

lOT Gaston v. Babcock, 6 Wis. 303; Hapoy v. Cohnen, 29 Ohio st. 88; 
Black Hawk 00. v. SprlDger, 58 Iowa, 417, 10 N. W. 79L 

10. mx parte Crouse, 4 Whart. (Pa.) 9. 
101 Kennesaw Mills Co. v. Walker, 19 S. O. 104. 
110 Compare Ewing v. Fllley,48 Pa. 8t. 884; State T. Lewis, 31 Oonn. 118; 

State v. Gleuon, 12 Fla. 190; People v. Olcotte, 16 Mich. 288. 
II 1 Goodyear v. ProvIdence Rubber 00., 2 Oliff. 351, Fed. Oaa. No. 3,G88; 

Wynkoop v. Cooch, 89 Pa. St. 430; Bellows v. Bellows,58 N. H. 60. 
111 Stillwell v. Kellogg, 14 Wis. 461; Middletown Sav. Bank T. Bacharach, 

46 00DD. 318; Carmichael v. Adams, 91 IDd. CS26. 
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right, 80 88 to Infringe upon the right of trial by jury.11I For in· 
stance, the constitutional right to trial by jury applies to an action 
to abate a nuisance and recover the damage occasioned thereby, al
though the complaint is In form 88 for equitable relief and the prayer 
for damages may be regarded 88 incidental thereto.IU 

Admiralty Jurisdiction. 
The judicial power of the United States fa extended by the consti

tution to all cases of admiralty and maritime jurisdiction. But cases 
arising In the admiralty are not "suits at common law" within the 
meaning of the seventh amendment, and consequently the admiralty 
courts may proceed to the determination of causes properly before 
them. without the aid of a jury; and this is the case even where the 
jurisdiction is extended to controversies which were not originally 
ltithin the scope of the admiralty.1l1 

Su,mmary Proceedifl.ga. 
There are certain kinda of proceedings (usually described as "sum

mary") in which, by the ancient practice of the courts, a liability 
could be fixed upon persons connected with the court or with the 
course of proceedings therein, without the intervention of a jury. 
And these proceedings still remain lawful, notwithstanding the guar
anties in the constitutions, Thus, a law authorizing summary pro
ceedings by motion against a sheriff and his sureties for official mis
conduct, is no violation of the constitutioD.21 ' So the sureties on 
bonds given in the course of judicial proceedings, such as appeal 
bonds, writ of error bonds, and bonds for costs, are liable to have 
judgment entered apinst them. on such bonds without a trial by 
jury.21T 

Peremptory NO'RIUita. 
Notwithstanding some difference of opinion, It is now generally 

agreed that the right of trial by jury does not include the right to 
have the jury render a verdict In cues where the law fa clearly 

III Norris' Appeal. 64 Pa. St. 27G. 
IU Hudson v. Caryl, 44 N. Y. 553; Hyatt v. Myers, 73 N. C. 282. 
111 IDJlurance Co. v. Dunham, 11 Wall. 1; Sheppard v. Steele, 43 N. Y. 52. 
III Lewla v. Garrett, G How. (Mias.) 434. 
IlT Bank ot Columbia v. Okely, 4 Wheat. 285: Whitehurst v. Colee.n, G3 l11. 

267; Gildersleeve v. People, 10 Barb. (N. 1.) 35; Young v. Wise, 43 Ga. 81. 
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against the plain tit!. The jury are to try and determine the facta, 
but it Is the court which must declare the law applicable to the facts. 
Consequently, when the judge, at the close of the plaintit!'s evidence, 
orders a peremptory nODsuit, on the ground that, conceding all the 
facts which the "jury could find from the evidence, thoee facts are not 
lufficient to establish a liability against the defendant, luch action 
is no violation of the plaintiff's constitutional rights.lI1· 

Gmlpulsory Rejerent'A. 
In some of the states, before the adoption of the constitutions, the 

practice of ordering references, especially in cases involving the ex
amination of a long account, was in use and sanctioned by law. " 
In those jurisdictions, therefore, luch a practice il still permissible, 
and a compulsory reference, in suitable cases, is no infringement of the 
constitutional rights of suitors.ll· But in the courts of some of the 
other states, as also In those of the United States, it is not lawful to 
deprive a party of his right to a trial by jury by compelling h.tm. 
against his will, to submit his cause to the decision of arbitrato~ 
or referees.IID 

IlatrictifIM on 1M Rig""'. 
The constitutions were intended not merely to secure the right of 

trial by jury, but also to insure that it should be continued in ex 
istence as a substantial and valuable protective right to private suit· 
ora. Now it is evident that it would be entirely feasible for a state 
legislature, if so minded, to impose such onerous and oppressive re
strictions or conditions upon this right as to make it practically un-
8miling to a party for his protection, yet without denying it in ex
press terms. But this would be a palpable violation of the spirit 
and intent of the constitutional provision, and the courts would 
hold any such restrictions upon the right as not less unconstitutional 
than the total deni~1 of it221 But such a result could not be prt.'di-

111 Munn v. Mayor, etc., of Pittsburgh, 40 Pa. St. 364; Naugatuck R. <n 
T. Waterbury Button Co., 24 Conn. 468. See Baylis v. Travelera' Ins. Co " 
113 U. S. 816, /) Sup. Ct. 494. 

111 Lee v. Tillotson, 24 Wend. (N. Y.) 337; Me3d v. Walker, 17 Wis. 189. 
110 U. S. Y. Rathbone, 2 Paine, 578. Fed. Oas. No. 16,121; Rhines v. Clark, 

fil Pa. St. 96; Bernheim v. Waring, 79 N. 0.56. 
111 FllDt River Steamboat Co. v. Foster, 5 Ga. 194. 

• 
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cated of any provisions which imposed conditions to the exercise of 
the right which were merely reasonable and not pr(/hibitive limita
tions, and did not clog it unduly. For instance, there is no valid 
objection to a law requiring that a party who demands a trial by 
jury shall pay a reasonable jury fee.221 And soa statute authorizing 
a judgment by default to be entered in case the defendant does not 
within a reasonable limited time file a sufficient aftldavit of defensp., 
is not an unreasonable restrictiou upon the right of trial by jury.:lu 
But on the other hand, it is held that an act making an auditor's re
port prima facie evidence of the facts found by him on the trial be· 
fore the jury impairs the constitutional. right of trial by jury. "If 
the jury can be compelled to give their verdict, not upon the issue be
tween the parties, but upon the question whether an auxiliary deci· 
slon of that issue is right,glving to that auxiliary decision as evi· 
dence of its own correctness such weight as the legislature chooses 
to prescribe, the constitutional guaranty of trial by jury is a delu· 
lion; and if that guaranty can be repealed by legislative circumlocu
tion, every other constitutional guaranty is a constitutional farce." n. 
Jury 7nal Allowed on Appeal. 

It is generally considered that there is no impaJnnent of the 
right of trial by jury, although the statute authorizes a justice of the 
peace or other Inferior court or magistrate to decide causes without 
a jury, provided that the party who is compelled to submit his cause 
to the judgment of such a court is allowed an unrestricted right of 
appeal to It court which proceeds with the aid of a jury.221 But the 
better opinion, in regard to criminal cases, is that the right of trial 
by jury means the right to such a trial in the first instance, and 
not a right to appeal from a conviction by a magistrate.u, And it 
I.e not ea.,. to diacover the dUferenee In principle between olril and 
criminal cases. In respect to the exercise of this rill'ht • 

• 11 Adams T. Corriston, 7 Minn. 466 (GIL 865). 
III Lawrance v. Borm, 86 Pa. St. 225; Dortic T. Lockwood, 61 Ga. 298. 
II' King v. Hopkins, 57 N. H.834; Plimpton T. Somerset, 38 Vt. 283 • 
• 111 Gaston T. Babcock, 6 Wis. 503; Hames T. Levin, 51 Pa. St. 412; Norrta

town Turnpike 00. T. Burket, 26 Ind. 153. 
228 Callan T. Wilson, 127 '0. S. MO. 8 Sup. Ct. 1801; In re Dana, 7 BeD.. 1, 

Fed. Cas. No.8,CiM. 
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W'aiwr oj tM Righi. 

By the constitutions of several of the states it is provided that the 
right of trial by jury may be waived by the parties in all civil issues. 
But even without this clause it would be entirely competent for those 
interested to agree that the court should proceed to determine the 
_use without a jury. UT Accordingly, when the defendant has an 
opportunity to demand a trial by jury, and omits to do so, he cannot 
complain that hill constitutional rights are denied him if the trial 
proceeds without a jury.·" And so, where a default is suffered in 
an action for damages, the court may proceed to &8Sea the damages. 
The defendant has no constitutional right to haTe them assessed by a 
jury ... • 

.17 Greason T. Keteltu, 11 N. Y. 491; BaIrd T. Mayor, ete., " N. Y. 882; 
Garrlaon T. BoIllDB, 2 Lea (Tenn.) 684. 

.11 FUnt RIver Steamboat Co. T. Foster, G Ga. 1M; Leahy v. Dunlap, 6 0010. 
!C52; Foster v. Morae, 182 M .... 8M. 

1.'!la7mODd T. BaDroad 00.. 48 00Im. 1186; Bopldu T. L&d4, 815 m 178. 
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CHAPTER XIX. 

POLITIOAL AND PUBLIO RIGHTS. 

224-229. Ctt:1zenshlp. 
230. Double Oltlzenshlp In the Unlted State&. 
23L Prlvlleges of Oltlzens of the Untted State.. 

282-234. Tbe Right of Suffrage. 
235. Freedom of Speech and of the Preas. 
236. Same--Crltlclsms of Government. 
287. Same--Oeneorshlp of the Preu. 

288-242. Same-Privileged Communications. 
243. Tbe Right of A88embly and Petltloa. 
244. Disfranchisement. 

CITIZENSHIP. 

(Ch. 1& 

184. The fourteenth amendment to the federal conatitu
tion declares that "all persons born or natura:J.lzed in the 
United States, and subject to the jurisdiction thereof, are 
citizens of the United States and of the state wherein they 
reside." 

226. With respect to the manner of acquiring citizen
ship, the citizens of the United States are divided into two 
classes: 

(a) Native born citizens. 
(b) Naturalized citizens. 

226. Citizenship in the United States is not restricted 
to adults or males, but belongs equally to women and 
children. 

227. Corporations cannot be citizens of the United States. 
228. The native Indiana, though born within the United 

States, can become citizens only by naturalization. 

229. The right of expatriation is fully recognized in this 
oountry. 

Before the adoption of the fourteenth amendment, the right. aDd 
Btatus of a citizen of the United States were very doubtful. It was 
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even uncertain whether there was anything under the federal sys
tem corresponding to citizenship in the several states. Many pub
licists contended that if there was a citizenship of the United States, 
it was possessed by virtue of, and resulted from, citizenship in a 
state. This of course excluded from the definition of citizenship all 
the residents of the United States who were not citizens ·of some 
state, including the inhabitants of the territories and of the District 
of Columbia, Indiana, and negroes. These persons, it was thought 
by some, were not citizen~ at all. In the Dred Scott Case, Chief Jus
tice Taney stated that the question at issue was as follows: "Oul 
a negro, whose ancestors were imported into this country and 
sold as slaves, become a member of the political community formed 
and brought into existence by the constitution of the United States, 
and as such become entitled to all the rights and privileges and im
munities guarantied by that instrument . to the citizen? One of 
which rights is the privilege of suing in a court of the United States 
In the cases specified in the constitution." And this question was 
answerE'd in the negatlve.1 

The purpose of the fourteenth amendment was to secure to the 
newly emancipated colored race the rights and privileges which be
longed to them, since the abolition of slavery by the thirteenth 
amendment, in common with all others living under the protection 
of federal law. It conferred upon them citizenship in the United 
States, with all its privileges. It did not make them citizens of 
the states. But it gave them the right to acquire citizenship in a 
state. in addition to their federal citizenship, by residence therein. 
Though necessarily general in its terms, this amendment applies 
especially and peculiarly to these people. There have been .ery 
few cases in which its benefits have been invoked by any others. 
It is held that no white person born within the limits of the United 
States and subject to their jurisdiction, or born without those lim· 
Its and subsequently naturalized, owes his status of citizenship to 
the amendment.- The promotion of colored persons to citizenship, 
by this provision, ts an admission of them to all the rights and priv
lIeges of white citizens in the same manner and to the same extent. 
They cannot be distinguished from other citizens, by legislation, for 

1 Dred Scott T. Sandford, 19 How. 893, 408. 
• Van ValkeDbUl'K v. BrowD, 43 Cal. 43. 
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any of the causes which previously characterized their want of 
citizenship.' But at the same time, it must be remembered that the 
fourteenth amendment does not add to the privileges or immunities 
of citizens, but only furnishes additional protection for the privi
leges already existing.' 

Definition of Oitizen8hip. 
Citizenship is the status or character of being a citizen. And a 

citizen of a given state or country is one who owes it allegiance and 
is entitled to Its protection.' The two correlative ideas of alle
giance and protection form the basis of the legal and political con
ception of citizenship. The citizen is subject to the jurisdiction of 
his country and to its laws. He owes it loyalty, his services at need, 
and his money to defray its expenses. In return he is entitled to 
claim its protection against domestio violence and foreign oppres
sion. The posseseion of civic rights is not the test of citizenship. 
There are many who are legally incapable of voting for public otH
Ct'll or of filling the offices themselves, who are none the less citi
zens. Neither is mere inhabitancy of a country a test of citizenship. 
For resident aliens owe a local and temporary allegiance to the 
state wherein they live and are amenable to ita ordinary laws. But 
where the two characteristics of allegiance and protection are found 
in their completeness and together, there citizenship exists. 

NatiH Bom Oitiunl. 
The fourteenth amendment divides the citizens of the United 

States into two classes. First, those who are born in the United 
States and subject to the jurisdoiction thereof.8 Second, those who 
are naturalized in the United States and subject to the Jurisdiction 
thereof. In order to belong to the first class two things must con· 

, Burna T. State, 48 Ala. 1M. 
, Minor T. Happersett, 21 Wall. 162. 
, Allegiance la the obedience due to the sovereign; and persons born In the 

allegiance of the king are bls natural subJect8 and no allena. Tbe allegiance 
la not Umlted to any spot, and la due to tbe king In bla natural capaclt7. rather 
than hIa political capacity. CalVIn'8 Case, 2 How. St. Tr. 151S9. 

'AD act of congress paaaed In 1866 provides that "all persons bom In the 
United Sta_ and not subject to any foreign power, excluding Indians Dot 

taxed, 8l'8 declared to be eltlzena of the United States." Bev. St. U. 8. I 
1992. 

-~--=----~ --
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cur. The ~erson must have been born within the United States 
and subject to the jurisdiction thereof. This jurisdiction "must at 
the time be both actual and exclusive. The words mentioned except 
from citizenship children born in the United States of persons en
gaged in the diplomatic service of foreign governments, such as 
ministers and ambassadors, whose residence, by a llctioll of· publio 
law, is regarded 88 a part of their own country. This extra-tern
toriality of their residence securetl to their children born here all 
the rights and privileges which would inure to them had they been 
born in the country of their parenti. Persons born on a public vea
sel of a foreign country, whilst within the waters of the United State. 
and consequently within their territorial jurisdiction, are also ex
cepted. They are considered as born within the country to which 
the veasel belong&. In the sense of public law, they are not born 
within the jurisdiction of the United States." T So if a stranger or 
traveler passing through the country, or temporarily residing here, 
but who has not himself been naturalized and who claims to owe no 
allegiance to our government, has a child born here, who goes out of 
the country with hla father, such child is not a citizen of the United 
States, because he was not subject to its jurisdiction.8 But the chil
d"en, born within the United States, of permanently resident aliens, 
who are not diplomatic agents or otherwise within the excepted 
classes, are citizens. And this is true even where the parents belong 
to a race of persona; (such as the Chinese) who cannot acquire citizen
ship for themselves by naturalization. II Children of American par-

T In re Look TIn Sing, 21 Fed. ooa. 
• MUler, 0000. 279. 
e In re Look TID Sing, 21 Fed. 9OlS; In re Wong Kim Ark, 11 Fed. 882. In 

the case last cited It was said: "At the common law, It the parent be under 
the actual obedience ot the king, and the place ot the cplld's birth be wlthlu the 
klng's obedience as well as In the dominion, the child becomes a subject ot 
the realm: In other words, birth within the realm was deemed conclusive. 'nlls 
was decided ID Calvin's Case, reported by Lord Ooke, 7 Coke, 1, and has 
always been recognized as the common-law doctrine. 1 Bl. Comm. 366: 2 
Kent, Comm. 9: Lynch v. Clarke, 1 Sandt. Ch. (N. Y.) 583; U. S. v. Rhodes. 
1 Abb. U. S. 28, Fed. Cas. No. 16,151. By the law of nations, birth tollows 
the political status ot the tather, and ot the mother wh('n the child Is illegiti
mate. Bar, Int. Law, I 31: Vatt. Law Nat. §§ 212-215: Sav. PrIv. Int. Law, 
S 351. The fourteenth amendment to the constitution of the United States 
must be c:ontrolllng upon the question presented tor decIsion In thIs matter, 
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ents born abroad are also considered as within the privilege of cit
izenship, if the residence of their parents abroad was only temporary. 
An act of congress, passed before the fourteenth amendment, but 
probably not repealed by it, provides that persons born out of the 
limitS! and jurisdiction of the United States, whose fathers are, at the 
time of such birth, citizens of the United States, shall be deemed and 
considered citizen. of the United States; provided, however, that the 
rights of citizenship shall not d~scend to persons whose fathers never 
resided in the United States.10 This statute is in affirmance of th~ 
common law. "By the common law, when a subject is traveling or 
sojourning abroad, either 'on the public business or on a lawful oc
casion of his own, with the express or implied license and sanction 
of the sovereign, and with the intention of returning, as he con
tinues under the protection of the sovereign power, so he retains the 
privileges and continues under the obligations of his allegiance, and 
his children, though born iu a foreign country, are not born under 
foreign allegiance, and are an exception to the rule which makes 
the place of birth the test of citizenship." 11 The infant children of 

Irrespective of wbat the common-law or IDternational doctrine Ill. But the In
terpretation thereof Is undoubtedly confused and compUcated by the exlsteuce 
of these two doctrines, In vIew ot the ambiguous and uncertain meaning of the 
qualltylng phrase, 'subject to the jurisdiction thereof,' which renders It a de
batable question as to which rule the provIsIon was Intended to declare. 
Whatever of doubt there may be Is wIth respect to the Interpretation of that 
phrase. Does It mean 'subject to the laws of the United States,' comprehend
Ing, In this expression, the allegiance that aliens owe In a foreign countrJ to 
obey Its laws; or does It sigulty 'to be subject to the political jurlsdlctlon ot 
the United States,' In the sense that Is contended for on the part ot the gov
ernment? This question was ably and thoroughly considered In Re IAok TIn 
Sing, SUP1'll, where it was held tbat It meant subject to the laws of the United 
States." The reader's attention Is further directed to the case of Lynch 1'. 

Clarke, 1 Sandt. Ch. (N. Y.) 588, where the common-law rule ot citizenship by 
birth within the jurisdiction Is stated, recognIzed, and declared to be the law 
of the United States. 

10 Rev. St. U. S. I 1993. But one who was born In Canada, of parents of 
Atrlcan blood born In Virginia and held there as slaves until they emigrated to 
Canada, does not, by removing to the United States, become a citizen. l.'he 
case ot such a person is not covered either by the fourteenth amendment or by 
file act ot congress mentioned. Hedgman v. Board ot Registration, 26 Mlcb. 
1S1. 

11 Ludlam v. Ludlam, 81 Barb. (N. Y.) 4S6. 
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aliens, though born out of the United States, it dwelling within the 
United States at the time of the naturalization of their parents, be
come citizens by such naturalization.lI 

Wonum and CMld'ren. 
We have said that citizenship does not necessarily include the right 

of voting. This is apparent from the language of the fourteenth 
amendment, which does not declare that "all adult males" are citi
zens, but that "all persons" born or naturalized in the United State. 
and .ubject to the jurisdiction thereof are citizens of the United 
States. It follows from this that females and minors are equally 
citizen. of the United States, if they fulflll the conditions u to birth 
or naturalization, as are those invested with the sutIrage.lI 

Cbrporatimla. 
Although a private corporation is regarded as a "person" for many 

legal purposes, yet u it can neither be born nor naturalized, it can
Dot be considered al a citizen of the United States, under the provi
sions of the amendment. 16 

lndiau. 
In regard to the Indians, it has been aa.1d: "Neither are the orig

inal inhabitants of the country citizens so long a8 they preserve their 
tribal relations and recognize the headship of their chiefs, notwith
standing that, u against the action of our own people, they are 
under the protection of the laws, and may be said to owe a quali
fied allegiance to the government. When living within territory 
over which the laws, either state or territorial, are extended, they 
are protected by and at the same time held amenable to those laws 
In all their Intercourse with the body politic and with the indi
viduals composing it. But they are also, u a quasi foreign people, 
regarded as being under the direction and tutelage of the general 
government, and subjected to peculiar regulations as dependent 
communities. They are 'subject to the jurisdiction' of the United 
Statee only 10 a much qualified sense, and it would obviously be 
blcoD8lstent with the semi-independent character of such a tribe, 
and with the obedience they are expected to render to their tribal 

11 west v. West, 8 Paige (N. Y.) 433. 
11 Minor T. Bapperaett, 21 WalL 162. 
16 Paul v. Vlrg1nia,.8 WalL 168; Iuurance 00. v. New Orleans, 1 Woods, 85, 

red. Cu. No. 1,052. 
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head, that they should be vested with the complete rights, or, OD 

the other hand, subjected to the full responsibilities. of American 
citizens." U And it is held that an Indian, born in the United 
States and a member of a tribe, cannot, by merely separating him
Ielt from his tribe and taking up his residence among white citi
zens, become a citizen and claim the right to vote. Said the court: 
"Indians born within the territorial limits of the United States. 
members of, and owing immediate allegiance to, one of the IndiaB 
tribes (an alien though dependent power), although in a geographical 
sense born in the United States, are no more 'born in the United 
States and subject to the jurisdiction thereof,' within the mean
ing of the ilrst section of the fourteenth amendment, than the chil
dren of subjects of any foreign government born within the domain 
of that government, or the children, born within the United States, 
of ambassadors or other public ministers of foreign nations. Such 
Indians, then, not being citizens by birth, can only becom* citizens 
in the second way mentioned in the fourteenth amendment, by be
ing 'naturalized in the United States,' by or under some treaty or 
statute." 11 

NaturalUatitm. 
This u the act or proce88 by which an aUen, renouncing hls alle

giance to his fonuer IOvereign, is accepted lUI a citizen and in
vested with all the rigbta and privileges attaching to that status, 
the same lUI it he were a natural born subject of the goTernment. 
The power to establish a uniform rule of naturalization III vested 
in congress by the constitution, and this power is exclusive of any 
like power in the states. This subject has been fully discussed in 
connection with the powers of congress. 

&patriation. 
This ia a correlatiTe to naturalization, or rather, It is a pre-requl

lite to it. The right of expatriation ia the right of a man to change 
his country and allegiance at will. It is the right, on removing 
from one land to another, to sever his political connection with the 
former, and be exempt from personal or political duties toward It, 
and to acquire the rights and standing of a citizen in the latter. 

11 2 Story, ConBt. 11988. ,I Elk v. W1lk1Da. 112 u. S. IKe G Sup. at. fl. 

Digitized by Google 



§ 230) DOUBLE ClTIZBN8BIP IN THE UNITED STATES. 529 

:AD. act of congreaa declares that "expatriation is a natural and 
Inherent right of all people, Indispensable to the enjoyment of the 
rights of Ufe, liberty, and the pursuit of happiness;" and "any dec· 
laration, instruction, opinion, order, or decision of any officer of the 
United States, which denies, restricts, Impairs, or questions the right 
of expatriation, i. inconsistent with the fundamental principles of 
the republic." 1 T And the decisions of the courts are in accordance 
with this declaration." 

DOUBLE CITIZENSmp IN THE UNITED STATES. 

,930 We htl-ve, in our political svstem, a government of 
the United States and a government of each of the several 
Btates. Each of these governments is distinct from the 
others, and each has citizens of its own, who owe it alle
giance, and whose rights, within its jurisdiction, it must 
protect. The same person may be at the same time a cit
izen of the United States and a citizen of a state. But his 
right. of citizenship under one of these governments will 
be cWferent from. thoae which beloq to him under the 
other. I. 

"The dietiDetion between citizenship of the United States and 
citizenship of a state i. clearly recognized and established [by the 
fourteenth amendment.] Not only maya man be a citizen of the 
United States without being a citizen of a state, but an Important 
element i. necessary to convert the former Into the latter. He 
lI1ust reside within a state to make him a citizen of it, but it is 
only necessary that he should be born or naturalized in the United 
States to be a citizen of the Union. It is quite clear, then, that 
there • a citizenship of the United States and a citizenship of a 
state, which are distinct from each other and which depend upon 
duterent characteristics or circumstances in the individual." ao A 

IT Bev. st. U. S. 11900. 
II In re Look Tin Sing, 21 Fed. 9OIS. 
II U. S. v. Orulksbank, 92 U. 8. 542. 
10 Slaughterhouse Cases. 16 WalL so. 

BL.OONST.L.-M 
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person, therefore, may be a citizen of the United States without 
being a citizen of any particular state. And thia Is the condition 
of citizens permanently resident in the District .f ColombJa and 
in the territories.u Since the power of naturalization is exclu
sively vested in congress, the states cannot convert aliens into cit
izens of the United States. Whether the state can clothe an alien 
with the privileges of its own citizenship, in advance of his naturali
zation by federal law, is uncertain. But there is nothing to pre
vent the state from giving him the right of suffrage, the right to 
inherit and transmit property, and all other rights generally deemed 
to be appurtenant to citizenship, except the right to be subject to 
the federal jurisdiction and to claim the benefit of federal law as 
a citizen of the United States. On the other hand, the United States 
can naturalize a foreigner, but cannot make him a citizen of any 
particular state. That depends upon his own choice. He be
comes a citizen of that state in which he shall reside. But the 
state cannot withhold the privileges of its citizenship from any per
son born or naturalized in the United States and subject to the 
jurisdiction thereof who shall choose to dwell within its domain. 
The most that the state can require is a bona fide intention to be
oome one of its residents. And perhaps it is within the competence 
of the state to fix a term of residence within ita limits before the 
rights of citizenship shall attach. 

PRIVILEGES OF CITIZENS OF THE UNITED STATES. 

281. The fourteenth amendment also declares that no 
ate shall make or enforce any law which shall abridge 
the privileges or Immunities of citizens of the United 
States. 

In this connection, it is important to observe that the privileges 
and immunities here protected are those of citizens of the United 
States (not of citizens of a state) and that they are such only as be
long to those citizens in virtue of their citizenship. Another part of 
the constitution guaranties to the citizens of each state the privileges 

II Prentll8 v. Brennan. 2 Blatcb1. 162, Fed. Cas. No. 11,885; Plcquet T. 
Swan. I) J4aa0D, 35, Fed. Cas. No. 11,lM. 

Digitized by Google 



§ 231) PRIVILEGES 01' crrIZENS 01' THE UNITED STATES. 631 

and immunities of citizens in the several states. But the fourteenth 
amendment is not supplementary to that clause and has no relation 
to it. It deals with a cillferent matter, viz .. the rights of citizens of 
the United States as such. It would perhaps be too narrow a con-
8truction to say that these rights must all be political in their char
acter, or related to the status of citizenship. But it is clear thl!t 
they must have some relation to the legitimate operations of the gen
eral government, to the purposes for which it was created, or to the 
powers which are committed to it_ 22 The right of marriage, the 
right of the descent of property, the right to the control of children, 
the right to sue for property and to have it protected, and, in gen
eral, the protection of life, liberty, and the pursuit of happiness, are 
all founded in the relation between the state and its citizens, and are 
not rights which belong to the citizens of the United States as such_ 
But the rights which they do possess in that character are also nu
merous and important. For example, in a case in which a state tax 
()n interstate travel was held void, it was said to be the right of a citi
zen of the United States ''to come to the seat of government to assert 
any claim he may have upon that government, to transact any busi-
ness he may have with it, to seek its protection, to share its offices, 
to engage in administering its functions. He has the right of free 
access to its seaports, through which all operations of foreign com
merce are conducted, to the subtreasuries, land omces, and courts of 
justice in the se,-eral states."23 So it was said in another CQSP.: 

"Another privilege of a citizen of the United States is to demand the 
-care and protection of the federal government over his life, liberty, 
and property when on the high seas or within the jurisdiction of a 
foreign government. The right to peaceably assemble and petition 
for a redress of grievances, the privilege of the writ of habeas corpus, 
are rights of the citizen guarantied by the federal constitution. The 
right to use the navigable waters of the United States however they 
may penetrate the territory of the several states, and all rights Be

eured to our citizens by treaties with foreign nations, are dependent 
upon citizenship of the United States and not citizenship of a state. 
One of these privileges is conferred by the very article under consid
~ration. It is, that a citizen of the United States can, of his own voll-

.. Kirtland v. Hotchkiss, 100 U. S. 491. 

.. CI-&11dall T. Nevada, 6 Wall 1m. 
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tion, become a citizen of any state, by a bona fide residence therein. " U 

Without attempting a complete enumeration, we may add several to 
the catalogue of rights herein given. Thus, it is undoubtedly a right 
of a citizen of the United States as such to share with others In the 
benefit of the postal system, to have access to the courtS of the United 
States without let or hindrance by the states, to inspect the recorda 
of those courts, to take advantage of the laws opening the pubHo 
landa to settlement or purchase, to take out patents or copyrights, 
to buy, sell, or devise United States securities, to take the benefit of 
national bankrupt laws, and all this without any abridgment, hin
drance, or taxation by the states.1S 

But the right to be admitted to practice law as a member of the 
bar il not one of the privilegel or immunities of citizens of the 
United StateL It is a lpecial right, or privilege, conferred or with
held at the option of the state legislatures, and has not any nece8Sal'1 

connection with citizenship.2I Nor is the right to engage in the sale 

16 Slaughterhouse Cases, 16 Wall. 86-
II The exercise by a cltb;en of the United States of the right to make a 

homestead entry upon unoccupied public lands, conferred by act of congress. 
Is the exercise of a right aecured by the constitution and laws of the United 
States. U. S. v. Waddell, 112 U. S. 16, ~ Sup. Ct. 86. In the case of Logan 

v. U. S., 144 U. S. 268, 12 Sup. Ct. 611, the tact Is brought out that there ar& 

lighta at citizens at the Union, as such, not specifically created by any clause 
of the constitution, but derivable trom the supremacy ot the federal ,ov
ernment within Ita own sphere. Gray, J., observed: "Every right created 
by, msln, under, or dependent upon the constitution ot the United Statl'S 
may be protected and entorced by congress by such means and In such manner 
as congreBS, In the exercise ot the correlative duty ot protection, or of the 
legislative powers conterred upon It by the constitution, may In Ita dlscretloo 
deem moat eligible and best adapted to attain the object. ••• In the case at 
bar, the right In question does not depend upon any ot the amendments to the 
constitution, but arises out ot the creation and establishment, by the constltu· 
tlon Itself, ot a national government, paramount and supreme wlthln Its I!pbere 
of action. AJJy government which baa power to Indict, try, and punish tor
crime, and to arrest the accused and hold them In safekeeping until trial. Ulust 

have tlle power and the duty to protect against unlawful Interferences Ita 
prisoners 80 held, as well as Its executive and Judicial o1llcera cbarced with 
keeping and trying them." 
I. Bradwell v. State, 16 Wall. 130. 
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ot any articles which, in consequence of their effect upon the publio 
wety, the public health, or the public morals, are ilt subjects for 
the exercise of the police power of the states. Thus, it is not one ot 
the privileges of national citizenship to traffic in intoxicating liquors 
fl·ee from all regulation or restriction by the statesY And so a 
"trlaI by jury in suits at common law pending in the state courts 
fa not a privilege or immunity of national citizenship, which the states 
are forbidden by the fourteenth amendment to abridge. A state 
cannot deprlTe a person of his property without due process of law; 
but this does not necessarily imply that all trials in the state courts 
affecting the property of persons must be by Ju1'1. This requirement 
of the constitution is met if the trial is had according to the settled 
course of judicial proceedings." II Neither, as we shall presently 
see, is the right of suffrage a privilege of citizens of the United States. 

THE RIGHT OF BUFFBA.GB. 

881. The right of suffrage is a political right. and is reg
ulated by each government in accordance with its own 
views of policy and expediency. 

183. In this country the right to vote is not conferred 
or guarantied by the federal constitution, but is left to be 
fixed and regulated by the several states, subject, how
ever, to the limitations contained in the fourteenth and 1lf
teenth amendments. 

234. Where the constitution of the state defines the qual
Ulcations of those who shall be vested with the elective 
fl'anchise, such quali1lcations cannot be altered by the leg
islature. But this does not deprive the legislature of the 
power to regulate the exercise of the right or the manner 
of conducting elections. 

"Su1rrage" means a Tote, the aet of Toting, or the right or privi. 
lege of casting a Tote at publio elections. The term fa not usually 

If Barteme7er T. Iowa, 18 Wall. 129 • 
.. Walker v. Sauvlnet, D2 U. S. 90. And Bee Iowa Oent. R7. Co. T. Iowa, 160 

U. 8. 888, 18 Bup. Ot. 844. 
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applied to the prerogative of voting at elections held by corporatlons 
or other private associations, but is restricted to such elections 8.8 

are held under authority of government, general or local. The right 
of suffrage is also popularly called "the elective franchise." 

It has sometimes been contended that the right to take part in the 
administration of government or in the choice of those who are to 
make and execute the laws, by means of the ballot, is a natuml right, 
ltanding in the same category with the rights of life, liberty, and 
property. It is perhaps true that those who are affected by the op
erations of government, and who are capable of exercising an ind~ 
pendent and intelligent wUl in the choice of means or agents for 
carrying on its functions, should be admitted, without distinction as 
to sex, age, or race, to the privilege of expressing tbat will at the 
polla, and that this universality of suffrage is implied in the theory 
of a representative government. But it remains not less true that 
the right of suffrage Is not a natural right, but a political right; not 
a personal right, but a civil right:. It does not owe its existence to 
the mere fact of the personality of the individual, but to the consti
tution of civil government. Nor is it even a necessary attribute of 
citiz£'nship. It is conferred~ limited, or withheld at the pleasure of 
the p£'ople acting in their sovereign capacity. Each state may defin(~ 
it in itl own constitution or empower its legislature to do 80_ 

And the right of suffrage once granted may be taken away by th(l> 
exercise of sovereign power, or forfeited for crime, under the laws of 
the state; and if taken away by the same power which granted it, 
by the alteration of the constitution, no vested right is violated.·' 

Federal ClmBtitution doea not amfer Right of Su.ff'raAJe. 
.Ail a general rule, and except in some few details, the constituttoD 

of the United States does not regulate the right of suffrage, even .. 
regards the choice of its own officers. The matter is left to the 
states. They grant or withhold the right of voting and determine 
the quailllcations of those who shall possess it. In the oaae of Minor 

v. Happersett,lO the supreme court of the United States declared that 

I. Rldle,' v. Sherbrook, 8 Cold. (TenD.) 569; Anderson v. Baker, 28 Md. Gal; 
People v. Barber, 48 Bun, 198; Boyd v. MUls, 58 Iran. 594, 37 Pac.16. 

I. 21 Wall. 162. And see U. S. v. Anthony, 11 Blatchf. 200, Fed. Cu. No. 
1,,469: Van Valkenbura v. Brown, 48 Cal 48. 
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they were "unanimously of the opinion that the constitution of the 
United States does Dot confer the right of suffrage upon anyone." 
But in a later decision the court explained that it did not intend 
thereby to say that when the class or the person entitled to vote at 
federal elections was ascertained by state laws, his right to vote 
for a member of congress was not fundamentally based upon the con
stitution, which created the office of member of congress, and de
clared that it should be elective, and pointed to the means of ascer
taining who should be the electors. In the earlier case, the court 
was merely combating the argument that the right of suffrage was 
conferred by the constitution upon all citizens, and therefore UpOD 
women as well as men.n 

QualificatiQT18 Determined by 1M Stala. 
The federal constitution, in providing that "the house of represen

tatives shall be composed of membel's chosen every second year by 
the people of the several states, and the electors in each state sh8.U 
have the qualifications requisite for electors of the most numerous 
branch of the state legislature," simply adopts, with reference to 
congressional elections, the qualifications which each state may pre
ICribe for its own electors. The state, if it admits given persons 
to vote for the members of its own lower house, cannot exclude the 
same persons from voting for members of congress. But, subject 
oilly to the limitations of the fourteenth and fifteenth amendments. 
to be hereafter noticed, it rests entirely in the discretion of the 
state to prescribe the qualifications of such persons. The result 
ia that there is a singular and anomalous lack of uniformity in the 
qualifications of those persons who elec~ the federal house of repre
sentatives, and, indirectly, the senate and the President. In sev
eral of the states, unnaturalized foreigners, after they have resided 
a certain time within the state, are given the right to vote. In 
some states, the privilege of the ballot is extended to women. In 
some, there is a property qualification. In others, there is an edu
cational qualification. But the constitution has not given to the 
national government the power to establish a uniform rule as to 
the qualifications of its own electors, Congress may indeed make 
regulations as to the time, place, or manner of holding elections for 

11 Ex parte Yarbrough, 110 U. S. 651, 4 Sup. Ct. 152. 
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senators or representatives, or alter those directed to be made by 
the states. (Const. art~ 1, I 4.) But this does not touch the quali
fications of the voters. 

One more clause of the federal constitution requires notice in 
this connection. It Is the second section of the fourteenth amend
ment, which provides that when the right to vote is denied by 
any state to any of its male inhabitants who are twenty-one years 
of age and citizens of the United States, or in any way abridged, 
except for participation in rebellion or other crime, then the 
basis of representation therein shall be reduced in the proportion 
which the number of such male citizens shall bear to the whole 
number of male citizens twenty-one years of age in such state. The 
purpose of this clause was of course to induce the states to extend 
the elective franchise to the colored race. But this was made ob
ligatory by the fifteenth amendment. Still, the language of the 
clause under consideration is generaL And it Is possible to conceive 
of cases where, without any reference to race or color, the states 
might 80 restrict the right ot suffrage as to render ~hemselves llable 
to have their representation reduced. 

The right to fix the qualifications of Its electors being thus vested 
In the state, subject to the few limitations above considered, it may 
proceed to determine what persons shall be excluded from this 
privilege, according to its own views of justice and policy. For the 
most part, aliens and non-residents are excluded. But, as already 
observed, the state may, if it chooses, confer the right to vote upon 
resident unnaturalized foreigners. And siuce suffrage is not a 
necessary attribute of federal citizenship, it would be competent tor 
the state to withhold the elective franchise from naturalized persons 
until they have resided a certain time within its limits. Naturali
zation makes a man a citizen both of the United States and of the 
state where he resides. But many other persons who are citizens 
have not the right to vote. "Each state has the undoubted right to 
prescribe the qualifications of its own voters. And it Is equally 
clear that the act of naturalization does not confer on the Individual 
naturalized the right to exercise the elective franchise. While other 
civil rights are conferred by it, that of voting at elections for officers 
of the state is not one, unless the party possess the other requisite 
quali1l.cations, defined by the state law, where citizenship is one 
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of the necessary requisites to its exercise." II In most of the states, 
women are not invested with this privilege, and in all, minors are 
excluded. Persons mentally incapable of exercising a choice are 
generally excluded. And it is entirely competent for the state to 
make the ability to read and write a condition for registration for 
election purposes. II In many states, also, it is provided that con· 
viction of an infamous crime shall deprive the offender of the right 
of suffrage. But inspectors of elections have no right to exclude the 
vote of an individual on the ground that the person offering it is a 
~riminal, where there is no evidence produced before them of the 
~onviction ~f such person for such crime and his consequent forfei
(ere of the rights of citizenship,'· 

Ifjtu:nJA AfM'I'Id~ 
The fifteenth amendment to the constitution of the United State. 

provides that "the right of citizens of the United States to vote shall 
not be denied or abridged by the United States or by any state on 
account of race, color, or previous condition of servitude." Of this 
provision it has been said: "The fifteenth amendment does not 
~nfer the right of suffrage upon anyone. It prevents the states 
or the United States, however, from giving preference in this partie
ular to one citizen of the United States over another on account 
of race, color, or previous condition of semtude. Before Its adop
tion, this could be done. It was 8S much within the power of a 
.tate to exclude citizens of the United States from voting on ae
~unt of race, etc., as it was on account of age, property, or educa· 
tion. Now it Is not. If citizens of one race, having certain quali
fications, are permitted by law to vote, those of another, having 
the same qualifications, must be. Previous to this amendment there 
was no constitutional guaranty against this discrimination; now 
there 1& It followl that the amendment has invested the citizens 
of the United States with a new constitutional right which Is within 
the protecting power of congress. This right is exemption from dis
crimination in the exercise of the elective franchise on account of 
race, color, or previous condition of servitude." II But it will be ob· 

•• 8pragtna Y. Houghton, 8 Ill. 877. 
II Stone Y. SmIth, 159 Mass. 418, 84 N. E. 521 • 
.. Gotcheua Y. Matheson, 58 Barb. (N. Y.) 152. 
II U. S. v. Reese, 92 U. S.214; U. S. v. HarriS, 106 U. S. 629, 687, 1 Sup. Ot. 

.1: 1]'. B. y, Orosb7. 1 Hughes, 448, Fed. Cas. No, 14,893. 
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served that It remains within the power of the state to prescribe 
such qualifications for the sWfrage as it may please, provided that 
they apply equally to persons of all races and colors. III Thus the 
amendment does not give to negroes the right to Tote independently 
of such restrictions and regulations (for example, as to age and 
residence) as are imposed by the state constitution on white citi
zens.IT But the amendment, being a pal't of the supreme law of 
the land, had the effect to annul those provisions of the constitutions 
of several of the states which restricted the exercise of the right 
of suffrage to white persons. II 

Qualificationa Piud by Stau Oonstituticm. 

Where the constitution of a state (as Is usually the case) fixes the 
qualifications of those who are to enjoy the right of sWfrage, it is 
the intention that the standards 80 set up shall remain unalter
able until ~e popular will changes to such an extent as to involve
an alteration of the organic law. In this case, it is not within the 
constitutional power of the state legislature to alter, modify, or 
dispense with the qualifications determined by the constitution. 
It is not lawful to enact statutes which would either exclude per
sons admitted by the constitution, or admit persons whom the con
stitution would shut out. No new or different qualifications can 
be prescribed, nor can any of those named by the constitution be 
a brogated.1II 

Regulation. of Electian". 
When the constitution of a state prescribes certain qualifications 

tor Toters, this contemplates and intends that the legisluture shall 
provide some mode of ascertaining and determining the existence of 
those qualifications. Consequently a law requiring the registration 
of voters is not invalid, unless it puts such unreasonable restrictions 
upon the right of sufft'age as operate actually to exclude from its 

II Narr, Suffrage & Elections, I: Morse, Cltizensblp, • 143. 
IT Anthony v. Halderman, 7 Kan. 50. 
II Wood v. Fitzgerald, 8 Or. ll68. . 
II Chase v. Miller, 41 Pa, St. 403: McCafferty v. Guyer. 59 Pa. St. 109; State 

v. Adams, 2 Stew. (Ala.) 231, 239: State v. Tuttle, CiS Wla. 4G, 8 N. W. 791: 
BoIulaDd v. HIldreth, 26 Oal. 16l. 
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exercise persons or classes of persons entitled thereto.60 So also the 
legislature may make rules relating to the method of voting, the gIv
ing of notice of elections, the creation and -functions of election offi
cers, the sufllciency of ballots, the powers and duties of canvassing 
boards, and to punish fraud, violence, intimidation, bribery, and sim· 
ilar offenses. The statutes enacting what is commonly called the 
"Australian ballot law" or system of secret voting, have been gener
ally sustained as constitutional in all their leading particulars. U 

And wht'n the constitution provides that only ballots delivered to 
voters within the polling place by the proper ofticial shall be counted, 
this empowers the legislature to provide that no ballot shall be 
counted unless indorsed "omcial ballot," and also with the name 
or initials of the judge of election.n It is also held that there il 
no constitutional objection to a law regulating the machinery of a 
political party in making nominations of candidates for public of· 
fice." 

The federal constitution provides that "the times, places, and man
ner of holding elections for senators and representatives shall be pre
scribed in each state by the legislature thereof, but the congress may 
at any time make or alter such regulations, except as to the place 
of choosing senators." It is held that this section gives congress a 
supervising power over the subject, and it may either make new reg
ulations, or add to or modify those made by the state law; and any 
regulations made by it which are inconsistent with those of the state 
will necessarily supersede the state regulations.f* While this prod. 

sion adopts the state qualiflcation as the federal qualification for the 
voter, his right to vote is based upon the constitution, and not upon 
the state law; and congress has the constitutional power to pass lawl 
for the free, pure, and safe exercise of this right." 

to Mills T. Green, 67 Fed. 818: Mayor, etc., ot Madl~on v. Wade, 88 Ga. 699, 
16 S. E. 21: People v. Holfman, 116 Ill. 587, 5 N. E. 596. 

n See De Walt T. Bartley, 146 Pa. St. 529, 24 AU. 185: Rogers v. Jacob, 
88 Ky. l'i02, 11 S. W. 513: Common Council ot Detroit v. Rush, 82 Mlch. 532, 
46 N. W. 951: Cook v. State, 90 Tenn. 407, 16 S. W. 47L 

U Slaymaker v. Pblllips (Wyo.) 42 Pac. 1049 • 
.. In re Bouse Bill No. 203, 9 Colo. 631, 21 Pac. 474 • 
.. Ex parte Siebold, 100 U. S. 371: Ex parte Clarke, Id. 899. 
•• Ex parte Yarbrough, 110 U. S. 651, 4 Sup. ct. 152. 
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FREEDOM: OF SPEECH AND OF THE PRESS. 

286. The 1lrst amendment to the constitution of the 
United States provides that congress shall make no law 
abridging the freedom of speech or of the press; and similar 
guaranties of liberty of speech and publication have been 
incorporated in the constitutions of the several states. 

Meaning oj TmnI. . 
In respect to the privileges secured by this guaranty, and with re

gard to responsibility for its abuse, there is no difference between 
"speech" and "the press." It is a mistake to suppose that there is a 
liberty of speech and a liberty of the press which are in any way dif
ferent or distinct. The constitutional provision is designed to insure 
freedom for the expression of opinion; and it makes no difference 
whatever whether the opinion be expressed orally or in print. 

No PecuJ,iar Privilege of Newgpapera. 
It has often been claimed that the publishers of newspapers, in 

view of the peculiar nature of their business of gathering and dis
seminating news, should have a more liberal exemption from liability 
to the law of libel than persons engaged in other occupations. But 
this claim has never been conceded by the courts. "The publisher of 
a newspaper," it i8 said, "possesses no immunity from liability in 
publishing a libel, other or different than any other person. The 
law makes no distinction between the newspaper publisher and any 
private person who may publish an article in a newspaper or other 
printed form; and if either abuses the right to publish his senti
ments on any subject and upon any occasion, he must defend himself 
upon the same legal ground." .. . 

No New Righl Oreared. 
It is to be noticed that the constitutional guaranty here consid

ered does not create any new right not previously understood to 
belong to the people. The language ·of the federal constitution, in 
declaring that congress shall make no law "abridging" the freedom 
of speech and of the press, implies that such freedom already ex-

.. Bronson T. Bruce, 59 Mleh. 467, 26 N. W. 871; Sweeney T. Baker, 18 W • 
. Va. 168; KIna V. Root, 4 WeneL (N. Y.) 118. 
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istro, and only intends that it shall not be inlpaired by any federal 
legislation. The same construction is also to be put upon the sim
ilar provisions in the state constitutions. It follows that, in de
termining the nature of this freedom and its limitations, we are to 
haT'e recourse to the law as it existed at the time of the adoption 
of the constitutions, and that contemporary history may be consulted 
in order to ascertain the meaning of the language employed. 

JliJaning oj IAe Guaranty. 

"It is plain," says Story, "that the language of this amendment 
imports no more than that every man shall have a right to speak, 
write, and print his opinions upon any subject Whatsoever, without 
any prior restraint, 80 always that he does not injure any other 
person in his rights, person, property, or reputation, and so always 
that he does not thereby disturb the public peace, or attempt to 
eubvert the government." U According to the supreme court of Ohio. 
"the liberty of the press, properly understood, is not inconsistent 
with the protection due to private character. It has been well de
fined as consisting in the right to publish, with impunity, the 
truth, with good motives and for justifiable ends, whether it respects 
government, magistracy, or individuals."" As respects criticisms 
upon public officials or the government of th~ state or country, how
eyer, it is now thoroughly understood that freedom of the press 
includes not only exemption from previous censorship, but also im
munity from punishment or sequestration after the publication, pro
vided that the comments made keep within the limits of truth and 
decency, and are not treasonable. The importance of this guaranty 
as a protection against tyrannoWJ oppression, and 88 a mainstay of 
popular government, cannot be exaggerated. Says the same learnoo 
commentator: ''A little attention to the history of other countries 
in other ages will teach us the vast importance of this right. It is 
notorious that eyen to this day in some foreign countries it Is a 
crime to speak on any subject, religious, philosophical, or political, 
what is contrary to the received opinions of the government or the 
institutions of the countrY, however laudable may be the design or 
however virtuous may be the motive. Even to animadvert upon the 

" 2 Stor"7. CoDat. I 1880. 
U ClncJDDatl Gazette Co. Y. TImberlake. 10 Ohio St. M8. 
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conduct of public men, of rulers, or representatives, i~ terms of the 
strictest truth and courtesy, has been and is deemed a scandal upon 
the supposed sanctity of their stations and characters, subjecting 
the party to grievous ·punishment. In some countries no works can 
be printed at all, whether of science or literature or philosophy, 
without the previous approbation ot the govel'nment." .. 

Limitation by Law of Libel. and Police Regu.lati&n8. 
Freedom of speech and of the press does not mean onrestraJned 

license. It cannot for a moment be supposed that this guaranty 
gives to every man the right to' speak. or print whatever he may 
choose, no matter .how false, maliciOUS, or injurious, without any 
responsibility for the damage he may cause. The guaranty does not 

. do away with the law of liability for defamation of character. On 
the contrary, that law is not only consistent with liberty of speech 
and of the press, but is also one of the safeguards of those who ma.\" 
use, but do not abuse, this liberty. By the common law, and by 
statute law in the states, one who publishes libelous attacks upon 
another, with malicious intent to do him injury, is amenable to the 
criminal law; and there is also a liability in damages to the party 
injured. Exceptions to this rule are found in the case of what are 
called "privileged communications." These will be noticed later. 

The liberty of the press is also limited, but not abridged, by laws 
passed in the exercise of the police power, for the protection of the 
moral health of the community. At common law, blasphemous pub
lications, and also all such as tended, by their obscenity or inde
cency, to debauch the minds of the public and corrupt their moralH. 
were punishable. And it is undoubtedly within the competence of 
the several states to enact laws for the punishment of such offenses. 
without infringing upon private rights secured by- the guaranty of 
free speech. Thus, the constitutional provision does not prevent a 
state legislature from enacting laws intended to prevent the publi
cation and sale of newspapers especially de\"otl'd to the publica
tion of scandals and accounts of obscene and immoral conduct" 

4t 2 Story, Const. 11881. Under tbls constitutional provisIon. tbe lelrtslature 
bas no power to pass an act "to prohibit the active participation In politics of 
certain officers of the state government." Louthan v. Com., 79 Va. 196. 

10 In re Banks, 56 Kan. 242, 42 Pac. 693; Preston v. Finley, 72 Fed. 850. 
But a clty cannot pesl an ordlnance declarlnJ a named newspaper a pubUe 
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The same power belongs to the United States, within the territory 
subject to its exclusive jurisdiction and with respect to the subjects 
committed to its exclusive care. Thus, the act of congress pro
hibiting the use of the' mails for the transmission of obscene mat· 
ter is not unconstitutional as being in contravention of the first 
amendment.1I 

SAME-CRITICISMS OF GOVERNMENT. 

2~6. The guaranty of tree speech and publication se
cures to the citizen the right freely to criticise the nature, 
operations, institutions, plans, or measures of the govern
ment, provided only that such criticisms are not made with 
a purpose of inciting the people to treason or rebellion. 

Bnglish Law of SeduWua Libell. 
In Great Britain, "every person commits a misdemeanor who pub

lishes (verbally or otherwise) any words or any document with 0. 

seditious intention. Now, a seditious 'intention means an intention 
to bring into hatred or contempt or to excite disaffection against the 
queen or the government and constitution of the United Kingdom 
as bylaw established, or either house of parliament, or the admin
istration of justice, or to excite British subjects to attempt other
wise than by lawful means the alteration of any matter in church 
or state by law established, or to promote feelings of ill will and 
hostllity between different classes. And if the matter published 
is contained in a written or printed document, the publisher is guilty 
of publishing a seditious libel. The law, It Is true, permits the pub
lication of statements ~eant only to show that the crown has been 
misled, or that the government has committed errors, or to point 
out defects in the government or constitution with a view to their 
legal remedy, or with a view to recommend alterations in church or 
state by legal means, and, in short, sanctions criticism on public af
fairs which is bona fide intended to recommend the reform of ex
iating institutions by legal methods. But anyone will see at once 

nulaaDce and torblddlq Ita Bale In the clq. Ex parte Neill, 32 TeL Cr. R. 275, 
228. W. 923. 

"11. S. T. Harmon, 46 Fed. 414. 
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that the legal definition of a seditious libel might easily be 80 used 
as to check a great deal of what is ordinarily considered allowable 
discussion, and would, it rigidly enforced, be inconsistent with pre
vailing forms of political agitation."" This remains the law of Eng
land to the present day. 

Prosecutions for seditious libel have been very numerous and un
sparing in several periods of English history, particularly during 
the civil wars and under the early Hanoverian monarchs. II This 
method of repressing the expression of public opinion was a power
ful engine in the hands of the crown and ministers, but was wielded 
with such severity, and enforced with such dangerous encroachment. 
upon the fundamental rights and liberties of individuals, as to 
arouse storms of popular indignation, and excite the very disaJrec
tion which it was intended to subdue. Conspicuous illustrations of 
criminal proceedings of this sort are found in the trial of Wilkes, the 
author of the ''North Briton,"16 in 1764, and of the printers and pub
lishers of the "Lette1'8 of Junius," a few years later. Beside the 
main question involved in case's of this kind, as to the natural right 
of free thought and speech, great popular resentment was incurred 
by the officers and judges of the crown for the manner in which such 
trials were conducted. Not only were they prosecuted with the ut
most rigor, and followed by the most cruel punishments, but by 

III Dicey, CoDst. (4th Ed.) 231, 232. 
18 In 1791, the attorney general stated that In the last 81 yean there bad 

been 70 prosecutions tor seditious libel, and about 50 convictions; 12 had re
ceived severe sentences, and in 5 cases the pillory had formed part of the pun
Ishment. 2 May, Canst. Blst. p. 112. Such prosecutions were not unknown In 
the American colonle8. In 1735. In New York Olty, John Peter Zenger, a 
printer and publisher of a newspaper. was tried on a criminal Information 
1Iled by the attorney general for seditious libel. The gist of the charge was 
his having puhllsh~ In his newspaper crltlclsms of the governor and council 
of the province of New York, charging them with Injustice, tyrannical encroach· 
ments upon the rights of the people, and lllega! actions In their offtclal char
acter. After a trial In which the moststrenllous. efforts were made to bring 
about his conviction, and as able efforts In his defense. the jury brought III a 
verdict of not guilty, In the teeth of the charge of Chief Justice De Laneey. 
After the trial, the mayor and council ot New York presented the freedom 
ot the clty, 10 a gold box, to Andrew Hamilton, counsel tor Zenger. Zeqer'. 
Case, 11 Bow. St. Tr. 675 . 

•• WUkea' Case, 19 Bow. st. Tr. 10m. 
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means of ex omcio Informations filed by the attorney general the 
prisoner was deprived of his right to the intervention of a grand 
jury, and by the rulings of Lord Mansfield (that the jury were to 
pass upon the question of publication alone, leaving the criminality 
of the alleged libel to be decided by the court) the defendant was 
practically debarred from the hope of an acquittal by the firmness 
and courage of his peers. Moreover, general warrants" were is
sued, authorizing omcers to search private houses and papers for the 
evidences of guilt under these laws. But the strength of public 
opinion was not without its effect. Fox's Libel Act reversed the 
rul~ laid down by Lord Mansfield, and made the jury judges of 
the law in libel cases. General warrants were declared illegal. And 
although the attorney general's information still supplied the place 
of an indictment, there ensued a brief period when prosecutions of 
this sort were more rarely brought, and, when pressed, more frf'
quently resulted in acquittal, as juries gathered more courage. But 
during the period of the French Revolution, the fears of the govern
ment being much excited by the spread of democratic opinions and 
the circulation of Jacobin literature and tractates favorable to the 
right of revolution, the law against seditious libels was again put into 
active and unrelenting operation, both in England and Scotland. Un
til the closing years of the century, persecution of the press was rife, 
and although it is true that many pestilent and irresponsible agitators 
were justly punished for abuses of the liberty of speech, yet it is 
equally true that there were numerous examples of tyrannical sen
tences imposed upon the leaders of public opinion. During the next 
generation, prosecutions for libels upon the government were of les~ 
frequent occurrence; but they continued to be used as an occasional 
weapon In the hands of the ministry in power until about 1830, b.'" 
which time, it is said, the temper of the people was such that they 
would no longer bear with complacency a harsh execution of th(' 
libel laws. "Since that time, the utmost latitude of criticism and 
invective has been permitted to the press in discussing public men 
and measures. The law has rarely been appealed to, even for the 
exposure of malignity and falsehood. Prosecutions for libel, like 
the censorship, have fallen out of our constitutional system. When 

II See ante, p. I50IL 
BL.CONBT.L.-IIl 
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the press errs, it is by the press itself that its errors are left to be 
corrected." .. 

Pre88 Laws oj Continental Europe. 
In most of the countries on the continent of Europe, the press is 

subjected, more or less fully, to the supervision of the government, 
and its freedom of expression is restricted by severe laws. In Rus
sia, there exists an official censorship, and no books or papers are 
allowed to be printed, or sold upon their importation from abroad, 
until they have been approved by the imperial censors. In Germany 
and Italy, while there is no previous censorship, newspapers, and 
even private writers, are required to observe the utmost circumspec
tion in their comments upon public affairs. Criticisms of the rulers, 
in either their public or private capacity, may be construed as "lese 
majest~," and punished by fine or imprisonment Animadversions 
upon the conduct of the government, or upon its policy, plans, or 
management of the national affairs, jf displeasing to those in power. 
may be followed by the sequestration of the offendling journal and 
fines imposed upon its publishers. 

Oritici8m of GOI1ml7l&mt in America • 
. In our own country, the freedom of the press, In Its relations to 

the government, is absolute. There are no laws to restrain thE' 
widest and fullest discussion of the affairs of the public and the 
most ardent and impassioned criticism of governmental policy and 
acts. Even opinions hostile to our system of government and our in
stitutions are allowed perfectly free expression. Even the anarchist 
is not punished for his incendiary utterances, nor subjected to any 
restraint until he commits a breach of the peace. But publications 
relating to conspiracies to subvert the government, or tending to in
cite the people to treason or rebellion, would not be within the rea
son which protects the freedom of the press. The only known ex
ample in America of an attempt to restrain seditious publications 
was the SeGition Law of 1798. This act of congress provided for 
the punishment of all unlawful combinations and conspiracies to op
pose the measures of the government, or to impede the operation ot 

II 2 May, CoDSt. Blat. p. 218. The reader w1l1 find aD excellent historical 
c1l8cuaIOD of tbJa subject In the volume referred to. OD psgee 102-213. 
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the laws, or to intimidate and prevent any officer of the United 
States from undertaking or executing his duty. It also provided for 
a public presentation and punishment, by fine and imprisonment, of 
all persons who should write, print, utter, or publish any false, 
scandalous, and malicious writing or writings against the govern
ment of the United States, or either house of congress, or the Presi
dent, with an intent to defaml7 them or bring them into contempt or 
disrepute, or to excite against them the hatred of the good people of 
the United States, or to excite the people to oppose any law or act of 
the President in pursuance of law or his constitutional powers, or to 
resist or oppose or defeat any law, or to aid, encourage, or abet any 
hostile de$igns of any foreign nation against the United States. But 
this act was one of the principal causes of the downfall of the party 
which enacted it, was always regarded as foreign to the spirit of our 
institutions. and was consigned to oblivion, after a brief career, 
without regret. 

SAMB-CENSORsmp OF THE PRESS. 

287. The constitutional guaranty of freedom of speech 
and of the press forbids any censorship of the press, or 
any requirement of oftlcial approval or license as a condi
tion precedent to publication. 

In England, a decree of the court of star chamber llmited the num
ber of printers and of presses, and prohibited new publications un
less previously approved by proper licensers. After the fall of this 
jurisdiction, the parliament assumed the same power during the pe
riod of the commonwealth, and after the restoration of Charles n. 
a statute on the same subject was passed founded principally upon 
the star chamber decree. This act was continued for some years 
after the Revolution of 1688. Many attempts were made by the gov
ernment to keep it in force, but it was not strongly resisted by parlia
ment, and it expired in 1694, and has never since been revived. "To 
this very hour," says Story, "the liberty of the press in England 
Iiltands upon this negative foundation. The power to restrain it is 
dormant, not dead. It has never constituted an article of any of her 
numerous bills of rights; and that of the Bevolution ot 1688, after 
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securing other civil aad political privileges, left this without notice, 
as unworthy of care or fit for restraint." IT As an example of a 8pe
cies of restraint of the press which still exists in England, thougb 
perhaps somewhat in the nature of a police regulation, we may men
tion an act of parliament passed in 1843, which provides that all 
new plays must be submitted to the lord chamberlain for his exam
ination and approval; and when he shall be of the opinion that it is 
fitting for the preservation of good manners, decorum, or of the pub
lic peace so to do, he may forbid the acting or representation of any 
such play or part thereof anywhere in Great Britain or in such the
aters as he may specify, and either absolutely or for such time a8 he 
shall see ft.t. II Censorship of the press, as we have mentipned, 8till 
exists in a rigorous form in Russia. But in the United States, no 
such restraint upon the freedom of publication haa ever been at
tempted, or would for a moment be tolerated. It is clearly and in
dubitably prohibited by the constitutional provisions under consid
eration. 

BAME-PRIVILEGED COMMUNICATIONS. 

238. In the law of Ubel and slander, "privilege" means 
the exemption of the person uttering or publisbing the 
matter oomplained of from responsibility, clvil or crim
inal, although the words may have caused damage and 
may be in fact false. Privilege is of two kinds: 

(a) Absolute. 
(b) Conditional. 

239. Absolute privilege exempts from all responsibility" 
without any consideration of motive or design. 

240. Conditional privilege protects the person in case 
his statement, though unfounded bi fact, was made for 
proper ends and from justiftable motives. 

241. Absolute privilege attaches to statements made, ill 
the Une of their duty, by--

(a) Members of the leglslative bodies. 

., 2 StOI7. 00DIt.11882. II Stat. 6 4: 7 VIet. eo 68. 
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(b) The principal ofllcers of the executive branch of 
the government. 

(0) Participants in judicial proceedings. 

942. Oonditionally privileged oommunications include 
the following: 

(a) Published reports of judicial proceedings. 
(b) Criticisms of pubUc ofllcers. 
(c) Oriticisms of candidates for pubUc ofllce. 
(d) Criticisms of courts and judges. 
(e) Oriticisms of Uterary compositions . 

.AbBolua Privilege-Legialatore. 
One of the highest kinds of privilege known to the law is that of 

the members of legislative bodies, in respect to utterances or publi
cations made by them in the discharge of their publio duties. The 
federal constitution provides that senators and representatives "for 
any speech or debate in either house shall not be questioned in any 
other place." Article 1, § 6. And similar provisions are found in the 
constitutions of most, if not all, of the states. This privilege ought 
not to be construed strictly, but liberally. It should not be conftned 
to delivering an opinion, uttering a speech, or haranguing in debate, 
but extended to the giving of a vote, to the making of a written re
port, and to every other act resulting from the nature and in the 
execution of the office, whether upon the floor of the house or in 
committees, and also in the oftlcial publications of the proceedings 
of the legislative body. 

&me-Pvblic O,fficera. 
While inferior public officers are amenable to the laws If they at· 

tempt to make their office a cover for malicious and unfounded 
attacks upon private character, yet it is not to be supposed that the 
chief executive magistrates of the Union and the states could be held 
accountable in the courts for anything said or published by them 
in their official capacity and in the line of their official duty, how
ever injuriously their utterances may reflect upon the reputation of 
private persons. And the same exemption belongs to judges and 
judicial officers of all kinds when acting within the limits of their 
jurisdiction. 
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Sa:m~-ParticipantB in Judicial Procuding •• 

All statements legitimately made in the course of judicial proceed
ings are privileged. This privilege extends alike to parties, counsel, 
witnesses, jurors, and judges; and it does not in any respect depend 
upon the bona fides of the person. The occasion on which such a 
communication is made is absolutely privileged, and the only ques
tions are whether the occasion existed, and whether the matter 
complained of was pertinent to the occasion." For instance, state
ments made in affidavits, or orally, as a basi~ for an inquiry Into an 
alleged crime, or for the purpose of setting in motion the machinery 
of the criminal law, are within this privilege. "Every one haT'ing 
reasonable and probable grounds for believing that a crime bas 
been committed has the right to communicate his belief to the ma~
istrate liaving jurisdiction of the offense." And consequently stute
ments which are false in fact, and would be otherwise actionable, 
are privileged if made in an affidavit or other paper addressed to a 
magistrate, for the purpose of causing a warrant of arrest or a search 
warrant to issue, or to a grand jury for the purpose of procuring an 
indictment.eo For, said the judges in an early case, if such stat 1"

ments would maintain an action, "no other would come to a justi('(' 
to make complaint and to inform him of any felony." II If, there
fore, such a communication is "apparently pertinent, it is absolutely 
exempt from the legal imputation of slander; and the party injured 
is turned round to a different remedy, an action for malicious prose
cution, wherein he is bound to prove in the first instance, not merely' 
that the communication was made in bad faith, but that it was not 
countenanced by probable cause." n The same principle applies to 
documents properly and pertinently filed in a judicial proceeding 
after its inauguration. No action will lie for defamatory statements 
made or sworn in the course of a cause before a court of compeotent 
jurisdiction. All documents necessary to the conduct of the c&use-. 

II Gardemal v. MeWnUams, 48 La. Ann. 4M, 9 South. 106. 
eo Townsb. Sland. 4: L •• 220; Vogel v. Gruu, 110 U. S. 311, 4 Sup. Ot. 12~ 

Lister v. Perryman, L. R. 4 H. L. 521; Randall v. Hamilton, 45 La. Ann. 
1184, 14 South. 73; Eames v. Whittaker, 123 Mnss. 342; Ball T. Rawlea. 93 
cal. 222, 28 Pac. 937: Warden v. Whalen, 8 Pa. Co. Ct. R. 660. 

n Ram v. Lamley, But. 113. 
n Boward v. Thompson, 21 Wend. (N. Y.) 819, 325. 
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such as pleadings, affidavits, and instructions to counsel, are priv
ileged." But still this privilege cannot be abused. If it appears 
that a statement made in an affidavit in a judicial proceeding was 
defamatory, wholly gratuitous and irrelevant, known to be falae, and 
published with malice and without cause or justification, it will BUp

port an action." 
The judge presiding at a trial is of course entirely exempt from 

responsibility for what he may say in regard to the case, the parties, 
or the evidence; and the same is true of the jurors in their discus
sion of the case and their deliberations while making up the verdict. 
Neither will any action of slander lie against a witness for evidence 
gi\'en by him in a judicial proceeding, pertinent and material to the 
cause, and in response to questions put to him by court or counsel, 
eyen though such evidence was false and maJiciou~ly designed to in
jure another." But if the witness takes advantage of his position 
to gratify his personal spite, and goes out of his way to cast injurious 
reflections upon the character or conduct of another, speaking falsely 
and maliciously with regard to a matter that has no relation or ref
erence to the subject of investigation, he is not protected from the 
consequences of his tortious act." "A witness in the box," says Od
gers, "is absolutely privileged in answering all the questions asked 
him by counsel on either side; and even if he volunteers an observa
tion, still if it has reference to the matter in issue, or fairly arises 
out of any question asked him by counsel, such observation will also 
be privileged. But a remark made by a witness in the box, wholly 
irrelevant to the matter of inquiry, uncalled for by any question of 
counsel, and introduced by the witness maliciously for his own pur
poses, would not be privileged." n Another and very important case 
of absolute privilege is that of a lawyer addrt'sldng the court or jury 
on his client's case. He is not to be held accountable for his com-

II Odgers, Sland. 4: L. 187; Henderson v. Broomhead, 4 Hurl. 4: N. 569. 
It Sherwood v. Powell, 61 MinD. 479, 63 N. W. 1103 • 
.. Seaman v. Netherclltt. 2 C. P. Dlv_ 53; Allen v. Crofoot, 2 Wend. (N. Y.) 

515; Calkins v. Sumner, 13 Wis. 193; Crecelius v. Bierman, 59 Mo. App. 513: 
Baldwin v. Hutchison, 8 Ind. App. 454, 35 N. E. 711; McLaughlin v. Charles, 
60 Hun, 239, 14 N. Y. Supp. 608; Etchison v. PergersoD, 88 Ga. 620, 15 S. E. 
eso . 

.. Hunckel T. VoneHr, 69 Mde 179, 14 Atl. 500, per Robinson, J .. d1aaentlnc. 
" Od&era, SlIUId. • L. i9L 
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m('nts upon the evidence, the witnesses, or the opposing party, nor 
can they be made the basis of an action against him. Thus, though 
an attorney, on the trial of his client on a criminal charge, in com· 
menting upon the testimony of a witness who has given evidence 
tending to sustain the charge, may, during his argument, accuse 
such witness of perjury, in regard to matters to which he has testi· 
fied pertinent to the inquiry in hand, he is not liable to an action of 
slander." 

Conditional Privilege-lUports of Judicial Proceeding •• 
It is always permissible to publish the proceedings of the courts, 

if it is done impartially and truthfully, and without intent to retlect 
injuriously upon the character of any party concerned. "The publi· 
cation, without malice, of an accurate report of what has been said 
or done in a judicial proceeding in a court of justice, is a privileged 
publication, although what was said or done would, but for the priv. 
Uege, be libelous against an individual and actionable at his suit; 
and this is true although what is published purports to be, and is, a 
report not of the whole judicial proceeding, but only of a separate 
part of it, if the report of that part is an accurate report thereof and 
published without malice."" "The publi~tion of a fair and true 
report of any judicial proceeding without malice is privileged. This 
was substantially the rule at common law, and was founded on the 
principle that the advantage to the community from publicity of pro
ceedings in courts of justice was deemed so great .that the occasional 
inconvenience resulting from it to individuals should yield to the 
public good. The publication of such proceedings is treated as made 
without reference to the individuals concerned, and solely for the 
information and benetlt of society, until the contrary appears; and 
therefore the presumption of malice does not arise and such pub
lication is privileged." TO But the privilege extends only to an actual 
record of the proceedings. Comments upon the case or upon the 
evidence, remarks upon the character or history of the parties COD" 

cerned, descriptive headings; observations and innuendoes are not 

.. JennJngs v. PaIne, 4 WIs. 358 • 

.. Macdougall T. KnIght, 25 Q. B. DIT. 1. 
TD SalIsbury v. Advertiser Co., 45 Hun, 120. And lee Johns v. PubllsbiDl 

00. (Super. N. Y.) 19 N. Y. Supp. 8; HawklDs T. Printing Co., 10 Il0l0. App. 
11L 
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privileged; if unfair, false, or defamatory, they are libe~ous, and may 
be punished as auch.n Neither does the privilege extend to the re· 
porting of such proceedings as are merely preliminary or ex parte. 
''If the publisher of a newspaper," says the supreme court of Ohio, 
''may, in virtue of his vocation, without responsibility, publish the 
details of every criminal charge made before a police officer, how· 
ever groundless, and whether emanating from the mistake or the 
malice of a third person, then must private character be indeed im· 
perfectly protected. Such publications not only_ inflict an injury of 
the same kind with any other species of defamation, but their tenden· 
ey is also to interfere with the fair nnd impartial administration of 
justice, by poisoning the public mind and creating a prejudic~ 

against a party whom the law still 1,resumes to be innocent." T2 

The proceedings before a grand jury a re not proceedings before a 
judicial body, in the sense that the publication of such proceedings 
Is privileged." But one is not punishable for publishing a report of 
a legislative committee, although it retlects upon the character of 
an individual. U 

~ 0ritU:ism oj Pub1i.c Ojfictn. 

In the class of conditionally privileged communications are in
eluded criticisms upon the official character or conduct of a public 
-officer. Such criticisms are not actionable if made with an honest 
design to enlighten the public and for their interest and benefit, but 
they are punishable if made with a malicious design to injure or 
degrade the individual. "The official act of a public functionary," 
-says the court in New York, "may be freely criticised, and entire 
freedom of expression used in argument, sarcasm, and ridicule upon 
the act itself, and then the occasion will excuse evel'ything but ac
tual malice and evil purpose in the critic." But "the occasion will 
not of itself excuse an aspersive attack upon the character or mo
tives of the officer; and to be f!xcused, the critic must show the truth 
-of what he has uttered of that kind." n A publication, therefore, 
which would be a libel on a private person may not be a libel on a 

U Thompson v. PowDlng, 15 Nev. 196. 
U Cincinnati Gazette Co. v. Timberlake, 10 Ohio St. 548. 
U McCabe v. Cauldwell, 18 Abb. Prac. (N. Y.) 877. 
"Rex v. Wright, 8 Term R. 293. 
'U HamUtoo v. Eno.81 N. Y. 116. 
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person acting in a public capacity; but any imputation of unjust or 
corrupt moth'es is equally libelous in either case.1I Thus, it is a 
libel to charge a member of the legislature with acting corruptly in 
his olUcial capacity, or with being induced by some pecuniary or 
valuable consideration to act in a particular manner upon mattenl 
coming before him as a legislator." So, a charge that a financial 
statement of a county by the county auditor was false, and that 
an officer who would swear to one lie would swear to another, is So 

libel." Further, in applying the rule of fair and reasonable com
ment upon the public conduct of an officer, the courts will not be 
illiberal in measuring the degree of warmth and vigor which the 
writer may infuse into his language. But when such criticism turns 
into gibes, taunts, or sneers, or personal insult or derision, directed 
against his physical peculiarities, his idiosyncrasies of manner, 01' 

his name, calculated to bring him into ridicule and contempt, thP. 
limits of privilege are overstepped and the article becomes a libel. n 

And again, false and defamatory words in regard to a public officer. 
spoken or published of him as an individual, are not privileged on 
the ground that they related to a matter of public interest, and were 
spoken or published in good faith. so 

Same-Oriticism of Oandidates for 0jJic& 
A similar rule obtains in regard to criticisms upon the char

acter, history, or fitness of a candidate for public office. elective 
or appointive. "The fitness and qualification of a candidate for 
an elective office may be a subject for the freest scrutiny and in
vestigation, either by the proprietor of a newspaper or by a voter or 
other person having an interest in the matter, and much latitudt.> 
must be allowed in the publication, for the information of voters, of 
charges affecting the fitness of a candidate for the place he seeks. 
so long as it is done honestly and without malice. Nor will such 
publication be actionable without proof of express malice, although 
it may be harsh, unjust, and unnecessarily severe, for these are mat-

.,. Parmtter v. Coupland, 6 MeeR. It W. lOG. 
T7 Wilson v. Noonan, 23 Wis. 105; State v. Schmitt, f9 N. 1. Law, 5'i9. 9 At!. 

'l7f. 
11 Prosser v. Callis, 117 Indo lOG, 19 N. lit 735. 
U BuckstaJr v. Viall, Sf Wia. 129,54 N. W. 111 • 
•• Post Pub. 00. Y. !4olone7. 50 Ohio St. 71, 33 N. lil. 921. 
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ters of opinion of which the party making the publication has a right 
to judge for himself. In the case of such a publication, the occasion 
rebuts the inference of malice which the law would otherwise raise 
from its falsity, and no right of action exists, even though the char· 
acter of the party has suffered, unless he is able to riliow the ex· 
istence of actual malice. But when the publication attacks the pri· 
vate character of a candidate by falsely imputing to him a crime, it 
is not privileged by the occasion, either absolutely or qualifiedly, 
but is actionable per se, the law implying malice; and itis no justi· 
fication that the publication was made with an honest belief in its 
truth, in good faith, and for the purpose of influencing voters. Such 
publications can only be justifled by proof of their truth." 81 The 
mental qualiflcations of a candidate for public office, no less than 
his character and his fitness in other respects, are open to fair dis· 
cussion, and it is not libelous to argue that he has not sufficient 
education or intelligence to discharge the duties of the office in' a 
proper manner, provided the writer's arguments are fair and based 
on fact. But it is not permissible falsely to charge him with having 
spoken or written words which, if actually uttered by him, would 
show him to be utterly illiterate and stupid.8I 

Sama-Oritici8m of Court.a and Judges. 
It is the right of the citizen to comment upon the decisions and 

actions of the courts of justice, and to discuss their correctness, the 
fitness or unfitness of the judges for their stations, and the fidelity 
with which they perform their duties; but he has no right to at· 
tempt, by defamatory publications, to degrade the tribunal, destroy 
public confidence in it, and dispose the community to disregard its 
orders and decrees. Such publications are an abuse of the liberty of 
the press, and are punishable.1I Thus, to say of a judge that he 
will allow his political predilections to influence his judicial action 
in favor of his fellow partisans, is libelous, and not. privileged." 
Bp, also, an article charging a judge with maintaining a secret part· 
nership in the business of the law with his son, the latter being a 

81 Upton v. Hume,24 Or. 420, 83 Pac. 810. And see Wheaton v. Beecher, 
66 Mich. 807,83 N. W.lS03; Hallam v. Publishing Co., 55 Fed. ~ 
II Belknap v. Ball, 8S Mich. 583, 47 N. W. 674-
II State v. Morrill, 16 Ark. 384. 
" In re Moore, 63 N .. 0. 897. 
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member of the bar in active practice, with the Inference that the 
judge receives fees from parties to cases coming before him In his 
court, amounts to a charge of misconduct in omce, and is libelous 
if not true. II And, again, an article imputing to a judge engaged 
in the trial of a cause such conduct in respect to the case upon 
trial as, if true, would render him an unfit person to preside at the 
trial, is libelous and a contempt of court." 

Samr-OrUiciam oj lAUra", Compoaition&. 
Criticisms of books and other literature offered to the public are 

privileged provided they are honest. and fair, made in good faith, 
and not used as a cloak to cover an injurious personal attack upon 
the writer. . It is not libelous to ridicule a literary composition, or 
the author of it, in so far as he has embodied himself in his work; 
and if he is not followed into domestic life for the purpose of pe1'8Onai 
slander, he cannot maintain an action for any damage he may suffer 
in consequence of thus being rendered ridiculous." To say of a pub
lished pamphlet, dealing with a public question, that it is "the 
effusion of a crank," is not necessarily libelous. To make it 80, it 
must be shown that the word "crank" carries a defamatory mean
ing, and that the plaintiff has been specially damaged. II 

Jury at Judgu of 1M LaID. 
In the constitutions of many of the states, It is provided that, in 

prosecutions for libel, the jury shall be judges of the law. This pro
vision is in furtherance of the right of free speech, or was intended 
to be so. . For it is historically due to the early disposition of the Eng
lish courts (before alluded to, and particularly with reference to 
Lord Mansfield) to limit the province of the jury to the single fact 
of publication, reserving to the court the right to determine whether 
or not the publication In question was libelous. Such a constitu· 
tional provision makes the latter question, no lesa than the former, 
a subject for the sole decision of the jury • 

.. Royce T. Malone;y, ISS vt. 487,5 Atl. 89IS. 

.. M;yera T. State, 46 OhIo St. 473, 22 N. III. 4&. 
If Oarr v. Hood, 1 camp. SM, DOte. 

.. Walke): T. TrIbune 00., 29 Fed. 827. 
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THE RIGHT OF ABBEJIBLY AND PETITION. 

M3. The 1l1"st amendment to the federal cODstitution pro
vides that "congre88 shall make no law abridging the right 
of the people peaceably to assemble and to petition the 
government for a redreas of grievances." 

This clause was probably suggested by the fifth declaration of the 
English Hill of Rights, palJsed in the first year of William and Mary, 
after the revolution of 1688, wherein the right of the subject to 

petition the king is set forth. But the right secured is 80 essential 
to a free government that it would probably be regarded as inherent 
in the nature of our republican systems, even if it were not expressly 
placed under the protection of the constitution. The prohibition. 
however, is here laid only upon congress. It is intended as a pro
tection against federal action alone. But the right of the people 
peaceably to assemble for the purpose of petitioning congress for 
a redress of grievances, or for anything else connected with the 
powers or duties of the national government, is an attribute of 
national citizenship, and as such under the protection of and guaran· 
tied by the United States. The very idea of a government repub· 
lican in form implies that right, and an invasion of it presents a 
case within the sovereignty of the United States." 

It will be noticed that two separate, though related, rights are 
here secured. It is not that the right to assemble for the purpose of 
framing or presenting petitions is guarantied. But the people have 
the right to assemble for lawful purposes, though no petition is In· 
eluded within the scope of those purposes. But since assemblages 
for commercial, social, religious, or commemorative purposes are 
sufficiently cared for in .other provisions of the various constitutions. 
the importance ~f the clause under consideration will principally 
be apparent in connection with political meetings. And here the 
right of assembly will Include not only the meetings and conven
tions fa mf1iar in our political methods, but also the assemblage 
of those who have no standing as voters, when held with a view to 
secure political recognition or urge the repeal of oppressive laWL 

II U. 8. T. Crn!kabank, 92 U. 8.542. 
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Dut the right of assembly and petition is not absolutely unre
stricted. It must be exercised "peaceably." By this is meant that 
assemblies must be for lawful purposes and must not be tumultuous 
or riotous in their character, and that petitions must not be of a 
seditious nature, nor accompanied by any parade of force or show 
of intimidation or threats.Do If these conditions are violated, the PUI-

ticipants become amenable to the criminal laws, and cannot complain 
that their lawful rights are abridged. This principle may be illUB
trated by certain facts from English constitutional history which 
preceded the adoption of our own constitution. It is a maxim of 
the law of England that the subject has a right to prefer petitions 
for the redress of grievances. This right was fully and triumphantly 
vindicated upon the trial and acquittal of the seven bishops, in the 
fourth year of James IT., and the result of that trial has always been 
regarded a8 one of the most notable victories of the law against at
tempts at tyrannical oppression of the people.1Il Yet at that very 
time there waa on the statute book an act against "tumultuous peti
tioning," wherein it waa provided that not more than twenty names 
should be signed to any petition to the king or either house of par
liament for any alteration of matters established by law in church or 
state, unless the contents thereof were previously appro\"ed, in the 
country, by three justices or the majority of the grand jury at the 
assizes or quarter sessions, and in London, by the lord mayor, alder
men, and common council, and that no petition should be delivered 
hy a company of more than ten persons. 0: Afterwards came th~ 
Bill of Rights, wherein it was declared "that it is the right of the 
subjects to petition the king, and all commitments and prosecutions 
for such petitioning are UlegaL" But the statute referred to was 
not repealed by this declaration, and it is still in force in England, 
though probably entirely a dead letter. The distinction which it 
introduced, between lawful and peaceable petitioning and such pro
ceedings as are riotous or tumultuous, has bt.come a recognized part 
of the English law, though the specific provisions of the statute are 
no longer regarded. This was made apparent upon the trial of Lord 

to See Com. v. Abrahams, 156 Mass. 57, 30 N. E.79. 
Il Case ot The Seven Bishops, 12 How. St. Tr. 183, Broom, Const. Law, 406 . 
.. Stat. 13 Car. II. St. 1, Co 5. 
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George Gordon for high treason, in 178L The followers of this noble
man, in immense numbers, presenting the petition of the Protestant 
Association, had besieged parliament in its veI"Y house with threats, 
violence, and rioting. On this trial, Lord Mansfield charged the 
grand jUI"J that "to petition for the passing or repeal of any act 1s 
the undoubted inherent birthright of eveI"Y British subject, but under 
the name and color of petitioning to assume command, and to dictate 
to the legislature, is the annihilation of all order and government. 
Fatal experience had shown thE' mischief of tumultuous petitioning, 
in the course of that contest, in the reign of Charles I., which ended 
in the overthrow of the monarchy, and the df'struction of the consti-

tution; and one of the first laws after the restor-ation of legal gov
ernment was a statute passed in the 13th year of Charles IT., cnact
ing that no petition to the king or either house of parliament for 
altE'ration of matters established by law in church or state, shall be 
signed by more than twenty names or delivered by more than ten 
persona. In· opposition to this law, the petition in question was 
signed and delivered by many thousands, and in defiance of principles 
more ancient and more important than any regulations upon the sub
ject of petitiOning. The desire of that petition was to be effected by 
the terror of the multitude that accompanied it through the streets, 
classed, arranged, and distinguished as directed by the advertise
men t~." 113 

The meaning of this clause in the first amendment to the federal 
constitution was brought into prominent light, and its effect ear
nestly debated, in 1836 and 1837, when the house of representatives 
adopted a resolution that all petitions relating in any manner to the 
subject of slaveI"Y or the question of its abolition should be laid on the 
table, without being either printed or referred, and that no further 
action whatever should be had upon them. But no important rule 
or principle was established, and the resolution itself, with the de
bates which accompanied it, are now of historical interest only_ U 

The right of petition would be of but little value if the persons ex· 
ercising it were afterwards liable to be punished for their use of the 
privilege. "I take it to be undeniable," says a learned judge, "thai 

la Proceedings agall18t Lord George Gordon, 21 How. st. Tr. 481. 
"See 2 Vall Holat, Oonat. Blat. U. S. pp: 245-262. 
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the right of petition, as that expression is used in the constitution of 
the state, means the right of every being, natural and artificial, to 
apply to any department of government, including the legislature, 
for the redress of grievances or the bestowal of right, and is a further 
guaranty of the enjoyment of such redress or right when obtained, 
free from all forfeiture or penalty for having sought or obtained 
it."" And it Is a well-settled principle of law that petitions anel 
memorials are privileged (so that the authors or signers of them are 
exempt from all liability, under the law of libel, for the statement. 
made in them) if they are made in goq.d faith and for a proper 
purpose, by a party having an interest in the matter to a party hal" 
ing an interest or a power to act.·· Thus, for example, a letter or 
petition addressed to the President, the governor ot a state, or any 
public officer having the power to act in the matter, complaining of 
misconduct in an inferior officer, or containing accusations against 
him, and demanding his removal from office, is not a libel If it was 
written as a bona fide complaint, to obtain redress for a grievance 
which the party really believed he had suffered. Such petitions are 
so far of the nature of judicial proceedings that the accuser is not 
held to prove the truth of them, nor is he responsible for the in· 
jury they may do to the person accused, unlel!l8 they were founded 
in malice and made wantonly and without probable cause." A 
communication intended to be made to the. proper authority, respect
ing matters affecting the honesty of a public employ~, Is privileged, 
if made in good faith and without any personal malicious motive, al
though in fact it is addressed and delivered to the wrong person." 

.. CItizens' Bank of Louisiana v. Board or. AB8eIIBOrs of Orleans. M Fed. i3. 
•• HarriBOD v. Bush, 5 El. &: Bl. 844; Wright v. Lothrop, 149 HUB. 38G. 21 

N. E. 968; Odgers, Bland. &: L. 220. 
n Woodward v. Lander, 6 Car. &: P. M8; Gray Y. Pentland, J Bq. 6 B. 

(Pa.) 28; Kent v. Bongartz, 15 R. 1.72, 22 Atl. 1028. 
•• BearD T. Dixon, , Foat. " F. 2150. 
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DISFBA.lfCHISElIElfT. 

844. In the United States, disfranchisement 8ldsts only 
as a pllDisbm ent for crime or as a consequence of conv1o
tion thereof. It may include-

Ca) Loss of the right of su1frage. 
(b) DisquaWlcation to be a witness in Judicial proceed

ings. 
Cc) DisquaWlcation to hold public 01l1ce. 

J[«&ning of Dit(ra:nchiM:m.ent.. 
Disfranchisement is defined as the act of depriving a person of 

franchises formerly held by him. In public law, it is applied ell

pecially to the taking away from an individual of his political rights 
and privileges, or of his rights as a free citizen. In a still narrower 
sense, it means the disqualification of an individual to exercise the 
elective franchise. 

In old English law, a person who was outlawed, excommunicated, 
or convicted of an infamous crime, was said to "lose his law" (legem 
amlttere), which Included the loss of his civil rights or the benefit 
and protection of the law, and in a more restricted sense, the depriva
tion of the right to give his evidence as a witness in a court of law. 
On the other hand, a man who stood "rectus in ouria," that is, pos
sessed of all his civil rights, and not outlawed, excommunicated, or 
infamous, was called ''legalis homo," or a "good and lawful man." 
Something iimilar to this was found in the Roman law, where the 
lesser or medium loss of status (capitis diminutio media) occurred 
when a man lost his rights of citizenship, and his family rights, but 
without losing his liberty. 

In the United States, the deprivation of civil rights can be infiicted 
by the government only as a punishment for crime, or it may be de
creed to follow as a consequence of the infamy supposed to charac
terize one convicted d crime. Citizenship, as such, can never be 
forfeited lave by the voluntary renunciation of the party. That is 
to say, there is no constitutional way in which the United ~ta tes or 
a state could reduce a person, enjoying the character of a citb:en, to 
the standing of an alien. But severlJ of the privileges attached to 
the status of citizenship may be stripped off, by way of punishment 

BL.CONST.L.-36 
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for an offense duly proven in the courts. This power, howeyer, can
not be exercised in any arbitrary manner, nor by laws framed against 
particular individuals or classes of citizens_ An act in6.icting such 
disqualifications, if aimed at a particular pen.on or class, and having 
relation to past acts only, would amount to a bill of attainder or an 
ex post facto law, or partake of the character of both.1II 

DiBcriminationa (II to OjJica. 
Although the power to discriminate against individuals or classes, 

in the distribution of civic rights' or the infliction of civil disqualifi
cations, is denied to the states by provisions found both in their own 
constitutions and in the last three amendments to the constitution 
of the United States, yet, in prescribing the qualifications for office, 
or distributing the patronage of the state, it is not incompetent for 
the legislature to make reasonable and proper discriminations. No 
one, for instance, could successfully question the validity of the civil 
8(>rvice laws which make the passing of an examination a pre-requi
site to the right to be appointed to office. So, also, it is held that 
statutes providing that honorably discharged soldiers and sailors ot 
the late civil war shall be preferred for appointments to positions in 
the civil service of the state and of its cities, over other persous of 
equal standing, are not unconstitutional.loo And in New York it has 
been adjudged that a law declaring that not more than two of the 
three persons constituting the civil service commission thereby es
tablished shall be adherents of the same political party, is not 
in conllict with the constitutional prOvision that "no member of this 
state shall be disfranchised or deprived of any of the rights or privi
leges secured to any citizen thereof, unless by the law of the land 
or the judgment of his peers." 101 

Right oj Suffrage. 

In most of the states, as already remarked, many persons who are 
entitled to be denominated citizens are not allowed the privilege of 
theballot. Such are women, minors, insane persons, the illiterate, 
and in some states the proletarian classes. But the denial of the 

•• CUmmings v. Missouri, 4 Wall. 277; Ex parte Garland, Id. 333. 
100 In re Wortman (Sup.) 2 N. Y. Supp. 324; Sulll\"an v. Gllrol. 55 BUD, 

285,8 N. Y. Supp. 401. 
101 Rogers v. City ot Buffalo, 123 N. Y. 173, 25 N. E. 274. But compare Clq 

ot Evansville v. State, 118 Ind. 426, 21 N. E. 267. 
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right of suffrage to these persons cannot properly be called a dis· 
franchisement of them, because that term is correctly applied only to 
the deprivation of a privilege heretofore enjoyed. But disfran· 
ehisement, in the sense of a taking away of the elective franchise from 
persons who formerly possessed it, exists in most of the states as a 
punishment for crime. Several of the state constitutions contain 
provisions denying the right of voting at public elections to those 
who shall be convicted of an "infamous crime," or of ''high crimes," 
or of ''felony.'' And in some of the constitutions, various crimes 
are specified, a conviction of which shall work the deprivation of this 
right, such as treason, bribery, duelling, betting on elections, per
jury, embezzlement of public money, larceny, and forgery.lOa 

DUqualification to be a W'Unta. 
By the English common law, a person who was convicted of an in· 

famous crime was thereby rendered incompetent as a witness, on the 
theory that a person who would commit so heinous a crime must 
necessarily be 80 depraved as to be unworthy of credit These crimes 
were treason, felony, and the crimen falsi. But at present, the dis
.qualification of infamy has been done away with by statute in Eng· 
land and in most of the United States, and the rule has been substi· 
tuted that a conviction for crime may be adduced in evidence to af· 
fect the credibility of the witness.loa 

lntligihility to Office. 
If a convict is considered unworthy to exercise the elective tran· 

ehise, much more should he be deemed unfit to hold office in the gov
ernment Accordingly, we find that the constitutions of many of 
the states declare that no person who has been convicted of certain 
('rimes shall be eligible to hold public oftlce.10• These provisions vary 
greatly in respect to the specific crimes which are to be attended with 
this consequence. But those most frequently enumerated are trea· 

101 811m. Am. 8t. Law, pp. 62, as. 
1011 Wbart. Ev •• 397. 
10. While the legislature cannot establish arbitrary exclusions from oftke, 

Dor any general regulations requiring qualillcations which the state constltu· 
tlon haa not required, yet a law declaring that no person guilty ot certaIn 
enumerated criminal offenses shan be eligible to any dee ot profit, trust, or 
emolument under the state government, 18 valld. Barker v. People, 8 Oow • 
.(N. Y.) 686. 
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son, l)rlbel'1, duelling, malfeasance in oftlce, public defalcation or 
embezzlement of the public fonda, perjury, offenses against the elec
tion laws, and murder. In a number of the states, the disqualifica
tion attaches to the conviction of ~ny infamous crime. Tb.ia con. 
quence of a oonTiotion Ja ttriotq and properly a punishment. It 
cannot be in1licted except by due process of law. Thus, a constitu
tional provision making a defaulter or embezzler of the public money 
ineligible to any oftlce of trust or profit presupposes that the d~ 
fault shall be ascertained and fixed by judicial or other legal au
thority; nnW this is done, the acts of a person holding the oftlce 
will be valid and binding, and his sureties will be liable for them.1 " 

But a penon who h~ committed an act disqualifying him for oftlce 
may be removed from his oftlce by a proceeding by quo warranto, or 
by information in the nature of a quo warranto, although he has 
not been convicted of the offense in any criminal prosecution against 
him.lOe 

The federal oonstitution also contains certafn proTisiODl of th1& 
character. Th1ll, in ~rticle 1, § 3, we read: "Judgment in cues of. 
impeachment shall not extend further than to removal from offiC:G 
and disqualification to hold and enjoy any oftlce of honor, trust, or 
profit under the United States." And the third section of the four
teenth amendment provides that no person shall hold any office, civil 
or military, under the United States or under any state, who, having 
previously taken an oath, as a member of congress or as an oftlcer 
of the United States, or as a member of any state legislature, or as an 
executive or judicial officer of any state, to support the constitution 
of the United States, shall have engaged in insurrection or rebellion 
against the same, or given aid or comfort to the enemies thereof. 
But congress, by a two-thirds vote of each house, may remove such 
disability. Congress has been very liberal in the exercise of the 
power to remove this disability, and it is believed that there are now 
very ~ew pel'8Ons, it any, who still remain under its burden. 

101 Cawley v. People, 96 Ill. 249. 
10' Royall v. Thomas, 28 Grat. (VL) 180; Com. v. Walter, 88 PL It. lOG; 

Brady T. Howe, 50 Mia 607. 
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CONSTITUTIONAL GUARANTIES IN CRIMINAL O~S_ 

2415-246. Provlalon8 In the ConatltutloDB. 
2f7. Presentment or Indictment. 

SNS-2f9. TrIal by Jury. 
2110. PrIvilege against Self-Criminating JIl'ridence. 
2GL Confrontlng with Wltneues. 
252. Compelling AttendsDce of WltIlea .... 
253. Right to be Present at Trial 
254. A8Slstance 'of CoUDSeL 
2M. Right to be Heard. 
258. Speedy and Publlc Trial. 

1117-2159. Twice In Jeopardy. 
260. Ball. 
261. Cruel and Unusual PuDlsbmentL 
262. Bills of Attainder. 
268. Ex Post Facto LaWs. 
264. Suspension of Habeas Corpus. 

__ 267. Definition of Treason. 
268. Corruptlon of Blood and Forfeiture. 

PROVISIONS IN THE CONSTITUTIONS. 

84&. Under the American systems, every person charged 
Wl1ih crime and brought to trial therefor Is secured, by 
constitutional guaranties, In the enJoyment of certain 
rights which are generally deemed essential to the due 
edmtntstration of justice under a free government. Some 
of these rights are secured by the constitution of the 
United States, others by the constitutions of the individ
ual states, and others by both concurrently. 

846. The most important of these rights are as follows: 
(a) The right to a presentment or Indictment by 

a grand jury. 
(b) The right to be tried by a petit jury. 
(c) The exemption of the prisoner from being 

compelled to testify against himself. 
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(d) The right to be confronted with the witneaaea 
against him.. 

(e) The right-to compulsory process for obtatnjnc 
witnesses In his favor. 

(f) The right to be present at the trial. 
(g) The right to be heard In person or by attorney 

and to have the assistance of counsel for his 
defense. 

(h) The right to a speedy, fair, and public triaL 
(1) The privilege against being deprived of life, 

liberty, or property without due process of 
law. 

(J) The guaranty that the prisoner shall not be 
twice put in jeopardy of life or Umb for 
the same o:ffense. 

(k) The guaranty that excessive ball shall not be 
required. 

(1) The guaranty that excessive fines shall not be 
imposed nor cruel and unusual pllllishments 
1n1licted. 

(m) The provision that no person shall be pun
ished by a bill of attainder or an ex post 
facto law. 

(n) The privilege of the writ of habeas corpus, 
except when it may be lawfully suspended 
In emergencies provided for by the consti
tution. 

The Afth, sixth, and eighth amendments to the federal constitu
tion, wherein many of the above mentioned rights are guarantied 
to persons accused of crime, are now conceded to be applicable only 
to the courts of the United States and proceedings therein. They 
were Dot intended to operate, and do not operate, to restrict the 
power of a state in its dealings with persons otTending against its 
own Jaws, but were designed merely as limitations upon the power 
of the national ~overnment.l But the same rights are secured by 

. I MJller T. State, 1GB U. S. IS35, If Sup. Ct. 87~; TwitcheD T. Com., T WaD. 
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the constitutions of nearly all the states, not always In the same laD
goage, but to practically the same effect. And there are certain 
provisions of the federal constitution, relating to criminal proced
ure, which are binding, not upon the national government and its 
courts, but primarily upon the several states and their judges and 
legislatures. These are the provisions that no state shall pass any 
bill of attainder or ex post facto law, and that no state shall de
prive any person of life, liberty, or property without due process of 
law, nor deny to any person within its jurisdiction the equal proteo
tion of the laws. 

Waitler of Rights. 
Some of these rights are merely personal to the defendant and 

may be waived by him. Others, according to the prevalent doe
trine, are inalienable and cannot be taken away even with the free 
consent of the accused. Thus, he cannot be compelled to furnish 
evidence against himself; but a statute allowing him to testify at 
his own trial if he elects to do 80 is constitutional, and if he takes 
the stand in his own behalf, he may then be cross-examined the same 
as any other witness.- So, he has the right to be confronted witb 
the witnesses against him. But a law providing tbat he may take 
depositions of witnesses in a foreign jurisdiction on condition that 
he consents to the prosecution doing the same, is constitutional, and 
if be takes advantage of this act, he thereby waives his guarantied 
rights to that extent.' On the other hand, it is beld (in a major
ity of the states, though not in all) that the right to be tried by a 
jury of his peers is an inalienable right, which the accused cannot 
give up, unless, it may be, by express statutory authority, or in caSell 

of mere misdemeanors.' Again, it is generally held that the pris
oner cannot waive his right to be present at the trial. If he ill' 
absent, there is a want of jurisdiction, and the court cannot proceed 
with the trial, nor receive a verdict, nor pronounce sentence.' But 
821: State v. Paul, 5 R. I. 185: Murphy v. People, 2 Cow. (N. Y.) 815: Pervear 
v. Com., 5 Wall. 4i5: O'Neil v. Vermont, 144 U. S. 323, 12 Sup. Ct. 003. 

z People v. Tlce, 131 N. Y. 651, 30 N. E. 494: Boyle v. State, 105 Ind. 469. 
6 N. E. 203. 

, Butler v. State, 97 Ind. 3i8. 
, Wilson v. State, 16 Ark. 601: State v. Maine, 27 Conn. 281: Whallon v. 

Bancroft, 4 Minn. 109 (Gil. 70). Compare League v. State, 36 Md. 259. 
'People v. Perkins, 1 Wend. (N, y,) 91; Prine v. Com., 18 Pa. St. 108; State 
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this role Is not applicable to the tr1a1 of a misdemeanor or a breach 
of a municipal ordinance; such & trial may proceed in the absence 
of the accused, it b,e was legally arreeted.· 

PRESENTMENT OR INDICTMENT. 

247. The 1lfth amendment to the constitution of the 
United States provides that "no person shall be held to 
answer for a capital or otherwise infamous crime. unless 
on a presentment or indictment of a grand jury, except in 
cases arising in the land or naval forces, or in the militia 
when in actual service in time of war or public danger." 
And the same provision is to be found in the constitutions 
of most of the states, except that, in some, it is extended 
to all criminal offenses, and that, in some others, it is pro
vided that no person, for any indictable offense, shall be 
proceeded against criminally by information. 

The object of this guaranty is to secure to persons charged with 
high crimes the intervention of a grand jury, which safeguard 
against tyranny and oppression is generally regarded as no less 
important than the right to a trial by jury after indictment found; 
A presentment, properly speaking, ia an accusation made ex mero 
motu, by a grand jury, of an offense, upon their own observation 
and knowledge, or upon evidence before them, without any bill of 
indietment laid before them at the auit of the government. An 
indictment Is a written accusation of an offense preferred to a 
grand jury and presented upon oath by them &8 true, at the suit 
of the government. Upon a presentment, the proper officer of the 

Y. Hughes, 2 .Ala. 102. Compare Fight Y. State, 7 Ohio, pt. 1. P. 180i :McCorkle 
Y. State, 14 Ind. 39 . 

• City of Bloomington v. Helland, 67 Ill. 278. 
t At the common law, a grand jury was composed of not less than tweln 

nor more than twenty-three persons, and the concurrence of twelve ot this 
number, was absolutely essential to the finding at an Indictment. A state stat
ute which provides that every grand jury shall consist of twelve persona Is not 
unconstitutional But If' It goes further than this, and provIdes that the assent 
of eIght of that number shall be suftlclent to the finding of an indictment, it l!!' 
InvallcL English v. State, 31 FIa. 840, 12 South. 689. 
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court must frame aD indictment before the party accused can be put 
to 8.Ilswer it. But an indictment is usually, in the 11rst instance, 
framed by the o1!ice1'8 of the government and laid before the grand 
jury.· An information is an accusation in the nature of an indictment, 
but differs from it in that it is presented by a competent public officer. 
on his own oath of office, instead of by a grand jury on their oath. D 

'!'he constitutional provision in question is therefore designed to In
terpoae a barrier against vindictive or tyrannical prosecutions either 
by the government or by political 'partisans or private enemies. 
Such a provision is jurisdictional. And where it is found, no court 
has authority to try a prisoner without iadictment or presentment 
for such a crime as is covered by it.10 It is scarcely necessary to 
add that the right to a presentment or indictment was not oreated 
by the American constitutions. The grand jury was an established 
institution of English law long before the Norman conquest. 

What is an "infamous crime"? This question has been muck 
debated, and opinions di1fer as to just what is included in this 
term. But the courts of the United States have determined that 
any crime which is punishable by imprisonment in a state prison or 
penitentiary; with or without hard labor, ia an infamous crime 
within the mf'aning of the fifth amendment.ll But as regards mere 
misdemeanors, which involve neither infamy in the offender nor 
to the punishment, it Is agreed that congre88 or a state legislature 
has the power to provide that they shall be proceeded against either 
by indictment or b.,· information.12 

The cases excepted from the provision are such as arise tn the 
army or navy, or in the militia when in service or organized on a 
war footing. By the Articles of War, courts·martial have jurisdic· 
tion to punish larceny when committed by persons in the mil
itary service to the prejudice of good order and military discipline; 
and it was not intended that proceedings thereon should be in the 

• 2 Story, ConaL 11784 • 
• 1 BIBb. Or. Proc. § 141. 
II Ex parte Baln, 121 U. S. 1, 7 Sup. Ct. 781. 
11 Ex parte WIlson, 114 U. S. 417, 5 Sup. OL 985: MackIn Y. U. S., 117 U • 

.. 848, 6 Sup. OL 777; U. S. v. De Walt, 128 U. S. 893, 9 Sup. Ot. IlL 
II State Y. IIIbert, 40 MOo 186; K~ v. State, 17 Fla. 188. 
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technical form of criminal proceroings founded on indictments. 12 

Furthermore, there are certain kinds of proceedings which resemble 
criminal proceedings in their form, or in the nature of the judgment 
to be pronounced, but yet are not trials for "criminal offenses,w 
nnd therefore not within this constitutional guaranty. Thus, an in

formation in the nature of a quo warranto, brought to try the right 
to an oflice or franchise, though in form a criminal proceeding, ia 
in the nature of a civil remedy, and hence is not within the constitu
tional requiremt'nt of presentment or indictment.u 

The provision in the sixth amendment, and the constitutional pr0-

visions in many of the states, that persons charged with crime shall 
have the right to hear the nature and cause of the accusation against 
them, or that the indictment shall "fully and plainly, substantially 
and formally, describe the offense with which the prisoner is 
eharged," are peremptory and cannot be violated, though they do 
not change the rules of the common law.1I But such a provisiOD 
does not prohibit the simplification of criminal pleadings by the 
abolition of verbiage and the technical forms of the ancient law. 
The legislature may prescribe a form of indictment to be used in 
the courts of the state, simplifying the formulas of the common law 
or omitting unnecessary prolixities, provided only that an indict
ment modeled on such statutory form muet contain all the allega· 
tions needed to give it legal certainty and to charge an offense." 
An indictment for mllrdll'r must allege both the time and the place 
of the death of the victim, and if it omits either of these it is fatally 
defective. I ' 

11 In re Esmond, 5 Mackey (D.O.) 64. 
It State v. Hardie, 1 Ired. (N. 0.) 42; Bank of Vincennes v. State, 1 Blackf. 

(Ind.) 267. 
11 Com. v. Davia, 11 Plek. (Mass.) 488; Murphy v. State, 28 MI88. 637. A 

statute providing that every person who steals property In another state at 

eountry, and brings the same Into the enacting state, may be punished ··as It 
the larceny had been committed" In that state, Is InCUlSlstent with this eon
stltutlonal provision, because the courts of the state eannot assume that ~ 
erime of "Iareeny" or "stealing" exists In another state or eountry. Terrltol1 
'Y. Heftey (Ariz.) 38 ~ac. 618. 

11 Dillon v. State, 9 Ind. 408; State 'Y. Oomstock, ~ Vt. CS58i 8tate T. 

Schnelle, 24 w. Va. 767. 
IT Ball v. U. 8., 140 U. 8. 118, 11 Sup. Ct. 76L 
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TRIAL BY JURY. 

948 The right of trial by jury, guarantied to all per
BOns charged with crlm.e, includes the right to be tried by 
a jury of twelve men, drawn from the vicinage, who shalt 
be impartially selected and not objectionable on account 
of any disqualifying causes, and who must unanimously 
agree upon a verdict of guilty before the prisoner can be 
sentenced and punished. 

949. This privilege may be claimed, as a matter of con
stitutional right, in all prosecutions for indictable oifenses 
or for such crlm.es as were triable by jury at common law. 
And where it is provided (as it is in many of the state 
constitutions) that the right of trial by jury shall" be pre
served," or shall "remain inviolate," it is meant that this 
right shall continue as it existed at the adoption of the 
oonstitution. And ~e guaranty of the right of trial by 
jury prohibits the legislature and the courts from impos
ing such restrictions or impediments upon it as would un
reasonably impair it. 

The right of a person charged with crime to be tried by a "jury. 
of his peers" is not a right created by the constitutions. It is a 
common law right of great antiquity, and was expressly recognized 
and secured by Magna Charta. All that the constitutions do is 
to reaffirm it and place its continuance beyond the hazard of ephem· 
eral changes of public opinion. But even if this right were not 
mentioned in our constitutions, the abolition of it would be uni· 
versally regarded as a revolutionary measure. Whether the trial 
by jury (and particularly the requirement of unanimity) is a help 
or a hindrance to the eifective administration of criminal justice, 
is a question much debated by publicists, of late years, but one 
with which we are not at present concerned. 

Trial by jury always means a trial by a jury of twelve men, in ac
cordance with the ancient common law composition of the petit jury. 
Unless the constitution expressly permits it, there is no power in the 
legislature to require or authorize a trial for an indictable oifense 
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by a jury of less or more than twelve members.lI The jury most be 
impartial. And to secure tJds, the prisoner must have the right to 
challenge or object to such jurors 88 are disqualified for any cause. 
The legislature may prescribe the time and manner of determining 
the objections to the qunliftcations of jurors, but it cannot take away 
the right of objecting.lII But laws limiting the number of peremp
tory challenges to be allowed to the defendant, or granting peremp
tory challenges to the prosecution, are not unconstitutional." Nei
ther fa a statute allowing the court to admit a juror as competent, 
although he has formed and expressed an opinion of the guilt or 
innocence of the accused, if the court 18 satisfied that he will render 
an impartial verdict. It The jury must be drawn from the vicinagf'. 
This is pronded in the sixth amendment to the federal constitution 
(which relates, however, only to the United States courts) and in the 
constitutions of many of the states. But even if this requirement is 
not mentioned, still it is a necessary ingredient of trial by jury, 88 the 
same was understood and practiced at common law, and therefore is 
to be understood as secured by constitutional provisions which, roe
aftlrmiug the common law on this subject, guaranty the right of jury 
trial in geperal terms. 22 

The right of trial by jury also includes the right to have the jury 
render a verdict, or at least to have their service continue until there 
occurs some suiJlcient legal reason for their discharge. Hellce the 
unauthorized discharge of the jury is equivalent to an acquittal. U 

And hence, also, after the jury has been impaneled, the state cannot 
ellter a nolle prosequi without the consent of the accused" An· 
other important safeguard to the accused, in this connection, is the 
independence of the jury. In criminal cases the determination of 
the law is for the court, and not for the jury; in other words, the 

11 Doebler T. Oom., B Sergo "OR. (Pa.) 287; Moore V. State, 72 Iod 3:58: 
Norval V. Rice, 2 Wis. 22; People T. O'Nell, 48 Cal. 257; CoIUna T. State, 88 
Ala. 212, 7 South. 260. 

111 Palmore V. State, 29 Ark. 248. 
I. Dowling V. State, 5 Smedes & M. (Miss.) 664; Walter T. People, 82 N. Y. 

1'7; Hartzell V. Com., 40 Pa. St. 462-
11 Palmer V. State, 42 Ohio St. 596. 
.. People V. Powell, 87 Cal. 348, 25 Pac. '8L But compare Oom. T. David

IOn, 91 Ky. 162, 15 S. W. M . 
• 1 McCauley V. State, 26 Ala. 135. Ii State v. Thompson, 0:; N. C. 506. 
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jury are not judges of the law.1I But the jury cannot be coerced in 
respect to the verdict which they shall render, nor are they bound 
to assign reasons for their conclusion. It is their duty to follow the 
Instructions of the court upon the law of the case. But if they wlll 
not do so, but render a verdict incompatible with the instructions, 
they cannot be punished for 80 doIng. II 

In nearly all the states, it fa the understanding that the right of 
trial by jury was not intended to be secured except in the prosecution 
of indictable offenses, or of such crimes as were triable by jury at 
common law. It has not been usual to grant this right in cases 
where the offense charged is a trivial or minor misdemeanor, such as 
comes under the cognizance of police magistrates or other like judi
cial officers. Thus, trials for vagrancy, disorderly conduct, the vio
lation of police ordinances of cities, disturbing religious meetings, 
and ordinary breaches of the peace, are not held to be within the 
class of prosecutions where trial by jury is claimable as of right.IT 
Again, it is necessary to remember that not all proceedings which 
may result in punishment or restraint of liberty are "criminal prose
cutions," within the meaning of the constitutional clause under con
sideration. Thus, a person guilty of contempt of court may be 
committed to jail or fined without a trial by jury.28 So, ~lso, the 
action of a police magistrate, in committing a minor child to the in· 
dustrial school, does not amount to a criminal prosecution, nor to 
procedure according to the course of the common law, and hence the 
minor is not entitled to a trial by jury.3U So the power gh'en to 
courts-martial to punisb by fine is not within the provision of the 
federal constitution securing trial by jury.80 

Although the statute may authorize a trial without a jury in the 
first instance, yet if, at the same time,· the defendant is granted an 
unfettered and unqualified right of appeal, by a simple and reason· 

.. Spart v. U. B., Hi6 U. S. 51, 15 Sup. Ct. 273-
18 Penn's Oa.se, 6 How. Bt. Tr. 951; Bushell's Case, Vaughan, 135. 
IT Wong v. Astoria, 13 Or. 1i38, 11 Pac. 295; People v. Justices, 74 N. Y. 

400; Byers v. Com., 42 Pa. Bt. 89; State v. Glenn, 54 Md. 572; Inwood v. 
State, 42 Ohio Bt. 186. 

21 Ex parte Grace, 12 Iowa, 208; Ex parte Terry, 128 U. B. 289, 9 Sup. Ot. 
'17; In re Debs, 158 U. B.564, 15 Sup. Ct. 900. 

I. Ex parte Ab Peen, Cit Cal. 280. I. Rawson v. Brown, 18 Me. 216. 
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able procedure, and can claim a jury trial in the appellate court as of 
right, it cannot be said that he is deprived of his constitutional right 
in this regard. 11 But this doctl'ine has been repudiated and denied, 
so far as concerns the c01,lrts of the United States." 

Where a prisoner pleads guilty to an indictment for murder, the 
court, if the laws of the state permit, may proceed to inquire on evi
dence, without the intervention of a jury, in what degree of murder 
the accused is guilty, and may find him guilty of murder in the first 
degree, and sentence him to death, without violating the constitu
tional requirement of due proce88 of law." 

PBIVILEGE AGAINST SELF-CRIMINATING EVIDENCE. 

.960. The constitutions, national and state, provide that 
DO person shall be compelled, in any criminal case, to be 
a witness against himself, or to furn1sh evidence against 
himself. 

This guaranty does not create any new right, but merely re-affirms 
a common-law privilege. It is directed against the extraction of con· 
fessions by torture or otherwise, and against the inquisitorial 
method of trial." The seizure or compulsory production of a man'8 
private books or papers, to be used in evidence against him, is 
equivalent to compelling him to be a witness against himself, and. 
in a prosecution for a crime, penalty, or forfeiture, is equally within 
the constitutional prohibition." 

This privilege, however, is confined to such cases or proceedings 

II Brown Y. Epps, 91 Va. 726, 21 S. E. 119; Jones v. Robbins, 8 Gray (Mass.) 
829; City of Emporia v. Volmer, 12 Kan. 622; Wong Y. Astoria, 13 Or. G38, 

11 Pac. 295 • 
.. Callan v. WllBOD. 127 U. S. MO, 8 Sup. Ct. 1301. 
" Hollinger v. Davis, 146 U. S. 314, 13 Sup. Ct. lOIS • 
.. 2 Story, Canst. § 1788. 
as Boyd v. U. S., 116 U. S. 616, 6 Sup. Ct. 524; State v. Davis, 108 Mo. 666, 18 

S. W. 804. But where defendant, resisting a lawful arrest, Is seized and searcb
ed for weapons, and a pistol taken from him, and he Is afterwards indicted and 
tried for carrying concealed weapons, evidence of tile finding of the pistol upon 
his person Is properly admitted, and violates DOlle of bls constitutional rlgbts 
Chastang v. StAte,83 Ala. 29,3 South. 304. 
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as are criminal in form or criminal in their nature and consequences. 
It does not extend to cases involving questions of property only.1I /' 
But it applies to proceedrings before a grand jury, as well as before 
the traverse jury; the defendant cannot be compelled to testify be
fore the grand jury.1T And it applies to all proceedings which, 
though civil in form, are really criminal in their nature; such, for 
example, as an action under the alien contract labor law to recover 
the statutory penalty." And In Massachusetts it. is held that the 
privilege applies to investigations ordered or conducted by the leg
islature, or either of its branches, and such investigations are regu
lated, in this respect, by the same rules as are judicial inquiries." 

It Is not error to require and compel the prisoner to stand up 
for the purpose of being identified by a witness on the standi; and 
it is proper to ask a witness to look around the court room, and point 
out the person who committed the offense. This does not involve com· 
pelling the accused to furnish evidence against himself. &0 But the 
constitutional provision will prevent the court from compelling the 
prisoner to submit to an examination of his person, or from com
pelllng him to exhibit to the jury marks, scars, deformities, or other 
physical peculiarities, or to try on articles of clothing or footwear, or 
to insert his feet into footprints or casts of the same, or from com
pelling a female prisoner to undergo a Burgical examination to de
termine whether she has borne a child, and other such tests, when 
the object thereof is to acquire evidence, as to identity or otherwise, 
which may aid in the conviction of the prisoner.u 

The constitutional privilege of refusing to give self-criminating 
testimony was not intended to shield the witness from the personal 

.. Devoll T. Browuell, 5 Pick. (Ma88.) 448; Keith T. Woombell, 8 Pick. (M .... ) 
217. 

IT Boone T. People, 148 JIL 440, 36 N. E. 00. 
II Lees v. U. S., 150 U. S. 476, 14 Sup. Ct. 163. 
II Emery's Case, 107 )18.88. 172. 
60 People v. Gardner, 144 N. Y. 119, 88 N. E. 1003; State T. Johnson, f11 N. C. 

55. 
U People T. McCoy, 46 Bow. Prac. (N. Y.) 216; State T. Jacobs, 5 Jones (N. 

C.) 259; Blackwell v. State, 67 Ga. 76; People v. Mead, 50 Mich. 228, 15 N. 
W. 95; Stokes T. State, 5 But. (Tenn.) 619; Union Pac. Ry. Co. v. Botsford, 
141 U. S. 2M, 11 Sup. Ct. 1000. But this rule Is not universally admitted. See 
State T. Ah Chuey, 14 Nev. 79; State T. lohnsoo, 67 N. C. 55. 
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disgrace or opprobrium a.ttaching to the exposure of his crime, but 
only from actual prosecution and punishment. Hence if the crime 
in which he wa.s implica.ted wa.s such that a prosecution against him 
is barred by the statute of limitations, or if he ha.s already received a 
pardon' for it, he may be compelled to answer." And a witneaa can
not avoid answering any question by the mere statement that the 
anawer would tend to incriminate him, without regard to whether 
the statement is reasonable or not. On the contrary, It is for the -
judge before whom the question arises to decide whether an u",er 
thereto may reasonably have a tendency to criminate the witness, or 
to furnish proof of an element or link in the chain of evidence nec
essary to convict him of a crime. But where, from the evidence and 
the nature of the question, the court can definitely determine that 
the question, if answered in a particular way, will form a link in the 

. chain of evidence to establish the commission of a crime by the wit
ness, the court cannot inquire whether the witness claimed his prh"
iJege in good faith or otherwise. It is only where the criminating 
effect of the question is doubtful that the motive of the witness may 
be considered, for in such case hfa bad faith would tend to abow 
that his answer would not subject him to any danger." 

In the great case of Counselm~ v. Hitchcock," it wa.s held that 
this provision in the federal constitution wa.s not confined to a. crim
inul ca.se against the party himself, but that its object was to insure 
that one should not be compelled, when acting as a witnesS in any 
investigation, to give testimony which might tend to show that 
he had committed a crime. It wa.s also held that Rev. St. U. 8. § 

860, which provides that no evidence given by a witness shall be to 
any manner used against him in any court of the United States io 
any criminal proceedings, did not supply a complete protection from 
nIl the perils against which the constitutional prohibition was d~ 
signed to guard, and wa.s not a full substitute for that prohibitioo: 
and that it ufforded "no protection against that use of compellro 
testimony, which consists in gaining therefrom a knowledge of the 
details of a crime, and of sources of information which may supply 
other means of convicting the witness or party." But a later act 

u Brown T. Walker, 161 U. S. 1591, 16 Sup. Ct. 644; ChIld. T. MerrUl, 68 Vt. 
802,29 Atl. 532. 

U Ex pnrte Ir\-Ine, i4 Fed. 954. "142 U. S. 547, 12 Sup. Ct. IIlCS. 
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of congress provides that no person shall be excused from giving 
evidence or testifying before the interstate commerce commission on 
the ground that the evidence or testimony would criminate him, but 
that no person shall be prosecuted Qr subjected to any penalty or 
forfeiture for or on account of anything concerning which he may 
testify' or produce evidence before said commiBBion. And it is held 
that this act completely shields the witness against any criminal 
prosecution which might be aided, direl'tly or indirectly, by his tes· 
timony, and in effect operates as a pardon for the offense to which 
It relates, and therefore the act is not in conflict with the provisiODB 
of the ·constitution. CI 

In many of the statE's, it is the privilege of the prisoner to testify 
in his own behalf if he chooses to do so, and, if he does, he. may be 
cross-examined like any other witne88. But, if he prefers not to take 
the stand, it would not be right that he should be exposed to any 
prejudice in consequence of his omission to do so, for in that case he 
would not receive the full benefit of his constitutional privilege. 
Consequently, in thOle states, it is usually forbidden to the court and 
counsel to make any comment on the prisoner's omission to testify, 
or to draw any inferences therefrom with a view to influencing the 
Jury. 

CONFBONTING WITH WITNESSES. 

9151. It is a constitutional right of a pel'BOn on tiii1 for a 
criminal ofl'ense to be confronted with the witn8BBeB agaJnst 
him, or to "meet the witn8BBes face to face." 

This constitutional guaranty was intended as a safeguard against 
8eCret and inquisitorial methods of trial, and to secure to the defend
ant the privilege of sifting and trying the evidence adduced against 
him, by crosB-examination. 

The right to be confronted with the witnesses can be Invoked only 
In criminal cases properly 80 called. It is not claimable as a matter 
of constitutional rigJtt In an action to enforce a forfeiture or penalty 
under the revenue laws," nor in proceedings for contempt because 
of the violation of an Injunction. it But in all criminal prosecutions, 

.. Bl'OWD T. Walker, 161 U. B. 1591, 11 Bup. Ct. M4. 

.. U. B. v. Zucker, 161 U. B. 475, 16 Sup. Ct. 64L 

., State v. MltcbeU, 3 S. D. 223, 152 N. W. 1052-
BL.CONBT.L.-81 
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of whatever sort or de{,;ree, the accused has the right to be con
fronted with the witnesses against him. Thus, on the trial of an im
peachment, a law requiring the taking of testimony by examiners, 
not in the presence of the court, cannot be put into dect without 
violating the rights of the accused." 

The admission of dying declarations as evidence in a murder trial 
is not repugnant to this constitutional provision. The reason is 
that the "witneu against him" in this case is the person who nar
rates the declaration made by the decedent, or who produces and 
identifies the same, if it was reduced to writing." And depositions 
in a criminal ~ase, taken de bene esse, under a stipulation by counsel 
that they shall be read on the trial with the same force and effect 
as if the witnesses had testified, are not open to objection on this 
ground. I. On the same principle, the reading in evidence, on a trial 
for a criminal offense, of a deposition taken, or notes of evidence 
made, on the preliminary examination before a magistrate, in de
fendant's presence, when he had an opportunity to cross-examine the 
witness, who is dead or out of the jurisdiction or not to be found at 
the time of the trial, is not a denial of defendant's right to be con
fronted with the witnesses.11 A statute providing that a contin
uance in a criminal case for the absence of a material witness may 
be defeated by an admission that such witness, if present, would 
testify as alleged in the affidavit for continuance, without admitting 
the absolute truth of his testimony, is not in conftict with this con
stitutional guaranty. II And if the defendant consents, the court 
may properly send the jury, unaccompanied by the defendant, to in
spect the premises where the crime was committed, u such view 

. &I Btate T. Buckley. M Ala. 599. 
" Mattox T. U. B •• 1M U. S. 237. 15 Sup. at. 837: State T. Baldwtn (Wub.) 

45 Pac. 650: Green v. State, 66 Ala. 40: Robbins v. State, 8 Ohio BL 131: 
Walston v. Com., 16 B. MoD. (Ky.) 15: State v. Dickinson, 41 WI&. 299: People 
T. Green, 1 Denio (N. Y.) 614. 

10 People v. Mollns (Gen. Sess.) 10 N. Y. Bupp. 180. 
11 Mattox v. U. S., 156 U. B. 237, 15 Sup. Ct. 337: People T. Fish, 125 N. Y. 

186, 26 N. E. 819: People v. Dowdlgsn, 67 Mich. 95, 38 N. W. 920: Com. 1'. 

Oleary. 148 Pa. BL 26, 28 At!. 1110: State v. Harman, 27 Mo. 120. 
III Keatlnc v. People, leo m. 480.48 N. :m. '126; Bo7t T. People, 1~ m. _ 

SO N. :m. IllS. 
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does not constitute evidence in the case, but Is merely intended to 
enable the jury to understand and apply the evidence. II 

Although the accused has the right to be confronted with. the wit· 
aeSBeI against him, yet If they are absent by his wrongful procure
ment, or when enough has been proved to cast upon him the burden 
of showing that he has not been instrumental in concealing them or 
keeping them away, and he, having full opportunity therefor, fails 
to show thil, then he Is In no condition to assert that his constitu· 
tional right has been violated if the court allows competent evidence 
of the testimony which they gave on a previous trial between the 
government and him on the same issue; such evidence is adml. 
fllble." 

COMPELLING ATTENDANCE OF WITNESSES. 

9159. The constitutional right of the defendant in a crim
inal prosecution to have compulsory proCeBB for securing 
the attendance of witneBBeB in his behalf grows out of the 
right of such defendant to rebut the charge brought against 
him, by the testimony of witnesses, and includes the right 
to examine such witnesses and to oompel them to answer 
admissible questions under oath. 

The right of a person accused of crime to adduce testimony In his 
own behalf was not a common law right, at least in cases of treason 
or felony, nor, comparatively speaking, was it of very early origin In 
English law. The privilege of having witnesses speak to exculpatol'1 
facta was grudgingly accorded, but they were not put under oath, 
and their statements were consequently not regarded as evidence 
which the jury must take into account. It was not until the first 
'year of the 'reign of Anne that the same privilege In this reepect was 
-granted to the prisoner as to the crown. But the recognition of this 
right was regarded as one of the moat Important of the reforms In 
the law of criminal procedure, and the right Itself was justly con· 
sidered by the framers of our constitutions as one of the moat value 
.able guaranties of Uberty." 

II Shular v. State, lOG lot!. 289, 4 N. m. 870. Compare ltate v. BertIn. 24 
1& .A.n.n. 46. 

I. Befoolda v. U. S., 98 U. S. 146. II See 4 m. Oomm. 860, 441. 
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A. statute which permits the prosecuting attorney to admit that 
8ll absent witness would testify to the facta as set forth in the 
aftidavit on motion by the defendant for & continuance, if he were 
personally present, aDd thereby compel the defendant to go to triW 
without the benefit of his testimony, is unconstitutional. Ie But this 
right does not give the accused & claim against the state for pay
ment of the fees of the witnesses aummoned in hiB defenae." But 
a role of court prohibiting the iSllle of more than five subpamas for 
witnesses without an order of court, obtainable on appllcation mow
ing the materiality of the witnesses, violates defendant'l constitu
tional right to have compulsory process for obtaining witnesaes..'· 
And a atatute providing that whoever steall property in another 
atate or COUDtry, and bringa it Into the state enacting the atatute, 
may be punished for larceny, violates this provision of the constitu
tioB, since process of a court of that state cannot reach witneesea 
where the property was tak<.>D. Ie 

BIGHT TO DB PRESBNT A.T TRIAL. 

968. The right of & person charged with crJ.me to be 
.resent at his tri&l ill olaimable ill all oases of felony where 
his ute or liberty is put in jeopardy, and it inoludes the 
right to be personally present in oourt at each and every 
material step which affeots the 8ub8tantive question of hia 
IrUllt or innooenoe. 

The right of the defendant In a criminal prosecution to be present 
at his trial, though not usua])y specifically granted by the consti
tutiona, fo])owl necessarily from his right to be heard and to be con
fronted with the witnesses against him, and from the prohibition 
against depriving him of his life, Uberty, or property without due 
process of law. 

The prisoner muat be present at each stage of the trial, from the 
impanelling of the jury to the sentence. But matters of routine or 

I. State v. Berkley, &2 Mo. 41, 4 S. W. 24. 
IT State T. Waters. 89 Me. M. And see JenklDa v. State, 11 Fla. 190, 12 

Bouth.680. 
II Aikin v. State, 158 Ark. 544, laG B. W.840. 
II TerritoQ' T. Bdq (Arlz.) 83 Pac. 618. 
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motions not affecting the merits may be determined in his absence, 
unlesa it is shown that he was prejudiced thereby. He may also 
forfeit his right to be present by his own misconduct. If he is so 
boisterous, unroly, or disorderly that it becomes necessary to remove 
him from the court·room in order to allow the trial to proceed, this 
may be done, without infringing upon his constitutional rights, ex· 
cept, perhaps, in capital cases." A charge of a mere misdemeanor, 
or breach of a police ordinance, may lawfully be tried in the absence 
of the accused, if he was legally arrested. el 

While the prisoner must be present in the trial court when sentence 
is p8.88eCl upon him, yet it is not essential that he should be present 
in an appellate court when the latter affirms the judgment of the 
trial court, without passing any new judgment. He has no consti· 
tutional right in that regard, and the sentence, thus affirmed, II not 
invalid because of his absence." 

ASSISTANCB OF COUNSEL. 

9154. The constitution of the United States, and the con
trtituti01l8 of many of the states, provide that the accused 
ahall have the aaaistance of counsel for hfa defense. 

Although it was permitted by the common law that aD accused 
person should have the benefit of the advice and assistance of counsel, 
it was not until & comparatively recent period in EngUsh law that 
GOunsel for the prisoner were allowed to addreu the jury in his 
behalf. Under our constitutional provisions, the right to have the 
assistance of counsel includes the right of the prisoner to have a 
private interview and consultation with his counsel before the trial, 
or even before indictment found, if he is under arrest, in order to 
take his advice and instruct him as to the defense to be made.·1 And 
the fact that one accused of crime is himself a lawyer does not de
prive him of the right to be represented by counsel, and he must be 
given an opportunity to procure professional aliJ8istance in his de-

•• U. S. v. Davia, 6 Blatcbt. 464, Fed. Cae. No. 14,928. .1 City ot Bloomington v. Belland, 67 Ill. 278. 
12 Scbwab v. Berggren, 143 U. S. 442, 12 Sup. Ct. 521S. 
.. People v. Wleley, 18 Abb. N. O. (N. Y.) 186. 
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fense." Bnt the guaranty that a person accnsed of crime shall be 
entitled to the assistance of connsel does not inclnde a guaranty that 
l5uch counsel shall be furnished at the expense of the public." 

An Important part of the right secured by this provision of the 
"i)nstitutions is that jt secures to the prisoner's counsel freedom ancJ 
independence in his management of the case and in his examination 
of witnesses and his comments and arguments. Subject to such 
restrictions aa are necessary to secure the dignity of the court, and 
to the ordinary rules of propriety, he may say and do all that he 
deems necessary for the defense of his client, and for what he may 
utter in the course of the trial he is not to be held to account else
where, unless, indeed, he wantonly departs from the evidence and 
point in issue, and malicionsly and slanderously abnses the priva.te 
character of some person concerned." And that counsel may be 
free to attend to the business of his client without hindrance or inter
ruption, he wlll be exempt from the service of procesS npon him 
while he is actually in attendance upon the court in the interests of 
the client." . 

Furthermore, In order that the accused may be safe in confiding 
freely in hi. counsel, it is a rule that communications passing be
tween tliem, made with a view to the expected or pending trial, are 
"privileged," and counsel will neither be forced nor allowed to di
yulge snch communications without the consent of the cUent. "To 
entitle a commnnication to be privileged, it is not essential that it 
should be made with any special injunction of secrecy, or that the 
cltent shonld understand the extent of the privilege. Bnt if it be 
made with a view to professional employment, and in reference to 
such employment In legal proceedings pending or contemplated, or 
in any other legitimate professional services, wherein professional 
aid or advice is Bought respecting the rights, dnties, or liabilities of 
the client, it will fall within the privilege, and cannot be disclosed 
by counsel. This, however, is a rule of law for the protection of the 

" People Y. Naptha1y, lOIS Cal. 641, 39 Pae. 29 • 
.. Houk Y. Board of Com'rs of Montgomery County, 14 Inti. App. 662, 41 N. 

]D. 1068 . 
•• Munster v. Lamb, 11 Q. B. DIy. 588. And see Gray v. Pentland, 2 Sera • 

• R. (Pa.) 28. 
" Central Trust 00. v. Milwaukee St. Ry. Co., 74 Fed. 4.42. 

Digitized by Google 



§ 255) BIGHT TO BE HEARD. 683 

client, which he la at liberty to waive."·1 But an attorney may be 
required to produce documents placed in his bands by his client 
when the client il charged with a criminal offense in respect to such 
documents, as, where he has forged an instrument and placed it in 
the hands of his attorney wheu his crime was detected. •• "And the 
privilege doel not extend to parties seeking for information or ad· 
vice as to the best mode of infringing the law; communications of 
an intended oftense must be disclosed."" 

BIGHT TO BE HEA.RD. 

866. A person on trial for a criminal oft'enS8 has a con
stitutional right to be heard in his own defense in person 
and by counsel; but the exercise of this right may be re
atrain.ed within reasonable Umits. 

"The court has no discretionary power over the right itself, for it 
cannot be denied. And hence it has no right to prevent the ac
cused from being heard by counsel, even if the evidence against 
him be clear, nnimpeached, and conclusive in the opinion of the 
conrt. But the exercise of the right is subject to judicial control 
to the extent that is necessary to pre,·ent the abuse of it." Hence the 
court may, in its discretion, limit the time allowed to the accused 
or his connsel for argument, provided the prisoner is not thereby de
prived of a fair trial and a full hearing. T1 Where a witness was fully 
cross-examined by the prisoner's counsel, and then permission was 
asked for the defendnnt to examine the witness himself, but was re
fused, it was adjudged that the court did not thereby infringe or 
deny the prisoner's constitutional right of defense by himself, his 
counsel, or both.1I Unless changed by statute in the particular ju
risdiction, the general rule is that in all criminal trials the prosecu
tion has the right to open the case and to make the closing argument 

.. McLellan v. Longfellow, 82 Me. 494. And see Sargent v. Hampden. 88 
Me. 581; State v. Dawson, 90 Mo. 149, 1 S. W. 827 • 
.. Reg. v. Brown, 9 Coli: Cr. CaB. 281. 
TO Weeks, Attys. at Law (2d Ed.) I 170. 
n Dille v. State,34 OhIo St. 617; Hart v. State, 14 Neb. G72, 16 N. W. GOG; 

State v. BoUBO, 88 La. Ann. 202. 
11 Roberta v. State, 14 Ga. 18. 
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to the jor,y, since the ltate must &Blume the general burden of provo 
ing the goilt of the accused." A person charged with crime baa a 
right to plead, free from restraint and fear of violence; and where 
the acculed iB forced, through terror of mob violence, to enter a 
plea of guilty, he haa a right to relief from the judgment entered on 
such plea." It is also a rule that counsel for the proaecution, in his 
argument to the jnry, must keep within the limits of the evidence. 
If hiB remarks include statements or suggestions, calculated to prej
udice the jury ag8.inst the prisoner and to induce a verdict against 
him, which are not warranted by anything contained in the evidence 
in the case, such misconduct, unless promptly and adequately neu
tralized by the court, may be ground for giving the defendant, upon 
cOJIriction, a new trial." 

SPEEDY AND PUBLIC TRIAL. 

A68. Another protection to those charged with crlme is 
found in the constitutional guaranty that they aha1l have 
the bene1l.t of a speedy and public trial. 

~y 2rial. 
By a speedy trial iB meant a trial conducted according to fixed 

rules, regulations, and proceedings of law, free from vexatious, capri
cious, and oppressive delayl manufactured by the ministers of jus
tice.7I "The speedy trial to which a person charged with crime i~ 

entitled under the constitution iB a trial at such a time, after the 
llnding of the indictment, regard being had to the terms of court, as 
sha.ll dord the pl'OBecution a reasonable opportunity, by the fair 
and honest exercise of reasonable diligen~ to prepare for a trial; 
and if the trial II delayed or postponed beyond such period, when 
there iB a term of court at which the trial might be had, by reason 
of the neglect or laches of the prosecution in preparing for trial, such 
delay is a denial to the defendant of his right to a speedy trial," and 

" Loetrner V. State, 10 Ohio St. 598; State v. Schnelle, 24 W. Va. 781; U. S. 
V. Bates, 2 Crancb C. C. 405, Fed. Caa. No. 14,543. 

"Sandera V. State, 85 Ind. 318. 
TI See Eppa V. State, 102 Ind. 1SS9, 1 N. E. 491. 
Te Stewart V. State, 13 Ark. 720; Nixon Y. State, 2 Smedea 4: M. (MIA.) 487. 

J507; Ex parte Stanley, 4 Nev. 113, 118. 
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he la entitled to be discharged from imprisonment on habeas cor
pus." But if the defendant demands a jury trial after the panel 
of jurors baa been discharged, it is no violation of this right for the 
court to continue the cause on its own motion until such time as a 
jury can be lawfully impanelled." 

l'ublic 7nal. 
The guaranty of a "public" trial la intended to secure to the ac

cused tb.e help and countenance of his friends and coUI1llel and of 
those who could assist him in hia defense. This right does not 
abridge the power of the trial court, in certain emergencies, as when 
it becomes necessary to clear the court-room in the interests of the 
publie morals, or to expel a boisterous and unruly &udience, to pro
tect an embarrassed or intimidated witnes&, or to exclude, for other 
good reasons, all but a reasonable and respectable number of the 
public, allowing those only to remain who are in attendance on the 
court or are its officers &Dd members of its bar and those who 0IUl 

be of help or'se"ice to the prisoner. n 

TWICE IN JEOPARDY. 

B6'7. By the constitution of the United States. as well as 
the constitutions of most of the several states, it is pro
vided that no man shall, for the same oifense, be twice put 
in jeopardy. 

B68. Jeopardy means danger of punishment. 

9159. A man is considered to have been put in jeopardy 
when a valid and su11icient indictment or information has 
been legally found against him and duly presented to a 
court of competent jurisdiction over both the person and 
tb:e oifense, and thereupon he has been arraigned and has 
pleaded, and a lawfal jury has been impanelled and sworn 
and charged to try the case and render a verdict. 

" U. S. v. Foz, 8 Mont. 1i12, 1i17. 
" City ot Creston v. Nye, 74 Iowa, 369, 87 N. W. m. 
n People v. Swafford, 8C5 Cal 223, 3 Pac. 809; People v. Morray, 89 Mlch. 

278, GO N. W. 98G. 
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This privilege, like many other valuable guaranties in crimJnat 
cases, is not the creature of the constitutions, but has its roots deepl,. 
imbedded in the universal principles of reason and justice, and de
riVeil its substance from the ancient and uninterrupted rules and 
practices of the common law.'o It is true that at common law the 
right was restricted to the highest grades of crimes, and the reten· 
tion, in many of the constitutions, of the ancient phrase "Jeopardy 
of life or limb" would seem to indicate that, in this respect, the com· 
mon law was to be adopted and followed. But numerous states, in 
incorporating the provision iu their constitutions, have omitted the 
limiting words. And in all, it is believed, the prOt'ess of judicial con· 
struction, proceeding ou the rule that a remedial provision and one 
makiug in favor of liberty is to be liberally interpreted, has extended 
the right so as to make it apply to all indictable offenses, including 
misdemeanors. This provision, it is said, extends the common law 
maxim, nemo debet bis puniri pro uno delicto, which was limited to 
felonies, to all grades of offenses. And it is but the a.pplication to 
criminal jurisprudence of a more general maxim, uamely, that no 
ODe shall be twice vexed for one and the same cause. The object of 
incorporating it in the fundamental law was to render it, as respects 
criminal causes, inviolable by any department of the government. U 

Element.&. 
In order to constitute legal jeopardy, all the elements enumerated 

in the text above must concur. And in the first place, there must 
be a valid indictment. If the indictment is so defective in form or 
substance that a conviction fouuded upon it would be at once set 
aside, for that cause alone, there is no legal jeopardy. Thus, it must 
be fouud by a legally constituted grand jury.12 And it must charge 
an offense recognized and denounced by the law under which the 
trial is to be had, and must set forth the charge formally and suffi· 
ciently. It must not only state all the facts which constitute the 
offense intended to be charged, but must state them with such cer
tainty and precision that the defendant may judge whether they con
stitute an indictable offense or DOt, aDd may demur or plead a.eeord-

It" BL Oomm. 335. 
11 State T, Behlmer. 20 Ohio St, 5'l2. 
II FlDlC!7 T. State, 8l Ala. 2Ol. 
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ingly, and may be abl~ to plead his conviction or acquittal in bar 
of another prosecution for the same offense." 

In the next place, the proceeding must be had before & court of 
competent jurisdiction. That is, the court must have jurisdiction 
of the person, by hil being legally before it, and it must have juris
diction of the offense. And in order to comply with the latter reo 
quisite, the crime charged mut be one which il defined and made 
punishable by the law under which the court acta, and which the 
same law has committed to the jurisdiction of the particular court, 
or to courts of the grade or character of the particular court, and 
further, the offense must have been committed within the territorial 
limits to which the jurisdiction of the court extends. Thus, an ac· 
quittal by a jury in a court of the United States of a defendant who 
is there indicted for an o1fense of which that court has no jurisdic
tion, 11 no bar to an indictment against him for the same o1fense ba 
a state court having jurisdiction.86 And again, the court must be 
a competent and lawful court. For if it is organized and acting un· 
der an unconstitutional statute, it is no court, and its judgments are 
nullities, and no legal jeopardy can arise from a trial before it. II 

In the next place, jeopardy does not arise until there has been an 
arraignment and plea. H there is no arraignment, or a waiver of it. 
the trial il a nullity, and jeopardy does not attach." And until the 
defendant has entered his plea, or it has been entered for him upon 
his refusal to plead, he cannot be put in jeopardy. IT 

FInally, the jnry mnlt be sworn and impanelled and charged with 
the prisoner's deliverance. (The last phrase means that they are 
charged to try the case and render a true verdict upon the law and 
evidence.) At this point, according to the general consensns of judi· 
cial opinion, jeopardy attaches, and whatever proceedings may there-

II State v. Taylor, 84 La. Ann. 978; Davidson v. State, 99 Ind. 366; FlDk v. 
0It7 of MDwaukee, 17 Wis. 26. 

u Com. v. Peters, 12 Mete. (Mass.) 887. The fact that one bas been ODce 
arrested a.nd examined before a magistrate and discharged 18 not a bar to a 
second arrest and examlnatJon on the same eba.rce. Ex parte Fenton, 77 0aL 
183,19 Pac. 267. 
II Rector v. State, 6 A.rk. 187; McGinnis v. State, 9 Humph. (Tenn.) 48. 
II NewBOD v. State, 2 Ga. 60; Davia T. State, 88 Wi .. 487; DoucIasa T. State, 

8 Wia. 820 • 
. 8f Do~lasa v. State, 8 WIL 820. 
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after be had in the cue, the prisoner cannot be again tried for the 
same offense. It seems to be conceded, however, that if the jury are 
discharged without & verdict on account of some imperative neces
sity, such 88 the sickneaa of the judge, or the sickne8l, insanity, or 
misconduct of a juror, a second trial may lawfully be had. And some 
very respectable authorities hold that if the jury are discharged be
cause they cannot agree upon a verdict, or if judgment upon the ver
dict baa been arrested, or even if there Is a failure to obtain & 

verdict for a~ cause, there is no legal jeopardy. The discussion 
of this question does not fall within the scope of this work, but 
some of the instructive cases are referred to in the margin. II 

The aecond prosecution must be for the lIlDe offeJl88. The 
ofteD8ell charged in the two indictments BlUst be the eame both 
ill law and fact. The test for determining their identity is said to 
be the qnestion whether or not the facts set forth in the aecond in
dictment, If proved to be true, would have warranted & conviction 
under the first indictment, or whether or not the facts oharged in 
the second constitute one and the same transaction with that alleged 
in the first.8I Where an indictment contains several counts. and 
the prisoner Is acquitted on some counts and conncted on othen, 
lie cannot be again tried on thoae counts on which he was acquitted, 
thongh, If the conviction 111 set aside, he may be tried a second time 
on those counts on which he was at first convicted. eo And where a 
greater o1fenae Includes a lesser one, If the defendant Is Indicted for 
the lesser o1fense and put in jeopardy under such indictment, this 
will prevent hia being afterwards indicted and tried for the major 
crime.11 Thus, where defendant was charged with robbery, commit-

II People T. Hunekeler, 48 oat 831; People T. Cqe, let 323; Hixon T. 

Btate, 55 Ala. 129: U. B. v. Haskell, 4 Wash. C. C. 402, Fed. Cas. No. 15,321: 
Com. v. McCormIck, 130 Mass. 61: Powell v. State, 17 TeL App. 345; Barrett 
T. State, 35 AlL 400: Benedict v. State, 44 Ohio Bt. 679, 11 N. B. 125; Btate 
T. BhaJrer, 28 Or. MIS, 82 Pac. 545 • 

.. McCoy T. State, 46 Ark. 141: Roberts Y. State, 14 GL 8. A statute pro
YIdlng that a person who has been before con1Vlcted of crime shall sWrer a 
leverer punishment tor a subsequent olfense than for a ftrst olfense 18 not In 
1'8lld, as subjecting him to be twice put In jeopa.rd7 fer the same .ense. 
Moore T. MIssouri, 159 U. B. 673, 16 SuP. ct. 179. 

10 People v. Dowl1ng, 84 N. Y. 478; JobnsoD T. State, 29 Ark. 8L Compare 
Jarvis v. State, 19 OhIo Bt. 1i85. 

II Boberta T. State, 14 Ga. & 
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ted by taking money from a dwelling house. a former acqui~ OD 

an indictment for the larceny of the same money Is a bar to the prose
cution for robbery, because the crime of robbery, as charged, could 
not have been committed without the commission of larceny, as an 
included, but inferior, offense.1I2 In the case of a single criminal act, 
producing several different results, each of which, standing alone 
and dissociated from the others, would be an indictable offense, the 
general rule is that each result cannot be considered a distinct 
crime, but that all are the consequences of one criminal act; and 
hence a conviction or acquittal of the crime, founded upon one of 
such results, ~ bar a prosecution for the same crime, founded upon 
another of such results. 81 If a verdict against the prisoner is set 
aside on his motion, 01' ou an appeal or writ of error taken by him, 
or is arrested for fatal errors in the indictment, the protection of 
former jeopardy does not attach." 

Pmt:tical Effed. 
The practical e1rect of the provision against second Jeopardy Is 

not only to save a person from being twice tried for the same offeJlfle 
in distinct proceedings, but also to deny to the prosecution, in crim
inal cases, the right to take an appeal or to move for a new trial, 
unless, in the particular state, the constitutional rule has been re
laxed 80 far as to allow this. And except in cases where the prisoner 
himself appeals and a new trial is thpreupon ordered. there is no 
redress for erraN or mistakes made In the course of the trial which 
tell in favor of the defendant, nor any opportunity to correct them. 
The propriety of allowing to the state the same right of appeal, in 
these cases, which already exists in favor of the defendant, has been 
of late years much discussed. Where a court has imposed a sen
tence of fine and imprisonment, in a case where the statute author
ized only a sentence of fine or imprisonment, and the fine has been 
paid, the court cannot, even during the same term, modify the 

tI State v. Mikesell, 70 Iowa, 176, 30 N. W. 474. 
II Hurst v. State, 86 Ala. 604. 6 South. 120. But contrast People v. Majors, 

65 Cal. 138, 3 Pac. 597, where It WIl8 held that the murder of two persons 
by the same act constituted two offenses, for each of which a separate prose
cution would lie, and a conviction or acquittal In one case would not bar a 
prosecution In the other. 

"Sanders v. State, 851nd. 818; Smith v. State, 41 N.l. Law, 598. 
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judgment by imposing imprisoument Instead of the former punish
ment; for this would amount to punishing the defendant twice for 
the same o1fense. II 

BAIL. 

260. By the eighth amendment to the federal constitu
tion, and by similar provisions in the constitutions of 
many of the states, it is provided that excessive ball shall 
not be required. 

The constitutions of most of the states provide that all persons 
shall, before conviction, be admitted ~o bail, upon giving sufficient 
sureties, except for capital offenses, where proof of their guilt is 
evident or the presumption great; and the constitutions of nearl~' 
all provide that excessive bail shall not be required. The object 
of bail Is to enable persons charged with criminal offenses to 
regain their liberty, and at the same time to secure their attend· 
ance when they are wanted for trial. To require bail in such a great 
amount that it would be impossible for the prisoner to obtain it, and 
thereby to keep him in captivity for perhaps a long time, before his 
guUt was established, would be a gross abuse of justice and a grie," 
OWl oppression. II It was to prevent this that the constitutional 
provision above quoted was adopted. But it will be observed that 
the provision does not require that all persons, in all circumstances, 
shall be admitted to bail; but only that if they are allowed to go at 
large upon bail, the bail required shall not be excessive. There are 
obviously cases in which bidl must be refused, if justice is to be done. 
And, as we have stated, the right to bail is generally withheld in 
capital cases where "the proof is evident or the presumption is 
great." In regard to the meaning of these words, it ;s said that the 
proof is evident if the evidence addoced on the application for bail 
would sustain a verdict convicting the prisoner of a capital offense; 
but, if the evidence is of less efficacy, bail should be allowed him. 
In other words, bail is not a matter of right if the evidence is clear 
and strong, leading a well·guarded and dispassionate judgment to 
the conclusion that the offense has been committed, that the pris
oner Is the guilty agent, and that if the law be administered he will 

II Ex parte Lange, 18 WalL 163. .. U. S. T. Brawner, '1 Fed. 88. 
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be capitally convicted." The amount of bail to be required Is left 
to the discretion of the court or magistrate. But if the amount re
quired Is excessive, or if an otter of reasonable bail is refused, there 
is such violation of the prisoner's constitutional rights as may be in· 
quired into on a writ of habeas corpus or certiorari. But the grant· 
ing or refusing of bail is a matter generally within the sound discre
tion of the court or magistrate below; and the appellate court will 
not control that discretion unless it has been flagrantly abused.1I 

And the action of a judge or magistrate in accepting or refusing bail 
is judicial in its nature, and not merely ministerial, and no action 
will lie against him for refusing to take bail in a ease of misde· 
meanor, even though the sureties tendered are found to have been 
sufticient, unless actual malice on his part can be shown." 

In flxing the amount of bail, though no defluite rules can be laid 
down for all cues, there are certain considerations which should 
always inlluence the action of the court. Thus, it is proper to take 
into account the gravity of the ottense charged and the severity of 
the punishment attached to it, as affecting the likelihood of the pris· 
oner's fleeing from justice, notwithstanding his being under bail. 
Again, if there is no reasonable doubt of the guilt of the defendant 
charged with the commission of a felony, whether capital or not, he 
ought not to be admitted to bail.lOo And, flnally, whether ban is 
excessive or not will depend largely upon the pecuniary condition 
of the accused. A sum which would be trivial to a wealthy man 
might be oppressive to a poor one.101 

OBUEL AND UNUSUAL PUNISHMENTS. 

981. The constitutional prohibition aga:lnst the in1U.ctI.on 
of ornel and unusual punishments is to be understood as 
forbidding any ornel or degrading punishment not known 
to the common law, and probably also any degrading pun
ishments which, in the particular state, had become obso-

" Ex parte Foster, IS Tex. App. 625. .. Lester v. State, sa Ga. 192 . 
.. LlDfotd v. Fitzroy, 18 Law J. Mag. cas. 108; Evans v. Foster, 1 N. H. 874. 
100 Ex parte Tayloe, 5 Cow. (N. Y.) 39. 
101 EJ: parte Hutchings, 11 Tex. App. 28; Ex parte Banks, 28 Ala. 89; U. S. 

Y. Lawrence, .. Cranch, 0. O. 518, Fed. Cas. No. 15,577. 
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lete when ita constitution was adopted, and alao all PUD
:lshmenta which are so cUsproportioned to the oft'enae as 
to shock the moral sense of the commUDity.lII 

This prohibition, in the eighth amendment to the federal consti
tution, applies only to the United States and its courts. But most 
of the states, if not all, have incorporated a similar inhibition in their 
organic law.loa It was intended to exclude all such barbarous pun
ishments as torture, disembowelling, burning, branding, mutilation, 
the pillory, and the ducking-stooL But it does not apply to the or
dinary methods of punishment, such as death by hanging, pecuniary 
fines, imprisonment, disfranchisement, or forfeiture of civil right& 10. 

But the common and usual forms of punishment, not in them
selves objectionable under this provision, may be inflicted upon a 
defendant to such an excessive extent as to become "cruel" punish: 
ments. For example, a sentence of imprisonment for five years, 
and a recognizance in the sum of f500 to keep the peace for five 
years after the expiration of the sentence, upon a conviction for an 
assault and battery, has been held invalid because excessive.IOt .Aa 
to the infliction of stripes, the case is not very clear. But It has 
been held In several cases that whipping is not a cruel or unusual 
punishment.lOt A law providing that execution of the sentence of 
death shall be by "causing to pass through the body of the convict a 
current of electricity of sufficient intensity to cause death," ia not 
obnoxious to this constitutional prohibition. The punishment, death, 
remains the same; and the only change is In the manner of its in
fliction, and this manner, though certainly at present "unusual," ia 

10. In re Bayard, 25 Hun (N. Y.) MG_ loa Pervear v. Com., 8 Wail 4'18. 
106 Fine and Imprisonment are not cruel or unusual punishments. LIpD T. 

State, 3 Helsk. (Tenn.) 159. Hard labor In the peDltentiary, In addition to the 
Imprisonment, Is not a cruel or unusual punishment. Wilson v. State, 28 Ind. 
393. A law providing that the keeper of a gambllng house "shall be deemed 
Infamous after conviction, and be forever thereafter dlsquallfled from exer
cising the rIght of sutrrage and from holding any omce," does not inflIct a 
cruel punishment, wIthin the meaning of the constitution. Harper v. Com., 93 
Ky. 290, 19 S. W. 737. ' 

loa State T. Driver, 78 N. O. 423. But compare People T. Smith, IK Mlcb. 
644, 54 N. W. 487. 

tot Com. T. Wyatt, 6 Rand. (VL) 694; Foote T. State, G9 Md. 264. 
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not "cruel" wlthln the meaninl of tlle coDStitution.tn And In a cue 
where a territorial law enacted that every person guilty of murder 
should BUffer death, but did not prescribe the mode of executing the 
eentence, and the priaoner was sentenced to be shot, It wu held that 
this was not a cruel or unusual punishment. lOa And the same deci
sion was made in regard to a statute which required that a prisoner 
sentenced to death should be kept in solitary con1lnement between 
the time of his sentence and the execution.ttt But where cutting. 
the prisoner's hair is a part of the punishment prescribed for par
ticular offenses, and this sentence is imposed upon a Chinaman, It 
may be a cruel punishment as to him, on account of the peculiar 110-

cial and religious beliefs of the people of that race.u , But a len
tence, imposed upon a prisoner for a violation of a city ordinance, 
requi.riq him, OIl default of payment of his fine, to be put to labor 
OB the ,Public streets or other public works of the city, is not in con
tid: wttll. tile eOIlBtitution.11I In an interesting case in Missouri, the 
prisor.cr wu eonTicted of obtaining $3 under false pretenses, and wu 
le.teu.eC t& impriaonmeo:J.t for two years, which was the minimum 
PftIlf1 aet ~ tlae atatute for that offense. But the statute omitted 
to ,resori~ lI.Dy muimum penalty. And it was argued that, under 
tJtJ. law, t:!ae prisoner might have been sentenced to imprisonment 
for lllp, ... thllt 811Ch a punishment would have been cruel and un
csua.1. Eot the court refused to interfere with the sentence on this 
groundlU 

BILLS OF ATTAINDER. 

S89. By t.b.e provisions of the federal constitution, bllls 
ef attainder are forbidden to be passed either by congress 
or by the several state •. 

In its strict signification, the word "attainder" mea.na an extinc
tion o~ civil and political rights; and its two incidents, forfeiture and 

10' Petlple v. Kemmler. 119 N. Y. 580, 24 N. Jil.9; In re Kemmler. 136 U. S. 
ae, 10 Sup. Ct. 930. 

lOa Wilkerson v. Utah, 99 u. S. 130. 
tta McEIYaine v. Brush, 142 U. S. 155, 12 Sup. Ct. 1M. 
Itt Ho Ah Kow v. Nunan, 5 Snwy. 552, Fed. Cu. NQ, 8,M4L 
I1t Jilx parte Bedell, 20 Mo. App. 125. 
III State v. WlllJams, 77 Ko.81Q. 

BL.CONST.L.-88 
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corruption of the blood, fonowed 88 & necessary CODRquenee, at com
mon law, upon a oonviction of a capital crime. A bill of attainder 
18 a legislative decree, directed against a designated person, pro
nouncing him guilty of an alleged crime (usually treason) and passing 
f'entence of death and attainder upon him. 11 I If] some CMeS, where 
this method of procedure was in use, the sentence pronounced was 
less severe than the death penalty, and in that case the judgment was 
denominated a "hill of pains and penalties." But the phrase "bill 
of attainder" has come to be used in a generic sense, including also 
& bill of pains and penalties, and it is in this comprehensive significa
tion that it is used in the federal constitution.114 Legislative enad· 
menta of this character were not at all uncommon in the early days 
of this country, before the adoption of the coustitution. In several 
cases, during the Revolution, the states enacted statutes which were 
directed against particular persons by name, and which adjudged 
them guilty of aiding and adhering to the enemies of the state, and 
proceeded to a confiscation of such property of their. .. might be 
found within the limits of the state.l1l1 But the prohibition received 
ita most atteutive consideration in a group of cases which arose oot 
of a certain act of congress and certain acta of the state legislatures, 
paned at the close of the civil war, which imposed a test oath of 
past loyalty to the national government as a condition precedent to 
the right to enjoy certain civil and political privileges. These stat· 
utes were held to be ex post facto laws and unconstitutional. ADd 
they were also adjudged to be bills of attainder, on the fonowing 
ground: Since it was certain that there were individuals who would 
be unable to take the oath prescribed, the legislative Mtlon in ques
tion w .. tantamount to a declaration that those persons were guilty 
of the orimes alleged, and to • !lentence, passed upon them without 
trial, imposing heavy penalties for their past conduct.n· 

III Oummlngs T. Missouri, 4 Wall. 277. 
116 Fletcher v. Peck, 6 Oranch, 138; Oummlngs v. Mls8oUrl, 4 Wall. 277. 
III See Thompson v. Carr, 5 N. H.510. 
III Cummings v. Missouri, 4 WaD. 271; Ex parte Garllu1d, ldo 333; Ptuee 

Y. C&nkadcm, 18 Wall. 284. 
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]IX POST FACTO LAW8. 

983. The enactment of ex post facto laws fa prohibited 
both to congress and to the legislatures of the several 
states. The term is a technical one, and applies only to 
penal and criminal proceedings. An ex post facto law is 
-Olle 

(a) Which makes an action done before the pa88ing of 
the law, and which was innocent when done, 
criminal, and pUDishes such action, or 

(b) Which aggravates a crime, or make. it greater 
than it WILlI when committed, or 

(0) Which changes the punishment and iD1licta a 
greater punishment than the law annexed to the 
crime when it was cOmmitted, or 

(.) Which alters the legal rules of evidence, aDd re
ceives leas or di1l'erent testimony than the law 
required. at the time of the commission of the 
oft"ense, in order to oonviot the oft"ender. n1 

An ex post facto law i. necessarily, as the words imply, a retro
active law. If any law la intended to operate only upon futvre 
.actions or future trials, It cannot be called ex post facto.u l And 
again, the term la restricted to penal and criminal proceedings which 
dect life or Uberty or may Impose punishments or forfeitures. It has 
DO applicability to purely civil proceedings which dect private rights 
-only, although luch proceedings, for their retroactive effect, may 

be unlawful.11 ' The constitutional provision, it should be observed, 

u, Calder T. Bull, 8 Dali. 890. 
III Kring T. Missouri, 107 U. S. 221, 2 Sup. Ot.~. A.. general law tor the 

pJnlshment ot offenses which endeav01'll, by retroactive operation, to reach 
.acta betore committed, and aJao provides a like punishment tor the same acts 
In future, 18 void In so tar as It 11 retroactive, but valid as to future cases within 
the leglelatlve control. Jaehne v. New York, 128 U. S. 189, 9 Sup. Ot. 70. 

nl Baltimore & S. R. 00. v. Nesbit, 10 How. 895: Locke v. New Orleans, 4 
Wall. 172; Southwick v. Southwick, 49 N. Y. 510; Rlch v. Flanders, 89 N. H . 

.2MK. A.. person cannot be convicted under a law maklnl' a principal llable tor 
the act ot his agent, tor an act dODe before the law ",eDt Into operation. State 
... Bond, 4 Jones (N. 0.) 9. 
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applies not only to the atatutel of a state, but also to the ordinances 
til. ita mnnicipaJ. corporationa.1I1 

.AJs a general rule, ltatutes which are confined in their operation 
to the regulation of courts, their jurisdiction, and criminal procedure, 
or which merely change the mode of trial of offensel, without dect
ing the nature of the offense, the evidence required, or the pnnillh
ment, are not ex POlit facto, even .. retroactively applied, unleaa the,. 
plainly alter the situation of the accused to his disadvantage.1u 

For Instance, a statute giving to justices of the peace jurisdiction to 
try penonl for offenses previously triable only in the county courts, 
though applicable to prior offenses, being remedial only, is not an 
ex post facto law. III The same is true of a law which confen ap
pellate jurildiction of a caDle upon a division of the supreme court 
less in numbera and different in personnel from the court .. organ
ized when the crime was committed.1I1 And a law whioh changes 
the qualificationl of ~and and petit juron, requiring that the)' 
shall be qualified electon and able to read and write, la appJlcable 
to the trial of a prolecution for an offense committed before its 
pauage.1I1 ]for II there any valid objectiou, on thil grouud, to a 
provision In a Itate constitution that offenses previously required 
to be prolecuted by illdictment may be prosecuted by information 
or by indictment, al Ihall be prescribed by law, or one which enacts 
that no grand jury shall be drawn or summoned in any county 
unle.1 the superior judge thereof Ihall so order. These provisions, 
as applied to otrenses committed prior to their adoption, cannot be 
said to be ex POlt facto. UI And a law authorizing the conviction of 
a defendant "of any offense the commission of which II necessarily 
included in that charged" is not ex POlt facto, sa applied to a case 
where the oft.'enlle was committed and the indictment found before 
the law went illto effect, although such conviction was not author-

III People Y. FIre Department of City of Detroit, 81 Mlch. ~ 
111 City Councll of AnderaoD Y. O'Donnell,29 S. C. 355,7 S. II. c)28; State

Y. Carter, 88 La.. AmI. 1214; People v. Mortimer, 46 Cal. 114. 
122 State v. Welch, 6C) Vt. 50, 2C) Atl. 900. And see Com. v. Phllllpe, 11 PIck. 

(Mass.) 28; State v. Sullivan, 14 Rich. Law (S. C.) 281. 
III DUDCaD V. M1l8OurI, 152 U. 8. 877, 14 Sup. Ct. c)70. 
116 GlbeoD v. MIBBlsslppl, 162 U. S. 565, 16 Sup. Ct. 9(K. 

J.I Lybarrer v. State, 2 Waah. St. 552,27 Pac. 449, 1029. 
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ized b1 tlle law IB force at the time tlle crime was done.II' A .tat· 
ute Mucinl tile .umber of peremptory challenges to jurors allowed 
to defe.daat. fa criminal prosecutions is not ex post facto &I to the 
trial of a crime committed before the act was passed liT And a 
8tatute 'Which provides that, "in all questions affecting the credi· 
bllity of a witnesa, his gen~ra1 moral character may be given in. 
evidence," although it introduces a new rule of eTldence, cannot be 
eaid to alter the aituation of the accused to h1a disadvantage, and 
therefore is .ot an ex post facto law.1I1 But a law requiring the 
defend8.Jlt in prosecutions under the revenue laws to produce his 
books and papers in evidence, and making his refusal to do so 
equivalent to a confession of the facts the government expect. to 
prove by them, is ex post facto u applied to past acts and trans· 
actiona.1I1 

If the lerislature repeala the statute of llmitatlou with respect 
to crlmiaal proaecutiOIl8, or extends tile time preTlously limited for 
such prosecutions, the new rule caanot constitutionally apply to 
any offense previously committed and as to whioll the period pre
acribed by the law in force at the time of its commi8l10n has already 
ram. This would be, in such application, an ex post facto law; be
eause an act condoned by the expiration of the statute of limitations 
11 no longer a p1lllimable 01Jense.1I1 

A law which aggravates the punishment for aa act already com· 
mitted is ex post facto; but one which changes the punishment in 
such a manner that the new penalty is equal to or less thaa that pre
scribed when the act was done, but not greater, is not thus objec
tionable. Any chanie in the law which remits a separable portion 
of the former penalty, or substitutes a punishment which is clearly 
lese severe, or otherwise reduces or mitigates the consequences of 
a conviction, or which introduces a change in those matters which are 
referable only to prison discipline or penal administration, mat 

111 State v. JohDlOD, 81 MOo 60. 
liT South v. State,86 Ala. 617, 6 South. G2. 
III RoblIl8OD v. State, 84 Ind. 452. 
Ut U. S. v. Hughes, 8 BeD. 29, Fed. au. No. 15,418-
110 Com. Y. Dufr7. 88 PL SL 506. Compare State Y. Moore, G N. l. Law, 

101. 
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validly have a retrospective operation. us A. statute which, wttkout 
aftectiDI the crime or its punishment, prescribes the hour, the plac~ u. tke mu.ner in which death sentences shan be carried out, and 
tlle D,,:mber of peNons who may be present, fa not ex post facto u 
to put oftenlee.1I1 Since the penalty of dea.th is almost uni .... l'II&ll1 
regarded u the extreme limit of punishment, it is generally con
ceded that a law which substitutes u;y other degree or kind of pun
ishment, even in relation to paat oftenses, is not ex post facto. 111 But 
even the death penalty can be added to. Thus, a statute was en-. 
acted providing that a person sentenced to aeath eould be kept in 
solitary con1inement until the time of execution, and allo that he 
should not be apprised of the time when the execution was to take 
place. This law was adjudged ex post facto and unconstitutional as 
applied to a murderer whose crime was committed before the pas. 
sage of the act.1U But a statute is not unconstitutional which, in 
providing for the punishment of future oftenses, authorizes the of· 
fender's conduct in the past to be taken into account, and the pun· 
ishment to be graduated a.ccordingly; that is, imposing a more se
vere sentence upon a second conviction for the same kind of of
fenle.1I1 But where the law, in force at the time of the commisaion 
of the oftense, imposed upon the jury the duty of fixing the penalty. 
within certain limitl, by their verdict, this confers upon the prison€'l' 
a valuable right, which cwot constitutionally be taken away by 
retroactive legislation. 111 And a law providing that cumulative 

111 H&l't11q T. People, 22 N. Y. 95, 105; Hair v. State, 18 N .... 101, 21 N. W. 
484; People T. Hayes, 140 N. Y. 484, S5 N. m. 951. 

111 Holden T. Mlnneeota, 187 U. S. 483, 11 Sup. Ct. 148. 
III Com. T. Gardner, 11 Gray (Mass.) 438; Com. v. Wyman. 12 Cush. (MuL) 

287; State v. Williams, 2lUch. Law (S. C.) 418. 
1 .. Ex parte Medley, 1M U. S. 160, 10 Sup. Ct. 384. A law adding to the 

penalty of death Imprisonment at hard labor until the governor shall flx the 
day for the execution (which may be a year from the BeDtence) 1B ex post facto 
as applied to put offensee. In re Petty, 22 Kan. 477. 

III R088' CUe, 2 Pick. (Mass.) 165; People v. Butler, 8 Cow. (N. Y.) 1'7; 
Com. v. Graves, 155 MaBB. 163, 29 N. E. 579; State v. Woods, 68 Me. 408. 

181 Marlon v. State, 16 Neb. 849, 20 N. W. 289. But where the statute, at 
the time the crime waa committed, provided that juries should be judges of the 
law, and this Is repealed before the trial, tbere Is no constitutional wron, In 
apply1na the new rule to the case at bar. Marlon v. State, 20 Neb. 288, 29 N. 
W.911. 
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terms of Imprf80nmeDt, adjud&ed at the same term of court, lhall be 
10 tacked that each IUbaequent term shall begin at the expiration 
of the preceding one, cannot be applied to offenseB committed before 
the statute, because, being more onerous than the pre-existing law, 
such application would make it ex POlt facto. liT 

A ltatute establishing a telt oath of past loyalty to the lOvern
ment, and making the takinr of it a condition precedent to the right 
to hold public office, serve 88 a juror, practice as an a~orney, or act 
88 a professor, teacher, or clergyman, i8 unconstitutional and void, 
88 partaking of the nature both of bills of attainder and ex post 
facto laWs. The reason il that such acta impose a punishment with
out trial; they make that a crime which W88 not 80 before; an«i 
they change the rules of evidence by shifting the burden of proof 
upon the person accused.1I1 If an extradition treaty is given a retro
active effect,. so as to allow of the extradition of a criminal who had 
taken refuge in this country before' the treaty, he cannot objeot to 
it on the ground of its being ex post facto.1I1 

SUSPENSION OF HABEAS CORPUS. 

964. By the constitution of the United States, as well aa 
by the constitutions of nearly all the states, it is pro
~ded tllat the privilege of the writ of habeas corpus 
shall not be suspended, unle88 when, in cases of rebellion 
or invasion, the publi.c safety may require it. 

The writ here referred to is the writ of "habeas corpus ad subjicien
dum," which is directed to any person detaining another, and com
ananding him to produce the body of the prisoner (or person detained) 
with the day and -cause of his caption and detention, to do, submIt 
to, and receive whatsoever the judge or court awarding the writ shan 
('onsidel' in that behalf.uo This wlit, says ~tory, "is justl~· ('steeml'!l 
the great bulwark of personal liberty, since it is the approprfate 

liT Hannahan v. State, 7 Tex. App. 664. 
III Cummings v. Missouri, 4 Wall. 277; Ex parte Garland, Id. 883; Pierce 

T. Carskadon, 16 Wall. 234. 
lit In re De Giacomo, 12 BJatchf.891, Fed. caa. No. 8,747. 
160 8 Bl. Comm. 181. 
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nmedJ to ucertain whether any person hi rightfully iD oonfinement 
or DOt, uel the cause of his confinement, and if no sufficient ground 
of detention appear-, the party fa entitled to his immediate dis

charge." 161 "In England, the benefit of it was often eluded prior tu 
the reiID of Charlel the Second, and especially during the reign of 
Charlel the Firat. These pitiful evasioD8 gave rise to the famous 
Habeu CorpUl Aot of 31 Car. II. 0. 2, which has been frequently con
sidered u another Magna Charta in that kingdom, and has reduced 
the pneral method of proceediDp OD these writs to the true standard 
of law and Uberty. That statute has been, in substance, incorporated 
IIlto tile jurisprudence of every state in the Union, and the right to 

It has been llecured iD most, if not all, of the state constitutions by a. 
pronaioR similar to taat existing iD the constitution of the united 
Stat&" U. 

The privilege of the writ hi not ulually suspended except when 
martial law has been declared in a particular place or district. The 
eifPCt of its luspenRion il to make it possible for military command· 
ers or other officers to cause the arrest and detention of obnoxious 
or luspected persons, without any regular procesa of law, ud to de
prive those persons of the right to an immediate hearing and to be 
discharged if the cause of their arrest is found to be unwarranted by 
law. 

It seems to be DOW settled (though uot without disputes. which are 
of cousiderable historical interest) that the power to suspend the writ, 
under the federal constitution, iD the case of rebellloD or lnvasioh, 
hi confided to congre .. alone; tllat it hi the right and duty of that 

. body to judge when the exigency has arisen to justifJ' this step; aud 
that it does not belong to the executive branch of the government 
either to so judge or to take the responsibility of 8uspendiq the 
writ, unleu under an authorization from congreu. 

DEFllfITION OF TREASON. 

9815. Oonvlctions and punishments for constructive trea-
8Gn are prevented by the de1lnition of treason found in 
the federal constitution. 

1612 StOrt. CoIMIt. 11839. ,u 2 Stort. Conat. I1S4L 
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266. According to that deftnition, treason against the 
United States consists only in levying war against them, 
or in adhering to their enemies, giving them aid and com
fort. 

267. There may also be treason against a particular 
.tate, defined and punished as a crime by its laws; and the 
aame acts do not lI;eceasarlly constitute treason against the 
United States also. 

That clause of the federal constitution which defines the crime of 
treason, and prescribes the proof required to sustain a conviction, 
was intended as an additional safeguard against tyranny and injus
tice. It is in the following words: "Treason against the United 
States shall consist only in levying war against them, or in adhering 
to their enemies, giTiug them aid and comfort. No person shall be 
convicted of treason unless on the testimony of two witnesses to 
the same overt act, or on confession in open court." Similar provi
_ions have been adopted in the constitutions of many of the states. 

"By the ancient common law, it was left very much to dlsoretion 
to determine what acts were and were not treason; and the judges 
of those times, holding office at the pleasure of the crown, became 
but too often instruments in its hands of foul injustice. At the in
etance of tynmnical princes, they had abundant opportunities to 
C1reate constructive treasons; that is, by forced and arbitrary con
.truction~ to raise offenses into the guilt and punishment of treason 
which were not suspected to be such. The grievance of these con
_tructive treasons was so enormous, and so often weighed down the 
innocent and the patriotic, that It was found necessary, as early as the 
reign of Edward m., for parliament to interfere and arrest It, by de
claring and defining all the different branches of treason. This stat
ute has ever since remained the pole-star of English jurisprudence on 
this subject. • • • It was under the influence of these admo
nitions, furnished by history and human experience, that the convene 
tion deemed it necessary to interpose an impassable barrier against 
arbltra:r:r constructions, either by the courts or by congress, upon the 
crime of tr·eason." 14:1 

UI 2 Btol'7. Conat. I 1798. 
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To constitute thia specUlc crime, "war must be actually levied 
against the United States. However 1lagitious may be the crime 
of conspiring to subvert by force the government of our country, such 
conspiracy is not treason. To conspire to levy war and actually to 
levy war are distinct offenses. The 1lrst must be brought into open 
action by an assemblage of men for a purpose treasonable in itself, or 
the fact of levying war cannot have been committed. The actual 
enlistment of men to serve against the government does not amount 
to levying war. It is not the intention of the court to say that no 
individual can be guilty of this crime who haa not appeared in al'lIlB 
against ht, country. On the contrary, if war be actually levied, that 
is, if a body of men be actually assembled for the purpose of effecting 
by force a treasonable purpose, all who perfonn any part, however 
minute, or however remote from the scene of action, and who are 
actually leagued in the general conspiracy, are to be considered .. 
traitors." 1" 

There may also be treason against a particular state, deflned and 
punished aa a crime by its laWs. And treason against a state is not 
necessarily at the same time treason against the United States. 
Treason may be committed against a state by opposing ita laws and 
forcibly attempting to overturn or usurp the government. And 
conversely, treason against the United States is not an offense against 
the laws of a particular state. It is a crime which is exclusively 
directed against the national government and excluaively cognizable 
in its courts."· 

CORRUPTION OF BLOOD AND FORFEITURE. 

968. The constitution of the United States provides tha~ 
"no attainder of treason shall work corruption of blood, 
or forfeiture except during the life of the person attainted.
And the oonstitutions of nearly all the states provide gen
erally that no oonviction shall work corruption of blood 

14040 Ex parte Bollman, 4 Cronch, 715, 126. See, olso, U. S. v. Hoxie, 1 Paine. 
2615, Fed. Cas. No. 15,407; U. S. v. Hanway, 2 Wall. Jr. 139, Fed. Cas. No. 
115,299; U. S. v. Insurgent&, 2 Dall. 835, Fed. Cas. No. 15,448; U. S. v. Mitchell.. 
2 Dall. 848, Fed. Cas. No. 115,788. 
,n People v. Lynch, 11 Jolma. 549; Respubllca v. Carlisle, 1 Dall. 85. 
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or forfeiture of estates, though In a few, it BeeDUl, there 
may at1ll be a forfeiture during' the life of the person con
victed. 

Soon after the adoption of the federal constitution, congress passed 
. an act declaring that n~ conviction or judgment, for any capital or 
other oft'ense, should work corruption of blood or any forfeiture of 
estate.H6 But in 1861, at the beginning of the civil war, new statutps 
for the punishment of treason were enacted, and these provided for 
the confiscation of the property of persons in rebellion against the 
government. But a question having been made, as to whether the 
fee in the realty of such persons might not be confiscated, it was ex· 
pressly provided in the confiscation acts that no punishment or pro
ceedings should be construed to work a forfeiture of the real estate 
of the oft'ender, longer than for the term of his natural life.ln 

In English law, corruption of blood was the consequence of at· 
taInder. It meant that the attainted person could neither inherit 
lands or other hereditaments from his ancestor, nor retain those he 
already had, nor transmit them to any heir by descent, because his 
blood was considered in law to be corrupted. This was abolished 
by at. 33 & 34 Vict. c. 23, and is unknown in America. 

In England, if a person is outlawed for treason, his lands are for
feited to the crown. H he is outlawed for felony, he forfeits to the 
crown all his goods and chattels, real and personal, and also the 
profits of his freeholds during his life, and after his death, the crown 
is entitled to his fl'E'eholds for a year and a day, with the right of com
mitting waste. Formerly, a conviction for any kind of felony caused 
a forfeiture of goods and chattels, both real and personal, but this 
has been abolished by the St. 33 & 34 Vict. c. 23. This statute pro
vides that no conviction, judgment, or sentence for treason or felony 
shall work corruption of blood or forfeiture. But It leaves the old 
law of outlawry for treason and felony, with its consequences, un· 
touched.u , 

U' Rev. St. U. S. 11i826 (Act April SO, 1790). 
UT See 2 Story, Const. t 1300, note; Bigelow T. Forrest, 9 Wall. 839: DILJ 

v. Mlcon, 18 Wall. 156; Wallach v. Van Rlswlck, 92 U. S. 202; Fire Depart· 
ment v. Kip, 10 Wend. 266 . 
. u. See 4 Steph. Corum. (10th Ed.) 477: Williams, Real Prop. 126. 
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0lIAPTER XXI. 

LAWS IMPAIRING THE OBLIGATION OJ!' OONTRAOT&. 

269. Constitutional Provisions. 
270. The ~w Impairing the Contraet. 
271. The ObUgat101l. 
272. The Impairment ot the Contract. 

278-275. What Contracts are Protected. 
276. Limitations on Power of Legislature to Contrae&. 

277-281. Ohartera as Contracts. 
282-288. Exemption trom Taxation. 

284. Law. Affecting Remedies on Contracta. 

OONSTITUTIONAL PROVISIONS. 

989. The federal constitution provides that no state shall 
pa.ss any law impairing the obligation of contracts. And 
the constitutions of many of the states impose the same 
restraint upon their legislatures. 

The causes for the introduction of this claUle Into the constitution 
of the United States are to be found in the financial condition of the 
country at the close of the revolutionary war, and the disposition of 
the states, at that time, with reference to the enforcement of public 
and private obligations. It was much to be apprehended that they 
would repudiate their debts, unless restrained by some IUeb provi· 
sion of the paramount law. There was also a strong desire to issue 
paper money and make it circulate, even when that InTolved the dis
charge of previous contracts in an almost worthless currency. Fur
ther, the various states were much inclined to make nch liberal 
provision for the relief and encouragement of the debtor class as 
would result in great injury and detriment to the class of creditors, 
and to the serious impairment of public and private credit. The 
means adopted to check these tendencies was the prohibition upon 
state action which we are about to consider. That it has been 
beneficent ill its effects cannot be doubted. But it has given rise 
to an amount of litigation, and has involved the courts in a succes
sion of adjudications, which are not equalled by those growing out 
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of any other clause of the constitution, unless it may be that which 
gh'es to congress the power to regulate commerce. This prohibition, 
It ,,-m be noticed, Is directed only against the states, and there fa 
no other ,clause in the constitution laying a like inhibition upon 
congress. It follows, therefore, that if congress should paSB a law, 
falling within the scope of ita jurisdiction, and not obnoxious to any 
other prohibition of the constitution, the courts would be obliged to 
sustain it, notwithstanding its effect might be to impair the obliga
tion of existing public or private contracts. The injustice of such 
an act would not be sufllelet ground for adjudging it unconstitu
tional. And in fact, such consequences have attended several of 
the acts of congress, such as the legal tender law and the varioUl 
statutes of bankruptcy, but their constitutionality has not been ques
tioned on that ground.' But it has been held that the legislature 
of a territory has no more power to p8S8 a law impairing the obli
gation of oontracts than fa possesaed by the legislature of a state.1 

THE LAW IMPAIRING THE CONTRACT. 

970. The prohibition against impairing the obligation of 
contracts applies not. only to the ordinary statutes of the 
state, and the ordinances of ita municipalities, but also to 
any clause in ita constitution, or any amendment thereto, 
which produoes the forbidden effect. 

A provision in a state constitution, or an amendment thereto, 
Is a "law" within the meaning of this clause. The federal consti· 
tution Is the supreme law of the land, and Its prohibitions upon 
state action apply just as much to the people of the state, when 
making or amending their constitution, as to their representatives 
sitting in the legislature to make ordinary laws. Hence if a con
stitutional provision or amendment impairs the obligation of con· 
tracts, it la void.' But the prohibition la directed against the legis-

1 Hepburn v. Griswold, 8 Wall. 637; Gunn v. Barry, 15 Wall. 610; MItchell 
r. Clark, 110 U. B. 633, 4 Sup. Ct. 170, 812; Evans v. Eaton, Pet. 0. O. 822, 
187, Fed. Cas. No.4,559: Hopklns v. Jones, 22 Ind. 810. 

I Morton v. Sharkey, McCahon (Kan.) 585 . 
• New Orle&D8 G8Bll~ht Co. v. LouIsIana LIght & Heat ProducIng" Manut', 
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lative action of the state (whether by the legislature or by • consti
tutional convention) and not against the determinations ot its judicial 
department. The obligation of the contract must have been im
paired by ROme law, that Is, some constitutional provision or statute. 
A judgment ot the supreme court ot a state will not be reviewed by 
the supreme court of the United States, on a writ ot error, on the 
ground that the obligation of a contract has been Impaired, unless 
some legislative act or constitutional provision has been sustained 
by the judgment. It is not enough that the judgment itself de
cides against the validity ot the contract or has the effect to make 
it dUferent trom that which the parties intended.' The prohibi
tion against "passlng"any law inipairing the obligation of contracts 
equally torbids a state to enforce as a law any enactment of that 
character, trom whatever source originating. Hence an enactment 
ot the "Confederate States," enforced as a law ot one of the states 
composing that confederation, sequestrating a debt owing by one ot 
its citizens to a citizen ot a loyal state as an alien enemy, is void 
tor this reason." 

THE OBLIGATION. 

271. The obligation of a contract is that duty of perform
ing the contract, according to its terms and intent, which 
the law recog'lLizes and enforces. 

For judicial purposes, and in the constitutional sense, the "obli
gation" of a contract is that duty ot performing it which the law rec
ognizes and enforces.' ''The obligation of a contract, in the constitu
tional sense, is the means provided by law by which it can be en· 
forced, and by which the parties can be obliged to perform it What· 
ever legislation lessens the efficacy ot these means impairs the obli· 
gatlon. It it tends to postpone or retard the enforcement of the 

00., 1115 U. S. 6150, 6 Sop. Ot. 252; Delmas v. Insurance 00., 14 WaD. 661: 
Dodge v. Woolsey, 18 How. 881; GUDD v. Barry, 15 Wall. 610. 

t New Orleans Waterworks 00. v. Louisiana Sugar Relining 00 .. 125 U. 8. 
18,7 Sop. Ot. 741; Rallroad 00. v. McClure, 10 Wall. 511 • 

.. WIlliams v. Brutry, 96 U. S. 176. 
f Black, Const. Prohlb. 1189: Sto17. 00011. LaW&, 1266: JOhnsoD v. DUDCaD. 

8 Mart. (La.) G8O. 
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eo.tract, the obligation of the latter Is to tha,t extent weakened.'" 
In illustratioJl of this rule, it is held that a state statute r8()e8.lillg a 
former law, which made the stock of stockholders in a corporation 
liable to its debts, is, as respects creditors of the corporation exist
ing at the time of the repeal, a law impalrlDg tile obligation of con
tracts and therefore void.' 

THE I]![PAIBMENT OF THE CONTRACT. 

979. A law impairs the obligation of contracts and is 
void if it-

(a) Precludes a recovery for breach of the contract. 
(b) Excuses one of the parties from performing it. 
(c) Renders the contract invalid. 
(d) Puts new terms into the contract. 
(e) Enlarges or abridges the intention of the parties. 
(f) Postpones or accelerates the time for pert:ormance 

of the contract. 
(g) Interposes such obstacles to its enforcement as 

practically to annul it. 

Any statute Is unconstitutional, as impairing the obligation of con
tracts, which introduces a change into the expretls terms of the con
tract, or its legal construction, or its validity, or its discharge, or 
(within certain limits to be presently noticed) the remedy for its en
forcement. 'Dhe extent of the change is not material; any impair
ment of the contract is unlawful "This is not a question of degree 
or manner or cause, but of encroaching in any respect on ita obliga
tloD, cUapensing with any part of its force. n, 

WHAT CONTRACTS ARE PROTECTED. 

973. The "contracts" intended to be secured by this clause 
of the constitution are all such as might be inJuriously af
fected by the legislative action of the state if not thus pro
teoted. 

, LoId8taIIa T. NeW' OrleanB, 102 U. S. 203. 
• Hawthorne v. Calef, 2 WaU. 10; Ochlltree T. Railroad 00., 21 Wall. 249 • 
• I'laDterB' Bank T. Sharp, 6 How. 301, 327. 
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974. State legislatures are thus prohibited trom impair
blg the obUgation of-

<a) Agreementa or compacta of the state with another 
state. 

(b) Oontracts of the state with corporations or indi
viduals. 

(c) Grants of property or franchises by the state. 
(d) Oontracts between private persons. 

9715. The contracts thus protected trom impairment by 
the constitution do not include-

<a) Statutory grants of mere Ucenses or exemptions. 
(b) The tenure ot pubUc 01l1ces. 
(c) D.l.egaJ. or immoral contracts. 
(d) Judgments of the courts. 
(e) The status created by marriage. 

The protection furnished by this clause extends Dot ollly to II11cb 
contracta 88 remain executory, but also to such 88 have been fully 
executed. And it includes such contracta 8.1 the law implies from 
the relations or dealings of the parties, as well aa those whiell they 
have put into express terms.11 

Contract" between 8mta. 
Agreements or compacta between two stat.es of the UDlon, luch 

as they are authorized to make with the consent of congretl8, are se
cured against impairment by this clause of the constitution, and any 
pel'l!lOD who is injured by a legislative action of either state, amount
ing to a violation of the agreement, has a standing to complain of Ita 
unconstitutionali ty.ll 

Statut.ea. 
A statute may contain a contract, or the offer of a contract, or be 

the evidence of a contract, or be essential to the obligation of a COD

tract made OD the faith of its continuance in force; but a statute is not 
a contract purely and solely per Be. The mere enactment of. law 
OD any subject does not amount to a contract between the legislature 
and the people that such law shall remain in force, nor doee it abrl. 

Ie Bolm .. v. Bolmee,4 Barb. 295. 11 Green v. Biddle, 8 Wheat. L 

Digitized by Google 



§§ 273-275) WHAT OOIrrBACT8 ABE PROTECTED. • 609 

the power of the legislature to amend or repeal it The ease is differ
ent if the act makes a grant or an engagement of the state, or provides 
remedies which enter into the composition of future contracts. 

Cbntractl of CI State with IndiDidualt. 
The bonds or other evidences of debt iasued by a state or municl 

pality are in the nature of contracts with the lawful holders thereof. 
And this contract includes such provisions of law, with regard to the 
receivability of the bonds or coupona for taxes, or the exemption of 
the securities from taxation, as existed when they came into the hands 
of the holders, and were intended to promote their credit or their 
circulation. Thus, when such public securities are held by non-resi
dents, who are not subject to taxation by the state, a subsequent 
statute taxing the securities and directing that the amount of the 
tax shall be deducted from the stipulated periodical payments, im
pairs the obligation of the contract and is void.l ' The same principle 
governed the celebrated ''Virginia coupon cases," which were long 
and earnestly contested in the supreme court, but resulted in holding 
the state firmly to the agreement which it had made with its creditors. 
This litigation grew out of the funding act of 1871, in that state, 
which provided that the coupons on the bonds then issued should be 
receivable in payment of all taxes and debts to the state. This privi
lege the legislature afterwards attempted to l"eSCind, on the ground 
of frauds in the manipulation of the securities. But it was held that 
the contract made with the holders of the securities could not be thus 
impaired, and that the state must abide by its original agreement 1. 
And generally speaking, when a state enters into a contract with 
a private person, for the construction of public works, the furnish
ing of public supplies, or any other sort of business engagement, it 
incurs a binding obligation which the legislature may not lawfully 
abrogate or impair. "The state," says the New York court of ap
peals, "in all its contracts and dealings with individuals, must be 
adjudged and abide by the rules which govern in determining the 
rights of private citizens contracting and dealing with each other. 

11 Btate Tax on ForeIgn-Held Bonds, 15 Wall. 800; Murray v. Charleston. 
96 U. B.482. 

11 AntonI v. Greenhow, 107 U. S. 769. 2 Sup. at. 91; Vlrclnla Coupon Cases, 
114 U. B. 270, 5 Sup. at. 903-923; McGahey v. Virginia, l8G U. S. 662, 10 Sup. 
ot. 972. 

BL.OONBT.L.-B8 
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There is not one law for the sovereign and another for the subject; 
but when the sovereign engages in business and the conduct of busi· 
ness enterprisetl, and contracts with individuals, although an ac· 
tion may not lie against the sovereign for a breach of the contract, 
whenever the contract in any form comes before the courts the 
rights and obligations of the contracting parties must be adjusted 
upon the same principles as if both contracting parties were private 
persons. Both stand upon equality before the law, and the so\,,· 
l'1'eign is merged in the dealer, contractor, and suitor." U 

A law of the state offering a bounty for any particular klnd of 
services to be rendered is an offer of a contract to any person who 
will accept its terms. But a contract of this sort does not become' 
complete and binding until.it is accepted by an individual and the 
work begun or the services rendered. Until that is done, the mere 
offer on the part of the state may be withdrawn; but not so after 
it has been acted on in a specific instance.1I On the same principlt', 
a grant of a penalty, or of a share in a forfeiture, to any person who 
will give information and sue for it, may be considered in the natorf' 
of a contract by the state. But such penalties and forfeitures may 
be released by statute at any time before an actual recovery has been 
had.lI But a mere gratuitous concession on the part of the statl" 
Dot founded upon any consideration or advantage moving to it, does 
not amount to a contract.1f 

Gram. by a Sta~. 

Grants of property or franchises, made by a state to • private per
BOn or corporation, are conti'8.cts within the meaning of this clauae 
of the constitution. Thus, at an early day, the state of Georgia sold to 
certain individuala a tract of the public lands, received the purchue 
money, and issued a patent. Afterwards it was alleged that the sale 
had been procured by fraud and misrepresentation on the part ot the 
purchasers, and a statute was passed annulling the grant, Betting 
aside the patent, and authorizing the sale ot the same land to other 

U People v. Stephens, 71 N. Y.527, 549. And see Danolds v. State, 89 N 
Y. 36; carr v. State, 127 Ind. 204, 26 N. E. 778. 

11 Welch v. Cook, 97 U. B. 541. 
11 ContlscatioD Cane, 7 Wall. 454; U. B. v. 'l'yneD, U Wall. 88. 
17 Wheeling & BelmODt Brldae 00. T. Wheel.lDc Bridie Co., 188 U. S. 287. U 

Sup. ct. 301. 
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persons. It was held that this statute impaired the obligation of the 
(!ontract made with the first purchasers, and was void. i ' 

6ranta of &cluaiN Pf"i.vikga. 

The legislature of a state, if the public interests may seem to make 
it desirable, may grant to a person or corporation a monopoly or 
exclusive franchise or privilege, and the grant may assume the form 
of a contract, the obligation of which must not thereafter be im
paired. But monopolies are not favored in law, and grants of this 
kind are subject to the following four limitations: 

(1) The grant is to be construed strictly against the grantee and 
in favor of the public. Nothing will pass by implication, and the 
extent of the privileges granted will not be enlarged by inference or 
<'onstruction. Thus, the grant will not be understood to prevent 
the legislature from according rival or competing franchises to other 
persons, unless its plain terms convey that meaning.1e 

(2) The intentiop. to grant a monopoly will never be presumed, but 
on the contrary it will be presumed that the legislature did not intend 
thus to limit its own power or that of its succeasora. And this pre
sumption can be overcome only by clear and satisfactory inferences 
from the terms of the grant.'o 

(3) The rights or franchises granted m~y be revoked or annulled 
by the state, in the exercise of the power of. eminent domain, or their 
value may be impaired by the grant of similar privileges to other&. 
But in this case, due compensation must be made.21 

(4) The owner of the privilege or franchise may be regulated in 
the use of his property and the enjoyment of the privilege, by all such 
law. and ordinances as are established in the lawful exercise of the 
police power, even though its value may be thereby impaired, or the 

.exclusive features of the grant be infringed. 
To illustrate these rules, we may refer to a case wherein it was held 

that a legislative grant of an exclusive right to supply water to a mu-

11 Fletcher T. Peck, 6 OraDch, 87. 
U Charles River Bridge v. Warren Brlc!ge, 11 Pet. 420; Turnpike 00. T. 

Maryland, 8 Wall. 210. 
10 Olty of Detroit v. Detroit & H. P. R. 00., 48 Mlch. 140, Ii N. W. 2715. 
11 Richmond, F., & P. R. Co. v. Loulaa R. 00., 18 How. n; ED1leld Toll 

Brldge Co. v. Hartford & N. H. R. Co., 17 Conn. 40; West Blver Bridge 00. 
T. DIx, 6 Bow. Wi; BInghamton Brl~e Case, 8 Wall. ISL 
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nicipality and ita inhabitant&, through pipes and mains laid in the 
public street&, and upon condition of the performance of the semce 
by the grant.., ia a grant of a franchise v.ted in the state, in con· 
sideration of the performance of a public service, and alter perform
ance by the grantee, is a contract protected by the federal constitution 
against state legislation, and against provisions in state collltituti~ 
to impair it.1I 

Li.centea and .l'ImnpfiDM. 
A license is a permission granted to an Individual to do B01De 

act or engage in some occupation which, without such permission. 
would be unlawfuL A license is not a contract. For instance, a 
license to sell liquor at retail may be revoked, or rendered nugatory 
by a change in the law of the state, or subjected to the payment 
of a heavier fee, or hedged about with more severe restrictions~ 
before the expiration of the term for· which it was granted. And 
in all this there is no impairment of contract obligation&" So a 
license to maintain a lottery is a mere privilege, revocable at will. 
and uot a contract, even though founded on a consideration." And 
a permission granted to a foreign insurance company to do busint'Ss 
within the state, upon complying with certain conditions, does not 
raise a contract between the state and the company, when it com
plies with the requirements, in any such sense as will prevent the 
state from alterwards imposing an annual lioense tax upon it for 
the same privilege. II And, in general, a right which is derived 
from the exercise of legislative authority is as much within the power 

II at. Tammany Waterworks 00. T. New Orlean. Waterworks. 120 U. 8. 
M. 7 Sup. Ct. 400. But a contract wltb a municipal corporation, whereby th& 
corporation grants to the contractor the sole prlvllege ot aupplying the mu
nicipality with water trom & dealgnated aource tor & term ot year&, Ia not 
Impaired, within the meaning ot this clause ot the constitution, by & grant 
to another party ot & priTllege to supply It wIth water from a different 
source. Stetn T. BlenTUle Water Supply Co .• 141 U. B. 67, 11 Sup. Ct. 892. 
See, &180, Hamilton GaslIght & Coke Co. T. Hamllton City. 146 U. B. 238, 13 
Sup. Ct. 90 • 

.. Calder T. Kurby. Ii Gray. 1i97; Fell v. State, 42 Md. 71; MetropolltaD 
Board of EXI'JIIe T. Barrie, 34 N. Y. 659; Moore \". lndlanagolla, 120 lnd. 483.. 
22 N. E.424-
., Stone T. Mlaataaippl, 101 U. S.814: Boyd v. Alabama, 94 U. S. 646 • 
•• HCD. lDI. 00. v. OIq Councll of Augusts, 93 11. S. 116. 
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of that body afterwards to change, modify, or abrogate as it was 
in the l1rat instance to enact it.u Thus, ''the duty of servinr on ju
ries, like the duty of bearing arms in the defense of the rovernment, 
is one of the insepllJ.'able incidents of citizenship, and C8.D be ex.
acted whenever and however the sovereign authority shall com
mand. All exemptions of this kind are mere gratuities to the citi
zen, whlcb. cannot be the subject of contract between men and the 
state, and may be withdrawn at tile pleasure of the law-making pow
er." And, consequently, the right of exemption froID jury service 
ce!lBe8, when the law granting it is repealed, even in the case of those 
persons who, by tile performance of specil1ed services, have earned 
an exemptioll under ita provisions. IT On the lame principle, a 
statute exempting the employ~s of certain railroads from the duty 
of working on the public roads gives an immunity to such employ~ .. 
but Dot in the nature of an irrevocable contract; the legislature may, 
in it. discretion, repeal the exemption and impose the duty." And 
again, a husband has no vested right in homestead exemption .tat
utes, and the legislature may, by altering or repealing them, at any 
time change the method of alienation.,t 

0fficeI· 
The election or appointment of a pubUc officer, and his acceptance 

of the office, do not constitute a contract between the state or munici
pality and himself. Suc~ an officer is a public agent or trustee, 
but he does not hold his office by virtue of any contract. The 
constitution may protect him in his office or his compensation, and 
it so, he is beyond legislative interference. But 10 far as concerns 
the clause we are now considering, it is entirely competent for the 
legislature to abolish the office, remove the incumbent, change the 
scope of his jurisdiction or duties, or reduce or alter his salary, 
emoluments, or feee, and this without impairing any contract which 
the constitution protects.so Public office ''has in it no element of 

II People T. French, 10 Abb. N. O. (N. Y.) 418. 
IT In 1"8 Scranton, 74 IlL 161; Bragg v. People, 78 IlL 828; In 1"8 Powell, Ii 

Ko. App. 220; Dunlap v. State, 76 Ala. 460. But compare mx parte Goodin, 
6'l Ko. 687. 

'8 Ex parte Thompson, 20 F1a. 887. 
It Kassel' v. Womble, 69 Miss. 347, 11 South. 188. .0 Butler v. Penns7lvan1&, 10 How. 402; Love v. Mayor, etc., 40 N. 1. Law, 
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property; it is not alienable or inheritable; it is a personal public 
trust, created for the benefit of the state, and not for the benefit 
of the individual who may happen to be its incumbent." 11 The 
prospective salary or other emoluments of a public ofllce are not prop· 
erty in any sense, and may be increased, reduced, or regulated by 
law at all times, except in cases where the constitution expressly for
bids it. The right to the compensation grows out of the rendition 
of services, and not out of any contract between the government and 
the officer that the services shall be rendered by him.1I But when 
servicell have been rendered by a public officer, under a statute or or
dinance which fixes his compensation therefor, there arises an im
plied contract to pay for such services at that rate, and hence a law 
fixing a different or less compensation for such past services would 
impair the obligation of the contract and be uncoDstitutional. II 
Illegal tJftd Immoral Contrad.l. 

If the consideration on whicb a contract is based is illegal, con
trary to public policy, or immoral, it has no legal obligation entitled 
to protection and respect." But if the consideration was recog
nhed &I lawful and sufficient, at the time the contract wu made, 
it must not be impaired by subsequent legislation, even though 
changeIJ in the law or public sentiment have now branded the consid
eration as illegal or immoral. It was on this ground that the courts 
declared against the validity of statutes prohibiting recovery on con
tracts for the sale of slaves, passed after emancipation, 80 far as re
gards contractll entered into when slavery was a recognized lawful 
institution.8I If a contract entered into by a municipal corpora
tion was void, because ultra vires, a subsequent statute of the state, 
inconsistent with it, cannot be said to impair its obligation." 

4IS6; Barker v. City ot Plttsburgb, 4 Pa. St. 49; Com. T. Weir, 165 Pa. Bt. 
284, 30 At!. 885; State v. Hermann, 11 Mo. App. 43; Bryan T. Cattell, ID 
Iowa, 538; Farwen v. City of Rockland, 62 Me. 296-

11 Ex parte Lambert, 1>2 Ala. 79. 
81 Conner v. ~or, etc., I> N. Y. 285; Smith v. Ma7or, etc., IT N. Y. Ins. 
II Flak v. Pollee Jury, 116 U. S. 131, 6 Sup. Ct. 829. 
"2 Kent, Comm. 466; Bishop, Cont. § 467 et seq.; Meacham T. Dow, 82 

Vt. 721; Marshall v. Baltimore & O. B. Co., 16 How. 814; Platt v. People, 29 

mM. 
II White T. Hart, 18 Wall. 646. 
II New Orlea.na T. New Orleans Waterworks, 142 U.·S. 79, 12 Sup. Ct. 142.. 
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Judgmmtl. 
A judgment fs not a contract within the meaning of this prohib

itory clause. There are some few cases in which it has been held that 
.the clause might be made to include the ordinary judgments of 
the courts, but they proceeded upon a misapprehension of the consti
tutional principle. It is true that statutes ha.ve been declared in
valid, as obnoxious to this inhibition, which vacated judgments, 
granted new trials, enacted shorter statutes of limitation, exempted 
the debtor's property, gave stay of execution, and 10 on. But it 
was not because they attacked the judgment, but because they de
stroyed or desiccated the remedy on the original contract, which, as 
we shall see, is vital to the maintenance of Its obligation. And 
if the cause of action was in tort, it is very evident that the constitu
tional clause does not apply.87 

Marriage. 
Marriage Is not a contract within the meaning of thll!I clause. 

While it includes some contractual elements, it is much more than 
a contract, since it is to be regarded as an institution of society, and 
as establishing a status of the married parties which is not dissol
uble at their pleasure. Consequently, a divorce, whether granted 
directly by the legislature, or by the courts under the authoriza
tion of a general law, cannot be said to impair the oblilation of a 
contract.aa 

LIMITATIONS ON POWER OF LEGISLATURE TO CONTRACT. 

276. The power of a state legislature, in making con
tracts with individuiLls or corporations, Is Umited by the 
rule that it is not competent to relinquish any of the es
sential powers of sovereignty by an irrevocable bargain 

IT GarrilOD v. City of New York, 21 Wall. 196; Louisiana T. Mayor of New 
Orleans, 109 U. B. 285, 8 Sup. Ct. 211; Freeland v. Williams, 131 U. S. 405, 
9 Sup. Ct. 763; Nelsoo v. St. Martin'. Parish, 111 U. B. 716, , Sup. Ot. 648; 
McAtee v. Covington, 71 Ga. 272; Morley v. Lake Bhore & M. S. R. 00.,146 
U. S. 162, 13 Bup. Ct. M. 

II Cronl.e v. Oronlae, 56 Pa. st. 255; Maguire v. MquIre, 7 Dana, 181; 
carson v. Carson, 40 Miss. M9; M~ T. BW, 125 U. S. 190, 8 Sap. Ot. 
72S. 

Digitized by Google 



616 UWI DrPAIRING THE OBLIGATION 01' CONTRAC'l'8. (Ch. 21 

or grant. Hence If any statute Is passed in the ezercfse 
of the police power or the power of eminent domain, it 
cannot be objected to it that it violates the obligation of 
prior legislative contracts, because such contracts will 
never be understood as involving a surrender of these 
powers, or, if they do, they are to that extent beyond the 
legislative power and void. 

The rule just stated ia of the utmost Importance, and caunot 
be too strongly commended to the reader's attention. It is obvious 
that it it were in the power of any state legislature to fetter the 
hands of its successors by bargaining away the essential powers 
of sovereignty, government would pass from its legitimate repos
itories into private hands. All legislative grants and contracts are 
therefore to be taken subject to this limitation, that they do not 
involve any surrender of these high powers, in any such sense that 
the same or a succeeding legislature may not exercise them, though 
it be to the detriment of rights or privileges secured by contract. 
All property, for instance, and all rights and franchises, whether 
derived from legislative grant, charter, or otherwise, are held sub
ject to lawful police regulations. This principle is more fully de
veloped in the chapter specially relating to that subject. So also, 
franchises granted to corporations, or property or rights granted to 
individuals, may be resumed by the state in the exercise of the 
power of eminent domain. And no objection thereto can be based 
on the contract clause of the constitution, because these are powers 
inalienable by the legislature." But, as we shall presently see, the 
legislature may relinquish the power of taxation, with respect 
to particular property, either for a limited time or in perpetuity, 
by an explicit contract founded upon a consideration. 

.. See Stone T. Mlsslsslppl, 101 U. S. 814; Beer Co. T. Mauachusetts, 97 
U. S.2G; New Orleans Gaalleht Co. T. LoulBlana Light & Heat Producing & 
Jrlanut'C 00., 1115 U. S. 6ISO, 6 Sup. at. 2152; Re)'DOlds v. Ge&I7,26 00Dn. 179. 
W..t RIver Brldp 00. T. Dl%, 6 How. l507. 
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OHARURS AS CONTRACTS. 

977. The charter of a private corporation fa a contract 
between the legislature granting it and the corporation; 
and it cannot be repealed, altered, or materially modifted 
by the legislature without the consent of the corporation. 

978. Corporate charters, considered as contracts exempt 
from legislative control, are construed strictly against the 
corporators. 

279. The charter of a corporation may be repealed, al
tered or amended by the legislature if power to do so has 
been reserved in the charter iteelf or in a constitution or 
statute subJeot to which the charter was taken. 

280. The franchfses of a corporation may be resumed 
by the state in the exercise of the power of eminent do
main; and their use and exercise may be regulated under 
the police power. 

981. The charter of a municipal corporation fa not a· 
contract. 

The doctrine that the charter of a private corporation is to be 
considered as a contract between the state and the cor~ration was 
Int established in the celebrated case of Dartmouth College v. Wood
ward,60 wherein it appeared that the legislature of New Ramp
mire had undertaken to make certain radical changes in the gov
ernment of the college, contrary to its charter and without its 
consent. It was decided that the charter was a contract, that 
it was based upon a supposed consideration of public services or 
public benefits, that It protected the corporation in the enjoyment 
of all its charter rights, privileges, and franchises against legislative 
interference, and that the act of the legislature of New Hampshire 
was void &8 impairing the obligation of this contract. It was 
loon seen that this doctrine was applicable to business and manufac
turing companies, and in fact to every species of private corpora-

.. 4 Wheat. IllS. And Bee Planters' Bank T. Sharp, 6 How. 801; Blngbam. 
toll Brldp Cue, 8 Wall. Ill; Farrington v. Tennessee, 9Il U. S. 679. 
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tions holding their charters under legislative grant or general law. 
The protection aflorded them. by the doctrine of this case fa usually 
assigned as the cause of the enormous iD1I.uence and power of cor
porations in modern business and industrial life, and many eflorta 
have been made to escape from its sway. The Dartmouth College 
Case has often been aBBailed with the severest criticism. And in
deed it is probable that the decision, though It was right enough 
on the particular facts, set up a general rule which is indefensible 
in law. Yet it has never been directly overruled, and it still stands 
lUI the leading authority on this branch of the subject. But the 
courts have been careful to restrict the doctrine to the narrowe-st 
possible bounds, and the legislatures of the states have generally 
seell the wisdom of retaining control over the franchises or powera 
of new corporations. 

So far as regards exemption from legislative control, charters of 
incorporation are to be construed strictly against the corporators. U 

A charter will not be held to grant a monopoly, for instance, unless 
the plain language requires that interpretation. Where a corpo
ration, by ita charter, is given the right to "take" property for the 
construction of its works, upon making just compensation, this does 
not constitute a contract with the state such as to prevent the leg
islature from afterwards enacting that the company shall be liable 
for indirect or consequential injuries to the property of private per
sons caused by its constructions or operations. u It should also be 
noticed that a statutory provision, merely authorizing the forma
tion of a corporation in the future, cannot become a contract, In 
any such sense as to be protected by the federal constitution, until 
it has become vested as a right by an actual organization under i4 
and then it takes e1rect as of that date, and subject to such la we 
as may then be in force.48 Moreover, rights or privilegNI grantt'd 
to corporations by statute, after their incorporation, do not consti
tute any part of the contract embodied in the charter, and conse
quently they may be revoked or modified by the legisla~ at will, 
unless the statute itself amounts to a charter." And where two 

n Perrine T. Ohesapeake I: Delaware Canal 00., 9 How. 172; Georgia B-
Oo. v. Smith, 128 U. S. 174, 9 Sup. Ot. 47. 

U Pennsylvania R. 00. T. Miller, 182 U. B. 715, 10 Bup. at. M. 
•• People v. Oook, 148 U. S. 897, 18 Sup. ct. MG • 
•• South OerollDa T. Gal11ard, 101 U. S. 488. 
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corporations are consolidated, under a state statute whIch hal the 
effect of dissofving both of them. and creating a new corporation, 
the charter of the new company may be subject to alteration or 
amendment by the legialature, although those of the old companies 
were not so liable. U 

In granting a charter of incorporation, the state may reserve 
the right to repeal, alter, or amend it. And when this is done, 
the repeal or amendment of the charter is no impairment of the 
contract which it embodies, but ta rather the enforcement of one 
of its terms. This power may be reserved in the particular charter 
itself; but it ta equally effective it the state constitution or a statute, 
in force when the charter is granted, reserves to the legislature the 
right to revoke or modify it. In the latter case, the reservation 
becomes a part of the contract. U But the exercise of this power 
must be reasonable, and must have relation to the original nature 
and scope of the charter. It cannot be employed as a means of 
forcing the corporation into enterprises not contemplated by the 
charter, nor to deprive the corporators of their property, nor to 
abridge the lawful rights of the stockholders.n 

Rights, privileges, or franchises granted to a corporation by its 
cbarter may be resumed by the state, when the exigencies of the 
public require it, under the power of eminent domain, upon the 
payment of due compensation.6i 

And notwithstanding the protection afforded to charter rights 
and privileges by the doctrine under consideration, a corporation, 
like any individual, fa subject to regulation, by legislative author
ity, to the end that the use of its franchises or property may not 
endanger the public health, safety, or comfort, or be made the 
means of oppression or fraud. That is, it is subject to regulation 
under the police power. This subject has been considered in an 
earlier chapter." 

.. Sblelcla v. OhiO, IllS U. S.819. 
U Chesapeake &: O. R:y. Co. v. MlUer, 114 U. B. 176, & Bup. Ct. 818; BtoDe 

v. Wisconsin, 94 U. B. 181; Suydam v. Moore, 8 Barb. (N. Y.) 858. 
n New York .I: N. E. R. 00. T. Town of BrlBWl, leil U. B. I5Ci6, 14 Sup. Ot. 

487 • 
.. West River Brldge Co. v. Dlx, 6 How. 1507 • 
.. See ante, p. 834. ADd see Beer Co. v. Massachusetta, 97 U. 8 •• ; MUIUI 
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Chartera of J./unicipal Corporation& 
The charter of a municipal corporation fa not a contract within 

the meaning of this clause of the constitution. It i8 a grant or 
delegation of governmental powera, for public purposes, to a subor
dinate agency of government. All rights, powera, privileges, and 
franchises granted to 8uch corporations are held subject to legisla
tive modi1ication or recall. And therefore a statute revoking or 
changing the public powers or rights of a municipality, altering ita 
boundaries, or modifying its government, does not impair the obli
gation of any contract.IiO And on the same principle, legislati>e 
grants to municipal corporations, which do not pertain to the func
tions of IOvernment, but to the convenience or business advantages 
of the community, are not protected from subsequent revocation by 
this constitutional provision, as they would be if granted to pri
vate persons or corporations. The charters of some of our most 
ancient cities were granted by the crown of Great Britain before 
the separation of the colonies. But this circumstance gives them 
no peculiar sanctity. They are as much under the control of the 
legislature of the state lUI are municipal chartera rranted by that 
legislature itself. II 

BXBMPTION FROM TAXATION. 

282. A legislative grant of exemption from taxation wUl 
constitute a contract with the grantee which cannot be 
Impaired by subsequent legislative action. 

283. But such a contract of exemption-
(a) Must be made out by clear and unambiguous 

terms, and cannot be presumed; and 
(b) Must be founded on a consideration moving 

to the public. 

T. mlnot_,94 U. B. 118; New Orleans Gas-Light 00. T. Lou1s18ll& LIght 4: Beat 
Producing & Manut'e 00., 11G U. S. 600, 6 Sup. Ot. 2G2; Stone v. j'armera' 
Loan & Trust 00.,116 U. S. 807, 8 Sup. Ot. 884,388, 119L 

10 Dartmouth College v. Woodward, 4 Wheat. G18; Crook T. People, 106 
m 287; Demarest v. Mayor, etc., of New York, 74 N. Y. 181; Ph1ladelpbla 
T. Fox, 64 Ps. St. 189; Town of Marietta v. Feari.ng, 4 OhiO, 427. 

II Demarest T. KqOl', etc., of New York, 74 N. Y. 16L 
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It fa well settled that the legislature of a state may agree, by an 
expUclt grant founded upon a consideration, to exempt specified 
property from taxation, either for a limited period or Indefinitely, 
or that taxation of the property In question shal.l be had only on 
a certain basis, and not otherwise, or shall not exceed a certain 
rate; and this will constitute a contract with the grantee which suc
ceeding legislatures may not impair by imposing taxes contrary to 
the grapt. at 

But a contraot to exempt property from taxation wm never be 
presumed. On the contrary, the presumption is always strongly 
against the Intention of the legislature to surrender this important 
power, or to restrict or limit it In any way. All doubts will be re
solved against the exemption cla1med. Nothing but the clearest and 
pla1nest terms, manifesting such an Intention, will be Bumcient to 
establlllh a contract relieving property from its due share of the public 
burdens. II And furthermore, a grant of this special privilege must 
be founded upon a consideration, such as the imposition of some. 
further bu·rden or public duty upon the recipient of the grant, or the ~ 

payment of a bonus or commutation to the state, or the surrender 
of some right or franchise previously held. If there is no such con·; 
alderation, the grant of exemption is a mere act of grace or favor and I 
is revocable at will. U And if it appears that the exemption was 
made without any consideration moving to the public, as is usually 
the case with the exemption of the property of religious societies and 
charitable institutions, then there is nothing to prevent Its repeal at 
any time, for there la no contract to stand in the way. II 

II New JerBP!7 v. Wilson, 7 Cranch, 164; PacIfic R. Co. T. Maguire, 20 WalL 
86: Northwestern University v. People, 99 U. S. 309; New Jersey T. Yard, 
95 U. S. 104: Gordon v. Appeal Tax Court, 8 How. 133; Farrington T. Ten· 
nessee, 95 U. S. 679: Piqua Branch ot Bank of Ohio v. Knoop, 16 How. 369; 
Wilmington R. Co. v. Reid, 13 Wall. 264: New Orleans v. Houston, 119 U. S. 
265,7 Sup. Ct. 198: Yazoo & M. V. R. Co. T. ThomlUl, 132 U. S. 174, 10 Sup. 
at. 68. 

iii Gilman v. City ot Sheboygan, 2 Black (U. S.) 1510; Providence Bank v. 
Bllllngs, 4 Pet. 1514; Delaware Railroad Tax, 18 Wall. 206. 

16 Rector, etc., ot Christ Church v. Philadelphia Co., 24 How. 800; Home of 
the Frlendlesa v. Rouse, 8 Wall. 430; Tucker v. Ferguson, 22 Wall. 527. 

iii East SagInaw v. East Saginaw Salt Co., 18 Wall. 373; Home IDs. Co. v. 
City Council, 93 U. S. 116; In re Mayor, etc., ot New York, 11 Johns. 77; 
Broad~ Baptist Church v. McAtee, 8 Bush, Ci08. 
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LAWS AFFECTING REMEDIES ON OONTRACTS. 

984. There Is a distinction between the obligation of a 
contract and the remedy for ita enforcement. Whatever 
pertains merely to the remedy may be changed or modi
fled, at the discretion of the legislature, without impairing 
the obligation of the contract, provided the remedy be 
not wholly taken away nor so hampered or reduced in ef
fectiveness as to render the contract practically incapable 
of enforcement. 

The remedy cannot be wholly abolished or denied to the parties. 
For to withdraw all legal means of enforcing a contract, or obtaining 
.tisfaction for a breach of its terms, is to withdraw that sanction 
of the law which constitutes a part of the obligation of the contract. 
The state is bound to provide a remedy for such cases. But it is not 
of the obligation of the contract that the remedy shall remain the 
same as it was when the contract was made. II But if the parties to 
a contract include in it, in expl'€88 terms, the remedy to be sought 
upon ita breach, or the means to be used for securing its performance, 
.ubsequent legislation changing the remedial process they have 
agreed upon is, as to them, inoperative. Thus, for example, where 
a deed of trust in the nature of a mortgage contains the agreement 
of the parties as to the time and manner of its foreclosure by pub· 
lio sale, it cannot be made subject to the provisions of a statute aft· 
erwards passed, regulating such sales, which makes material chan· 
ges as to the method of foreclosure or the right of the parties there
under.1T A statute taking away the right to use the process of gar
nishment, except in cases where the creditor will swear that the 
debt was for food or house rent, cannot be applied to debts con· 
tracted before its passage and where exemptions were waived. II 

II Gantly's Lessee v. Ewing, 8 How. 707; Antoni v. Greenhow, 107 U. 8. 
769, 2 Sup. Ot. 91. The exercise by the state of the power to repeal a grant 
or authority to Its courts to audit claims against the Irtate doea Dot violate 
the obligation of contracts entered Into by the state at a time wilen the power 
existed. Baltzer v. North Oarollna, 161 U. S. 240, 16 Sup. Ct. 500. 

17 International Bldg. & Loan Ass'n v. Hardy, 86 Tex. 610, 26 S. W. ~7. 
II Adam. v. Green, 100 Ala. 218, 14 South. M. 
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Dut the repeal of a usury law, operating retrospectively upon con
tracts previously made, and which, at the time, would have been 
voidable for usury, cannot be said to impair their obligation. II 

Bankruptcy or Insolvency laws may be passed by the states, au
thorizing the discharge of debtors from their obligations and liabili
ties on just and reasonable terms. But these laws are subject to 
three important limitations. First, there must be no national bank
rupt law In existence at the time, for such a law suspends all state 
laws on the same subject while it continues in force. Second, state 
laws of this kind cannot apply to citizens of other states having 
elalms against the debtor, for the state has no jurisdiction over them. 
Third, such laws cannot apply to contracts entered into before their 
enactment. for that would impair their obligation. eo 

The legislature may «-nact new or ditTerent statutes of limitation, 
prescribing the period within which actions on contracts must be 
brought, and may make them applicable to existing contracts, pro
vided the remedy of the creditor is not thereby taken away or unrea
sonably restricted. That is to say, a statute of limitations cutting 
off all remedy on a particular contract, by prescribing a period which, 
8.1 to that contract, had already expired, would be unconstitutional. 
But if it leaves a reasonable time to the creditor to begin his proceed
ings, he cannot complain, although the time is less than it would 
have been If the former statute had remained in force. n 

A law granting exemptions from execution where none before ex
Iated, or Increasing the exemption already granted, may apply to the 
enforcement of contracts made before itJ enactment if the increase 
of the exemption is not unreasonable. But if it Is 80 great as to make 
the creditor'. remedy of no value, or seriously to impair his prospect 

II Ewell v. Daggs, 108 U. S. 143, 2 Sup. Ct. 408. 
.0 Ogden T. Saundel'8, 12 Wheat. 218; Baldwin v. Bale, 1 Wall. 223. These 

limitations on state Insolvent laws constitute the dltrerence bem-een their 
effectlveneu and that of an act of congress. And It cannot be doubted that 
If concresa were restrained, as the states are, from passing laws impairing 
the obllp.tlon of contracts, the value to trade and commerce of a national 
bankrupt law would be almost minimized, for, In that case, it would be re
stricted, as state laws are, to future contracts. 

n Bell v. Morrison, 1 Pet. 851: Sturges v. Crownlnshleld, 4 Wheat. 122; 
Irl1tchell v. Clark, 110 U. S. 688, 4 Sup. Ct. 170, 312: Vance v. Vance, 108 U. 
B. 1514, 2 Sup. Ot. 854; Osborn v. J'alnes, 17 WIB. 578. 
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of making a collection, then it interferes with the obligation of such 
contracts, and, as to them, 11 invalid." For instance, a statute 
providing that the proceeds of life-insurance policies shall not be 
liable for the debts of the decedent would be void as to debts already 
contracted. II 

The "betterment acts," allowing to defendants in ejectment the 
present value of improvements made by them upon the land in good 
faith, deducting the amount reasonably due for use and occupation, 
do not impair the obligation of contracts." But a statute which 
undertakes to make a lien for seed grain superior to the lien of a 
mortgage executed before the statute was enacted is repugnant to 
this clause of the constitution, and therefore void." 

A statute providing tlui.t property shall not be sold on execution or 
foreclosure of a mortgage, unless it will bring one-half or two-thirds 
of the value put upon it by appraisers, is invalid In respect to con
tracts made before its passage which could have been enforced, by 
the law at the time they were made, by a judgment and the seizure 
and sale of property to satisfy it. For such a law, though professing 
to act only on the remedy, really withdraws from the creditor the 
effective means of enforcing it UpOD the basis of which he may be sup
posed to have made the contract. II 

A statute giving the right to redeem from mortgage foreclosure 
sales, or from sales on execution or other judicial process, where 
no luch right before existed, or where such right was expressly 
\\';liveu. or extenmng the tilne allowed therefor, cannot constitution
ally apply, to existing mortgage contracts or to sales made before 
its passage. If But a statute which reduces the rate of IDterest 
wbich redemptioners from mortgage foreclosure sales are required 

II Edwards v. Kea.rzey, 96 U. S. 500; Foster v. Byrne, 78 Iowa, 295, 85 N. 
W. 513; WUlard.v. Sturm (Iowa) 8I'i N. W.847; Dunn v. Stevena (MIDD.) M 
N. W. 924: Patton v. 011:)' of Asheville, 109 N. O. 685, 14 8. E. 92: Penrose 
v. Erie Canal Co •• 56 Pa. st. 46. 

II Rice v. Smith. 72 Miss. 42, 16 South. 417; III re HeUbron'a Estate, 14 
Wash. 536.45 Pac. 153. 

" Griswold v. Bragg. 48 Fed. 1519 • 
.. Yeatman T. Foster Co •• 2 N. D. 421. 151 N., W. 721. 
II McCracken v. Hayward, 2 How. 608; Gantly's Lessee v. Ewing. 8 How. 

707. 
" Barnlts T. Beverly, 163 U. S. 118, 16 Sup. Ct. 1M2; WatklDa T. Glenn, 
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to pay to 8 per cent. Is not a violation of the obligation of a con
tract as to a mortgagee whose mortgage was executed at & time 
when redemptioners were required to pay 10 per cent. interest. The 
reason is that such a statute does not diminish the duty of the 
mortgagor to pay what he agreed to pay, nor shorten the period of 
payment, nor affect any remedy which the mortgagee had, by ex
Isting law, for the enforcement of his contract." 

The legislature cannot constitutionally deprive municipal corpora
iions of the power of taxation, in such a manner or to such an extent 
as to leave them without the means of raising money for the payment 
of existing debts, which were contracted at a time when they pos
aessed the power to levy taxes and OD the faith of the continuance 
of such puwer. To do so would be to impair the obligation of the 
contracts out of which the debts arose, by abolishing the means of 
their enforcement." Thus, when municipal bonds are taken by the 
holders on the faith of a promise to levy an annual tax to pay the in
terest on them, this constitutes a part of the contract; and the mu
nicipality cannot lawfully be deprived of the power to levy such 
taxes.TO 

• Xan. 417, 40 Pac. 818; Hull v. State, 29 Fia. 79, 11 South. 97; State v. 
lI'ylpaa, 8 S. D. 1588, M N. W. 599. 

II Connecticut Mut. Life IDS. Co. T. CushmaD, 108 U. S.51, 2 Sup. ct. 236; 
Robertson v. Van Cleave, 129 Ind. 217, 28 N. E. 899 • 

•• Von 1f9trman v. City of QulnC!)', 4 WalL 1!85; In re Copenhaver, M Fed. 
880; McCleu T. MeeklDs, 117 N. C. 8f, 28 S. JD. 88. 

TO Loulslua v. Pllsb1U7, lOG U. S. 278: KobO. v. WatBon,'U8 U. B. 288, 6 
Sup. Ot. 898. 

BL.OONST.I.·.~ 
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RETROACTIVE LA WB. 

28&. Validity of Retroactive Statute .. 
286. Retroactive Effect A Tolded by ConstructloD. 
287. Curative Statutes. 
288. Statutes Curing Administrative ActlOD. 
289. Curing Defective JudlcJal Proceedlnp. 

VALIDITY OF RETROACTIVE STATUTES. 

2815. Retroactive laws are not unconstitutional, unless 
they are in the nature of ex post facto laws or bills of at
tainder, or unless they impair the obligation of contracts, 
or divest vested rights, or unless they are specifically for
bidden by the constitution of the particular state. 

A retroactive (or retrospective) law is one which looks backward 
or contemplates the past; one which ia made to dect acts or 
transactions occurring before it came into effect, or rights already 
accrued. and which imparts to them characteristics, or ascribes to 
them effects, which were not inherent in their nature in the con
templation of the law as it stood at the time of their occurrence_ 
Bills of attainder and ex post facto laws are both included in this 
class. A bill of attainder or an ex post facto law is always retro
active; but not all retroactive laws are bills of attainder or ex post 
facto laws. The latter terms, as we have already seen, relate only 
to the imposition of pains or penalties or the conduct of criminal 
trials. Again, all laws which impair the obligations of contract. 
are retroactive. For if they related only to future contracts, they 
could not be said to have this effect, because contracts are made 
with reference to existing laws. Laws which have the effect of dt
~sting vested rights are also of this character; for the phrase 
''vested right" implies something settled or accrued in the past, on 
which the new statute is to operate. There are also numerous 
elas8etl of retroactive laws which are constitutionally objectionable 
lor the reason that they exceed the POWe1"B of the legislature or 
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invade the province of one of the other departments of the govem
ment. But unless the law in question belongs to one of the clu8eII 
mentioned above, or fa open to some one of the objections described, 
the mere fact that it is retroactive in its operation will not suffice 
to justify the courts in declaring it unconstitutional, unless a.ll laws 

-of that character are prohibited by the constitution of tl~e state. 
No such prohibition is found in the federal constitution. If a state 
statute does not impair the obligation of contracts or partake of the 
nature of a bill of attainder or an ex post facto law, its retrospective 
cllaracter does not make it inconsistent with the national constitu
tion.1 But in the constitutions of some few of the states, we find a 
.specific prohibition against retroactive legislation, eo nomine. 

BBTBOACTIVE EFFEOT AVOIDED BY CONSTBUOTIOlf. 

286. A statute will be construed to operate in futuro 
.only (that ill, it will not be given a retroactive eft'eot by 
construqtion), unleaa the legislature baa so explicitly ex
preaaed ita intention to make the act retrospective that 
there is no place for a reasonable doubt on the subject.2 

The reason for this rule • the general tendency to regard retro
active laws as dangerous to liberty and private rights, on account 
of their liability to unsettle vested rights or disturb the legal effect 
-of prior transaction& "Retrospective laws being in their nature 
odious, it ought never to be presumed the legislature intended to 

:pa88 theml where the words wlll admit of any other meaning." 8 

And where the law is clearly and explicitly retrospective, It will 
:Still be subjected, in this respect, to a rigid interpretation, so that 
its retrospective features may not be further extended than 18 abso
lutely required by the language of the act.' 

I Satterlee T. MatthewllOD, 2 Pet. 880. 
I Aufrmordt v. Buln, 102 U. S. 620 • 
• Underwood T. Lilly, 10 Sergo & R. (PL) 91, lOL 
.. TbameII ManDt'S 00. Y. Lathrop, 7 Conn. GI5O. 
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CUBA. TIVl!J STATUTES. 

287. The legislature may retrospectively validAte trans
actions between private persoDl', which would otherwis& 
fail to have the e:ffeot which the parties intended to glV& 

them, either in eonsequence of a want of oa.pacity, or of & 

failure to observe formalities which the law imposed and 
which it might dispense with. 

It is first to be noticed that the object of curative and conflrma
tory acts 18 to give effect to the intention of the parties, to enable 
them to carry into effect some transaction which they have designed
and attempted, but which fails of its expected legal consequeneea. 
only by reason of some statutory disability or some Irregularity 
in their action. Hence it would not be competent, by an act of 
th18 kind, to make the transaction carry a legal effect which the 
parties did not contemplate, e. g., to turn an attempted mortgage 
into a deed absolute. 

In the next place, statutes of this kind are intended to do justice .. 
and they cannot be objected to by the party whose invalid contract 
or conveyance they validate. Such a party cannot claim that he
haa a vested right to insist upon the ineffectualness of the contract 
or conveyance. On the contrary, the law recognizes an equity in the
other party to the transaction, and it is to this that the ourative act 
gives effect. 

But retrospective curative statutes cannot be allowed to operate 
to the detriment of the intervening rights of third persons. Thus. 
it, after the execution of an Invalid contract or conveyance, the per
son who made it deals with a third person, in good faith, in respect 
to the same subject matter, the rights thus acquired by such third 
person cannot be cut out by the validation of the prior contract or 
conveyance. II 

The Invalidity of the transaction may arise from the want or
authority or capacity in the person who attempted to transfer rights 
to another. And this may be of,two kinds, natural or legal. If 
It 18 of the former sort, the legislature cannot supply the lack ot 

• ThompsoD T. Morpn. 6 MIDD. 292 (GIL 199). 
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apacityj If of the latter description, It may be remedied. For 
example, If one undertakes to transfer property which he does not 
own, or, by such a transfer, to effect a fraud upon the rights of 
third persons, hiJ want of capacity to make a title is not such as 
the legislature may dispense with retroactively. .U1d for a IJke 
reason, it could not give effect to a deed made by a lunatic. Rut 
on the other hand, legal disabilities, whether existing at common 
law or by statute, such as the disability of a married woman, a 
minor, or a spendthrift, could be removed at any time by an act of 
the legislature, and therefore their invalidating effect may be taken 
away, iD particular cases, by a curative statute, when it is necessary 
to do justice and carry into effect the intention of the parties. When 
the invalidity of the transaction arises from irregularity in the ac
tion of the parties, or failure to observe technical requirements, it 
may be cured, provided the formalities neglected were such 88 the 
law established and might dispenlle with, and the defects were not 
jurisdictional. II 

To illustratt: the foregoing principles, we may cite the role that, 
"when a deed or other conveyance is invalid by reason of the failure 
of the parties thereto to conform to some formality imposed by the 
statute, the legislature, which imposed the formality, may by a 
subsequent act cure the defect, and give the deed such effect as the 
parties thereto intended that it should have at the time of its execu
tion." , i'hnl'!, a curative act validating deeds which were inef
fectual to convey title only because the acknowledgment was in
formal, taken before a wrong officer, or otherwise defective, is good 
and valid. a But when a deed of a corporation is executed by the 
pre.ident and secretary und~r their private seals, and there is noth
ing to show that they were authorized by the directors to make 
the deed, this is not such an irregularity or defect as can be cured 
by a subsequent statute. I The legislature may authorize a county 
or other municipal corporation to subscribe to the stock of a rail-

• Single T. Marathon Co., 88 WIs. 86S. 
T Pelt T. Payne, 60 Ark. 637, 80 S. W. 428. 
• Smith T. Gale, 144 U. S. ~, 12 Sup. Ct. 674; Bryan T. Bryan (Ark.) 84 

II. W. 260: Shrawder T. Snyder, 142 Pa. st. 1, 21, Atl. 796; Cal'8Oll T. Tbom~ 

.-on, 10 Wash. 29r5, 88 Pac. 1116. 
I McCr0eke7 v. Ladd (Cal.) 28 Pac. 218. 
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road company and to issue bonda to pay such subscriptioD; and if~ 
by reasoD of mistake, carelessness, or other cause, the conditions 
precedent to the exercise of such power by the municipality have 
not been complied with, the legislature can cure all Irregularities by 
subsequent legislation, and make such contracts as valid and binding 
as if all the conditions precedent had been strictly complied with.1O 

STATUTES CUBING ADlIDNISTRATIVE ACTIOB'. 

988. Defective legal proceedings, involvtn, administra
tive or executive actioD, may be validated by retrospective 
statute in all cases where the legislature would have 
power to declare that the same acts, or the same manner 
of doing them, should in the future be valid and e:ffectual, 
but Dot where the defects are jurisdictional. 

It the invalidating defect concerns the rights of partlea to such 
an extent that the transaction, thus defective, cannot be said to 
answer the requirement of due process of law, it is ohvious that the 
legislature cannot give it validity by subsequent statute. Bot if the 
defect consists merely In the omission or neglect of some formality 
(that ill, something which the positive law has required, bot which 
is not inherently necessary to the validity of the· transaction), or 
in an imperfect or irregular manner of complying with the requl~ 
ment of some such formality, then the legislative authority ia ample 
to core the defective proceeding by a retroactive statute. 

Taz Proceeding.. . 
It ia within the constitutional power of the .legislature, uuder 

proper limitations, to pass general or special acts curing or validat
ing irregular and defective proceedings in the assessment and col
lection of taxeL But this power il bounded by the general rule 
above stated. Proceedings in the assessment and collection of taxes 
which the legislature might have dispensed with, or made imma
terial, in the statute under which the proceedings are taken, may 
be dispensed with or made Immaterial by a statute passed after the 

10 TbOD18OD T. Lee Co., 8 Wall. 827; Grannl .. v. Cherokee Tp., 47 Fed. 421. 
Ball v. PresidIo Co. ('rex. Otv • .A.pp.) 27 S. W. 702; Bell v. Ba1Iroad 00., 91 
VL 99, 20 S. Ill. 942. 
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proceedings have been taken and acting retrospectively, and thus 
defects in those proceedings, or the omission altogether of proceed
ings which might have been originally dispensed with, may be 
('nrE"d,11 But if the defect is jurisdictional, that is to say, if it goes 
to the root of the authority to act, if it involves the omission of 
a step which the legislature could not have dispensed with, or if 
it consists in an irregularity which the legislature had no power 
to declare immaterial, then it is beyond the reach of a curative 
statute.12 For instance, if the tax itself was void, because levied 
for an unlawful purpose, or for any other reason, this is a defect 
which cannot be cured retrospectlvely.lI 80 where power was COD

ferred by the legislature to make an assessment, which actually 
was made, it is competent for the legislature by a retroactive law 
to cure any irregularity or defect in the form in which the power 
was exercised. But the total lack of auy assessment of the taxea 
cannot be cured, for this would be a jurisdictional defect. Nor 
can curative laws be employed to legalize an assessment which is 
I!() fatally defective as to be entirely void, whether for want of juris.. 
diction or want of authority to make it.it It must also be remem
bered that notice to the tax payer and an opportunity for him to 
be heard in opposition to the assessment, or to its amount, is a juri&
dictional requisite. No retrospective statute can waive such notice 
or cure the want of it, because the legislature could not have dia
pen sed with it in ad vance. 16 

11 People v. Turner, 145 N. Y. 451, 40 N. E. 400. Where the law requfl'ell 

tax 88sessors, before entering upon their duties, to take and subscribe an 
oath, and the assessors take, but do not subscribe, the required oath, It Is COID

petent for the legislature, by a subsequent curative statute, to validate the
assessment made by them. Smith v. Hard, 59 Vt. 18, 8 At\. 817; So, where. 
tax levy 1a InvalId because the assessors omitted to Include property which 
should have been Included; the legislature may validate It. Van Deventer v. 
Long Island City, 57 Hun, 590, 10 N. Y. Supp. SOl. 

12 Exchange Bank Tax Cases, 21 Fed. 99; Forster T. Forster, 129 M .... 
1S59; carlisle T. Goode, 71 Mlaa. 453, 15 South. 119. 

n Conway v. Cable, 87 Ill. 82; Hart T. Henderson, 17 Mich. 218. 
It Rela T. Graff, 51 Cal. 86; Hart T. Henderson, 17 Mich. 218; People T. 

Lynch, 51 Cal. 15. See Mayor, etc., of Baltimore T. Ulman, 19 Md. 469, 80 
At\. 48; Louisville &: N. R. Co. v. Bullltt Co., 92 Ky. 280, 17 S. W. 632-

11 Breaux Y. Nqrotto, 48 La. ADD. 426, 9 South. 502. 
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Public &1a. 
Salea made 1)y pubUc oftlcera or under legal authority or In pur

suance of legal proceedings, such 88 sales on execution, or oil fore
closure of a mortgage, or under a decree of partition, or by execu
tors or guardians under orders of the probate court, which are 
Ineffectual only in consequence of BOme defec~ or irregularity which 
the legislature might have rendered immaterial in advance, and 
which does not affect the substantial rights of parties interested, 
may be made good by retrospective legislu tion. 11 

CUBING DEFECTIVE JUDICIAL PBOCEEDINGB. 

989. B.etrospeetive curative statutes may be employed 
to remedy such defect& in judicial proceedings as amount 
to mere irregularities, but not to supply want of Jurisdic
tion. 

Where there fa a want of jurisdiction, an proceedings had in the 
case are utterly void. If a statute should give them validity and 
effect, it would amount to a usurpation of judicial power by the 
legislature. For the rights of partieS would in that case be deter· 
mined, not by tb~ judgment of the court" but by the statute alone. 1 , 

But in tbe case of merely irregular or defective proceedings, it is 
otJoerwisp. For hel'{> the fault lies in some particular which the 
legislatore might have rendered immaterial or dispensed with in 
advance. Thus, in casea where the jurisdiction has attached, and 
there has been a formal defect in the proceedings, where the equity 
of the party is complete, and all that is wanted is legal form, it is 
within the reoognized power of the legislature to correct such de

feet and to provide a remedy for the legal right.lI 

11 Ackerson T. Orchard, 7 Wash. 877,85 Pac. 605: De Zbranlkov T. Burnett 
(Tex. Clv. App.) 81 B. W. 71: Finlayson v. Peterson (N. D.) 67 N. W. 958. 
l' For Instance, where judicial proceedings are void because of an entire 

want of notice to a party whose rights are a1fected thereby, & subsequent 
ltatute aslumlng to validate such proceedings Is not valid. Board ot Oom'ra 
et WeDs Co. v. Fablor, 182 Ind. 426, 81 N. m. 1112. 

1I Lane T. Nelson. 7D PL at. "". 
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ACTION, OAUSE OF', 
A 

as a vested right, 4I:J6. 

ADJOURNlIENT, 
of congress, may be ordered by President, when, 111J. 
ot state legislature, by governor, 21G. 

ADlflRALTY, 
federal jurlsdlctlon In, ~ 

territorlal extent of, 135, 186. 
subjects of jurisdiction In, 138. 
In prlze cases, exclusive, l39. 

DO jury trial In, 518. 

ADMTSSION OF STATES, 
power of rongress In regard to, 2311. 

ADULTERATION, 
ot food products, laws against, 847. 

ADVISORY OPINIONS, 
by the courts, tn. 

ALIEN CONTRACT LABOR LA. W. 
vaUdlty ot, 341. 

ALIll:NS, 
jurlsdlction of federal courts over, 140. 
naturallzntion of, 207. 

A~IBASSADORS. 

to be appointed by President, 110. 
foreign. to be received by President. 118-

may be dismissed by PreSident, 117. 
cases affecting, federal jurlsdlctlon of, 1M. 

A}IEND)IENT, 
of federal constitution, 4L 

the ftrst ten amendments, 42-
BL.OONBT.L. (663) 
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.AKmNDMmNT-OOntlnued. 
eleventh amendment, 43-
twelfth amendment, 44-
last three amendments, 44-
President's approval of, 44-

of state constitution, 45-50. 
mode of proceeding, 46. 
who authorized to act, 47. 
governor's approval of amendment, 49. 
llmlts of power of amendment, 48. 
powers of convention, 49. 
effect of amendment, 50. 

of charter of corporation, when permissible, 817. 

AMNESTY, 
power of congress to grant, 106. 
dlstlnrulshed from pardon, 278. 

APPELLATE JURISDIOTION, 
of United States supreme court, 150-153. 

APPOINTMENTS TO OFFICE, 
to be made by PreSident, 110. 
senate to confirm, 111. 
Tacancles occurlng during recess of senate, 114-
Inferior omeera, 118. 
by state governor, 271. 
do not create contracts, 61& 

APPORTIONMENT, 
of federal representatives, 168. 
of taxes, 876. 

APPRAISAL LA:WS. 
as affectIng obllgatIon of contracts, 624. 

APPROPRIATION OF PROPERTY, 
under power of eminent domain, see "Eminent Domain." 

APPROPRIATIONS, 
no money to be drawn but In pursuance of, 241. 
control of state legislature over, 314-
for bounties and charities, SUS. 

ARBITRARY EXAOTIONS, 
dlstlnl1llshed from pro"er taxatlou, 876. 
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AJDI8. 
rlSbt to bear, guarantied, 462. 

ARMY, 
PresldeDt's powers as commaDder ID cblef of, 99. 
articles of war aDd army regulatloDs, 101. 
authority of CODgreS8 0:ver, 220. 
stipeDdlary, states may Dot malDtalD, 310. 
quarterlDg of soldiers, 508. 

ARMY REGULATIONS, 
orlglD aDd authority of, 101. 

.ARREST, 
PresldeDt Dot Hable to, 96. 
members of congress prIvileged agalDst, 170. 
members of state legislature privileged agalDst, a. 
wheD lawful, 457. 
without warrant, 451. 
OD geDeraI warrants, 508. 

AR'l'ICLES OF C(h'JFEDERA.TION. 
adoption of, 87. 
provIsions ot, 37, 88. 
defects and tallure of, 39 • 

.A&TlCLES OF WAR, 
orletn and authority of, 10L 

.A8SlDMBLY AND PETITION, 
right of, 557. 

secured by constitutIon, M7. 
meanIng and utent of, 557-460. 
statements privileged. 560. 

ASSESSMlDNT OF DAMAGES. 

665 

for property taken under power of eminent domain, 420. 

ATTAINDER, 
billa of, forbidden, 59B. 
forfeiture as a coDsequence of, 593.. 

ATTOR~EY. 

privilege of, ID trlal and arsument, I5GO. 
right of prisoDer to aulst&Dce of, 581. 
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BAIL, 
B 

exC!essITe, not to be requtred, GOO. 

BANKRUPTOY. 
authority of C!Ongress over subjed of. 210. 

when exC!luslve of state actlon, 210. 
C!Onstltutionallty of national bankruptcy lawa, mL 
laws. when violate obllgatlon of C!Ontracts, 628. 

BEARING ARMS, 
rlght of, guarantied, 462. 

BETTERMENT LA We, 
validity of, 496. 

BIBLE, 
reading of, In public BC!hoola, ~L 

BILL OF RIGHTS, 
nature and omC!e of, 10. 

BILLS. 
legislative, IntroduC!tlon and passage of, 825-328. 

BILLS OF ATrAINDER, 
forbidden to be passed, IS9&. 

BILLS OF CREDIT. 
states may not emit, 306. 

BLASPHEMY. 
constitutionality of laws punishing, ~2. 

BONDS, 
ot United States, not taxable by states, 380. 
payment of damageB In eminent domain proC!eedlngB In, .. 

BOROUGHS. 
see "Municipal Corporations. .. 

BORROWING MONEY, 
power of, In congreBB, l8B. 

BOUNDARIES, 
between states, settlement ot disputes 88 to, 147. 
of municipal C!Orporatlons, legislative control ot, 43L 

BOUNTIES. 
leplatJve, C!OnatitationaUty of, 815. 
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BOYCOTTS. 
when Illegal, 88&. 

BBmERY. 
of legislators, a criminal olfeD88, 298. 

BRIDGES. 
Interstate. control of conlfe8ll oyer, 188. 

BUILDING REGULATIONS, 
vaUdlt7 of, U poUce regalatlona, 3"-

BY-LAWS, 
of munlclpal corporation., 438. 

CABINET. 
c 

composition of, 102. 
to advise Prt.'sldent In wrIting, 102. 
Are agents of President, 102, lOB. 
cIvil responsIbility of, 1M. 
mandamuB to members of, 84, lOG. 
8UCcet.>d to presldenc7 when, 98. 
may be authorized to appoint Inferior omcers, 111, 112. 

CARRIERS, 
engaged In Interstate commerce, Bee "Commerce." 
regulation of charges of, 856. 
dIscriminations agalnRt passengers, when unlawful, 46Q. 
"t!gulation of buslneB8 of, 47'2. 

CEDED DISTRICTS, 
jurisdiction of congress over, 225. 

CE~SORSHIP, 

of the press. M1. 

OHI~ESE EXCLUSION ACTS. 
coustltutlonal validity of, Me). 

CHRISTIANITY, 
as a part of the law of the land, 449. 

CHURCH A..~D STATE. 
union of, forbidden b7 American coostltutlona, '4B. 4GB. 

CIRCUIT COUU.'l'S OF A.PPEALS, 
Jurisdiction of, )l)(). 

OITIES, 
Bee "Municipal CorporatlonL-
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mTEErrSHIP~ 

as a £§"TCtrlD£§ of feaerei jtrtrrlerillcE?on, 1(S1. 
afAd trtrarnraUeallon, p<?"Wer of COtrtrgrees eVC!r~ ~'f£§? 

Interstate right", and r,rlvlle£§trtrs "f, 245. 

provisions of fourteenth amendment .. to, l)22. 

purpose iUld effect of, 1523. 
de£§nEilotrtr or, 1524. 
IItrtrUV!r,~bnro dUnenr, ££££4-
wemen ntrtrd <:hHdretrtr, rrm, 
corporatlons, 1527. 
Indians, l)27. 

IUi.turallzn tlon, 528. 

upatllatEOtrtr, 1528. 
deublin cItJz::ns£§Ip lin t£§e UnEtecl St::teil, 1529. 
pllv1E::g:::: of clt±ze::s t£§e KTnfted Hutes" ~lz 

fYf'VlLHIGE±'rtI, 

nt::atrtr±ng ot the term, 448, 4-!<L 
ll£§crt:: con8::1e::ee, 44H~ 
personal lIbertH., 456. 
slavery abolished, 460. 

right to bear arms, 462. 
t£§:: ptrtrrsult or happiness, 460. 
8€.uali pOlr,te::Uoe or th:: la"v8, 4&i. 
eR::ll-Ugh 1:.8 ::cta, 4t15. 

rlhht to ehoose oCkkupetlee, 47L 
marriage and divorce, 476. 

sumptuary laws, 471. 
education, 478. 

dtrtre E?l:'O::es8 ef law, 479. 
Ie re'kenee 7And tae ptrtr~udl::ga, 482$, 

I:: juhlcIJtl eethke, 487, 

proteetlon of vested rl4hts, 4+98. 
unreasonable searches and seizures, ISOO, 

quartering at soldiers, 50S. 
rl4ht to ebta±n justIce ireely, 1508. 
trIal tIy jur!', 1510. 
tn'ednm of speech, 1'540. 
right at assembly and petltl::tI, !S57, 

CI.A.hhlt'TI c.e TWN, 
01 IDenklpa! Ckkrper.,atl::DIh 4,'5?. 
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COIN MONEY, 
power ut c<mgrerr to, 
states may not. 807. 

COOONIOP. 
position and government of. 84, 85. 

COOrJROD PEriPON~~, 
equal civil rights of, see "Equal Protection ot !.aWL" • 
rTItlzem'lhlp 5J'lJ, 
right of suffrage of, 581, 588. 

omuTY, 
see "Interstate Law." 

Cz))t:M.ANDER IN CDIEII', 
President's powers as, 99. 

cmDIERCE. 
~$<'lwer of congress to regulate, 186-207. 

ooon oP' the puwer, 1.86. 
extent ot the power, 187. 
WJlit Is lucluJuJ, IJN, 
when exclusive, when conctuTent, 190. 
nrz'lgaUuu, 19J, 
vessels, 193. 
rrJulatk,u ot l.¥urts liud hrturPors, J98. 
embargo. 194-

p±liutage, J94-
quarantine, 195. 
ImI",rts, 195. 
Immlgrlitlun, 
railroads, 1W. 
b,I±liges, 199. 
telegraphs, 200. 
trli±lie-murus. 
penal legislation, 201. 
commert'Ilil law, 20']$ 

Umltatlons on the power, 202. 
az$$tu Inrertert'ut'e wIt±li CzHr,merrr pomer, 2OS, 

Interstate commerce act, 
c,}}nmernr with IndIan trlbea, 207, 

}tate p'l'll1ce zpuwer end 

CODME±lizClAL LAW, 

reo'llatl'lm of, 

CODP'H¥8 baa no anrhorIt7 to HHt$$bUHP a gHneral ('ode 202. 



670 

[The figures refer to pagee.) 

COMMITTEES, 
legislative, power of. In examining wftneesea. 2SIB-295. 

COMMON LAW. 
adoption of, In America, 9, 31t 
Interpretation of constitutions with reference to, 69. 
no common law of the United States, 156-
not :xcluslve standard of due pl'ocess of law. 480. 

COMPACTS. 
between states, may be authorized bJ' COngreaa, 806. 

OOM PEN SA'l'ION, 
for private property taken for public n .... 41& 

tribunal for determlnlnlr, 418. 
method of assessing. 420-
measure of, 420-
evidence, 425. 
payment of, 4Z. 
payment to be In moneJ', 426-

CONlJE1INATION PROCEEDINGS. 
see "Emlnent Domain." 

CONDITIONAL LEGISLATION, 
validity of, 32i.. 

CONFEDERATE STATES. 
8tatus of, 28, 29. 

OONFEDERATION. ARTICLES 01', 
adoption of, 37. 
provisions of. 87. 88. 
defects and failure of. 89. 

CONFISCATION ACTS, 
validity of, 482. 

CONFTdCT OF LAWS. 
see "Interstate Law." 

OONGUESS. 
see. also. "House of Representatives"; "Senate." 

overruling President's veto, In. 
may be con vened or adjourned by President, wben. 111L 
power to establish Inferior courts, 128. 
constitution of. 167. 
quaUficatlon of members of, 161. 
election of members of, 16&. 
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-cONGRES8-Cont1Dued, 
meetings of, ItJ8. 
organization and government of, 169. 
determination of contested elections, 170. 
privilege of mt'mbers against arrest, 170. 
rules of procedurp, In. 
power to punish for contempts, 172. 
powers of, delegated and restricted, 178. 
powers of, when exclusive, when concurrent, I1f. 
powers of, enulnerated, 177. 

taxation, 179. 
money powers, 182. 

borrowing money, 183. 
coining money, 184. 
legal tender, 1~. 

reeulatlon of commerce, 188. 
orlirln of the pOWU, 188. 
extent of the power, 181. 
what Is Included, 189. 
when exclusive, when concurrent. 190. 
navlKatlon, 191. 
vessels, 100. 
regulation of ports and harbors, 193. 
embariro, 19l. 
pilotage, 194. 
quarantine, 195. 
Imports. 195. 
Immigration, 196. 
railroads, 197. 
bridges, 199. 
telegraphs, 200. 
trade-marks, 201. 
penal legislation. 201. 
commercial law, 202. 
limitations on the power, 202. 
state Interference with commerce power, 201. 
Interstate commerce act, 206. 
commerce with Indian tribes, 207. 

lIatursllzatlon, 201. 
bankruptcy, 210. 
standard of weights and measures. 21l. 
punishment of counterfeiting, 212. 
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CONG RlIlSS-OootfDuecI, 
postal system, 213. 
patents and copyrtghta, 216-
establIshment of courts, 218. 
definition and punishment of piracy, 21& 
war powers, 220. 

power to declare war, 220. 

armfes, 220. 
government of the forces, 222. 
milItia, 223. 
letters of marque, 224. 

eovernment of ceded dfstrfch, 22CL 
acquisition of territory, 228. 
disposition of public lands, 229. 

government of the territories, 229. 
admission of new states, 283. 

implIed powers of, 235. 

Umltatlons on powers of, 239. 
pollee power possessed by, 389. 
power to regulate federal elections, G& 

CONSCIENOE, 
freedom of, see "Religious IAbertJ.-

OONSCIENTIOUS SORUPLES. 
respect to be paid to, 455. 

CONSTITUTION, 

defined,l. 
meaning of, In general pubUc law, I. 
what Is essential to, 2-
meaning of, In American law, B. 
distinguished from statute, " 
written and unwritten, 6. 
Dot the source of rights, 8. 
of the United States, 30-38. 

not a compact or league, 30. 
an organiC, fundamental law, 8L 
a grant of powers, 31. 
the supreme law of the land, 32-

establishment and amendment of, 4O-m. 
federal, adoption of, 40. 

amendment of, 41. 
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CONSTITUTION-COntlDued, 
ot states, estabHshment of, ... 

lr~cons'ob°lr(;tEon, 

lrmendililrlrt ot, 
judiciary 88 linal Interpretel'll of, IL 
power to adjudge statutes uncoDStltut!~ ID. 
lrfblrlrttuCtllrlr bbnd In<lrlrplrlrtatlOlr 67-740 

lrtate, not 

CONSTITUTIONAL CONVENTION, 
lrlr~ers anP 1%mltathlrlrlr ot, 
h"blrtes ot, an alh Interprriilrir conatitlrtlon, 

CONSTITUTIONAL GOVERNMENT. 
t1%e terili, 

COtibr'iTUTIOOAL LA. rlr, 
dedned,1. 
meaning ot "unconstitutional," 4, IL 
Oilirrlcan, lrlrlrrces 

CONSTITUTIONAL LIBERTY, 
secured by written conatltutlons, 2, a. 

COOOt'RUOTIDhoT". 
rtatute, wE?:?: be sucoT" as to avoid unconstltutloDaD~, eo. 

or statute, by executive, respected by courta, 80. 
lronstlttt?:?:lrTilr. 6T.rn. 
Intent, 
popular sense ot words, 70. 
unltormltv, 69. 
rlfect given whole. 
rttmmtttt TIttW, 69. 
not to be retrospective, 69. 
mandatorh and dllrlretory oT",lruriulona, Th. 
±mpllcutElrTiS, 70. 
grants ot powers, 70. 
preamble and titles, 70. 
unjust inCOnVlrUleet prouDhin .. 71%. 
uontem%><>~~ anoT" hractlcal '~i'UbStruc£:Euu, 71. 
schedule. 71. 
words taken trom other constitutions. 71. 
extranu+:iliu tacts, 
rule or declu1e, 71. 

ot statutes, not retrospective, m. 
o L.CONtE'I'. £:'4-43 
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CONSULAR COURTS. 
of the United States. organization and jurisdiction of, 125. 

CONSULS. 
appointed by President, 110, 111. 
foreign, recognition of, by President, 116. 
cases affecting, federal jurisdiction of, 1M. 

CONTEliPTS. 
power to punish for, In congress. 172. 

In state legislatures. 298. 
In the eoum. 490. 

OONTINENTAL CONGRESS. 
history of. 86. 

CONTRAC1l'S. 
laws Impairing. see "ObllgatiOD of Contract&.· 
charters of corporations 118, 617. 

COPYRIGHTS, 
anthorlty of congress to grant, 216. 

CORPORATIONS. 
citizenship of, for purposes of federal jurisdiction, 141. 
Intt!rstate citizenship of, 247. 
delcgatlon of power of eminent domaIn to, 40L 
franchises of, may be taken by right of eminent domain. 40&. 
foreIgn, discriminations agaInst, 470. 
citizenship of, 527. 
charters of, as eontracts. 617. 

OORRUPTION OF BLOOD, 
as a eonseq uence of crime, 602. 

COUNSEL. 
privilege of. In trial and argument, 1550. 
right of prisoner to assistance of. 581. 

COUN'rERFEITING, 
punishment of. to be fixed by congress. 212. 

OOUNTIES. 
see "MunIcipal Corporations." 

OOURTS. 
as final Interpreters of the constitutIon, 51. 
power of. to determIne constitutionality of statutes. 52. 
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COURTB-ContlnuecJ, 
rules for determlnlng constitutiOnality, M-68. 

the court. M. 
full bench, 57. 
nature of the lltlgatlon, 158. 
partie. Interested, M. 
necessity of deCiSion, 59. 
constructlQn, 00. 
executive construction, 60. 
presumption of legality, 01. 
reference to Journals of legislature, 8L 
motives of legislature, 62. 
policy of legislation, 62. 
Datural Justice, 63. 
partial unconstltutlonaUty, M. 
preamble of statutes, 66. 
effect of deciSion. 66. 

4!Onstructlon and Interpretation of constitution by, 8T-Tl. 
powers of, not to be usurped by legislature, S). 

nor b;y executive, 82. 
must not usurp legislative or executive powers, 88. 
power to Issue mandamus to executive oftlcen, 8& 
will not decide poUticaI questtons, 85. 
advisory opinions by, 87. 
appoiDtment of iDterior dcers ID83' be v.ted In, 111, 112. 
federal, constitutional provisions for, 128. 

power of congress to estabUsh, l28. 
enumerated, 124. 
terrltorlal courts, l26. 
consular courts, 125. 
C!Ourts-martlal, 126. 
military commissions, 128. 
jurisdiction of, see "JurisdictIon.· 
powers and procedure of, 158. 
Independent of state courts, 11K. 
what law administered by, 1158. 
followln~ state deciSions, 158. 
practice, 161. 
adjunct powers of, 162. 
power to Issue babeas corpus, 162. 
removal of causes from state courts to, 168-1811. 
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OOURT8-OoDtIDull\ 
system of, In the states, .. 

constltutlolUll comtB, 281. 

atatuto1'7 courtB, 2M. 
judges, 285. 
jurisdiction, 28IL 
proce8B and procedure, 288. 

power of, to determine TaDdltr of poUee regulatloDB, I'lL 
duties of court and jU1'7 lD clvU caaeB, a& 

OOURTB-MAR'l'!lAL. 
eatabUshment. powers. and procedure of. 128-128. 

CREDIT, BILLS 011', 
states mar not emit. 808. 

CRIMES, 
agaInst commeree, power of congress to punlah, 201.' 
qalnst postal laws, 214-
pollee regulatlona for prevention of, .. 
not excused by religious views, 454. 

constitutional protectlon to persons accused of. I56IL 

CRIMINAL PROSECUTroNS, 
constitutional provlsloDB applicable to. IllS. 
waiver of rights by defendant, 567. 
presentment or lndlctment. ... 
trial by jU1'7, 511. 
privilege aplnst aelf-crlmlnat1Dg evicleDc!e, 5'H.. 
confronting with wltnesses, 577. 
compelling attendance of witnesses, 579. 
right to be present at trial, fi8O. 

asslstanee of counsel, 581. 
right to be heard, 583. 
speedy and public trial, 584. 
former jeopardy, 585. 
ball,590. 
cruel and unusual punishments, 1591. 
bills of attainder, 593. 
ex post facto laws, 595. 
suspension of habeas corpus, 599. 
definItion of treason, 600. 
corruptlon of blood and forfeiture, 602. 
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ORITIOISM8. 
of KOTernment, MI. 
of public o1Bclals, 15158. 
of candidates for o1Bce, liK 
of courta and ,udps, 15M. 
of IIteraQ' compositions, C5CI8. 

ORUEL PUNISHMENTS, 
not to be In8lctecl, GDL 
what are, 691. 

OURA.TIVB BTATUTJIl8, 
validity of, 628. 
earlnK admlnllltrative action, 880. 
earlng defective judicial proeeedlnp, 8B2. 

OUBfl'ESY. 
ft8tec1 rlcht to, 488. 

o 
for prlvate propert7 taken for public use. 4J.8. 

DJIlBTtJ. 
of municipal corporatloD8, IqtS1&t1Ve control of, 4& 

DEOLA.RA.TOBY STATUTlIIB, 
validity of, 81. 

DlDFENDA.NT, 

677 

bt C'l1mlDal CU8I, rlghtll of, .. "OrlmlDal Proeeeatlo ...... 

DEFINITIONS. 
bill, leKislatlve, 82G. 
bill of attainder, Ci88. 
bill of rlghts, 10. 
e1tlzenabip, 526. 
eommerce, 189. 
eonatltutlon. 1-3. 
eonstltutlonal law, L 
dIrect taxes, 181. 
dII!Ifrancbisement, lI81. 
due process of law, 481. 
duties, 180. 
eminent domain, Bm'. 
ex post facto law., IHIG. 
cclsea, 180. 
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OEFINI'!'IfYfYS-OontlnuefY 
federElX xxoeornment, ;:El. 
fUKltlve from justl~e, 258. 
government, 17. 
bleh and mJerlemeeeora, 121. 
high !'XX9. 
Impolte, 
Indictment, 1568. 
Indirect taxes, 181. 
Infamoul crimea, 568. 
Informetk,e, 569. 

jeopatXX XX, 
law of the land, 479. 
lettE'r of marque, 2:U. 
liberty, 466. 

munloXXXoX El(,rporatloet, 
natlo(, 

natuee15EletLElD. 'JUl. 

navigable waters, 1~, lS8, 

pardon, 105, 273-
peoplEl, 

plrac15, 
police 3M. 
presentment, 1568. 
rpot1p.ve. 278. 

repubU""e !'overnment, 260. 
retroaElt2"El X"ws. 626. 
rights, 
state, 17. 
state rights, 24-
IOverelg;ntv. 18. 
sutrra15o, 
taxes, 
treasoe, 
unconstitutional, "-
vested rights, 498. 
wrlttee eEld unwritten constitutions. L 

l)ELEGA'¥'liON, 
of legltlotho power, 321. 
of power of eminent domain, 40L 

---
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DmPARTHENTS, 
of government, mutual Independence of, T2-I8. 
heads of, when Hable to mandamus, 84-

constituting the cabinet, 102. 
succeeding to presidency, 98. 

may be authorized to appoint Inferior o1IlceN, Ill, 112. 
of state IOvernment, executive, 2iJ7. 

judicial, 280. 
legislative, 29L 

DIPLOllATIO RELATIONS, 
PresIdent's control over, 118. 

DIREaroRY PROVISIONS, 
not usually tound In constltutloD8, 1Q, 

DISFRANOHISEMENT. 
mE'anlng of, 56l. 
&8 a punIshment for crime, 561. 
discriminations &8 to omces, 562. 
loss of right of suffrage. 562. 
dlsquaHllcation to be a witness, G63. 
InellglbWty to otlice, 563-

DISTRICT OF OOLUMBIA, 
position of, In the Union, 2L 
neltber a state nor a territory, 21. 
citizens of, cannot sue In federal courts, 14L 
control of congress over, 225. 
republican government does not obtain !D, 2M. 

DIVORCE, 
leJislature may grant, 82. 
regulation, of, by law. 477. 
tloos not Impair obligation of contracts, 615. 

DOWER. 
vested rights In, 49G. 

DUE PROCESS OF LAW, 
constitutional guaranties of, 4'18. 
meaning of the term, 480. 
common law not I!'xcluslve ltandard of, 48Q, 

dellnltlon of, 481.. 
confiscation and forfeiture acts, 482. 
eminent domain proceedings, 483. 
regulation of property, 4IM. 
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DUll PBOOlD88 011' LA.. W-OOntlnued, 
abatement of nuisances, 485. 
In revenue and tax proceedlnp, 485. 

summary proceBBea not neceBBartly UDconltltutioual, 48CL 
ID judlclal action, 487. 

jartadlcUon, .. 
proceedings In personam and In reID, 48Q, 

lumlD&l"7 proceedings, 490. 
punishment of con tempts, 400. 
erroneous judgments, 498. 

In ertmlnal cases, see "Criminal ProaecutloDL" 

DWELLING HOUSE, 
InvloJablUty of, ISOO. 
when an entr7 Dl&7 be forced, 501. 
unreaaonable searches ot, see "Searches and SelzuN8." 

DYING DmoJ~JUTIONS, 

admiSSible as evidence In ertmlnal cases, 5'l8. 

E 
BASEME1'iT8, 

appropriation of, under power of eminent domain, 408. 

IDDUOArrION, 
rtght to acquire, 47& 

IDLEOTION, 
of President and VIce-President. 9()...82. 

of members of congreBB, 167, 168. 
contested, how determined, 170. 

of membera of state legisJature, ~ 
reguJation of, M8. 
right to participate In, see "Sutrrap, Right ot." 

ELECTIVE FRANOHISE, 
see "SuJrrage, Right of." 

.IIlLEL'TORAL OOLLEGE, 
composition and duties of, 9C)...9J. 

JDLEOTORB, 
tee "Suffrage, Right ot." 

ELECTROCUTION, 
not a cruel or unusual punlshment, 1592. 
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1U .. 1f€i1i'iDNTB d% d%iENDlli~.fT. 

d%gd%ption 43 •• 
dect of, In abridging jurladlction, 144-

1f€id%i1f€i1i'liGO 

d%1f€i fhlittitutid%d%d%gt7 o.$', 

BMINENT DOlIAIN, 

41d%flnltlod% natui1f€i 897. 
i~d%fhlitt1tUtLfhd%d%TI provTIiId%d%s relatifhg to, 
Is lnallenable, 899. 
dlsttngulshed from taxation, 876, 899. 
gZitlngulig1f€i41 from g~fhYlce po1f€ifhr. 835, 

whom rd%rrclsed. 
United States. 400. 
municipal corporations, 40L 
prlvaid% d%d%rporagsifhlit, 401. 

legislative authorlt7 necessary to exercZse of, 4Ol. 
protection of private rights aplnat, 402. 

purpolit![, must 41ubllc, 

progd%ity mag taken. 
estates less than a fee, 407. 
property of state and United States, 4(11. 

francgTIrrr, 408. 
posaerrS%)%} and %}%}j%},ymeni 

Itreams. 409. 
mate%}l%}.l%}, 409. 
extent appr041%}Zd%tlons, 

appropriation to new uses, 410. 

what constitutes a taking, 418. 
Impal%}%}s%}nt of of pmplitrty, 41g·glG, 
COnaeq,l%}fhtlal ang ~ illj%}.%}Zee, 

compensation, 418. 

tribunal for determining, 418. 
methfhg 

measure of compensation, 420. 
eVidence, 425. 
paym%}%}.l of damfhgea, 

%%.4gulrem%}fhl of du%} 41%}1f€i%}e88 Z%}.w In, 
Dot surrendered by legislative contract, 61G. 

i1141RPl.OYMEOli, 

"Lat~rli'~ "Prol%}%}.%}lionl". ~'lO¥ld .. • 
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J!lQDALJD3f:, 
.. a requisite of taxation, 3M. 

EQUAL ugW'rUCYrIOO Ok" LAWS, 
guarantied by fourteenth amendment 4&L 
meanlill3f: ok' k'l1,e l1'liH'ase, '&64. 
what persons protected, 465. 
Ovll-lllights 3f:ets, 
local or special laws not prohibited, 467. 
icza Xe'Ses, 
competency of witnesses, 4.68. 
eIght lagu'S, 4&ll~ 

privilege of public schools, 469. 
jury llllrvlce, 469, 
gliscrlmlinattues carrlers, 4001. 
mlsce.:enatIon. 470. 
£'llrel3f:'i coej±±±ratIeeB. 

EQUITY, 
g,owe'Se ani] fedeed courts Ie, £'60, :UJ1. 
jury trial not claimable In, 517. 

REUGIOO, 
forbidden by American constitutionB, 463, 

lII"aDEN~g~~, 

no vested rights In ruluu of, ll,9\}. 
'Srlt-±±rmlnutKng, geLBOnu, canllet be <±'S,mpuLLed 

EXECU'F'liVE lP,l±iPAO~llPO'r, 

gtvu, tK7~ 

rrsp,+rl±lblUty of olPcers of, for ofticlal acts, 13, 14. 
construction of statutes by, respected by courts, UQ, 

llepaniUon from leg£l±Latlve gnd judlclrL, 78. 
nature of executive power, 72. 
gowell, of, H}t t±} ge u+erped legY,latuel', 'l9, 

nor by courts. 83. 
must eot u,urp LugKslatKue 0, judlcEul pomurs, 
mandamus and Injunction to, 8i. 
,:if f~tKural tKeuernment, ~122, 
of slP}e, powers and functlonB of, 261-279. 

EXk'1MP'IUONS, 
not generally contracts, 612. 

u3f:umptluu frem tauntlou, +320. 

EXPATRIATION, 
tue 01, 528, 

o 
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EXPORTS. 
not to be taxed by states. 8CYI'. 

EX POST FAOl'O LAWS, 
forbidden by the constltutJoD8, I5OG. 
what are. 590. . 

EXTRADITION. 
Interstate, 2r£ 

FmDERAL oo.'iSTITUTlON, 
see, also, "Constitution." 

nature and force of, 3G-32. 

F 

the supreme law of the land, 82. 
formation and ratlficatlon of, 40. 
amendment of, 41. 
Ir1J&rIlntles republican government, 200. 
Umltatlons Imposed by, on state legislative power. sot. 
ltate poUee power, how Umlted by, 866. 
IImltationl on taxlug power of states Imposed by, asa. 
privileges of citizenship secured by, IS3O. 
does not confer right of sn1rrage, 534. 

FEDERAL COURTS, 
see "Courts." 

FEDERAL ELEOTIONS, 
authority of congress to regulate, IS39. 

FEDERAL GOVERNMENT. 
established In the United States, 27. 
nature of, 27. 

FEDERAL JURISDIOTION. 
see IIJurlsdlctlon." 

FEDERAL QUESTIONS, 
federal Jurisdiction of, 132. 

FIFTEENTH AMENDMENT, 
meaning and e-trect of, 531. 

FOOD. 
laws against adulteratloo of, 841. 

FOREIGN COMMERCE. 
see "Commerce." 

FORFEITURE, 
of property, must be Judicially aseertalned, .. 
of poUtlcal rights, ~61. 
of estates, as a consequeoce of crime, 600. 

GSa • 
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I'ORHlDR .TJIIOPARDY. 
as defenae to IlCC1JII&tfon of crfme. 585. 

roURTlllmNTJI AHENDMENT, 
see "C1t1zensbip"; ''Due Process of Law"; "Bqual ProtectlOil of Law.·': 

"Llbertl'''; "Suffrage, Right of." 

I'RANCHISES, 
appropriatfon of, under power of eminent domain. 40&. 
dlafraDcbJsement. 1561. 
exclusive. P'IUlt of, 473, 611. 
of corporaUon. .. contracts, 617. 

I'RAUD. 
police regulatfons designed to preveld; 861. 

I'BEEDOM. 
see, alao, ''LIbert7.

of conscience, 447. 
personal, 4G6. 
of lpeech and the preu, MO. 

I'UGITIVJDS FROM JU6TICJII, 
extradition of. 252. 

GAME LA. WS. 
G 

valldlty of, as poDce regulations, 8fII. 

GmNERAL WARRANT~ 
Wegallty of, GOO. 

GOVERNMENT, 
form of, In the United States. 27. 

federal government. M. 
a representative republic, 2S. 
indestructible, 28. 

eeparatlon of three departments of, 72-fB 
eannot be IUed, except by coneent, 142-
republican, guarantied to each state, 260, 
Dbels on, whether punishable, G43. 

GOVERNOR., 
power to Teto amendment to state constItution, .. 
mandamus and Injunction to, 84 
dce and powers of, 267. 
Independence of executive. 268. 
powers of state governor, 271. 

appointments to o1l1ce, 271. 
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GOVERNOR-OoDtlDued, 
commandlnc mllltla, 272. 
pardons and reprieves, m. 
convening and adjourning lepslature, 2'M. 
approval or rejection of bills, 276-
executive construction of laws, 279. 

duties of, under federal constitution, 2'l1L 

GRAND JURY, 
see "Indictment." 

GRANTS, 
of powers, construction of COllatltUtiOns U to, 70. 
of legislative power to congress, express, 171. 

Implied, 235. 
of jurisdiction, In state constitutions, 282. 
of power of eminent domain to corporations, 401. 
of monopolies and exclusive privileges, 473. 

protected as contracts, 611. 
of exemption from taxatlon, 620. 

HABEAS CORPUS. 
H 

power of federal courts to Issua, 162. 
use of, In extradlHon proceedings, 257. 
suspension of, 599. 

HAPPINESS, 
pursuit of, right to guarantied, 481. 

HARBORS, 
when subject to regulation of congress, 1.9IL 

HEA.IJrH. 
police regulations In aid of, 345. 

HIGH SEAS, 
meaning of the term, 219. 

HOUSE OF REPRESENTATIVES. 
election of President by, 90. 
power of, to prefer Impeachments, 12G. 
composition of, 167. 
qualification of members, 168. 
apportionment of members, I6&. 
£'Iection of members, 16& 
powers of, 169. 
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BOUSE OF REPRESENTATIV&!'!-ContTued. 
IClermEilEng eIIDteIIlIIli e¥ItI~I1onIt to, 
privilege of members from arrest, 170. 
Itilles procildure, 171. 
power to punish for contempts, 172. 

BUdt]ANT AN:lj W[I'l~, 

lee "Divorce"; "Dower"; "Marriage." 

JLLEUAL CO~TRACTS. 
dil Ite eil ilbllil$1 Hon 

DDUGRATJON, 

I 

:l"Itleer cOilj}$!ess ret]ilTte, 296. 
restriction of, as police regulation, 340, 841. 

lllIM€%RAL CONTRA:lll€%:l. 
bave no obligation to be Impaired, 6U. 

llMM€%NIn€%S, 
of citizens, secured by fourteenth amendment, li3O. 

see "ObllJr;atlon of Oontracta." 

llMP€%TOH:liIDw.Q' 
of federal oIDcers, 120. 

wh&Ii crimI,s, 
what oIDcers liable to, 12L 
jilIlgmItilt anI] sentccce, 11'2. 

11iPLIED POWERS, 

of con~ss, doctrine of, 235. 
statc liegiItYilture, 291. 

IMPORTS, 

to, 

SII:lject commereAT pOmilr 01 ItOn:leItH, 
Dot taxable by states, 301. 

UIP€%.2:1SS1:lLNT, 
of seamen, 222, note. 

~MP:l4,ISO€%:lliEN~l', 

as a llunlshment for crime, 4M. 
ilItIItiUle Imm, habcIII'! coj}$!us, 
Dot a cruel 01' unusual punishment, 592. 

o 
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INCOYE TAX, 
88 a direct tax, 18L 

INDI.L~S, 

commerce with, regulated by congresa, 'JIYI, 
citizenship of, 527. 

INDIO'rnENT, 
by grand jury, constitutional rfght to, 508. 

INFAMOUS CRIMES, 
prosecuted by presentment or indictment, M8. 
what are, GOO. 

INFERIOR OOURTS, 
deciding upon constitutionality of statute, M. 
power of congress to establish, 123, 12-1. 
power of state legislature to establish, 2M. 

INFERIOR OFFICERS, 
personal lIablllty of, for omclal acta, 14. 
federal, appOintment of, UL 

who are, 112. 

INFORlfATION, 
high crfmes cannot be prosecuted by, IMIS. 

lNJUNarION, 
to executive omcers, when lies, 84. 
will not lie to President of the United States, 98. 
to governor of iltate, 269. 

INNKEEPERS, 
to furnish equal accommodations for all, 46IS. 
iltate regwatton of buslne88 of, 472. 

INQUISITORIAL TRIALS, 
constitutional provisions against, 574, 577. 

INSOLVENOY LAWS, 
as affecting obligation of contracts, 623. 

INSPECTION LAWS. 
of the states, 807. . 

INTENT, 
to be sought for In constitutional Interpretation, 68. 

INTERNATIONAL LAW, 
offenses against, defined and pUDlshed by federal laws, 219-

INTERPRETATION, 
of constitutions, 67-71. 

!lee, also, "Construction." 
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lNTTRST\r:TE TTlIriMllliCT" 
see "Tr:r:mmerce." 

IN'rTRS'Tr:TTE T14:\MMERClD liar, 

provisions of, 206. 

lNTTRSTT'l'E LT W, 
as determined by the constitution, ~ 
Trlncl Tie of Interstate c<Jililty, 24tt. 
r:r±v1k\88 Or rltlzrrr, 2<'~. 

what prlvUeges Intended. 2II.l5. 
WT14:t prlrKieger LOt Rndudr<t< 24i'I 
who are citizens, 247. 
dl01pLmlr<r:ting ir:xes. zT7. 

public acts and judJclal proceedlnp, 2d. 
±nierstnte e<JtrTd1t±<Jn, 

L.'lTOXICATlNG LIQUORS, 
T<Jt1Jlc l'E!TJdlltez <Jnde01 poU<J<J POlt<Jt, lW4T 

INVOLUNTARY SERVITUDE, 
zrohlh±h<d, 
what constitutes, t6l. 

JEOPARDY, 
iliean±nh of, 585. 

J 

hTSO<J<Jt not io be placed iD, twice, 580. 

JOThtr~A.\Ti 0\' J,EG5hLATTRE, 
evlhr:nce 0\ vaIlhlty oJ Raws, 61, 2U6. 

of con~se, 170. 

.J V TiT FlS, 

not prlvatelIl liable for judlclhl act£<, 18. 

<"<Jnnot be re<X<Jlred p<JTJorm <JODj<JIlRclal £1<Jt1eii. sa. 
will not decide poUtical questions, ~. 
<J<ivls<J<Jd opinIons ff1, 
federal, appointed by President, Ill. 

te<J<Jre Ot ,,,mce, .i.24. 
of state courts, Independence of, 282, 2M. 
<Antler: as dlstl<J<AnIShZ<f:W from thorr of j<JrL, lSi3:] 

JUDGMENTS, 
thr: <Jourt<7< can<J<Jt be 14:<Jve<7<7<Jf1 bIl £<Jg1s±<Jt<Jre, 

In cases of Impeachmeut, 122. 
<"f a JI01ter state, t<.:11 fa£t\ and <'red]! to, 243. 
<JnJon<01mS, a±£ due ¥<01oce0lf<7 <Jf 1<J<Jf, 49d. 

are not contracts, 615. 

o 
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.JUDICIAL ACTION, 
no private llablllty tor, 13. 
requirement of due process of law In, 487. 
defects In, cured retrospectively, 632. 

JUDICIAL POWER, 
nature of, 72. 
of the United States, see "Jurisdiction." 
of the states, 280-289. 

JUDICIARY, 
responslbWty of, for judlclal acts, 13. 
as Interpreters of the constitution, 51. 
power of, to adjudge statutes unconstltutlonal, lS2. 
separation of, from executlve and legislative departments, 7& 
Independence of. 75. 
nature of judicial power, 72. 
powers of, not to be usurped by legislature, so. 

nor by executive, 82. 
state, powers and functions of, 280-289. 
determining vaUdlty of pollee regulations, 37& 

JURISDICTION, 
of federal courts, 123-166. 

courts of the UDlted States, 123. 
power of congress to estabUsh courts, 123. 
federal courts enumerated, 124. 
territorial courts, 125. 
consular courts, 125. 
courts-martial, 126-
mllltary comml~slons, 128. 
scope of federal judicial power, 128, 129. 
acts of congress regulating jurisdiction, 130. 
original Rnd concurrent jurIsdiction, 131. 
cases Involving federal questions, 132. 
cases arlsln~ under treaties, 133. 
cases Rtl't>ctlng a~bas88dors, 134. 
admiralty Ilnd marltlme cases, 135-139. 
caRes affectln~ aliens, 140. 
suits between citizens of different states, 140. 
land grants of different states, 142-
United States as a party, 142-
states as defendants. 144-
suits between states, 146-
stntf'R nil plaintiffs, 148, 

BL.CONST.L.-44 
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.JUBISDICTION-Contlnued, 
of United States supreme court, 148-11:i3. 

original, 149. 
appellate, 1150. 

Independence of federal and state courts, 1M. 
power of federal courts to lAue babeas corpus, 162-
of federal courts on removal of causes, 163-166. 
of state courts, 286. 

bow far subject to legislative control, 286, 287. 
eAential to "due process of law," 488. 
want of, cannot be cured retrospectively, 632-

JURY, 
as judges of the law In Ubel casee, ISM, 

see. also, "Jury TrIaL" 

JURY SERVICE, 
exclusion of negroes from, unlawful, 469. 

JURY TRIAL, 
In civil cases, 510. 

aeventh amendment to federal constltutlon, 510. 
constitutional provisions as to, 510, 5lL 
provisions In state constitutions, 511. 
meaning of, 511. 
number and composition of jury, 512. 
province of court and jury, 513. 
In wbat proceedings claimable, 514. 
wbere not clalmable, 515-
equity cases, 517. 
admiralty cases. 51S. 
summary proceedings, 518. 
peremptory nonsults, 518. 
eompulsory references, 519. 
restrictions on tbe rlgbt, 519. 
jury trial allowed on appeal, 520. 
waiver of tbe rlgbt, 521. 

In criminal cases, 571. 
walver of, by defendant, 567 • 

.JUST COMPENSATION. 
for private property appropriated to public use, 418. 

J'USTICE. 
rtabt to obtain, freely, 508. 
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L 
regula"lon of, under· police power, 357. 
allen contract labor law, 341. 

"ili§ht &3ecur0rili§ by r0rrrtltuti'&3rr, 

LAW OF THE LA..'II'D, 
rre Pr't<::&3&3&3 of tt« w." 

LAWS, 
see, also, "Statutes." 

,::t<nstll u"ons &3urslde&3t<ili§ 88, 
power of courts to determine constitutionality ot, IS2. 
rrsnstltutlrnalltili§ &3f, p&3&3&3nmed, 
t<t<consu~rtlonrl patst 64. 
of another state, credit accorded to, 248-
rili§&3clal 0md forhsdden, 
nnactmrnt of, 
title and subject· matter ot, 329. 
rst<ual ~0mtectk,n of, ili§t<t<rantirsh, 464. 
Impairing contracts, see "Obllgatlon of Contracta." 
retroactive. 626. 

Lk(l0tL T(tkDEk, 
power of congress to make treasury notes a, 1M. 
Rimltatiut< ot th0fe pomur 88 807. 

LEGISLATURE, 
members of, not Uable tor omclal acts, 12, 13, 
t«otIV0:r nt, du not akrr0t conrtstutlrnnllty laws, 
8ePIlration of powers of, from executive and judicial, 78. 
m'ture legEtlnUve ummer, 
must USU0¥0 executsee or ;In(Hclal d'¥0wer, SO. 
powers ot, not to be usurped by executive, 82. 

nou connir, 83, 
yneWer to uunnte COUeT, 

to re~late jurisdiction, 286. 
to uUdulatu heactke, 280. 

organization and government of, 29L 
choice of omcers, 292. 
rulm of pt<unedurn, hk2. 
election and quallficatlon of members, 29J.. 
ext:sdtlon memUers, 2fy;t 
powee to xt«nish contnwptB, 
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LlIlGISLATURE--<lontinued, 
];>n±nllege ot memberr frou1 arreei> 2(];];& 
journals, 296. 
k&i>bylug and griOOrg, 295:& 

extent ot powers ot, In the states, BOO. 
poWrur ot, ±±mlteg by ];edere1 conetEtuti,:>e& 30t& 

treatles and compacts, 304. 
letters mn:>gue, 305. 
i>tk±s 0]; rred±t& 806. 
COining money, 307. 

t:>nder. gCYl. 

duties on Imports and exports, 307. 
glitkaa toni>nge, 
keeping troopll, 810. 

limpll:>ll llm±tatine:> In i51i5te :>unstltnt±one, :UL 
usurpation ot powers, 312. 
ttrtltotZrl rettn±ctlee& 81ll& 
legislature as trustee, 31ll. 
lillproprlntlont and expenditure of public money, 814-
Pmintltt and nttts, ];s15. 
Irrepealable laws, 817. 

KSrlV[,tE', spp,+lal. fmd hS[nl lepiftlatinn to,YstPdeli, PIT. 
delegatlon ot leglslatlve power unlawful, 321. 

nncept mliulclpnI eorpnpatlog,& 32P& 
local option laws. 823. 
czmdltlnmsl knlslatlnn, 3£24& 

enactment ot laws. 325. 
title nlid nCPjecc&matt", ot s£xitute" 829& 
cannot alienate vollce pnwe~, 337. 
1,01lce power possessed by, 342. 

nuthnn±zlnn nxereZte Of lloWet nt eminent PomnEn, 40.:£'& 
power ot, to create municipalities, 431. 
contp"l ot linunleZpal cn~pornlliutls 4:£.ep& 
members ot, privileged In respect to speeches and debates, Me. 
'~Ontl&nets mede 607mU2. 
limitations on power ot, to contract, 615. 

Llil1];];TE];];P, 

private, InViolability ot, 503. 

L];];];];TE];];i> O::±:.& MA];];QUE, 

poWn~ ot zznngreflfl to ll,lint, 224-
,tatUfl map liOt pg&nnt, 
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LIABILITY. 
for o1Ilclal action, 12. 

LIBEL, 
law of, as a. Umltatlon on freedom of speecb, M2-
on government, wbetber punlsba.ble, M8. 
privileged communlca.t1ons, M8. 

a.beolute privilege, Me. 
. condltlona.1 prlvllqe, C!62. 
reports of judlcla.l proceedings, M2. 

Jur:y as Judps of tbe law In a.etlons for, ISGCL 

LIBERTY. 
deftned a.nd described, 44G. 
na.tura.l, civil, a.nd poUtlca.I, 44G, 446-
Umltatlons of, 446. 
of consCience, see "Religious LJb8l't7." 
peraona.1, see "Persona.l Liberty." 

LIBERTY OF SPEECH AND PRESS, 
constltutlona.l provisions securing, MO. 
mea.nllJc of terms, MO. 
no peculiar privilege of newspa.pen, MO. 
meaning of tbe gua.ra.nt)', MI. 
Umltatlons on, M2. 
criticisms of government, MIL 

seditious libels, MS. 
press laws of Europe, 1546. 
In America. 1546. 

C!enROrsblp of tbe press, 547. 
privileged communications, M8. 

a.bsolute privilege, 549. 
legislators, 549. 
public offtcers, Me. 
participants In judlcla.l proceedings, MO. 

eondltlonal privilege, 652. 
reports of judicial proceedings, 5152. 
criticism of public offtcers, 553. 

criticism of candidates for dce, ~ 
criticism of courts a.nd judges, GM. 
crltlctsm of Uterar:y composltioDa, liC58. 

JUl7 as judges of the law, 566. 

LICENSES, 
a.re not contracts. 6l2. 
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LIBUTE~ANT GOVERNOR, 
of state. oflice and duties of, 267, 268. 
as presiding ofllcer of senate, 292. 

LIMITATION OF AOTIONS, 
see "Statute of Limitations." 

LIMITATIONS, 
on powers of congrea, 239. 
on powers of state legislature, 801, 81L 
on the ponce power, 866. 
on power of taxation, 8T8-88l5. 
on power of eminent domain, 403. 
on power of legislature to make contraets, 811. 

LIQUORS, 
ponce regulation of traflic In, lH8. 

LOBBYING, 
contracts for. Illegal. 29& 

LOOAL LEGISLATION. 
when Invalid, 817. 

LOCAL OPrION LA we. 
constltutlonant)' of, 328. 

LOCAL SBLF-GOVERNMENT. 
the right of, m. 

LO'M'ERIEB, 
IlUppressloD ot, Ullder ponce power, 341, 841. 

M 
MANDAMUS. 

to executive ofIlcers. when lies, 84. 
will not lie to President of United States, 96. 
to governor of state. 269. 

MANDATORY PROVISIONS, 
those of constitutions usualJ7 are, 70. 

MARITIME OASES, 
federal jnrlsdlct10D of, 185-

what subjects covered, 138. 
when exclusive. 139. 

MARQUB, Ll!7l'TIllRS OF, 
power of congre88 to grant, 22&. 
states mal' not grant. SOG. 
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MARNl.1%GE, 
laws against mIscegenation, 470. 
n1%?li1%al of, 446. 
may be regulated by state, 476. 
not a contract, 615. 

4-IAR;I"INL 

suspensIon of habeas corpus under, 600. 

:MAT?~ttIAL8. 

taltlng under power of eminent domain,. 409. 

tlEEn'IttGS, 
01% 1%lin~1%1%1% •• t1mli lif, 

)IESSAGES, 
04 NresM1%NTI: to TI:UngreS1%. 414. 
of governor to state legislature, 271. 

MIJ.:RTttRY COMMISSIONS. 
egT411shmgut ali4 POW1%1%1% of, 

MILITARY PorwERS, 
of NgesldeeTI: oi Helted 4Eli?eS, 

MILITIA, 
Pgg:4ldent'g poWeT as commander In chief of, 99. 
pumgr of ~'1%esld1%ut to cull out, 
authority of congress over, 223. 

commtndeu 

MISCEGENATION, 
TBlldlty of laws against, 470. 

MONtEll, 
money powers of congress, 18Z-181i. 

llurrowiug mtJlity, 183. 
40We1% coM monell J f84. 
legal tender, 185. 

stuttS mliN not 807. 
PU?:£lC, cuuluol ot i(.glsb4iuue OVlit, 314-
damages In eminent domain proceedings must be paid In, 426. 

MON£JNO.LI1%~£l. 

federal \a ws against, 341. 
UlilliWful ut common law. 862. 
TulEdltv laws udalnsl. d62, 
rIlCht of government to grant, 473. 

MO:&£J4LITY. 
putJF£c, polIce regulatlon1% En al.l 
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MORTGAGms. 
are contracta not to be violated, 624-

MUNICIPAL CORPORATIONS, 
deleptlon of leglslatlve power to, 322. 
police power vested In, 339. 
power of eminent domain granted to, 401. 
local self·government, 427. 
nature of, 429. 
charters of, are not contracts. 430, 620. 
power to create, 431. 
boundaries of, 431. 
classUlcatlo~ of, 482. 
leglslatlve control of, 433. 
debta and revenue of, 4SG. 
o1Bcens of, 486. 
powe1'll of, 437. 
by-laws of, 4S8. 

• 

taxatlon by, when essential to observance of contracta, 62CL 

NATION. 
de1lned. 18. 
the United States as a. IT. 

NATION·AL BANKS, 
taxation of, by states, 881. 

NATURALIZATION, 
authority ot congresa over, 2OT. 

Is exclusive, 2a1, 208. 
how effected. 200. 

NATURAL JUSTICE, 

N 

statutes contrary to, valldlty ot, 63. 
CODStltutlonal provisions repugnant to, '10. 

NATURAL RIGHTS, 
meanlnll of the term, 444-

NAVIGABLE WATERS, 
wbat are, In Engllsh and American law, 1815, 186. 

NAVIGATION, 
power of congresa to regulate, 191. 
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NAVY. 
President's power over, as commander In cblef, 00. 
rel11latlons for Kovernment of, 101. 

NETJTB..&LITr LA. WS, 
eatabUsbed by congress, 219. 

NBWSPAPERS, 
amenablllty of, to law of libel, 540 • 

... &lao, "Llbart7 of Speecb and PrelL· 

NBW STATlIIS, 
admlstilon of. Into tbe Union, 288. 

NIIW TRIAL, 
lectslature cannot 1ftDt, 81. 

NJDW usms, 
appropriation of property to, 410. 

NOBILITY, TITLES OF, 
not to be Kranted by United States, Id. 

Dor by at&teJI, 302. 

NORTHWEST TERRITORY, 
ordinance for government of, 282. 

NUISANCES, 
abatement of, 4815. 

o 
.oATH, 

omclal, to IIIlPport the conatltutlon, meanlng of, &IS. 

OATH OF OFFICE, 
of President and Vice-President, &IS. 

()BLIGAfl'ION OF CONTRACTS, 
laws ImpalrlnK, not to be passed, OM. 

constitutional provisions, OM. 
tbe law ImllalrlnK, 606. 

state constitutions, 606. 
the obUption of tbe contract, 606. 
tbe Impairment of the contract, 607. 
what contracts are protected, 607. 

contracts between states, 608. 
Irtatutee, 608. 
contracts of a state wltb Indlvldunls. 609. 
IftDtII by a state, 610. 
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OBLIGATION OF OONTRAOT~ntlnued, 
grants of exclualn privileges, 611. 
licenses and exemptions, 6l2. 
oftlces. 618. 
Illeral and Immoral contracts, 61f. 
judgments, 615. 
marriage, 615. 

limitations on power of legislature to contract, 6115. 
charters as contracts. 617. 

cbarters of municipal corporatlons, 620. 
exemption from taxation as a contract, 620. 
laws Iltrectln. remedies on contracts, 002-

Insolvency laws, 623. 
limitation laws, 628. 
exemption laws. 623. 
appraisal laws, 624. 
possession of mortgaged propert7, 824. 
redemption laws, 624. 
munlclpal taxation, 626. 

OCCUPATION, 
personal llberty as to choice of, 4n. 

OFFICBlRS, 
of goveruml'nt, responslblHty of, for political action, 1~14. 
of e1ecutlve department, when mandamus lies to, 84. 
appOintment ot, by President, 110. 
removal of. 118. 
Impeacbment of, l2O. 
of congress, bow cbosen, 169. 
of state executive department, 267, 268. 
of state legislature, choice of, 292-
of municipal corporations, 436. 
public, crltlclsm of, wben privileged, GI53. 
InellglblHty as a consequence ot crime, 563. 
oftlces are not contracts. 618. 

OFFICIAL LIABILITY, 
for oftlclal action, ~14. 
of state .overnor, 269. 

OLEOlURGARINE. 
federal laws against. 842-
state laws against, 847. 
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OPPRESSION, 
pollee regulaUona designed to prevent, 88l. 

ORDINANCES, 
of muDlclpal corporatlou, 438. 

• 
p 

PAPERS, 
private, protected against search and seizure, GOO, 1502. 

PARDONS, 
defined, lOG. 
power of President to grant, lOG. 
power of governor to grant, 272. 
srantlnJr of, an executive function, 272. 
absolute and conditional, 273. 
dellvery and acceptance essential to. 2740 
must be pleaded, 274-
cannot be revoked, 274-
eft'ect of, 274. 
contract to procure, validity ot, 275. 

PARTIES TO ACYrIONS, 
ambassadors and public ministers, 13f. 
alleu, 140. 
citizens of dlft'erent statell, 140. 
United States, 142. 
states, 148-148. 

PATENTS, 
authority of congress to grant, 218. 
dealing In, regulated by state pollee laws, 88l. 

PEOPLE, 
distinguished from "nation," 17. 
who are Included In the term, 26. 
110verelgnty of, 26. 
ratification of federal constitution by, 40. 

PERSONAL LIBERTY, 
what It consists In. 4M. 
constitutional guaranties of, 4CS6. 
llmltatlonl1 upon, 457. 

arrest, 457. 
lmllrll10nment for crime, 458. 
restraint of Insane persons, 4GB. 
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PlIIRSONAL LIBlIIRTY-Qontlnued, 
,·apbonds and paupers. 458. 
parental control of children, •• 
surettes on ball bonds. 459. 

abolltlon of slavery, 480. 
requirement of due proceaa of law, 4'l9. 
arrests on general warrant., Ii03. 

PBRSONAL PROPEBrl'Y. 

pollce regulatIon of, 859. 
taking under power of eminent domaln, 407, 4OD. 

PETITION. 
rlght of, 557. 

secured by constttution. 557. 
meaning and extent of, l557~ 

8tatements In, are prlvlleged. ~. 

PILOTAGlil. 
power of consreaa to regulate, 1M. 

PIRACY, 
power of congreu to define and punish, 21& 

POLlt.'E POWER. 
definition and nature of. 334. 
orlJrln of. 33CS. 
dlstlngulshed from eminent domaln. 33CS. 
Is InaUenable. 337. 
IeOpe of, 337. 
location of. 338. 

In municipal corporations. 838. 
&8 vested In congreaa, 339. 
&8 vested In state legislatures. 342. 
objects to which It extends. 342. 

publlc safety. 8-13. 
publlc morale. 845. 
public health, lM5. 
purity of food products, 847. 
IntoXicating liquors. 848. 
regulatlon of railways. 350. 
regulation of trades and profe88lons. M2. 
re£ulatlon of chargee and prlces. 355. 
regulation of labor, 857. 
regulation of rlghts of property, 359. 
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POLlom POWER-Contlnued, 
laws against .raud and oppression, 36l. 
monopolies, trusts, and strikes, 362. 
re&"Ulatlon of roads and streets, S6f. 
came laws, 365. 
state engaging In bUllness, 865. 

Umltatlons of. 366. 
under federal constitution. 866. 
state police power and regulation of commerce, 36&. 
unreasonable laws and unjust discriminations, 3n. 
province of the courts, 373. 

federal revenue system and state police power, 374. 
taxation laid under the, 896. 
learch warrants In aid of, 506. 
cannot be snrrendered by legislative contract, 6115. 

POLITICAL QUFlSTIO~S. 
will not be declded by the courta, 8G. 

POLITICAL RIGHTS, 

what are. 44G. 
citizenship. 522. 

double cltlzenshlp In the United States, 529. 
privileges of cltlzens of United States. 530. 

right of suffrage, 533. 
freedom of speech and of the press, MO. 
right of assembly and petition, 5157. 
disfranchisement, I56L 

POLYGAMY. 
right of government to prohibit, 4«iCJ. 

POOLS, 
illegality of, 862. 

POSTAL SYSTEM, 

authority and control of congress OTer, 213. 

POWERS OF OONGRESS, 
In relation to organization and government, I6&. 
are delegated, 173. 
when exclusive. when concnrrent, 174. 
enumerated and discussed, 177. 
Implied, 235. 
limitations on, 239. 
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PRACTICE. 
Ute fedeeal ee±erts, 161. 

In the state courts, 289. 
tn ceimlnal easee, 365 seo, 

~REAlIBLE. 

ef IItetute. mben ievalRdetes 66. 
of constitution, as an aid In Its construction, 700 

PRRSEr~'e'J\fEr~¥r, 

or Indictment. constitutIonal rlgbt to. 568. 
PRRSIDRNT TR1': um'l'EO dTAROJS, 

oftlce, powers, and duties of, 89-122-
:R:Rec:ROve t"ewer eesteil Rn, 
election of, 90. 
£Eualideatlo:Re, 92, 
vacancy In ,effice 
compenBatlon of, 94. 
:Ratb offi,'e of. 
Independenc~ ott 95. 
eeto ,.£:Rwee ,£if, 9r 
military powers ot, 99, 
i.e± bhL:Ri, Idd, 
pardonIng power of, 105. 
rreatd,makRed pee±:Rr of 106. 
appoIntments to office by, 110. 
messa~ to e'£engregs, lU, 
powee ef, con:Reee amI adje:Rm eGGgree££, 11;'" 
control of. over dIplomatic relations, 116. 
d'~'WGe exe±~ute lame, 11R 
proclamations by, 118-
imp£ieGbmGilt of, 120, 

PRESS, 
freednm of, eee 'Riberrd of dZ;i£..'ecb ilild OZ'GSS. 

PREES LAWS, 
Eil~Gpe, d~ 

PRRsu",mTIOO, 
in faver of GGnstRtGtlOilGUty 

PRICES, 

statute. 

re&,ulatlon ot, under pollce p:Rwer, ~ 

pm.dONf~R, 

constitutional rlgbts of, see "CrimInal Prosecutions." 

... -
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PRIVATE PROPERTY, 
appropriation of, to public use, see "Eminent Domain." 

PRIVILEGED OOMMUNICATIONS, 
wbat are. M8. 
statements In public petitions, C56O. 

PRIVILEGES. 
of citizens of United States, 530. 
exclusive, grants of, BlL 

PRIZF OASES. 
1urlsdletlon of federal courts In, 139. 

I'ROCLAMATIONS, 
by the President of the United States, 118. 

PROFESSIONS, 
reKulaUon of. under police laws, 3;;2. 

individual rlKbt of ebolce as to, 47L 

PROPERTY. 
a{)proprlatlon of, to pubUc use, see "Eminent Domain." 
regulation of, muat be by due process of law, 4S1. 

PROSECUTIONS, 
see "Criminal Proseeutlons." 

PROTECTION, 
of tbe laws, to be eqnal to all men, 484. 

PUBLIC CORPORATIONS. 
see "Municipal Corporations." 

PUBLIC HEAIl1'lL 
pollee regulatlona In aid of, 84G. 

PUBLIC LANDS, 
dleposltlon of, by congress, 229. 
appropriation of, under power ot eminent domain, 407. 

PUBLIO MINISTERS, 
to be appOinted by President, 110. 
foreign, to be reeeived by President, 116. 

may be dismissed by PreSident, 117. 
eases affeetln~. federal jurisdiction ot, 134. 

PUBLIO MORALS, 
pollee regulations for preservation of, 34A. 

PUBLIC PURPOSES, 
taxatlon must be for. 385-890. 
to justify exercise of eminent domain, 403. 
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PUBLIC SAFETY. 
poUce reguJatloDa III aid ot, 843. 

PUBLIC SCHOOLS, 
rendlnJ[ the Blble·1D tbe. 45L 
privileges ot, opeD to all, 469. 
right to acquire education 10, 478. 

PUBLIC TRIAL. 
constitutional. right to. 15M. 

PUBLIC USE. 
appropriation ot private prope1't7 to, He "EmlDent DomalD.· 

PUNISHMENTS. 
~el or unusual. torbldden, Ci91. 

PURPOSES OF TAXATION. 
must be public, •• 

PURSUIT OF HAPPINESS. 
rlgbt to, guarantied, 463. 

QUALIFICATIONS, 
ot presldent1al electors, 90, 91. 
ot PreSident. 92. 
of members of cougre-. 167, 168. 

Q 

ot members ot state legislature, 292. 
religious test as qual1ficatlon tor o1llce, 4C56. 
of jurymen, 512. 
ot voters, determlDed b7 the states, G3I5. 

fixed b;v state constitution, cannot be abrogated. 158& 

QUARANTINE, 
power ot congress to estabUsb and regulate, 196. 
as police regulation establ1sbed b;y congrell8, M1. 

b;V tbe states. 345. 

QUARfrERING SOLDIERS, 
constitutional provlsloDS relating to, CI08. 

R 
RAOJII. 

as atrectlng rlgbt of naturalization, 210. 
suffrage not to be withheld on account of, 537. 
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RAILROU)S. 
engaged In Intentate eommerce, eegule,tkitt et, by OOittleelte, 19'f, 
regul.!\t!±J;n ittf, uittdee police psewer, allR,). 
delegRtton of powee e1' emlitteet domaln to, 401. 

REAL PROPE;RTY, 
fif UfiltEeJ Statee. fifit ""a"auie by states, 3Tij. 
ittpproilrlfitlfin of, tee .,ubllc uee, see "Emineilt Domain." 

REOONS'l'RUOTION AOl'S, 
adoption 01 new constitutions under, ~ 
constitutionality of, 264. 

REDE:\lFTION LAWS. 
&II adecting obligation of contracts, 624. 

REGULATION OF COMMERCE, 
-see "Commerce." 

REUGIOUS LIBERTY, 
constitutloilal prov1sl<yne securtilg, 447. 
Obrlstlanlty part er tbe laili' lit the umd, 449. 
encouragemeet nf rellglnn. 450. 
public recognltlittitt fif reUgiittn, 4f:':>. 
Bible in the achoole, 451. 
SUDday laws, 461. 
blupheroy a crIme, 452. 
estabUshment of r<'li;don 1'<YrNdd.en, '153, 

taxatlon In aid of rel!glzm, 4f,3_ 
exemptIon of church propem from tfiJ[fitlesZZ, 454, 
legal status 01' reUg!oues esoclestles, ~, 
religion no excuse tor crlme, 4C4. 

respect tor consc!entlozzs ecrnpless, 4f,,'5. 
competency 01' witnesses ess affected by reUgk,n, 4;C',,5,. 

religions test !lB qualification f,eJ; es1l1ce, 4M, 

REr.IGIOUS SOCIETIEEe 
taxatIon In aid ot, 4!:s3. 
legesl etatue of, 4!:s4. 

REMEDlES, 
no V€ll1le] Eights In, 41t1. 
laws ±dfz"Ctlng, de ec,tclclate obligation of contracta, 622. 

HEMUVAL FROM OFFICE, 
power 01:, in the PresIdent, Ul. 113. 

"tenure of oflit'e" act. Ua.. 
on Impeachment, 122. 
by stete governor. :<;12-

:BL.CONST.L.--45 

/ 
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lf~lfMOO AO OF CAUlfES, 
from state courts to tederal courts, 163-166. 

;iJtalfccte& tcnthoO~~ 168~ 
parties, 1M, 1~. 
utnr'l,j of tulft reilluvalfIt, 10C", 
time of appHcatlon, 166. 
BrtatC"fi cannot tclfrldg4± rlgur ot, 166. 

lf~OP008ENTAOION, 

and taxatlon, are correlatlve, 896. 

COPOOSEOTAOrVE £]()rY;:RO~fEOO, 
establlshed In the Unlted States and the Irtates, 28. 

CCPOIOVIllB, 
pofter gofi~r.nOr to gr"=Ilt, 2'1'2-
lII:iItiDgulshed from pardon, 273. 

OftPUBLICAN (i&OVOlRNO:ENT, 
establlshed In the Unlted States, 28. 
gtRtCE'IlDtRC"( each 4±tat4±, 260~ 
taxation and representation a maxlm of, 895. 

REQUISITION, 
for lIU1'4±4±lldu4± '4±t t'i~tlfi4± c11m!naL 26a 

RESIGNATION, 
ot Ores±dunt Uill1ed dtattfi~ 93. 

·~i:·i::;SPONSIBILITY, 

poHtlcal and personal, 12-14. 

O:n:oTd~fftAOnnILAW8. 

vaHdlty ot, 626. 
reft4±lI.C"d4±e eft4±C1: cifiolduf by 4±'4±nstntctln4±, ~ft~ 
curative statutes, 628. 

4±urlxcd adm.1nlJi01Ltlnu IICti4±n, tiCl. 
curing defectlve judlclal proceedlngs, 682. 

UilJrR0RPECTIVE, 
COtc4±tru4±t±on COtc4±tltut±nns C"tcoulPd not t~ 

REVENUE. 
ot mun±dpal 4±"4±rpotc4±tlO4±C", led±4±lati4±e co4±trol uver, dSG. 

ftOVEOUdj I..A Wd, 
ot United States and state podce K4±WII, lflf4. 
of C"tatill, &eE5 ''Ttcntctlou~'' 

due process ot law In entorcement of, 480. 

ftOVOI,UTION, 
right of, 1L 

r ,r To 
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BIGHTS. 
DOt created by the conatItutIOD8, 8. 
billa of. defined, 10. 
right of revolution, 1L 
of the stat8ll, 2f. 
aature aDd cla .. Uleation of, t4& 
natural. 444-
(:lvlI. aee "CIvil Rlghta." 
political. lee "Political IUghta.· 
vested, protectlon of, 493. 
eqUDl protection of the laws, 464. 
right of aaaembly aDd petition, 551. 
of persona accused of crime, 565-

ROADS, 
regnlatlon of, under pollee power, 8M. 

aULES OF PROCEDURE, 
each honae of congreaa JDa7 eatabllah, 17L 
power of state Iec1&latare to adopt, 292. 

s 
SAFJIITY, 

public, pollee regOIationa In aid of, 84& 

SANITARY LAWS, 
vaUdlty of, as pollee regnlatlona, S4I. 
aearch warrants lD BId of, 15O'l. 

SOHOOLS, 
lee "Publlc Schoola." 

SEARCHES AND SEIZURms, 
UDre8.8Onable, problblted by the eoDBtltutloDa, I5OQ, 
HCUrlt;r of the dweillug, C5OO. 
when 8D entry JDa7 be forced, CiOL 
(:Ompulaory production of papen, CI02. 
InviolabWt;r of the malla, 5OB. 
pneral warrants, roB. 
-.reh warrants, CiO!L 

requIBltea of, CiO!L 
for what purpoaea used, 15OC5. 
In BId of pollee regulatlona, 506. 
lD BId of sanltary regulatIona, GOT. 
time of execution of, 15O'l. 

mWtary ordera, 1507. 

707 

" 

Digitized by Coogle 



708 INDJIlX. 

(The figures refer w pqe&] 

SEABCB WARRANTS, 
see "Searches aDd SelzureL" 

SEOESSION, 
DO rlgbt of, In the UDlted Statee, 28. 

SJDDmOUS LIBELS, 
Engllah Jaw of, M8. 

SJDIZUREB, 
of person or property, see "Searcbes aDd Seizure&.-

SELF-ORDrlINATION, 
prlvUege agalnat, 574. 

SELF-GOVERNMENT, 
local, the rlgbt of, 427. 

SENATE OF THE UNITED STATES, 
election of Vice President /by, 90. 
participation In making of treaties, 106, 10& 
coD1lrmation of appointments b)" 1lL 
trial of Impeachments b)" 120-
composition of, 167. 
election of members, 167, 168. 
powers of, 169. 
determlDlng contested electloD8, 170. 
prlvllege of members against arrest, 170. 
power to punlsb for contempt&, 172. 

SERVITUDE, 
Involuntar)', problblted, 460. 

SHIPS, 
power of congress to regulate, 198. 
of war, states may not keep, 310. 

SLANDER, 
Bee "Libel." 

SLAVERY, 
alave trade made plraq b)' act of coDgreaa, Itt. 
abolition of, 460. 

SOLDIERS, 
quarterlnK of, In private house.. G08. 

SOVEREIGNTY, 
defined. 18. 
uternal and Internal, 18. 
of the United States, 19. 
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aOVEREIGNTY-Oontlnued, 
of the states. 22. 

trie people, 
me tltate, 

SPECIAL LEGISLATION, 
when Invalid, 817. 

aPEEOB. 
"L%berty of 

8L:?:zt'3LL TRIAL; 
tuuttltutlonal to,~ 

'STARE DOOISIS, 
doctrine of, as applled to construction of constltutloDl, 7L 

RIGHTS, 
Rliiiirrlne of. 

ulLht of tetert%uD, 28. 

BTATES, 
meaning of, In American conllUtutional law, 20. 
tiiutLcted mezm%iiRl uf, 21. 
Uiuuuueignty orz 

ot,24-
of the Union, are republics. 28. 
have no right to secede, 28. 

• federal constitution not a compact between, so. 
uutubllshment UiiiiiStitutlOiiU 

recGnatruzlLzJrr 
urrezzdment emKJUtutlons 
&II parties to actions, 148-148. 

as defendants, 144. 
sulta between states, 146-

plalntiLJz 
mJmerB of, Wbee zeiiecurrenttb08e of COemK}K}e, IT.., 
Interference with commerce by, 203 . 
.admIssion of new, 233. 
interstate law under the constitution, 244-
rruK}JK}nty of uiizmbRlean goveUK}muK}02 to, 260. 
eeeiietive pomuK' 21fT. 
jK}ztizLal poweu 
legislative power In, 29L 
pollee power of, 834. 
powers of taxation possessed byz m. 
UiRlRlU2ipriation RllK)perty of, power 2i2)K%2ient dome%zz, 

not abr%zhRle Rl2ilvllegea 2iEtL2iDB of Ue%ted Rltates, 
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STATUTE OF rnnTATIO~S, 
. vested rights accrued under, 498. 

repeal of, U aJrect1q contracts, 623. 

BTATUTlIIS, 
and con.tltatlona distinguished, 8, 4. 
constitutional and unconstitutional. 4, II. 
power of courts to determine conatitutionaUty of, 52-
presumed to be constitutional, 6L 
unconstitutional In part, 64-
of another state, credit accorded to, 2(8. 

local and apeclal forbidden, 8il7. 
enactment of, 8Z. 
title and subject-matter of, 829. 
authorising exercise of power of eminent domain, 401. 
Smpa.1r1q obl1gatlon of contracts, aee "Obligation or OOntraeta. ... 
when Involve contracts, 608. 
retroactive, 626. 

STREAMS, 
allPropriaUOD of, under power of eminent domain, 400. 

STREET&, 
rel11latlon of, under pollee power, 3M. 
appropriation of private property for, 4OG. 

STRIKES, 
when 1llepl, 868. 

SUBPOENA. 
to President, 96. 
to governor of state, 270. 

SUFFRAGJD, RIGHT OF, 
constitutional provisions u to, 533. 
suffrage defined, ISSS. 
not a natural right, I58&. 
federal constitution doea not confer, 1584. 
Qual1tlcatlons determined by the states, 535. 
llfteenth amendment, 1!S1. 
QuaUtlcationa bed by state constitution, 588. 
regulation of elections, GaS. 
disfranch18ement, 562. 

SUMlIARY PBrOCEEDING8, 
constitutionality of, •. 

In revenue and tax CIUl88, 48IL 
In judicial action, 49Q, 

DO jury trlalln, 518. 
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SUMPTUARY LA we, 
aature of, 477. 
genenLUylnvalld,47T. 

SUNDAY LAWS, 

constltutlonallty of, 43L 

SUPBlDMlII COURT OF THE UNITED STATES, 

created by the constitution, l28. 
Independent of concress1onal control, l23, 124. 
3urladlctlon of, 148-l.II8. 

orlglnal, 149. 
appellate, 150. 
revlewJDc judgmentll of state appellate courts, 151, UI2. 

T 
TAXATION, 

power of CODgrellll to lay taxes, 179. 
limitations on the power, 180. 
purposes of federal taxation, 180. 
cUreet and and Indlreet taxes, 181. 
requlrement of unlformltr, 181. 

by state, must not Interfere with commerce, 208. 
nor dlscrlmlnate against citizens of other states, 247. 

states may not tax Imports or exporta, 307. 
nor lay duties of tonna.e, ~. 

power of, In general, 8715. 
taxes defined, 3M. 
orlgln and nature of power, 375. 

must not be arbitrary, 376. 
dlstlngulshed from eminent domain, 376-
extent of lellslatlve discretion, M7. 

7U 

Umltatlons Imposed by necessary independence of federal and state 80"'
ernmenta, 378, 

state cannot tax agencies or Institutions of United States, 879. 
nor propertr of United States, 379. 
nor federal bonds or notes, 880. 

United States cannot tax stllte agencies or propertr, 882. 
Umltatlons Imposed by federal conatltutlon, 388. 

by state constitutions, ~ 
purposes of taxation, 385. 

must be public, 38ft 
what are public purposes, 386--390. 
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TAXATION-Continued, 
equality and uniformity In taxation, 39L 
taxEtluu End repre±%untatlun, 396. 
tax±%UuEunder the power, 
In atd £'ullglon, ot, 4lS8. 

pages.) 

must not violate requirement ot equal protection ot laws, 468. 
due process ot law In, 485. 
exemption trom, when a contract, 620. 

TJilLEGIUI.UTIIt, 
Inten£'Ltu, authorltu 

TlIIRRITORlES, 
position ot, In the Union, 20. 
courts ot, 125. 
gOV±%£'UL'~Ut ot, by 229. 
Nontr!1ne£'t Terrlto,·u, '±%lfUEuance tulf t£±$uz,rnment 

TITLE OF RTATUTE, 
must be coextensive with subject·matter. 329. 

TITLES OF NOBILITY, 
not 

TOLLS AND CHARGES, 
regulation ot, under pollee power, 353. 

TONNAGE DUTIES, 

TOWNU, 
lee "Municipal Corporations." 

TRADE-MARKS, 
autI'3n1tu ut congr±%±%±% 

TRADUU, 
regntet±uE ot, und±%3 power, 
liberty ot choice as to, 471. 

TREASON, 
dennttj'='E and pun±tnL3nt ot, 600, 

con±%f.,uet±ne, 60L 
whnt ':;'Juttltutes, 
aaalnst a state, 602-

TRlllABURY NOTES, 
power of congress to make a legal tender, 1M. 
Dot b;y statuu, 
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TlUDATIlIII. 
power of Presldent and senate to make, 106. 
are the lupreme law of the land, 106. 
take effect when, 108. 
eases arising under, federal Jurlsdlctlon of, 138. 
ltatee may not make, SOt. 
ltate taxation contrary to, Is unlawful, 886. 

-rRIAL BY JURY, 
see "Jury TrIaL It 

'TRIALS, 
criminal, constitutional parantles In, see "CrIminal ProseCUtiODL It 

to be by Jury, 571. 
right of defendant to be present at, &lO. 
to be speedy and pubUc, 584. 

"l'ROOPS, 
lltlpendlary, states may not maintain, 310. 

"l'Ruwrs AND MONOPOLIES, 
federal laws against, 341. 
unlawful at common law, S62. 
nUdity of laws against, 362, 388, 

'TWELFTH AMENDMlIlNT, 
adoption of, 44. 

'TWICE IN JEOPARDY, 
prisoner not to be placed, IS85. 

UNCONSTITUTIONALITY, 
meaning of, 4, Ii, 

power of courts to determine, 52-
not presumed, 61. 

u 

partial, may not vitiate entire statute, "" 

't1NIFORllITY, 
as a requisite of taxation, 39l. 

UNITED STATES. 
national character of, 16. 
IOverelgnty of, 19. 
II a federal repubUc, 27. 
Is Indissoluble. 28. 
~nstltutlon of, 30-88. 

not a compact or leagne, 89. 
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UNITlDD STATEB-Contfnued, 
an organic, fundamental law, 81. 
a grant of powers, 31. 
the supreme law of the Iand,82. 

origin of, 36. 
under the Continental CongrellS, 86. 
under the Articles of Confederation, 87. 
formation and ratification of constitution of, to. 
amendment of constitution of, 41. 
President of, powers and duties, 89 &t seq. 
courts of, ... "Courta." 
cannot be sued exeept b;y conaent, 142. 
has no common law, l.C56. 
guaranties to each state a repubUcan government, 260. 
pollee power vested In, 8I8P. 
propert;y of, not taxable b;y states, 879. 
ma;y exercise right of eminent domain, 400. 
propert;y of, taken under power of eminent domain, 4ar. 
citizenship In the. 522-628. 
citizens of, their prlvllegea and ImmUDItles, 1530. 

UNITED STATES COURTS. 
see "Courts." 

UNUSUAL PUNISHMENTS. 
not to be Inflicted, 59l.. 
what are, 591. 

UNWRITTEN OONSTITUTIONS, 
nature and characterlstlea of, 5, 6. 

USURY LA. WS, 
valldlt;y of, as pollee replations, 861. 

v 
VlIlSSlIlL8, 

engapd 1D commerce, regulation of, b;y cougrea. 181. 
of war, states ma;y not keep, 810. 

VlIlSTED RIGHTS, 
protection of, b;y constitutions, .. 
what are, 493. 
nature of eatatee, .. 
mlea of descent, 49G. 
dower and curtesy, 4IlI. 
betterment laws, 496. 
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V:gy[5TE:gy RI{:;mT~i£}:)n[54242ili8d, 

causes of action, 496. 
rem42[5±es. 4~7. 

statutes of llmltatlon, 4B8. 
rule8 of evldenc42, 499, 

VETTQ POWER. 
as a[5[5lled 
f;f Pre81dent of United States, 97. 
of 8tate governor, 276. 

VIOE-PRESIDENT. 
'ff United [5tatea, 42leetli42n ot, 00. 

J§v('Cee,tE42g pre8±dency, 93. 
oath of omce, 95. 
±mdeaJ§dmenK 42f, 1dr:?, 

VILLAGES, 
see "dliuuldpal Ck:(;'porad42D8." 

\'OTING. 
see "dutrrAid42" R±dCt of,'; 

W,HVE:gy, 

of jury'1rlal In civil Case8, 521. 
crl421E42al J§42J§e8, 

of rlght8 In criminal cases, 567. 

,dR. 

w 

President has no power to declare, 100. 
COn42J§r8S mvy dmJ§H1re, 220. 

WAR POWERS. 
of Pr*,sldJ§42t, 99, 
ot congres8, 22()..{l24. 

;,t:,,'RRmdTS, 
arrests without, 451. 
genergl, 503, 
to m?42rcb ,'OOBea, Bee "Cearcbea anc! 8elzurea." 

:gyTElidlitOUm"CES, 
appmopriatEon ot, under power of eminent domain, 4Oi. 

AND M£0C*,SU:gy:gys, 
stae,'ard o£0, may be flxed by congre88, 211. 

,",'ITNm42dES, 
competency of, as affected by reUglou8 vlew8, 461. 
disqualification ot Indians eed Cblge&e, 4,')8. 

o 
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WITNmS8E8--CoDt1Dued, 
disqualification for Infam7. Ci63. 
statements of, under examination, are prlvlleged, ISCSO. 
prisoner's right to be confronted with, G77. 

to compel attendance of, 579. 

WORDS. 
used In constitution, to be taken In popular Bense, 10. 
taken from other COI18titutiODB, how construed, 7L 

WRITTEN CONSTITUTIONS, 
d1atfnpillhed from 1U1wr1tten, IS, 6-
contents ot, T. 
construction and InterpretatfoQ of, 67-n. 
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letter. This gives a bird's-eye view of the whole subject, and serves 
admirably for a quick review and refreshing of the mind. 

2. A more extended commentary following each paragraph, elucidating 
the principles, showing exceptions, application, relation of differ
ent principles, etc. This forms the text proper of the book. 
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selected for their recognized authority and for their lateness. 
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OIIapter L 
01' NEGOTIABILIT~ so F AR AS IT RE

LATES TO BILIJS AND NOTES: Cover
ing the origin, pul'pose, and Indicia ot neg~ 
tiability/ distinction between negotiability 
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TIAL REQUISITES: Covering definition, 
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delivery, date, yalue received, and days of 
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Ohapter V. 
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CONTRACT IN 4@ZEliERc\L: C.overlnjf I.aell
nltion, nat.ure, and requlBltH, and dilicnsslng 
agTeeReni, Ojfl±llI&tYOT, pr,:,mifTl, vt,ld, Totl±ibli" 
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UNOCCUPIED PLACES: Covering nature of 
juri8dic~on, jurl8diction over merchant. 8hip8, 
piracy, privateers, lettera of marque, slave 
trade, etc. 

Ohapte1' VL 
THE AGENTS OF A STATE IN INTERNA

TION AL RELATIONS: Covering public diplo
mat.ic ageota and COD8uls, and mat.tera relating 
to t.hem. 

Olaaptell'VB. 
I:'iTERVEN'l'ION: Covering t.he lubject pDer-

ally. 
Olaaptell' VIU. 

NATIONALITY: Coverbag citlzenshlp. allegl
ance, upatrlation, natur&llzatlon, etc. 

Ohapte1' IX. 
TRBATlEB: Covering t.he lubject .-eral17. 

Olaaptell' 1. 
AMICABLE SETTLEllENT OF DISPUTES: 

CoveriDg mediat.lon, arbitration, retooraloa, r. 
prleals, embargo, paclfto blockade, etc. 

Ohaptell' ZL 
INTERNATIONAL RELATION8 IN WAR: 

Covering the lubject of war generally. lIlolucJ
IIlg the kIDde, CIlUI8I, and objeota of .... 

Ouptell' XII. 
EFFECTS OF WAR-AS TO PERSONS: CoY

erlng the reIat.ionl of enemies, noncombatantl, 
privateers, prisonera of war. and the aubjectl of 
ransom, parole, etc. 

D'FE<-'TS OF W AR- AS TO PROPERTY: 
Covering contributions, requlsltloaa. fO~-'1 
booty. ransom. and ot.her questioaa III "'K1K1l 
too property. 

OJaaptuo XIV. 
POSTLIMINIUM: The right. aDd Ita Umlat.101l1 

de1l.ned aDd expJalned. 
Ohaptell' XV. 

IDLITARY OCCUPATION: Covering the deft
nltion. eXtent, and effeet.f occupa\ioD, IIIUl the 
duties of an occupant. 

Ouptell' XVI. 
IlEANS OF CARRYING ON HOSTILITIES: 

Covering the IIlstruments 1UI<.i means of war. 
spies, eto. 

Ohaptell' ltVIL 
ENEMY CHARACTER: Coverlac _mlea gall

erally, domlcU~ hou_ of trade, pI"OperV u4 
t.raDIifer t.hereo" etc. 

Ohaptell' XVIU. 
NON-HOSTILE RELATIONS: Covering CIODl

merGia belli, flags of truce, pauporta, aafe-coll
duct.a, trucea or armilltices, carseJa, etc. 

Olaapte1' XIX. 
TERMINATION OF WAR: Covering t.he meth

ods of tsrmlaat.ioD, uti poaaidetla, tzead81 of 
peace, conquest. etc. 

OJaapte1' xx. 
OF NEUTRALITY IN GENERAL: Neutralit.y 

de1l.ned aDd explaIued. 

Olaapte1' XZL 
THE LAW OF NEUTRALITY BETWEEN BEL

LIGERENT AND NEUTRAL STATES: Coy
erlng the right&, duties, and liabilidea of neatral 
ltat.ea. 

OJaapte1' ]C[II. 

CONTRABAND: CcmIrlDgthelDbj_~. 

OJaapte1' ZXIIL 
BLOOXADB: Covering the aubjea& .-erall7. 

Ouptuo XDV. 
VISIT AND BEARCH. AND RIGHT OJ' AB

GARY: CcmIrlDg those lubjeot.a paerall7. 
APPDDIX. 

Ginng III tuD, u III IlO other aiDgle work, the Ill
structlonl for the Government Of Armi81 of the 
United Sa_Io the Field (Lieber) i Papera eu. 
rled, or that. Ought. too be Carried, D~ V_IslD 
Bridell08 of their Nationallt.7: The DeclaratiOll 
of Paris: The DeclaratioD of 8t. Peteraburg: 
The Geneva Collvention for the Amelioration of 
t.he Condition of the 8I0Il: and Wounded of Ar-
miel in the Field: The La wa of War on LAIld. 
(Recommended for Adoption by t.he IDltiLute of 
IDtsraatlonal Law at. Oxford, Sept. .. 1880); aDd 
The Bruaela CoDf_aoe. 
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Ohapta L 
GENERAL NATURE OFTORT8: CoveriDgthe 

law adjective and law s)lbstantlve, dlatinotlons 
between torts and crimes. common-law obliga
tions alld remedies, how and whyliabUlty at.
\aches for torts, the mental element, connec
tion as C&ulle. damnum and Injuria, commoDe 
law, contruot and statutory duties, e_ 

Chapter II. 
,. .&.ILlATIONS IN THE NORMAL RIGHT TO 

TO SUE: Covering exemptlonll baaed on 
privilege of actor, l1.li publio acta of lltates, of 
Judicial and executive omcera, etc., and private 
acta authorized by statute or common law, 
variations baaed on status or conduot of plain
WE, etc. 

Ohapter m. 
LIABILITY FOR TORTS COMMITTED BY OR 

WITH OTHERS: Covering llablUty by con
cert In ac\lon or joint torts, and llabUlty br 
relationship, l1.li husband and wife, landlord 
and tenu" muter and servant, partnen, etc. 

OhapterlV. 
DISCHARGE AND LI1IITATION OF LIABILI

ITY FOR TORTS: Coverln, dlaoharge or 
limitation by voluntary act 0 part)' and b;y 
operation of law. 

Ohap .... v. 
UHEDIES: Covering statutory aDd oommoa

law remedies, jndlolal and uWajudlolal reme
cU., dam .... etA 

PABT JI.-aPEOD'IO WBOKG .. 

Ohaptezo VL 
WllONGS AFFECTING SA1I'ETY AND FREE

DOM OF PERSONS: Covering falae lmprla
GDIIlent, _nIt ud battery. and Uae defell888, 
• j1l8Wlcation IIDd mltlptlon. 

Chapter VII. 
INJURIES IN J'AHILY RELATIONS: Cover

Ing the family at common law, muter and 
sernnt, parent and child, husband and wife. 

Ohapter VIU. 
WRONGS AlI'lI'ECTING REPUTATION: Cover

Ing libel, aIander, and aIander of tlt.le, together 
with the defen-. 

O"'ptezo IX. 
lIALICIOUB WRONGS: Covering deceit, mali

cious proaecutlon. abuse of proceB&, Interler
ence With contract, conspiracy, etc. 

Ohapter X. 
WRONGS TO POSSESSION AND PROPERTY: 

Covering the nature of possession and its ob
jeot&, treapau, wute, convenlon, etc. 

O"'pter XL 
BUIBANCE: Coverlug k1Dds of nuisance, as pub

!fo.'prlvate, ad mixed. continuing and legal
Iaect, partI. to proceedlngs agaiult, remedies, e_ -

O ... p .... XII. 
NEGLIGENCE: Covering the duty to exeralse 

care, wbat il commenlurate care, common-law, 
coutract and ItatUtory duties, damages, COD
t.rlbatory negligence, etc. 

O"'pter XDL 
JlARTER AND SERVANT: Covering muter'. 

liabllit.y to servant for negligence, master's 
daty to servant, &IIIum~~ of rlak by serv
ant, various kiDde ot fellow asrvua. 
vice prlnolpals, e_ 

O"'pta DV. 
COMMON CARRIBR8: OoveriD, the nbj_ 

pnenll;y • 
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TABLE' OF OONTENTS. 
Ohapteao L 

NATURID AND OJj'FICE OF INTERPRE
TA'.rlON: Covering dt>flnition of tel'lllll, • 
ject of iDterpretation, rnies of eoutruction, 
and oflice of judicial')'. 

Ohapteao II. 
CONSTRUCTION OF CONSTITUTIONS: 

CoveriDc method and rnies of colllltrUction, 
oonltructlon aa a whole, common law and pre
viona lePalatioD, retrospective operation, man
datol')' aDd directory proviaiona, preamble and 
tities, a:traneona afda, achedule, &tare deciais, 
etc.. 

OIlapter DL 
GENERAL PRINCIPLES OF STATUTORY 

CONSTRUarION: Covering literal and eq
uitable conatruction, ecope and purpose of the 
act, caBna omiaana, Implicationa in statutes, 
meaningleea atatuteB, errors, misprint&, IIUl'
piUllaCe, iDterpolation of worda, etc.. 

OhapterIV. 
STATUTORY OONSTRUCTlON; PRE-

SUMPTIONS: Covering presumptiona aplnat 
exceeding IImitationa of legislative power, un
constitutionality, injustice, irrepealable lawa, 
implied repeal of lawI, etc., presumptioD8 as 
to public policy, as to juriBdiction of courts, 
etc. 

OJaapter V. 
STATUTORY OONSTRUCTION; WORDS 

AND PHRASES. Covering technical and 
popular meaning of worda, commercial and 
trade, general and speciall relative and qual
ifying, and permissive ana mandatOl')' terms; 
conjunctive and disjunctive particles, adopted 
and re-eoacted atatutes, computation of time, 
etc. 

OJaapter VI. 
INTRINSIC AIDS IN STATUTORY OON

STRUCTlON: Covering construction 88 a 
whole, contert, titie, preamble, Interpretation 
claUlle, etc. 

OJaapter VII. 
EXTRINSIO AIDS IN STATUTORY OON

S'l'RUC'TION: Covering admialllbllitT of ex
trinsic aida,. statutes In pari materia, con
temporal'1 mBtol'1, conBtrUction and uaage, 
journa .. of legislature, opiniona of letrlalaton, .. 

Ohapter VDL 
INTERPRETATION WITH REFERENCE 

TO COMMON LAW: Oovering IItatutes af
firming, supplemeuting, superseding or In 
deroptioD of, common law. 

Ohapter IlL 
RETROSPECTIVE IN'rERPRJIlTATlON: 

Oovering definition, constitutional conaldera
tiona, vested right&, remedial statutee, ... 
atatutea regulating procedure. 

Ohapteao Z. 
CONSTRUCTION OF PROVISOS~CEP-

TION8, AND SAVING OLAU : OM-
erlq die lubJect general17. 

Ohapter XL 
STRICT AND LmERAL CONSTRUCTION: 

Covering penal and remedial ltatutes, Ita. 
utea againlt common right, against fraud-. 
and of limitation, legislative jp'Illt&, reVeD .. 
and tax laws, etc. 

OJaapter ][II. 

MANDATORY AND DIRECTORY PROVI
SIONS: DefinitiolUl and rnies coveriDc the 
subject aenera1l7. 

OJaapter XIII. 
AMENDATORY AND AMElI."DED ACTS: 

Covering construction of amendments and of 
statute 88 amended, Identification of act to_ 
amended, ameDdment by W&7 of revilioD, etc. 

OJaapter XIV. 
OONSTRUCTION OF CODES AND RE

VISED STATUTES: Covering conatructioD 
88 a whole, reference to oriJrina1 statutee, 
change of langoace, previoWi juilicia1 ~ 
tion, etc.. 

Ohapter XV. 
DECLARATORY STATUTES: CovertDa .... 

nitiOD and conatrnctlou in general. 

Ohapter XVI. 
THE RULE OF STARE DECISIS AS A.P

PLIED TO STATUTORY CONSTRUO
TlON: Coveriug the general principle, re
veraal of construction, federal courts follow
ing state deciaione, conatructioa of IIt&tutea of 
other atatee, ete. 

OJaapter ][VII. 

INTERPRETATION OF JUDIOIAL DBC(
SIONS AND THE DoarRINE OF PREO
EDENTS: Cofering the nature of prece
dents; dicta; Btare de('isia; the force of preee
dents as betw_ dilferent coart.; die law of 
the cue, etc. 
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Ohapter L 
IN lJENERAL: Covering definition and gen

eral principlell common to all bailmenta; 
claalfication of bailment.. 

Ohapter II. 
BAIUIENTS FOR SOLE BENEFIT OF 

BAILOR: Covering depollitum and man
datum, creation, rights and liabilities ot 
parties, termination. etc. 

Ohapter nL 
BAILMENTS FOR BAILEE'S SOLE BEN

EFIT: Commodatum, creation, rights and 
liabilities of partie&, termination, etc. 

OhapterIV. 
BAILMENTS FOR MUTUAL BENEFIT

PIJEDG ES: Covering definition of pledge, 
creation, title of pledgor, rights and liabil
Ities of parties before and after default, ter
mination, etc. 

Ohapter V. 
BAIL}(ENTS FOR MUTUAL BENEFIT

HI RING: Locatio or hiring defined; estab
lishment of relntlonl rightll and liabilities 
of parties; hiring ot thlngB for use; hire ot 
labor and servicell; warehousemen; wharf
Inge1'l!l; IIIIfe-depoait companies; factoi'll, etc.; 
termination of relation, etc. 

Ohapter VI. 
INNKEEPERS: Innkeeper defined; who are 

gueatll; commpncement ot relation: ,Inn 
to receive guellt: liability tor cuests' goods; 
lien; termination of relation; liability 8.8 
ordinary bailee, etc. 

Ohapter VII. 

OARRIERS OF GOODS: Common carriers, 
PIIIIential characterilltics; when liability at
taches; discrimination; compeDllation; lien; 
llabiIlty as Insurers and &II ordinary bailees; 
carriers of live stock; carriers of baggnge; 
contracts and notices limiting liability: ter
mination of liability; <'onnet'ting carrier •. 
etc.; post-oflice department; private car
riers. 

Ohapter VIU. 
CARRIERS OF P ASSENH ERS: Wbo are 

p&llllengere; when liability attaches; duty 
to accept passengers; furnillhing equal ac
commodations; ti<,k,·t all eviolence of Jl:tll
senger's rights; right to make regulations; 
Injuries to pallsengers; contracts limiting 
liability; termlnntion of liability; ejection 
frum vebi(')e; cOIlI1I' .. ting carriers. and cov
ering the subject generally. 

Ohapter IX. 
ACTIONS AGAINST CARRIERS: Action. 

agalullt camera ot goods and camera of 
passengers: pnmps; fonn of action; plead
ing; evidence; dam .... 
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A Handbook on the La. w of 

. INSURANCE 

By WILLIAM RE.YNOLDS VANCE. 
Prol ... or 01 Law ID the G.or •• W_hlqtOD UDl ....... lt7. 

THE principal object of this treatise is to give a consistent 
statement of logically developed principles that underlie all 
contracts of insurance, with subsidiary chapters treating of 
the rules peculiar to the several different kinds of . insurance. 
Special attention has been given to the construction of tl e 
standard fire policy. 

This treatment will help to bring about, we believe, the 
much desired clarification of this branch of the law. 

The chapters cover,-

Historical and Introductory. 
Nature and Requisites of Con-

tract. 
Parties. 
Insurable Interest. 
Making the Contract. 
The Consideration. 
Consent of the Parties - Con

cealment. 
Consent of the Parties - War

ranties. 

Agents and Their Powers. 
Waiver and Estoppel. 
The Standard Fire Policy. 
Terms of the Life Policy. 
M~ne Insurance. 
Accident Insurance. 
Guaranty, Credit, an~ Liability 

Insurance. . 
Appendix. 
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Pr.incipies and Precedents 
The following letter expresses so pithily the 

present tendencies in the use of law books that we 
gladly print it in full. 
S. B. POUND. 

ROSOOE POUND. 
ATTORNEYS AT LAW. 

100 .. 12&. 128, 127. 
Barr 8100II. 

LINCOLN, NEB., NOVEMBER 6th, 1896. 

West Publishing Co.. St. Paul, Minn. 
Gentlemen: 

I regard the plan of your Hornbook Series as a very happy one. 
The tendency has been very marked for some years to make text books 
little more than unwieldy digests. Such text books are soon obsolete. 
and the expense of new editions is large. The rapid development of 
digest making cannot fail to result in superseding the text-book digest 
by the digest pure and simple. With your Century Digest when it 
appears. and the Annuals, there will be no need for the ordinary text 
book. But for this very reason there will be. and there now is, a 
greater need for such books as those of the Horn hook Series. For au
thorities and cases in point we must go to the digests; but in order to 
be sure that we are right before we go ahead, we must have some ideas 
as to what we are to look for. I have found several of the Hornbooks 
of great use for this purpose. 

You are also to be congratulated upon the writers whom you have 
chosen to do the work. Several who bid fair to tak~very high rank 
~mong legal authors have made their first appearance as contributors 
to the series. 

While lawyers have been debating how to reform official reporting, 
10U have made the decisions of all our courts accessible to the pro
fession at comparatively slighot expense. While critics are deploring 
the degeneration of text books, as they deem it, you are again coming 
to our assistance by providing text books that combine scientific treat
ment with practical usefulness. The profession require the former as 
well as the latter, but in a busy age the latter is an imperative necessity. 

Yours very truly, 
ROSCOE POUND. 
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"The £deal legal text-oook 0/ to-day is not 
so much one that enables t~e busy lawyer to 
find authorities-the digests ~nd encyclope
dias do this-as one that refreshes his mind 
on the fundamental principles of law that 
underlie his case. * * * The Hornbook Se
ries offers the practitioner a most convenient 
opportunity to quickly review the main
springs of the law having relation to the 
subject in his mind at any particular time." 

-Central Law .Journal. 

"Too much cannot be said in commen

dation of that feature peculiar to the 

Hornbook Series, to wit, concisely stat

ing the leading principles in black-letter 

type. I t not only furnishes the lawyer 

with the most convenient method of quick-

ly reviewing the general principles of a 

subject, but it tends to insure careful and 

accurate statement on the part of the au-

thor.'·-Vtrgl1ua Law Registe,. ..~-

(32) 

Digitized by Google 



Digitized by Google 



Digitized by Google 



O:gilized by Google 



DigilizedbyGoogle • I 



... 

--- --=- ,~igitrzed by Goog[e 




