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Cb. 2] TRESPASS, 

whether committed with actual or implied force, are called "tres
pass vi et armis." 

Where such an injury as we have described is committed with 
force, actual ·or implied, and the injury is immediate, and not con-
sequential; case of injury the property 
in the the person the time of the 
jury,-the to recover for the injury is 
action of nut if, on the tort is committed 
without force, either actual or implied, or the injury was merely 
consequential, or if, in the case of injury to property, the plaintllf's 
interest or right was only in reversion at the time of the injury, 
trespass will not lie, and the remedy, as we shall presently see more 
at length, must be by an action on .th~ case, or trover.1 

Force is 
ingdown 

or implied. and battery,• 
breaking into a 

1 Scott v. Shepherd, 2 w. Bl. 892, 3 Wlls. 403, 1 Smith, Lead. Cas. (8th Am. 
Ed.) 797, and notes; Leame v. Bray, 3 East, 602; Ricker v. Freeman, 50 N. H. 
420; Gregory v. Piper, 9 Barn. & C. 591; Reynolds v. Clarke, 2 Ld. Raym. 1403; 
Clafi.in v. Wilcox, 18 Vt. 605; Painter v. Baker, 16 Ill. 103; Barry v. Peterson, 
-18 l\'Ilch. 263, 12 ~. W. 181; Smith v. Webster, 23 Mich. 298; Winslow v. Beal, 
G Call (Va.) 44. See Append. Forms Nos. 11-13, for declarations In trespass. 

2 See the And see Ward 4 Term R. 489; 

v. Rutherford, 

Mass. 145; Barry 
llich. 156; Franken
R. (Pa.) 343; 

mon-la w forms of action are generally in use, the distinction, as to the form 
of action, between trespass and action on the case has been abolished by stat
ute. ''The distinction between the actions of 'trespass' and 'trespass on the 
case' Is hereby abolished; and In all cases where trt:spass or trespass on the 
case has been heretofore the appropriate form of action, elther of said forms 
may be used, as the party bringing the action may elect." Rev. St. Ill. c. 110, 
f 22. See Randall, 76 Ill. 224. states the statute allows 

p. 87, note 
•Hurst 

2 W. Bl. 
N. H. 420. 

wherever trespass wm 

Pen. & W. (Pa.) 

Lead. Cas. (8th 

'Gullle v. Swan, 19 Johns. (N. Y.) 381. 

vice versa. See 

Shepherd, 3 Wlls. 
Ricker v. Freeman, 













Ch. 2] TRESPASS. 

called for 
into the garden 

though ascending 
act, yet, defendant's descent, circumstances, 

57 

ordinarily and naturally draw the crowd into the garden, either from 
a desire to assist him, or to gratify a curiosity which he had excited, 
he was answerable in trespass for all the damage done to the garden. u 

.And where a person makes an excavation so near his neighbor's land, 
that the land, from its own weight and of neceBBity, falls, trespass 
will lie. u where a person drives off another's 
animal without ascertain the 
of animals remedy against him.11 

So, where through negligent careless driving, '-'"'"Iii,'-' 
not willfully, causes his vehicle to forcibly strike another vehicle 
or a person, the person injured need not bring an action on the 
case, though, by the weight of authority, such an action is al~o 
maintainable, but may sue in trespass.11 The same is true where 
a collision between vessels is caused by carelessness or unskillful-
ness in And, generally weight of 
where immediate and 
erty, attributable the negligence 
may at treat the neim2'en<~e 
cause of declare in case, 
the injury and declare in trespass. 19 Some of the courts, however, 

u Gullle v. Swan, 19 Johns. ~. Y.) 381. 
u Buskirk v. Strickland, 47 Mil'h. 389, 11 N. W. 210. Or case will lle. 

Pekin v. Breret.on, 07 Ill. 477. 
11 Brooks 17 Pa. St. 24. 

Pa. St. 177; Turner 
605; Wilson v. Smith, 

Y.) 342; Williams 
Holland, (Ind.) 342; Bradford 
Ball, 38 Payne v. Smith, 4 Daniels v. Clegg, 
Hlch. 32; Kennard v. Burton, 25 ~le. 39; Post v. Munn, 4 N. J. Law, 61. For 
willful Injury so caused, trespass ls the only remedy. 

as Percival v. Hickey, 18 Johns. (N. Y.) 2Ci7; Simpson v. Band, 6 Whart. 
(Pa.) 311; New Haven Steamboat Co. v. Vanderbilt, 16 Conn. 420. 

u Baldridge v. Allen, 2 Ired. (~. C.) 206; Dalton v. l<"nvor, 3 N. H. 405; Per-





















Ch. 2] TRESPASS. 

Trespass, for instance, has been sustained by a tenant in pos· 
session under an illegal lease; 88 by an intruder on public land, who 
had not been treated as such by the government. 90 

A tenant for years, 91 at will, 91 or, according to some of the au-
thorities, may maintain action against a 
ger, or his landlord, of entry was 
pressly reserved to the 

Where was not in possession, whether 
property was real or personal, but relies upon a constructive pos· 
session to maintain his action, title becomes very material. He 

Shields, 116 Ill. 488, 6 N. E. 502: Nickerson v. Thatcher. 146 lines. 600, 16 N. 
E. 581:· Dy~n v. Collick, 5 Barn. & Ald. 600; Lltchflelu v. 1''erguson, 141 
M&1111. 97, 6 N. E. 721; Inhabitants ot Barnstable v. Thache1·, 8 Mete. (Maes.) 

11 Vt. 521; 

Harrinrton, 44 Mich. 
v. Irwin, 55 Mich. 

W. 727; v. Orover, 80 
50 N. W. v. Marshall, 62 803; Moore v. 
21 Me. 3JO; Witt v. St. Paul & N. P. Ry. Co., 38 Minn. 122, 85 N. W. 862; 
Langdon v. Templeton, 66 Vt. 178, 28 Atl. 866; Myrick v. Bishop, 1 Hawks 
(N. C.) 485; Chambers v. Donaldson, 11 Enst. 6J; Richardson v. Murrill, 7 
Mo. 333. 

u Graham v. Peat, 1 East, 244. 
eo Harper v. Charlesworth, 4 Barn. & C. 574; Keith v. Tilford, 12 Neb. 271, 

llN. W. 
111 2 Ro!le, Geary v. Bearcroft, 

(Pa.) 28.'i; Bel1son, 8 Mich. 
321; Yan Everitt, 5 N. J. Law, 

Stultz v. Dickey, 
Eagle, 7 Gill & 

u 2 Rolle, O'Brien v. Cnvanaugh, 
Mich. 368, Gunsolus v. Lormer, Wis. 630, 12 N. W. 62. 

ea 2 Rolle, Abr. 551; Geary v. Bearcroft, supra; ia Coke, 09; Graham v. 
Peat, 1 East, 245, note a. 

H Anon., 11 Mod. 209; 11 Coke, 48; Dickenson v. Goodspeed, 8 CUsh. (Mass.) 
119; Faulkner v. Alderson, Gilmer (Va.) 221; Brynnt v. Sparrow. 62 Me. 546. 
But If a tenancy at will had been terminated by notice, and the tenant had 
merely 
landlord. 
(llll.88.) 

maintain 
(N. Y.) 123; 
(Mass.) 

& S. (Pa.) 00. 

possession, he cannot UAa.uua.u• 

v. Stone, 7 Mete. 
been generally held 
against his landlord. 
Wood, 4 Johns. (N. 







'iO l'OBKS OP 

waives the trespass. No damages are recoverable for the act of 
taking, but all must be for the act of converting.100 

The Nature of the Property. 
The action of trover is confined to the conversion of personal 

property. not lie, therefore, appropriation of UAuu'""" 

still annexed for any injuries other real n'"'"""",.'""' 
even by of what to the 
unless also been an 
action trespass where 
sion, and case "if bis right was merely in reversion. If, however~ 
after trees, earth, minerals, buildings, or other fixtures have been 
severed from the freehold, they are carried away, the property is 
thereby converted into personalty, and trover will lie.103 It must 
be remembered not everything fastened to real 
erty becomes real.10' A erected under an 

1001 Chit 
101 Leman 

ton v. Mich. 47; Morrison Mich. 389, 4 N. 
Bracelln v. McLaren, 59 Mich. 327, 26 N. W. 533; Overton v. Wllllston, 81 
Pa. St. 15:>; Darrah v. Baird, 101 Pa. St. 270; Brown v. Wallis, 115 Ma88. llSG. 

102 Bornston v. Green, 16 East, 77, 79; Lehr v. Taylor, 90 Pa. St. 381. See, 
however, Sanderson v. Haverstick, 8 Pa. St. 294, where lt was held that the 
action would Ile for cutting timber without carrying it away. 

Nelson 
Hinckler, 
carried 

v. Harper, 7 
Janvrln, 41 N. 

other crop ts 
15 M&llS. 204; 

Hinckler, Weldon v. Lytle, 
Mich. 1, 18 N. W. 533; or where trees have been cut and carried away and 
made· into charcoal, or otherwise converted. Riddle v. Driver, 12 Ala. 590; 
Greeley v. Stilson, 27 Mich. 153; Finni v. Backus, 18 Mich. 218; Mooers v. 
Walt, 3 Wend. (N. Y.) 104; Whidden v. Seelye, 40 Me. 247; or where mineral 
or earth or manure ls dug and taken away, H1ggon v. Mortimer, 6 Car. & P. 
016; Riley Water P. Co., 11 11; Daniels v. 
Pick. (~lass.) 142; Forsyth v. 
41 Pa. 

Pinkham v. Gear, 
Corwin, 15 ·wend. 

104 Where machinery ls sold to be set up in a mill, but with a stipulation 







































































































Ch. 2] EJEC:TMENT. 121 

What Praperty. 

Ejectment lie for the recovery real property, as 
lands, or buildings annexed to land, upon which an entry might in 
point of fact be made, and of which the sheriff could deliver actual 
poesession. 111 It will not lie to recover property which, in legal 

In the action 

title." Rev. 
the roles of ple&dllng, 
and eonformably except aa herein 
wlae expressl;r n""~lilP<iL 

au Aa In ejectment, the plaintiff must recover on the strength of bis own 
title, and not on the weakness of the defendant's; and be must rely on bis 
title as It existed at the commencement of the action. Oolllna v. Badlow, 72 
TeL 330, 10 S. W. 248. 

111 The action, unlike ejectment. Is not limited to the enforcement of a 
strictly legal right, but may be supported on an equitable title. Hardy v. 

778; Wright 293, 11 S. W. 

Law, 202; Ja,ciaion 

Black v. Hepburne, 
White v. White, 16 

exists, and tangible, BO that po;lllM!eSllilon 
ejecbnent will Ile." Jackson v. Buel, 9 Johns. (N. Y.) 298. Thus, where a 
grantor In a deed reserved to himself, bis heirs and assigns forever, "the 
rll;bt and prlvllege of erecting a. mllldam" at a certain place~ "and to occupy 
and po88e8s the said premises without any hindrance or molestation" from 
the grantee or his heirs, It was held that the right reserved was such an In
terest In the land as would support an action of ejectment. Jackson v. Buel, 
supra. The soil may maintain against one who 
proprlates v. Carter, 27 
Law, 77. for land below 

llroiuran, 5 Denio (N. Y.) 
or chamber w 

(:.\lass.) 29i. Where a boiler, engine, and stnck are 
erected upon the land of a person at rne·jolnt expense of himself and another, 
under an agreement to use the same aa a common source of power, without 
limitation aa to time, the Interest thus created Is in the nature of real estate, 
for which ejectment will lie In the case of an ouster. Hlll v. Hill, 43 Pa. St. 
r.21. One entitled to the right of mining on land may maintain ejectmcnt. 
Turner v. St. 19. 































136 PARTIES TO 

that it will be regarded in the former character, un~ss express words 
of severance are present 20 As in the case of plaintiffs, the method 
pursued must be exclusive. 

ACTIONS IN FORM DELICTO. 

30. torts, whether 
rights, of another, 
name person whose interest has 
affected, against the person who committed or caused the 
"injury. 

31. If an injury be joint to several persons, or, while 
not joint, if it causes a joint damage, all who are injured 
must torts are several in their 
ture, liable, or one only, may 
sued. 

It will stated elsewhere are necessary 
statement of the plaintiff's right in the different common-law actions 
in form ex delicto, and, wherever such facts exist in one person, he 
will be the plaintift. 21 If the tortious act is an invasion of the ab
solute rights of personal security or personal liberty, the party in
jured is, of course, the one to sue, as well as the one who suffers loss 
of sen-ice violation of his relatiYe as husband, landlord, 
or master. if the tort is he who is "'"''"u""" 
injured wrongful act affecting 
mand from the party 
contemplated always b~ the equitable rights 
seldom enforceable at law. It may be one of ownership, general or 
special, coupled with the right of possession,22 or actual possession 
alone; 23 and, in the latter case, where the injury is committed by a 
mere stranger or one who <;annot show a better title, it is immaterial 

"Woodward, Freem. 248: Walker, 1 Salk. 

And see 
(Ma!<s.) '· .Terome, 7 Cow. 

2a ::\icolls v. Bastard, 2 Cromp., l\I. & R. G;:)9. See Dlllenback v. Jerome, 

















144 THE PROCEEDINGS TO Alli' ACTION. 

court. 
institution of 

issuance and execution original writ, it 
the writ itself was required 

[Ch. 4 

it in court on a certain day, namely, on the day on which the defend· 
ant was directed to appear there. On that day the writ was said 
to be returnable, and the day was called the "return day of the 
writ." In each of the terms, except Easter, there were four stated 
days called "general return days"; in that term, five; and on one 
or the these general return original writ 

returnable. On the it was the duty 
writ into the supien()r 

his with a short 
in which he executed it.1 

If the defendant did not appear in obedience to the original writ, 
other writs were issued, called "writs of process.'' These writs were 
also returnable on some general return day in the term, and their 
object was to enforce the appearance of the defendant, either by sum-
moning arrest of his attachment or UJJ:ru"l:nn 

of his according to the the case. These 
original writ in particulars. They ""'"'u."''"'• 

not out as did the but out of the 
common made retnrnable, 
they were not under the great seal, but under the private seal of the 
court, and they bore teste (that is, concluded with an attesting 
clause) in the name of the chief justice of that court, and not in the 
name of the king himself. In common with all other writs issuing 
from the court of common law during the progress of the suit, they 

judicial writs, distinction from 

writs, were 
respondendum, and the 

Modern Practice. 

principal writs 
summons, the 

attachment. 

In modern practice the original writ is no longer used either as 
authority for instituting the suit, or for the purpose of compelling 
appearance by the defendant; though in some of our states the term 

1 Steph. Ed.) 54, 55. 







Ch. 4] PROCESS. 147 

ant is to the cause is 
mons is directed court, generally 
tlle sheriff. 

The general is for the attorney, commencing an 
to draw up, sign, and present to the cJerk of the court, an order re· 
q~esting him to issue the summons. This order is called a prrecipe.~
It is never essential to the validity of the summons, but is used merely 
ns a convenient way of directing the clerk as to its issuance. A 
,·erbal direction would do as well. 

&nice aTtd 

In order court jurisdiction 
of a defendant, process must be 
for by statute, will not be bound action, 
out such service to notify him of the object of the suit, unless he 
waive it by an appearance. This act of notifying him of the com
mencement of the suit is generalJy performed by reading the writ1 
to him or handing him a copy of it, or, as is now generally provided 
by statute, by leaving a copy at his last usual place of abode, if he 

jurisdiction of the Sometimes, also, 
to any sheriff, throughout the state. 

res11n1•s out of the 
service to certain cases, by in a newspaper 
under an order of court. Wherever the service is thus constructive 
onJy, the statutory requirements must be strictly followed, or the 
proceeding will be void.10 Perhaps in all the states there are stat
utory provisions as to the officer or agent upon whom summons shall 
be served in actions against corporations. The service, when per-
sona], may auy time after comes into the hands 
of the officer, later than the time statute, which 
be the return certain time officer is bound 

•The omission :proper direction Parker v. B:uker, 
N. H. 33. But It ls a fntal error to fix the return day 1n the wrong term. 
ffildreth v. Hough. 20 Ill. 331. 

•See Blmeler v. Dawson, 4 Scam. (Ill.) 536; Hopkinson v. Seara, 14 Vt. 
494; Vaughn v. Brown, 9 Ark. 20. And see Ewer v. Cofiln, l Cush. (Mass.) 23. 

10 Zecharie v. Bowers, 1 Smedes & M. (Miss.) 584. See SC'ott v. Coleman, 5 
IJtt. (Ky.) M9: Blight v. Banks, 6 T. B. Mon. (Ky) 192; Dearin&" v. Bank of 
Charleston, 



























































































































208 THE DECLARATIO:S. 

declaration would be as defective as if the consideration were de
fec~ive in fact. It could not be aided by intendment Oare should 
therefore be taken, in stating the consideration, to make it appear 
1mflieient on the face of the declaration. 27 It has also been laid 
down must be coextensive 
with this is nothing 
than a sufficient .. u•••"'""",. 

If consideration is stated, which is stated is 
illegal or insufficient, the defendant may take advantage of the 
defect either by demurrer, or by motion in arrest of judgment, or 
writ of error; 29 but a defective statement will be aided by a verdict 
for the plaintiff if it sufficiently appear, upon a reasonable con
struction of the declaration, that there was in fact a consideration 
capable the promise.10 

In statement should for the 1.;uL1au1cLl!ll" 

21 Harding Cmigie, supra; Dartnall supra. Thus, 
plaintitr declared that a person, since deceased, was Indebted to him, and that 
after the death, in conslcleratlon of the premises, "and that the plaintltr, at 
the defendant's request, would give time for the payment of the debt," the 
defendant promised, etc., but did not state that there was any person in exist
ence who was liable, in respect of assets or othenvlse, to be sued by the 
plaintltr for the debt, and to whom he gave tlme,-tbe declaration was held 
bad on for no benefit was 
did 1t any detriment 11ad 

any one was Hable 
pended enforcement of any right. 

2s Thus, plaintltr stated 
character of executor to pay a certain debt, and then averred that In con
sideration thereof he personally promised to pay the debt, the declaration 
was held bad on motion lh arrest of Judgment, no additional consideration 
being shown for bis assuming personal liablll-ty. Rann v. Hughes, 7 Term 
R. 350, note a. And see Berry v. Harper, 4 Gill & J. (:\Id.) 470; Mitchlnson 
v. Hewson, 7 Term R. 348. 

Term R. 348; 
,lllu.uu•·ui-;, 2 N. H. 289; Winston 

2 Bos. & P. 265; 























































Ch. 5) ACCOUNT OR ACCOUNT RY.NDER. 235 

A.a the action of account 
tain the the plaintiff's 

stated; and 
charged as receiving money or property 

tween certain dates. To sustain the action, privity between tht
parties, iaa either of contract or in law, is essential, and such privity 
must therefore be alleged. And the.particular character or capacity 
in which the defendant acted and is chargeable must also be stated, 
as the proof must, in every case, correspond with the plaintiff's al-
legations.116 seems necessary, action is against 
receiver show from whom received it, in order 
he may to meet the 
actions tenants in common, 
aa well between partners, necessary to aver 
the money was received for the common benefit of the plaintiff and 
defendant, and that the defendant has received more than his share 
ol the profits. m 

SAKE-THE BB.EACH. 

126. 
:fllSaJ. of 
sa.ry. 

must a neglect 
demand is unneoes-

From what has been stated, it is obvious that the breach 
fraction of the plaintiff's right here is the neglect or refusal of the 

1aa The meaning of the term ''pt1vlty" as given 1n the authorities ls some
what contusing, and the division of lt lntD several classes ls not much bet
ter. Probably the best definition ls that It la a derivative Interest or connec-
tion growing contract to which directly a party. 
and privies clearly dlatlngulBhable; heir la privy 
conveyance 
relatlonahlp subsl.llt:IDl!I 
''prtvity but lt ls not properly 
dlatlnctlon ls tD be regarded. 

1u Barnum v. Landon, 25 Conn. 13i; Carnes v. Irving, 31 Vt. 004; Hughe& 
v. Woosley, 15 Mo. 492; Wright v. Guy, 10 Serg, & R. (Pa.) 227. 

111 Mcllurray v. Rawson, 8 Blll (N. Y.) 59. 
1ae 4 Anne, c. 16, t 27, which has been generally adopted into the common 

Jaw of th1a country, or followed by the enactment of similar statutes here. 
m Grlfilth 8 Bin. (Pa.) 31 i. 





















Ch. 5J TRESPASS. 

allegation of the declaration must still be made.171 As in other 
actions, the form of laying damages will depend upon whether they 
are general or special. 11 a 

TRESPASS. 

146. The ess.en1aaJ. allegations 
J>888 are 

(a) For to the pe.rson 
(1) The injury. 
(2) The damages. 

declaration in trea-

(b) For injuries to real or personal property, or to 
relative rights: 

(l) The inducement. 
injury. 
damages. 

SAME - INDUCElllElfT. 

146. The declaration in actions for trespass to property, 
real or personal, or to relative rights, should state the 
property or thing a.ft'ected and the title or right of the 
plaintlif in relation thereto. For injuries to absolute 
rights no statement of the right is necessary. 

147. The must show possession, 
sufllcient the action. 

sutllciently 
identiilcation, interest m~y 
generally stated. 

The Pruper!y Affected. 
In stating all of the plaintiff's cause of action which ls prelimi

nary to the injury, it is necessary, as in other actions of this char
ac.-ter, to property affected, real or personal, 

n z Stlrllnit 

lTI See post, 

1 :1n'r'lts"' 18 Md. 468. And 
Green v. Sperry, 

:Morton v. Frick Co., 

iu See Append., Forms Nos. 11-13. 

Saunders, 16 Vt. 
Dahlll v. Booker, 

13 S. E. 463. 















































268 I"RODU<-'TlON ISSUK. 

explained by the following instance: Where, in an action on a cove
nant to perform an award, and not to prevent the arbitrators from 
making it, the plaintiff declared in covenant, and assigned, aa a 
breach, that the defendant would not pay the lilUm awarded, and the 
defendant a revocation authority of the 0 "''''""'"" 

by award made, to plaintiff demurred, 
good as being answer to the 

therefore gave the defendant, Alt:bn,ni!''b 

that the matter in the plea would 
entitled the plaintiff to maintain his action if he had alleged, by 
way of breach, that the defendant had prevented the arbitrators 
from making their awnrd. 89 

(3) A further exception to the rule exists where the plaintiff 
neglects to sign judgment against the defendant on allegations the 
latter to answer, whereby aetion is said to be Olli!ICOlll· 

principle to be here that the plaintiff, 
follow up his entire creates an int,1Pr1"11111ti.r1n 

pr1)ceea1m2:s. which is technical phrase, a "111i"""nn. 

tinuance, and which amounts to error on the record. The commis
sion of this fault places the plaintiff where he is in no position to ask 
for judgment; but it is now generally cured by statute, after verdict, 
as well as after judgment. •0 

(4) Finally, in its examination of the whole record, the court will 
right of the as it appears 

not in respect such as would nr(merJv 
subject of a special 

to an objection form, and the 
and the defendant demurred to the rer1nc:au:on, 

judgment was awarded the plaintiff by reason of the insufficiency 
of the plea, without regard to the formal defect in the declaration. n 

n Marsh v. Bulteel, I> Barn. & Aid. 507. And see Head v. Baldrey, 6 Adol. 
& E. 468. 

30. See T1ppet 

Bethlly, 2 Vent. '""""-"""'""'· 

& P. 411. 











































Ch. 6] l'ORll AND EFFECT OF THE GENERAL ISSUE. 289 

SAKE-IN DBTil!fUB. 

900. is the in detinue, 
fa a formal denial of the detention. It denies the deten
tion only, and not the inducement.t 

In thisaction,the declaration states that the defendant detains cer
tain goods of the plaintifr, and the general issue alleges that he "does 
not detain goods in the declaration specifl.ed," 
The plea only where the of the actual deten-
tion of the mentioned, bot also that the goods 
detained of the puts both facts 
issue. necessary to controvert facts would 
fore be admissible, as showing there had been no detention, 91 but 
not evidence in justification, as that the goods were pledged to the 
defendant,H or to establish a lien upon them in his fayor, 91 as the 
detention would be thereby admitted. The latter are special de
fenses, bot it seems that the statute of limitation is not." 

901. in trespass, 
fa a alleged. It denies 
only the acts alleged~ and not the inducement.* 

AUt. (Vt.) 150; Roosevelt v. Fulton, 7 Cow. (N. Y.) 71. But this will not be 
a good plea unlesa the breach la In the affirmative. Bae. A.br. "Covenant," L. 

"Omnia performavlt," which la a good plea In bar when all the covenants 
are In the Beed v. Hobba, 3 

perfol'l1D€Ml" la pleaded In aome the decisions of 
Dllnola aa to lta 

26. 
ta See Tanner Alllaon, 3 Dana (Ky.) v. Townee' Adm'r, 

1l11D.f. (Va.) 191; Dozier v. Joyce, 8 Port. (Ala.) 803; Brown v. Brown, 13 
Ala. ms. 

H Oom. Dig. "Pleader," 2, X, 8; Richards v. Frankum, 6 MeeL & W. 420. 
H Phlllpa v. Robinson, 4 Bing. 106; Richards v. Frankum, aupra. 
H lfonow v. Ha.tfleld, 6 Humph. (Tenn,) 108; Elam v. Baal' Jllx'ra, 4 Munt. 

CVL) 80L 
• Bee Append. 28. 

OOX. L.P.-19 























































































332 PRODUCTION 

observed, is an anomaly; for, as by alleging and setting forth the 
award, he fully traverses the plea which denied the existence of an 
award, the replication would seem according to the general rule un
der consideration, to be sufficient without the specification of any 
breach. other ca8es it is that, "if the defendant 
pleads excuses a nonperformance, 
the only answer and special matter ..... ; .. cu. 

"""'"'""'""""' a nonperformance it, and the vu1Utu1uiu 

which the defendant supposed and a.uiucuL-

ted," 1DI 

RULE II. 

228. Upon a traverse, iBSue must be tendered. 

229. All pleadings which the iBSue by a ne1n1ave 
and must conclude country. But.,.''"''"" 

introduced, should 
veriftcation. 

We have before seen that it is the object of all pleadings to bring 
the parties, in the course of their mutual altercations, to an issue 
that is a single entire point, affirmed on the one side and denied on 
the other; and it is to, effect this object that the above rule was 
established. There can be no arrival at this point until one or the 
other by the conclusion pleading, offers 
for the of his opponent, offer is called the 

formulre of TPT''"'"''""H''"' 
trial proposed 

the issue tendered by a conclusion country,-referring 
question to a trial by a jury,-usually in the following form: "And 
this the said A. B. prays may be inquired of by the country,"
if by the plaintiff; or, "And of this the said C. D. puts himself upon 
the country,"-if by the defendant.191 Wherever, therefore, a de
nial or contradiction of fact occurs in pleading, issue ought at the 

111 

two modes or ex11re111Slan. 
and se" be substituted quod lnqulratur, 
versn, the mistake Is unimportant. Weltnle "· Glover, supra. 

















































356 BINGJ,ENF..SS OR U.ISITY IN PLEADING. [Ch. 8 

admission, against custom; secondly, 
three rent were in arrear. judges held that 
only sufficient of forfeiture nonpayment of rentj 
there custom alleged for in respect of 
without admission, the averment of such entry was mere surplusage, 
and could not, therefore, a¥ail to make the plea double.19 It is, 
howeYer, to be observed that the plea seems to rely on the non
payment of the rent as the only ground of forfeiture, for it alleges 
that, "because three shillings of the rent were in arrear, the lord en-
tered"; court noticed this The case, 
fore, does decide that several matters 
not only of one of 
shall which the judges 
press doctrine goes to 
tent; and there are otlter authorities the same way.20 

:MATTER ILL PLEADED. 

246. 
the fault. 

matter, though pleaded, will occasion 

Although immaterial matter is disregarded, that which 
material cause of action though stated 
inimfficient manner, will render the pleading open to objection as 
double, when pleaded in connection with other issuable facts. Such 
matter cannot be considered as surplusage, and, being material, 
is therefore iBsuable, though defecthely alleged. It can neithei
be rejected as superfluous, nor does it render the plea void. It 
may therefore stated that any which, if well 
would will have effect when aeitecu 
stated, in spite of such statement, it would 
aided by In an action for assault and 
tery, the defendant pleaded that he committed the trespasses in the 
moderate correction of the plaintiff as his servant, and, further, 
pleaded that since that time the plaintiff had discharged and re-

u Executors of Gren('Jlfe. 1>~·t•1-. 42b. 20 Bn<'. Ahr. "P]('B8," etc., K, 2. 
Sl•e Bh•Pke l". li:J. 

















































































































































428 CERTAINTY IN 

kind, of which the court takes official notice, and with respect to 
which it is, for the same reason, unnecessary to make allegation in 
pleading, such as matters antecedently aJJeged in the same record, us 

the time and place of holding congress, or the state legislature, the 
time of and its usual proceeding, the 
the U,AUJt<UJIU<,, 

and measures, 
measurement of time, public history, 

Ing the whole people, and many other matters.1 " 

.sA.l!IE-l!IATTERS IN KNOWLEDGE OF ADVERSARY. 

313. RULE Ill. It is not 
which 

314, enough for 
own defense, he 
or answer, the purpose 
establish prima facie case 
to anticipate matter which his 
erty to plead against him. 

necessary to state matter 
the other 

to make 

favor, and is not bound 
adversary may be at lib-

EXCEPTION-Pleadings in estoppal and the plea of 
alien enemy must meet and remove, by anticipation, 

possible answer. 

nmneiy, that it i1 not ne1::essar1 
properly from the 

• side, express its The meaning ls 
is not necessary to anticipate the answer of the adversary, or, aa 
it is generaHy expressed, when reference is made to the declara
tion only, it is not necessary to anticipate defenses.110 This, ac-

ua Co. Litt. 303b; King v. !{nollys, 1 Ld. Raym. 13. 

H 4-6; 
And see, 
Pl. (2d 

JU""""~"' noticed In 1 Greenl. 

"Pleader," 0 81; 
Lord Zoueh, Walsingham's St. John v. St. John. 
78; Bothamv.Enst India Co., 1 Tenn R. 638; Weeding v.Aldrlch, 9 A.dol. a: E. 





















438 CERTAINTY 

acquit the plaintitr from any damage" by reason of a certain thing, 
non damnificatus may then be pleaded, because that is in truth the 
same thing with a condition to "indemnify and save harmless,"etc.181 

Next is to be considered the case where the condition is for per-
formance covenants or other m"'"''"'" 
or other instrument collateral to 
condition. this case also, the allows, upon 
principle last, a general performance, without 
ting the manner.181 Thus, in an action of debt on bond, where 
the condition is that T. J., deputy postmaster of a certain stage, 
"shall and will truly, fa.ithfully and diligently do, execute, and per
form all and every the duties belonging to the said office of deputy 
postmaster of the said stage, and shall faithfully, justly, and ex-
actly, perform, fulfill, and every the tn••t-P1nr. 

tions, his majesty's 
tions affirmative and 
shall letters and packets 
carefully faithfully delivered, shall from time 
be sent unto your said stage to be dispersed there or in the towns 
and parts adjacent, that all persons receiving such letters ma~
haYe time to send their respective answers," etc., it is sufficient 
for the defendant to plead, after setting forth thE; instructions, 
"that the said T. J., from the time of the making the said writing 
obligatory, hath well, and diligently 

performed all and duties belonging to 
postmaster of the and faithfully, 

"'""""'""'•Y n1h"IPPVP'1 performed, kept all and 
instructions, etc., according to the true intent and meaning of the 
said instructions," without showing the manner of performance, 
as that he did cause certain letters or packets to be delivered, etc, 
being all that were sent.181 So, if a bond be conditioned for tul-

v. Cleaver, 
243. 

111 

112 

Leneret v. Rivet, 

note 1; Carth. 375. 
note 1; 2 Snund. 

Cro. Eliz. 749; 
1.:ast, 340. 

ua 2 Snund. 4-03b, 410, note 3. 

Harris v. Pett. 

"Pleas," etc., I, 











Ch. 9] SUBORDINATE 

This rule- is exemplified in the case of alleging title in an ad
versary, where, as we have seen, a. more general statement is al
lowed than when it is set up in the party bimself.111 

So, in an action of covenant, the plaintiff declared that the de-
fendant, demised certain premises, 
covenant (the defendant) power and lawful 
thority form and effect 
said _a breach, that 
defendant full power and authority to demise 
said premises, according to the form and effect of the said in
denture. After verdict for the plaintiff, it was assigned for 
error that he had not in bis declaration shown "what person had 
right, title, estate, or interest in the lands demised, by which it 
might the court that the had not full 
and lawful to demise." conference 
bate justices, it was that the 

covenant was good; 
negatively, and it properly in the 

edge of the lessor what estate he himself has in the land which he 
demises than the lessee, who is a stranger to it."1.. So, where the 
defendant had covenanted that he would not carry on the business 
of a rope maker, or make cordage for any person, except under ~on
tracts for government, and the plaintiff, in an action of covenant, 
assigned that, after of the indenture, 
defendant maker, and made 
age for than by virtue 
contl'act demurred 
on the disclosed any and what 
particular person or persons for whom the defendant made cordage, 
nor any and what particular quantities or kinds of cordage the de· 
fendant did so make for them, nor in what manner nor by what acts 
he carried on the said business of a rope maker, as is alleged in the 

us See 
& c. 482; 

v. Reed, 
also one 

and cases cited. 
Whitehead, 13 

1 n Bradshaw's Case, 9 Coke, 60b. 

Bn1dsl:m1'1r's Case, 9 Coke, OOb; 
Y.) 437. This 

(2d Ed.) 310. 



























































































































504 APPKl!IDIX. [Forms 

Form 8. Declaration In Debt on a Statute to Be3over a Penalty 
or Forfeiture. 

( Comm1nu aa in Form 1.) 

For that said defendant, 

Yet the defendant, though often requested, hath not paid the said sum, or any 
part thereof, to the plalnwr, but so to do hath hitherto wholly refused and 
stlll refuses. 

.caoncl1.1d1 aa in Form 1.) 

Form Declaration in Indenture of Lease 

1.) 

the -- day 
county certain Indenture 
plaintiff of the one part and the said defendant of the other part, and delivered 
by each to the other, one part of which said Indenture, sealed with the seal of 
the defendant, the plaintiff now brings here Into court, the plalntllr, tor the con-
1ddel'11 tlon therein mentioned, did demise and lease unto the defendant a certain 
messuageortenementand other premises In the said lndenturepartlcularlyspecf-
fled, to hold the with the appurtenances, 
utors, administrators, and assigns, from tn•e---
durlng the five years from 
complete 
tiff', as 
his executors, admiolstrators, and assigns, covenant, promise, 
agree, to and with the plaintiff, bh1 helrs and assigns, amongst other things. 
that he, the defendant, his executors, administrators, and assigns, should and 
would, at all times during the continuance ot the said demise, at his and their 
own costs and charges, support, maintain, and keep the said mes1mage or tene
ment and premises In good and tenantable repair, order, and condition; anti 
to leave the same In such good l't'palr, order, and condition at the end or other 
sooner of the said term; snld Indenture. ,.,,.1•,,,.,.,n,_ 

fully n11penr. 

<lefemlaut --, A. D. 18-, 
Into the became and was poesessed 
thereof, continued until the end And although the 
tiff hath always, from the time of the making of the said Indenture, hitherto 







Form 15] 

or any 
so to do 
wit. on 

defendant's, own use. 

APPENDIX. 

bath not as yet 
the plalntur, 

( Oonelud• aa in F<trm l.} 

said goods and 
requested so to 

507 

Form 15. Declaration in Action on the Case for LibeL 

suspected to have been 
crime; which said premises 

committing of the orlPO>mnt•e 

person of good 
committing of 

committing of the sa.ld grievance, had deservedly obta.lned thR JrOOd opinion 
of all hla neighbors and of all other persons to whom he was known, to wit, 
at --, In the county of --; and whereas, before the committing of the 
sa.ld grievance, a certain action bad been depending In the -- court of 
--, wherein one E. F. was the plalntlft' and one G. H. was the defendant; 
which said action bad been then lately tried In said court, and on such trial 

the said ""'""'""" 
a witness 
well knowing 
tending 
hlm Into scandal, Infamy, and cause It to be sn1$pectE!d 
and believed that he had been and was guilty of perjury, heretofore, to wit, on 
the --day of--, A. D. lS-, at -- aforesaid, In the county last afore
said, falsely, wickedly, and maliciously did compose and publish, and <'ause 
and procure to be published, of and concerning the plalntltf, and of and con
cerning the said action, a.nd the evidence so given by the plalntllr, a certain 
false, scanrlalous, malicious, and defamatory libel, containing, among other 
things, libelous matter following, 

con<'lllrnlng the said action, 
to say, he (meaning 

forsworn on the trial said trial, and thereby 
and there that the plalntur, evidence as aforesaid, 
committed willful and corrupt perjury). In consequence of the committing of 
which grievances be, the plalntUT, hath been and ls greatly Injured In his said 
good fame and credit and brought Into public scan<Jal, Infamy, and disgrace, 
Insomuch that divers persons have, by reason of the commlttlnK of the said 
grievance, suspected and believed, and still do suspect and believe, the plaln
dlf to have been guilty of perjury; and have, by reason of the committing ot 
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ASSUMPSIT-Cont!nued, 
Interest 31. 
balance due on account stated, 81. 
action on a ward. 31. 

and occupation of 31. 
board and lodging furnished, 32. 

to paces.) 

goods sold and delivered. or bara;alned and aold, 82. 
goods wrongfully obtained and converted, 8& 
lands sold, 34. 
work, labor, and services. 34. 

work, labor, and materials, 35. 
action on judgment, 35. 
llablllty imposed 11tatnte, 36. 

case as a concurrent remedy, 98. 
general lsaue In, 283-285. 
declaration special assumpalt, 205-219. 

see "Special Aasum11slt." 

ATrACHMENT, 
defiultlon, 143. 
when and tor what IBBued, 148. 

AUDITA QUERELA, 
definition, 194. 
nature and use, 194. 195. 

AUTHORITY, 
when and how pleaded, 416, 417. · 
cognizance replevln. 417. 

AWARD, 
assumpslt on. 31. 

BII,L OF EXCEPTIONS, 
defined, 184. 
nature and object, 184, 185. 

BOARD AND LODGING, 
assumpslt for, 32. 

BOND, 
assumpslt not the proper remedy on, 16. 
action of debt on, 

BREACH, 
assignment of, In general assumpelt, 225. 

In declaration In debt, 
In declaration In covenant, 238. 
ID declaration In account, 235, 236. 
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