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: ..... <''f;he,Anr1o~s~~n:Jaw .was-:~ greater ·I>ari7 

.. ·cu_stomary iii i~ natUre and local in its $.pplicati<>n;. 
its· principal features- differed ·in :the t!lree m~jor 
regions .. of the realm, an~. much of it con.Sisted of· 
neighborhood usages of very_·. limited ·acceptance~ · 
But, such ·as it was, the native population were 
much attached to their·law. 

The courts were communal in character, being 
essentially popular assemblies composed· of ·the 
freeholders domiciled within their areas of 
jurisdiction. 

Franchise courts, also existing, were courts 
having from some source the prerogative of · 
jurisdiction in certain limited classes of controversies 
ai;:nong particular persons, as those living in -a 
certain district. A type of franchise court, the 
Manorial Court, for instance, ·was one held by the 
lord of a manor in the exercise of his right and duty 
to do justice to his tenants, and also for the purpose 
of obtaining· their assistance in administering the 
affairs of the lordship. In like manner certain 
Borough Courts held jurisdiction of some cases 
arising within the municipal territory, and the 
religious - houses had similar authority within 
analogous limits. 

At the beginning of the twelfth century, 
England was covered by an intricate network of local 
courts._ In the ·first place, there were the_.ancient 
courts of the shires and the hundred, courts older 
than feudalism-- some of them older than the 
English kingdom. Then again there were the feudal 



courts of certain districts, and ecclesiastic courts of 
the church; and above all these rose the King's 
court. The King's court was destined to increase, 
while all the other courts were destined to decrease; 
but we must not think of the King's court as a court 
of the first instance for all litigants. The various 
courts have their roots in various principles, in 
various rights, by the rights: of the King, of the 
Church, off eudal lords, and of ancient communities. 

At the· time of the Norman Conquest there 
was no. central court which regularly administered 
a law common to the whole country, but the land 
was covered with an intricate network of competing 
courts and conflicting jurisdictions, which had their 
roots in various principles and in various rights. 

The "justice system" in vogue in the American 
states today is of a feudal sort. I say this, because, 
the so-called "justice system" is franchised or 
segmented into judicial districts. Theterm"district" 
in law means: "The territory under the jurisdiction 
of a feudal lord" (Oxford's Universal Dictionary). 

The status of· the lord of the district, in 
modern feudalism, was created by the "fourteenth 
amendment" to the national Constitution . 

. The authority for the modem feudal lords' 
action and deeds comes from an artifice called the 
"fifteenth amendment." After the so-called . "Civil 
War", which was not ncivil". ri.or a "War," the 
Sovereignty · was absent from the general 
Goyernment. So the .natio11a:l .. Government, using 
said artifice-created itself a sovie~styled ~oting tnist -
by .giving-a ·voting pri"Vilegeto.a .class• of person$· not· 

- .f~. s.n..rl' inde~i;ident<Jroin)g~~~ept, bu~ ,one.-.. 
_ , -·erea~t\ bydili'.e ~ li~tit>~ar Od~e~entf ~,,vhich: trµst- , 
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· '. j~d.ay pur_po~, ti> 'ril~if)rand,·l'egitbni~~t t4e genei-ar · 
Govenllnent's-aets,and d~eds~ -~::',_. '_ •. --_~--. ,:-. __ :~. · .• :, . · 

. 'The~iuriadicti~n' of' the modern_· feudalford is 
.·. found in the $0.;~i~d ''thirteenth am~ndm.eri.t/' This 
. amenmnent said' sl~very shall'. riot exist . in the ' 
United States,, or ,any: place ·subject -to· their 
jurisdiction .. - except, or course, if the Sovereignty 
allowed it· during some criminal action. : 

Slavery is · .. the ·dominion ·of one man over 
another; resulting in one man's loss of liberty. Well, 
the· United States 'is a corporation;. not a man; 
therefore, it is impossible for it to have and maintain 
slaves. So it is right to say that slavery shall not 
exist in. the United States, or any place subject to 
their jurisdiction~ . 

Now, what the inclusion of the idea of 
involuntary servitude means is, that, the United 
States does not have to voluntarily· honor any 
servitude of easement, except as a punishment for 
crime whereof the party shall have been duly 
convicted. . The u~e of the word crime means the 
Sovereignty is involved in the action. It is 
important to keep in mind, that, sovereignty never 
existed in the Federal, National, or State 
governments; . in the ways of a Republic, said 
gqvernments only have representatives from the 
Sovereignty. So in the law we say the State, 
Federal and National governments are merely 
cloaked in sovereignty. 

Benjamin Franklin told us, that: "The 
definition of infamy is the telling, of two lies, to the 
people and getting them to fight· over which one is 
true." The "Civil War" is a perfect example of the 
infamy Benjamin Franklin described; because, both 
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sides fought for something neither possessed, 
namely sovereignty. 

Well, the 'prosecution of State Sovereignty vs 
Federal. Supremacy (1860's), two paper lies, 
resulting in the bloodshed of the Sovereign body­
politic; which bloodshed is a delivered indictment 
constituting the end of Justice, domestic Tranquility, 
common Defence, general Welfare, and the security 
of the Blessings -of Liberty to ourselves and our 
Posterity-- indeed, the death of a Union and the 
beginning of life in conflict. 

Truly, ·in law and in nature there are only two 
states; namely, Union and Conflict. Also, it is wise 
to note, that, in international law there are only two 
forms of law which govern: Firstly, Common Law, 
which is for one people, as mentioned in the 
Declaration of Independence; and, Secondly, Martial 
Law, which is for. a multiple body-politic system. 
For there to be one people, enjoying common law, 
the people must have some substantive things in 
common, for example: common genetics, customs 
and usages, and theory of life. ·Life, Liberty, and 
Property, in a Union, are self-governed by the 
common people or one people in common-unity, or 
community, who create. and 'constitute their own 
Customs, Standing Decisions, and Law of the Land. 

Life, Liberty, and Property- in the state of 
Conflict(a dual body-politic system) exists under 
martial law, which is no law at .all, but, is. as 
arbitrary and cap:r_-iciOus .as ~- the will of the 

· ·Commander. . . ~We in: the American states have 
eiidured ·~martialJawu smc_e the. :fallof th~ Unioll ln 
A.I>.;1~61. .. :_ . - _ :':. . ... _ . _ .,_ ......•. 

TlMfFeder~~N ,;ltlori,a,l; ~4~:StfltegQ'V~ent$, 
•'. ;·', 
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. are J]\ere)y ¥edwru1 ~~~~ th~ir. .. 
const~tions .· ~~. ra~uied. '. B;atii~tion-is:~th.e' act 'of 
renderiqg. , ' .;va'l.id-·' ·.· soriiething: :.a~ne . witltout 
authority@<>uvier's. i914 under !J.SSent)~ . . · . 

.. - . The Sovereignty.resides·_ in the· people, and 
they reside in the counties, provinces, or political 
subdivisions of the State. The law that g~verns the 
people arises from the ·same venue of the county. 
Said• law is custom in the form of standing decisions· 

. from thejufy-boxes, applicable to. specific cases and 
elections made from ballot-boxes. 

The corporate feudal lord known as the 
STATE OF CALIFORNIA notices some servitudes in 
its by~laws, at Civil Code section 801, and they are 
as follows: 1st, the right of pasture; 2nd, the right 
of fishing; 3rd, the right of taking game; 4th, the 
right -of-way; 5th, The right of takiilg water, wood, 
minerals, and other things; 6th, The right of 
conductinglawful sports upon land; 7th, the right of 
having public. conveyances stopped, or of stopping 
the same on land; and 8th, the right of a seat in 
church. These servitude do not have to be honored 
voluntarily by the corporate feudal lords. 

However, if the sovereignty, from the jury box, 
proclaims that someone has the right to pasture, 
then the corporate feudal lord must honor the 
servitude. A right is legal, because it is protected by 
a legal system; for, it has been said, the 
characteristic mark of a legal right is its. recognition 
by a legal system. Without such legal recognition of 
our traditional vested rights, how could anyone?-­
much less a low and lawless corporate feudal lord-­
know who was vested with . certain legal rights, 
especially in our dual body-politic system of 
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jurisprudence. 
This book. is intended to inform the common 

people as to the many different forms of actions, 
which allow a man to perfect decisional law, from a 
Court of Record, with his name on it. So all the 
world can see, that, he is vested with rights, be they 
from Almighty God, contract, covenant, land, tort, or 
promise; and, further, those legal rights are 
protected by a jural society. It is critical!! that all 
the law and matters of record be established before 
placing any issues upon the scales in a court of law, 
in an attempt to get justice. 

Generally throughout history there has never 
existed a time when persons owned their own 
homes, cars, kids, etc.. Most folks are finding out 
that, even in modem America, the same is true: 
persons. still do not own their homes, cars, kids, etc .. 

If you do not have a Court of Record to bring 
your Way, Truth, or Life before, do not feel inhibited 
from creating, ordaining, and establishing one. We 
the People create governments, courts, jural 
societies, and more. So please join in Union with 
like kind and make your rights a matter of Record~ 

Thank you in advance for your diligent efforts; 
and, may Almighty Goc:l Bless, Keep; and Sustain 
you and yours. 

I~ ~fo Jj£JUIJ' ·~~ 
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·.Account 

The form .. ofan action on the accoiuit, or as< it . 
. is sometimes called ,, "account render/' --is' an. ex 

contractu action which lies· against a persori, who by 
reason of some fiduciary relationship (as guardian, 
bailiff, receiver, etc.), was bound to render an 
account to another, but refused to do so. If the 
fiduciary is found to be in arrear, the Auditors, that 
are assigned to him, .have power to award him to 
prison, there to remain, till he makes agreement 
with plaintiff. But if the Auditors will not allow 
reasonable expense and costs, or if they charge him 
whit more Receipts then they ought; his next friend 
may sue a Writ of Ex parte talis out of a Jural 
Society sitting in Equity, directed to the Sheriff, to 
bring bail, and bring defendant's body before the 
Jural Society sitting in. Law, and to warn the 
plaintiff to appear there at a certain day. 

The ·purpose of . bringing the action is to 
ascertain whether or not there is an uncertain 
amount owing. 

The Elements are: 
1. There exists a fiduciary relationship? . 
2. There exists an uncertain amount owing? 

Note: In modern law a bill is brought in 
equity for an accounting which is handled by 
auditors. 
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Real Property 

Trespass quare clausum fregit. 

This action is brought to prevent the 
defendantfrom getting a prescriptive right over the 
plaintiff's land. · 

·Damage need not be shown and force may be 
implied. In the . Latin form of the writ, the 
defendant was called upon to show why he broke the 
plaintiff's close; i. e., the real or imaginary structure 
inclosing the land, whence the name. Any 
unauthorized entry at common law is. actionable and 
recovery would be at least nominal damages. 

It is commonly abbreviated to "f;respass qu. cl.· 
fr." 

Trespass to try title-- The name of the action 
used in the several , ·states for the recovery of the 
possession of. real property, with damages for any 
trespass colI1mitted upon the same by the defendant. 

In the main a procedure by which rival claims 
to titl~ or right to :possession of land may also, be 
·had '!henth:e controversy concemingtitle or right to:. 
posses$fon is settled., _ - · _·_. _ _·.. . .· ._ _ ... _ ..• . . _.. · 
· . "_- .J~ is~ _difteren~ ·frQm "trce$pa~s quar~ ciauspm · -

.-kegi~!''m-'.that,title·.~JJlµst--be·prQ'.Vedi~--·:_ _ - ·. · 
,- .~ , .1 -. ·: : .. -' ,_ ~71·,, - . ,';,,~,.·!' ,.,::: .·--~' .. ~ 't 

I :_ .. ~ ;,- -. ;_ - ' A ,- ' 
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· dovenal1t, tile nanie~of··a oomttton-llfw~form of 
action ex:contract, wnfoh'. lies·{or-~the ::reeoverY of' 

. dam~.ge,s for breach.' of a covenant, <>r Contract 'under·· 
seaL A covenliri.t make · use ·of ·words· in a deed 
whe,eby ·the covena·nto·r(grantor), .the 
covenantee(grantee), or each of them, bincls him.self 
to the other for the performance or nonperf orniance 
of a particular act or thing, or for the existence or 
nonexistence of ·a particular state of facts, and for 
the breach of· which obligation the party bound 
should be answerable in dam.ages; a term now used 
principally in connection with . promises in 
conveyances or other instruments pertaining to real 
estate, although in the broadest sense of the term it 
indicates a contract. In .a more specific application 
of the term, it imports an agreement reduced to 
writing and duly executed. whereby one or more of 
the parties named therein engages that a named act 
is to be performed or is to be performed sometime in 
the future. A seal was a requisite of a covenant at 
common law, but with . the elimination of the 
requirement of a seal upon written contracts, such 
has occurred in· most jurisdictions organized· in a 
commercial venue, a mere Written agreement may 
suffice as a covenant. 
Origin and_ History: 

This action is said to have descended from the 
ancient writ breve de conventione. Primarily its 
purpose seemed to be to enforce the specific 
performance of the covenant broken, although if the 
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breach was such that performance could not be 
enforced, or defendant continued refractory, 
damages occasioned thereby in proportion to the 
injury sustained. were accorded plaintiff. It was also 
by virtue of this action that fines were collected at 
common law. Likewise it was the ancient remedy of 
a lessee, if ejected, against his lessor to recover the 
term and damages, or if the term had expired, or the 
ouster had been committed by a stranger claiming 
paramount title, then to recover damages only. Its 
use as a real action, except in conveyancing, early 
disappeared, however, but as a personal action ex 
contractu it has been brought down to the present 
time. 

Classification: 
Covenants may be classified according to 

several distinct principles of division. According as 
·one or other of these is adopted, they are: 

Express or implied. The former being those 
which are created by the express words· of the 
parties to· the deed declaratory of their intention, 
while implied covenants are those which are inf erred 
by the law from certain words in a deed which imply 
(though they do not express) them. Express 
covenants are also called covenants "in deed," as 
distinguished from covenants "in law." . 

Dependent, concurrent, and independent . 
. Covenants are· either. dependent, concurrent, or 
mutual and independent. The first depends on the 
priOr performance of some act or condition, and, 
until .. the condition is .pert'ormed, .the.other.party is. 
not U~ble · to an actioll on. h.is ~ cQvenant. -In th~ 
.s.e®nd~ mi1tual acts· are~ be-perfon:n.ed.at phe s·aD;l~ 

· · · ~e; ~dltone p~y·is.ready, and orfer$'.to]>-erform 
· · his p;u:t, a:i:i~ th,~,.otlie~ n:~gl~ef,s or;.~efuses t() pen~~ 

- ' ~ / 
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enjoyed, shall be kept in repair, or shall not be 
aliened. A covenant collateral is one which is 
conversant about some collateral thing that doth 
nothing at all, or not : so immediately' concern the 
thing granted; as to pay a sum of money in.gross, 
etc. 

Joint or several. The former bind both or all 
the covenantors together; the latter bind each of 
them separately. A covenant may be both joint and 
several at the same time, as regards the 
covenantors; but, as regards· the covenantees, they 
cannot be joint and several for one and the same 
cause, but must be either joint or several only. 

Covenants are usually joint or several 
according as the interests of the covenantees are 
such; but the words .of the .covenant, where they are 
unambiguous, will decide, although, where they are 
ambiguous. the nature of the interest as being joint 
or several is left to decide. 

General or specific. The former relate to land 
generally and place the covenantee in the position of 

· a specialty creditor only; the latter relate to 
particular lands and give· the covenantee a lien 
thereon. 

Executed or executory. The former being such 
as relate to an act already performed; while· the 
latter are those whose performance is to be future. 

Affirmative or . negative. The former being 
those in which the party binds himself to the · 
existence of a·present state· of facts as represented or 

. to.the future pel'formance. of some· act; while the 
latter . are those in . whicb the CQVena,ntor obliges _ 
him.self not· tO do or perf orni .s·ome act~ . . ' 

· · Declar~toey or_.9bliga~ry .. Th~ former being 
those . which . s.erVe to limit ~or direet~uses; w;hile the .. ' 

. _ "I~tter:_are.:'th<>~ff~-'1Vhieh:)lie_;.'bm4m¥/:~~f ih&'"p~Y-
f. ~ : ' 
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<hhll.$el-f. · .. ·· ... ,, . · .. · ·.·· ., ·. . ~· . : .. ~'. . .. · 
. . Real and p~rsonat; . .f\. ~al covenant .is .o~e 

·wJ:iiCh biD.ds the.heirS .of tbe-~veJiantor:and.passes 
t<>. assign.ees ; at ·purcJi~sers; '. also, a·.~ cove.nallt 'the J 

.· obligatfon of.hichis so conn~~d with~·e r~alty 
. that he who has the latter .is either- entitled to the 
benefit of it or is liable to perform .it; · a covenant 
which has for its object something. annexed. to, or 
inherent in, . or connected with, land or other real 
property, and runs with the land, so that the 
grantee of the land is invested with it and may sue 
upon it for a breach happening in his time. 

In the old books, a covenant real is· also 
defined to be a covenant by which a man binds 
him~elf to pass a thing real,· as lands or tenements. 
A personal covenant, on the other hand is one 
which, instead of being a charge upon real estate of 
the covenantor, only binds him.self and his personal 
representatives in respect to assets. The phrase 
may also mean a covenant which is personal to the 
covenantor, that is, one which he must perform in 
person, and ·cannot procure another person to 
perform· for him. "Real covenants" relate to realty 
and have for their main object some benefit thereto, 
inuring to benefit of and becoming binding on 
subsequent grantees, while personal covenants" do 
not ·run with ·land. Very considerable confusion 
exists among the authorities in the use of the term 
real covenants. The definition of Blackstone which 
determines the character of covenants from the 
insertion or noninsertion of the word "deir" by the 
covenantor, is pretty generally rejected. 

Transitive or intransitive. The former being 
those personal covenants the duty of performing 
which passes over . to the representatives of the 
covenantor; while the latter are those the duty of 
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performing, which is limited to the covenantee 
himself, and does not pass over to his 
representative. , . 

Disjunctive covenants. Those whfoh are for 
the performance of one or more of several things at 
the election of the covenantor or covenantee, as the 
case may be. 

Absolute or conditional. An absolute covenant 
is one which is not ·qualified or limited by any · 
condition. 

Other Compound and Descriptive Terms: 
Continuing covenant. One which indicates or 

necessarily implies the doing of stipulated acts 
successively or as often as the occasion may require; 
as, a covenant to pay rent by installments, to keep 
the premises in repair or insured, to cultivate land, 
etc. 

Full covenants. As this term is used in 
american law, it jncludes the following: the 
covenants for seisin; for right to convey; against 
incumbrance; for quiet enjoyment; some times for 
further assurance; and almost always of warranty, 
this last often taking the place of the covenant for 
qui.et enjoyment, and indeed iri many states· being 
the only covenant in practical use. 

Mutual covenants. A mutual covenant is one 
where either . party may recover damages from the 
other for the injury he may have received from a 
breach· of the covenants in his favor. 

Separate covenant. A several covenant; . one 
which bind$ the· several- covenantors. each ·for 
himself, but notj.ointly. . . . . 
· • Usual covenants. · An agreement on ·the Part · · 
of..·a·-··sener ·.of_.real- 1>.roperty .. to giv~ __ :the ·_usu~ 

.. coy~mante ~iD.ds him. to ~~rt.inth~ grallt;covenai.its: · 
.·of .ttseisjn,'' ''qui~t-et1jp:Yriient,• ... -.'furijier, :assurance/' 

~ . . ~ . . ' . . .. , . '- ' .·, . _,~ ' > '_; . '- . ,, - . \ . ,•, < 



.• ·g~#~~t ~~-o/,!~~··"~•1$1; b.~br~.~; .. ••·.· .. · 
. Th~ r~ult of the·· autho~ities··8.ppears't0 be . 

that in a·cas~ ""here t!t~ agreein~nt is·:_silen~ as to, -
- . the·. partieularcovenants- t9 be inserted iit the lea,Se,· · 
: · and· provides _merely for ,the lease containing "usual 
covenants," or, which is the same thing, in an.open 
agreement without. any reference to 'the covenants, 
. and there are no special cireµmstances justifying the 
introduction of other covenants,the following are the · 
only ones which either party can insist upon, 
namely: Covenants by the lessee (1) to pay rent; (2) 
to pay taxes, except such as are expressly payable by 
the landlord; (3) to deed and deliver up the 
premises in repair; and ( 4) to allow the lessor to 
enter and view the state of repair; and the usual 
qualified covenant by the lessor for quiet enjoyment 
by the lessee. 

Specific Covenants 
Covenants against incumbrance. A covenant 

that there are no incumbrance on the land conveyed; 
a stipulation against all rights to or interests in the 
land which may. subsist in third persons to the 
diminution of the value of the estate granted. 

Covenant for further assurance. An 
· undertaking, in the form of a covenant, on the part 
of the vendor of real estate to do such further acts 
for the purpose of perfecting the purchaser's title as 
the latter may reasonably require. This covenant is 
deemed of great importance, since it relates both to 
the vendor's title of and to the instrument of 
conveyance ·to the vendee, and operates as well to 
secure the performance of all ·acts necessary for 
supplying any defect in the former as to remove all 
objections to the sufficiency and security of the 
latter. 

Covenant for quiet enjoyment. An assurance 
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against the consequences of a defective title, and· of 
any disturbances thereupon. 

A covenant that the tenant or grantee of an 
estate shall enjoy the possession of the premises in 
peace and without disturbance by hostile claimants. 

Covenants for title. Covenants usually 
inserted in a conveyance of land, on the part of the 
grantor, and binding him for the completeness, 
security, and continuance of the title transferred to 
the grantee. They comprise "covenants for seisin; 
for right to convey; against incumbrance, or quiet 
enjoyment; sometimes for further assurance, and 
almost always or warranty."· 

Covenants in gross. Such as do not run with 
the land. 

Covenant not to sue. A covenant by one who 
had a right of action at the time of making it against 
another person, by which he agrees not to sue to 
enforce such right of action. 

Covenant of non-claim. A covenant sometimes 
employed, particularly in the New England states, 
and in ·deeds of extinguishment of ground rents in 
Pennsylvania, that neither the vendor, nor his heirs, 
nor any oth~r person, etc., shall claim any title in 
the premises. conveyed. 

Covenant of right to convey. An assurance by 
the covenantor that the grantor has sufficient 
capacity and title to convey the estate. which he by 
his deed .undertakes tc:> convey.· 

Covenant of. seisin. An· assurance ~ the 
purchaser that the grantor hfiS the very e_state in 
quantity and quality which h,e purports to c.onvey. 
It is said that the oov~nant of· seisin is not now in 
use in; England, beill.g e~bracecfui that of:a ·right to· 
convey; btitit is·usedµi'severatof,the United $t8.te$.-~- ·. 

, _ Cov~n~~\o(:seisin. ~d.·.good>rillit to'. oonvey ar~ ·-
r - I / '* ' ,. • -·,, ''. • .._'. - ' ';'\ :'" - ,,- -. ~·:'. . .•· - :·" . I "':• '.. • - . ~·. J,__ ' r ;...··.-.I.- - - _",;'·, ,:' ,, ' 



·syl\ori:Ymous.< .. -.· . , .. 'r. . • 

, .... ·C~ven8nt of.."9farrarity .. >-An .11$s:tir8.Jlce bytlie . 
. '~Mitor ·of an' ~state .that the gran~ cshail·~njoy the. 
: samewithcout.mterruptiori.byvirltie'of:p~amount· ·· 
title.. . · . . . . · 

C~venant· run.ning with .land. . A covenant 
which goes with ·the land, as being· annexed to the· 
·estate, and which cannot be separated· from the 
land, and transferred· without it. 

A covenants said to run with the land, ·when 
not only the original parties or their representatives, 
by each successive owner of the land, will be entitled 
to its benefit, or be liable (as the case may be) to its 
obligation. Or, in other words, it is so called when 
either the liability to perform it or the right to take 
advant.age of it passes to the assignee of the land. 
One which touches and concerns the land itself, so 
that its benefit or obligation ·passes with the 
ownership. 

Covenant to convey. A covenant by which the 
covenantor agrees to convey to the covenantee a 
certain estate, under certain circumstances. 

Covenant to renew. An executory contract, 
giving lessee the right to renew on compliance with 
the terms specified in the renewal clause, if any, or, 
if·none, on giving notice,.prior to termination of the 
lease, of his desire to .renew, whereupon the contract 
becomes executed as to him. 

Covenant to stand seised. A con,veyance 
adapted to the case where a person seised of land in 
possession, reversion, or vested remainder, proposes 
to convey it to his wife, child, or kinsman. In its 
terms it consists of a covenant. by him, in 
consideration of· his natural love and affection,· to 
stand seised of the land· to the use of the intended 
transferee. · Before the statute of ·uses this would 
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merely have raised. a use in favor of the covenaritee; 
but by that act this use is converted into the legal 
estate, and -the, .covenant therefore operates as a 
conveyance of the land to the covenantee. It is now 
almost obsolete. 

By What Law Governed: 
As the remedy by which an agreement may be 

enforced is determined by the Jex fori, it follows that 
·covenant will not lie on an ihstrument which is not, 
· by the law of the forum in which the action is 
brought, a specialty, although it would be considered 
as under seal in· the place where it was made. 

Jurisdiction and· Venue: 
Under the common law the action of covenant, 

when founded on privity of contract, is transitory 
and may be brought as a transitory action; but when 
founded upon privity ofestate the action is local and 
must be brought where the land is located. Where, 
however, plainti.frs cause of action depends upon 
several facts which arise in different counties, . the 
action may be brought in any one of them. 

Parties: 
Under the common-law rule the action of 

covenant will lie only between those parties between 
whom exists a privity of contract or estate. 

Pleadings: . 
As a general i-ule, a declarEJ..tion in· an: actiOn 

of covenant is sufficient where it declares upon.the 
instrument :according to Jts · l~gal . operation and .· . 
·assigns. preaches substantially in the action. of the . 
covenant; and ~ve~ents which a:r~ not p.eeessary to 
a ·recoveey; , w~-en· · ~·l\ot ·?~~~adict9ry; wil~<' .·be ·· 



,. -

· ···cc)nSide~ litJ&Ufiil1li!~:/'ihe~~~ati1>n·Jii&y •iiso· 
' : be, :yariea ·a®()rding: 1;o:~he' na~re of. ~e iii.strullient: ~ 
. declared o~ . ·. But 'the, declaration ·m an fiction .-0f · 
, . COVeJ1ant nllJ,St sb~\y With wh~ni.,defendant covenant 

must show -with· whom .defendant cQvenfµlted, and 
. also aver the amount of damages clabned,. esp~ciaHy 
where plaintiff clainis special .aaniages .such as. the 
law does· not imply from the facts stated. 

The usual conclusion in ·a declaration of 
covenant . is' "that the defendant (although often 
requested so to do,)hath not kept his said covenant, 
but hath broken the same,"· followed by a.demand of 
damages. But this conclusion is merely formal and 
not necessary to the legality of the declaration. 

· Plea 
Non est Factum. Aplea denying execution of 

instrument sued on. 
A plea by ·way of traverse, which occurs in 

debt on bond or other ·specialty, and also in 
covenant. It denies that the.deed mentioned in the 
declaration is the defendants deed under this, the 
defendants may contend at the trial that the ·deed 
was never executed in point of fact; but he cannot 
deny its validity in point of law. 

The plea of non est factum is a denial of the 
execution of the instrument sued upon, and applies 
to notes or other instruments, as well as deeds, and 
applies only when the execution of the instrument is 
alleged to be the act of the party filing the plea, or 
adopted by him. 

Special Non Ext Factum. A form of the plea 
of non est factum, in debt on a specialty,.by which 
the defendant alleges that, although he executed the 
deed, yet it is in law "not his deed," ·because of 
certain special circumstances which he proceeds to 
set out; as, where he delivered the deed as an 
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escrow, and it was turned over to the plaintiff 
prematurely or without performance of the 
condition. 

The plea· of non est factum, which denies the 
execution of a written instrument,· must be verified 
by affidavit. 

The plea of non infregit conventionem admits 
the deed but denies the breaches assigned. Where 
the breach of ·the covenant ·is assigned in the 
negative, or where the declaration states several 
breaches, the plea of. non infregit conventioneni is 
bad on.demurrer, but good after verdict on motiOn in 
arrest of judgment. · · 

.. In actio~s of .. covenant, the evidence, trial, 
ver~ict, · and judgme~t · ~e governed by the· usual · 
ru.l~s applic~ble:i;<) sucli ~ivil ca$es. ~,.The j~dgement 
.sll,oµld,b~f o~ d~ges; and 

0
aJud.gn;ient1Vhich ~lows 

ac~ruing mte~~$tiis e~one'()us.·· ' > .• 

• . >, ;-" 
'. 



. ' . . ' 

. ·/:C~veri.nt OU.tU~e: .. 
... _ -

·I. . . ByWord:· . 
. ·A~: .· Per8onal: touching:, -·'·,, . 

L · · of ·'Chattel·. Real or· 
Personal· 

B. A -Real thing. · 

II. ByDeed: 
A. Indented: 

i. of Warranty de qua non 
est bact. 

ii. Covenant· de qua non est 
ha.Et. be seized to use. 

iii. Covenant to levy fine. 

III.· By Implication: 
- A. Personal. 

B. Real. 



Debt 

Debt is the name of a common-law action, 
which lies to recover a certain specific sum of money, 
or a sum that can readily be reduced to a certainty 
due by a certain and express agreement; as by bond 
for a determinate sum, a bill or note, a special 
bargain, or a rent reserved on a lease, where the 
amount is fixed and specific, an unconditional 
promise to pay a fixed sum at a specified time, also, 
a contractual obligation to pay in the future for 
considerations received in the present and does not 
depend upon any subsequentvaluation to settle it~ 

Others definitions.-- 1st-- The appropriate 
action upon any contract, express or implied, for the 
payment of a sum certain in money, or which can be 
reduced to certainty ... and proceeds for the recovery 
of a debt, as contradistinguished from damages. 
2nd-- An action at law to recover a specified sum of 
money alleged to be due. ·3rd-- A general remedy 
for the recovery of all sums certain. 4th-- A form .of 
action provided at common law as the remedy for 
the recovery of a sum certain due to the plaintiff. 
5th-- An appropriate remedy, upon all legal . 
liabilities upon simple contracts, whether writte:Q. or 
unwritten; · upon -notes, whether with or without 
seals; and· upon statutes by .a party grieved or by a·_ 
common informer; whenever the·demand was for a 

-sum certs.in or was ·capable :of· Qei.Iig readily reduced 
to a·:certainty:- 6th.;~ ·The-action ofdebt is:in-legal _ 
:~n~mplat~on, ·for:tlle :r~poy~·-of .at debt~eo~-nomine ·. 

-:and: i1f• nilznet'(J:C.:-~·7th~~I :\An action: '_oo~' which "is a~ 

,":._· ,c 



.·• .. reih$di '(or~$ ~~rf of~~d~ eJvo~ ~d frtF 

.· ; n)mil!ro, th.oygh .'.~~ages, g~n~r8.11y ~oi;nlli,~, :·are.: 
· ·~w~ded_ ·for its :detenti0n~ · - · · 
. HistOry: . . . . . . ·. ·.. _· '. . : .·. · 

It is uncertain whether ~he ~etion. of debt_;is 
derived from the ROmQD.. law o.r from. the_ early 
Germ.an law. Whatever its origin1 it ie one .of the·· 
oldest actions known .. ·to the common law. In· the . 
early .commonJaw the action was of a droitural ·or 
proprietary nature, and was ·used, prior to the 
development of the action of detinue from the action 
of debt, fo:r the recovery of specific chattels as well 
as for the recovery of money due. The conception of 
proprietorship in the money due was inconsistent 
with the· idea of a contractual relation of debtor and 
creditor as now understood, and began to give way 
to it at an early date. By the early common law, 
with the exception of covenants under seal which · 
could be enforced by the action of covenant, all 
matters of personal contract were considered as 
binding only in the light of debts, and the only 
means of recovery in a court was by action of debt. 
After the evolution and development of the action of 
assumpsit that action for a time supplanted debt on 
simple contracts, for the reason that in the former a 
defendant could not invoke trial·by wager of law, a 
right which .he retained in the latter until the 
abolition of that procedure in the reign of King 
William IV, when it again came to be used as well in 
actions on simple contracts as in actions on 
specialties under seal. 

It is thus distinguished from assumpsit, which 
lies as well where the sum due is uncertain· as where 
it is certain and from covenant, which lies only upon 
contracts evidenced in a certain manner. 

It is said to lie in the debetand detinet, (when 
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it is stated that the defendant owes and detains,) or 
in the detinet, (when it is stated merely that he 
detains.) Debt in the detinet for goods differs from 
detinue, because it is not essential in this action, as 
in detinue, that the specific property in the goods 
should have vested in the plaintiff at. the time the 
action is brought. 

An action on the debt will lie for: 
Existing debt. To have an· "existing debt" it is 

sufficient if there is an absolute debt owing though 
the period for its payment may not yet have arrived. 

Fraudulent debt. A debt created by fraud. 
Such a debt implies co:rifidence and deception. It 
im.pli~s that it arose out of a contract, express or 
implied, and that fraudulent practices were 
employed by the debtor, by which the creditor was 
defrauded. 

Hypothecary.debt. One which is a lien upon 
an estate. 

Judgement debt. One which is evidenced by 
matter of record, also, a debt, whether on simple 
contract or by specialty, for the recovery of which 
judgment has been ·entered up, either upon. a 
cogn.ovit or upon a warrant of attorney or as the 
result of a successful action. 

Legal debts. those that are recoverable in a 
court of common law, as debt on a bill of exchange, 
a. bond, or a simple contract. · -

- Liquid debt. One which.is immediately and 
uri.conditionally. due. 

·Mutual · debts. Money due ori. .poth . sides 
. between two per8()p.s. S'llch 'deb~jriust be due to-_ 
and frorn·· same.:pf}rsons'..in ~ame c~pacity .. Cross. 

• debt!; ill th~ 'slime cap8.city ana right; ifud of 1:.he . < sameJtinc(an.d: q~alio/~· , - , , , 

is·._·. 



,-':~ - . ,,. ,:. '~ -'? -

. · .. ·· ·. P~Si\re. iaepj, • .A :·.&~ht ~upon··\vblcli, 'W 
agre~~~~, between: the. debtor >and-- ctedito~,~· _: ~o . 

;,'1 mtere$t is'· pays,.bJe;· --~- :distih~ished. ·rrom aetive 
. d~bt; Le~~ s.· debtupon whi.Chihterestls paya})le. In 
this sense, the terms '"active". -:and ,"passiven · are 
applied to certain. debts due from the Spanish 
government to ·Great Britain. · In another sense of 

. th_e words, a .. debt. is 11active u·or ''passive" according 
as the person of the creditor or debtor is regarded; a 
passive debt being that which a man owes; an active 
debt that which is owing to him. In this meaning 
every debt is both active and passive,-- active as 
regards the creditor, passive as regards the debtor. 

Privileged debt. One which is to be paid 
before others in case a debtor· is insolvent. 

Siinple contract debt. One where the contract 
upon which the obligation arises is neither 
ascertained by matter of record nor yet by deed or 
special instrument, but by mere oral evidence the 
most simple or any, or by notes unsealed, which are 
capable of. a more easy proof, and therefore only 
better than a verbal promise. 

Nature and Scope: 
At common law there was perhaps no action 

which had so extensive and varied in application as 
the of debt, since it was an appropriate remedy 
whenever plaintiff sought to recover a sum certain, 
or a sum which could readily be reduced to a 
certainty, irrespective of the manner in which the 
obligation arose or by what it was evidenced. 
Although seemingly there has been a difference of 
opinion between the courts and some of the 
elementary writers as to the exact scope of the 
remedy, the courts are not inclined to extend its 
scope. However, the scope of the remedy has been 
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the subject of the statutory regulation in some 
jurisdictions. 

While th~ action of debt is classified as an 
action ex contractu, yet, generally speaking, it is 
immaterial whether the obligation arose by contract 
or by operation of common or statute law, in what 
manner the obligation was incurred, or by what the 
obligation is evidenced; if it is for a sum certain, or 
a sum readily reducible to a certainty, debt will lie. 
So the obligation may arise from a simple contract 
either express 9r implied, or a contract under seal; 
from matter of record; from statutory penalties and 
obligations; and even from torts in some 
jurisdictions, usually by statute. 

As a general rule debt is the proper form of 
action to enforce a debt of· record, such as a 
judgment, whether it is a judgment of a court of the 
. same or a sister state, or of a foreign country. 

Since debt will lie only for a sum which is 
either certain or readily reduced to a certainty, 
ordinarily it will not lie when the cause of action 
arises from a tort where the damages. are uncertain; 
but when the · damages are rendered certain by 

. unrefuted affidavits of amounts owed for damages 
incurred by tort. In some jurisdictions the tort may 
be waived and debt maintained. 

Defenses: 
In.general it may ·be said that any matters 

which . show that ···defendant is not indebted. to 
pl~intiffin a sum .c~rtain of money .will ·constitute a . 
good::defense, whether :theaction l:>e. grounded upon . 
a ·.s.imple· .eont~act,. ~ sp·e.cialty, ~: judgµient, or -an 
o!Jliga~on,iMposed.bysta,~~-. . ,'•. -

. ·, ~ . - ,_ 

. ·J?i.rties.i · .-· 



.fite ~nlirai·•· rule:·ii'--~~t 'W-}t~~v~· If··~:·' ·.•· .. 
, c eex-tajll. is. dµ~ a. person/ he>may Diamtflin. an~ 11ction 
'. '.; ()f ..• d~bt 'thereon;.',.regard..lesS' of the . p~rsonnel. 'of .• ·. · .. 

•. plaintiff. : •. -~~ · action niay ·be· iµ.amtain~d by •the: 
United' States, by a s~te; . by:. beneficiari~s ·.in a 

· certificate · m .. · a mutual . benefit · association, by 
legatees, or by executo~s~ · 

Only those parties who are legally bound to 
pay the debt alleged to . be due should be made 
parties defendant, by the personnel of defendant 
ordinarily is imma,terial. 

Pleading: 
At common law the writ usually runs· in the 

debet and· detinet, although at present this precise 
expression usually is not required; yet it must be 
sufficiently technical to enable defendant .to 
determine the style ·of action. In some jurisdictions 
the debt must be demanded in· the writ as a 
particular sum; and while in other jurisdictions a 
f allure 'so to do is not fatal, yet the insertion· of the 
sum is regarded as the better form of pleading. 

It is a general rule that the declaration should 
conform to and follow the writ, summons, or 
praecipe, and it must be sufficiently technical to 
distinguish the form of action. The general rule is 
that the declaration should be both in the debet and 
detinet; but this is not always necessary; and where, 
as in the· case of an action against an executor or an 
administrator, the proper form of pleading may 
require that the declaration be in the detinet only, 
it has been held not to be a fatal defect to lay it in 
both the debt and detinet. The omission of both~ the 
debet and detinet is a fatal defect, when demurred 
to specially. In accordance with the general rules of 
pleading the declaration must, by definite and 
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certain allegations, aver every material fact which 
constitutes. plaintiff's cause of action. 

Plea: 
Non estFactum. A plea denying execution of 

instrument sued on. 
A plea. by way. of traverse, which occurs in 

debt on bond or other specialty, and also in 
covenant. It deni~s that the deed mentioned in the 
declaration is the defendants deed Under this, the 
defendants may contend at the trial that the deed 
was never executed in. point of fact; but he cannot 
deny its validity in point of law. 

The plea of non est factum is a denial of the 
execution of the instrument sued upon, and applies 
to notes or other instruments,· as well as deeds, and 
applies only when the execution of the instrument is 
alleged to be the act of the party filing the plea, ·or 
adopted by him. 

Special Non Ext Factum. A form of the plea 
. of non est factum, in debt on· a specialty, by which 
the defendant alleges that, although he .executed the 
deed, yet it is in law "not his deed, II because Of 

· certain special circumstances which he proceeds to 
set out; as, where he delivered the deed as an 
escrow, and it was turned over to the plaintiff 
prematurely or without performance of the 
condition.· 

Nul Tiel Record. No such r~cord. A plea 
denying the existence. of any·· such· record as that 
a]leg~d by the .plaintiff. It is the general plea'.·in an 
action of ·debt on· a ·judgment. . 

... ;· Judgmentpfri:u.l#el record.occur~·when som~ 
pleadµtg ·. d~nie.s the ~'ist,ence. of. ·a record· andis~ue 

•.. ·is·.·.·join~.; thereon; '·t}ie.' record ·:'being' . produced·.··~ 
_ ·¢ompared by the oourtwith) 'the :sta~merit J.ri_::the _ 

,: - • ~ • I • ' ; • -· • • ' ' , • '·'' ' ' : , / • / - \ • - ·, 
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· .. PIE1$cimg~hicii aftegelf it;' ~dftthei·~h'e~P~d)~' ... 
. . p~y· _asse~g- iu:, existence. : obtains . hid.gDlent;: if.· 
-·tb.~y .do -~O~. C<>;rresp~nd, the oth~r ,pflrty __ ,_obtahl.s 
judgme~t of nW tietrecord (h9 _sµch re~ord) 
. . Nil Debit. He' OW~S noth.ing ~ A- plea of· the 
general issue which .may -be: .asserted by· .. the 
defendant in an action. of debt pri a simple contract; 
and in all other actiOns of debt.-. which are not 
founded on a .specialty or conclusive record. 

Essentials:_ 
The "debt action" carries with it . the 

requirement of _certainty, the foundation of promise 
by express contract, and necessarily implies legality. 

· Where the action is brought on a contract · 
executed on one side a quid pro quo must be shown 
by the Plaintiff. That is a consideration must. be 
shown. 

Debt would not lie where there was a bilateral 
contract. 

Proof: 
The general rules of pleading which require a 

party to prove every material allegation of his. cause 
. of action or defense apply to the action of debt. 
Thus where a special contract is laid in the 
declaration is upon a simple contract it is not 
necessary in order to recover that he prove the 
whole debt claimed. So; where defendant pleads non 
est factum to a declaration ona specialty, plaintiff, 
it is held, must prove-the execution and delivery of 
the specialty. 

Evidence: 
The general rules of evidence in civil actions 
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· in regard to the burden of proof seem to apply 
without exceptions to the action of debt. 

Trial: 
The general rules applicable to the trial of 

civil actions seem to apply to the action of debt. 
Thus where the declaration is in separate counts on 
a judgment and a negotiable instrument which is 
the basis upon which the judgment was obtained, 
plaintiff is not required to elect whether he will 
proceed· upon the judgment or the instrument. 
While final judgment may be rendered on demurrer, 
default, or nil dicit, the whole and not a part only of 
the issue must be·tried; but this. does not preclude 
plaintiff, where his declaration contains both a count 
upon the note and an indebitatus count upon an · 
account stated, from disregarding the second and 
taking judgment for the amount of the note upon the 
first count, where defendant makes default. 
Judgment cannot be rendered while a material plea 
remains untired · .or undisposed of. In some 
jurisdictions where the judgment is rendered on 
demurrer, or by def a ult, or on nil di cit, a. writ of 
inquiry to assess the amount is unnecessary; but in 
other jurisdictions it seems that whenever damages 
are to be assessed a writ of inquiry is necessary. 
And_ it is also. held-that.where final judgment is by 
def a ult or upon nil debet, and the action is upon a 
bond or judgment, it should not be rendered by ·the 
court until evidence concerning- the amount of 
damages has 'been taken. A judgment by nil dicit 
operates subs:tantially as a judgment by default and 
admits every material ~legation of the decl_aration, 

· ·except :the· m~terial · ·a}legati~n of the ~ d~claration, 
~xc~pt th~. a.moun.~ of tile damages. -The. issue of}l ui 

. :ti~Freepro is~Q. issiie~-trl'1blebythe ~u~:alone-\ipon..--. : ' ' . , . ~ , . . . '- ' : . . ~- . " '' ·~ 



·····~:Pe#ion Ofthereci>td:··"fh~··~Cti~ .. niU$t~'> 
: definite. ' and :,certain> and, must_ conform to ··the 
· _evide~ce.' ·· , - ··· · ._., '. · · · 

Verdict and Judgment: ; · . . . 
. . In accordance with the g~n~ral nile applicable 

to' civil actions mere informalities in the form of the 
'verdiCt will not render it invalid. It must corr~pond 
to the issue presented and must di$pose of the whole 
def eJise upon whiCh ·issue has b.een joined; and if for 
plaintiff, it must be for a certain sum. 

The general rule that mere informalities in 
the form of the judgment will not render it invalid 
applies to a judgment in an action of debt. Thus it 
has been held not to be fatal that the· judgment is. 
entered up in the form of a judgment in assumpsit, 
if it is for the proper amount. 



Assumpsit 

Definition: 
Assumpsit. He undertook; he promised. 
Assumpsit, in the law of contracts, is a 

promise or undertaking, either express or implied, 
-made either· orally or in writing not under seal. 

A promise or engagement by which one person 
assumes or undertakes to do some act or pay 
something to another. It. may be either oral or in 
writing, but is not under seal. It is ·express if the 
promisor puts his· engagement in distinct and 
definite language; it is implied where the law infers 
a promise (though no formal one has passed) from 
the conduct of the party or the circumstances of the 
case. 

Practice 
A form of action which lies for the recovery of 

damages for the non-performance of a parol or 
simple contract; or a contract that is neither of 
record nor · under ·seal. A liberal and equitable 
action, applicable to almost every case where money 
has. been received which in equity and good 
conscience ought tobe refunded; express proDl.ise is 0 

not necessary to sustain ·action, but it may be 
maintained whenever any thing is received or done 
from the circumstances of ~hich· the l~w implies· a 
promise of compensation. . . 
· .. · . EZpress :asa;l,lmpsit. · An undertaking to ~do · 
some _flet,or.~to pay a;~uni.of.mpney.:tO an.other; 

. ma.iiifeste~' b!•: :express te~s. ~-' . . . · .. 
· ·"An. ~surilJ>$it1~ ''expr~~~~~.-if P't(.lm,isoi: p:u,1;8· his: 

-· - - . . . ·- ' - .. . ' - . ' >.' -· 
-,· ,.··_,," 



; \ ~: 

~,,. ·..,.·_ ' 

' engagement-in distmet~,defiilite~language.' - ·; 
An undertaking made ·or&liy, by ,writing not 

'urider _seat/ or. by ,matter-of' r~eord/to~·p¢~nn ~ct-or 
··tQ-pay·sum.,--ofmoneyto another.-- _ _ ._ . - -

- _- $pecitd assump~it is an:· action of: a~sumpsit 
brought upon an express oontract or promise. 

General( common or1ndegitatus) IJ.Ssumpsitis -
an action of assumpsit brought upon the promise or 
contract implied by law in certain cases. _ It is 
founded upon what the law terms an implied 
promise on the part of defendant to pay what, in 
good conscience, ·he is bound to pay to plaintiff. 

The action of assumpsit differs. from "trespass 
and /;rover, which are founded on a tort,-not upon a 
contract; from covenant and debt, which are 
appropriate where the ground of recovery is a sealed 
instrument, or special obligation to pay a fixed sum; 
and from replevin, which seeks the recovery of 
specific property, if attainable, rather than of 
damages. 

General aSS\lmpsit will not lie where there. is 
an express contract except: 

- One- Where the express or implied contract has 
been abandoned or extinguished. 

Two- Where defendant prevents the plaintiff from -
performing. 

Three Where there is an executed contract. -
Four- Where performance is impossible in law. 
Five- For extra work done outside of an express or 

implied. in law contract. 
Six- Where an express contract or an implied in 

law_ contract is void because as where the 
contract is unenforceable under the statute of 
Frauds 

Plea 
Non Assumpsit is the plea for general and 
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1'· I, 

special assumpsit. 
AssUI11.psit on quantum meruit.. When a 

person employs another to do work for him, without 
any agreement as to his compensation, the law 
implies a promise from the employer to the 
workman that he will pay· him for his services as 
much as he may deserve or merit. In such case, the 
plaintiff may suggest in his declaration that the 
defendant promised to pay him as much as he 
reasonably deserved, and then aver that his trouble 
was worth such a· sum of money, which the 
defendant has omitted to pay. This is called an 
"assumpsit on quantum meruit''. 

· Indebitatus assumpsit. Being indebted, he 
undertook. A common-law. form of action. In its 
specific sense,_ that form of assumpsit which is 
available for the recovery of any simple common-law 
debt without regard to any express promise to pay 
the debt; in its enlarged sense, a remedy embracing 
all cases in which the plaintiff has equity an:d 
conscience on his side and the def end ant is bound by 
ties of natural justice and equity to pay the money, 
even being applied to all the common counts, namely 
the quantum counts, the money counts, and the 
count upon an account stated. 

lndebitatus nunquam. Never indebted. 
Common Counts· 

Common counts. are the. various forms of an 
action of assumpsit, as' follows: . 

Mon(JJy: counts are those· forms- ·of general 
assum.psit or the ~oinmon counts which comprise the . 
following:, 
. . · ln8Um.ul .· . COIJ:J.put;as8en:t. · .... Literally~ tl?-ey .. 
aQcounwd tOgether~ 'Wheg: _an· a:ccou~t. has be.en · 

: __ stated;·_· 'and·' a· baiilnce::-'asocertaine&~bet\lieen ·.the 
· __ pa~i~s,,·th~y· are)nii~l:~·have ~~mpu~~~-torether, · 

' 1 . ~. . 
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'lindihe ~Qtiiit du~ .. may be ~tovk.i;a,ih.aii ~ · .... · 
,·-~f-assumpsit;whic~-co9Idno~hayeoeendo~e,·ifthe- · 
. defendant had· been -th~·m,ere baUiftorparfu:ier of tlie. 
plaintiff, and therehad:beenno settlepi.ent.made;.for·· '. 

. , in th:at · cas.e, . the remedy . would ·be an action of 
· account render~ or· a bill ill chancery; It is usual in 
actions ·of assurnpsit,"to add a co-q.nt c~mmoruy called' 
insimul computassent, or an account stated. 

Money had and-received. One of the money 
counts of general assumpsit or the common counts 
which lies upon an express promise, if nothing 
remains to be done but the payment of money. It is 
not dependent, however, upon an· express promise, 
or even upon one implied in fact, but lies in all cases 
where one . person has received money or its 
equivalent under such circumstances that in equity 
and good conscience he. ought not to retain it and 
exaequo it bono it belongs to another. . This is so 
whether the money was received from the plaintiff 
or from· a third person. 

Money lent. One of the common counts which 
lies to recover back money loaned. It. cannot 

· otherwise be maintained; for example, it will not lie 
to recover interest on an assessment levied on the 
defendant"s land. 

Money paid The common count for money 
paid, laid out and expended, which lies when the act 
of paying out or expending the money was the result 
of an express or implied contract or gives rise to a 
quasi contract. But one cannot by a voluntary 
payment of another's debt make hiip.self creditor of 
that.other. 

Assumpsit for money paid will not lie where 
property, not money, has been paid or received. 

But where money has been paid ·· to the 
defendant either for a j~st, legal or equitable claim,_ 
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although it could not have been enforced at law, it 
cannot be. recovered as money paid. 

Pleading: 
Generally, it may be said that the declaration 

must contain all that it is necessary for plaintiff to 
prove under the plea of the general issue. Counts in 
assumpsit, which aver defendant's undertaking and 
a· legal consideration therefor, the breach of 
defendant in· failing to keep that undertaking, and 
the injury to plaintiff therefrom, are generally 
sufficient. Surplusage will not vitiate a count 
containing sufficient · averments. One good count 
will sustain a declaration,. as against a general 
demurrer. 

Qunatum Meruit. As much as he has 
deserved. When a person employs another to do 
work for him, without any agreement as to. his 
compensation, the law implies a promise from the 
employer to the workman that he will pay him for 
his services, as much as he may deserve or merit. 
In such case the plaintiff may suggest in his 
declaration that the defendant promised to pay him 
as much as he reasonably deserved, and then aver 
that his trouble was worthsuch a sum of money, 
which the defendant has omitted to pay. This is 
called an assumpsit on a quantum merut. 

When there is an · express contract for a 
stipulated amount and mode of compensation for 
service, tlie. plaintiff canno~ abandon the contract 
and resort fu an ·action -for a quanttim merit on an 
iJ;nplied assum.psit .. 

QuaD,f;JiJn Valebat~ ·As:·much_ ~s it ~a$· worth~· 
. ·When Joods are·• s~ld~ ·. 'Wit~oµ.t~·specifying ~y._price; 

.· ~he·la,.W: implies.;a.·pr~$~e. ·fyom: the .. btiyej-_~·the: 
... s~ller that he Will pay hi.Di for.-th_ent u~inuch :a~tth~ey ", 

.- - . - '., . ., ' - . . : . ! ~ ' ' - - - . ,· - ' ~· . ' - . - . . ', •. ~ 
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'.Wer,e:-~Qrt6.: :~ • , _ _. , : , _· , .. . _·_· ·. ·. _ . < .· . . 
--~-.-, The·_~plilintiff·may,~--in sueh·: ca~;rs~gg;est-_in 

this decl~ation_::-tliatt)te' defeildant proniised to pay -
)h~_as much-as·th'e said foods were worth, and then' -

-aver ·that ·they'. w~re _.w;orth so much, _which- the 
defendai;it has refused-to pay. 

·Parties: 
. Assurnpsitmust be brought in the name of the 

party really interested,· except in jurisdictions which 
hole th.at plaintiff must be privy to the express of 
implied promise· declared upon. In these 
jurisdictions, assumpsit must be brought in the 
name of the party who is . privy to- the . promise 
declared upon. Nonjoinder or misjoinder of parties 
plaintiff may, in some jurisdictions, be shown under 
the general issue. In one state it has been held that 
the objection must be taken by plea and abatement. 

Joint promisors should be jointly sued, or a 
showing made that a promisor not joined is 
incapable of being sued. Advantage can be taken of 
the non joinder of defendants, however, only by a 
plea in abatement a common law or by answer or 
demurrer. It cannot be shown under the general 
issue or the general denial. 

Assumpsit will lie on an implied promise 
against an individual. This, it has been said, is the 
rule based on common-law principles and not in 
consequence of any specific sfa:1tutory enactment. 
Whenever a corporation is acting within the scope of 
the legitimate purposes of its institution, all parol 
contracts made by its authorized agents are express 
promises of the corporation, and all duties imposed 
upon them by law and all benefits rendered at their 
request raised implied promises, for the enforcement 
of which an action lies. 
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Evidence: 
The burden is on plaintiff to prove the 

contract and the breach assigned in his declaration 
by evidence sufficiently clear and satisfactory to 
enable the jury to intelligently make the necessary 
findings. If the evidence· deduced is so vague and 
unsatisfactory that no findings can be intelligently 
based upon it the necessary result will be a verdict 
for defendant. 

The burden is on defendant to prove the 
amount of a set-off claimed. And, if it is set up, in 
defense to an action of assumpsit, that plaintiff and 
defendant are partners, the burden of proof is on 
defendant to show the existence of the partnership. 

The presumption of an implied assumpsit may 
be repelled by evidence. of a special agreement or of 
general usage of the relations between the parties 
and surrounding circumstances. 

Trial: 
·Plaintiff who has declared upon the common 

counts and also upon special count ·cannot be 
compelled, on the trial, to elect upon which count he 
will proceed. It has been said, however, that a 
motion to require plaintiff to elect between common 
and special counts in his declaration ought. to be 
granted where the grounds for recovery thereunder 
may be inconsistent with each other; or else the trial 
judge .·should restrict recovery under the -special 
counts to items whichfall within the precise terms 
of the ~greemen~on·which the count is· based. · , 
. . The question whether there ~s a . contract, . 

. '. express or 'impliett between the- p~ies 1n one for 
thejury .. - _ _ · · · 

· . . . 'The principles. govenrin.g: instructfons:in._·civ~ 
·a~tio~~<g.e:1'.er~ly .applyJn'aetiO~.of:a$SUDJ.p$it._ · · 

• ·,:-\ - , '• '- \ . ~ • ... " - • r . - ' -._· •' . -

--~ .. '' ., ' 
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::.·. · , ~n~t~nd&rlt·~'~lli, · · 811.·· ~ .• cii6Ji ·:" Qr:'. asSUtitp$it~ .,is:•· .. 
entitl~trt0 :a trial by Jliri; un:Jess a ~ry~i$ W'~ived:/ 

'.; • •c ' ": - ' • ' ~ - ! - - ,.; • •' ~ - • ·. - ' • ' -

.~Verdtrit: . . 
. . . . . A verdict: for.· plaintiff .shoµld-: as~es.s. the. 

· amount of damag~sto~.whfohhe is-entitled .. -A mere 
finding f 9r. him is not a· sufficient foundation for a· 
judgment. A general verdict will be upheld. where 
there are several counts, if any one of the -counts is 
good. 

Judgment: 
A judgment in plaintiff's favor in assumpsit is 

that he shall recover a specified sum assessed by the 
jury or on reference to a master for damages· 
sustained by reason of defendant's.nonperformance 
of his promises and undertakings and for full costs 
of suit, unless deprived of the right to costs by virtue 
of some statute or some default of his own in not 
proceeding in some inferior court having jurisdiction 
of the action. A judgment substantially good will be 
upheld, although not technica:Ily expressed. 

It has been held that, on the overruling of a 
demurrer to a declaration containing the common 
counts, final judgment cannot be rendered without 
a writ of inquiry to ascertain the damages. It has 
also been held that final judgment cannot be taken, 
on the overruling of. a demurrer to a count of the 
declaration, if defendant has interposed a plea to 
another count, and the issue raised by such plea has 
not been disposed of. 

Recovery: 
The damages to. be recovered must always 

depend upon the nature of the action and the 
-circumstances of the case,' and ordinarily plaintiff is 
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limited in ascertaining.the damag~s arising directly 
form the breach of the.contract. The willfulness or . 
wantQI)n.ess of the breacb and other circumstanees · · 
. incideD.t~ly connected therewith have no,thing to.do· . 

. <witJi tlie. case~ .Th~ sole' .ques"tid1'-is. w~at i~· ·the 
. , p~u)liarY 'vSJue/·o{ tlte. ·<»~~a~ ··l':i~ht' ·tajten Jroll1 

,. · .. ·'t· . ··tiff' ·, .· ,· •' ' . 
'.'~ .·p :a:ui .' ,:•i, 

-.- '' 



,, ("·.'i 

- .· ·I)ef,~jti9ns-an<J~Dis~meti,o_ns:. ~ _ . _.· __ 
-· ... 'frespass. · Afi tmia~r-aet conuni~d:with- :violence, 

·vi ,et Minis, to th.e :person, pr()perty'' or relative rights 
of another. Every· f elori.y -Jn.eludes a ·-· tresj>ass~ in 
common.·· parlance, which· acts ~a.re not in general 
considered as tres.passes, _ yet . they subject the 
offender to. an action of trespass after his conviction 
or acquittal. 

In ·practice the action of ·trespass is a civil 
_remedy. The term civil remedy is used in opposition 
to the remedy given by indictment in ·a criminal 
case, and signifies 'the remedy which the law gives 
to the party against the offender. 

In cases of treason and felony, the law, for 
wise purpose, suspends this remedy in order to 
promote the public interest, until the. wrongdoer 
shall have been prosecuted for the public wrong. By . 
common law, in cases of homicide, the civil remedy 
is merged in the felony. 

There is another kind of trespass, which is 
committed without force, and is known by- the name 
of trespass on the case. This is not generally known 
by the name of trespass. 

Elements and Acts Constituting: 
The following rules characterize the injuries 

which are denominated trespasses, namely: 
One-- To determine whether an injury is a 

trespass, due regard must be- had to the nature of 
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the right affected. A wrong with force can only be 
offered to the absolute rights of personal liberty and 
security, and to those of property corporeal; those of 
death, reputation and in property incorporeal, 
together with the relative rights of persons, are, 
strictly speaking, incapable of being injured with 
violence, because the subject-matter to which they 
relate, exists in either case only in idea, and is not 
to be seen or handled. An exception to this rule, 
however, often obtains in the very instance of 
injuries to the relative rights of persons; and wrongs 
offered to these last are frequently denominated 
trespasses, that is, injuries with force. 

Two-- Those wrongs alone are characterized 
as trespasses the immediate consequences of which 
are injurious to the plaintiff; if. the damage 
sustained is a remote consequence of the act, the 
injury falls under the denomination of trespass on 
the case. 

Three-- No act is injurious but that which is 
unlawful; and, therefore, where the force applied to 
the plaintiff property or person is the act of the law 
itself, it constitutes no cause of complaint. 

A battery is the unlawful touching the person 
of another by the aggressor himself, or any other 
substance put in motion by him. It must be either 
wilfully committed, or proceed from want of due 
care. Hence an ~jury, be it ever so small, done to 
the person of another, in an angry, spiteful,· rude or 
insolent manner, as by spitting in his face, or any 
way touching him in_·anger, or violently Jostling him, 

. are batteries·_in the:eye-0f thidaw~·- Ail.d.any .thing 
_attached·to :the per~on; · p~attakes pf its .invi9lability; ·. 
·.if,.-ther¢fqre, .A.,strikes:a~ane. in-th~ hands. of.B, 'it.is': 

- (i · l:iatteey.,, · · _ • , ,. . . . · · · .· . · 
·' ··· - 1\·. batt,ecy. 'Dia~· b~a :j~tifi.ed, . 9ne·:·0

- · o~ ~e. 
\.·'·· 

.- ,-



:'~~d: ·or_· :tne.·. pm:~~ ::?el11tJo~;::~TW:~~~ :.,~.-:~iii .tlie __ ,·_._ 
· · exercise~- Of·'.· an· :office; .. Thr~:-'" ·, -~d.er·: prO<ie$8 of a 

.·court ofjustfo~ orothe~Jega.l.tribun~l; ~6ur~:· ULaid ·. 
of :_an authority'in-'law; 'aricl]astly, as· a·necessafy 
means of defe11~~ · , · . . . · _·· 

First--. As a salutary_mode_ofcorrectfon. For 
example: a parent may ·correct his child, a master 
his- apprentice, a school-master his scholar; and_ a 
superior officer, one under his command. 

2nd-- As a means to preserve the peace; and 
therefore if the plaintiff assaults or is fighting with 
another, the defendant may lay hands upon him, 
and restrain him until his anger is cooled; but he· 
cannot strike him in order to protect the party 
assailed, as be may in self-defence; also, 

Watchmen may arrest, and detain in prison 
for examination, persons walking in the streets by 
night, whom there is reasonable ground to suspect 
of felony, although there is no proof of a felony 
having been committed; also, 

Any person has a right to arrest another to 
prevent a felony; also, 

Any one may arrest another upon suspicion of 
felony, ·provided a felony has actually been 
committed, and there is reasonable ground for 
suspecting the person arrested to be the criminal, 
and that. the party making the arrest, entertained 
the suspicion; also, 

Any· private··individual _may arrest a felon; 
also, 

·It is lawful for every man to lay hands on 
another to preserve public decorum; as to turn him 
out of church, and to prevent him from. disturbing 
the congregation or . a funeral ceremony. But a 
request to desist should be first made, unless the 
urgent necessity of the case dispenses with it. 
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Thirdly. A battery may be justified under the 
process of a court of justice, or of a magistrate 
having competent jurisdiction. 

Fourthly.· A battery may be justified in aid of 
an authority in law. Every person is empowered to 
restrain breaches of· the peace, by virtue of the 
authority vested in him by the law. 

Lastly. A battery may be justified as a 
necessary means of defence, One-- Against the 
plaintiff assaults in the following instances: In 
defence of himself, his wife, his child, and his 
servant~ So, likewise, the wife may justify a battery 
in def ending her husband; the child its parent; and 
the servant his master. In these situations, the 
party need not wait until a blow has been given, for 
then he might come too late, and be disabled from 
warding off a second stroke, or from protecting the 
person assailed. Care, however, must be taken, that 
the· battery do not exceed the bounds of necessary 
defence and protection; for it is only permitted' as a 
means to avert an impending evil, which might 
otherwise overwhelm the party, and not as a 
punishment or retaliation for the injurious attempt. 
The degree of force necessary to repel an assault, 
will naturally depend upon, and be proportioned to, 
the violence of the assailant; but with this limitation 
any degree is justifiable.· 

A battery· may likewise .·be· justified in -the 
necessary defence of one's property; if the pl~intiff is 
in the act of entering peaceably upon the defendant's 
land,·- or having _·entered;· is _discovered, not 

-committing violence, ·a request to depart is necessaey 
' m the first instance; an~ ift4e plaiptiff refuses, the _ .. -
~~fendant ~ay ,~~~'~ ~d not till_·then,· g~Atly- Jay 
hands: upo!J thEf plaintiff tO }·~m~ve hint fr()m .t!J.e 
· ~los~; · · and ,-_for .thiS pµrptl8~;-,fii:ay -use,.- if ·neeessai-y; 

• I', • .\,. • .· \•'": '• • ' ' ,,, • • ' '• 



. , . 

allY d¢~'.of-~Shortots~~p~~ ~· ...• ·. 
-__ ·by · thrusti:ni hiln off.' ·.· if ·-the piaiJitiff resi.Sts, . the·. 

def~ridan.t' ma:y oppose .force.~ to . force.' . But .if ,the 
plaintiff is in the act of forci~lY en~ring upon ·the, . 
land, or havirig entered, is dis~overed subverting th~ 
soil, ·cutting; down a tree ·or the· Jike,. a ·preyious 
request is :unnecessary, ·and the -defendant may 
immediately lay hands upon justify a battery in 
defence of his personal property, without a previous 
request, if another forcibly attempts to take away 
such· property. 

Persons Entitled to Sue: 
Generally speaking any person may maintain 

trespass to realty who has sufficient. possession of 
the land although title is in another. A person 
seized of an estate in reversion or remainder, 
whether it be ·in fee, or for life or for years, may 
maintain trespass ·as may also a minister in 
possession of land occupied by him as a parsonage. 
If the land is unoccupied, the owner alone may sue. 
Action for. trespass to the person should be brought 
by the person injured. 

An action of trespass not being assignable, as 
assignee of the action cannot sue, except where 
authorized by statute. An assignee of the equity of 
redemption in possession, however, may· maintain 
the action. 

Persons Liable: 
In general where the act of trespass is done 

by one person other independent persons are not 
liable for the act. A person present at a trespass but 
taking no part in it is not liable for it, nor is one 
having more 
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Defenses: 
A defense must be substantial. That the 

entry was peac~~.able is no defense, nor is the fact 
that a third. person also trespassed on the land, or 
that his wrongful act contributed to the damage. If 
a justification is joint, it must be good or bad as to 
all. 

Good faith. Where defendant had a right to 
do· the act his motive is generally immaterial; but 
the act ·must have been done in the intentional 
exercise of the right. Generally, good faith, or that 
defendant acted on advice of counsel, is no defense, 
at least if full disclosure of the facts was not made. 
Hence, a bona fide claim of right either to real or 
personal property constitutes no defense tO trespass, 
although the belief was unintentionally induced by 
plaintiff . 

. Accident, if entirely unavoidable and without 
the doer's fa ult has also been held to be an excuse. 
Physical duress has been held a defense, as where a 
tenant or some member of his family is, through 
illness, obliged to remain in a portion of the demised 
premises after expiration of the lease. 

Benefit to property. A trespasser on real 
estate may not, when compensation is demanded for 
his trespass, urge in defense that he has benefited 
plaintiff by his wrongful acts. 

Injunction. An injunction against· plaintiff 
forbidding him· to assert any right in land is a good 
defense in trespass, although an appeal is pending; 
but'. an injunction in. plaintiff favor against further 
trespass· by defend.ant will.not preventrecovery for 
'trespasses. 'whether· :do~e .prior tO or ._ciuriQ.g 'the · · 
period~coveredby it:-··: . ,· . . · · . . . . .. . . 

. A.n()ther aetron p~ndmg. The· ·pe~d~ncy_\of,o' ·· 
. . . a.Jl.other aetiOn,;~··!he.lln~ted' ·stl).~s: eO,ti~ inyolylllg .. 



tit1E1tii'.p~~rtY µipi~filrfli~s~n·)>ut~:Whicli· . 
; nef¢ndant:"is'not A party .does:;tiQt ,pi-ev~nt-l'eCQveey{ 

~'._ . ' . ' . . ' " ' - ' -- .. - - . - .- . - . . --~ ~ . : . - - - - ' . . ' 
~ I ~IJ 

Nature and"'Forln: · . . . 
. . · · ~~spaSs-is ~ action. at. la\V for :danutges. ·It 
is: an action -m personrun and not in . rem. ' and 
_ordinarily· the only redress available· therein is 
damages. However, in · sonie cases an action in 
equity . for an injunction and damages is also 
available. An incidental injunction lll.ay sometimes 
be granted to prevent further acts of trespass; and 
a landowner may compel a trespasser to withdraw. 
In connection with the foregoing rules, it has been 
held that accounts between the parties· could not be 
adjusted in a trespass action, that plaintiff's rights, 
as to the ·character of a division fence, were not 
involved, that the jury could not establish a disputed 
boundary, although the true boundary may be a 
proper subject of inquiry, and that the court could 
not give 'possession of the land and would not grant 
a rule to stay waste. 

Damages: 
Trespass lies for the recovery of dam.ages 

which are the natural and necessary consequences 
of a tort committed with force, while, if the injury 
results from mere negligence or is not the immediate 
consequence of the act complained of, the 
appropriate remedy is case. It is not necessary that 
the particular injury should have been contemplated 
if some injury was the unavoidable result. Damages 
cannot be recovered twice over under two different 
forms. 

Criminal Trespass: 
At Common Law. No trespass to property is 

41 



a crime at common law unless it is accompanied by 
or tends to create a breach of the peace. This is so, 
although the act be committed forcibly, willfully, or 
maliciously. Some.thing more must be done than 
what amounts to a mere civil trespass, expressed by 
the terms vi et armiS', the peace must be actually 
broken or the act complained of must directly ·and 
manifestly tend to it, as being done in the presence 
of the owner, to·his terror or against his will. But 
when a trespass is attended by circumstances 
constituting a breach of ·the ·peace, it. becomes a 
public offense subject to criminal prosecution. 

· Rights Acquired by Trespassers: 
A trespass action settles nothing but the 

damages sustained by the occupancy of the land up 
to the time of the trial. A mere trespasser on land 
acquires no rights in the property trespassed upon, 
against the owner of the land, nor· right against the 
owner to compensation for benefit rendered by the 
trespass, the owner being entitled to the fruits of the 
trespass. The recovery of a judgment for damages 
for a trespass to land does not operate to transfer 
the title to the property to defendant, either before 
or after satisfaction, and recovery of damages for the 
breaking and entering only does not vest in 
defendant title to part of the realty severed by him. 
Nor does the severance from the realty give title to 
the thing .severed, even against a stranger, and the 
trespasser can therefore ·bring no. action if to 
maintain· it he. must establish the ownership. . In 
gerieral.atrespasserwho takes and holds possess!on 
of land for a period short of an·adv~rse: holding ·for 
the peri()d:Qf :th~· statute_.· ()f. limitation$ • ac<n1ir~s no' 

· riglits.agafustthe ownei-:w inl.prove~en~~·the,ein, · · · 
· · . 'but.: by.:.st$tlite.- in·~,~91ne·· s~tes·:P:Qsse$~i0n.c .ror_a. 

- .··' ' . -'. -, '. 
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sh,qrter · ;'~e';: gJves· , 1i<. r1g}ltr w·: ~e:· ·valtie of .. 
ilnprovement~·niad&.by. the·tf~spasser.· A tre$pas$er 
camiot mitiate -~legal right-'W:hieh, is depend~nt 'for 

. its inception uporfa rightful'entry, but it has J;>een 
·held 'that_. a: stranger·· to .-th.e i>wrter- ·of. the riparian 
rights. was· liable ·fQr willfUlly relea~ing ·a catch of 
fish made by a trespasser. Pef end·ant iii trespass de 
bonis does not acquire title to the goods before the 
judgm~nt is satisfied, but satisfaction of the 
judgment vests the title in him, which relates back 
to the time of taking. A trespasser, however, who 
has obtained possession of the· property, whether it 
be real or personal, may maintain any action which 
can be supported by merely establishing possession, 
and may be described as owner in an indictment for 
larceny; and an owner who is out of possession 
cannot transfer his title, unless he is aided by 
statute. 
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.. Trespass Outline 

Tr~spass is either by doing wro;ng to: 

I. the Body: 
A. 
B. 
c. 

. D. 
E. 
F. 
G. 

Menace. 
Siege. 
Assault . 
Battery. 
Wounding. 
Imprisonment. 
Imprisonment till they make: 
i. Fine. 
ii. Acquittance. 
iii. . Statue. 
iv. Obligation 
v. Find Pledges. 
vi. Release. 
vii. Oath. 

II. the Chattels: 
A. Reals: 

i. Sons. 
ii. Daughters. 
iii. Nieces and ·Nephew. 
iv. Ward. 
v. Woman. 

_ vi. Servant. 
vii. . . Prentice. 
viu:· .- Tenants. 
ix ... · .··Prisoner. 

· x.· . :captiv~.· . 
_.:_:f>ersonai:'•.-·-.:; · _}. · .. 
· .. i. ' . ~:Lef!d aylay; ~bcl~et . 



.. ii:­
ii.L 

,_''iv •. 
v .. 
vi. 
vii.. 
viii. 
ix .. 

''Cl\ase:/~·­
, -t9-C~tcli anclIJ,laite_:­
''War0upon _, 

f.\Ullt and: siay. 
·n1st:ract. 
Drive. 
Treat~g war~ 
Beating. 
Loud sounds. 



Larceny 

At Common Law: 
Larceny at common law may be defined to be 

the taking and carrying away from any place, at any 
time, of the .personal·· property of another, without 
his consent, by a person not entitled to the 
possession thereof, feloniously, with intent to deprive 
the owner of his property permanently, and to 
convert it to the use of the taker or of some person· 
other than the owner. In some jurisdictions the 
intent of the taker to convert the property to his own 
use or to the use of· some person other than the 
owner is not an essential element of the offense, and 
hence in these jurisdictions the last clause of the 
definition must be omitted. It is by one or more of 
the elements. composing this definition that larceny 
is distinguished form burglary, embezzlement, 
extortion, false personation, false pretenses receiving 
stolen goods, and robbery. "Larceny" comprehends 
"petit larceny" as well as "grand larceny." 

Subjects of Larceny: . . .. . 
. Must Be Something Gapable of Ownership. In 

order th.at a thin.g. may be the subject .of larceny, the . 
f~st essential it1.that it be . something whfoh· is 
. C·apable . of mdividual. Ownership, for·' if 'th~ thing· 

:~ stolen ·is · son;ietliini 'in· '1Vhich · 110 011e · can have 
·_

1
,property,. ·the:.a~·~<>f<~mg.· it; .El}thouglli~ ·may 

: coD.stitu.te~ :.s:ome (Jther,:'eriine, is not. larceny. . . 
' • ·' ' ' ' ; ' • ,_ • - •'. ' • - • ' ,• ' -.>... .... '.' -· • ~- .' > 
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~, ·Elements of Larc&~y:- ; " . .·. .. . .· . . . . .. ··· _ 
.. ·.· , Takhlg aiid·C~g\~way~<· To ·constitute,> 
~·larceny the ru-s~·eisenti.al ls that the_thing·whicpis· 

the stibJect of. the :crime sliouid ·be taken from the 
p9ssession of~ the o:wner .into the--possession .of ·the 
thief, and be carried. away by' h~, 'for until this is 
done there is no larceny, however definite may be 
the intent of the prospective _thief to commit the 
theft, and . however elaborate his prepar·ations for 
doing so: .This was ·the rule at common law and 
seems to be the rule under most corporate States by­
laws. 

Who May Commit Larceny: 
Possession· Lawfully Acquired. One who is in 

lawful poss~ssion of the goods or money of another 
cannot com;m.it larceny by feloniously converting 
them to his· own use, for the very obvious reason 
that larceny, being a criminal trespass upon' the 
right of possession, cannot be committed by one who, 
being. invested with that right, is . consequently 
incapable of trespassing upon it. 

Some one who merely aids a person _in 
_possession to convert the goods of another is not 
guilty of larceny. 

Principals and Accessaries: 
Commonly. Participants in the commission of a 
larceny are criminally liable either as principals in 
the first or second degree, or as accessaries before or 
after the fact, if the grade of the offense committed 
by· them constitutes a felony; but if the grade of the 
offense is only a misdemeanor, no distinction is 
made as respects the criminality of those 
participating in it, and all are equally guilty as 
principals. 
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Single and Successive Larcenies: 
Taking Several Articles an Once. If several 

articles ar stolen form the same owner at the same 
time and place, only a single crime is committed. 

Successive takings from the Same Place. 
Where the property is stolen from the same owner 
and from the same place by a series of acts, if each 
taking is the result of a separate, independent, 
impulse, each is a separate crime; but if the 
successive takings are all pursuant to a single, 
sustained criminal impulse and in execution of a 
general fraudulent scheme, they·together constitute 

- a single larceny, regardless of the time which may 
elapse between each act. 

Taking from Different Places. The taking of 
separate articles belonging to the same owner from 
different- places in the same building, pursuant to a 
single criminal impulse, is usually held to constitute · 
a single larceny only. 

Taking a Receptacle and Its Contents. One 
who takes a thing in which another thing is 
contained may be convicted of stealing either of 
both, but the taking constitutes a single crime and 
cannot support more than on indictment. 

At Different Tim.es and Places. If, however, 
articles belonging to different owners are taken at 
different times or from different places, it is usually 
held that each taking is a distinct and independent 
larceny. A short spa-ce of time and distal).ce will 
have this effect. 

Kinds· and Degrees of ;Larceriy: . 
At common law, larceny-is distinguished.-~· 

_either ·• shnple: ·larceny, ··· which _ is_ - plain . . th~ft .. , 
.11n~ecpmp~8.ni~-.~·-.·,wit11_. :· ... ·any·c··-· ·0th.er'-.. '··atroeiOus 

: .circumst~ufoes;·prmixed<>t compound lareeny' wliiCh . 
- • • ' \ • ' : • ·-, '- • • •• • '. '' ' '• ~ ' • • • • • "";' > ·, - - ' - ~ - • • I • • • • • 

-.'.4s· 
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< 'ca}~1iicl~ kit'~.~ ~g~a~iifQf·ii'UJ~Ilg:~ .· 
. - 'one•s house or :pe~Qn~::·simple~laree,ny'-s.t eomJI1€>n 
-_law-was8Iso divided 'iilto:-g1-luld 1ar~ny; wlierethe 

prop:erty stolen 'exceeded m value twelve- pence, 'and 
petit'l_arceny~ ·where the valti~- ~as twelve ·pence or. 

' under; ' but both - were felonies' . and were 
distinguished by the punishments inflicted~ that of 
grand larceny being death, - and of _petit larceny 
whipping or some corporal . punishment. In 
distinguishing between grand and petit larceny the 
criterion of value has been said to be the price which 
the subject of the larceny would _bring in open 
market. 

Attempts to Commit Larceny: 
An attempt to commit larceny is a crime at 

common law.· 
The essentials of the crime are: 1st-- An 

intent to commitJarceny. 2nd--_ The doing of some 
overt act or acts which would, in the usual and 
natural course of events, if unhindered by 
extraneous causes, result in the commission of -a 
larceny. 3rd-- A failure to consummate the larceny. 
This third element is as important as either of the 
others, for if the attempt is successful, the crime of 
larceny is complete, and there can be no conviction 
of the attempt to commit it. Mere preparation for 
the commission of larceny has usually been held not 
to be an overt act sufficient to constitute an attempt 
to commit the crime, but the contrary has been held 
in a few instances. 

Indictment, Information, or Complaint: 
An indictment, information, or complaint for 

larceny must allege with reasonable precision and 
certainty, by positive statement and not by 
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inference, all the facts necessary to· constitute the 
offense. 

Naming the offense. The indictment need not 
in the inducement name the offense as larceny, nor 
need in explicitly allege that the grade of the offense 
is grand or petit larceny; nor is the indictment bad 
if it names the offense wrongly in the inducement, 
as by calling it "embezzlement" or "burglary." 

. Surplusage. If the indictment contains a good 
charge of larceny, but contains additional useless 
allegations, these allegations will not harm the 
indictment if it is not thereby rendered so prolix as 
to prejudice accused in making· his defense. 

Conclusion. An indictment charging the theft 
of a thing which was not·· a subject of larceny at 
common law is bad if concluding as at common law. 

Issues, Proof, and Variance: 
- Since the plea of not guilty puts in issue every 

material allegation of the indictment or information 
upon which accused is being tried, to justify a 
conviction of larceny in any of its grades or degrees 
it is necessary for the· prosecution to prove beyond a 
reasonable doubt all the essential ingredients of ~he 
offense charged, that it was committed by accused 
within the venue as laid in· the indictment prior to 
the finding thereof, within. the period of time 
prescribed by th.e statute of limitations, and 

· subseqµent to ·the P.assage of the act under which 
the indictment is broµght~ . . 

Evidence: 
The. gener~l ."rules. controF~he· burde:n of proof 

in prf)s~cutions f orl:Ri•eeny •, . ' , . . .. 
, .. ~ 'f4e .. burdenfis on~the·prosecution.~~. establish. : 

:· t\l~~julli,·of:·a~$ed~ that~ls~ to -prove,.eveey-fact·and· 
' • ~ . • .. ::._ ' ·' • ' ' • ,. . ,' ., • ' . : , J • ' ' ,, . ' - .. - ' ' ~ -. - ., 

)5():-··· • - - ,t 
,,. ' ... 
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··.• ·~~~ .41cli.,-"~sl3~ti#tc)·t,he .~ilt #hK~ 
: !lccused, or,, _as fr~quently 'st~te,d, . to , pr_ove ~eveey . 
essential-~l~rnent.ofthe crime charged~.iind to·prpve 
each item . as 'though :th'e· whole . issue' rested on ·.it, 

, except m- so far'~~aS- a statute ~stablishes a different 
'rule.: Stated in another way, the rule' is that th~ law· 

· does not cast on accused the_ b'Urden:of satisfying the· 
jury of his innocence. The :burden. of proof does not 
shift on the_establishing·of a·pri.ma facie case by the 
prosecution, but continues ·on the prosecution 
throughout the trial and until the verdfot is 
rendered and defendant's guilt is established beyond 
a reasonable do-ubt. . Where· the crime charged is 
distinguished into degrees, the burden of proof never 
shifts from. the prosecution to accused in respect 
either to the degree charged or to the essential 
elements of that degree. 

Corpus Delicti. The prosecution has the 
burden of proving that· a crime has been committed 
before the jury proceed to inquire as to who 
committed it. 

Intent and Motive. The burden is on the 
prosecution to prove that accused had the specific 
intent involved in the charge, or to show facts from 
which .it.may be presumed. It is not incumbent on 
the prosecution to prove either the presence or the 
absence of motive. 

Time: 
The prosecution has the burden of proving 

that the offense was committed within the statutory 
period of limitations, and if this is not done a 
conviction· will· be reversed. So also it is for the 
prosecution to show that the crime was committed 
before the indictment was found, and where it fails 
to do so a conviction will be reversed. 
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Jurisdiction and Venue: 
The burden is· on the prosecution to prove that 

the offense was ,committed within the county where 
the venue is laid. This is true, although venue is 
not alleged in the indictment, or although the judge 
and the jury may personally know the locus in quo 
to be within the county, but the admission of 
accused on arraignment that he is guilty of 
voluntary manslaughter when he is indicted for 
murder in a particular county dispenses with the 
necessity for proof of venue. Sometimes the 
prosecution has the burden of proving venue in. a 
part of a county, as where the county is divided into 
two judicial districts, or where the prosecution is 
before a justice of the peace whose jurisdiction is 
limited by statute to the township where the offense 
is alleged· to have been committed. 

Elements of the Offense: 
Whether the performance of an act or series 

of acts constitutes larceny or not is a question of 
law; whether such acts were or were not performed 
is a question of fact. This distinction runs through 
all the elements of the offense, the court defining the 
corpus delicti, the jury determining whether the 
evidence established it or not, that is, whether the 
property described in the indictment was or was not 
taken and carried away,· at the time, and from the 
place, and in the manner alleged; whether the 
·property was· taken with or without the consent of 
the owner, and,, if with his consent, whether such 
consent ·was obtained by fra~d or not, and· if by 

.. fraud, whether the owner intended.to ·pa.s$.title to 
· .. · the prQperty or ~erely to })&rt with: its po_ssession 

: temporal-Uy; \\Ih~tl;u~r. -the ~@dng w_as, don,e with'_ a' 
' feloniOu'S m~nt; :or. inn()cently_:~fn.'jest;" ·c>r··under -a·: 

I' _,·1,, • - , • _, •• '. ·_:.: ·',·,·,::, (''....·'.~ ~- ,> '.,:'.,~",c_ '., ~ ·:<-; ' ~-- -, ••• ~-· :. ':'< .. ·. :~_<:-, { 
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· "'tnisWcen clafui;·c>t righttti~a~,'U{.toridt~ith{or-fuihi~· · · 
· J:J1i$taken bE!li~ftliat~ilie- ~wn~r~a~'oofiseii~<r~:the:· 
taklng;· ~hether.the ip.te_n{was t0' deprive the:o:Wn~r · 

. · of his property perni~liently or Qnly temporarily; _and 
. if the taking was done f elohiously with mtent to 
deprive the owner cof his . propex-ty perm~ently, . 
whether , such . intent exi.Sted at the time of the 
taking, or was· formed afterward . 

. Sentence and Punishment: 
The punishment for grand larceny at common . . 

law was death, but the crime ceased to be a capital 
felony in this country at an early date except in case 
of the larceny of horses, and cattle; because life was 
near impossible without them. 

Petit larceny; although a felony at. common 
law, was punishable only by imprisonment or 
whipping. 

Restitution of Stolen Property: · 
At common law, the holder, owner or 

possessor of stolen goods might, upon the conviction 
of the thief, institute a proceeding called an. appeal 
of larceny, wherein the court in its discretion might 
order restitution to be made to the owner provided 
he had used reasonable diligence in apprehending 
and prosecuting the thief. · 

Mandamus did not lie to compel the court to 
issue an order for restitution, but. if an order was 
made, attachment issued for its disobedience. The 
fact that the stolen goods had passed into the hands 
of a bona fide.purchaser for value did not affect the 
owner's right to restitution, except, it would seem, in 
the case of current coins, and, by express exception 
in the statute, in the case of negotiable instruments. 
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Burglary 

Definition: 
Burglary as a common-law offense is the 

breaking and entering of the dwelling house of 
another, in the nighttime, with the intent to commit 
a felony therein, whether the felony is committed or 
not. 

Nature and elements of the Offense: 
At Common Law burglary is a felony; and· it 

is an .offense against the habitation not against the 
property. The following are the essential elements 
of the offense at common law: 1st-- A breaking, 
2nd-- and entry, 3rd-- of the dwelling house 4th-­
of another, 5th-- in the night, 6th·- with intent to 
commit a felony therein. 

Attempt to Commit Burglary: 
An attempt to commit burglary is an 

indictable offense at common law. A person is liable 
to indictment fo1· the misdemeanor of attempting to 
comm.it burglary, if, with intent to break and enter 
_8: house under such circumstances that the breaking 
and entering would amount to burglary, he does any 
act toward the accomplishme_nt of his purpose, which 
goes beyond mere preparation, as the turning of a 
knob with intent to open a .door and enter, or the 
breakmg, of a windor !fi~hout ~ntering,· etc~ 'to 

. const~tu~:an_attepipt.~er~ lll.U~tb~ .-~'overt, act, 
, . '.!lot-merely-~ in~nt,;~:llll4.the-~ct mu$~ ·be $0m~~hing :· 

. )nore'.~ xD:ere"pr~p~tipn~-~~~W.heneV:ertI>:e-ae~. 
' ' - ...... ' . ';...,. ,, ' .. -- - '!'· .. - . ' 
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,'·,, .">, ·:··;:·:' l•ci;'·.:·~·t .. L··,· ·· .. ;'~'<;~ .' ,>.~, r • • 

· l)f tlie ·t>erSOn; b_av~"goJl&·~,.th.e:·~xtent ?' pla~mglt' in_•· 
·his p9wer to-~illmit.the Qffen~efl1111e~j~~~pted~· 
and ·nothing ·bjlt : s11Ch- interruption. prevents, his 
commission of :tb.e offense, tlien>at le~st he is. guilty. 

·: of·an attempt to commit the· offense, whatever.may 
·be· the rule as to his ccrndtict before it reach~d that· 
stage. 

Indictment or Information: · 
An indictment or information for burglary, at 

common ·law, must allege every fact and 
circumstance which is necessary to constitute the 
offense, and with sufficient certainty as to time, 
place, and intent to inform th·e accused of the 
particular crime with which he is charged. An 
indictment will not be rendered bad merely because 
it is not properly punctuated or is otherwise 
ungrammatical, if the meaning is clear; but it may 
be bad by reason of errors in spelling or by ·.the 
inadvertent' omission of words. An indictment which 
would be insufficient at common law may be good 
under a statute declaring indictments sufficient if 
the offense is charged with such certainty as to 
enable a person of common understanding to know 
what is intended, and under other statutes making 
technical defects immaterial. 

Burglariously, is a technical word, which must 
be . introduced into an indictment for burglary;. no 
other word will answer the same purpose, nor will 
any circumlocution be sufficient. 

Variance Between the Allegations and the Proof: 
On the trial of an indictme;nt for burglary, the 

allegations must be sustained by the proof~ In the 
absence of a statute changing the common~law rule, 
a material variance between an essential allegation 
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of the indictment and the proof will entitle. 
defendant to an acquittal. And the same is true 
with respect to an allegation which, although it may 
been unnecessary, is descriptive of the offense. But 
a variance between the proof and an unnecessary 
allegation which is not descriptive of the offense and 
which may be rejected as surplusage is immaterial. 

Burden of Proof and Presumptions: 
Since every person under indictment· is 

presumed to be innocent until the contrary is proved 
beyond a reasonable doubt, the burden of proof is on · 
the state, on the trial of an· indictment for burglary, 
to prove every fact which is alleged in the 
indictment and which is essential to constitute the 
crime charged, and no essential fact can ·be 
presumed. But this does not prevent the inference 
of facts from the .circumstances proved. Where 
under the statutes there are two offenses, burglary 
in the daytime being the lesser, the presumption in 
favor of the appellant is that the burglary was 
committed in the daytime. · 

It will not be presumed that the breaking and 
entry were in the nighttime, but facts must be 
proved from which this fact may be inf erred. 

Where an indictment for burglary laid 
· ownership of the property intended. to be· stolen in 

two persons· jointly, and but one of them had 
exclusive possession and control, it was held 
unnecessary for the· prosecution to prove ·that the 
other did not consent ·to the· taking, on the .. ground 

·that if the accused hl:ld such coll.sent the burden was 
. OQ. him .·to· prove .. it~. To ,constitute. the crilD.e· of 
· .foreible.entry. of :a dw~ling i,t is essenti81 that tAe . 

entry•shail be.mad~: a~stthe\Vill:Qf ~e·occupant .·· 
~f ~h:e hoµse; ·and, in 6rd&r;to justify.,~ penvfot~~ll thl$ , ( · 

' - . . . - ·-,_;. , ~. ' ' . - . ), . - .·. . . . ' ~ -
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: , •·. f~ tnust1' ~~ish~kh~. th~ p~~#'.'·Yf i~. 
:. not, ·howeyer,' -ahvayEH ne~ssllryc'_tfiat:an exPress~· 
• prohibitio}l be~ proved; under certain -circutnsian:ces' 
··it will be presUm..ed,_as .wher:e.a._perSon~nterswith. 

force or by intirtiidation·~ 

Trial: , 
In most respects· the trial of an indictment for 

burglaryis governed by the same principles of law 
as is any other criminal prosecution. 

Punishment: 
At common law burglary was a felony and 

punishable by death, but within the benefit of 
clergy. Early statutes, however, took away ·the 
benefit of clergy and made the offense punishable in 
all cases by death. 



Extortion 

Definition and Distinctions: 
The ordinary meaning to the word "extortion" 

is the taking or obtaining of anything from another 
by means of illegal compulsion or oppressive 
exaction. In the common law the term has acquired 
a technical meaning and designates a crime 
committed by and officer of the law who under cover 
of his office unlawfully ·and corruptly takes any 
money or thing of value that is not due him or more 
than is due or before it· is due. In a more enlarged 
sense, it signifies any oppression by color or pretense 
of right. The word "oppression" is a word of more 
extensive signification than "extortion" and will , 
embrace many other acts of official malfeasance and 
misfeasance, and in its ordinary sense indicates an 
act of cruelty, severity, unlawful exaction, 
domination, or excessive use of authority. 

Criminal Prosecutions: 
Extortion is an abuse of public justice and has 

been said to be an offense of a particularly odious 
· character. It was regarded as a misdemeanor . at 

commoµ._law. 
At common law the crime of extortion may be· 

committed only by an officer. . In general it may be 
·,said that any officer, wheth~r he is a federal, state, 
lll,imicipal, or :i;udiciB.l 'officer .. an~. ijlat~ every. person 

. . ;occupJ4lg an offi~jsl orq~asi~°"fiiciaj position-maybe -' 
· " guilty of.this otrense. Qne m~y·be; gµilty .()f e~rtion·-·, : . _ 
< w~ere,)i~:: oceupie~'. :,ancr>ofti~ial 'Qr:. quasi!'·offieial_ 

' • ·, , . ·.- - ' ' - , , '. : ' ~ ' • .' ,-i ' , ·~ --~ -· ; . ' 
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~~~ift(lk iJ"tltO\i~h. 'h&"f~ -~p~tek :~µgn 
private s9urees. But,a-~egally, exiSting, offi~-giving--- _--

-to the incw;r1bent' ari offieial character, either de 
·racto or 'aejure,'is essehtial. The-fact that the-office 

~ _is _ofre~nt origin, and that_ n() precedent_ can be 
found of the convjction of such an officer of the _ 
offense ()f extortion is ·not -conclusive_ as against 
liability. 

One is a pubiic officer within the meaning of 
the law of extortion who ex~rcises the powers 
generally of the office. The offense may. be 
committed by a de facto officer and defendant cannot 
set up the irregularity of his appointment or his 
f allure to take oath of office. 

Color of Office or Right: 
The taking must be by the officer in his 

official capacity, and by color of his office. But this 
does not necessarily imply that the taking must be 
for an act or service which the officer is under a 
duty or has a discretion_ary power to perform. It 
does imply, however, an exercise of official power 
posse_ssed or pretended to be possessed by the officer 
as distinguished from an act which could have-been 
performed by any other person, and the person 
paying must have been yielding to official authority, 
not acting voluntarily. Where charges for official 
services and services rendered by the officer in his 
individual capacity are lumped; but in such a way 
that a separation is not thereby converted into a 
criminal demand for a gratuity for doing an official 
criminal demand for a gratuity for doing an official 
act. It has been held, however, that if a public 
officer could not lawfully act in his private capacity, 
it is no defense to a prosecution by indictment that 
money was taken for services so rendered. 
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At common law an·officer who demands: fees 
not allowed by law; fees greater than allowed by 
law; fees exacte,d ·before due; fees for services not 
performed is guilty of extortion. 

Intent: 
At common law in order to constitute 

extortion; the act must have been done with a 
corrupt intent, however, 'the unlawful taking by an 
officer under color of his office of money not due to 

· him is criminal without a specific intent. The 
corrupt intent lies in the ·design upon the part of 
the officer to collect fees to which he is not legally 
entitled, and the.fact that the money is not taken for 
the officer's own use may be of evidential value as 
showing absence of intent, as may be the fact. that 
the aggregate of the officer's fees is less than the 
total amount which he has a right to demand, or 
that the payment is yoluntary. So a custom or 
usage in the community as to the fees demanded 
may be shown as contradicting a corrupt intent, but 
it will not in itself constitute a defense. 
Notwithstanding the officer has acted in good faith 
and under mistake or ignorance of the law he cannot 
upon that account be held free of criminal intent, 
although an exception has been made in some 
decisions in cases in which the law is not settled or 
is· obscure, or. where the officer has acted after the 

. advice and consolation of counsel. The fact that the 
·officer has acted under a mistake of fact may show 
the absence·ofa criminal intent~ A bona fide belief 
that service had been :rendered and that the fee .was . 
legally due JJ1a~ constitute .a def en.se µruf er a statute 

.. punishing one.who,kllowingiytakesfor services·not 
.. actually, rendered, or ()ther~'o'-' pe,a~r fees. thazr,~e · . 

. · :byJa,.w all~wed'.f~. anY .setvices/df?lleJ>Y, him .. 
' - ' • ; • -.. . .. - "I; -- • • - - >· • ;: ' -- ~- ' ' 
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·.; Jndictui.ent: of .lrlfonrtatio~: ..•. _ ... < 

.. · . · ._. ~lJn<le~{~_;,the .:,·ge#efai i-Ules·;·.·-~pplicabl~-- .w.< 
m(iicttllents . Elitcl ill.forinati~I):s; .• ~d 'iridi~tmen~~ Qii ' 
. information (or e~rtion>must charge .the ~ssentjal .· 
element$ of the offense, _in the form ·.of fac~ and not· 
of conclusions .. It must containa definite description .. 
of the offense. charged and a statement of the facts 
in the case at bar which constitute it, and with such 
certainty as to be pleadable in bar of another 
prosecution. A general charge in which a number of 
extortionate acts are accumulated is bad. Each act 
is 'a separate offense and must be precisely and 
distinctly laid. The technical charging words in an 
indictment for extortion at common law are "extort" 
or "extorsively" and "by color of office." It is· not 
necessary to allege the section of the statute 
violated. 

An indictment at common law with reference 
to intent must allege a corrupt purpose. The words 
"extort" · and "extorsively" are descriptive of the 
crime and are generally used to charge the corrupt 
purpose in the approved precedents of common ~law 
indictments for extortion. The word "knowingly" 
need not be employed in a common-law indictment. 
The word "corruptly" is not indispensable, nor is the 
word "willfully." 

Proof: 
As in other criminal. prosecutions the burden 

is upon the prosecution to establish the guilt of the 
accused. It must be shown that the payment was 
not voluntary. The presumption ofknowledge of the 
'law is applicable.· Matters of which judicial notice is 
taken need not be proved. An officer's return of his 
official actions on process is presumed to be correct, 
but its truth is put directly. in issue by an 
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indictment for extortion, and the presumption may 
be overthrown by proof. The burden is ondefendant 
to ·maintain by p.roof his defense that the.fees were 
taken thr~ugh a' mistake of fact. When an itemized 
bill is not rendered by merely a single charge for 
services is made, the presumption is that it is made 
·for the services at that time rendered, unless it 
otherwise appears in the evidence. 

Questions of Law and Fact: 
Under the rules as to· the functions of court 

and jury in criminal prosecutions generally, it is 
·ordinarily held that it is for the jury to determine 
the character of the transaction and the intent to 
defendant. The nature of the powers determining 
the official capacity.of defendant is a question partly 
of law and. a partly of fact. Where the evidence 
shows that no money has peen paid to defendant but 
merely a note or.due bill W'hich has not})eeripaid,.i~ · 
has· beeil. held. that a direction 9f a· verdict for : 
defendant is· cotrect. 

Puni.Shment~· · · · . ·· . .. . · · · · " 
·~ __ .:: . Ex~rti<ln~,~as ··pullished at, ooinm<Jtl~ law. ·by -
·fillE(arictilnpr~oirin.~l)tj ·@d $l~rem~y~rr.oiti _o~ice,-_ · 
~ - ) , - r - . . . , , ., . - /· .,. ·- . "'· , .,,,- - ,, .. , , ~' " ; 

:' '~ ~~ 



· Definiti6n:. : .· · ~ .. · 
:pai8e · p'.ersonatiqn is the ·offense.: of falsely 

personating :another,· or repres.~ntiilg o~e's'-self to be. 
another ' person~ and ' acting m such ' assumed 

. character either with the -view of ·obtaining some 
property or exercising s«>me right belonging, to such 
p~rson, or with the view .or effect of subjecting such 
person to some legal liability. 

Common-law Offense: 
Apart from the species of cheat or fraud at 

common law accomplished through the false 
personation of another or - where there is a 
conspiracy or other circumstances affecting the 
public, it seems that the mere fact of personating 
another is not an offense at common law. · 

Elements of the Offense: 
To constitute the offense there must be an 

untrue or false personation. Ordinarily there ~annot 
be a personation of a supposititious individual who 
never existed, or of an officer where there is no 
legally.appointed officer-of the character which the 
accused was assuming to persohate; but under a 
statue punishing one assuming to be an officer of the 
government the offense may be committed, although 
the offender assumes to hole an office which has no 
legal existence. The· offense may be committed, 
although the.person whose name and character are 
assumed is dead. It has been held that a mere _ 
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unwarranted exercise of authority by an officer 
under a misconception of his powers does not · 
constitute a f als.e personation. 

The intent to defraud is an essential element 
to the offense. 

To consummate the offense in cases where 
there is receipt of money or property by the 
impersonator it seems that the person defrauded 
must have paid the money because of the false 
personation. 

Person Liable: 
All persons present aiding and abetting in the 

false persona ti on are· liable as .principals and one 
who procures the crime to be committed is equally 
guilty with the one committing_ it. 

Indictment: 
Unless otherwise laid down by the act 

creating the offense, the common-law procedure by 
indictment is impliedly to be followed. It is a 
fundamental rule of criminal pleading that an 
indictment must allege all the facts necessary to 
constitute the crime with which defendant is 
charged; with such particularity that the accused is 
notified with reasonable certainty of the precise 
offense with which he is charged, may be advised of 
what he must answer; be able to prepare his 
-derense; and thatthe judgment may be a bar to any 
other prosecution for the· same offense. At common 
l~w.it was necessary that the several elements of the 
offense s}1.ould be alleged and with due particularity; 
and in indictments.up()n statutes, "it_=h~sbeenheld 

· that: the "'facts .should be. given as mµuitely and 
}lai-ticul~Y~.-~eh·?f oul4··~· req-uired· ... ·by. ·.common~la'1V .. · 

. . rule~:: ·Th~'.~dieU,:nent ~shoitld. set;fo~h affifmatb~ely\ .. 

6
.·.:.4· ..... ,.·.,.· 

' ',. r 
1 \. 



:11u .. ·.tAe :·~e#l~' .. &>~~tlie ~mms~.' "Ni 
• ~dictmenp is·~:hl$ut'iicieil.t\vhere>lt 1,~rsiisceptibl~ of 
t\\To:diffe:rent constructi(>ns, under neither .9f which. < 

a ·complete;oitenseis stated.· Itisnot.necessary_to-­
state anything in ~e indictm~nt which it is not 
necessary to prove. · It seen}s that it ·shoiild be 
alleged that accused was 11ot the person personated; 
arid that he falsely personated.the individual named, 
rather than that he did an act in the name of that 
person~ 

The personation of another particular 
individual it has been held that the indictment is 
demurrable if it does not state the name of the 
individual personated, but it is not necessary to 
state his whereabouts or residence. Applying the 
general· rule that two or more distinct and 
substantive off eri.ses cannot be charged in the same 
count, an indictment for false personation is 
insufficient .where it undertakes to charge two 
separate offenses in a single count. Where 
accessories before the fact are declared to be 
principals, an indictment may state · the 
circumstances as in an indictment against an 
accessory before the fact; but it must contain an 
allegation cparging the accused as principal. 

Variance: 
As in the case of other off ens es, in a 

prosecution for false persona ti on all allegations of 
the indictment which are descriptive of the offense 
must be proved as alleged, and this is so, although 
it was not necessary to have made the allegation. in 
the manner in which it was made. 

Evidence: 
To warrant a conviction under an indictment 
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for the offense of false personation it is essential 
that every element of the offense shall be proved, 
and the guilt of the accused must be.established by 
more than a mere presumption,. as in other criminal 
prosecutions .the guilt of the accused must be 
established· beyond a reasonable· doubt. 

Trial:. 
As .. in all criminal cases it. is the d\lty. ·of the 

trial court to ;~instruct . the j"ury distmctly .. and 
precisely upon the }jiw of the case; cand;/UnQ.er proper 

· -instructioris;it is.for•:the·jury to· d.etermme·:wheth~r··. 
the·· actions of :the·. aceu8ed: were: stiehJ,as ~to :r:ender . 
hin:l:' gtiilty·~ ' ' , . ' , 7 

' . , . 

• ~- r ( 

' ~ - .· 

•'' 

_._,-,, ' 
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_ CheatDefmed: 
. .. ... -_Deceitful p~~ti9es .__ m . defrau<mig .. ~or 
ende.avoring to defraud -another. Of his -known right, · 
by som~'willfuldevice, contrary to.the plain.rules, of 
_common honesty. Fraud"ulent obtaining the property 
of another -by any deceitful and illegal practiee or 

. token .(short of felony) whic~ affects or may; affect 
the public. A wrong accomplished through the false 
impersonation of another; a mere private deception. 
All cheats are not criminal, and many acts which 
would be denounced as cheats by the principles of 
morality are not legally cheaters, but are. ·mere 
private frauds and not punishable criminally. The 
commonlaw, however, has been extended by statute. 

· Swindle Defined: 
The acquisition_ of any personal or movable 

property, money, or instrument of writing conveying 
or securing a valuable right, by means of some false 
or deceitful pretense or device or . fraudulent 
representation, with intent to appropriate the same -
to the ·use. of the party so acquiring, or of destroying 
or impairing the rights ofthe party justly entitled to 
the same. 

The word implies · a high degree of moral 
depravity and its essence is -fraud. 

Kinds and Sorts: 
Clogging. Cheating with clogged or loaded 

dice. 
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False measures. Fraudulently constructed 
measures or containers for measuring size or 
capacity, employed to defraud. 

False token. Any device having the 
semblance of public authenticity, ·such as spurious 
money of the realm, .of banknotes circulating 
throughout the community as a medium of 
exchange, or . false weights and measures, for 
example metric usage, or false impersonation of 
another person, or any symbol of such a nature as to 
affect the public and as common prudence cannot 
guard against. 

False - weights. Weighing devices so 
constructed _as to enable a tradesman to cheat and 
defraud his customers. 

Fleece. To cheat; to defraud; to rob. 
Hornswoggle. While the term cannot be 

approved by the literati due to its uncertain origin 
and may sound somewhat formidable, it has, 
nevertheless found its way into the - English 
language as a simple slang word, meaning: to 
conceal one's true motives from a person or the 
public especially by elaborately feigning good 
intentions so as to gain . an end or achieve an 
advantage, in less words bal11.boozle, mislead or 
hoodwink. Could be considered to be acts committed 

· by an actor, actor being the in the Roman forum 
term for Plaintiff; also, 

- . Something accepted or. believed m through 
trickery or established by fraud or fabrication; also,, 
to trick _ intQ .deliv~riri.g or ·_ accepting or doing 
-som.~thing, -0r playing upon the credulity ()fa 'person 
or the public . so as ·to- 'bring ~b()ut b~lief in- or.· .. 

. . . acceptance .. <>t .wha~ • is- --a.ct"iuilly 'f~se: ~Jid _ ~ioften . 
• preplo~te~ous,c- .~~ l~~ .- ·yt~rds ·• hoax, . _de].Utie, dijpe, -

:•. mislead,· .. .-viiftimi•e.- . Could· .be cori.:sidered tc>·. p~ _ 

·-. · :a· .. ·s.·· __ ( "." ~ ,.. 



···•.··. Pl'O~•tll#t>D:'°f·()!)~~~iitlia;e9(qgi11t ~'lili~ i)l)i~ 
and.prem\.i\gatfon,of feigned ediets· withoutlegal o:r 
politi~al· signifi.~a.nce·; ~· . . ' . . 

Persons lift,b~e: · 
. AhumbU.g,· quac1c, hoax~· fraud~- imposture are 

- the terms. for a person wh(Lusually all.d willfully 
deceives and ·misleads a person. or gullible· public as· 
to his true conditions or attitudes; also, one . who 
passes himself off as something that he is not, . in 
other words a sham, hypocrite, an impostor. 

Brought into the light and examined, we find 
him to be a human advancing masked .with an 
attitude or spirit of pretense ·and deception and self­
deception with a sense of emptiness void of meaning; 
seeking, not the true power of creativity, but, power 
over. a person or public. 

Humbugs are found wherever victim-hood and 
disparagement are· plentiful. 

A knave is a swindler; . a cheat; a rogue. The 
term implies one who has been guilty of dishonest· · 
acts. 

A grafter is one who takes or makes graft, or 
dishonest private gain, especially in positions. of 
trust, and in ways peculiarly corrupt . 

. Swindler is of German origin and of indefinite 
meaning. It is held to mean _no more than the word 
"cheat." 

Elements: 
To make out offense of "cheating" and 

"swindling" by false representations, prosecution 
must prove: that, representations were made, that 
were made, that, representations were made with 
intent to defraud, that, representations related to 
existing fact or past event,· and that party to whoni 
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representations were Jllade, rely on their truth, was 
thereby induced to part with his property. 

~Punishment: _ . . . 
. J?U.rsuarit, -Num.benf chapter 1~ ver$e _32- the . 

· · pollu~ioll,. or: .ad\llterat~on of the· persons,, places or 
t~irigs of -the.son~ ,of God_ briQgs.death by sumri1ary 

. . judg~~enf ~!tl:le. ~9vEar-~ign._:> · · · · · · 

·_ ! ,' 



· · · · '"_: -~eiy~j~ S~leD\Q9ptls~_: 
' ... -"-., 

Def'hi~d:: . . . . . ,: . . . . . ·: _· .· _ . ~ ·. : ·:· ...... - . . . · ... •. 
· Receivin'° stolen pr~erty is --~he sho~ naine 

usually given to.the offense of·rec~ivi.lig any property .· 
. with the knowledge that 'it .has been. felonfously, ·or 
. unlawfully stole;n, taken · extorte9., : obtain_ed, 
embezzled, or. deposed· of. 

Hot: the word is used as an adjective by 
thieves and receiv~rs of stolen goods ·to designate 
property which has been stolen; as "hot"· goods. 

lntaker: A receiver of stolen goods. 

Punishment: · 
The . prosecution may try the crime of 

receiving stolen property as a high misdemeanor, or . 
wait till the felon is convicted, and then punish the 
receiver as an accessory to the felony. But the 
prosecution shall only make use of one not both of 
these methods of punishment. 
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Robbery 

Definition: 
At common law robbery is the felonious taking 

of goods or money from the person or .presence of 
another by mean~· of force or. intimidation. 

Classes and Distinctions: 
Statutes prescribing a punishment for robbery 

without defining the crime do · not change the 
common. law definition, which prevails _in such 
jurisdictions. 

Enactment of statutes classifying robbery with 
out division into degrees does not repeal existing 
statutes defining robbery. 

"Automobile Banditry" consists in the use or 
attempt to use an automobile, aeroplane, or other 
self propelling vehicle to facilitate ·escape from the 
scene o~ a robbery or other felony. 

"Conjoint Robbery" is a term describing 
robbery committed by two or more persons. 

"Highway robbery" is robbery committed on or 
·near the highway. A. robbery committed on a 
railroad track or · wharf is not, committed on a 
highway. RObbery committed in plain view of and 
within·.· a ·reasonable distance from· a highway is 

· highway .robbery. 
"Plain robbery.,. \s-a term .having no technical 

meaning, but sometimes u$ed to d:istmguish r61;>bery 
. without -- .:8.g~avation ·.'from-··· ~hi< -aggr~v~t.e.d-

. · class1neatiori of the :offense. _ . /. . . 
· · ,. · '"Rapine .. ,:as. the-tetm.1~·use4~:lit ~he. eivitl~~, .· 

I '.. • • .-..,. ;. . :. --'- " - - . \ , • ' \.' .- ' ' -'> ' ' . '_' 11. • ~ • ' 
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··~· "th6:vioteil{fjikiQ~~rn, tli.El p~ Of ~~~oi 
•' mon'eyc~r g()~·for:_the~~'-lu~:()fgairt."' ... , .. : ': ' ,; : .· 

.. :•ffwb01
• ·under ·the ~-·Philippine· p"t~nal «~ode 

COJlsis~;in takib_g;~\Vith intent to gEiin, ·any p~rsonal 
property by ·the 'use· of .violence, or, intimidation' 
against· any p~rson 'or .force upoh any thing. -It 1s a· 
hybrid · cri.nle . peculiar to· the. PhiUpp:ines, being 
broader in' it8··scope than either "rapine" of the 
civilians, orthe"robbery" of the common law. While. 
the offense is often called t•robbery," it includes 
sundry crimes which would be classified as distinct 
offenses at common law. 

"Robo en cuadrilla" as that term is used under 
statutes making it a classification of robbery subject 
to increased penalty, is shown where robbery is 
committed by more that three persons armec:l and 
acting in concert. It is not shown, however, where 
the robbers numbered three or less, nor where, 
although more than three in number, only three or 
less were. armed. 

Nature and Elements of Offense: 
Robbery is a felony· both at common law and 

under the statutes, and constitutes and offense 
against. both person and property. It has been 
characterized as a grave, various,. aggravated, 
inf am:ous, and heinous crime. 

Generally speaking the elements of robbery 
are the taking, of personal property or -money from 
the person or presence of another, by actuB.l or 
constructive force, without _his consent, and with 
animus furandi or intent to steal. 

Threats of arrest and prosecution, ordinarily, 
is not robbery, however, under our .common law 
system of jurisprudence . the . crime would be 
classified as "extortion.'' But where an officer, under 
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pretense of .making a search, holds up the victim's 
hands and extracts money from victim's pocket, this 
is robbery. 

It is essential to the commission of the crime 
of robbery ·that the taking should be without the 
consent of the victim. "Consent" as used in the law 
of robbery has 'been. said to mean a voluntary 
yielding of the will by one with power to act, and 
cannot e~ist where there is either force or 
intimidation. 

As a general rule it is not robbery to ·take 
property under a bona fide claim of right or title 
thereto. Cases held within this rule and therefore 
not robbery include the forcible taking under a bona 
fide claim of specific property, of property taken as 
security, of g8.Illbling gains or losses, and of money 
taken from the alleged thief in reimbursement for 
money honestly believed to have been stolen. 

Grade; Degree, or Classification of Offense: 
Under statutes in some jurisdiction robbery is 

divided into degrees, or otherwise classified in 
accordance with the nature and extent of the 
violence of intimidation employed, and other 
circumstances or aggravation. 

Under statute ·classifying "First degree 
robbery" constitutes:. 1st-- armed with ·a deadly or 
dangerous weapon, or 2nd-- aided by. ari. accomplice 
actually present, or 3rd--· wheneyer .the offender 
inflicts . grievous bodily harm, , defendant may be 
guilty ··of robbery . in · the ~·first -degree ···with' ··a 
dangerous weapon, even though he inflicts np bodily 
harm~· _ · , · . - , . 

. _:Und~r sta~~s rob:beri cqmin.itted:Without-a 
danger~us·. ·_(J£. ·.deadly·· ~eapon.·. -is. ·. ~nd .degree 
~~bberY,~>·: . ., , , '~, .· . , 



-- , -

·p~f~•:f .·.···.·.•··· .... ·· .. ·· .. · ··. ····•···· ..•.. · .··•· .·· .. - . ·. fD.' cgeneraLth~ deten~e otJ~i~tfons: ··an.a~ 
. Jn.a~r~ of defe9-Se :consistillg ·in_ the· abse~ce -0f a,n · 
afores·aid-necessarY.~lein:el'l.tpfthe crime ... :, ·· . · · 

. The ;gen~ral '.capacity 'of particular: parties to 
commit robbery or eri.nie generally. · · 

It is not ca< defense th.at the· robbery was 
committe,dunder.the command of a superior. 

Arresting officers who use .violence and rob 
the party arrested are not exonerated on account of 
the legality of the arrest. 

It is a defense that property was taken as an 
act of war. 

Trespass by the victim on defendant's 
property does not justify defendant in robbing the 
trespasser. 

Prosecution and Punishment: 
In accordance with general rules, and in· the 

absence of statutory provisions to the contrary, an 
indictment or information for robbery must allege all 
the elements of the offense. In jurisdictions where 
statutes prescribe a punishment for robbery without 
defining the crime, an indictment .. or information 
following the common-law definition of the crime is 
sufficient. 

At common law robbery was regarded as a 
f elony·of the gravest character, punishable by death, 
without benefit of clergy. 

To justify imposition of dearth penalty for 
robbery while armed with .a_ dangerous or deadly 
weapon, both defendant's connection with the crime 
and all elements of the particular statutory 
classification of robbery . must be e·stablished by 
aufficient evidence. 

Attempted or assault with intent to commit 
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' robb~ey-' as:' a . -general 
:pullislill1enf:~~ :rob~-~&~ . 
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- ~ritiition~ · . . .. . . ,_ 
. ·.·' .'. •' '. :. :The:torih: of~eti~J1, ilt C()ritJnonlaw,·'~dapfkd:·t<) . 

: . 'the. r~coveri .ofdamage~, fpr some iJ;ijury:r~u1ping.·t(> . 
.. a - party· ,rom- the _wro11.gful -~ct· of. another) 
· .. ~naccumpanied l:>Y direct or: ini_mediate force, or . 
wh1ch is the .indirect or' secondary consequence of-

·. defendant's act. . -· · . 
Historical: 

Originally actions· at law were commenced by 
the issuance of a writ out of. chanceey which 
performed a twofold function. It authorized the law 
court in which the action was directed to be brought 
to assume jurisdiction ·thereof and it enforced the 
appearance of defendant. Plaintiff was required to 
set forth. specifically and with particularity, in the 
WI"it, the grounds and nature of his cause of action. 
Very. early in the history of the common law 
approved forms for writs, applicable to the usual and 
common causes of action, were preserved in the 
register of writs for use by the persons charged with 
·the issuance thereof. If none of the approved forms 
found in the register were applicable to the facts of 
plaintiff's case, he was authorized to bring a special 
action of his own case. This fact gave rise to the 
name" action on the case." In the course of tiin.e, as 
novel subjects of litigation became more frequent, 
the. clerks charged with the issuance of writs ·which 
were not found in the register, and. doubted their 
authority so to do. To enforce the issuance of writs 
in such cases parliament enacted the Statute of 
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westminster II. Thus it will be seen that the statute 
did. not give rise to the action on the case, but was 
designed merely. to enforce plaintiff right to have a 
writ issued on.·his special case was a remedy given 
by the common law, but it appears to have existed 
only in a· limited form, and to a certain prescribed 
extent, until the Statute of W est:tninster. II. 

Nature,and Scope of Action: 
In its most comprehensive signification, an 

action of the case includes assumpsit as well as an 
action in form ex delicto, although in modern times 
it is usually understood to mean an action in the 
latter form. It is a suppletory, personal action. It 
was designed to be residuary in its scop~ but is 
always classed among the actions in tort. It is often 
referred to as "case" and it was originally called 

· "special action of the case." 
The action on the.case is founded on the mere 

justice and conscience of plaintiff's right to recover 
and is in the nature of a bill in equity, being 
peculiarly adapted to the redress of injuries arising 
from any new relation in which parties may be 
placed by the varying changes in society and 
business, whether arising from statutory provisions 
or otherwise. 

When any .special consequential damage 
arises from a wrong which could not be foreseen and 
provided for in the ordinary .. cou~se of justice, the 
party injured is allowed to bring a special action .on 

·his. own case on a declaration formed ·according to 
the peculiar · c.ircumstances ·of .his own particular 

_ grievance, fo~ ·whenever ;the·, common law . gives a · 
right, or prQhibits~ an lnjucy ;1t. aJ.so gi\res':a ·. :r~tri,~dy . 

. . ~.·'by '8.ction;: and, therefore, wlie:never -.~j1ew injuey .i$ : 

.;.,:d<;)ne;· ~·.·new m~hoa..:.~ r~m~~y.htay '.be ·~ur:s~~ci.~. ·· 

-, ;--' 

·_, 
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· ·· · . . .· ~action· ~the ~e.t!~·~f~\,;~r 4~il'~ 
·< ·- • , ·for"to~: notoomn:iitted ·with .force;'"actualor~mi:plied; 

>. or ·.l)ayihg. been: ·;o~ca.siOned· by· fofce, wh-ere .. •-the. 
' matter aff eeted. ~as. not ,ta,ngible,. or' the irijury was 
' not : immediate by consequential; or where_· the 
interestinthe property was ortly:in reversion-- in all 
of which cases tr~spass is not su~ainable. 

Particular Cases.When Action ties:. 
Applying the general rule as to when the 

action lies, it is well established that this remedy in 
the proper one to recover damages for conspiracy, 
criminal conversation, deceit or fraud, libel and 
slander, malicious prosecution, and seduction. 

Whenever an injury to a person or his 
property is effected by a regular process of a court of 
competent. jurisdiction, case is the proper remedy 
and trespass is not sustainable, although the process 
may have been maliciously adopted. But where the 
process is void, trespass will lie; or the trespass may 
be waived and an action of the case brought if the 
issuance of the process was malicious. This right to 
bring case embraces actions for malicious 
prosecution, and also actions for abuse of ·civil 
process, including ·actions based on the wrongful 
issuance of an attachment, execution, or search 
warrant. 

Case is also the proper remedy for resistance 
to, or disobedience of, legal process, as for pound 
breach or rescue of property distrained, or against a 
witness for disobeying a subpoena. 

Wherever there is carelessness, recklessness, 
want of reasonable skill, or the. violation or 
disregard of a duty which the law implies from the 
conditions or attendant circumstances, and 
individual injury results therefrom, an action on the 

79 



case lies inf av or of the party injured, although there 
is some conflict of opinion where the negligence is 
the immediate cause of the injury. This is· equally 
true where the neglect is of a corporate duty by a 
corporation. 

Fraud or deceit, resulting in damage, gives a 
good cause of action, no matter whether the 
representations made relate to personal chattels or 
to realty. So, where a person in the sale of property 
knowingly makes false ·representations concerning 
the quality or title of the property, and such 
representations are relied on by plaintiff under 
circumstances which warrant him in so doing, and 
he is injured thereby, case is an appropriate form of 
action for the .recovery of .the ·damages sustained. 

- This includes an action of a fraudulent warranty of 
the quality of land, or as to the ownership or title, or 
that· it is free from encumbrance. 

Defenses: 
When · parties by an . express agreement 

assume the performance of an obligation which, 
aside from the agreement, · the law imposes, 
whatever will in law excuse a breach of the express 
obligation will, in an action on the case for breach of 
the implied obligation, be a defense thereto. 
Coverture, however, is. not a defense, as the action 
is in form ex delicito. The .. defense of contributory_ 
negligence to a.n· action o.n the case.for' damages for 
riegle~t ·to perform· ·an. obligation _arising out of 

· contract must. b~ · based· on ·plaintiff's obligation 
und_e1\ the c0ntract: '~r its. fucidents.,· .. and plaintiff 

, ~ m~gligence must be a proximate caus~ of defe.n~ant's 
_. - .- br~~ch, .an.~~hellce-niust-9ecfil.' l>efore ·or C9fi~urre~tly 

. , with--su~h brea~h. ' . - - ' . ->_ ' -

··~so·· .., _:,., 



-, 

·,,Jtirisdietion:··· ··. -·.. . . 
·.. . . 'ln. ~ome· .. i\.lrisdi~tion8,;:·ati ficii~n-~11, the cas~ · ~-. '::. 
~~atm.ot -,b~ · _brQug~~ .!:>efor& ·a . court _ (}f .' jnieclot-

. · ju~-isdiction,-bui mu~t be:~brought in-a higher: couit. 
And in. states where Justices of the peace· have 
Jurisdiction of actions ex contractu but not of actions 
ex··· delicto, -an. actiOn ·.o~· _the- case to. _recover· for 
injuries caused by ·defendant1s negligence _and 
unskillfulness in performing a contract, although an 
action for the breach of a duty im.po·sed on defendant 
by a contract, is not an action ex con'tracty so as to 
give a justice jurisdiction thereof. 

Venue: 
Whether case is to be regarded as a local or 

transitory action depends on whether the cause of 
action arose from an injury to real property or from 
an injury to personal rights or personal property. 

Parties: 
The joinder of plaintiffs in an action on the 

case. is usually dependent on whether they are 
jointly or severally interested in the subject matter 
and have sustained a joint or several damage, but as 
a general rule where parties are jointly interested 
they must be joined as plaintiffs. Where a· wrong 
constitutes a direct as well as a consequential injury 
to land in the possession of a life tenant, the latter 
may waive the trespass and join with the 
remainderman in an action on the case for the 
recovery of the consequential damages sustained by 
him. 

An assignor of a part of a claim for damages 
may nevertheless sue in some states at least. 
A licensee may have such a title as authorizes him 
to sue. 
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Where two or more have jointly committed an 
ID.jury which is in itself a tort, or which the liability 
sought to be ~nforced does not originate in a 
contract, or is ·not so declared on, plaintiff may at 
his option sue one, or join as defendants all or some, 
of those who committed the alleged injury. 

Pleading: 
The requisites and sufficiency of a declaration 

in case generally depend on those particular 
circumstances on which the action is founded, and 
reference should .be made to those articles dealing 
with special kinds of tort for which as action of case 
is the proper remedy. The distinguishing 
characteristic of an action on the case seems to be 
that . all the facts on which plaintiff relies must be 
stated in his declaration which, except where 
brought on a statute, should show clearly and 
distinctly that some tort and not a. mere breach of 
contract has been· committed, and must sufficiently 
state such facts as show a invasion of the legal right 
of plaintiff with a·proper allegation of injury, or the 
invasion of such a right that the law implies ·some 
resulting injury. Where plaintiffs show generally 
and comprehensively El right in themselves, an 
injuryby defendants, and a loss sustained by them 
in consequence, it is as a rule sufficient. 

The name given tothe declaration or writ by 
. ·plaintiff is not conclusive as to the form of the 
_action, but sti.ch question is to .be determ.ine-d from 
tJ:ie nature of the wrong alleged Em,d the character of 
theJ relier sought _-F~r. instance, if.the ~eclaration 
. sets forth ,a contract as' 'mere inducement, but the 
grav~tfien ·of the ·,action _is a wrt ·actio11 e~nne~~d . 

· with.:the :contr~ct, >th.e d~larQ.tioll; will .be. con;str,u~d . 
as 'one: lll case: 



. N ~¥atioh hi ~ShQii1d a~ hi other f4rm$··.·. 
of action eonforin-.to ~th.e~:pro~ess :with·· regard to. the .. 

. . n'ames and nu:m.])er .of the patties' to t.h~. actio11:, 'the···. 
character or right in whicn they.sue or" are sued, and . 
the form of the action. . . · . . . 

·.A. declaration in case stating f a'cts constitti.ting 
more than' one cause of action against defendant is . 

· not bad for duplicity, unless plaintiff relies• on each 
of them. as .a distinct ground of recovery. 

The general rules as to the ,joinder of counts 
should be followed, and where several counts are 
adopted the pleader should be careful not to mis join 
them. 

The declaration should not conclude contra 
pacem, but should conclude "to the damage of the 
plaintiff," and the sum named should be sufficientto 
cover the real demand, s·ince greater damages 
cannot be recovered than the plaintiff has laid in the 
conclusion of his declaration unless it is a modified 
practice, in the particular state. It is not an 
objection to a count in case that the form of the 
conclusion is in debt and not in case, but lack of an 
ad damnum clause in a declaration is an omission of 
matter of substance, and· cannot be disregarded on 
a demurrer to the declaration. 

Plaintiff may am.end his declaration so as to 
change the form of the action to an action on the 
case, where the amendment does not change the 
cause of action. 

The declaration should set forth a breach of 
duty imposed on defendant by contract or the breach 
of an obligation of law which defendant owed to 
plaintiff. If the gist of the action is defendant's 
negligence, the declaration should allege the specific 
acts of negligence filed on as a ground for recovery. 

Where the act or omission complained of was 
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not prim.a facie action able,. it should be stated that 
the act was done wrongfully; or some equivalent 
averment must ,he used. And the facts showing the 
unlaw fullness must be set out 

Where the act or omission complained of was 
not prim a f acie actionable, because indifferent in 
itself, the intent with which it was done becomes 
material and requires, as do all substantive matters 
of fact, a specific allegation thereof; but where the 
act occasioning the damage is itself unlawful, 
without any other extrinsic c1rcumstances, the intent 
of the wrongdoer is immaterial, and no allegation 
thereof is necessary. 

Where it is necessary to ·state an intent or 
motive, it is sufficient if it is stated substantially in 
accordance with the facts of the case. 

Issues and Proof: 
The pleading and the proof must correspond, 

and this rule is not affected by statutes abolishing 
the distinctions between the forms of actions in 
trespass and in case. The acts or omissions of 
defendant, which are insisted on as a tortious 
violation of the duty imposed by his contract, must 
be proved as alleged; but plaintiff need not prove 
each and every allegation of the dedaration, it being 
sufficient to prove enough of the allegations to . 
establish a cause of action. In other· words, the 
material averments of the declaration must be 
proved. _It has been. held that a variance from the 
statement .of the ilijury_will not be.fat~ly erroneous, 
provided . the statement is substantially correct, 
although riot true to the letter; but that,. where tJJ.e 
injµzy and the. means of effecting Jt have. been' stated 
wJ.tp ... n_e.@e~s' rnmli,tell.~BS '~a: sp~~catb>n~-- a· 
· &µJ;>stan#al ~arian~'.otherefrotti~ in ,the~ proof will be. 
~ '-.' > -_, !--, ., c -_.: "\<~' ,,.:.< -----< ' .--:-.:-_" .: ..1: ~-~ ·' -_ ·.·.- .. ·-·· l ~·-,· .. ' ;j 
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-~.-·fa1;al:_._c. . ~~-, ··.::-· , . 
· .. Where 'plaintiff has gone· QUt,_of his.way 1~<». 

particUlarize and. state 1n detail his title. or in'ierest 
instead, . or·:· contenting· 'himself··. ·with' ··a __ .. _genertil··­

' .. statem.e11t thereof and there is a misdes.c;ription, the. 
· vari~nce>willbe fatal, unless itis-niatter that can be 
. regarded as .. merely surpl usage . which :may. be 
rejected.· So ·where·· it is necessary_ specially to 
describe plaintiff's title, a variance therefrom is 
fatal. 

Where it was requisite to set out a contract by 
way of inducement to plaintiff's right, a material 
variance between the allegation of the contract as 
stated and the proof adduced in support thereof will 
be fatal, the rule governing being the same as in 
assunipsit; and although unnecessary details stated 
in connection with the contract must be proved as 
alleged, yet the proof of more than is stated will not 
occasion a fatal variance. 

Instructions: 
In actions on the case general rules should be 

adopted in giving instructions to thejury, and those 
should correctly state the law applicable to the case, 
but instructions that do riot correctly state the law 
should be refused if requested._ So where the leading 
proposition of an instruction requested is proper, but 
taken as a whole the instruction is defective in 
distinctness and clearness, the court has a right to 
·refuse it. 

Amount of Recovery: 
Since the action is "found on the plaintiff's 

title in justice and equity to receive a compensation 
in damages'' the damages are-to be estimated by the 
jury_ in view of all the circumstances of the 
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.-particular. ~as~, ~(r cOttl.Plete recovery may b~;_ha( 
.. fof $1.l, dam~g~sc suffe~e_d as :t)le, proxipiate ~sult ~of.· 

>·)ill~-'Wf9~g.,_::_c . . , .· . 



'";, '. 

. ._ · ·· ,.,·Actiol1 .. upotl. ,the. cas~:·oµtnlie~ ~ 
> '·--~ : -· ..... , -. ~' .... ~-:. : .,- •• ~. _. ' ,.J :,_: .:_-·:·~")_ . - - . . ,: . " - ' j ·,, -

·.~. ) 

1. :. ·· ,n9illg· of Wrong' w~ $Cit\ler: .· .. ~ . ~ ·. .. , 
>A. . · Jnh!ritall.~e: _ . . 
B. . .··Chattels· Personal.· 
C. ~ody.-

~ D.. Name. 
E. Suits in Law. 

Il. -Not doing of a thing ought to be· done by: 
A. Law to the wrong of the: 

i. Inheritance. 
ii. Chattels. 
iii. Corps. 
iv. Suits in law. 

B. Assumpsit. 
i. Inheritance. 
ii. Chattels. 
iii. Corps. 
iv. Suits in law. 

III. . Misdoing. 

IV. Negligence. 

V. Deceit in bar 
A. With warranty. 
B. Without warranty. 

VI. Trover and Conversion in: 
A. Deed. 
B. Law, as to persons discontinued, 

Wasting, Denial to re-deliver 
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Replevin 

Definitions: 
1st-- The name of one of the common-law 

actions, the distinguishing features of which are that 
it is brought to obtain possession of specific chattel 
property, and is prosecuted by a provisional seizure . 
and delivery to plaintiff of the thing in suit; and, 

2nd-- A personal action ex delicto brought to 
recover possession of goods unlawfully taken 
(generally, but not only applicable to. the taking of 
goods · distrained for rent), the validity of which 
taking it is the mode of contesting if the party from 
whom the goods were taken wishes to have them 
back in specie, whereas, if he pref er to have 
damages instead the validity may be contested by 
action of trespass or unlawful distress. The word 

. means· a redelivery to the owner of the pledge or 
thing. taken in distress. 

3rd-- A judicial writ to the sheriff, 
complaining of an unjust taking and detention of 
goods and· chattels, commanding the. sheriff to 
deliver back the same to the owner, upon security 
given to make out the injustice of such taking, or 
else to retum the goods and chattel. · 

4th-- A form of action which is empioyed to 
recover. P()SSession ·of· personal chattels ·that have . 

. ·been unlawrullytaken or obtained from .their Qwner. 
. . . 5th-~ A pQSSessp~f acti()ll .~or the reoovery -0!_ 

'spe~ific.personal:property.. . .. ·. -. . ... . . . ·• . . .. . . 
_ ·. .· ... ':.6th.: Th~ pbiin, simple,· a#d .~peed~ .proees:s 
by. which;_ :one-. l;h_ay{ -g~t·.· W)s$~ssion;· ~:-9f · personal. ~ · 
~·· .J. - _," ~ ~.---';. /.:.-··, -~--·,,._''"',:',;_'. '-,_,··.· .--·'._, _ .. -. -~-.•-:' -_ -~.' ·;_ ,---
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·Pro~~.•.tQ.·ijt~p~~Ssfo,riqfW~\l~~iell.titlad. 
· · ~ . -'7th~~- A form: of actfori lVbich lies ti> :regain.the · · 

. ~possessfon, of personal_~ cli@.ttel$ ·•which -have. been 
· taken from the ·ptaiiitiftu.rilaWfully. :_ 

\ . ' ~ . - ·- - ,. -~ . 

Replevymeans·to·redeiiver goods wh.ich have 
been' distrained, tO the original possessor of them, on 
his giving pledges. 

Personal Replevin is a species of action to 
replevy a man held in the custody of any natural or 
artificial ·person· upon giving security to the sheriff 
that the man .shall be forthcoming to· answer any 
charge against him. It took the place of the old writ 
de homine replegiando; but, for the specific purpose 
of examining into the legality of an imprisorunent, it 
is now superseded by the writ of habeas corpus. 

Replevin bond is abond executed to indemnify 
the officer who· exe.cuted a writ of replevin and to 
indemnify the defendant or person from whose 
custody the property.was taken for such damages as 
he may sustain. 

Replevisor is the plaintiff in an action of 
replevin. 

Nature and Scope of Remedy: 
Replevin originated in- common law as a 

remedy against the wrongful exercise of the right of 
distress for rent, and according to some authorities 
could only be maintained in such a case; and under 
some statutes has been limited to such cases. But 
by the great weight of authority the remedy is not 
and never was restricted to cases ·of wrongful _ 
distress in the absence of any statutes relating. to 

89 



the subject but is a proper remedy for any unlawful 
taking. 

Replevin being strictly a proceeding at law, it 
cannot be invoked as in an equitable suit for 
rescission, modification, or cancellation of a contract. 

Replevin is a possessory action. The property 
is. the subject of the action. The gist of the action is 
plaintiff's right to immediate possession and 
defendant's wrongful taking or wrongful or unlawful 
detention. The issues to be determined are 
plaintiff's present right to possession of the property 
and defendant's unlawful detention or possession; 
and the .question of title is not necessarily involved 
in such an action, although it may be put in issue. 
The primary object of the action is the recovery of 
the property itself with damages for the taking and 
detention, and secondarily the recovery of a sum of 
money equivalent to the value of the .property taken 
and detained, with interest thereon. Being purely 
possessory, replevin is not a proper remedy for the 
collection of a debt, nor for money due on account, 
nor to enforce a mere contractual duty, nor to 
enforce delivery of · a deed, nor to determine 
defendant's liability as indorser of a note, . and it 
cannot be sustained for the purpose of trying the 
right of property. It affords no relief for the 
adjudication .of successive liens. · An action to be 
declared owner of. an interest in a patent is not an 
action of replevin. The right to hold offic~ in a 
corpo_ra'tfon .·cannot be. determined in an action . of 
replevi.J.i ofcor.poration property. appertaining to that · 
office. 

· Replevin is· ?lot an action i.iLrem, althoi:igl't it 
·: iti -said':to have bee~· s()· otiginally,,but: is .. what_ Js 
.usu~ly eall~d- ~- nirx~d _aetio~, :b_e~g:J>artlyli?-~rem.;an . · 
·;partly c :i11.. per$onliin; .. ~ -"rem -so ·far . as -:specific c . 

' • ' : - • ·.,,.', . '·, .. ~ ~· r ' .., ' ~ • 

. ::./-.._ 



, :~~vei-1·.·of :th~:< cD;~~ls<· ·iSc, co~ee~e4~:,''';and:<m 
, person~ as.to;the:4~Ages. , , ,_ , ·. ,,. 

~, ; 
- ' ' ~ , 

' . 

·f'r6perty~ReeoveraJ>Ie: .· .. · . .· . . ., 
. · The general. rule 1~ thaf a· 'Writ of replevin is · 

. ·effectual for the recovecy of.-personal:property· only, .. 
and th.at it cannot be'. maintained to recover real 
property. The· gen~al rule is that all personal 
property, including aninlate as well-.as inanimate 
movable property, unlawfully taken or retained from 

· the owner thereof, is the subject of an action of 
replevin. Replevin will not lie for incorporeal 
personal property, such as shares in a corporation, 
as distinguished from certificates of stock nor will it 
lie for property destroyed and not in existence at the 
commencement of the action. Replevin will not. lie 
to recover property received in exchange for 
plaintiff's property. 

The general rule is that. money is not the 
subject of an action of replevin, unless it is so 
marked or labeled as to be capable of identification. 

Replevin, it was held, would· lie for .. the 
recovery of slaves, but not for a free negro. 

Title and Right to Possession of Plaintiff: 
As replevin is . strictly a possessory action it 

lies only in behalf of one entitled to possession. Not 
only must plaintiff have the right to possession , 
generally, but he must have the right to immediate 
as well as the right to exclusive possession at the 
time of the commencement of the action, or issuance 
of the writ; or, as is sometimes stated, at the time of 
the taking and detention. 

The gist of the action of replevin is the right 
to possession of the property involved; this right of 
possession may result from a general or from a 
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special interest or ownership, but such a general or 
special interest or ownership in plaintiff ·so far as 
requisite to confer a right of -immediate possession 
against def end ant. is essential to his action. 
Ownership in plaintiff is material only so far as it is 
necessary to show the right to possession. 

Taking, Detention, or Possession by Defendant: 
At common law a writ of replevin lies only 

where there has been a tortious or wrongful taking 
of the property by defendant, with the exception of 
cattle distrained damage feasant, where before 
impounding sufficient amends were tendered; and it 
will not lie for a mere detention where the property 
was lawfully obtained. Herein it is distinguishable 
from detinue which is the common-law action to 
obtain the property where defendant came rightfully 
into possession and the detention only was wrongful. 
Any unlawful interference with or assertion of. 
control over the property is sufficient without an 
actual. forcible dispossession, although an actual 
taking was wrongful ab initio. 

Conditions ·Precedent: 
Since in order to maintain an action of 

replevin plaintiff must be entitled to the immediate 
possession of the property, he must as a condition 
precedent make payment or tender any money or 
performance of any . other condition or obligation 
which may be necessary to vest in him such right of 

· possession; while on the· other hand, although there 
. maybe sc;>rriething due from plaintiff to defendant, if 
. ~ts return 'or. paymentJs not essential to vest in 
pla~tiff a right toi}te.p~ss~ssfon of· the .Pr~pe~y .iq 
questiQn~ n9·te~Q.er or paynient·is nece~sary ·as a 

. oohd.itiO.n .: preeederit . -~. ~ihe; J.~ght'.. to'.· m~int'il:iI).<-th:e .· 
' . ..: '. .~ ' ' ' ' . . ' - "'.:. ,· ' - .~ ~ · .. i 

... :::.-· 
., 

_92--·· 



•··· ~~#· ~ Wheti!J•Yttl~t'ol'" f.en~I' iii • ·<loli~an'. · . • .··. 
, · · prec~ent; · it ·mus( tie:· ·made before; the:" action_ ·is. · 
.. co111;m~n~ed, unle~s, :by, r~ason oi the: d~fe11<fant 
· claiming absolute ()wner.ship, the cause -of.action: is 
· cotttplete "\Vithoutsuch payment or tender; ~nd must· 
. be kept ·good up ·to and. at tlie tiine of the . .trial. 
Where· plaintiff· has parted . with property under 
circumstances. whfoh entitle him ·to ·recover the 
same, he must return or tender the money, notes, or 
other thing of value which was the consideration on 
which he acted in parting with such property, unless 
he is prevented from so doing by defendant. Where 
expenses have been incurred by an officer in regard 
to property taken under a wrongful levy, the owner 
may replevy the same without tenderingthe amount 
so expended. If plaintiff's property has been sold to 
defendant by a third person having no right to 
dispose of it, it is not necessary for him to refund to 
defendant the amount· paid by the latter to such 
third person. Where property is obtainedby fraud 
on plaintiff's borrowing a sum of money from 
defendant to be repaid in a certain time which has 
not yet expired, no tender of the sum need be made. 

Defenses: 
It is no defense to replevin for a wrongful 

taking that the owner of the property was indebted 
to defendant. Any ·defense which controverts 
plaintiff's right of possession at the time the suit 
was brought is allowable, such as invalidity of 
plaintiff's title or right to possession in defendant of 
some stranger ·to the action. 

· Where parties engage in an unlawful 
transaction, and in the accomplishment of the illegal 
purpose one party obtains possession of property 
claimed by the other, replevin will not lie in behalf 
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of claimant to recover such possession. 

Pleading: 
In· an action of replevin as in other civil 

actions the complaint must allege facts sufficient to 
constitute a cause of action, and to show that it 
exists in favor. of plaintiff, and against defendant. 
The complaint must state in clear and concise 
language the facts upon which plaintiff bases his 
right and which entitle him to recover, and it must 
allege facts and not matters of evidence, or legal 
conclusions, and it should allege the material facts 
distinctly and separately, instead of assuming them. 
The material facts to be alleged are plaintiffs 
ownership, either general or special, of the property, 
describing it, his right to its immediate possession, 
and the wrongful taking or detention thereof by 
defendant, and a complaint which states these 
essentials ordinarily .. sufficiently states a cause of 
action, except where it .is necessary to allege a 
demand, it being unnecessary to anticipate and 
negative matters of defense. In some jurisdictions 
statutes provide what allegations the petition shall 
contain, aild a petition containing all the required 
allegations states a cause of .action. The complaint 

. is suffieient if it contains a plain and concise 
statement of the cause of action, and it is not always 
necessary to allege in the complaint .everything that 
is required · to be stated in.· the affidavit. · A 
d~claration or ·complaint is not demurrable for 
failure to. state a. cause i>f action if the facts -stated 

· are .. ·slifficient· fu' ··constitute ···any cause· of ·action 
agairi.st .defendant, ·~ven th,o\lgh such facts may hot 

· -be s\ifficient to sl.J.stain:th~·p~icitl$t c~µs~·ofaction 
_ · upon·.W'hieh the .. 9on:lpia.~tD1~Y s~emto l;>tf.b~setL If .. 

. the. :conipla:in,~·- ·~tates~ ·a·_ ¢ause.:.of ·· aetion. in. replev.µi, 
• .., _, __ . . ' . < " • : .' ~ ~. - > "\-, '. , - ' . .: < - . . - ' ' ' . ., '' 
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. ·.•/the f8.qt .t&at;Ji. ~$~ )illefe's. ·& ~\;e~~ · ·~ i;l(e· 
·. <.prol>erty l:>y defeiidanf ~ -h,is. own u~e: d6es . not ' 
· change the form;.of:aeti<>:g, :or: depri\te'plai.ntiff.()f his 

right toa .recovecy of the. p~operty, jf the evidence' 
~upon the trial justifies such· relief.. . 

The sufficiency .or. d~cJaration,, pet~tion, . or 
complaint is d~termili.ed.by its averments; and it is 
not affected by defects in the affidavit, nor by the 

. name given to the pleading or cause of action. A 
complaint which is otherwi~e sufficient is not 
defective because of failure to add immediate 
delivery of the property. 

Affidavit as complaint. The affidavit required 
to be filed in an action of replevin has been held to 
be no part of the pleadings. The facts set forth in 
the affidavit form no part of the issues of the case, 
unless they ar.eagain set forth in the pleadings. In 
some jurisdictions· . however where the action is 
brought before a justice of the peace, the affidavit is 
the only pleading required, and in others, it has 
been held that an affidavit filed without a sperate 
·complaint, but containing all the essentials of a 
complaint, is to be treated as both affidavit and 
complaint. 

The omission of a prayer for judgement is not 
fatal where it is. apparent what judgment plaintiff 
would be entitled to. 

Replevin at common .law is regarded as a local 
action, and the complaint should contain allegations 

.. of venue, and should allege the place from which the 
property was taken, and show the county in.which 
the property is wrongfully held at the time the 
action is instituted. In some jurisdictions it has 
been held that the venue must be alleged· as of a 
particular. place within the town or parish, . but in 
other jurisdictions it is held that, except perhaps in 
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replevin of property seized in distress for rent, it is 
sufficient if the venue is laid within . the town or 
county. In some jurisdictions it is held that in 
actions of replevin brought before a justice of the 
peace, it is not necessary to allege detention of the 
property in the county in which suit is brought, and 
in others it is held that the venueis sufficiently laid 
if it appears in the margin of the complaint instead 
of the body. 

The declaration, complaint, or. petition in an 
action of replevin shall be verified,a nd in the 
absence of such verification the writ cannot legally 
be issued; the verification need not be by plaintiff in 
person, but it may be by an agent, or by plaintiff's 
attorney. A· verification by an a.gent which fails to 
show for whom he acts is insufficient. If the 
verification contains the proper allegations for the 
purpose of a verification the fact· that it contains 
additional allegation will not vitiate it, but such 
additional matter may be treated as surplusage. 

As in civil actions generally, in replevin it is 
necessary that defendant file a plea or answer, or 
there can be no trial for want of an issue; and such 
plea must either traverse or confess and avoid the 
allegations in the complaint. A plea of the general 
issue or a general denial is not compulsory, but 
defendant may, if he so desires, plead his defenses 
specifically, in which case his answer will·be subject 
to. the ordinary rules of. pleading. The plea or 
answer must therefore state the facts upon which 
defendant relies and not matters of evidence, or . 

'legaI conclusions,· and it ne.ed not negative matters 
: of ·d~fens~ · to ~matter. alle,ged. · · . Unnecessary· 
···allegations .m~y. be· tre.~ted as svrph1sageJ· ~n<tm~y 
: be s~tjcken-0ut, ap.d·~··p1e,, ~hiCh iS"merely ~riVQlQUS · 
"or rimpeit~ent ;iJlay ~~ .di~regartied .:~t sttj;Qken qut ' 

-i..- • I.. - h '. - • \~ ," • ·' - • • ' .o;'· . . -. ' ,J :: ' ' ' • ;,. '-
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.. ·~~it ili~tron:> · · 
~· ... b1J:UrtsdiCtjqni\vhere anaffid~vitcdrdet:~ns_e·; 

' · 18 ,requ~ed\to~ be<(J.l~cl' -the··.faet; tha:t· th~J~r<>perty 
. · ·so~ght wa~ n()t·fqund intheTpo$session·o('defendant 

or ally thir~ person do~s not relieve. defendant .of the . 
necessity of filing al1. affidavit· of defense. · The 
affidavit of defense is not nece_s$ary if plaintiff fails 
to state in his declaration the facts upon which he 

· claims title and right to possession. the sufficiency 
of such an affidavit in an action of replevin must be 
determined by the same rules that control in other 
actions where like affidavits are required. The 
affidavit must state frankly and fairly the facts that 
support the claim advanced, and any subject of 
defense set up must be specifically averred and 
nothing left to inference. Where defendant gives 
bond and retains the property, his affidavit of 
defense must allege that he is the owner of the 
goods. 

Evidence: 
The rules applicable to presumptions and 

burden of proof in civil action generally apply in 
action of replevin. Thus the burden is on plaintiff to 
establish his. right to recover. Where plaintiff has 
made out a prima f acie case, the burden of proof is 
on defendant to show matter in justification of 
proving allegations which, although unnecessary to 
his recovery, have been made in anticipation of 
special defenses. 

It is presumed that the officer executing the 
writ of. replevin took .the bond required and acted 
regularly. 

Trial: 
In an action of replevin both parties are 
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regarded as equally actors; and, where plaintiff in 
replevin has been put in possession of property 
under his writ, he cannot be permitted to liability to 
defendant by· ·suffering a 11:onsuit escape or 
dismissing his action, except with the consent of the 
latter. Such consent must be actual, not 
constructive, and, if made by an agent of. defendant 
without special authority therefor, or by one of 
several defendants having interests adverse to the 
others, is not sufficient. But an order of dismissal of 
an action of replevin. against a constable levying 
upon personal property will not be set aside on the 
mere ground that a stipulation for such dismissal 
signed by the constable was not signed or consented 
to by ·the· execution plaintiff, where no application 
was made to · substitute him in the action as 
defendant in lieu of the constable. After the 
property has· been seized and delivered to plaintiff 
defendant becomes the virtual plaintiff in the case. 
Plaintiff cannot and does not thereby deprive 
defendant of his right to establish his title and right 
to possession, and obtain a judgment for the return 
of the property or its value, and damages for the 
taking and withholding of the property. If the rule 
were otherwise plaintiff, under color of legal process, 
would perpetrate a fraud on the law and be allowed 

. to keep. property, the title to which was prime facie 
in defendant form whom it was taken· at the 
'beginning of the suit. 

The court has power tO set aside a voluntary · 
nonsuit and reinstate the case on the docket for the 

- ' - ,· ' 

nexttenn.. . . . . · ... ··. .. 
The comttion~.law ·rule . is . that in replevin ~­

. def,e11dant :cam;iot move f-0.rj:ciclgmeQt as in caseof: · 
· n~nsu.it forjaif.µre··or;plamtiff to pr~eeed 'to,~trisl, · _ .. 
· ·b<>~il parties ~ing regardea __ as ,act0~. in-~ueh a:Ction 

' ' - • • - ' , .,, - ~ J • - -- ~ '· -
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· · ·.· •.·. . ~~th~hil~lh~:ri~tt<>hritik.tJie ~s&w tt#1x. 
-_,~Damages: " _ _ _ _ _ _ . 

· _The· generaf·rule.'1s, '~soin_e .• times by. v~e of . · 
·expr~ss provision ~f the,: sta~tes,:-that a plaintiff in · 
replevin, if successful,. lllay recover damages for the 
wrongful. takfug. and detention- -of the property, 
together with, where a return of the property is not 
had, a recovery of its value, or the value of his ·· 
special interest- therein; except as the right to 
recover both the value of the property and damages 
for its - detention may be controlled by rules 
hereinafter considered as to the time as of which the 
value is to be ascertained, and has the right to 
recover for depreciation. Damages to the successful 
party in a replevin suit are ordinarily to compensate 
him for the loss he has sustained -by being 
wrongfully deprived of the possession of his 
property, and the award involves a prior finding that 
he is entitled to the immediate possession. of the 
property at the time the suit was commenced. By 
the action the law intends to give a complete remedy 
to the party entitled to possession not only as to the 
property itself, by also in respect to. damages which 
are the natural result of the wrongful act. -
Exemplary or punitive damages are recoverable 
where the peculiar circumstances warrant, but in 
the absence of circumstances upon which exemplary 
damages could be awarded just compensation can 
only be allowed, as the object of the law is to restore 
the party, so far as possible, to the condition he was 
in prior to. the commission of the wrongful act. 
These damages are not limited to such as have 
accrued when the suit is instituted but may be 
estimated to the date of the verdict. 
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Liability on Replevin and Redelivery Bonds: 
A replevin bond is to be interpreted like any 

other contract or.bond, and its several conditions are 
separate and independent, so that an action may be 
maintained on the bond for the breach of any of its 
conditions. ·A right of action on a replevin bond 
carries with it the right to recover damages for a 
failure to perform its conditions. the obligation of 
the sureties on defendant's. rep levy bond is created 
by . the . b~nd · and dates only form it date; and to 
justify a judglt1ent against the obligor and sureties, 
there must have been some breach_ of the bond, for 

· until a breach of.one'.:of the conditions the liability of 
. . the · obligors is · Jllei"ely eoq,~ingent. Where the · 
· _ s.ta~tes ri<?nfer.9n a:tnw-i~d wom.an·th~. right-~. 
~xecute. 'a: fQrtbeommg .·or' re<lelivef'Y. bond,.· .. she •. 1s_; 
s11bieet_;t0Juu~n~ 9f·l~~- · · · · · , · · 
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Defir,titt-on:· ·. ' . . ._ ·~ 

·netinue is a common-law aetion which lies for 
the recoveey: OI personal cliittels, ~ sp~cie, :or their 
value.if'they cannot' be had,·'from one who acquired··' 
posses,sion of' them lawfq.lly, but retains' them 
without· right, together with the damages for . the 
wrongful detention. Under the almost· universal 
modem· rule, however, the action will lie not only 
where the origiri.al taking was lawful. but also where 
it was tortious. 

Lord Coke's definition.-- "It lyeth where any 
may come to goods, ·eyther by delivery or by.finding.· 
In this writ, the plaintiffs shall recover the thing 
detained." 

Other definitions.-.;; 1st, A common-law 
action which lies for the recovery ·of personal 
chattels iri specie where the same are unlawfully 
detained or for damages for their detention. 2nd, A 
mode of action given for the recovery of a specific 
thing and damages for its detention, though 
judgment is also rendered inf av or of the plaintiff for 
the alternate value, provided the thing cannot be 
had; yet the recovery of the thing itself is the. main 
object and inducement to the. allowing of the action. 

· 3rd, Wher~. a party resorts to the action of detinue, 
he elects to take the specific article or elects to take 
the specific article or thing, if to be had, and if not, 
he is entitled to its value at the time it is found and 
decided to be his property. 

101 



Nature and Scope of Remedy: 
There has ·been some doubt as to whether 

detinue is f ounc;led on tort or on contract; and in 
some decisions· it has been said to partake of both. 
The action of detinue was .originally no other than 
the action of debt in the de,tinet instead of debt. It 
is now considered to be an action ex delicto since it 
is a personal action, the gist of which is the wrongful 
detention of personal property, regardless of the 
manner in which defendant acquired possession. 

In order therefore, to ground an action of 
detinue ... these points are necessary: 1st, That the 
defendant come lawfully into possession of the goods, 
as either by delivery to him, or by finding them; 
2nd, That the plaintiff finding them; . 3rd, That the 
goods themselves be of some value; 4th, That they 
be ascertained in point of identity. 

Chitty says: It is "an action somewhat 
peculiar [in its character and] in its nature, and it 
may be difficult to decide whether it should be 
classed amongst forms of action ex contractu, or 
should be ranked with actions· ex delicto. The right 
to join detinue with debt, and to sue in detinue for 
not delivering goods in pursuance of the terms of a 
bailm~nt to the defendant, seem to afford ground for 
·considering it rather as an action ex contractu than 
an action of tort. On the other hand, it seems that 
detinue lies although the defendant wrongfully 
became the possessor thereof in the first instance, 
without relation to any contract. And it has receµ.tly 
been considered as an· action for to~, the gist of the > 

actfon not being the· b:reach of contract; ~ut the 
. wrongful detainer. . . 

. . Prop~~y Re,C()verable: · · .. · .. . . ·. _ ~.·· . . . .. ·. . ., . .. , . . .. 
~':fhe ac~on:of _d:etihu~h'.asbe.e11.held·;fu l~~PnlY. 

~ . ', 
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··r~i- -th~_.fe,eov'eey~:~f ~~~~al'~~P~P~~--:_;1rl\e--pr0p_~rt¥-· : 
· m~s~-- -hav~. ~some . yidµe; tlY,14~ b~. ·cap_ablej· of· 
identificati9~n .scr as fo be:'recoverable in spade, 
capabl~ of 'Qwnership, tirid be in exi.Stence at the time 
-the - action is _ l)rouglit._ S"UbJect . to - these_ . 
·considerations, it has been-held·that detinue will lie - · 
for deeds, leases, notes. or other . evidences of debt, 

· abstracts, and muriiment of title; patents to land, 
legal papers, insurance ·policies, letters,_bankchecks-, 
and currency. The common-law action would not lie 
to recover corporate stock as distinguished from the 
certificate evidencing such stock. 

Things severed from the realty become 
personal property and belong to the owner of the 
land, who may maintain detinue for them, unless 
defendant is in possession of the land from which 
they were severed, holding it adversely to plaintiff. 
But ·where the chattel cannot be removed without 
injury to the premises, detinue cannot be 
maintained for ·it. 

Right to Maintain Detinue: 
For plaintiff to recover in an action of detinue, 

he must show that at the commencement of the 
action he had a general or special property in the 
goods sued for with the right to the immediate 
possession. A bailee, or a person holding the 
property under an order of court, has such interest 
as will support detinue; however, a mere executory 
agreement to deliver property does not give the. -
person such an interest as will support detinue~ A 
person who purchases property and gives his note 
for the purchase price cannot maintain detinue to 
recover the note on the discovery of such fraud as 
would entitle him to rescission of the contract. 

The legal title to personal property usually 
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carries with it the right to its possession, and hence 
is sufficient to sustain detinue for the recovery 
thereof, unless s.omeone else has a special interest 
entitling him to· its possession. The action may be 
maintained by a reniainderman, or reversioner, 
when.his interest has become absolute; and property 
deposited in escrow may also be recovered by the 
party contingently entitled thereto, if he has 
performed the condition of deposit. 

An equitable interest in personalty is not 
alone sufficient to sustain detinue for the recovery 
thereof, and this rule is also applicable to a claim 
interposed by a person not a party to the action. 
Likewise detinue will not lie by a person holding 
merely an equitable lien, or an equitable title resting 
on an unexecuted executory contract. 

Liability in Detinue: 
Under the modern rule the manner in which 

defendant acquired possession of the property· is 
immaterial, although under the earlier rule he must 
have come into possession lawfully. 

Since the gist of the action is the wrongful 
detention of the property, any one who wrongfully 
detains the personal property of another may be 
sued in detinue. Thus infants, attaching creditors, 
bailee, or· warehousemen wrongfully detaining the 
property of another are liable in detinue. . 

If plaintiff consents to the detention of the 
. property by defend.ant it will prevent his recovery in 
· the action. · , · · 

. As ·a general rule liabili~y in detinue ca.nnot 
~ise· ex:cept· on. a~count of actual _possession of.the 

. P:r~perty, either ~t the time Qf the aetipn ·°:l' at sotn,e , 
· .. · t~e J>ri~r. ;ther~t<>" atl.d~ ,con~rij.~tive J>OS'~~sion js 

· ' ~· ~uff.i;cje11t. :When~J>tope~. ~~l()rigin.g . tQ•. -~. thit<f ... 
),·, .• ~.._;._,' ' "·.,"·· • -·-··~ ·.~~-,-"_,.._'':"·_~~'-..;r ···~---.. ~:··,-·_ :··_;'._, ;'·':· --.'.:'-:···'- • 
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: · · ·., p~rson ·is· 1fo F~aU;n·:cqr •. in~r~st ~.th~reip.~ l>;e ·if8;:nPt .. 
. . . · liable '.in_d~tin~e to~ :the' .~wner .. Jmt where' ~· pa~y 

c· representS ihatJ1e.~has·;po~sessiohof:the ~~-0perty,· · 
plaintufwill b~ entitl~d to're'ooyer, 'eve~ thoughsu~h 

· representation was.false . 
. ' It . has ·.·been held that . 'detinue may ·. be 

maintained against' a .person who has control of tlie 
property, although it is in the possessJon·of another. 
Thus the action. may be maintained against the 
bailor, where the bailee holds at the will of the 
bail or. In some jurisdictions the action may be 
maintained against either the principal or agent, 
where the property is in the agent's possession, 
subject to the control of his principal, while in other 
jurisdictions the principal alone may be sued. 

Parties:. 
All persons having.· a legal. possessory interest 

in the property must be.joined as parties plaintiff, as 
for example tenants in common, or joint tenants. So · 
the joinder of a party who has not an interestin the 
property or the failure to join one who has an 
interest therein is fatal to the action. 

The action should be brought against the 
party in possession or chargeable with the wrongful 
detention, regardless of the number of persons that 
may be interested in the property; and in some 
jurisdictions, where detinue has been superseded by 
statutory proceedings, it has been held, under the 
statutes, that the action may be maintained jointly 
against a person who fraudulently acquired 
possession and his transferee who refuses to deliver 
such possession the owner. Where· the property is 
jointly detained by several persons, all should be 
joined as defendants. · 

In order to obtain jurisdiction to proceed to a 
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valid judgment, in an action of detinue, the. service 
of process or summons is necessary, unless 
defendant waiv~s the necessity thereof. But the 
failure to find or seize the property, if summons has 
been served, does not prevent the court from having 
jurisdiction. 

Procedure for Taking and Redelivery of Property: 
By making an affidavit of ownership, and 

executing a statutory bond for the payment of such 
costs and damages as defendant may sustain by 
reason of a wrongful action, plaintiff may obtain an 
order directing the officer executing the summons to 
seize the property. A bond given after levy, 
although required before the levy, is valid as a 
common-law bond~ The officer is required to hold 
the property for a certain time, during which 
plaintiff· may. take possession of the property by_ 
giving another. bond conditioned to· return the 
property to defendant in the event of a judgment in 
his favor; but if he does not give such bond within 
the specified period, it is the . duty of the sheriff to 
release the property, and failure to release it at the 
expiration of the specified period renders him liable 
to defendant as a trespasser ab initio. 

After the officer has seized the. property, 
defendant may retain the property -. by giving a 
forthcoming or redelivery bond. But where a sheriff 
is sued in detinue for 'the recovery of property in his 
possession under a levy, he is not oblJged to give a 
fdrthc.ozn.ing ·. bond, but•· may notify .the execution 

. creditor, who is th~reupon charged with . the 
responsibility of'protectiri.g.his ;o\Vn interests. Th~. 

. validity_-of the bQndjs,,not.affec~d by the faih1r~ of. · · 
. tlie· · officer A~o · seize .. patt ~of tpe property,: · .. nor~ :by. 

· ·1nclud.iJlg.: ~icl~s· 116t~~ue4 t:o1-./l~Js'._atso. ·s:uffi~~ent, 
';, /' ·,..., 

;-.· .. 



'it-;t)ie:bQ~dJ; exec\ite<i,by.Qil;e'kt.~s~v~raF4~~i1aAAts .}::_:· 
wp.o ·aJ.()ne"h~· p~ssession' of the ;p~operty .. _ 

i • ; '~ • ' - • • • 1 ; r' • • < 

· Claimsby·Thfra Persons: . 
. : At.comm.on lawde~inue was the only personal· 

. action:in.wbich interplea'der was allowed, ind•this. 
pr()Ced\lre has been adopted in several jurisdictions 

· in the American·· states of the Union~ 

:Pleading: 
In setting forth a cause· of action it is 

necessary thatthe declaration, petition, or complaint 
. should contain an allegation of plaintiffs general or 
special interest in the property sued for, on which he 
bases his right to immediate possession. But it is 
not necessary to negative any special possessory 
interest that defendant may have in the property, 
although an ave.rment which is not inconsistent with 
right of possession in defendant is insufficient. 

According to the ·modern practice, it is 
necessary to allege that defendant is in possession of 
the property and is wrongfully detaining it, and the 
omission. of such allegations is fatal even after 
verdict. The manner of taking.need not be alleged 
and an allegation of manner is ordinarily regarded 
as surplusage, since the gist of the action is in the 
detention and not in the taking. It has, however, 
been held that an allegation that the taking was 
tortious is demurrable, since such an allegation 
. might induce the Jury 'to assess damages for the 
wrongful taking as well as for the detention. 

At common law there were two modes of 
declaring defendant's possession in detinue: First, 
on a bailment; and second, upon the fiction that 
plaintiff lost and defendant found the. property 
which he detains, although it was permissible to use 
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the latter form in either case. 
The declaration or complaint should 

particularly and. specifically describe the property 
sued for. · 

It is generally necessary to allege the value of 
the property in controversy, since the judgment is in 
the alternative form. 

Where a. demand is a condition precedent to 
the right to maintain the action, it must be alleged. 

No allegation of special damages is essential 
to the recovery of damages for the detention of the 
property, since damages are a mere incident to such 
wrongful detention, it being sufficient if damages are 
claimed in the demand for· relief. 

The place at which the property is detained 
must be alleged where it is essential to show the 
jurisdiction of the subject.matter. 

Evidence: 
The burden of proof is on plaintiff to prove the 

legal title or other interest in the property upon 
which he relies as giving him the right of possession; 
and the rule is not changed where a third person 
intervenes and claims the property in controversy; 
but having proved such a title or interest in himself 
he need not go further and disprove a superior . 
interest defendant. 

The burden of proof is .on plaintiff to prove 
defendant's possession. .. Whether,. after having 
shown possession in defendant prior to the action, . 
plaintiff· has the ~dditional burden of showing- that 
such possession . continued· . up to . the tinie of the 
action seems to beirivolved in the.same confusion as 

• 0is .. the question. _of,.t~e effect __ of ,a transfer/·by 
defend~rit. Tb.e"\veightcof authority,:.howev.er, seems , 

··to ·b~ ·that. plain.tiff n:ee~.:n.o~ ·show eontinu~nee .~ot · 
- . _". - ~ . . - ' -, . --, ' '· ' ' ·- . ' - - . -. . '' - -; . - '- . - , ', ·- ~ ; ., 
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· .,p<!iis~Si§ t1p0~tlte?t!ni;~·or·tn~a~i4ri{a¢,~ lf .. 
, <lefehclant' relie&.'·on.·.a..~ traxis-feriif p~ssesaion~.h.fl·::has' _· 

,··.· theburde~ of prQvip.git,_· and i)J~o of proyfng,·tb.at the 
. transfer waE; such aS \v~ relieve hini'of liability; but . -
there is respectable authority wh~ch seems -to place . 
upon plaintiff the: burden.·of_ proving defend.ant's 

. possession at, the time of the action, or otherwise of 
- -showing defendant1s possession .at the time of the 

action, or other wise of showing. tha~ having had, 
possession he has lost it through his own fault or 
wrong. However, proof showing the. chattels 
detained were in defendant's possession a short time 
before an action of detinue was commenced rests the 
presumption that they were in his possession at the 
date of the suit. 

As a general rule plaintiff is required to prove 
the value of the property in controversy, since the 
judgment is rendered in the alternative. 

Trial: 
Questions of fact and law in actions of detinue 

are, as in other common . law actions, are for a 
legally constituted jury of Electors from the county. 

The rules governing instructions in civil 
actions generally are applicable to detinue. 
Instructions ·should not be argumentative, nor 
abstract and misleading, and where there is 
conflicting evidence, it is error to give an affirmative 
instruction. The necessity of a demand, to recover 
damages prior to the comll}.encement of_ the action, 
cannot be raised by a general affirmative charge. 

The verdict in detinue should-be responsive to 
all the issues brought out on the trial, and should be 
supported by the evidence. 

As a general rule a verdict in detinue which 
does not assess the value of the· property is fatally 
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defective. 
If the jury, after ascertaining the right to 

belong to plain;tiff, omit to find the value, it is 
usually provided by statute that a writ of inquiry 
may be awarded to supply the defect, in stead of 
ordering a trial de novo. 

At· common law, and. in some jurisdictions in 
this country, a partial finding on the issues, or a 
partial ·disposition of the _·property will make the 
verdict erroneous, and in such case a venire de novo 
should be awarded. 

Judgment: 
As a general rule the judgment in detinue as 

i:r;i other civil actions should follow the verdict, 
although a judgment which amends the verdict in a 
particular which is harmless to the complaining 
party will not be set aside because it does not follow 
the verdict. The judgment should be supported by 
the pleadings, and should not be rendered for more 
than the amount claimed in the declaration. A 
judgment in detinue need not be wholly for either 
party, since plaintiff may recover part of the 
property sued for. and fail as to the rest; and in such 
case the judgment is for plaintiff for the part 
r~covered and for defendant as to the remainder. 
Likewise it is not necessary that the judgment. be 
rendered against all of the defendants, since detinue 
is an · actiOn. ex delicto. 

. At comm.ol). _law the. partial finding on the 
issues, or a· partial: disposition of the property will 

· make -the verdict err,on~ous; ~d in such case a· 
venire. de n.ov<> should~ be awarded. . 

. . . ·. IftheJµdgmehfis for plaintiff, it must be in.1 

the :-alternative ·for· ·the . reooyeey of. the specific. 
·:. prop~rty.<suea for,_,d.eseribing. it~::-·<>r" itsvEi!ue. ·as 

~ • L '..: ~· • •, • ' • ' J ..... • L • ~ • : , •( • ~ 
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· ~~!!(!by. tJleej~,,f1g'~~r -~~d~&gef&fuftti~ .·· 
~detention '9f the· prop~rcy· ·an.d 'tjJ&tS, and ~plaintiff · 
canriot eleCt ro~ave judgltient for the,propertyor for 

. its _yal_ue:. : Wh_ere' pliiiii.tiff .waiyes an 8.Iternative ~ 
judglllent for .the value of the property, the court 
should give· judgment in·· hiE:; favor· for possession 
alone. 

· The better practice requires that the judgment 
point out preciselythe··thirig recovered, although .it 
is sufficient ·if the property is described · by · a 
reference to the complaint where it is adequately 
described. However, if the description in the 
complaint is insufficient such a reference is ground 
for the arrest of the judgment. · 

Where plaintiff is not successful in 
maintaining the action, and has not taken 
possession of the property, defendant is entitled to 
a judgment for costs only, but when plaintiff has 
given bond and taken possession of the property, the 
judgment in favor of defendant should be for the 
property or its alternative value. 

Damages: 
Where plaintiff recovers either the property or 

its alternative value, he is entitled to damages for 
the wrongful detention of the property. The value of 
the property, however, is not part of the damages for 
the wrongful detention. Damages in excess of the 
value of. the property, although unusual, are not 
necessarily excessive. 

Plaintiff may recover damages, even thought 
he regains possession of the property pending the 
action, -although in some jurisdictions, in such case, 
the contrary rule prevails. But where defendant 
offers to return the property in a damaged condition, 
plaintiff need not accept such property without 
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compensation for the depreciation. Likewise where 
the goods were returned after the action was 
brought, plaintiff may show their damaged state 
while in defend~nt's possession . 

. Where no special damages are alleged, upon 
the: resto:ration. of the property by defendant ·and 
payment of nominal damages and costs, the court 
will .compel plaintiff to elect whether he will stay an 
p:roceedings-, -~r ._pFoc~~d for grea~r daufages at _the 

. risk of all\costs. . -
.. . .. '. · ... · :-"v°iltdicti~e ':aaut~g~$, :Jt iS' h.~ld,·_ c~nnot . ·he:. 

·. -· -·_:~Wardeii~ :_ -- · 
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1..· -~ , · Up'on:b~ilm.~nt; . : · · · .· .... , 
·A~- To th~·DeferidB.llt.himsEtlf: · 

i.-of Chattels ·Person~l: 
.. 1. Alive. 
2. Dead. 

B. To another. 

· II. Upon a Devell.erunt: 
A. General:, 

i. of Deeds: 
1. Certain: 

a. Chattels. 
2. · In . certain· thing· sealed: 

a. Bag. 
b. Box. 
c. Chest. 

3. Unsealed Reals. 



Trover· and· Conversion 

Definitions: 
Conversion is "an unauthorized assumption 

and exercise of the right of owriership over goods or 
personal. chattels belonging to another, to the 
alteration of their condition or the exclusion of an 
owner's rights" the legal wrong denominated 
"conversion" is any unauthorized act of dominion 
over personal property belonging to another in 
denial of, or inconsistent with, his right; also, 

A conversion in the sense of the law of trover, 
consists either in the appropriation of the thing to 
the party's own and beneficial enjoyment, or in its 
destruction, or in exercising dominion over it, in 
exclusion or defiance of the plaintiff, under a claim 
of title inconsistent with his own; also, 

A wrong done by an unauthorized act which 
-deprives another of his property permanently or for 
an indefinite time; also, 

An assuming upon one's self the property and 
right .. of disposing another's. goods. -

Any distinct act of . dominion wrongfully 
exerted over one's property, in denial of his right, or 
inconsistent with it. . 

_ ·Any wrongful _ ~xercise of dominion . by. one 
person over the.goods an.d chattels of another, which 
is· mcpnsistent with· a.mi, exclusive of the owner's 
dghts. thereirl. -. ,. - .·. · " _ 
·. -The -a~sertion -of>a_ title to,- or. ap aet- of .· 
don1tm<>n ov~r personaLprOpf?rcy,. incone,istent with · · 
•th~ right: of ~~e om;>-~r._,-._ · ·' · · · · 1 

,. _, - -

"-..,'' 



_.. ; - ,,. 

-.· .. ·.-,_. 

' ,_ ''==~ ~ '-!.;; .. ' 

·.-'' 'The\,unlawf,u(·.·ati~f ,~~ngrtil·. eiircis~, ,'Qf~ 
.... dorninfon1 'o~nera:hip;~o~JX>ntrot ·])y ~e~·person over·.- . 

'the·property,o( anqther; :to :the ~xclusion .of 'th~ 
exercise of. the ·:s~me rights ·by.the,·owner, ·either 
permanently or· for an indefinite tinle. · 

.A ·deali11g by. a person with chattels· not 
. belonging to him, in a manner inconsistent with the 

rights of the owner~c 
An appropriation of and dealing with the 

property of another as if it were one's own, without 
right. 

The unlawful tuming or applying the personal 
goods of ano~her to the use of the taker, or of some 
other person than the owner; or the unlawful 
destroying or altering their nature. 

Unauthorized dealing with the goods of 
another by one in possession, whereby the nature or 
quality of the goods ·is essentially altered, or by 
which one having the right of possession is deprived 
of all substantial use of his goods temporarily or 
permanently. 

The exercise of dominion and control over 
property inconsistent with, and in denial of, the 
rights of the true owner, or the party having the 
right of possession. 

The appropriation of the property of another 
or in its destruction, or in exercising dominion over 
it in defiance of the owner's rights, or in withholding 
the possession from him under an . adverse claim· of 
title. 

Any unauthorized act which deprives a man 
of his property permanently. 

A tortious act by def end ant, by which he 
deprives plaintiff of his goods either wholly, or but 
for a time. 

Constructive conversion takes place when a 

115 



person does such acts in reference to the goods of 
another as amount in law to appropriation of the 
property to him~elf. · 

Trover is the technical name of the action to 
recover damages for a wrongful conversion of the 
personal property of another. 

Nature and Elements of Conversion: 
Conversion is a tort, a wrongful act, which in 

the nature of things cannot spring from the exercise 
of a legal right. The law of conversion, it has been 
said, is concerned with possession, not title, 
conversion being an offense against possession of 
property. It may be either direct or constructive, 
and may be proved directly or by inference. The 
essence of conversion is not acquisition of property 
by the wrongdoer, but a wrongful deprivation of it to 
the owner, although a temporary deprivation will be 
sufficient; and in consequence it is of no importance 
what subsequent application was made of the 
converted property, or that defendant derived no 
benefit from his act. To constitute a conversion 
there must be either some repudiation of the owner's 
right, or some exercise of d-ominion over it 
inconsistent with such rights, or some ·act done· 
which has the effect of destroying or changing its 
character, or, as otherwise expressed, there must be 
a wrongful· taking or a wrongful detention, or an 
illegal assumption of ownership, or an illegal user or 
misuser~ 

Mere words ... -declarations--will not, in and of 
themselves alone~ amount to a conversion; it must be 
accomplished by acts. Futth~rmore,ihe acts allege~ 
to·.~<>nstitute a. co~ye~ion_ lllµst l)e. positiv~~:and 
~rti~l1s~ M~r~norife~.~oo .. cir.nl'glect'Qf :s()me)egaj .. 

: d:uty doe$' not ' $om1:t tO ·cofl.v,refori .. ;, &I.id -~-ill not 
' - . - . . _: - ' ~ ~· -·· - ' . ' - ~· : -· - . - .- .. . ' . . . -
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. su}ll)Wt.~·~~·ot.·~~e~ hlUi.6u~ It· Diaf .. · 
· .-constitU~-suff,i~ien~~ounQ:tcin;t'aintam-an a:ction~f . '_ · 
· the '.ease. _ And .a mere breach- ·of contract ···does not. _ 
· constitute~conve~sion, although resul~itlg' in a loss of .. 
propeJ1;y.. _ 

To ·constitute conversion, rionconsent to the 
possession -·.and disposition of th.e property l:>Y 

· defendant is indispensable. If the owner expressly 
or impliedly assents to or ratifies the trading, use, or 
disposition of his property, _he cannot recover as for 
a conversion thereof; and this is so although 
defendant exceeded the power given him. 

Neither actual manual takingnor asportation 
are essential elements of conversion. The question 
is: "Does he exercise dominion over it in exclusion 
of or in defiance of the owner's right? If he does, 
that is conversion." 

While an intent to do come act amounting to 
a conversion is necessary, mere intention to convert · 
property, without more, is not enough to constitute 
a conversion, but the intent must be accompanied by 
some positive act. It is the act of conversion itself 
that gives a right of action, and not the intent- to 
convert. But while an intent to convert, 
consummated by some positive act, is necessary to 
constitute conversion, it is very generally held that 
it is not essential to conversion that the motive or 
intent with which the act was committed would be 
wrongful or willful or corrupt, although, as in 
actions for· damages for torts generally, factors of 
this character may be taken into consideration in 
determining whether exemplary damages shall be 
allowed. It is sufficient if the owner has been 
deprived of his property by the act of another 
assuming an unauthorized dominion and control 
over it. It is the effect of the act which constitutes 
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the conversion. In consequence, subject to some 
· limitations hereinafter noticed, it has very generally 
. been held that tJ;ie question of good faith, knowledge 
or ignorance, care or negligence, is not involved in 
actions for conversion. 

The general rule is that one who exercises 
unauthorized acts of dominion over the property of 
another, in exclusion or denial of his rights or 
inconsistent therewith, is guilty of conversion 
although he acted in good faith and'in ignorance of 
the rights or title of the owner. The state of his 
knowledge with reference to the rights of such owner 
is of no importance, and cannot in any respect affect 
the case. Circumstances may exist, however, by 
virtue of which it is the duty of a party to give 
notice, either actual or constructive, of his ownership 
or right to possession, and in this event the general· 
rule does not apply. Nor does the rule apply to one 
who, in good faith and without notice of the owner's 
rights, received in payment of a debt the proceeds of 
a sale of the property by the party who converted it. 

Property Subject of Conversion: 
· · An action of trover lies only for the conversion 

of personal chattels. Such action does not lie for a · 
wrongful . deprivation of, or for injuries to, land or 
other real property which is the subject of private 
ownership is the ·subject of conversion, if of a 
tangible nature, or if it is tangible evidence of title 
to intangible or real propetty, but not otherwise. 

. Gener.ally ·speakiilg~ . all valuable written 
instruments may be the, subje~ts ·of ·conversion. It · 
.has b~n ·held. so ill respect ·of certificates· of stock; 

' p:romiss-0ry iioies, bills of exchange, dr8.fts, checks, 
bonds, ,·muriim~nt: of:titl~, .copi~s ' of \aC,Cciunt' .and 
account'. b<>Qks, > ¢ounty»·. w~Bl)tS,~. ~<: ~ilitary 

.; ' 



.... ~~:~¥b,·~e ~~~'~a:~ei·tol'the 
... :~alap.w·. of his·: p·ay. ,and. :subsi~teri~,'. -post~office· 

orders, i11strume.~ti.r~ivingthe.rlght.todel~veror'call 
; for stock, . ·fire. ms\1rance·: policies, liquor licenses 

... which under. the ordinance granting .them were 
transferable, a liquor law certificate; :a 'written:· 
guarantee,· ·a bank deposit book, and a solidtor's 
docket and papers. 

~tis generally held that trover will not' lie for 
a public record because it is not private property; 
and in accordance with this principle, it has been 
held that judgements of courts of record are not 
private property for which an action of trover will 
lie. 

Mail matter, such as First-Class Matter, is a 
subject of conversion, and a wrongful detention of 
mail matter by a postmaster will render him liable 
to an action for trover. 

Money of any_kind is. as much the subject of 
conversion as any description of personal chattels, 
and trover will lie whenever plaintiff's money has 
come into defendant's -possession, and has been 
converted by him, without any assent on plaintiff's 
part, express or implied, that the relation of debtor 
and creditor should thereby arise. 

Other things that properly are the .subject 
may include: Earth, sand, and gravel where. it has 
been wrongfully severed and removed, it becomes 
personalty for the conversion of which an action will 
lie; and, 

Manure; and, . 
Fixtures which have. been affixed or annexed 

to the . soil or freehold; and, 
All kinds of buildings and building materials 

which are personal property . are subject to 
conversion, and the owner or possessor of the land 
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who wrongfully prevents their removal may be 
compelled to respond in trover for their value; also, 

Timber, Qrops, Fruit, and turpentine; and, 
Animals; automobiles, trucks, and farm 

equipment. 

Actions for Conversion:· 
The action of trover was, in its or1gm, an 

action of trespass on the case for the recovery of 
damages against a person who had found goods and 
refused to deliver them on demand to the owner, but 
converted them to his own use, from which word 
finding (trover) the remedy is called an action of 
trover. By a fiction of law actions of trover were at 
length permitted to be brought against any person 
who had in his·possession,.by any means whatever, 
the personal property of another, or sold or used the 
same without the consent of the owner, or refused to 
deliver the same when demanded. As was said of 
this action by Lord Mansfield: " In for it is a fiction; 
in substance it is a remedy to recover the value of 
personal chattels wrongfully converted by another to 
his own use." The form supposes defendant may 
have come lawfully by the possession of the goods, 
andif he did not, yetby bringing this action. plaintiff 
waives the trespass, and admits the possession to · 
have been lawfully gotten. 

A conversion is the gist of the action of trover, 
, . irrespective of the manner in which defendant 

obtained poss~ssion of the· p~operty ~ Where the act 
. of c0Iiversio11 is admitted~ the ·only ques~io:n to .be 
determine~ is ·the amount recover~ble, and without· 
proof of.conversion plaintiff canriot recove~, \v'h~tey~r , 
else he~ inay prove, 9r .w.hatever: inay be his ~right of . 

_. , . ieeqv~ey jn anflther.fonn.~<>f.aCtipn .. No damages.ate-. 
.. recov~~a~l~·,f~:r-tlr~ 8.c~ ~f ~l;Cing;-airm~st ,l:>e. f9r~-~ 

_ • ' - ~ ', ' ; , .. ,·. ·~ ' - .. L, - '. ·, • " ' ~ '.J • _ ~, 
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.···:·~ct ~f ·-et>n\r~rsion~-:· ·A.$·.·eonv~rsioif:)s' <th~-,gi~t_· cifth~--
. actiQzl,' th@ csta~m,~t . of .. f"~ding or "trover j$ Il(>,~~. 
llI?-fna~r1Qi·,aild}1~t trf1ver$tlbl~~ : . . . · · < · · • 

The' rem:edy by action:·oftroverjsjl.l its nature·, 
' " legal as disting\iish~d' from .equitable, and,' while'. it 

has·be_en $aici.that the~actfon.of trover Is equitable 
in its nature, aJ'ldthat "it is competent for the law 
court· to· ;' administer justice according ·. to. r the 
principles of equity," this form of action is not 
available for _the protection or· enforcement of 
equitable· titles or rights. 

It has been held that trover is a possessory 
action b~sed on a disturbance of the owner's right to 

. possession of a chattel. 
·Unless otherwise provided by statute, the 

action of trover is a remedy to recover the value of 
the property wrongfully converted, and not the 
specific property it self. The property itself can only 
be recovered by an action of de.tinue or replevin. 

The law which ·governs fu an action of trover 
is that of the place where the property in question 
was situated at the time of the alleged conversion 
thereof. 

_An equitable title or right will not suffice for 
the maintenance of trover. A vested· legal interest, 
if acquired prior to the . conversion alleged, is 
sufficient to support trover. Such an interest may 
be either general or special and may be founded on 
a possession warranted by law, or consented to by 
the owner. Plaintiff must recover on the strength of 
his own right or title, and not on the weakness of 
that of his. adversary; and where his alleged title is 
void, he cannot recover unless he had actual 
possession and defendant is a stranger to the title; 
but possession under a claim of title or right is 
sufficient to sustain an action for conversion against 
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one who does not show a better right or title. 
Right to immediate possession, to constitute 

the basis of p~aintiff's suit in trover, must be 
absolute and unconditional. 

Defendant in trover willnot be permitted to 
set up a defense inconsistent with his· silence, 
language, or conduct whereby he induced plaintiff to 
act to his prejudice. It has been held that one who 
on demand admitted being in possession of goods 
and refused to give them up is estopped when sued 
in trover to allege that he did not have them at such 
time; but the contrary has also been. held. 

As the action of trover is transitory, an action 
may be .brought in one state, or province, for a 
conversion of personal property in another state or 
province; and. an action of trover may be maintained 
in one country for the conversion of personal 
property in another country. · 

Jurisdiction, it has been said, will not by 
refused on ground -0f public policy. 

An action of trover is transitory in its nature, 
and, unless it is otherwise. provided by statute, an 
action of trover may be brought in any county where 
jurisdiction over the parties can be obtained, 
although the conversion was not committed in that 
county. 

In accordance with general . principles of 
pleading, a complaint in trover need not negative 
possible defenses. 

Defense: 
At common law the. general· issue in. trover is 

not guilty. - It· denies ·a.n which plaintiff, in legal 
·.effect,alleg~s inthe declaration,nam.ely, property·in 
hinlself -~d· ~.illegal c~nvei-sfon by ·~ef endant. . 

11 A,s:iQ. otJ.\er:civil~Ctions, the.sta~ment m~he . 



c ··ii~epl~;btiwoot~~~~~fd~~et~~ 
the' plea·:l>ild t~ d-g.plfoity) ·. · · ·, · · · · · 

. ' ' _,,.' ,,.. 

· Evidence.:.··· . 
. . The same· char,;icter ·of •. evidence whi<:h:~ill. 

. suffice to. establish title. ()r possession, or ~ight 'to 
possession of ~hattels in other actions, wiHsuffice fo 
prove these facts in. an action for conversion. Proof, 
of title :will suffice as ·proof . of possession until the 
presumption created thereby is overcome.by other 
evidence, since one having title is constructively in 
possession in the absence of testimony showing the 
contrary; and actual possession is sufficient evidence · 
of title to maintain an action for conversion unless 
the presumption of title arising from possession is 
rebutted by evidence ·adduced by ·defendant. · So, 
possession of land, either under a title or a claim of 
title, is sufficient proof of ownership in an action of 
the conversion of crops or timber asproted 
therefrom. One who has never been in possession 
may establish prima facie title by showing a sale to 
him be one in actual possession claiming title. 
Plaintiff must prove his right of possession by a 
preponderance of the evidence, and if the evidence is 
evenly balanced on the right of possession, he cannot 
recover. 

In actions for conversion, the conversion must 
be established by a preponderance of the evidence, 
but it may be proved· either directly or by inference, 
and may be shown by circumstantial evidence. 

In general, a refusal to surrender property on 
demand is evidence of conversion, and proof of 
demand and refusal makes a prim a f acie case for 
plaintiff. Nevertheless, a demand made after the 
property was out of defendant's possession and in 
consequence when he could not give it ·up is not 
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evidence of a conversion. Evidence of conversion 
arising from demand and refusal is rebutted by proof 
that compliance,.with the demand was impossible. 

Where the case is tried by the court without 
a jury, the question of conversion is ordinarily a 
question off act to be determined by the court sitting 
as ajury. 

Whether the taking or detention of plaintiff's 
chattels by defendant, relied on as constituting a 
conversion, was in 'good faith or if for any reasonable 
or proper. purpose and, therefore, justifiable, is . 
ordinarily a question for the jury. However, if what 
evidence there is on the issue of malice rebuts . any 
inference thereof, it is error to submit the issue to 
the jury. 

The judgment must conform to, and be 
supported by, the pleadings and evidence; otherwise 
it will be reversed; and it must conform to, and be 
supported by, the verdict of the jury or the findings 
of the court. If it fails to meet this requirement, it 
will be void, except in cases where the discrepancy 
between the verdict and judgment dose not prejudice 
the rights of the parties. Since, as elsewhere shown, 
an action of trover is an action to recover the value 
of the property wrongfully converted, and not the 
specific property itself the judgment in this form of 
action should. be for damages only, and not for the 
recovery of . the. property converted, unless the 
statutes authorize other relief; and th~·judgm~nt in 
the alternative for damages or for a return of the 

_ 'property is erroneous .. 

Damages:. _ _ 
Although no actual lo~ i$ sho)Vll, if there has 

' been ·a-· technical conv~~sfon. the defendant:ls ·liable 
~-for at_le-~st.·n:oi'.ninsJ{~~ge$. o. • • -
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As>a.-gen:~r.at: ru.Ie-pla-illtifrs ~_auna~~s,:hl:- an.'>,-. 
·--~ction.-of .·co~v~r$iQn,., :are~me.a.~ured:--PY: the ... $~m~: · 
:necessary'toco~pellsatelinn (oi(III act\la.l lo~~s-or_· 

' injuries sustained ·as a'n,atu:ra:I and proxhiiate ~esult'' 
--··of defendant'~ W"rongi but-there. Cl;lll be no rec6very 

for losses which are tOo ·remote -and·. uncertain: 
It is the duty of the court~ when an- action for 

· conversion has been · referred,. to se~. that the 
measure of damages ·adopted.conforms to the rule 
applicable m such trails by juries. 
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Ejectment 

Definitions: 
It has been said, that: "As no branch of 

jurisprudence is more important than that portion of 
it by which real estate is governed; so no legal 
remedy should be more clearly understood, than that 
by which the title to landed property is judicially 
determined." 

The action of ejectment is a fictitious mode of 
legal proceeding, by which possessory · titles to 
corporeal hereditament and tithes~ may be tried, and 
possession obtained, without the process of a real 
action. 

Ejectment has been defined as "an action to 
recover immediate possession of real property" ; ir a 
possessory action" ; "an action to try the right of 
possession to the land in controversy" ; "a remedy 
for one who claiming paramount title is out of 
possession." It has also been defined as "a 
possessory action ex delicto, founded upon a 
trespass, actual or supposed, committed by . 
defendant in wrongfully obtaining . possession of 
plaintiff's land." 

Nature_ and Scope of Remedy: 
It has been.said that, although the.form of the 

early . common-law real actions for the recovery of 
the possession ·of .l{llld& lll.ay have been changed· by 
the. action ·of' ejectment, yet. the gre~t principles of 
.right ~velye4 ip these real ac~ions.·'~hav~ not been · 

. changed~ nor canth~y be 'without'a tPta(subverslon 
. . , ' ·• . ,, - ; .. ,. . . . ~ . " . ' .. 

l~6< 
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· 'or thf1·~ol~~ys~ ,Of ~~~~:f ui1~:~, Arid Sixl~ ·· . 
'. ,'' the,. p~~ciples:gfth~. ~mmon~ia:\V action of ej~ctment -

'are applicable tQthe_~ore siniplefortns of procedu,re 
· _ ·that have been ild.opted in inari.y of the ·states of-the 

American Union,. it isi.Jll.portant to refer .briefly to 
the· old real actions f~r--the re~overy of the possession 
of lands, -in order to understand the purpose for _ 
which the ·action of ejectment in the common law. 

Estates of freehold in land originally . passed 
by livery of seizin only, that is, by delivery of actual 
possession, and therefore one ·who wa:s in actual 
possession of the land was prima .f acie a_ tenant of 
the freehold, and under the common law if he were 
ousted, or dispossessed, of his-freehold by one who· . 
had no right, he might without process of law make 
peaceable entry, but if deterred from that, he might 
be restored to his lawful seizin by making continual 
claim as near the land as he could. But if he 
suffered his rights of entry to be actually lost, by 
descent or otherwise, he could no longer restore 
himself by his own act, but must have recourse to 
his action at law. This action might be by writ of 
entry, in which he undertook to prove his own 
former possession and his dispossession by 
defendant or. some one under whom he held, to 
which defendant might answer denying the fact of 
dispossession, or by showing in himself an older and 
better possession, and then upon the trial it. was 
adjudged who had the clearest right; or it might be 
commenced by writ of assize, .which went upon the 

- suggestion that the demandant's. ancestor died in 
possession and that he was the next heir, and 
therefore directed the sheriff to inquire by a jury 
whether this was so, and if found for. the 
demandant, the land was immediately restored. The 
result of these real actions, however, was merely to 
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restore the claimant, if successful, to his former 
possession, and decided nothing with respect to the 
ultimate right of property. 

The common-law action of ejectment 
succeeded the former real actions for the recovery of 
the possession of land. It was not originally devised 
as a remedy for injuries done to estates of freehold 
in lands, but as a remedy to chattels real, such as 
terms for years, which were considered as mere 
chattel interests. Ejectment was originally 
employed in England to enable the lessee of lands 
who had been ejected therefrom during his term to 
recover damages therefore, but it was subsequently 
enlarged to enable· him to recover possession of the 
land. But as one who claimed that he had been · 
ousted ·of his term must necessarily show that such 
term existed and that the lease under which he 
claimed was valid, the title of the lessor was thereby 
brought into question as . fully and upon the ~am.e 
principles as it would have been in the real action, 
so that by alleging a fictious demise, the action 
became an easy and expeditious method of trying 
title to land. 

Equitable Title: 
The general rule is that a plaintiff . in 

ejectment cannot recover on a mere equitable title, 
-but is required to go into a court_ of chancery to 
secure the recognition and assertion of such title. 
Even a perfect equitable title will not prevail against 
anakedlegal title .. Neither can a. recovery be had in 

. 'eje~ent where the only remedy is in equity. In~ 
· nunib0r of jurisdiction, how~ver, an- equitabl~·-title_ 
·will support ejectment, ~ven as against:the holder of 
'~he le~'al title,: at Jeast .l!here· ~he' eqµitable '•title' is ' 

, ecJµple~ -'1Vit!):.·th.e~~~ight ~f:_l)oss.e~s~on, ~~9 ·where the-
--' y_ ~ 
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·· ·.·~µitabf~:.~tte~· i>~~~~ti 4r.~ ~el!l#llhti. ·.· 
.·: .·; .. ·under: ~-·, -oompion,: s()uree. ·:·. :Eiceptions ... 't0 .• or': .. 

. . . . qualifications of the:: 'general,' rule haye, .b~en; 
frequently recognized~-' . _ . . ·. ·. . . / . . .. · 

- ThUS it has been:held that the-action may be 
maintained against a trespasser by one in possession 
of land' under an executory contract of sale, or by a. 
·partner Claiming under adeed to.his firm, whatever 
may be th.e precise nature of _his interest, ·or by a· 
purchaser to whom the vendor of the land has not 
executed the deed and so is in equity··the trustee of 
the vendee. And in some jurisdictions one who has 
a perfect equity in land can maintain ejectment, as 
for instance, where the. vendee in possession under 
a contract of sale has pai<). the full purchase price, or 
otherwise complied with the terms· and conditions of 
the contract, or where plaintiff is in possession 
under an exchange of lands and is entitled to a 
conveyance. But a mere option is neithe~ a legal nor 
an equitable title, and will not support ejectment. 
The beneficiary under a trust may. recover against a 
trustee holding the mere naked title. 

Equitable Estoppel: 
The authorities are not in accord upon the 

question whether ejectment may be maintained 
upon an equitable estoppel. · In a number of cases a 
title by estoppel has been recognized as slifficient to 
. support the action; and it has been held that, where 
plaintiff traces his titl.e back to a point, at ·which 
defendant is estopJ?ed from denying title, he need go 
no further. It has also been held that, where 
plaintiff cannot· recover under the rule as to 
par.amount title, his action must be defeated, if 
defendant does not stand in a relation which estops 
him from denying plaintiff title. According to other 
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authorities, however, a plaintiff in ejectment cannot 
recover upon facts merely estopping defendant from 
denying his ownership or title. But. plaintiff, not 
relying upon estoppel for his title, may use it to 
rebut a defense. 

Superior Title: 
Since the. rule which renders it unnecessary 

for a plaintiff to deraign title beyond the common 
source is one of convenience, it does not deprive a 
defendant of the right to show that he has a 
superior title through the common source, or 
otherwise. Neither party is precluded from showing 
that the has acquired another and better title from 
some other person. Nor _does the rule preclude 
defendant from showing that plaintiff has parted 
with his title. Defendant may justify his possession 
by showing that he holds under another deed, 
thereby destroying the proof of title. from a common 
source. But a defendant cannot defeat the action by 
showing title in a third person independent of the 
common source without connecting himself with 
such independent title. Nor may a defendant defeat 
the rule of common source by disclaiming title under 
it and setting up an outstandi,ng title.with which he 
is not connected. 

Right of Plaintiff.to Possession. 
While the general rule in ejeetment is that the 

legal. title must prevail, yet ejectment depends on. 
· the right of possession when the . action is 

commenced,. and it is essential .to recovery that 
plaintiff··· hav,e. a. present or .. iµl.m~diate -.right of 
p~session; notwithstanding .. he Ul-ay have: the l~gal_ -. 

'.·:title. iri. hima,~lf;:~,~d where:·th:er~ are:·two or-mot~-_- , 
~. plail1-tift"s, .. a1l- ,must ·have the 'rig~t · .of .:·poEJsessiol.1. 

" ' ~ • - • - • , ' ~; \." ,.'-- •• '. - ' - • • • ' • ' ' • '-> 

.. ~ \ . - ' . 
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. ·. Con:Y~ly '1(.cl4ight'~.~;~e$$1~1'-)~ill ·. 
·. ~upp~it. ~ejectment,".· ~ven. ~~gamst )the~-hold.er· .. of ·ihe 
- ,Jegattitle/ · ~8ut sln~e the1eg~ ti~le to hind 'cfilT.ie.s 

with' it the right ·of possession, · eJectment mEiy be 
maintained·. of the.Jegal ·.title al_one;, ·~s against· ·an 
intruder, or one who' has neither ,claim .or·. color o( 
title, and has admitted titlein plaintiffs grantor; It 
has been held, however, that a .rightof possession 

· will be determined only on the record title or title by 
limitation. 

Ouster of Plaintiff ·and Possession. by Defendant: 
While ejectment lies where there is an actual 

tortious eviction, an actual ouster does not 
necessarily imply an act accompanied by force, but 
may be inferred from circumstances. There is a 
sufficient ouster when there 'is an :unlawful 
interference with the owner's enjoyment of his estate 
by an unlawful or wrongful entry,.with full notice of 
his rights. While mere entry unaccompanied by 
expulsion does not amount to disseizin, there may be 
sufficient ouster where an entry is peaceable and 
without force but is equivalent to a forcible entry, or 

. where there is an entry and a claim of possession 
adverse to the true owner. And, although mere 
words are insufficient, a notice not to trespass may 
operate to give construction to defendant's acts upon 
the land, and so aid in determining whether or not 

. there has been an ouster. A refusal of. possession 
even for a. temporary period, may be such wrongful 
exclusion of one entitled to possession as will be 
sufficient to support ejectment, and, where 
defendant's possession is unlawful, there is sufficient 
basis for ejectment, even though he has a right in 
the nature of an easement. A mere claim of right 
and title to land in possession of the owner is not an 
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interference with his possession, but there may be 
sufficient ouster where defendant in possession 
expressly denies plaintiff's title, or claims title in 
himself as by· the record of a ·tax deed, or is in 
possession under chain of title from the lessor's 
ancestor; or where a widow in possession asserts 
title as donee to the exclusion of the heirs; or where 
a purchaser at a guardian's sale is in possession 
claiming title under the guardian's sale; or where 
defendant under a claim of right uses the premises 
in a manner inconsistent with plaintiffs ownership, 
as where there is a subjection of the land to the 
actual dominion of defendant, or where defendant 
exercises acts of ownership and control to the 
exclusion of plaintiff, as distinguished from a single 
act, . or occasional acts of intrusion, such as the mere 
act of cutting timber on land and hauling it off, 
although it has been held that occasional entries and 
acts may be a sufficient possession when coupled 
with a claim of right and a refusal to deliver 
possession on demand. But where the acts done 
show no claim of title or interest in the land itself, 
and there are no acts of ownership and control nor 
any inclosure, there is no sufficient ouster. So 
where defendant has lawful possession and dominion 
over the premises, there cari be· no recovery. 

Whether or not defendant's possession 
continues after he leaves the land must be 
determined by his acts atthe time of his· departure, 
the. appearance of the land thereafter, and also his 
claims and intentions. · 

Successive Actions: . . . . • .. . . 
. .At c:otnm:~n.· lB:W'. ·a jud,gment m ejec~enf is 

,-n9t ·conelusiye on the. qµestiQri.·· .Of tltle,.' and: :an ... 
· · ·iJid~finitie··nu.mber· 6rs'1ccessi\te~·a~i9niin~electm.ent · 

',: : - ; • I. ' • r , , ~ • • - , • ~ . . - • ~-- • - .- , - '.'. ..: ' .' ~ - .• ' - , • --

,-,.., ' 



( i -~ 

.. · .· ~y bebrOliglit of ~~eft,lie'.salri ~iaiid; reir~SIJ> 
. ·,-of the .result of'pr~vfo\is actiori.S.-~ T<»,preyent .such a· · 

~u11tiplicity ·pf: -~uits~-~'.equity_ ~~suinecl juz-isdjCtionar · · . 
. , an. early day·"t0 ·ente~in· bills ·otpeace· and to -

restrain rePeated :~ctiorts after the·. title had, been .. 
established· at law.·. · · · 

_Defenses: . . . . 
Sincethe fundamental ·qu~stion in an action 

of ejectment is the legal right- of possession, and · 
since plaintiff must rely upon the strength of his· 
own title and not upon the weakness of his 
adversary's, as a general rule defendant in ejectment 
may, so to speak, fold his arms and await the 
establishment of plaintiff's title, since the burden of · 
proof is on-plaintiff. Any facts.which go.to disprove 
an unlawful entry and wrongful withholding by 
defendant constitute a legal defense. But facts 
which do not negative a wrongful withholding of the 
land from plaintiff do not constitute a defense. And 
since the right of the parties is governed by the facts 
as they existed when the action was commenced, 
defendant cannot def ea~ recovery by showing that he 
has abandoned possession since the beginning of the 
suit, or by showing that there has been an 
intervening period between the bringing of. the suit 
and the final trial, during wh~ch plaintiff has been 
divested of his title even by . his own act. So a 
defendant having no interest in the premises either 
at the time of action or of trial, but only in the 
interval, cannot contest plaintiff's prima f acie title. 
Good faith is not an essential element in a defense 
to a possessory action. Possession which has been 
acquired by force or fraud against the will. of consent 
of the owner and without color or lawful authority is 
no bar to an action by sU:ch owner. Nor is it any 
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defense that defendant is the wife of one of 
plaintiffs. 

It is no d~fense: That plaintiff has failed to 
pay the taxes· on the land; or, that, defendant's 
possession was under a mistake as to boundaries; or, 
that, defendant was in possession as an employee of 
plaintiff under an agreement that he was to have a 
lien on the land until his wages were paid; or, that, 
defendant went into possession under a contract 
with plaintiffs grantor after she had parted with the 
title; or, that the land was temporarily unenclosed, 
where defendant had full' notice of plaintiffs claim; 
or, that,, plaintiff had offered to lease to defendant at 
a nominal.sum the land occupied by him; or, that, 
the delay of trustees, plaintiffs in ejectment, in 
executing their trust had been sufficient to divest 
their title to the lands, where defendant shows no 

·claim whatever to the premises; or, that, plaintiff 
had sued, on a note· given to him by one who. had 
contracted to purchase the land, there being no 
connection between such ·third person and 
defendant; .or, that, the land in dispute is 
inaccessible at the time of trial or judgment so that 
the sheriff cannot deliver possession; or, that, there 
is the possibility of an adverse right arising; or, that, 
one defendant was acting as agent for the other 
defendant, where possession is wrongfully withheld 
by both. 

- . As a general riile defendant in. eJectment, 
when not· ·estopped from so doing, may defeat 
plaintiff's recovery .by showing title in himself, and 
for thi8-- purpose Ii}ay ·purchase Qutstanding claims 
a~d·,procur.e as• .many oonveyances .. as he. ,deems 
necessary _ or- ·8-u~icient,. ·even ~.subsequent.·· to.· ·the · 

.· conunencemeD.t .of the: ac;t1on. . . . . .. . . ' 
.· ·. , < Def e,cts iii.· plaintiff's -title- co1'.1$titute ~· g~9d ~ 

' ' ..: : ~' < • ~ : - ~ -:- ' •• ' ' • ' ~ • .. , ' \,_ : ' ' ' 



·~~fenie~hf. ··f¢. •• aCl;i~n:·~~tOne. in ~Jciratile• 
. · .. Possession, alt~oµgli ~vjithout:~®lor :Ol'·titl~~:: Title-by . · · 
· ,· p<>s$essio11.musi· prevajJ, ~ntQ :plamtiff establjshes, . 

eVidence ··of -superi()r right ·i0 the possession. · ! • • 

Jurisdiction, Venue, Parties,. Process, ahd Incidental 
Proceedings: · 

Thequestion·as to wh&t·courthas jurisdiction_ 
of an action of·. ejectment must be ·determined by 
reference to the constitutional or statutory 
provisions . creating the courts and conferring 
jurisdiction is upon them. Defendant may show that 
the value of the premises is in excess of the court's 
jurisdiction. 

Ejectment is a local action, and the venue is 
determined by the situation of the premises, and not 
by the residence of the parties. ·The action must be 
brought in the county where the land lies. 
Notwithstanding the local character of the action, 
the venue may be changed. 

Plaintiffs:· 
Plaintiff in ejectment must be one who has 

the right to enter . and take possession . of the 
premises in respect of which the action is brought as 
incident to some estate or interest therein. Whoever 
has such right is the proper plaintiff. Who this 
person is, under particular circumstances, has 
already been considered. Generally the holder of the 
legal title is the proper plaintiff .. Under codes and 
practice acts, the action must be brought by the real 
party in interest. But the trustee of an express 
trust may sue. 

·At common· law tenants in common could not 
join in ejectment: each was required to sue 
separately for his own share, counting upon separate 
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demises~ 

Return or Proo~·or Service: 
At common law proof of service of the 

declaration and notice must be made be affidavit, 
which is jurisdictional; a sheriff's return will not 
give jurisdiction. But ordinarily ·where service is 
made by an officer of the court his return reciting 
the manner of service is sufficient proof thereof. An 
affidavit of return of service must state all facts 
necessary to show proper and sufficient service. The 
affidavit may be filed nuncpro tune. An affidavit 
that defendant served was in actual possession, 
although part of the sheriff's return, may be 
controverted. 

Pleading: 
At common law the action was begun by filing 

a declaration . in the name of a fictitious plaintiff 
against a fictitious defendant, in which the nominal 
plaintiff alleged that the land sought to be recovered 
had been leased to him, for a term of years not yet 
expired, by the real plaintiff, and that by. virtue of 
such lease, he had entered upon the land, and was 
ejected therefrom by the nominal defendant after 
such entry. The rules governing pleadings in 
ejectment are the same as in other actions, and a 
declaratiop. or complaint, is sufficient where it 
contains a plain·. and concise statement of the .facts 
constituting the cause of action, with an appropriate 
prayer f.or relief. _ 

. Generally . speaking? .· 8: ... · · ·declaration or 
complaint in ejectmerit is sufficient ff it contams· 

' ave~ents .·,showing that pl_aintiff. ~s entitled to.' 
: . pOS$~$Sion,. < :and>_~tha,t: ·-.: dE}~erui~t: ~ ,wro1lgf\llly ._ or:: 

· · . uil.la!lf:u}Jy keep$ .nun o*'t:ofp~sS,~ssion;la~k~·such" 
','~I ' ,' , 



· avetlrietit8 it·~ Uislitfici~L ~JD.th~ ci&$& nf:~a.CaJlt> · · 
·ana· un~pie~: I~ii~, , it is·,>sulfi~ient Jinder so~e, · 
;statU;tes·"to~aUeg~·that 4~fendant:claijris:title tb~ret0.

1 

Each . coutit or. paragraph sho~ld be ,perfect .. and 
' complete within· itself, ·~and. defective all~gations'. in 
one 'paragraph cannot- be' aided by reference· to 
another paragraph. A compliant w,hich fails to state 
a cause of action caruiot be aided by allegations in 

· the answer. An allegation that plaintiff is suing for 
the use of another may be considered as surplusage. 

Description of Property: 
The declaration, petition, or complaint must 

describe the· premises sought to be recovered. 
Formerly it was necessary to describe the· premises · 
with great accuracy, but under the modern. practice 
the rule has been relaxed, and it has been held 
sufficient to give a general description of the land, or 
to describe it with "reasonable certainty," 
"convenient certainty," or "common certainty," or so 
that he land can be identified with the description in 
the complaint, or so as to authorize a judgment 
based on the pleadings, or by the application of the 
evidence to the description. And . the rule which 
seems to find most favor is that the description must 
be sufficient to enable the sheriff to know what land 
should be placed in plaintiff's possession in the event 
of his recovery. An insufficient description may 
afford enough to amend by, so that an amendment 
sufficiently describing the property will ~ot amount 
to setting up a new and distinct cause of action for 
the recovery of different prop.erty. If the complaint 
describes the premises with apparent certainty it 
will be sufficient of demurrer, as the court will not 
indulge in conjecture for the purpose ·of making 
doubtful or equivocal that which seems to be 
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definite. Where the premises are otherwise 
sufficiently described it is not necessary to designate 
the quantity, n9r will a reference to a record in,a 
public office, or a subsequent erroneous addition to 
the description, invalidate the declaration. If from 
the description ·the court can judicially know that 
the land is in a certain county the complaint will be 
good· in this regard.· so as to give the court 
jurisdiction. The complaint need not describe the 
land in the same manner as in the deeds under 
which plaintiff claims, provided identity is shown. 
Before plaintiff can recover he must prove the 
identity of the land claimed. Where defendant is in 
doubt as to what property plaintiff means to proceed 
for, the latter may be compelled by rule to specify 
. the premises sought to be recovered. Where plaintiff 
is in doubt as to the territorial extent of defendant's 
claim or_ possession, he may include in his complaint 
all possible territory. A complaint is not insufficient 
because plaintiffs may have claimed more land than 

-they can prove they are entitled to recover. 
Particular forms of description which have 

been held sufficient include: A designation by name, 
where the property . is known; a description by 
boundaries; by established lot, block, or ·plot 
number, or survey number; by sections and 
townships, or designated fractions or parts thereof; 
by structures, improvements, or other physical 
characteristics; by reference to a map or plat,. or to 
a document describing the propei-ty; or by quantity 

·_ in connection with other ~ontr~lling particulars. A -
descriptio~ of the land sued for ·merely. as part of a 

: Jarg~rtract is fu.sufficient, although suchlarg~r tract 
isJtself sufficiently d~scribed; -the description '.must . 

··be ·suclithatthe .p~ soughtto be. r~~v~red may:b.e 
• c ,id_~nt~ed: ·sµt Y<her~ th~ p_¢ ~ d&sigi;lated,$0 tha~ : 

· ~1as .~ -. 
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'~ «' -$ _ ,'~ ,· ~- > ~ 

.·.·· 1t \c;ah .... ·i;e· . icleli~~ ~iui~: \~¢~~~.;;~<th~ 
.remlimder· of the trait,· ~it'Js $U(ficient ;~-·de,s.cti~· it. 
as stjch: ·part·~ of. :the : larger tr~ct described~ : The , . 
. method -Of .•. exclusion' it : is.- necessarY: t<) describe· 
accurately the . exclusiOn. . Th~ word ''tenem~nt" is 
suffieiently descriptive of land~. the _metes and · 
bounds. being given. 

Where ·a complaint contains both a general 
and a p~icular description of the property, and 
they conflict, the particular description will control. 

The complaint must . allege that plaintiff is 
entitled to the possession at the time of the 
commencement of the action. 

Since · entry and ouster by defendant or a 
wrongful withholding of possession by him, is 
essential to give rise to a cause of action . iri. 
ejectment against him, the. declaration or complaint 
must allege such ·entry and ouster by-defendant, or 
possession by def end ant. At common law the 
allegation of lease, entry, and ouster was a mere 
fiction, and was admitted by the consent rule which 
let in the actual defendant to def end. In the modern 
form of the action,· where fictions are abolished, 
entry and ouster need not be alleged, but it is 
sufficient to allege plaintiff's title and right to 
possession, and then to allege that defendant is in 
possession, and withholds the same form plaintiff 
wrongfully or unlawfully. 

The. declaration or complaint must show that 
the withholding of possession by def end ant is 
unlawful or wrongful. It is usual to allege in terms 
that defendant withholds possession "wrongfully," 
or to ·use. some similar equivalent· characterization. 

As in other civil cases, so long as a new cause 
of action is not introduced, an amendment may · 
properly be allowed as amount or items of the 

139 

, ~. ( 



dam.ages claimed. 

Issues, Proof an,d Variance: 
Under the general rules of pleading matters 

which are well pleaded and are not denied are to be 
taken as admitted and there need be ·no further 
proof thereof. So if plaintiff's title is admitted, but 
an equitable defense· is set up, the only issue to be 
tried is that presented in the equitable defense. 
Plaintiff camiot, however, rely upon that part of 
defendant's answer which suits his purpose ·and 
reject the rest; and where defendant pleads two 
defenses, one a general denial and the other by way 
of confession and avoidance, any admission 
contained in the latter plea cannot be resorted to by 
plaintiff to establish the issue raised by the former. 
But a plaintiff may rely on. ·an admission in an 
answer of title in his grantor prior to the date of his 
deed without admitting a further allegation therein 
as to a grant of the same or other lands by the same 
gr an tor to defendant. Immaterial averments in the 
complaint need not be denied. And denial of 
immaterial allegations as to time of seizin or ouster 
raises no issue except where the mesne profits are in 
. question. Denials should be made in positive and 
unequivocal terms. A negative pregnant or a denial 
of· a legal conclusion raises no issue. 

New matter pleaded by war of defense or 
·counterclaim is. admitted if not denied in the reply 
where a reply is necessary. Issues as to title and 
right of possession must be as of_the time when the 
·action wa~·· commenced. Where issue. is. taken upon 
an-immaterial special plea, if the truth of the plea is· 

. established; d~endant is entitled to J'.U:dgment. . 
· At··eonlltl9n law .the~plea ott~e general issue 

pµ:t plaintiff Upo1f the. proof of nis··wh9le dedarati<>n~-
~- '1 ~ ' . . ' . . ' . 

• >'. ~ . '-.. 
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. . .... · ,'J'h~. ~n#iiit ~eli6!if~~i~~' ~~ ~d 
_ <>uster--d~:s-·not·· reli~v~·_plajntiff._of-the--n~cess'ity of 
.proving :_t~at --(lefen:darit·. i$-~ in: pos8ession. ·of:.~ ;he_ -· 
-premises which he-se¢ks fu·reeo~er. ·, · -~ , -
- Where the ·complaint· -do'.es ~not -set tip ·any _ 
parti9ular evidence' .of title -in <plaintiff, that,· -
plaintiff claixns under any special title he may prove 
title in himself in: any way he can allowed by law. 

The ·proofs must correspond with the 
allegations and cannot be contradictory to them, and 
plaintiff cannot recover upon proof of a cause of 
action different from. and inconsistent with .that 
alleged. 

Where plaintiff pleads his title specially he is 
confined to such title and can only recover thereon, 
even though his title was . unnecessarily pleaded 
specifically. 

Evidence: 
·Under the general rule the burden of proof 

and primarily the burden of evidence are on plaintiff 
to sustain the issues made; but the burden of 
evidence may shift from plaintiff. to def end ant, or 
back again from defendant to plamtiff, as the case 
may be under the general rules of evidence. -Matters 
pleaded in avoidance -must be -proved by the party 
who pleads them. 

The indulgence or nonindulgence - of 
presumptions is governed by the general rules, in so 
far as applicable. Where several demises of the- land 
are laid in the complaint, each lessor is presumed to 
have consented to the action and to the use of his or 
her title by the nominal plaintiff. Where a deed 
from a common grantor is produced by defendant 
under notice, the presumption arises that defendant 
claims under the deed until the contrary appear. 
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A deed to land . from a person in possession 
presumptively establishes title; but when plaintiffs 
title does not r~ach back to the sovereignty of the 
soil, a prim a f aCie case only is established by proving 
the possession of some one of the grantors in his 
chain of title; but it has been held that where 
plaintiff ·adduces a chain of title to himself from a 
source known to be valid, possession in each of the 
immediate grantees will be presumed. A party will 
not be aided by presumptions favoring the yalidity 
of sufficiency of title deeds, where he is able to 
produce them and fails to do so. 

Title is presumed to be in plaintiff where it is 
shown that he derainged title under a patent from 
the People; and where he traces he's title from the 
People to him.self he establishes a prima facie case, 
and need not show possession in any of the grantees 
in his chain of title. · 

Presumptions in favor of title ·may be 
overcome by documentary evidence, or by· proof of 
facts· inconsistent with the supposed existence of a 
grantor deed, or by showing a better title or right, 
by showing title in defendant or in a third person, or 
that the action is barred by the statute of 
limitations. ·So the presumption of title arising from 
prior possession may be overcome by stronger and 

-·better evidence .. Presumption of possession following 
th_e legal title to. land is· .. destroyed by a subsequent 
grant of the land. Presumption ·that poss_ession of 
the land is lawful may be rebutted by circumstances 
showing. such: possession to l:>e unlawful. -· · 

Trial: ~ 

The ·proceedings .. preliminai-y fu. :a . trial or · 
ejeQtme~t,.. -~; -·goyerned ·by .. the. rul~s <of• wh,leh 

· ,.pertaµi··t,o•prelimit:taey _proeeedings· .. to··the trlfiJ- of". 
-; 0 ' ' ,· • •' • J '• ~ .• , < r-' ~'I I• ' • • ~·-' ' - • • :" ~ • • .- ... ' ; '•' < •, ·. 



·~i#l <l&S~il· ge~Ndiy~ .~ch ~ 1\<i ~ .ot ~; · ·. 
·µnd~r. ,some rul~-of·_praetice ,1\fh~e. 'li'l~ule foi trial 

. ()r non. pros~qµiWr is' enteteQ., plahitiff is: :bo;ond, if 
he does not' wi~h·a: non·· prosequitur~; to file. a' 

. description of the] and, and· to join issue and put the 
cause on the triallist: 

. The court ~as: power; hi. a proper· case,. to 
appoint a .receiver to take charge of the property 
during the pendericy of the action, and the sheriff 
may properly be appointed such receiver, but the 
court cannot summarily eject defendant by ordering 
the sheriff as such, without giving the oath or bond 
of a receiver, to take possession of the premises. 

ln ejectment, as in other civil cases, it is the 
province of the court of determine all questions of 
law, and it is error to submit such questions to the 
jury. It is in the province of the court to determine 
questions relating to the validity, interpretation, and 
effect, of written in·struments, and as to what 
constitutes title, seniority of title, adverse 
possession, and color of title, as distinguished from 
the facts upon which such questions arise; as to 
whether a .deed shows title in the party offering it, 
or whether a grant can fairly be implied from 
possession of a certain character. And although it is 
generally the province of the jury to pass upon the 
questions of fact, yet wh.ere the action of ejectment 
is substituted for a bill for specific performance as in 
case of a parol contract for land, the court may also 
pass upon the facts. 

The verdict and finding should contain a 
determination of the issue· as to the right of 
possession in one of the parties, as a verdict. or a 
finding that plaintiff is entitled to the possession. A 
verdict or finding that plaintiff is entitled to a fee 
simple estate in the premises, .is not sufficient, 
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unless it also finds that the right .of possession is in 
plaintiff. 

Judgment: 
Judgments in ejectment actions are governed 

_ by the general rules relating to judgments in civil 
actions in so far as they may be applicable. 

The judgment must be supported by the 
pleading, and must conform to the material issues 
and proof; and hence a judgment following a 
description in the complaint which is not supported 
by the evidence cannot stand. 

Keeping in view the changes in the form of 
the action of ejectment, it may be generally stated 
that a judgment by def a ult cannot be entered unless _ 
such conditions precedent as exist in the particular 
jurisdiction have been complied with. 

At common· law a judgment of default for 
want of appearance can be entered only against the 
casual ejector. 

-Within and under the general rules, a 
judgment may be modified or set aside for a 
sufficient cause, whether the judgment is against 
the casual ejector, or against the tenant, on a proper 
showing made under a seasonable application; and 
the· cause may be reinstated. 

A new trial will be granted for sufficient 
cause, and in the absence of such cause it will not be 
granted. - It has been held that fi. court may vacate 
an order granting a nel\7 tri~l in ejectment. 

, .Execution_ and Enforceip.ent ·of Judgment: 
~ _ succes~ful. ·plaintiff· may .enteF and .. take 

· - posse$siorrofthe. premise~independent ()!-process, if · 
Ii~. can~do so p~~~e-ably;' even .tho~~b. pos.se$sipn ~ay ,·· ' 

c have \?eel'!' giveil, under.<a:~ W?tt 9f haber8 fa~as~ and· · 
·~ < • ' °'• ';', 0 ,' • r '', ,·L, '.• • ,- • ·; '',, - - ' • >, '...:: ' ' 

:._._:1~4-, 
- : _, 



. , .1;Jie.Pre~s·iiftleryrat'Jlfes~redt.6 d~f~diint, ~a.in·. 
; such.case'he.is'not~'a.tresp:asser~~atleaat.$~Jong,~~ 

, ··:the .j:µ~gment· C,ontin'Ues irj_:force .. Aitransfe~ee of.· · 
·.plaintiff,: $er judgment, may· become inve~teq w:ith· . . 
the le.gal right of entry and take possession .. 

The juc;lgment .. cannot.be ·enforced· with()ilt 
process .. A successful plaintiff generally is entitled 
to the proper writ for.·such · enforeement after verdfot 
and judgment in his favor~ The fact that defendant 
has a right to a newtria.l does not militate against· 
plaintiff's right to such a writ. However the right to 
such a writ may be kept in abeyance and made 
conditional by stipulation between the parties; or the 
issuance of the writ may depend upon the doing of 
certain acts as prerequisites. The court also may 
refuse to issue the writ for · possession where 
defendant has made improvements for which he may 
have a claim, particularly pending an appeal. 

Process is. not necessary, however, where 
defendant quits possession or has had only technical 
posse~sion; where defendant has disclaimed title; 
where plaintiff. after recovery has accepted 
defendant as a tenant, or has made a peaceable 
.entry. 

As a rule where a judgment in ejectment has 
been fully executed by putting plaintiff in possession . 
an alias writ will not be issued, especially where 
plaintiff is turned out by a stranger. In certain 
cases, however, an alias writ may issue, as where 
defendant subsequently dispossesses plaintiff by 
force; where, although the return day of the writ has 
not arrived, plaintiff is dispossessed ·by a person 
claiming under defendant's title; where the person 
against whom the writ is to run is guilty of 
contempt; where, although. the title under which 
defendant claims has been acquired by him since 
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judgment rendered, the statute permits such writs 
to be awarded within a limited time; or where there 
is not a compliance· with a mandatory statutory 
requirement for service a certain number of days 
before the return of a rule to show cause. And on 
the hearing for the issuance of such alias writ, and 
as bearing on.the question whether defendant had 
reentered into possession of any of plaintiff's land as 
described in the judgment, evidence of a resurvey, 
made after·the trial bethe surveyor who testified on 
the. trial, is not improper. 

Costs: 
As a general rule a successful plaintiff in 

ejectment is entitled to costs;· and he may proceed 
therefor, although his title becomes divested pending 
suit. Where plaintiff sold the land and moved for a 
dismissal without prejudice, it was held he should be 
taxed with costs incurred previous to the nonsuit. It 
has been held, however that plaintiff cannot have 
costs where the evidence does not show any 
wrongful act done by defendant, even though it 
establishes. plaintiff's title. Costs may be allowed, 
although defendant qui~ possession after service of 
writ or commencement of the action. Right to costs 
may be.waived. 

Mesne ·Profits Defined: 
Mesne profits are the pecuniary benefits 

which one .who dispossesses the true owne~ receives 
between diss:eizin and the res.tOration ~of possession, 
thQ$e profits ·~hich. are·received· intermediate the · 
original entry a~d the restoration of the· posses·sfon 

:'of th¢ prel);lises. - . . . · · .· · . .. . . ..· ·. . . 
. . ~en .ej~etxneil.t beca.iµ~e a ometho<l of trying·,. 

· fictitio:us, ~h~,praetice"::Wa$ ... iJltroduce~·of ,allow~g 
__ . ·.- . -., .. .I ;. ,.. -~ ~-' ( --·., _,· .::: • . ~:. - ., ~-~ \.' - .· .,~--: ·• ~· ·-



··Ptairitifttcli-e~~yti6~~d~a~e~l'efi~~d . 
·.· . Ptofiufby·way:.of~ dflniages. n.ot ~emg· reeo~er~ble at 
· · common ·law:. , .• 'fo . me~t this .. dif{icul~y the· remedy 

san.. ctiohe .. d~b. y the co~rts was. an action of t.respass vi 
- ~ . . ' . ' . , 

. etarmis, usually te:rm'ed an action for lllesne profits, . 
. such action being regarded as a. continuation of tlie 
action of ejectjnent, and supplemental. thereto; and 
only the lands embraced in the action of ejectment. · 

· were· affected. by the action. 
An action of trespass for mesne profits may be 

maintained by a disseizee or plaintiff in ejectment 
who has recovered· possession. 

Liability for mesne profits rests upon the 
disseizor receiving the rents and profits. 

The· declaration or complaint in an action of 
trespass for mesne profits should allege plaintiff's 
expulsion, the length of time during which he was 
deprived of possession, and the receipt of rents and. 
profits by defendant; and also the recovery of 
plaintiff in the ejectment action, and the reentry and 
possession by plaintiff, when these are essential 
ingredients of plaintiff's right to recover. 

An action for mesne profits, although in form 
of trespass, is really for the use and occupation, 
involving the statement of an account, and it is 
proper to permit plaintiff to send out a statement 
based on the evidence to aid the jury in their 
calculation. It is too late after verdict to object to 
the action of· the court in allowing the same jury 
which tried the case on the merits to fix the value of 
the· land and the rents and profits thereof and the 
value of the improvements claimed by defendant. It 
is no ground to stay an action to recover mesne 
profits that there is a suit pending in the federal 
court brought by ·the United States to cancel a 
patent under which plaintiff claimed title. 
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