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Introduction

Why Religion, Why Sex?

Love the Sinner. Hate the Sin. This familiar catch-phrase seems to be the guide for
thinking about a number of contemporary moral issues, particularly those having
to do with sex. In debates over homosexuality, reproductive rights, and teen preg-
nancy and welfare policy, the distinction between sin and sinner, act and person,
seems to provide a middle ground, a compromise in which all are welcomed to the
table, no one has to change deeply felt moral convictions, and, better still, no one
gets hurt. But do things really work this way?

Love the sinner, hate the sin means that when Christians like Rev. Jerry Fal-
well or media personalities like Dr. Laura denounce homosexuality, they are not
being hateful. They are simply taking a moral stand about a particular act or set of
acts. In practice, however, love the sinner, hate the sin allows people to take posi-
tions that are punitive toward their fellow citizens, while at the same time experi-
encing themselves as being not simply ethical, but compassionate and even toler-

ant of difference.
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Professions of tolerance mixed with stern moral judgments have become rou-
tine in American political life. For example, in a television interview in the sum-
mer of 1998, then-senate majority leader Trent Lott addressed the question of ho-
mosexuality and gay rights. Asked whether homosexuality was a sin, he replied,
“Yes, it is.” Lott went on to call for compassion, saying, “You still love that person,
and you should not try to mistreat them or treat them as outcasts. You should try
to show them a way to deal with that.” On the heels of this (grammatically incor-
rect) moral judgment, Lott went on to analogize homosexuality to alcoholism and,
ultimately, to sex addiction and kleptomania.!

Setting aside for the moment the internally contradictory nature of these
analogies—is homosexuality a sin that calls for forgiveness or a medical condition
that calls for treatment and cure?—we marvel at how quickly Lott can move from
making a statement of compassion and tolerance to asserting that homosexuals are
diseased and, from there, to insinuating that homosexuality is the type of disease
that (like kleptomania) inevitably leads to criminal activities. In fairness to Lott, it
must be pointed out that his implicit comparison of homosexuals to common
criminals is not without some basis in law; in sixteen U.S. states sodomy statutes
still criminalize “homosexual behavior.” But why in a country that prides itself on
the disestablishment of religion should anyone’s notion of what counts as sin—
and sin is a specifically theological category—be the basis of criminal law?

We also need to ask what it means for the senate majority leader so publicly to
espouse these (apparently conflicting) views about homosexuality. Although Lott
claimed that his comments were issued in his capacity as a private citizen and be-
lieving Christian, his status as an elected official and the national stage from which
he was speaking lent his words a moral and political weight not usually accorded
the private views of a single citizen. Consequently, we cannot write off Lott’s pro-
nouncements as merely private utterances; nor can we dismiss them as just so
much political grandstanding, an attempt to curry favor with Christian conserva-

tives, who constitute an important voting block for the Republican party. It may
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have been both these things, but that does not tell the whole story. Instead, we
wonder what Lott’s statements about homosexuality tell us about the way toler-
ance can work to justify hatred, not undercut it. The tough love espoused by Sen-
ator Lott may be even tougher than it at first appears. In this book, we explore the
limits of religious tolerance in the United States, to show how tolerance can never
be an effective replacement for the value of freedom.?

A striking example of just how firmly even progressives remain stuck in this
limited paradigm of tolerance is the increasing focus on “benign immutable dif-
ference” (“can’t change, can’t help it”) as the principal groundwork for fighting
discrimination. We analyze the political and moral risks of such a strategy and go
on to suggest that a focus on freedom, especially including religious freedom, pro-
vides a better means of creating justice than do appeals for tolerance.

The effects of the kind of tolerance offered by the maxim “love the sinner, hate
the sin” are far-reaching. They are not confined only to those committed to a
Christian theology. Rather, the claims of tolerance underlined by this maxim ex-
tend beyond Christianity and self-identified Christians per se to affect multiple
facets of American experience—and all this despite the constitutional principle of
church-state separation. While the senate majority leader become lay theologian
may present a particularly spectacular example, the views Lott expressed are not re-
ally all that exceptional.

One of the issues we raise in this book is how it has come to pass that Christ-
ian theological pronouncements have become so institutionalized in the official
life of the nation that they can be taken for just good old American values. How is
it that religion provides the backbone for much of state policy and law around sex?
As we show, even the Supreme Court, the institution charged with maintaining
the constitutional principle of church-state separation, seems to draw on theology
as easily and as often as case law and precedent when rendering decisions that
touch on sexual life and homosexual life in particular. This is why, even if you are

not Christian and even if you are not particularly religious, you cannot escape the
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implications of particular interpretations of Christian morality. We need to recog-
nize and confront the following paradox: In a country that proclaims religious
freedom, citizens are judged (sometimes even by the highest court in the land) by
the standards of a particular religious tradition. Why?

Supreme Court Justice Byron White says this is because “the law is constantly
based on notions of morality.” And when it comes to morality in American public
culture, in the end we're almost always talking about religion. For example, in the
aftermath of the 1999 Columbine High School shootings in Littleton, Colorado,
the father of one of the victims argued strenuously in a May 1 CNN interview that
this kind of tragedy could be prevented only through the teaching of absolute val-
ues, and those absolute values must be based on religion and, specifically, on Chris-
tianity. While this father was speaking out of the depths of his grief, his yoked as-
sumptions—that American public life requires absolute values and these values are
based on religion—are commonplace, whether the location is the mass media, the
halls of Congress, or the schoolroom. In fact, a little more than a year later, in July
2000, the Colorado State Board of Education encouraged all Colorado schools to
display the words “In God We Trust” in a prominent place. The sponsor of the res-
olution, who was also chair of the board, wanted these words posted because they
were signposts of the moral life. “Our nation has lost its way on the road to virtue
and moral character,” he said.

As we argue, these quintessential American assumptions about religion, val-
ues, and public life are crucially connected to sexuality and its regulation. The sec-
ular state’s interest in regulating sexuality is an interest in maintaining religious—
specifically Christian—authority. In cases concerning homosexuality, the Court
refers directly to Christian religious tradition to support its position. The direct ap-
peal to religion is all the more remarkable because the government does not fall
back on religion as its primary rationale except when it comes to sex. That is, the
state does not commonly call upon religion to justify or provide the final grounds

for its decisions in other areas of law or policy. On those other occasions where
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moral views, explicitly religious or not, are admitted into the decision-making
process, they may provide legitimating language in deliberations, but are rarely the
driving concern or rationale.

For example, in broader areas of public policy, Christian views on economics
are seldom taken into account. The current Bush Administration seems to take
Catholic views on abortion and family planning very seriously, but it is interesting
to consider how different U.S. economic policy would be if the American Catholic
bishops’ statements on economics were an integral part of the policy-making
process. How much press attention was given to the U.S. Conference of Catholic
Bishops’ statement in 1999 on debt forgiveness or their appeal to end the death
penalty??® We would certainly hope that religious views would be taken seriously in
public debate about such issues. And we would also hope that a wider range of re-
ligious perspectives concerning sexuality would gain a public hearing. Currently, it
seems that religious views are taken into public account only around sex and then
only if they are conservative views.

Why does religion seem like the natural and appropriate basis for public poli-
cies concerning sex, but not for other ethically charged questions? Poverty, the
death penalty, the exploitation of the earth’s resources, international trade pol-
icy—it is not as if these issues have no moral bearing. And yet religion is not the
primary language for debating them. Why do the assumptions change when it
comes to sex?

It is crucial to illuminate the relations among religion, morality, and sex as
they come together in the context of U.S. public life, especially because time after
time and issue after issue, it seems that sexual matters become the measures of an
individual’s—and even a nation’s—overall morality. Moreover, sexuality figures,
sometimes obliquely and sometimes explicitly, in a series of issues that at first
glance would appear to have nothing whatsoever to do with sex.

There are many examples to choose from here, but welfare policy is an espe-

cially important case, because so few people would expect such a major economic



INTRODUCTION

and social policy to turn on sex. However, much of the congressional debate about
the Personal Responsibility and Work Opportunity Reconciliation Act of 1996 (also
known as “welfare reform”) focused on questions of sexual irresponsibility and
teenage motherhood. President Clinton’s advocacy for the bill was largely framed
around the need for sexual responsibility, as when he said that no social problem
“stands in our way of achieving our goals for America more than the epidemic of
teen pregnancy.”* This obsessive focus on sex was even extended in a little-known
portion of the law that offered states millions of dollars in federal matching grants
for sex education in public schools, but only on the condition that they make ab-
stinence the exclusive aim of their sex education efforts. According to the 1996
federal guidelines, children are to be taught that “sexual activity outside the con-
text of marriage is likely to have harmful psychological and physical effects.”
When the law came up for renewal in 2002, in addition to continuing funding for
abstinence education, the Bush Administration also proposed a new funding ini-
tiative for marriage education in public schools. Why were either of these provi-
sions part of a bill about changing the way that we as a society address poverty?
What's sex got to do with it?

In the United States sex is the site of often contradictory moral worries. On the
one hand, sex is sometimes dismissed (and also justified) as merely a private affair.
On the other hand, sex is also invested with amazing and paradoxical powers. For
example, sexual relations are thought to be foundational to family and, by exten-
sion, to the American nation. At the same time sex is thought to be so powerful
that it threatens to dissolve family ties and thereby unravel the nation itself.

Our own view is somewhat more skeptical. We suspect that sex is not an all-
powerful solvent that can—as people often say—“destroy Western civilization as
we know it.” However, once one accepts the terms of this fantasy, it becomes im-
perative to control sex, regulating where it can happen and between whom. Its
power must be contained and “domesticated.” This way of thinking about sex and

its potentially destructive power serves to justify extensive regulations on sex and
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sexuality in the United States—regulations that otherwise seem at odds with the
high value supposedly set on freedom in the United States. Sex is one area where
this ideal of freedom does not seem to prevail. (Indeed, contemporary descriptions
of the sexual revolution of the 1960s and 1970s would have us believe that, if any-
thing, there is too much sexual freedom in the United States.)

Sexual regulations are not just about sex. By regulating sex, the state attempts
to regulate family life and American social relations more broadly. Through myr-
iad regulations the state actually defines what counts as family. Regulation be-
comes a form of recognition for those who fit into the category of “family.” But
why should the state get to decide who is a family? Here is where the rhetoric of
family values once again meets the rhetoric of sexual regulation. Family solves the
sex problem. It is supposed to domesticate sexuality without its participants hav-
ing entirely to give up on the American discourse of freedom. In its idealized form,
the family is free from government interference, because family matters, including
sexual relations, are supposed to be protected by privacy.

Privacy establishes a zone within which certain activities that would not be
permitted “in public” are legitimated. Most Americans think that privacy is actu-
ally a fairly capacious category. But in reality, many ostensibly private places—such
as homes—are scarcely afforded the protections of privacy. For example, American
common sense says that sexual relations between consenting adults are their own
business, and as long as they conduct these relations in private, they are free to act
as they please. Many consensual sexual acts, however, whether “homosexual” or
“heterosexual,” undertaken by Americans in their own homes are actually illegal.
Sodomy laws, for instance, cover a wide range of sexual activities between same-
sex as well as cross-sex partners. If the sexual acts between President Clinton and
Monica Lewinsky had taken place in a state with sodomy laws like Virginia, rather
than in the District of Columbia (which has no such laws), both Clinton and
Lewinsky could have been charged with sodomy. This expansive reach is not just

the purview of sodomy statutes, which criminalize certain sexual acts (even if they
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take place in the home), but also of laws against adultery, which remain on the
books in several states (albeit largely unenforced). In both these instances (laws
against sodomy and laws against adultery) a private dwelling may or may not offer
a firewall against state interference in the sexual lives of its inhabitants.

Whatever constitutional right to privacy has been read into the U.S. Consti-
tution is ultimately based on presumptions about married couples. When the
Supreme Court struck down Connecticut’s ban on birth control in Griswold v. Con-
necticut (1965), it did so because the ban violated the privacy rights of the marital
couple.® This recognition of privacy as a fundamental right did not extend to the
sexual lives of unmarried persons. It wasn’t until 1972 in Eisenstadt v. Baird that the
Court declared unconstitutional a Massachusetts statute prohibiting distribution
of contraceptive devices to unmarried persons. A woman'’s right to abortion as ar-
ticulated in the Roe v. Wade (1973) decision was an extension of Griswold and as-
sumed that a woman could exercise her conscience, but she was expected to do so
in consultation with her physician.® No wonder the Supreme Court has upheld
many states’ restrictions on exercising this right, such as requiring women to con-
sult with a doctor twice before the procedure, or mandating that young women ob-
tain their parents’ permission.

Not even the freedom of the marital couple is a freedom without limits; rather,
it is carefully circumscribed and, ultimately, conditional. “Conditional” in this
sense: the benefits that playing by the rules of family afford—such as a limited
freedom and the feeling of privacy—are not once and for all, but may be taken
away as conditions change. Should a family fall on hard times and require gov-
ernmental economic support or public housing, for example, it becomes liable to
invasive forms of state supervision. In fact, virtually any change that a family goes
through—whether it be something as happy as the adoption of children or as emo-
tionally wrenching as divorce—is subject to state scrutiny and control. As we will
discuss in greater detail, when the Supreme Court upheld a state’s right to ban ho-

mosexual sodomy in 1986, it reasoned that privacy rights do not extend to homo-
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sexual sodomy precisely because “none of the fundamental rights announced in
this Court’s prior cases involving family relationships, marriage, or procreation
bear any resemblance to the right [to ‘consensual homosexual sodomy’] asserted in
this case.”’

One of our fundamental concerns, then, is that promises of “freedom” and
“privacy”—promises supposedly made to every American by virtue of being a citi-
zen—are actually held out as rewards, not rights, and only to those who belong to
the right kind of family. What kind of freedom is this when enjoyment of it re-
quires subjection to narrow, exclusionary, and even sectarian understandings of
who and what constitute family? This social contract really contracts, limiting the
possibilities for freedom for all Americans.

We are particularly interested in the way that these dynamics play out in the
case of homosexuality and what is commonly called “gay rights,” but we want to
point out that our concerns are not just about homosexuals or homosexuality.
We're interested in thinking about the conditions of sexual freedom for everyone,
not just for gay men and lesbians. We focus on homosexuality because it is an over-
burdened site of moral concern and hence can be a particularly illuminating case
study of sexual regulation.

Attacking homosexuality functions to draw attention away from other no less
fundamental challenges to older sexual orthodoxies and arrangements: the chang-
ing role of women; increasing numbers of single-parent households; the lowering
of social stigmas around out-of-wedlock childbirth. Many of these changes, al-
though cast in moral terms by conservatives who wish simply to return to the way
we (never) were, are the result of major economic and social changes.® Despite the
fact that the large majority of Americans have pragmatically adjusted to and even
embraced these transformations, there remains for many people some sense of dis-
quiet about how they are living their own lives.’

When it comes to heterosexuality, there are still many Americans who believe

that sex outside very circumscribed parameters, such as marriage, is, if not morally
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wrong, at least morally questionable. Yet, in actual experience, these same Ameri-
cans often have sex outside marriage, for example, and the world doesn’t end. That
people can believe both these things—sex is morally dangerous and utterly ordi-
nary—and have trouble letting go of either could not be better illustrated than by
those members of Congress, such as the former Speaker of the House, Newt Gin-
grich, who are deeply dedicated to a conservative sexual morality (at least in terms
of seeking to enforce it as social policy) but are also deeply committed (at least in
terms of doing it repeatedly) to sex outside the bounds of that morality. We might
just label Gingrich a hypocrite, but the dilemma we are sketching goes beyond
hypocrisy. How many young people (and not-so-young people) are there in Amer-
ica who have sex in its various forms and yet cannot shake the vague sense that
they are doing something wrong?

Without a doubt, the past three decades have witnessed important shifts in
public attitudes toward sex and sexuality, but how far do these shifts go? If Amer-
icans in general are much more relaxed about some aspects of heterosexuality—sex
outside marriage, cohabitation, contraception—many remain troubled about some
kinds of sex, and homosexuality becomes a particular trouble spot on which to
focus their worries. This moral disquiet gets represented in the division between
hetero and homo, which substitutes for the opposition “good versus bad.” Regu-
lating homosexuality helps to affirm for ourselves and for others that we have not
abandoned all our moral principles. We still hold some lines, such that, even if
most of us violate traditional sexual morality on a regular basis, we haven’t lost our
way entirely. Moreover, we can assure ourselves that so long as Americans live by
an appropriate sexual code, we need not worry about American moral health in
other areas like economic policy.

We not only believe that worrying about sex becomes a way not to worry (or
even think about) other pressing issues; we also believe that many common Amer-
ican concerns about sex are misplaced. We take sex and questions of sexual justice

seriously, but we’re concerned that the way in which sex is usually argued about in
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public debates actually distracts from such fundamental questions. We advocate an
alternative set of moral possibilities for valuing sex and valuing sex differently,
even as we recognize that in many public debates about sex, some moral perspec-
tives (the ones we are advancing, for instance) are ruled out in advance as no
morality at all.

As we have suggested, the current commonsense view is that morality is based
on religion and is primarily about regulation—self-regulation in the form of con-
science and the direct and indirect regulation of others. For example, when con-
fronted by a morally contentious issue, many Americans think it is appropriate to
look for a consensus among various religious traditions. Locating moral proposi-
tions on which different religions seem to agree offers a way to assert the moral co-
herence of a particular view; it invests a particular argument with an air of objec-
tivity and fairness.'® But why assume that morality in the public sphere is about
moral agreement rather than moral debate? We do not object to having moral
questions inform public debate, but we do object when morality is thought to
mean religion, and only religion, and morality is thought to be singular rather
than plural and open to debate.

Different religious traditions offer different ways of thinking about the good
life, but one need not be a person of religious faith in order to be ethically en-
gaged. Religion is one way of thinking about morality, but is not the measure
of it. This might sound like an argument for stricter enforcement of church-
state separation, but recognizing ethics that are distinct from religious views
does not necessarily mean mandating public secularism, at least not in the ways
the religion-secularism distinction is currently understood.!!

Religion and secularism are generally taken to be in opposition to each other,
which results in common misperceptions across the political spectrum. First, from
the point of view of those who are religious, making room for nonreligious ethical
debate seems to entail diminishing the space for religious expression. But recog-

nizing secular morality as morality and giving it public weight do not necessarily
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demean religion or religious people; such public recognition adds another set of
voices to an ongoing conversation.

Second, many social progressives are leery of making any kind of ethical claim
for fear of playing into the hands of religious conservatives. Because the American
Right, particularly the Christian Right, so easily and often draws upon the language
of religion to justify its moral claims, it often seems that resisting the Right neces-
sarily requires resisting religion. As a result, when public discourse is structured so
that it feels impossible to make a values claim that is not religious in some general
sense, the only alternative appears to be enforcing strict secularism and rejecting
religion. But this leaves little or no room for progressives—religious or otherwise—
to make clear what they value and why.

The problem is not religion per se. After all, although this fact is often for-
gotten (by both the Right and the Left) progressive politics in the United States
has not always been uniformly “against” religion.!? Just think of the rich history
of progressive movements for African American civil rights that were grounded in
the Black Church, the movements for economic justice grounded in the Catholic
worker movement in the United States and Catholic base communities in Central
America, the long-standing tradition of Jewish progressive politics, and the Quaker
movements on behalf of abolition and against war. These social justice move-
ments, their histories and achievements, should make clear that the entry of reli-
gion into politics and public life is not in and of itself conservative.

Building on this insight, we are taking a different tack than those who
argue simply for a stricter enforcement of the separation of church and state.
We desire more public space for secularism, space that would recognize secular-
ism as a legitimate moral stance. But we simultaneously desire more religious
freedom (which is not the same thing as advocating more religion). These two
desires are neither mutually exclusive nor necessarily antagonistic. We want the
freedom not to be religious and the freedom to be religious differently. And we

want both these positions to count as the possible basis for moral claims and
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public policy. If the United States is to realize its claims regarding the free ex-
ercise of religion, then no single set of religious moral prescriptions (or pro-
scriptions) can be the basis of public policy or national identity.

We think it’s important for Americans to come to terms with the fact that
Christianity, and often conservative Christianity, functions as the yardstick and
measure of what counts as “religion” and “morality” in America. To be tradition-
ally American is to be Christian in a certain way. Part of our critique of American
secularism, then, is that it is not really secular. When the president takes his oath
of office and makes his inaugural address, there are always references to God, and
we all know which God is being invoked (after all, every president of the United
States has been Christian in some way, and only one has been Catholic). And when
the Christian Coalition talks about “taking back America,” they want to enforce
this connection between Americanness and particular Christian commitments.

What does this mean for non-Christians or even for those who are Christian
in another way? Under these circumstances, those who are different will always
and only be “minorities” to be “tolerated” within the “general” American public.
Dissenting ethical perspectives can be admitted to the public square only on the
condition that they overlap in some way with this dominant framework. If there
is insufficient overlap, these ethical counterclaims will be placed outside the realm
of recognizable values. They simply are not values.

So, for example, African American Christian ethicist Katie Cannon argues that
Black Womanist ethics, even when they are explicitly theological, are often not rec-
ognized as moral. Instead, they are labeled immoral or amoral precisely because
they may criticize some of the basic assumptions of American life, such as the
American economic system and its idealization of the freely acting individual with
a multitude of choices. This idealization can hardly be meaningful for a commu-
nity-based ethical tradition, like the one on which Cannon draws, that is grounded
in the moral accomplishment of those persons who have often been denied the

right to individual freedom or free choice in U.S. society.!?
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In short, for dissenting views to be heard currently, they have to speak the lan-
guage of a consensus from which they are already excluded. The price of refusing
to speak this common language is either not to be recognized at all or to be recog-
nized only so as to be dismissed as an “extremist.” And for this we’re supposed to
be grateful. Such are the limits of tolerance in America. What does it feel like to be
on the receiving end of this tolerance? Does it really feel any different from con-

tempt or exclusion? Can one actually love the sinner while hating the sin?

In the five chapters to follow, we lay out our case for the vital links between sex-
ual freedom and religious freedom one step at a time. Each chapter builds on the
analyses and arguments of the one that precedes it. The deliberate sequencing and
pacing of our five chapters are warranted by the nature of our arguments; we rec-
ognize that the claims at the center of this book are counterintuitive, running up
against deeply ingrained practices and habits of thought concerning sex, religion,
and what it means to be an American. We will show how many of the democratic
rights and privileges taken for granted by most Americans are actually narrowed
and parceled out in exclusionary and unjust ways.

We are not concerned only with official—that is, governmental—regulation of
homosexuality. Rather, the case study approach that guides this book leads us to
consider how homosexuality and gay rights are discussed, debated, and regulated
in a wide range of public arenas: from the Supreme Court to the halls of Congress
to state legislatures; from mass circulation magazines to television talk shows.

In both chapters 1 and 2, we will spend some time unpacking—and criticiz-
ing—the popular assumptions undergirding discussions of homosexuality. We are
interested in showing how and why religion provides the context for talking about,
fighting over, and regulating sex in the United States. Together, these first two
chapters will outline the limits on freedom in the contemporary United States.

Chapter 1, “Getting Religion,” focuses on one of the founding ideals of Amer-

ican democracy: church-state separation. This is an ideal underrealized in practice.
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Particularly when it comes to debates over sex, the line separating church and state
blurs dangerously. This is precisely what happened in the two Supreme Court cases
discussed in chapter 1, Bowers v. Hardwick (1986) and Romer v. Evans (1996). Both
cases concern homosexuality; and in both, we suggest that specifically Christian
ideas about sexual morality and the value of tolerance came to play a surprising
role in the Court’s reasoning.

We continue our analysis of tolerance and its limitations in chapter 2, “What'’s
Wrong with Tolerance?” Here our case studies are drawn not from court cases, but
from the court of public opinion. We examine media coverage of some highly pub-
licized killings, such as the 1998 murder of gay college student Matthew Shepard.
We do so in order to trace how public understanding of hate and what have been
labeled “hate crimes” is filtered through and, we will argue, actually impeded by a
vocabulary of “tolerance.” Our argument in this chapter thus constitutes a sharp
departure from the American commonsense view that tolerance is the solution, or
antidote, to bigotry and hatred.

Our overarching goal in this chapter is not simply to indicate how a logic of tol-
erance shapes—and restricts—public conversations and even policies about homo-
sexuality. We also, and perhaps more significantly, want to demonstrate how public
debates about any number of morally contentious issues—homosexuality and gay
rights among them—become part of a process of constituting “the public.” The
stakes here are high—and are not just about homosexuality. Attention to how ho-
mosexuality is talked about and represented in any number of public venues allows
us to glimpse larger processes of American national identity formation and thereby
to ask some difficult questions: How are the contours of American belonging shaped
and reshaped? What publiclanguage is available for talking about what we value and
why? And just who are the “we” who talk and talk some more?

The question of how “the public” is constituted is interrogated from a slightly
different vantage point in chapter 3, “Not Born That Way.” Here we sketch the

most common ways advocates of gay and lesbian rights have sought to make their
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case in the public square. By and large, mainstream gay rights rhetoric has at-
tempted to short-circuit moral debates over homosexuality with an appeal to “na-
ture.” That is, advocates of gay and lesbian rights have tended to assert that ho-
mosexuals are “born that way.” They commonly underline this assertion with an
analogy between sexuality and race, going on from there to call for tolerance for
the “unchosen” difference of homosexuality. We believe that such analogies—be-
tween sexual identity and racial identity and, from there, between discrimination
against homosexuals and discrimination against people of color—are not just de-
ficient, they are dangerous. They do not promote sexual freedom, and they can do
damage to racial justice.

We want to recast the debate, shifting from arguments over origins (is homo-
sexuality “in born” or “chosen”?) and analogies to race to robust public discus-
sions of sexual ethics. In our view, it does not matter how one becomes homosex-
ual, because there is nothing wrong with homosexuality. In one sense, our argument in
chapter 3 is just that simple. Thus, we wonder what new possibilities for thinking
about, and achieving, sexual freedom might be gained by connecting sexual free-
dom to religious freedom. Such a conceptual shift, we argue, would also be of value
in public debates over race and racial justice. We believe that the freedom to be dif-
ferent and act differently should not depend on whether or not an individual is
“born that way.”

Our proposal to make religion the ground of sexual freedom, rather than the
justification for sexual regulation, is not just an attempt to intervene in contempo-
rary debates over homosexuality and gay rights. It also represents an attempt to re-
think some important American values: religion and freedom. Accordingly, in
chapter 4, “The Free Exercise of Sex,” we detail how and why religious freedom and
sexual freedom in America are conjoined projects—or should be so linked. As will
become clear, the freedom we are imagining and advocating here is not the free-
dom promised by liberal tolerance, which makes room for homosexuals on the

condition that they become “just like everyone else.” This model of freedom might
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eventually grant full social recognition to those homosexuals who want what
everyone else is supposed to want (from marriage and family to the right to serve
openly in the U.S. military). But what room is left for those homosexuals and het-
erosexuals who value different things?

Too often, as the “born that way” argument for gay rights reveals, gay and
lesbian advocates and allies have been willing to cede questions of sexual values
to those who think homosexuality is “wrong” and sex is for marriage—or it is for
nothing at all. In our fifth chapter, “Valuing Sex,” we do not retreat from the
question of what we value and why. Instead, we make a case for sex, including
homosexual sex. Sex, we argue, can be a site for the production of values. To sup-
port this claim, we turn to the rich varieties of gay and lesbian community for-
mation and consider how sex, precisely because it is embedded in interpersonal
relations, can help constitute new forms of social life and belonging.

Ultimately, this is a book about democratic possibility. Over the course of our
five linked chapters, we move from critique to constructive engagement. We do
not seek simply to expose and criticize the limitations on sexual and religious free-
dom in contemporary America, but to offer proposals for a different kind of future.
One of the reasons to protect and promote freedom is that freedom allows for the
development of moral alternatives. Correspondingly, if we are to expand the pos-
sibilities for freedom in America, we must also expand the ways in which we talk

about and enact values, including sexual values.
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Getting Religion

One of the most puzzling, yet persistent, features of public life in the United
States is how quickly talking about sex turns into talking about religion and, con-
versely, how quickly talking about religion turns into talking about sex. It is not
simply that religion is the context for public debates and policy making around
sex; rather, in a fundamental sense, the secular state’s regulation of the sexual life
of its citizens is actually religion by other means. Even the constitutional princi-
ple of church-state separation seems to give way when it comes to sex. In this
chapter, we look at cases in which the Supreme Court, which is charged with
maintaining this important constitutional bedrock, uses religion as a basis for
rendering decisions about sex. But why? What makes sex so troublesome, so dan-
gerous, that religion seems to be the only answer?

The claim that sex is inherently “trouble” is a baseline of American public dis-
course about sex. According to this view, sex by its very nature is so morally

fraught as always to require a chaperone. We certainly do not dispute the immense
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symbolic weight that sexual practices and identities carry in the contemporary mo-
ment. We want to ask, however, why this is the case. Why sex? Why religion?

It is true that sexual practices and preferences attract a kind of critical scrutiny
(from oneself and from others) that other bodily practices and appetites do not.
However, as a number of historians have shown, while sexuality has often been
regulated, the form and content of these regulations have varied. The same kinds
of moral meanings have not been assigned to sexual acts from culture to culture.
Additionally, even within a given culture, sexual acts take on different meanings
over time. Thus, it is a mistake to assume that the moral meaning assigned to par-
ticular acts and desires today has remained constant for all time.!

Contemporary conversations about sex and sexual values in the United States
are often impeded by these linked assumptions: sex is a problem, and a moral prob-
lem at that; it has always been a problem; religion is the solution. We disagree.
These assumptions ultimately misrecognize both sex and ethics, seeing one as al-
ways and everywhere a problem for the other. Sex is no more a “problem” that re-
quires solving than religion is the necessary solution.

Anthropologist Gayle Rubin helpfully identifies some persistent conceptual
stumbling blocks that get in the way of thinking about sex.? These impediments in-
clude both sexual essentialism and what she calls “sex negativity.” An essentialist
view of sex sees it as some naturally occurring, presocial force internal to an indi-
vidual but outside history. Further, this sexuality-as-essence constitutes a powerful
life force, bubbling forth to shape individuals and affect the societies they inhabit.
Within this worldview, sexuality is not just powerful; it is dangerous. It is held to
be dangerous, in part, because it is conceptualized as a biological force existing out-
side or “before” society and the rules that govern it. Left unchecked, sex threatens
the moral order of things. This is sex negativity, the belief, as Rubin quips, that sex
is “guilty until proven innocent” (11).

Against this backdrop of sexual essentialism and sex negativity, the vast array

of moral rules and regulations governing sexual conduct represents attempts to

20



GETTING RELIGION

keep sex in line and society on course. In the United States, these moral rules are
often enforced by the state. Religion continues to supply the rationale for the state
regulation of sexuality. At first glance, this might seem like a startling claim. After
all, the United States is supposed to be a secular society, organized on the principle
of church-state separation. And yet, religion—specifically Christianity—shapes leg-
islation, public policy, and even jurisprudence around sex. One of the reasons reli-
gion can continue to operate this way, even in the face of the official doctrine of
church-state separation, is that the assumptions that underlie sexual regulation are
so deeply embedded that people no longer recognize them as being derived from
religious thought.

The usual story told about secularization in Western societies is that over the
course of the seventeenth and eighteenth centuries, as the modern period devel-
oped, there was a progressive retreat of religion from public life, including, most
prominently, from the workings of the market and government. Tasks that were
once delegated to Church and Crown came to be assigned, via linked processes
of secularization and democratization, to the state. Religion, previously such a
force in public life, was pushed to the background, to a newly privatized zone of
family, morality, and questions of conscience. So the story goes, but it only goes
so far.3

We want to tell a different story. Underreported in the usual way of telling this
story of modernity are all the ways in which religious ideas about the body have
continued to be enforced by the newly secularized state. This, then, is the “after-
life” of religion in modernity: secularization has not so much meant the retreat of
religion from the public sphere as its reinvention. This reinvention is accomplished
through a conflation of religion and morality, in which morality is assumed to be
the essence of religion and, conversely, moral proclamation can be a means of in-
voking religion without directly naming it. In other words, under cover of an offi-
cial secularism, particular religious claims about “the good life,” the way things are

or should be, can still remain operative.
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These processes do not work the same way in all Western societies. In the
particular case of the United States, the dominant framework for morality is
not simply “religious” or even “Christian,” but is specifically Protestant. Protes-
tant dominance does not mean that other religious traditions within Chris-
tianity and sometimes within Judaism are not given any space in American
public life; rather, the unstated religious assumptions of U.S. secularism are
specifically Protestant. The conflation of religion and morality that produces
these unstated assumptions is part of a process of historical amnesia. In the
United States, religion—Protestantism, that is—works to supply the moral foun-
dation all the more thoroughly because its specific religious lineage is often for-
gotten.

Sodomy laws are a fascinating example of this forgetfulness in action. On the
one hand, in enforcing sodomy laws, the secular state is enforcing specifically reli-
gious ideas about “natural” and “unnatural” sexual acts and appetites. On the
other hand, the secular state understands itself to be doing so not in the name of
religion per se, but in the cause of a universal morality. And yet, time and again
particular religious interpretations provide the state’s last best defense for its poli-
cies concerning sex.

As a way to expose how particular Christian claims are at work in the Ameri-
can state’s ongoing regulation of sexuality, we take a close look at two Supreme
Court cases, both of which concern homosexuality: Bowers v. Hardwick (1986) and
Romer v. Evans (1996). The outcome of both cases is by now well known. In Bowers
v. Hardwick, the Supreme Court upheld the constitutionality of sodomy statutes,
finding that states did have the right and even the moral interest to regulate and
criminalize consensual sexual activity between persons of the same sex. The ma-
jority opinion in Romer v. Evans, by contrast, overturned Colorado’s antigay
Amendment 2. The Court ruled 6 to 3 that Amendment 2, which won the support
of a majority of Colorado voters in a 1992 statewide referendum, unconstitution-

ally denied equal protection to homosexuals.

22



GETTING RELIGION

At first glance, it seems as if these two cases resulted in completely different
judgments—the one, a defeat for gay rights, the other, an unalloyed victory. But on
a closer view, some surprising convergences may be found. We do not pretend that
our analyses of these two cases are exhaustive. Nor are we seeking to offer a close
constitutional analysis; we are neither legal scholars nor constitutional historians.
Instead we are offering a rhetorical analysis in order to lay bare a cluster of as-
sumptions at work in both Hardwick and Romer. Examining the logic behind the
Supreme Court’s decisions in these two cases helps to illuminate the links outlined
above among religion, sexual regulation, and the secular state. As we shall see,
when it comes to homosexuality at least, often what the Court dispenses is not jus-

tice but religion.

Bowers v. Hardwick

Nowhere is the state’s dependence on religion to justify sexual regulation made
more clear than in Bowers v. Hardwick. This 1986 case concerned the constitution-
ality of Georgia’s sodomy statute. Hardwick revolved around the government’s
right to regulate, in Justice Byron White’s words, certain kinds of “private sexual
conduct between consenting adults.”* Apparently some sex acts are so far from
being moral that even privacy and consent do not insulate them from government
interference. Georgia’s statute was not the only one in dispute, however; the
Supreme Court’s decision would also determine the constitutionality of a patch-
work of sodomy laws in force elsewhere in the United States. At the time Hardwick
reached the highest court, twenty-five states had sodomy laws in some form.
Today, more than fifteen years after the Hardwick decision, sodomy statutes remain
on the books and in force in sixteen states and in the U.S. military.

In the first Jvolume of his three-volume History of Sexuality, Michel Foucault
famously describes sodomy as “that utterly confused category.”s Something of this

confusion may be seen in the various state laws against consensual sodomy. Just
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which sexual acts are prohibited varies from state to state. In some states, sodomy
is defined exclusively as anal sex between men; in other states, sodomy refers to
any act of anal sex or oral sex, no matter the sex (male or female) of the partici-
pants. Notably, in every state that still has a sodomy statute, the law criminalizes
consensual sex between men; by comparison, the legal status of consensual sex be-
tween women and consensual oral or anal sex between men and women differs
from state to state.

The case that became Bowers v. Hardwick began when a Georgia man, Michael
Hardwick, was arrested in the fall of 1982 for an act of oral sex performed in the
privacy of his own bedroom. The police literally entered his bedroom to deliver a
warrant for Hardwick’s arrest in conjunction with an earlier event. As legal scholar
Kendall Thomas explains, “Hardwick’s arrest in the privacy of his bedroom was the
culmination of a . . . series of events which were set in motion” when Hardwick
was ticketed for drinking in public by an Atlanta police officer named K. R. Torick.°
It was this same officer who would later arrest Hardwick and a male companion at
Hardwick’s home.

While the ultimate legal question in Hardwick was whether the constitutional
right to privacy protected homosexuals in their sexual acts, the “prehistory” of
Hardwick’s arrest for sodomy had a decidedly public backdrop—outside a gay bar
in Atlanta where Hardwick worked. Torick “stopped Hardwick after seeing him
throw a beer bottle into a trashcan outside the bar.” According to Hardwick’s ac-
count of the incident, Torick then “‘made me get in the car and asked what I was
doing. I told him that I worked there, which immediately identified me as a ho-
mosexual, because he knew it was a homosexual bar.” Torick then issued Hardwick
a ticket for drinking in public” (Thomas 1438).” After a series of bureaucratic errors,
the ticket for public drinking led to an arrest warrant for failure to appear in court
(Hardwick had been given the wrong date for his court appearance), and this war-
rant was the ostensible reason Officer Torick ended up at Hardwick’s bedroom door

approximately one month after their first fateful meeting.
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Certainly, the circumstances of Hardwick'’s arrest indicate how little meaning
the right to privacy has for gay people. But more than that, the initial summons,
issued for “drinking in public,” also reveals the limits on gay people’s public mo-
bility. The freedom of movement—to go in and out of bars and restaurants with-
out fear of harassment, to move in and around one’s place of work without worry—
is something many Americans take for granted. This is not a freedom always avail-
able to gay people.

After the police entered his bedroom, Hardwick and his male companion were
arrested and charged under Georgia’s sodomy statute. Although the Fulton County
District Attorney ultimately declined to prosecute, Hardwick decided to challenge
the statute on constitutional grounds for its criminalization of consensual sodomy.
The case made its way through state and federal courts to the U.S. Supreme Court.

By a 5 to 4 majority, the Court upheld Georgia’s sodomy statute and, with it,
the sexual regulation of bodies—of some bodies, that is. For, even as the Court af-
firmed the state’s right to regulate its citizens’ bodies, this was no blank check. The
Court affirmed the constitutionality of sodomy statutes, at least insofar as they ap-

plied to “consensual homosexual sodomy”:

The Constitution does not confer a fundamental right upon homosexuals to
engage in sodomy. None of the fundamental rights announced in this
Court’s prior cases involving family relationships, marriage, or procreation
bear any resemblance to the right asserted in this case. And any claim that
those cases stand for the proposition that any kind of private sexual conduct
between consenting adults is constitutionally insulated from state proscrip-

tion is unsupportable.®

While the Court addresses the question of homosexual sodomy in such strong lan-
guage, the legal fate of some other bodies in their sexual acts is dispatched to a foot-

note. Writing for the majority, Justice White simply states: “We express no opinion

25



GETTING RELIGION

on the constitutionality of the Georgia statute as applied to other acts of sodomy”
(Hardwick 188n2).

We are left to fill in the blank for those “other acts of sodomy” Justice White
will not or cannot utter in the open: heterosexual. Lord Alfred Douglas once fa-
mously described homosexuality as “the love that dare not speak its name.” By
contrast, heterosexuality seems to be the identity that need not speak its name; it
just goes without saying. (In fact, there may be no surer way to call your hetero-
sexuality into question than to proclaim it too openly.’) Heterosexuality can go
without saying in all the mundane practices of everyday life: it is taken for granted
in all kinds of casual conversations, whether struck up between strangers or be-
tween acquaintances, about weekend plans, romantic status, or favorite movie
stars. Similarly, the Court manages to talk about heterosexual sodomy without
having to name it directly.

This silence on the matter of heterosexual sodomy—“no opinion”—was not
an innocent one. Rather, it ignored the Georgia statute as written. A 1968
amendment to Georgia’s sodomy statute made the state’s prohibition on sodomy
neutral on the question of homo- or heterosexuality: “A person commits the of-
fense of sodomy when he performs or submits to any act involving the sex or-
gans of one person and the mouth or anus of the other” (qtd. in majority opin-
ion, Hardwick 188n1l[a]). In other words, according to the state of Georgia,
sodomy was an equal opportunity offense. Anyone could commit it; the legal
prohibition on it did not discriminate, at least in theory, between kinds of sex-
ual persons. What the statute did do was discriminate between good and bad
sexual conduct, turning this moral hierarchy into a legal distinction between
licit and illicit acts.

Moreover, privacy was not in and of itself a shield from the state and its moral
claims on the citizen-body. Georgia’s sodomy statute asserted the state’s right to
regulate bodies in their sexual acts no matter the participants’ sex (male or female),

no matter their sexual self-identifications (homosexual or heterosexual), and no
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matter their place of activity (private or public). Certainly, the broad reach of Geor-
gia’s sodomy statute was pointedly underlined by the place of Hardwick’s arrest—
his own bedroom.

The vicissitudes of privacy rights were further illuminated when a heterosex-
ual couple—identified in the Court papers as “John and Mary Doe”—signed onto
the case as coplaintiffs, claiming that the double edge of the criminal statute and
Hardwick’s arrest under it had effectively regulated their own private sexual con-
duct in advance. However, a lower court held that because the couple “had neither
sustained, nor were in immediate danger of sustaining, any direct injury from en-
forcement of the statute” (Hardwick 188n2), they had no standing in the case. It
seems that there was no expectation on the part of the lower court that the statute
would be enforced against a heterosexual couple. The Supreme Court upheld the
District Court’s decision in this matter, reinforcing the Does’ separation from the
case by remanding John and Mary Doe to that same second footnote. Keeping het-
erosexuality out of any immediate danger became, quite literally, the case’s subtext.

How is it possible that the highest court in the land, whose responsibility it is
to interpret and apply the law, could simply ignore the Georgia statute in ques-
tion—even as the Justices quoted from it? There is no ambiguity in the statute as
it was amended in 1968; it applied to anyone who committed what the state of
Georgia broadly defined as “sodomy.” This squeamishness about applying the
statute to heterosexuals was reenacted in 1998, when the Georgia Supreme Court
finally ruled, in Powell v. State of Georgia, that the sodomy statute was unconstitu-
tional. All too predictably, this grew out of the state’s failed prosecution of An-
thony Juan Powell for the rape and aggravated (forcible) sodomy of his seventeen-
year-old niece. He was also charged with and convicted of consensual sodomy, but
the Georgia Supreme Court ruled that in this case, unlike Hardwick, “such behav-
ior between adults in private is recognized as a private matter.”

The Supreme Court’s refusal to apply this law neutrally in 1986—to both ho-
mosexuals like Michael Hardwick and heterosexuals like John and Mary Doe—is a

27



GETTING RELIGION

perfect example of what social theorists Lauren Berlant and Michael Warner have
called “heteronormativity.”!® Heteronormativity is not synonymous with hetero-
sexuality. There are forms of heterosexual practice (“polygamy,” for example) that
are not heteronormative. Heteronormativity describes the moral and conceptual
centrality of heterosexuality in contemporary American life. The Court’s interest in
upholding heteronormativity obliged it to overlook or wish away non-normative
heterosexuality of the sort practiced by the Does—and by many other self-identi-
fied heterosexuals too. (When the protective screen is lifted, as when the Georgia
Supreme Court was forced in 1988 to look at a case that involved only heterosex-
ual sodomy, privacy is suddenly found to cover such acts, bringing the screen
down yet again.)

But perhaps this states the matter too bluntly. It is not necessarily the case that
the U.S. Supreme Court consciously set out to defend the normative status of het-
erosexuality. As Berlant and Warner argue, part of what makes heteronormativity
so powerful is that it depends upon and works through a set of unconscious as-
sumptions. That is, heterosexuality forms the “basic idiom” of everyday life
(Berlant and Warner 548n2).

In Hardwick, the majority’s refusal to acknowledge heterosexual sodomy effec-
tively creates a screen behind which a potentially “deviant” heterosexuality goes
unnoticed and unmarked. The veil of privacy extended to heterosexuals in this
case does not simply protect the marital couple; it also protects the category of het-
erosexuality as a normative principle and does so by concealing any possible over-
lap between heterosexuality and homosexuality. Specifically, it denies that an “act
involving the sex organs of one person and the mouth or anus of the other” could
be the same (at least in legal terms) whether it was committed by homosexual or
heterosexual partners.

One effect of the Court’s bracketing of “other acts of sodomy”(emphasis
added)—its separation of heterosexuality from homosexuality—was to narrow the

statute’s range and, with it, the state’s regulatory reach. Another was to intensify a
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link between particular kinds of conduct and particular kinds of identity. Sodomy
statutes reflect an older way of thinking about sex and bodies—one that pivots
around permitted and proscribed acts. The Court’s parsing of the difference be-
tween sodomitical acts the state should and could constitutionally regulate (“ho-
mosexual sodomy”) and those about which the Court has “no opinion” (the never
named “heterosexual sodomy”) indicates a more recent concern with status or
identity. When Justice White distinguishes bodies and acts that are insulated from
state interference from bodies and acts that are not, he links the legal status of a
particular sexual act (is it licit or illicit?) to the kinds of persons committing the act.
Not every act of sodomy is equally bad, he seems to be claiming; the identity of the
participants lends some bodies an alibi of innocence. One of the many odd features
of the majority’s decision in Hardwick is that its legal analysis of sexual acts is over-
taken by an underlying preoccupation with questions of sexual identity. This ten-
sion—conduct or status, act or identity—returns with a vengeance in Romer. But

before turning to Romer, we must first consider the role of religion in Hardwick.

Morality was at the core of the Court’s reasoning. But whose morality? The Court,
both in the majority opinion written by White and Chief Justice Warren Burger’s
concurring opinion, appealed to the weight of moral tradition, whose universal ob-
viousness seemed to require little further argument. In a race through Western his-
tory, both Justices point to the history of proscriptions against homosexual
sodomy and argue on that basis for the continuing moral claims against such con-
duct. White moves quickly from what he terms the “ancient roots” of such pro-
scriptions to laws of the original thirteen states to there being “no cognizable roots
in the language or design of the Constitution” for homosexual sodomy as a fun-
damental liberty (Hardwick 194). In White’s view, the history of prohibitions on
sodomy is an unbroken one, and against this backdrop, to assert that “a right to
engage in such conduct is ‘deeply rooted in this Nation'’s history and tradition’ or

‘implicit in the concept of ordered liberty’ is, at best, facetious” (194).
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Although White will not fully name or cite the “notions of morality” that in-
form and shape the law (and which the dissenting Justices actually call him to do),
he nevertheless thinks the moral claims of law a reason sufficient unto itself: “The
law, however, is constantly based on notions of morality, and if all laws represent-
ing essentially moral choices are to be invalidated under the Due Process Clause,
the courts will be very busy indeed” (196). If we look at the “Nation’s history and
tradition,” we must acknowledge that the continuous record White poses is one
shaped by and through Christian theological responses to sodomy and, in partic-
ular, to conceptions of the ordered body that emerged out of the Reformed Protes-
tant tradition. Of course, unlike White, Christian theology is not exactly unfazed
by the specter of “heterosexual” sodomy. There is a long history of Christian wor-
ries about “unnatural” sexual practices between men and women.!! Why, we won-
der, is White willing to overlook the “ancient roots” of prohibitions on sodomy be-
tween men and women, when he will not grant the same moral flexibility to sex
between men?

If Justice White is so fully in thrall to the obvious that he cannot or will not
mention by name just whose “notions of morality” and whose “essentially moral
choices” the law represents—choices and notions that he, in the name of the law,
is sustaining—Justice Burger, in his concurring opinion, cuts to the chase. In

Burger’s thumbnail history of sodomy and Western civilization, he writes:

As the Court notes . . . the proscriptions against sodomy have very “ancient
roots.” Decisions of individuals relating to homosexual conduct have been
subject to state intervention throughout the history of Western Civilization.
Condemnation of those practices is firmly rooted in Judaeo- Christian moral
and ethical standards. Homosexual sodomy was a capital crime under Roman
law. . . . During the English Reformation when powers of the ecclesiastical
courts were transferred to the King’s Court’s, the first English statute crimi-

nalizing sodomy was passed. . . . The common law of England, including its
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prohibition of sodomy, became the received law of Georgia and the other
colonies. In 1816 the Georgia legislature passed the statute at issue here, and
that statute has been continuously in force in one form or another since that
time. To hold that the act of homosexual sodomy is somehow protected as a
fundamental right would be to cast aside millennia of moral teaching.
(196-97)

On and on, then, from ancient Rome through the English Reformation and
the first “secular” statute condemning sodomy, until the Chief Justice approaches
the Georgia Legislature’s first enactment of a law against sodomy in 1816. From
here, for Burger at least, it is but a day to 1986 and the upholding of that statute.
(Note how Burger’s condensed history—*“that statute has been continuously in
force in one form or another” [emphasis added]—conveniently skips over Georgia’s
1968 revision of the sodomy law.)

But we are even more concerned with another moment that erases the com-
plexities of history, namely, Burger’s invocation of “Judaeo-Christian moral and
ethical standards.” The hyphen suggests an equality and even an identity between
the two positions, as if any areas of difference between Judaism and Christianity
are of nothing next to their shared “moral and ethical standards” around sex. In
fact, whether or not “Judaism” and “Christianity” agree on questions of sexual
ethics depends entirely on which Judaism and which Christianity are being con-
sidered, and even Orthodox Judaism and conservative Christianity do not agree on
all issues regarding sex. Consequently, we caution against mistaking Burger’s hy-
phenated “Judaeo-Christian” as a marker of religious pluralism in America. It
seems to us, rather, that the hyphen actually passes off a wished-for assimilation of
Jewish difference into Christian tradition as an instance of religious pluralism.

Additionally—and this goes to the heart of Burger’s assumptions that (1) all
traditions of morality are ultimately based on religion and (2) all religions agree

that homosexuality is bad—when it comes time to name his sources to back up his
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claims, Judaism disappears from the equation. Burger cites a book entitled Homo-
sexuality and the Western Christian Tradition as the scholarly source on which he de-
pends for his description of this “tradition.” He makes no reference to scholarship
on Jewish (or other non-Christian) responses to homosexuality. Thus, he implies
(all too familiarly) that Judaism is simply the “ancient roots” of a dominant Chris-
tian “tradition.” On the issue of Jewish law and what Jewish traditions, in the plu-
ral, might have to say about same-sex sexual relations, Burger is stunningly silent.
Judaism actually has much to say on this question; moreover, there is disagreement
within Judaism over homosexuality—just as there is considerable disagreement
within Christianity over homosexuality.'? Only by bracketing real differences be-
tween Judaism and Christianity on questions of sexual ethics, not to mention real
differences internal to Judaism and internal to Christianity, can Burger and others
(for Burger is hardly alone in this way of thinking) so easily make opposition to
“homosexual sodomy” a universal bottom line, so to speak, for morality. But isn’t
this logic another way of making morality over in the image of a particular inter-
pretation of Christianity?

This strategy is visible in Burger’s short history of sodomy statutes, quoted
above. Let’s turn back to that passage for a moment and to another particularly
telling moment in it: “During the English Reformation when powers of the eccle-
siastical courts were transferred to the King’s Court’s, the first English statute crim-
inalizing sodomy was passed.” What Burger here describes is the transcription of
specifically religious laws (“ecclesiastical courts”) into secular ones (“the common
law of England”). By the time we get to the end of Burger’s brief history of sodomy
laws, these specifically religious origins are glossed over—forgotten—in the Jus-
tice’s appeal to “millennia of moral teaching.” With this recasting of specific reli-
gious laws as generically moral ones, the Court dispenses religion in the place of
justice—and this despite the Court’s responsibility to uphold the principle of

church-state separation.
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This is not a matter of hypocrisy or duplicity. Even as it appeals to religious
doctrine the Court can truly believe that it is acting in a secular manner. How does
this work? Max Weber, in his well-known study, The Protestant Ethic and the Spirit
of Capitalism, helpfully illuminates the religious architecture of both the secular
state and its free market. He reminds us that the historical developments identified
with the Enlightenment—religion’s retreat, reason’s advance—were preceded by
the Protestant Reformation. Weber draws our attention to the specific and exten-

sive disciplines that were instituted under the name of “freedom” from the church:

[I]t is necessary to note, what has often been forgotten, that the Reformation
meant not the elimination of the Church’s control over everyday life, but
rather the substitution of a new form of control for the previous one. It
meant the repudiation of a control which was very lax, at that time scarcely
perceptible in practice and hardly more than formal, in favour of a regula-
tion of the whole conduct which, penetrating to all departments of private

and public life, was infinitely burdensome and earnestly enforced.!?

In a historical irony, the shift of control from church to state—of which the Refor-
mation was the beginning and which is the motor of the secularization story—has
had the paradoxical effect of increasing the reach of religious authority over the
body. The new disciplines of the body—a vast array of regulations, demands, ex-
pectations, ways of living the body—were more far-reaching than the Church con-
trols that preceded them.'

Thus, even at its moment of institution the secular is not necessarily “free”
from the religious. If the modern disciplines, or, in Weber’s terms, “regulations,” of
the body are the site of religious authority—or, even more strongly, and still in
Weber’s terms, of church “control”—then when the newly secular state enforces

body regulation it is also maintaining religious authority. This religious authority
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backs up moral claims, even without being directly named or recognized as “reli-
gious.” To the extent that sexual practices have come to stand in for the body, as
the body, then sex and sexuality will continue to present a special case, meriting
special state scrutiny and moralizing concern. Certainly, Hardwick is an example of
this maintenance of religious—Protestant—authority in the guise of secular law.

To be sure, the dissenting Justices in Hardwick—Blackmun, Brennan, Marshall,
and Stevens—explicitly criticize the sectarian claims of Burger. Offering a spirited
defense of secular values, Justice Harold Blackmun argues: “The legitimacy of sec-
ular legislation depends instead on whether the State can advance some justifica-
tion for its law beyond its conformity to religious doctrine” (Hardwick 211). Black-
mun here recognizes that religious claims are the motor behind the reasoning of
the majority, and he rejects this logic. This is an important move on Blackmun'’s
part.

Suggestively, Blackmun goes on to describe sexuality as one site for the ex-
pression of “man’s spiritual nature, of his feelings and of his intellect” (207). This
is a fascinating move in that, rather than appealing to religion as a basis for sex-
ual regulation, Blackmun implies that sex might be an activity through which spir-
itual claims or values emerge. He does not further explore this possibility, which
we will be taking up in the second half of this book. For now, we want to make
clear that although sex is experienced by some people, perhaps by many people,
as a site for spiritual expression, that does not mean that the only sex that should
be free from state interference is sex that is in the service of “man’s spiritual na-
ture.” We want to resist the conflation of values and religion, and we also want to
clear a space for sexual practices whose value does not ultimately rest on their spir-
itual claims. Sometimes sex is just sex. Must sex be religion in order for it to be

valued? In order for it to be legal?
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Romer v. Evans

Issued ten years apart, the dispensations in Hardwick and Romer could not be more
different. Or so it seems. The case that came before the Court in Romer v. Evans con-
cerned the constitutionality of Colorado’s Amendment 2, which a slim majority of
Colorado voters had approved in a 1992 statewide referendum. Though never en-
forced,'® this amendment to the Colorado state constitution would have repealed
local and statewide ordinances that prohibited discrimination on the basis of “ho-
mosexual, lesbian or bisexual orientation, conduct, practices or relationships.” Fur-
ther, it would have prohibited the passage of any such ordinances in the future.
In a 6 to 3 ruling, the Court held that Amendment 2 was unconstitutional.
Writing for the majority, and joined by Justices Ginsburg, Souter, O’Connor,
Stevens, and Breyer, Justice Anthony Kennedy deftly rejected the ruse by which an-
tidiscrimination ordinances and equal rights protections were recast as “special

rights”:

We cannot accept the view that Amendment 2’s prohibition on specific legal
protections does no more than deprive homosexuals of special rights. To the
contrary, the amendment imposes a special disability upon those persons
alone. Homosexuals are forbidden the safeguards that others enjoy or may
seek without constraint. . . . We find nothing special in the protections
Amendment 2 withholds. These are protections taken for granted by most
people either because they already have them or do not need them; these are
protections against exclusion from an almost limitless number of transac-

tions and endeavors that constitute ordinary civic life in a free society.!®

Unable to locate “any identifiable legitimate purpose or discrete objective” for
the amendment, the majority concluded that “Amendment 2 classifies homo-

sexuals not to further a proper legislative end but to make them unequal to
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everyone else” (Romer 1629; emphasis added)—an “everyone else” Kennedy does
not name outright, but we can infer as meaning “heterosexuals.”

Although Romer appears to have been an unequivocal victory for gay rights, it
actually produced a peculiar double bind. The majority opinion in Romer is thun-
derously silent on the case of Hardwick, which is nowhere mentioned in the ruling.
This silence effectively sustains the state’s ability to regulate bodies in their sexual
acts.'” Pitched between Hardwick and Romer, homosexuals are thus caught in the
secular—and now Court-certified—version of loving the sinner while hating the
sin. On the one hand, in Romer, the Court held that homosexuals cannot be denied
the equal protection of the law simply on the basis of who they are. On the other,
because Hardwick remains in force, “homosexual conduct” is still grounds for arrest
in sixteen states.

As we have already mentioned, the identity-act or, as it is sometimes called,
“status-conduct” distinction, is confused at best and contradictory at worst. Tech-
nically, the kinds of homosexual conduct that make someone liable to legal sanc-
tion in the United States are particular sexual acts. But in practice, and as we have
seen with the series of events that led up to Hardwick’s arrest, the category of “ho-
mosexual conduct” is much broader than sexual activity per se. In Hardwick’s case,
which started with the ticketing outside the gay bar, homosexual identity itself
seemed to become an actionable form of homosexual practice.

This contradictory legal situation cannot be resolved simply by favoring one
“side” of the identity-act distinction. The 1993 Department of Defense’s policy re-
garding “gays in the military,” for example, is also supposed to rest on a distinction
between identity and acts, between homosexual status and homosexual conduct,
but the policy treats the simple declaration of homosexual identity—*“I am gay”—
as homosexual conduct and, therefore, as sufficient grounds for discharge.!®

When it comes to homosexuality, then, neither act nor identity provides ade-

quate refuge from the law’s reach. In a cultural scene where just saying you're gay
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isregarded by some as an aggressively sexual act, it is surely not enough to seek legal
protections only for “being” gay. In our view, equal rights for gay people—if “equal
rights” is to mean anything at all—would have to protect not just homosexual iden-
tity, but also homosexual conduct in all its rich and various forms, ranging from the
right to say one is “gay,” to the right to work and socialize in a “gay” bar, to the right
to privacy for “homosexual” sex acts.

In contrast, then, to those who see in Romer a rousing victory for gay rights,
we are scarcely comforted by the majority’s failure to address “homosexual con-
duct.” The minority showed no such compunction. Indeed, the dissent never
ceases to address “homosexual conduct.” The dissenting Justices’ energetic defense
of Amendment 2 even depends upon it. They seek to make Hardwick and the body
regulation it licenses the constitutional shelter for Amendment 2’s more expansive
reach.

As will become clear below, we do not agree with the minority’s reasoning. At
the same time, however, we do think there is an unresolved and potentially dan-
gerous tension between Romer and Hardwick. The minority opinion in Romer
starkly showcases this tension, which is among the reasons that we now focus our
attention upon the dissent. We are concerned that Hardwick and the type of regu-
lations it represents can continue to constrain not just sexual activity but equal
participation in civic life. This concern is amplified by the fact that the makeup of
the Supreme Court is in no way stable. Certainly, the sexual conservatism of the
current administration does not leave us optimistic about the future course the
Court might take.

In a scathing dissent, to which Chief Justice Rehnquist and Justice Thomas
also signed their names, Justice Antonin Scalia called the majority in Romer to ac-
count for ignoring the Court’s own legal precedents. Had the majority only con-
sulted the Court’s recent past, he writes, it would have found the “legitimate ra-

tional basis for the substance of the amendment.” He continues:
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In Bowers v. Hardwick, . . . we held that the Constitution does not prohibit
what virtually all States had done from the founding of the Republic until
very recent years—making homosexual conduct a crime. That holding is
unassailable, except by those who think that the Constitution changes to
suit current fashion. . .. If it is constitutionally permissible for a State to make
homosexual conduct criminal [as Hardwick held], surely it is constitutionally
permissible for a State to enact other laws merely disfavoring homosexual

conduct. (1631; emphasis in original)

To Scalia, homosexuality is its conduct. Over the course of his opinion, homosex-
ual conduct becomes a disturbingly elastic category, expanding to include not just
sexual but political activity.

In the short passage above, Scalia makes three references to “homosexual con-
duct.” In the first two instances, he is clearly referring to Hardwick and thus to “ho-
mosexual sodomy”—although he does not use this term. By the time Scalia arrives
at his third and final mention of “homosexual conduct,” however, he is no longer
discussing Hardwick; he is discussing the case before the Court in 1996, Romer. In
this shift from Hardwick to Romer he also makes a rhetorical bait and switch: from
sex to political activity. Romer is not about sex acts, but about the political act of
advocating and passing gay rights legislation. Scalia’s entire argument depends
upon a slippage between homosexual conduct as sex and homosexual conduct as
anything that a homosexual might do on behalf of homosexuals, up to and in-
cluding advocating gay rights.

We can see this slippage again in a later passage when he differentiates be-
tween giving favored status to people who happen to be homosexual (which he
says Amendment 2 would still permit) and giving them this favored status because
of homosexual “conduct.” People who are homosexual might be favored insofar as

they also happen to be people who are “senior citizens or members of racial mi-
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norities,” he argues (1633). So, for example, the actions of a gay person who is or-
ganizing and petitioning on behalf of the American Association of Retired Persons
would remain recognized and protected political activities. By contrast, under the
terms of Amendment 2—terms that Scalia and the other two dissenting Justices
voted to uphold—if that same gay person wanted to leaflet, organize, and petition
on behalf of gay rights, his or her activity could have no legislative result.

Scalia’s logic is not simply flawed; it has perilous consequences for democracy
in the United States. What's at issue in Amendment 2 is antidiscrimination laws
that were achieved through regular democratic processes. It is not just that Amend-
ment 2 would have overturned existing gay rights ordinances in Colorado; it
would have blocked gay rights advocates, whether or not they were homosexual,
from restoring these antidiscrimination laws or passing any new ones. Scalia is at
pains to characterize Amendment 2 as democracy at work, calling Amendment 2
“a modest attempt by seemingly tolerant Coloradans to preserve traditional sexual
mores against the efforts of a politically powerful minority to revise those mores
through law” (1629). But in fact Amendment 2 was an attempt to preempt equal
participation in U.S. democracy.

Scalia does not see things this way. Homosexuals (and their allies?) do not
seem to be part of the American political project as he imagines it. They certainly

are not part of his fantasy “public at large”:

The problem (a problem, that is, for those who wish to retain social disap-
probation of homosexuality) is that, because those who engage in homosex-
ual conduct tend to reside in disproportionate numbers in certain commu-
nities, . . . have high disposable income, . . . and of course care about homo-
sexual-rights issues more ardently than the public at large, they possess
political power greater than their numbers, both locally and statewide.
(1634)
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We want to look at the work that the “public at large” does for Scalia. Its invoca-
tion marks the boundaries of “us” and “them,” helping to construct a middle
ground, a place of “tolerance.” However, this promised tolerance does not go very
far. The ultimate problem with homosexuals, in Scalia’s accounting, is that “Quite
understandably, they devote [their disproportionate] political power to achieving
not merely a grudging social toleration, but full social acceptance, of homosexual-
ity” (1634). In Scalia’s rhetorical balancing act, homosexuals are not members of
the group that extends tolerance, but only the potential objects of that proffered—
and finely measured—tolerance. They are certainly not equal citizens—and this
despite the fact that they supposedly have such excessive political capital at their
disposal.

Scalia establishes the disproportion of this putative homosexual political
power by borrowing a series of anti-Semitic tropes that insinuate greedy self-inter-
est. This rhetorical borrowing effects a substitution (in no way an innocent or re-
cent one) of “homosexual” for “Jew.”!” Indeed, these ominous images of self-in-
terested persons, who are greedy for income, greedy for real estate, and greedy for
political influence, can be found in any number of historic anti-Semitic tracts.?’ As
Scalia’s anxious series of images unfolds, piling danger upon danger (but for whom
exactly?), political activity on behalf of gay rights actually turns out to be one of
the forms of homosexual conduct that the “public at large” has every reason to re-
sent and every right to curtail.

In our view, the anti-Semitic resonances of Scalia’s rhetoric are not incidental
features of his argument. At base, the “public at large,” whose rights to free associ-
ation Scalia would protect from homosexual interference, is implicitly Christian.
His commendation of “tolerant Coloradans,” who are just trying “to preserve tra-
ditional sexual mores” (1629), reiterates the Christian assumptions that were
stated more openly by the majority in Hardwick. That is, where Justice Burger cites
“Judaeo-Christian moral and ethical standards” (even though, in the end, Burger

is only talking about Christian standards), Scalia refers, more obliquely but no less
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insidiously, to “traditional sexual mores.” Given Scalia’s approving citation of
Hardwick and given too the anti-Semitic tropes that energize his argument, what
can “traditional” mean in this context but “Christian”? (So much for the “Judaeo”
in “Judaeo-Christian.”)

Indeed, it is hard to resist the notion that the anti-Semitic recoding of homo-
sexuality is where Scalia was heading all along; the first line of his dissent is “The
Court has mistaken a Kulturkampf for a fit of spite” (1629). It is difficult to hear
the word “Kulturkampf” (literally, “culture conflict”) without hearing in it an echo
of nineteenth- and early twentieth-century German debates about whether or not
Catholics and Jews were “real” Germans. We want to be very clear on this point:
we are not here accusing the Justice of deliberate anti-Semitism. Scalia’s inten-
tions—whether he chose these images knowingly or not—are not the point.
Rather, he is speaking out of a shared—and largely unconscious—cultural logic.
This cultural logic depends upon the establishment of an exclusionary notion of
Americanness. Within its terms, antigay discrimination is reasonable precisely be-
cause homosexuals can be constructed out of the meaning of America—as Jews
once were and perhaps still are (invocations of “Judaeo-Christian” values notwith-
standing).

In the end, for Scalia the “traditional” moral condemnation of homosexuality
is strong enough that it is constitutionally acceptable to curtail the political activ-
ity of not just homosexuals but anyone who would advocate gay rights. Not only
are the “traditional sexual mores” Scalia defends ultimately those of the Christian
tradition, but their defense is undertaken in terms that have historically been used
to enforce Christian dominance in the United States.

What is particularly surprising is how easily domination can be undertaken in
the name of tolerance. Certainly, the language of tolerance that peppers Scalia’s dis-
sent does not counteract but actually carries forward this logic of exclusion. The
“degree of hostility reflected by Amendment 2 is,” we learn, “the smallest conceiv-

able” (1633). Scalia conserves the Americanness of opposition to homosexuality:
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“The Court’s opinion contains grim, disapproving hints that Coloradans have
been guilty of ‘animus’ or ‘animosity’ toward homosexuality, as though that has
been established as Unamerican” (1633). He takes for granted “our moral heritage
that one should not hate any human being or class of human beings” (1633). But
this putatively shared “moral heritage” notwithstanding, Scalia goes on to list “cer-
tain conduct” it is reasonable to consider “reprehensible”: “murder, for example,
or polygamy, or cruelty to animals,” and he concludes that “one [and note the im-
personal disembodied ‘one’] could exhibit even ‘animus’ toward such conduct”
(1633). It is this and only this—morally justified “animus” toward homosexual-
ity—that Scalia claims Amendment 2 enacts.

Consider the odd inversion and, then, substitutions of Scalia’s rhetoric: “The
Court has mistaken a Kulturkampf for a fit of spite.” Not only does he deny that
Amendment 2 represents unwarranted “animus,” but he also effectively shifts the
agents of Kulturkampf from the presumptively heterosexual electoral majority
who approved Amendment 2 to homosexuals—and their allies on the Court. By
Scalia’s own reasoning, then, the Kulturkampf is one initiated and carried out by
homosexuals whose single-minded pursuit of homosexual rights does not stop at
achieving “grudging social toleration,” but aims at nothing short of “full social ac-
ceptance” (1634). The majority in Romer gets aligned with this homosexual “mi-
nority,” which is supposedly seeking to impose its will on the “public at large.”
Thus Scalia: “This court has no business imposing upon all Americans the resolu-
tion favored by the elite class from which the members of this institution are se-
lected” (1634).

This rhetorical flourish does more than simply set up a binary between “all
Americans” and the six Supreme Court Justices who voted to declare Amendment
2 unconstitutional. It also equates the slim majority of Colorado voters who sup-
ported Amendment 2 at the polls with “all Americans”—as if it would be “Un-
american” not to endorse the Amendment’s exclusionary views. Finally, once this

series of substitutions is in place, Scalia’s new balance sheet effectively repositions
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those who would exclude gay men, lesbians, and bisexuals from American democ-
racy as the ones most in need of legal protection. In other words, the people
(Scalia’s phantom “public at large”) whose rights are already recognized and en-
forced are the ones treated as if their rights were endangered. By contrast, the very
people who face discrimination and even danger in their everyday lives would be
actively excluded from political redress under Scalia’s reasoning. This is the lie of
“special rights,” and tolerance is its alibi.

It is vital to underscore this point: Scalia’s entire argument takes place under
the terms of tolerance, not hate. Accusing homosexuals (and other historically
marginalized groups) of overreaching provides a smokescreen behind which fun-
damentally exclusionary practices can be repackaged as “modest” and “tolerant.”
But Justice Scalia is not just speaking for himself and the other two dissenters.
Rather, his legal arguments reflect a larger cultural logic that shapes public debates
about homosexuality and gay rights in the United States. This is why the dissent
in Romer must be taken so seriously; the views expressed in it are not in any sim-
ple sense “minority” perspectives.

Ultimately, if Romer is a victory for gay rights, it is a limited one. It is limited
on both sides by tolerance. The majority opinion provides no relief from Hardwick
and the restrictions on sexual life it licenses. Thus, the tolerance that the majority
in Romer extends to homosexual persons does not include freedom for sexual prac-
tice. For the dissenters, tolerance is on the side of those Coloradans who only want
to “retain social disapprobation of homosexuality.” But in either case, in both the
majority and minority opinions, tolerance sanctions the cutting off of body from

person—and sin from sinner.

In Hardwick the Court explicitly draws on religion to enforce the regulation of
“homosexual sodomy.” The Court can sustain such an apparently blatant vio-
lation of the separation of church and state because it has collapsed the com-

plex history of relations among religion, secular morality, bodily regulation, and
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sexual regulation. The effect of religiously derived sexual regulation in Hardwick is
extremely important to trace because the majority opinion in Romer appears to
protect homosexual identity. Homosexuals’ participation in what Justice Kennedy
calls “ordinary civic life” is protected, even as Kennedy’s majority decision lets
stand the regulation of homosexual conduct. Evidently, the “almost limitless num-
ber of transactions and endeavors that constitute[s] ordinary civic life in a free so-
ciety” meets its limit at sexual practice.

Romer’s three-man minority is all too willing to conflate the sexual regulation
endorsed by Hardwick with the regulation of nonsexual homosexual, or even ho-
mosexual-friendly, activity. In other words, the dissenting Justices are utterly will-
ing to regulate identity, and not “just” practice. We cannot simply dismiss the mi-
nority’s opinion and rest easy that, at the end of the day, Amendment 2’s uncon-
stitutionality was affirmed. Scalia’s dissent, even though it was the “losing”
perspective, nevertheless suggests the staying power of Christian dominance in
U.S. public life. Finally, then, the issue boils down to this: the distinction between
the result in Hardwick and the result in Romer rests upon the distinction between
act and identity, sin and sinner. In practice, this sin-sinner distinction is no dis-

tinction at all.
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“Love the sinner and hate the sin” is an inadequate formulation for dealing with
the politics of sexuality. The line between whom we are supposed to love (the sin-
ner) and what we are supposed to hate (the sin) is impossibly movable and con-
tradictory. Just as problematic, this love-hate relation produces tolerance, rather
than freedom and justice, as the major way of understanding a range of differences
in the United States. This is not just a question of sexuality. Tolerance is supposed
to be a sign of openness and a wedge against hate; but in practice it is exclusion-
ary, hierarchical, and ultimately nondemocratic. Tolerance is certainly an im-
provement over hate, but it is not the same thing as freedom. Paradoxically, toler-
ance is at once un-American and the most American thing of all.

The history of tolerance in the United States, like the history of sexual regu-
lation, is inseparable from the history of religion. Concepts of religious toler-
ance—or toleration—were developed in Europe in response to the “wars of reli-

gion” that were sparked by the Protestant Reformation. European Christianity was
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no longer dominated by one “holy, catholic, and apostolic” church, but by several
different religions laying claim, sometimes violently, to the title of “true religion.”
This was also the period of state formation, in which various forms of social amal-
gamation—fiefdoms, princely estates, and commonweals—gradually became what
we know of today as nation-states. The shifts in social configuration from the six-
teenth through the nineteenth centuries that made modern nation-states were
themselves often violent.

Most conventional histories of the Reformation and its aftermath understand
the “wars of religion” to have been resolved through the development of religious
tolerance. But this tolerance, from its inception, was quite limited. For example, in
England, the Established Church was (and remains) a Protestant church, the
Church of England. The “Toleration Act” of 1689 removed certain legal penalties
against those Protestants who dissented from the Church of England, and it ended
the requirement that all British subjects subscribe to the articles of faith of the
Church of England. Crucially, however, the Act did not protect non-Protestant dis-
senters from persecution. Catholics and Jews, Muslims and atheists, were all out-
side the bounds of official tolerance. Although the boundaries of toleration have
been expanded over time, the Church of England remains the established and of-
ficial faith of England.

The limits of the Toleration Act were not just its narrow boundaries, but the
social hierarchy it established and reaffirmed. As historian Justin Champion points
out, “[the Toleration Act] did not break the link between civic liberties and reli-
gious identity. So, for example, while Quakers were no longer in danger of eradi-
cation by persecution (as long as they registered as non-conformists), they were
still exempt from holding local, civic or national offices which were still protected
by statutory tests of conscience.”! In other words, the civic peace that religious tol-
erance was supposed to achieve institutes a hierarchy. After all, being allowed to
live in peace (being “no longer in danger of eradication”), and being a free and

equal member of society are two different things. The Toleration Act allowed peo-
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ple who practiced other faiths (or no faith at all) to “exist,” but they could not
claim the same rights and privileges as members of the Church of England. Toler-
ation, then, falls well short of democratic equality.

The American principles of religious freedom were supposed to overcome
these limits of toleration. In principle, religious freedom provides for the equal
treatment of different faiths—there is no established church, and all religions are
free to practice as they please. But this ideal of religious freedom has never really
been enacted in the United States. On matters of religion, the United States has two
conflicting self-understandings: that this is a nation of religious freedom and
equality, and that this is a basically Christian nation. Thus, in practice, life in the
United States has proven to be much more like the situation in Britain than our na-
tional mythology implies. If tolerance marks a space of well-defined hierarchy like
that between the Church of England and other religious faiths in Britain, what is
the place of tolerance in a society that is supposedly based on the free and equal
participation of all citizens?

These tensions between religious difference and the claims of tolerance were
foundational to the emergence of the United States. Not only did colonists like
William Penn come to the Americas seeking sanctuary for religious differences,
but they also imposed a particular understanding of religious difference on those
around them. Despite the fact that Penn established Pennsylvania on the basis of
religious tolerance in 1682, seven years before the British Act of Toleration, he too
offered only a narrow version of tolerance—one in which only Christian men
could vote. In the American colonies as well, religious toleration was only offered
to various versions of Christianity (sometimes failing to include Catholics); toler-
ation did not apply to those who were not Christian, most notably American In-
dians and non-Christian Africans.

Thus, in America as well as in Britain, the initial boundaries of tolerance were
narrow and offered only to differences within Christianity. Those who were Chris-

tian in a nondominant way (who were, for example, Catholic) might be tolerated,
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if marginalized, but at least they were no longer, as Champion so succinctly put it,
“in danger of eradication.” But there were others who were not Christian and,
hence, remained outside the bounds of tolerance. These “others” could be eradi-
cated, as was so often the case in Christian interactions with American Indians, or
enslaved, as was the case with Africans.

In fact, as a number of historians have noted, the original distinction that de-
termined who could be enslaved in the colonies and who could not was not a racial
distinction, but a distinction between “Christians and strangers.”? In her research,
religious studies scholar Emilie Townes has discovered that as late as 1753 the law
codes of the colony of Virginia relied upon the language of religious identity, not
race, to define slavery, even though slavery had for some time been “based on
racial, not religious difference.”® Indentured servants who were “Christian” might
work off their indenture over some fixed period of time and become free. Slaves,
on the other hand, could never work their way to freedom; it could only be granted
by their “masters.”

In all this, the category of “Christian” anticipates future categories of race and
national identity. Before the nationalist distinction between British and American
citizens that was forged in the American Revolution, the white British colonists
were simply “Christians.” To put the point more strongly, the category “white” was
not yet fully operative.

As we can see from these few examples, identity categories that seem so self-
evident and so natural to us today are and have been contingent, changeable, and
confused. In U.S. history this confusion was intensified by the fact that Christian-
ity is a missionary religion, and thus many Native Americans and some Africans
were converted to Christianity. Historian John Sweet has argued that this compli-
cation, which resulted when “strangers” became “Christians,” was one of the driv-
ing forces behind the institutionalization of racial categories in the colonies and,

later, the United States.* Eventually, a (secularized) racial distinction, rather than a
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religious one, came to define those who were outside the community—those who
could be eradicated or enslaved.

This history teaches us that in the United States religious understandings of
difference have served as the basis upon which secular social differences (for ex-
ample, race and ethnicity) have been constructed. It is not that religious distinc-
tions have disappeared or are inoperative in American life, but that they have some-
times been absorbed into other social differences, such as those that define racial,
national, and ethnic identity. Contemporary conflations of Arabs with Muslims,
for example, show how confusion between religious and ethnic or national identi-
ties persists. Similarly, “tolerance” emerges out of a specifically religious history
that may not be directly named, but that remains powerful. Thus, as we argued in
the first chapter, Protestantism is expressed in American secular sexual regulation,
and so too have Protestant understandings of religious tolerance influenced areas
of our social life that now seem fully secular.

To be sure, the boundaries of tolerance have expanded; Jews, Muslims, and
even atheists are included within the circle of those who are to be tolerated in Amer-
ica. Nonetheless, the basic structures of difference and hierarchy established by re-
ligious tolerance continue powerfully to affect American social relations. There are
still those in America who are central and those who are marginal, but tolerated.
One can technically be a citizen and yet not be treated as a full member of Ameri-
can society, and the dangers are redoubled for those who are not citizens but are
placed in categories like “resident alien” and “illegal alien.” After the terrible events
of September 11, 2001, we saw how quickly those who are the objects of tolerance
can be singled out, as Muslims or those who were perceived to be Muslims were
questioned, detained, and surveilled by the government (whether or not they were
U.S. citizens). In the immediate aftermath of September 11, some men were even
killed in acts of vigilante violence directed at Muslims. The perpetrators of these vig-

ilante acts understood themselves to be acting as patriots, in defense of the nation.
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It can be quite dangerous to be offered tolerance rather than full membership in
American public life.

As was the case with the “wars of religion,” tolerance is often advocated as the
response to this type of hateful, eradicating violence. However, in our view, con-
temporary secularized tolerance is as inadequate a response to hatred and violence
as was (and is) religious tolerance. Freedom and equality, rather than tolerance and
hierarchy, are the appropriate response to social differences in a democratic soci-

ety.

It is sometimes difficult to see what’s wrong with tolerance because tolerance is so
often invoked as the best response to discrimination and hatred. Even groups like
the Southern Poverty Law Center, the organization perhaps most responsible for
bringing hate groups to justice, advocate that we “teach tolerance” in order to bat-
tle hatred.

However, tolerance doesn’t really fight the problem of hatred; it maintains the
very structures of hierarchy and discrimination on which hatred is based. This is a
highly counterintuitive claim. As we have just suggested in our discussion of reli-
gious toleration, tolerance establishes a hierarchical relation between a dominant
center and its margins. Another way to put this is to say that tolerance sets up an
us-them relation in which “we” tolerate “them.”

How different is this from hate? Not unlike tolerance, hate crimes also take
the form of an us-them relation—an “us” who must violently eradicate a “them.”
The perpetrator often understands this violent eradication as an act of defense, not
aggression. He (and less frequently, she) is only acting to protect himself or his
community or his values from those “outsiders” who threaten all that he holds
dear.

Let us return for a moment to our discussion of Supreme Court Justice Antonin
Scalia’s dissent in Romer v. Evans. In his dissent Scalia refers repeatedly to a “public

at large.” In a country based on freedom and equality, this “public at large” should
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refer to all Americans. However, when Scalia refers to “all Americans,” he effec-
tively excludes some people from this category: homosexuals and the “cultural
elite,” whose views, he asserts, were articulated by the six Supreme Court Justices
who held Colorado’s Amendment 2 to be unconstitutional. Scalia’s “public at
large” is exclusionary, not expansive; it constructs an “us” that specifically leaves
out a particular “them”—in this instance, homosexuals and their allies.

This is not just a question of conservative Supreme Court Justices. The rhetor-
ical practices through which a narrow segment of the American public is repre-
sented as “all” of it are repeated, often unthinkingly, across a wide range of con-
texts. For example, when the mainstream media reported on AIDS in the early
years of the pandemic, they would ask questions like, “Is AIDS a threat to the gen-
eral public?” Now, if the “general public” includes everyone, this question would
be meaningless; that some people in the United States—some members of the pub-
lic—already had AIDS was not in dispute. AIDS was (and remains) a threat to Amer-
icans, and hence the question, is AIDS a threat to the general public, is effectively
tautological. However, the reason this could be a meaningful question was because
the “general public” did not really include everybody; it did not include those per-
sons who had been identified as members of “at-risk” groups, such as homosexu-
als, hemophiliacs, and intravenous drug users.

One of the ways that widespread empathy for people with AIDS developed was
through images of “innocent victims,” hemophiliacs such as Ryan White, who
could simultaneously be one of us (a representative American) and one of them (a
member of an “at-risk” group). But unlike hemophiliacs, homosexuals and intra-
venous drug users were not so easily moved from the category of “them” to “us.”
These Americans were not considered part of the general American public; indeed,
they, rather than HIV, were sometimes even seen as a threat to “us.”

Whenever “we” are asked to tolerate those “others,” this same center-mar-
gins relationship comes into play. If “Americans” are asked to tolerate “homo-

sexuals,” it means that at some level homosexuals are not fully Americans. Being
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the object of tolerance does not represent full inclusion in American life, but
rather a grudging form of acceptance in which the boundary between “us” and
“them” remains clear, sometimes dangerously so. This boundary is also elevated to
a mark of moral virtue. The tolerant are generous and open-minded even as they
are exclusionary. How can a tolerance that depends on defining someone as an out-
sider be the opposite of hate? To teach tolerance is to teach precisely the type of us-
them relationship upon which hate thrives. Teaching tolerance, then, cannot be
the answer to hate and excessive violence, nor can tolerance adequately address

other forms of social division.

To get a better sense of the mechanisms through which tolerance creates an exclu-
sionary, rather than democratic, public, we want to analyze the media coverage of
a series of murders committed in recent years. We turn first to the tragic murder of
gay college student Matthew Shepard, who was beaten, tied to a fence, and left for
dead in Laramie, Wyoming, in October 1998. Next, we look at the case of Dr. Bar-
nett Slepian, who was shot to death later that same fall, in November 1998. James
Kopp, the man charged with murdering Slepian, is affiliated with the Army of God,
a radical antiabortion group. Evidently, Slepian was killed because he provided
abortions as part of his medical practice in Buffalo, New York. We go on to consider
two police shootings that involved excessive violence: the December 28, 1998
shooting of Tyisha Miller, a young African American woman in California, and the
killing in early February 1999 of Amadou Diallo, an immigrant to New York City
from Guinea, West Africa. Only one of these deaths was named a “hate crime”
(Shepard’s). Yet the killings of Slepian, Miller, and Diallo also reflect basic social di-
visions in America. In examining the media coverage of all four of these killings,
we seek to explore how public understandings of difference and belonging in
America are framed and organized.

The media—both print and television—occupy an especially privileged place

in American public life. The way they represent new or apparently new phenom-

52



WHAT'S WRONG WITH TOLERANCE?

ena (because crimes motivated by prejudice are hardly new to the American scene)
profoundly affects how such events are understood. The media do not just neu-
trally report what they see; they also help to determine what can be seen, what can
be represented. The media, that is, act as filters, grids of cultural intelligibility. At
the same time, it is not as if the media deliberately present a distorted picture of
the world. The mainstream media are not somehow apart from the larger Ameri-
can imaginary, but emerge out of it. Thus, how the media discuss violence and so-
cial division is less a matter of good (or bad) intentions than it is of reflexively re-
peating longer-standing assumptions about who and what constitutes the Ameri-
can middle ground.

It is both interesting and surprising that public narratives produced in re-
sponse to extreme acts should so often reiterate and unintentionally reinforce ex-
isting social divisions. We can see something of this pattern in the way the main-
stream media represented Matthew Shepard’s murder. Shepard’s death produced a
remarkable moment in which it seemed that the majority of Americans, who had
ignored so many gay-bashings and antigay murders in the past, were for the first
time expressing real sympathy for the plight of gay men and lesbians. And yet,
alongside the hand-wringing and soul-searching, the discomforting ambivalences
of tolerance remained.

Time, for example, featured the Shepard story on its cover (October 26, 1998),
as did most of the major news magazines. Time’s cover displayed a blown-up image
of the deer fence to which Matthew Shepard’s two assailants tied him and left him
for dead. A small photo of a smiling Shepard was cut into the lower left side of the
cover (Figure 1). The two images were powerful in their juxtaposition, but their
power and poignancy were undercut by the caption: “The War Over Gays.” We
might have expected Time to write, “The War On Gays” rather than “The War Over
Gays.” This is not an idle difference. Between the prepositions “on” and “over”
there is a world of difference—an American landscape divided, again, between “us”

and “them.”s
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TheWar =
Over Gays &

| MURDER, IN LARARUE
CHANGING GAYFOLITICS
| DOHATE-CRIMELAWS WORK?

SHOWDOWN DVER s
GAYMARRIAGE ~ &

Figure 1. Cover image of Time (October 26, 1998).

Time assumes an audience of readers made up of middle America, the “gen-
eral public.” How might the language of “The War On Gays” have resonated, and
resonated differently? If the murder of Matthew Shepard were represented as a
“war on gays,” then Time's idealized readership—John and Jane Q. Public—would
be implicated in this “war.” The readers would have been challenged to confront
the realities of extreme prejudice and inequality and recognize that some Ameri-
cans are singled out, targeted even unto death, just for who they are. More

starkly, the language of “The War On Gays” would have pressed Time’s readers to
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consider on which side of the fence they stood: with the objects of hate or with
its agents.

However, in the end Time could not name the type of violence faced by gays
and lesbians in the United States as a “war on gays.” Instead middle America was
rhetorically excused from having to take a stand. Even more strongly, we could say
that the caption “The War Over Gays” exempts “ordinary” Americans from any re-
sponsibility for hatred or violence. The implied participants in the “war” over gays
are, on one “side,” those who refuse to tolerate homosexuals, who would deny gay
persons basic American rights (including the right to life), and on the other “side,”
homosexuals themselves, particularly those who are perceived as activists for gay
rights.

As presented by Time, the combatants in the “war” are those who hate and
fight against gays and those who fight back against this hatred. Notably absent or
at least removed to a safe distance from this opposition between those who hate
and those who are hated is Time's idealized average, ordinary, and tolerant Amer-
ican. Strikingly, then, to be hated can place you in the same position as those who
hate. If you fight back against that hate (particularly if you organize with others
against hatred) you too become a combatant in the “war.” You are no longer “in-
nocent,” you are an agitator, a crusader, a fighter, and, as such, you fall outside
the boundaries of the American “general public.” In this “war,” the only inno-
cents are those who stand to the side—outside, above, or “over” the fray. If the
problem of murderous violence is not taken to be injustice (that we as a society
subordinate entire groups of people), but is instead categorized as extremism (that
our social relations have turned into all-out combat), then within the terms of
this formulation those who are the objects of violence are located at one of the
extremes, a position distinct from the middle.

In the same year that Matthew Shepard was killed, there were 2,574 antigay
assaults.® In the face of this we must ask why this particular murder touched a

chord in American public life. Like Ryan White before him, Matthew Shephard
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could be assimilated into the dream of “normal” America. News reports referred to
him as “anyone’s son.” He was a blond middle- to upper-middle-class young man,
he was reportedly shy and somewhat reserved, and, although he attended meet-
ings of the gay student group at the University of Wyoming, he was not particu-
larly politically active on behalf of gay rights. He was in many respects an ordinary
college student. Of course, not just “anyone’s son” goes to college. Attending col-
lege is both a benchmark of economic arrival and a signature of middle-class iden-
tity in America; many people were able to identify with Shepard and with his par-
ents because he so closely matched this profile. But this picture of Matthew Shep-
ard as an ordinary American allowed him to be seen as an innocent bystander in
the polarized “war” over gays. He could become part of the tolerant middle. Al-
though many Americans were apparently willing to bring Matthew Shepard into
this middle, Time could not allow “gays” as a group to reside there.

This dynamic is a three-part interaction in which a pair of opposites, those
who hate and those who are hated, flank a third party, the tolerant middle. The tol-
erant middle is rarely named directly; it doesn’t have to be. This phantom called
“middle America” is both the assumed audience and the assumed subject of pub-
lic address.

We can see these assumptions at work in the media coverage of Dr. Barnett
Slepian’s 1998 murder. On November 15, 1998, the New York Times published an
article about the killing entitled “Stubborn Belief in Duty Guided Slain Doctor,
Friends Say He Performed Abortions from Principle, Not as a Crusader.” The article

opened as follows:

To his tormentors, he was simply an abortion doctor. To members of the
abortion rights movement, he was a martyr for the cause. But Dr. Slepian
was far from either. He was killed because he performed a medical proce-
dure that has become emotional and politicized. Yet there is nothing in

his life to suggest he was a crusader in either politics or medicine.
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Unlike the murder of Matthew Shepard, Dr. Slepian’s murder was not called a “hate
crime.” But what does the Times’s coverage of Slepian’s murder tell us about Amer-
ican understandings of violence and social division?

On one level the Times is simply saying that Dr. Slepian was providing a med-
ical procedure that the Supreme Court has said is available on the basis of a con-
stitutionally protected right to privacy. Certainly, medical service provision
should not require risking one’s life. And yet, we must ask, why did Dr. Slepian’s
medical practice lead to his murder? It is not just because the practice had become
“emotional and politicized,” but because this particular procedure—abortion—
has to do with women and with women’s rights specifically. Once again, what is
at issue is a basic social division and hierarchy in our society: that of gender. But
the Times does not mention gender hierarchy or women’s rights at all. Rather, the
problem as presented by the Times is one of emotion and politicization—in short,
of extremism.

Dr. Slepian is represented as an innocent bystander in this particular “war,”
and those who fight to protect women’s rights are implicitly set up on one ex-
treme, with those who use murderous violence positioned on the other. The
Times is at great pains to extract Slepian from the politics of abortion. Unlike
abortion rights’ advocates or opponents of abortion rights, Slepian was neither
overly emotional nor political about what he was doing. No crusader, he was just
a man doing his job. Times’s characterization of the way these two “sides” mis-
takenly viewed Slepian (“simply an abortion doctor” versus “a martyr for the
cause”) ultimately suggests there is nothing really to distinguish the two extremes
(opponents and advocates of abortion rights) from each other.

What does this imply about members of the abortion rights movement? Are
those who work politically to protect women’s rights different from Slepian and
from the general public? Interestingly, the Times’s characterization puts women,
or at least women’s rights, in a minority position, despite the fact that women

themselves are statistically in the majority. One of the effects of this structure in
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American politics is the consistent construction of “minorities.” Those on either
side of this political conflict are implicitly understood to be taking minority view-
points through which abortion becomes “emotional” or “politicized.” In contrast,
those involved in the medical provision of abortion services are positioned as out-
side this debate—as long as they are not crusaders. Here the Times is participating
in the construction of the general public. What does it mean for a democratic so-
ciety that this general public is delineated in such a way that it does not include
anyone who can be identified as a “crusader,” whether for or against abortion
rights? Are we thus left without analytic tools for distinguishing between political

advocacy (“politicization”) and murderous violence?

Not only does tolerance reinforce structural inequality, but it also sets up a politi-
cal culture in which extremism, rather than injustice, is the major problem to be
addressed in public life. In a public organized around tolerance, the question is
not whether we as a society have created unjust (and violent) social hierarchies,
but whether we as individuals hate anyone. This disabling structure of tolerance
has important implications for participatory democracy because it puts those who
take up political activism in any form at risk for charges of extremism.

Because the tolerant middle must be distinguished from both sides of any po-
litical conflict, the “violence” of our social life can be projected onto either side of
a political debate regardless of the specifics of the situation. A very clear example
is provided by historian Karen Anderson’s study of school integration in Little
Rock, Arkansas. The Little Rock schools were the first of the segregated schools to
be integrated through court order on the basis of Brown v. Board of Education (1954).
As Anderson documents, the self-proclaimed “moderates” in Little Rock saw the
problem as one of extremism on “both sides,” meaning the white majority that de-
fended segregation and the predominantly African American minority that advo-
cated for integration. Note how this “two sides to every story” approach makes

each side appear to be equally problematic whatever their differences. The moder-
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ates’ vision of extremism was one with which President Eisenhower agreed, and
there was significant police and military presence surrounding the high school on
the first day of classes. This show of state force was brought out to prevent “vio-
lence”—violence directed against the nine black students who were the first
African Americans to attend Little Rock High School, yes, but also violence that the
“white community” feared from the black students and their supporters.”

These students were assumed to be potentially violent because they were vio-
lating the long-standing codes of conduct under segregation and because they were
opposed by violent forces. There was no indication from the students or the
African American community of Little Rock that they would be the source of vio-
lence. In fact, given how greatly they were outnumbered, it would have been fool-
hardy (if not suicidal) for any of the students to have incited violence. Yet the gov-
ernment treated “both sides” as if they were equally likely to become violent.

In a situation framed by the rhetoric of tolerance, it becomes impossible to
distinguish between the perpetrators of racism or homophobia or misogyny (this
list is hardly exhaustive) and the objects of various forms of discrimination.
Rather, when the situation is characterized by tolerance, the public is not expected
to take a stand against injustice, but merely to tolerate both sides of a conflict. In
fact, the public can become paralyzed in its ability to address injustice, because it
cannot distinguish between competing claims and groups that it is supposed to
tolerate.

More seriously, this paralysis can lead to other category confusions. In the de-
bates over “hate crimes” laws in Wyoming that followed Matthew Shepard’s mur-
der, there were those who claimed that, as one woman stated directly, Wyoming
was the “real victim of bias crime.”® Here is a typical reversal, which can only make
sense if we buy into the assumption that both sides of a social conflict are extrem-
ists. If each side is as bad as the other, it is impossible to distinguish between them.
The woman who made this comment is at one level simply saying that the media

coverage of Wyoming in the wake of the Matthew Shepard killing had been biased.

59



WHAT'S WRONG WITH TOLERANCE?

This is true, in part, given the northeastern and urban biases of much of the main-
stream media.’

But on another level this claim is given its rhetorical punch by equating media
coverage of a crime with that crime and, specifically, with the crime of murder.
While we take media representations seriously, they are not the same thing as
physical violence, nor is biased reporting a crime like murder. If the “real” hate
crime is committed against Wyoming because the state is characterized as harbor-
ing a homophobia that produces murderous violence, then, as in the Little Rock
example, it becomes impossible to distinguish between the perpetrators of mur-
derous violence and those who are its victims. The idea that any bias is as extreme
and as bad as any other makes it impossible to distinguish between perpetrators
and victims of injustice.

Framing our public discussions in terms of tolerance versus hate makes it
seem as though the major problem we confront as a nation is one of misplaced
feelings rather than problematic social relations. Tolerance is supposed to remedy
a specific feeling (hate) or disposition (bias). This form of response personalizes
and decontextualizes a larger issue, disconnecting feelings or biases from both
structures of power and the everyday enactments of those power relations.

If hate crimes seem so inexplicable, this is in part because the vast majority of
people in the United States do not experience themselves as hating anyone. They
are not openly racist or sexist or homophobic, but neither do they embrace the vic-
tims of hate. Here is the crucial point. We are not suggesting that there is no dif-
ference between the majority of tolerant Americans and those few who commit
murderous violence. That difference is utterly important. However, we are sug-
gesting that a tolerant stance does not allow Americans to act effectively against
hatred and murderous violence. If the “war” is “over” gays, rather than “on” gays,
and both “sides” are placed on the extremes and apart from the “general public,”

then we cannot make an effective distinction between those who hate and those
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who are the victims of hate. Tolerance does not allow us to address the injustices
that make some persons the likely objects of murderous violence.

To embrace the victims of hate does not mean, however, that all Americans
must agree about the moral status of homosexuality. If we were to move outside
the framework of tolerance to a framework of freedom, we would be able to stand
up for the victims of homophobic violence whether or not we thought homosex-
uality was a sin. It would be possible for those who believed that homosexuality is
a sin to embrace the religious freedom of those who thought otherwise. This stance
is not the tolerance of loving the sinner and hating the sin. It is the democracy of
religious freedom in which one group’s idea of sin does not limit the freedom of
those who believe and practice differently, in which laws are based on democratic
processes, not on particular religious beliefs. The majority of Americans do not
hate anyone, but neither do they grant the same democratic freedoms to everyone.

Surprisingly, even those who commit hate crimes do not experience them-
selves as hateful people. A recent study by forensic psychologist Karen Franklin of
youths who admit to harassing or bashing gay men found that the youths under-
stand themselves to be enforcing moral values.!® Similarly, historian Kathleen Blee
has interviewed women who participate in organizations that would commonly be
called “hate groups.”!! These women understand their groups not to be about hate,
but to be concerned with positive values that maintain tradition and culture. Fo-
cusing on “hate,” therefore, will not tell us very much about those who are gener-
ally perceived to be hateful.

What leads to violence, then, is not some simple expression of hatred. More
often it is a sense of threat, the feeling, for example, of the women interviewed by
Blee that their traditions were being threatened. This sense of threat is a crucially
important factor in many of the crimes that have now been labeled “hate.” In the
murder of Matthew Shepard, for example, representatives of the perpetrators re-

peatedly denied that it was a hate crime. There were certainly concrete reasons for
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making this claim. The two young men were initially charged with a capital
crime and faced the death penalty. Thus, the defendants had an interest in avoid-
ing any appearance of extreme malice and forethought that might make a jury
more likely to impose the death sentence.

But we can also learn something if we take seriously the claim that the two per-
petrators were not simply motivated by hate. For example, in an October 14, 1998
interview for the television news program “20/20,” reporter John Quifiones asked
Kristen Price, the girlfriend of one of the perpetrators, Aaron McKinney, whether
the killing was a hate crime. She denied it, saying that this interpretation was being
imposed on the situation. Quifiones followed up by asking why McKinney and the
other perpetrator, Russell Henderson, had beaten Matthew Shepard so brutally if
robbery were the only motive. Price’s response in the end came down to a single
word, “Humiliation.” She explained that there were people at the bar where Shep-
ard, McKinney, and Henderson had first encountered each other who knew the
perpetrators; for McKinney and Henderson to be seen “talking to a gay man and
leaving with a gay guy” was potentially humiliating. Here we can see that even a
crime of brutality linked to identity and motivated by strong feelings in the at-
tackers is not equivalent to “hate.” Rather, this crime was based on a need to exor-
cise the threat of humiliation that contact with Matthew Shepard might entail.

We could just say that Kristen Price was lying or was wrong in her under-
standing of the situation, but it is informative to take her at her word and think
of what it might mean that hate was not the motive for this crime. What if
McKinney and Henderson were more like the youths Franklin surveyed or the
women Kathleen Blee interviewed? What if McKinney and Henderson were not
hateful, but felt threatened? They felt threatened with loss of their privileged po-
sition in a (male) dominant public simply by being associated with someone in
a minoritized position, in this case a gay man. This possibility gives us a differ-
ent analytic purchase on a phenomenon—a “hate crime”—that so often seems

to elude understanding. If hate crimes occur with such frightening regularity in
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a country where no one claims to hate anyone, then clearly an explanation
other than “hate” is needed to account for such acts of extreme violence. The
alternative we are proposing—that we use the frameworks of social division and
justice, rather than hate and tolerance—also helps us to connect extreme forms
of violence to more mundane social interactions and even to political debates.
For example, the politicians who supported the Defense of Marriage Act (DOMA)
in 1996 disclaimed homophobia. DOMA, which President Clinton signed into
law, forbids federal recognition of same-sex marriage, and support for this law
was framed in congressional debates as a matter of defending traditional Amer-
ican values. To its supporters, DOMA was not about discrimination against
same-sex couples, it was about defense—of “the” American family. (Evidently,
this American family does not or cannot recognize the gay men and lesbians in
its midst.)

This is why the broad and rather abstract issue of who belongs to the “Ameri-
can public” has such important and practical implications, from who has the right
to marry and who doesn’t, to who can move safely through the streets of his or her
own neighborhood and who cannot. Notions of who belongs and who does not
are enforced in all sorts of ways, both apparently innocuous and lethally violent,
and a focus on hate doesn’t allow us to see connections between the everyday en-
forcement of these norms and deadly force. The mainstream values that mark some
people and whole groups as “outsiders” can be the very same values that motivate
and even justify violence; and again, this is not about hate.

Much of the press coverage of the police shooting of Amadou Diallo focused
on the question of “hate.” Diallo was fired upon forty-one times in the doorway of
his Bronx apartment building by four police officers—despite the fact that he was
unarmed and not involved in any violence. The police who shot him initially
claimed that he looked like a rapist that they had been searching for; Diallo, how-
ever, bore little physical resemblance to the description of the suspect. News shows

and talk shows posed the question over and over: “Were the officers driven to fire
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forty-one times by ‘racial animus’?” We think this question is misplaced. Even if
the officers did not personally hold racial animus, even if they were racially toler-
ant, they still may have been driven by the discriminatory set of assumptions that
structure American public life. Since the time of the shooting there has been a re-
view of the aggressive tactics and implicit racial profiling used by the New York Po-
lice Department’s “street crime unit” of which these officers were a part, and many
of these practices have been changed.'? These officers operated in a racist atmos-
phere where they would stop and frisk persons on the street; in other words, they
would treat them as criminal suspects based on their racial profile rather than on
their behavior. It was this racist atmosphere, rather than any particular “animus”
on the part of the officers, that made it all too likely that a tragedy like this shoot-
ing would occur. Diallo was treated as a threatening suspect, even though he had
done nothing wrong.

A few weeks before New York City police fired forty-one shots at Amadou Di-
allo, four police officers in Riverside, California, fired nineteen times on Tyisha
Miller as she sat in her car where she had passed out. According to the New York
Times, Miller’s cousin Anthonete Joiner and a friend called the police for help when
they were unable to rouse Miller. Joiner reported that she told the police (three of
whom were white and one Latino) that there was something wrong with Miller and
that Miller had a gun on her lap. The police initially said that Miller had fired at
the officers first, but later they admitted that they could find no evidence that
Miller had fired the gun at all and changed their account to say that Miller had
reached for the gun when one officer tried to wake her. According to her cousin,
however, Tyisha Miller never woke up: “A couple of minutes later, they were shoot-
ing at her! She was just lying there the whole time.”'3 Once again, we must ask, why
did these officers fear an unconscious woman so much that they had to shoot her?

Unlike the police beating of Rodney King in 1991, the shootings of Miller and
Diallo were not overtly racist events. There were no racial slurs shouted, no epi-

thets used. The problem in both these cases was not hatred, but misperceptions
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about the level of threat that each of these people represented to the police. Nei-
ther Miller nor Diallo represented an actual threat to the lives of the police, and
they certainly did not represent a threat equal to the level of force that was used
against them. Nevertheless, in both cases the police felt threatened and used ex-
treme force to quell that threat. The police believed that these shootings were
about defense—their own. Why did these officers fear for their lives? What was so
threatening about the unconscious Miller and the unarmed Diallo?

If we take seriously the officers’ claim that they were acting out of self-defense,
it means that Miller and Diallo weren’t killed because the police believe that
African Americans or Africans or people of color in general are so horrible they
must die, but because they are seen as particularly threatening types of people.
Egregious acts of violence are thus connected to the everyday violence of discrim-
ination and oppression, to perceptions of who is and is not “one of us,” who is and
is not dangerous or a threat.

Instead of demonizing the particular police officers who killed Miller and Di-
allo or demonizing the police in general, we have to reckon with this disturbing
possibility: the police were just acting on everyday perceptions. As such, the police
shootings are not “exceptions to the rule” as much as they are extreme exemplifi-
cations of the rule itself. This analysis suggests that the structures that produce ex-
cessive violence are woven into the fabric of American values and self-under-
standing.

Tolerance is unfortunately implicated in this context of everyday violence—a
context that is supposedly punctuated by and disconnected from moments of
hate. Tolerance disavows violence and those who commit heinous crimes, but
along the way it offers no exit from the us-them logic that structures hate and tol-
erance in our society. It also gives us no logical exit from the mandate to tolerate
those who hate.

A correlative problem is that those who are placed in the category of “minor-

ity” have few options for responding publicly to their marginalization. They can
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Figure 2. Cover image of Newsweek (June 21, 1993).

appeal to the paternalistic protection of those who represent the general public
and the state. But this paternalism does not transform the us-them relation. (Think
again of “The War Over Gays” and what’s in a preposition.)

This us-them dynamic also establishes the “general public” as that with which
“minorities” should identify and toward which they should aspire. Another term
for this is “assimilation,” a highly valorized concept in the story of “America, the
melting pot.” Only by acceding to the expectations of the “general public” can mi-

norities expect any protections (such as they are) from the state. (And we have just
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seen something of the ambivalence of this protection in the cases of Miller, Diallo,
and Michael Hardwick.)

What does it mean for those who have been minoritized that they must either
identify with the “general public” (by whom they are only tolerated) or risk vari-
ous forms of violence if they persist in their difference? The choices are rather stark:
(1) assimilation to dominant norms, which may or may not provide protection
and which certainly does not offer the freedom to be different; or (2) activism to
change the structure of the general public—an activism that puts one at risk of
being labeled an “extremist.” What’s so scary about difference? And what’s so scary
about activism? Isn’t it part of democracy?

America is supposed to be a country that is open to all and in which everyone
can participate in politics, but it is also the country in which the majority rules. It
is no surprise, therefore, that there has been an ongoing tension between a ma-
jority that rules and various minorities whose rights have been (variously) denied
and questioned. Thus there are two contrasting visions of the American public:
one that includes everyone in America and another that encompasses only the
majority. Various “others” are excluded from—if tolerated by—the second, more
narrow, definition of the public.

This exclusionary public is seen in two early 1990s cover stories, both on the
topic of lesbian and gay life. Newsweek’s June 21, 1993 cover jumps from “LES-
BIANS Coming Out Strong” to the anxious question, “What Are the Limits of Tol-
erance?” (Figure 2) Inside the cover, in the table of contents, Newsweek informs
readers that, “On sitcoms and in Senate hearing rooms, Americans are finally get-
ting a glimpse behind the old stereotypes and seeing the diversity of lesbian cul-
ture.” Repeating the worry of its cover, Newsweek wonders, “But what are the lim-
its of tolerance? Will the new visibility trigger a backlash?” (3) These questions
frame lesbians and lesbianism as a problem that a larger American public has to
negotiate and figure out. Although Newsweek goes on, in the accompanying arti-

cle, to offer what it calls “stereotype-defying scene[s]” of lesbian life (54), up to and
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including lesbian couples with children, this larger “family” called America does
not really include lesbians. If Newsweek’s assumed public did include lesbians, then
lesbians would be more than worrisome objects of curiosity and tolerance. (Cer-
tainly, if lesbians were part of the America imagined and called up by Newsweek’s
rhetorical frame, Newsweek could not then make the ridiculous claim that “Amer-
icans are finally getting a glimpse” of this previously invisible group. Presumably,
some Americans, lesbian Americans, for example, had seen a lesbian before.)

Just two weeks after Newsweek worried over lesbians, another weekly news-
magazine jumped into the fray. The July 5, 1993 issue of U.S. News and World Re-
port promised both “Straight Talk About Gays” and an “Exclusive Poll: Where A
Concerned America Draws The Line” (Figure 3). Clearly, gay men and lesbians are
not part of this “concerned” and generalized America; instead, they are the objects
of concern, objects who may (or may not?) merit tolerance.

Being the object of tolerance does not represent full inclusion in American
life, but rather a form of acceptance in which the boundary between us and them
remains clear. We see this us-them boundary drawn and redrawn in so many dif-
ferent contexts. To take another example, part of the shock of the Columbine
High School shootings in Littleton, Colorado, seemed to be that the shootings
had occurred in a site—the suburbs, now the residence of 60 percent of the U.S.
population—that is often identified with the general public, at least in its majori-
tarian form. As one letter to the editor in the New York Times bluntly put it: “Past
homicide statistics were inflated by turf battles among gangs, which is violence in
the service of a particular social subculture,” while the Littleton shootings were an
attack on “the social order as a whole.”1* Here, because neither the shooters nor
the majority of the victims were members of identifiable “minority groups,” be-
cause Eric Harris and Dylan Klebold were members of a “clique” (as the Times so
often put it) and not a gang, because they shot at members of the dominant cul-

ture rather than members of a rival gang or subculture, the meaning of the shoot-
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Figure 3. Cover image of U.S. News and World Report
(July 5, 1993).

ings was different.!> These shootings were a cause for national concern in a way

that other school shootings were not.

Unlike the Times’s letter writer, we do not take for granted the categories “sub-

cultural” and “the social,” or, to underscore the issue, “minority” and “majority.”

The category of “minorities” appears to be self-evident, but is actually politically

constructed. We certainly saw this in the case of Dr. Slepian when the New York
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Times constructed women’s right to abortion as a factional or minority issue, when
in fact it is a constitutionally protected right in the United States.

This process of creating minorities does not just apply to women’s issues or gay
and lesbian issues. Earlier in this chapter, we pointed out how categories of reli-
gious and racial difference interacted in the early formation of U.S. national iden-
tity. This interaction has been part of the social construction of racial and ethnic
categories, including the category “white.” The history of whiteness has recently
drawn a lot of attention from historians. Scholars of U.S. history have shown, for
example, that who counts as “white” in America changed over the nineteenth and
twentieth centuries, as the category “white” came to include many immigrant
groups that were not initially considered “white.” The title of Noel Ignatiev’s his-
tory, How the Irish Became White, succinctly sums up this process, and similar sto-
ries can be told about Italians, Jews, and, in some cases, Germans.!® These shifts in
racial categorization have allowed white Americans to maintain a sense that peo-
ple of color are always in the minority; as members of a minority group, people of
color might be recipients of tolerance but can never be part of the tolerant major-
ity. When minorities can’t be so produced, there are problems for political dis-
course, as demonstrated by the frequently expressed public anxieties about what
will happen over the next few decades when “caucasians” may no longer be in the
statistical majority.

Yet even these anxieties hide the basic facts of our social relations. The very
language about diversity—for example, references to “women and minorities”"—
erases the complexities of groups, hiding the fact that women are also members of
various racial groups. When we consider “women and minorities” together we see
that the only people not named by this combined category—white men—are cer-
tainly in the minority. The danger of recognizing what should be so glaringly ob-
vious—namely, that those in our society with the most power, straight white
Christian men, are in the minority—is that then we could no longer simply dis-

count power imbalances as the necessary inequalities of a country in which “ma-
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jority rules.” Nor could we pass off “hate crimes” as isolated incidents enacted by
a few extremists who have not learned the lesson of tolerance.

Because we’re so confused about the majority-minority relation in the United
States, we’re unable to see how certain forms of violence are not just expressions
of hatred and extremism, but rather are part of our everyday world. Let us attend
for a moment to the ways in which violence against women—unfortunately an
everyday occurrence in U.S. society—does and does not feature in political debates
about “hate crimes.” The 1990 Federal Hate Crimes Statistics Act, signed into law
by President George H. W. Bush, directs the Justice Department to collect annual
data on crimes motivated by the victim’s race, religion, ethnicity, or sexual orien-
tation. Sex or gender is not among the categories of analysis for this law. In prac-
tice, this means that the law in no way directs the Justice Department to collect
data on crimes against women as women.

The omission of gender from that Act was not accidental. The National Or-
ganization for Women had lobbied strenuously—but ultimately unsuccessfully—
for its inclusion. Why was gender left out of the 1990 Federal Hate Crimes Sta-
tistics Act? A variety of reasons was supplied at the time. Some opponents of col-
lecting data on hate crimes against women argued that it would only duplicate
other documentation on crimes against women. The Justice Department already
keeps statistics on the number of male-female rapes reported annually, as do most
state and local jurisdictions. However, when male-female rapes are reported and
counted, they are not analyzed and interpreted for the possibility that gender bias
may have animated the attack. If gender bias does get admitted as a motive, it is
either particularized as hatred against this woman and this woman only, or par-
ticularized in another way as this particular man’s hatred against women in gen-
eral. In either instance, gender bias is framed as a problem of individual deviance
rather than a general cultural phenomenon.

This inability or refusal to reckon with the general problem of violence against

women has hardly gone away. One decade after the first President Bush signed the
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Federal Hate Crimes Statistics Act, there is still much congressional opposition to
including gender in the new Federal Hate Crimes Prevention Act. To call crimes
based on gender “hate crimes” would imply that every time a woman was raped
and every time a woman was beaten was a “hate crime.” To do so would undercut
the entire structure of cordoning off and containing those who hate and those who
are hated from the “general public.” Both the perpetrators and the victims of vio-
lence against women are too generalized to allow for recognition of this violence
as tied to the hatred that Americans so often attribute only to extremists.

Our proposed solution to this dilemma would not be simply to add gender-
based violence to the category of “hate crimes.” There may be good practical rea-
sons to do so, such as increased funding for domestic violence shelters. Conceptu-
ally, however, “hate crimes” as a category perpetuates an understanding of Ameri-
can public life as divided between a clear majority and distinct minorities. The
possibility that gender bias could motivate violence against women is so con-
founding because “hate crimes” are assumed to be perpetrated by an intolerant and
extremist “minority” against members of “minority” groups, and yet women are
not, statistically speaking, a minority.

As we’ve suggested above, the category of tolerance, which is supposed to
combat “hate crimes,” depends upon these very same “minoritizing” assumptions.
If we could recognize the complicated relations between gender and sexuality and
among gender, sexuality, race, class, and physical ability, we would recognize that
the majority of Americans are in some way the potential, if not already actual, ob-
jects of discrimination. This recognition would change our basic approach to ha-
tred and to the discrimination on which hatred is based. We would need to look
not toward tolerating “minorities,” but toward reconstructing our public life so
that everyone is included in categories like “the general public,” “the public at
large,” or “all Americans.”

At one level this claim to inclusion is a basic liberal claim, but it will remain

a radical demand as long as dominant American conceptions of “the public” can
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so easily slip into “majority rules.” In the end there are two sets of American pub-
lic values—the values of freedom and justice for all, and the values in which the
general public dominates minorities. These two distinct ways of looking at the
world are akin to the distinction between religious tolerance and religious free-
dom. We advocate the value of freedom rather than tolerance, because freedom
opens up the possibility that an expansive, rather than a narrowly majoritarian,

public might be built in America.
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Not Born That Way

In his blistering dissent in Romer v. Evans (which we discussed at length in chap-
ter 1) Supreme Court Justice Antonin Scalia accused homosexuals (and their ad-
vocates) of dedicating themselves “to achieving not merely a grudging social tol-
eration, but full social acceptance, of homosexuality.” Our view of the matter is
rather different: we think homosexuals (and their advocates) have been asking
for far too little. Lesbian and gay advocates have been asking for tolerance and
equal rights, not freedom and equal justice. They have accommodated their po-
litical arguments and legal strategies to the us-them structure of tolerance
(which we criticized in chapter 2). They haven’t challenged the exclusionary na-
ture of the “general public” in which difference from dominant norms must be
minimized as a condition of belonging or membership.

In practice this has meant bringing together two apparently competing ar-
guments about gay identity: an assimilationist, or universalizing, argument that

minimizes any difference from the “general public” and a minoritizing approach

75



NOT BORN THAT WAY

that allows for lesbian and gay difference but analogizes this difference to the
constitutionally protected categories of sex, and especially race.! Both of these
tacks—assimilationist and minoritizing—focus on identity and bracket ques-
tions of conduct or practice. But as we have seen in chapter 1, first, the identity-
act relation is an unstable one, and second, the issue of “homosexual conduct”
cannot be so easily sidestepped. Certainly, the issue of homosexual conduct can-
not be sidestepped if we are interested in the freedom not simply to be gay, but
the freedom to “do” gay. In this chapter we’ll explore why lesbian and gay ad-
vocates so often frame their arguments in such narrow terms. As we will show,
the dominant ways of arguing for “gay rights” do not simply offer limited and
limiting models for sexual freedom, but they also pose real risks for social justice,
including racial justice.

Opponents of lesbian and gay rights have overwhelmingly depicted homo-
sexuality as a behavior-based identity, as a lifestyle choice only, and a bad choice
at that. Proponents of lesbian and gay rights have responded by portraying ho-
mosexual identity as innate, in some way rooted in an individual’s essential na-
ture. Here, for instance, is journalist and openly gay neoconservative commen-
tator Andrew Sullivan responding to Reverend Jerry Falwell’s and Reverend Al-
bert Mohler Jr.'s (President of the Southern Baptist Theological Seminary)
characterization of homosexuality as a willfully chosen behavior: “Homosexu-
ality is not a behavior. It is something we are. It is a deep and integral part of
our personality. It is a deep and integral part of our soul.” (Sullivan made these
comments during a televised debate on “Larry King Live,” on October 17, 1998,
the evening after Matthew Shepard’s funeral.)

As literary scholar Eve Kosofsky Sedgwick points out, the claim that homo-
sexuality is immutable—unchangeable—is frequently motivated by a desire to

”

“insulat[e]” gay and lesbian identity from “societal interference,” moral con-
demnation, and even eradication.? The “born that way” argument is not simply

a matter of political strategy or convenience; it is also a sincerely held view.
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Many gay men, lesbians, bisexuals, and transgender people would describe their
identities as inborn, something they were aware of from a very young age. At a
minimum, they would say that they could not be other than who and what
they are.

It may even be that the claim, “I was born this way,” is a way of describing
this feeling of unchosenness, this sense that the “I” could not be any other way.
However, once this way of narrating and making sense of an individual’s iden-
tity gets put into play as a political strategy for an entire group, the political and
moral implications of such assertions must be scrutinized. While we understand
both the political and experiential stakes of grounding gay and lesbian identities
in an individual’s essential nature, we also believe the “born that way” approach
has serious, even dangerous, limitations.

The “born that way” argument is poised against both secular and Christian-
inflected, biblically based arguments against lesbian and gay rights, but it works
better against secular-scientistic homophobia. This is because biblically based
homophobia can have it both ways. It can object to homosexuality on the
grounds that homosexuality contravenes divine purpose and it can object to ho-
mosexuality on the grounds that it is contra nature. On this view, divine purpose
may or may not correspond to nature’s laws.

A fascinating and revealing example of this rhetorical shuttling between sci-
entistic appeals to nature and religious appeals to God’s law is found in Alveda
King’s testimony, in May 1999, before a joint House-Senate Judiciary Committee
of the Massachusetts legislature. King, the niece of Martin Luther King, Jr., was
testifying in favor of a Massachusetts version of the Defense of Marriage Act
(DOMA); her visit to Boston was arranged by conservative groups backing the
antigay bill. In her testimony, King cited scripture to make her case for DOMA
and against same-sex marriage. The biblical passages she selected were, in her
view, unambiguous condemnations of homosexuality and by implication of

same-sex marriage. A member of the joint committee pressed King on her use of
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the Bible and asked her to respond to the striking coincidence that opponents
of civil rights for African Americans in the fifties and sixties had also drawn
upon the Bible—and indeed on some of the very same passages King was cit-
ing—to justify their racism as divinely sanctioned. In reply, King shifted the
ground of her objection to homosexuality and same-sex marriage from theology
to biology. She told lawmakers that they should not “confuse skin color with
sexual orientation.”® The comparison between homosexuality and race was in-
valid; African Americans, she argued, were denied civil rights because of an im-
mutable characteristic, something in their very nature, which they could not
change. But homosexuality, according to King, is a behavior-based identity,
something homosexuals have chosen; it is not natural and, thus, not deserving
of protection.

There are good reasons to resist an analogy between sexual orientation and
race, but they are not the reasons King supplies. In fact, we need to look at the
logical entailment of King’s argument: the only reason race is a constitutionally
protected category is because people of color cannot change; they were born that
way. What does this imply for racial justice? We’ll come back to this question.

In a context framed by the type of biblical or “Christianized” homophobia
that King promotes, proponents of lesbian and gay rights have sometimes tried
to out-exegete their opponents. Let’s return to the October 17, 1998, broadcast
of “Larry King Live.” If Matthew Shepard’s murder provided the immediate con-
text for the televised debate, the telecast also provided an opportunity—ulti-
mately a wasted one—to discuss the terms under which homosexuality and gay
rights could properly be addressed and argued over in public life. A particular
flash point was a series of full-page national advertisements, taken out by fifteen
conservative organizations in the summer of 1998, promoting the idea that ho-
mosexuality is chosen behavior, not immutable identity. To rebut this view, Eliz-
abeth Birch, director of the Human Rights Campaign, the largest and best
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funded national organization for lesbian and gay rights, tried her hand at bibli-
cal exegesis. In response to the question directed at her by guest host Wolf Blizter
(“What do you say to the argument that Reverend Jerry Falwell is a theologian
and he is strictly going by what the Bible says about homosexuality?”) Birch ar-
gued:

Everyone is a sinner. Reverend Falwell is a sinner. He had a very unruly
teenagehood. The fact is that those messages [the newspaper advertisements]
miss the central message of the scripture, and the central message of the
scripture is about love, and it’s about unity and not about division and divi-

sive messages.

Note what Birch does not say. She does not mention the separation of church and
state; she does not remind the audience that in the United States, no single reli-
gion—in fact, no religion at all—is established as the one and true religion. At
no point in her response does she suggest that even if the Reverend Falwell’s in-
terpretation of scripture were correct, his theological perspective should not and
cannot dictate the application of state and federal laws. Instead, she casts her ar-
gument in Falwell’s terms (in the language of Christian values and biblical
truths) and seeks to displace his homophobic interpretation with a gay-affirma-
tive one. This theological turn does not challenge the Christianized terms of dis-
cussion; it accedes to them.

In fairness to Birch, in the particular public space she was then occupying,
“Larry King Live,” and in view of the representatives of the “other” side (two
men whose authority derives from their ministries, Reverend Jerry Falwell and
Reverend Albert Mohler, Jr.), her theological gambit may be seen as a canny at-
tempt to co-opt their terms. It may also have seemed to Birch to be the only

rhetorical path available to her, given the way the debate was being framed.
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Has lesbian and gay politics come down to this? To counter antigay laws,
pronouncements, and even violence, advocates for gay rights must play not just
the biology game (for example, “born that way”), but also the Bible game, argu-
ing about what the Bible really does or does not say about homosexuality? This
form of argumentation does not make more room for difference. In fact, it rein-

forces a Christian public sphere.

In July 1998 a coalition of fifteen conservative Christian and ex-gay groups took
out full-page ads in the New York Times, USA Today, and the Washington Post,
among other papers, promising “hope and healing for homosexuals.” The
names of the sponsoring organizations appeared at the bottom of the advertise-
ment, their names introduced in this way: “In the public interest, this message was
paid for by the following organizations, representing millions of American families”
(italics in original). The sponsoring organizations were Alliance for Traditional
Marriage-Hawaii, American Family Association, Americans for Truth about Ho-
mosexuality, Center for Reclaiming America, Christian Family Network, Christ-
ian Coalition, Citizens for Community Values, Colorado for Family Values, Con-
cerned Women for America, Coral Ridge Ministries, Family First, Family Re-
search Council, Liberty Counsel, National League Foundation, and Kerusso
Ministries.# This last group, Kerusso Ministries, is an “ex-gay” organization; it
even sponsors an annual “National Coming Out of Homosexuality Day” (which
takes place, appropriately, the day after “National Coming Out Day”). Donald
Wildmon, the high-profile head of the American Family Association, has praised
“National Coming Out of Homosexuality Day” as “a means whereby to dispel
the lies of the homosexual rights crowd who say they are born that way and can-
not change.”>

The sophisticated ad campaign of July 1998 took aim at these same “lies.”
The first ad, which appeared in the New York Times on July 13, received the most
media attention; it featured Anne Paulk, “wife, mother, former lesbian” (Figure
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Figure 4. Full-page advertisement in New York Times (July 13, 1998), A11.

4).° The ad’s text unfolds as a first-person narrative; quotation marks set off each
new section of text to authenticate the narrative as Anne Paulk’s own. “I'm liv-
ing proof,” the ad begins, “that Truth can set you free.” Before presenting an ac-
count of Paulk’s coming to lesbianism and her coming out of it, the text offers

this anticipatory justification for the outrage the ad is calculated to produce:
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“Recently, several prominent people like Trent Lott, Reggie White, and Angie and
Debbie Winans have spoken out on homosexuality . . . calling it a sin. When I was
living as a lesbian I didn’t like hearing words like that . . . until I realized that God’s

love was truly meant for me.” (italics, quotation marks, and ellipses in original)

The ad is a carefully structured interplay of text and image. A close-up of Paulk
fills the upper third of the full-page ad, and a diamond ring and wedding band
adorn her hand, signaling her newfound relationships to God, husband, and
self.

Interestingly, the relationship enabled by her coming out of homosexuality
is not a relation to a man, but to God and Truth. Indeed, in an italicized aside,
which occupies the center of the full-page ad, another narrative voice—that of
the sponsoring organizations—interrupts as if to comment on Paulk’s individual
story and the promise it holds out to all homosexuals: “Thousands of ex-gays like
these have walked away from their homosexual identities. While the paths each took
into homosexuality may vary, their stories of hope and healing through the transform-
ing love of Jesus Christ are the same.” In the place of love of the same, there is the
same love for all: Jesus Christ’s. Ultimately, the ad does not narrate a transition
to a new sexual identity, but to a newly found sectarian one.

This is not to say that the ad presents the choice between homosexuality
and heterosexuality as a matter of moral indifference. Far from it: the conversion
narrative clearly presents Paulk’s former lesbian identity as a profound misstep,
one launched by the immoral actions of others, but exacerbated by Paulk’s own
bad choices. We want to make clear at this juncture that just as we value the way
that individual gay men and lesbians tell the story of their identity, so too are we
willing to grant Paulk her story, her way of telling her own identity. However, we
can allow for the sincerity of Paulk’s ex-gay conversion narrative even as we also

critically assess the way her individual story is being framed for a public audi-
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ence and put to decidedly political use. Why, we must ask, is Paulk’s sectarian
conversion presented as being “in the public interest”?

The story of Paulk’s undoing and ultimate redemption unfolds over the
course of seven sections of text; each narrative unit is set off by a boldface sec-
tion heading that encapsulates the section’s main theme. The first section is en-
titled “One boy’s sin and the making of a lesbian,” and in it we discover the trau-
matic core of Paulk’s lesbianism: “I was four years old when a teenage boy mo-
lested me. When he warned me not to say anything, I went silent. But as I grew,
the pain wouldn’t stay quiet.”” The next section (“Being a woman became a mys-
tery”) continues the causal narrative, linking the sexual violation Paulk experi-

enced as a girl to her growing discomfort with being a woman:

“By the time I hit my teens I was rough . . . my heart cold. I believed being “femi-
nine” meant being weak and vulnerable . . . so looking and dressing hard felt right.
I had so thoroughly rejected my own femininity that, even though I had a lot of male
friends, I just wasn't attracted to men sexually. I became drawn to other women
who had what I felt was missing in me. But the pain inside kept yelling.” (italics,

ellipses, and quotation marks in original)

The sexual injury experienced by Paulk as a young girl has resulted in two related
traumas: an inability to identify properly with her “own” sex and a correspon-
ding inability to desire the “opposite” sex. Paulk’s later same-sex object-choice
comes across as a deferred response to molestation; her lesbianism is acquired,
not innate. What’s more, because her same-sex desires are depicted as emerging
out of sexual violation, her lesbian identity is a coerced acquisition, not some-
thing she would have chosen for herself.?

This theme of sexual exploitation returns in the third section of the text, but

with an interesting twist. Section three (“There’s a God-shaped hole in everyone’s

83



NOT BORN THAT WAY

heart”) finds Paulk at college, where she comes out as a lesbian and into the gay
college scene. Paulk’s coming out story implicates a gay college counselor and
the campus gay and lesbian group as coauthors of her lesbianism. The narrative
effectively plots her homosexual experiences in college as a continuation of the
earlier scene of childhood (heterosexual) molestation. The insinuation is that
lesbianism is not just caused by molestation; it is itself a form of molestation.
The teenage boy was Paulk’s first molester; the “gay college counselor who af-
firmed [Paulk’s] feelings [for women]” was another.

Paulk’s coming out story is not a happy one; she is fighting herself—fight-
ing for herself—at every step. We follow her turn to prayer as she seeks a way out
of the lesbian life. As befits the conventions of the conversion narrative, Paulk’s
spiritual struggle is not a straight path, but a circuitous and surprising route
home, to what the narrative calls the “real healing” of God’s love.

In staging Paulk’s self-discovery as a coming out of lesbianism narrative, the
ad brilliantly recasts the relations between homosexuality and heterosexuality,
narrative and truth. It is heterosexuality, not homosexuality, that gets poised as
the underdog; heterosexual and Christian identity is the truth that a too-per-
missive culture would relativize away.’

Lesbian and gay rights’ groups’ response to this campaign was to take out
gay-affirmative full-page ads in the same papers in which the initial antigay ad-
vertisements had appeared. One such ad appeared in the New York Times, on July
19, 1998, and was explicitly framed with and against Anne Paulk’s ex-gay narra-
tive (Figure 5). Like the antigay ad, this progay response mixes image and text,
and its organizing narrative is similarly subdivided into seven individually
named sections. The ad was sponsored by a coalition of groups and individuals:
Gay and Lesbian Alliance Against Defamation, Gay and Lesbian Victory Fund
Foundation, Gay, Lesbian and Straight Education Network, The Gill Foundation,
Andrew Tobias and Charles Nolan, Human Rights Campaign Foundation, An

Uncommon Legacy Foundation, National Black Lesbian and Gay Leadership
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Figure 5. Full-page advertisement in New York Times (July 19, 1999), 17.

Forum, National Center for Lesbian Rights, National Gay and Lesbian Task Force,
National Latina/o LGBT Organization, National Youth Advocacy Coalition, and
Parents, Families and Friends of Lesbians and Gays. The Human Rights Cam-

paign Foundation produced the ad. Like the fifteen groups who sponsored the
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antigay ads, the thirteen progay groups also claimed the public interest—and
with the same billing notice: “In the public interest, this message was paid for by
the following organizations, representing millions of American families” (italics in
original).

Where the antigay ad gestured “toward hope and healing for homosexu-
als,” the progay ad addressed itself “toward hope and healing for America.” The
face of America is supplied by Dave, Ruth, and Margie Waterbury, the smiling
white family gazing out from the upper third of the full-page ad. If Anne Paulk
is “living proof that Truth can set you free,” the Waterburys—father, mother,
and daughter—are “living proof that families with lesbian and gay kids can be
whole, happy and worthy of all that this great country promises.”

The first-person narrator of this ad is plural, not an “I” but a “we”—signifi-
cantly, the “we” of Margie’s parents. Margie’s voice is absent from the narrative;
the lesbian daughter is spoken about and for, but does not speak for herself. This
is a telling decision, one that reveals much about the complex of assumptions
undergirding the ad. Given that the antigay ad was constructed in the voice of
an individual ex-lesbian protagonist, we might have expected the progay ad to
counter with the personal story of a self-identified “practicing” lesbian. But this
ad is cultivating the “middle,” attempting to speak not just to “the heart of
America” but from it. The ad’s boldface reminder, “Minnesota is in the heart of
America,” does more than specify the Waterburys’ geographic home. It identifies
them as occupants of the symbolic center, the American middle ground. Of
course, many gay men and lesbians live in the middle west; presumably the Wa-
terburys’ daughter Margie is among them. But lesbians and gay men do not and,
arguably, cannot occupy the symbolic “heart” of America. The very terms of the
debate have already rendered them “extremists.” This lesbian daughter—no
matter how “mainstream” her views, no matter her zip code—cannot speak on
behalf of those values of reason and tolerance that distinguish the center from

its margins.
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In the previous chapter, we examined how the emergence and legitimacy of
“the middle” and its fantasized “tolerance” depend on the construction of two
opposed sides. Not only are these two sides opposed to each other, but more im-
portantly, they are also opposed to precisely the values of reason, tolerance, and
civility the middle comes to represent. This analysis helps us to understand how
the progay ad works, but it is not an understanding that provides any comfort.
The progay ad does not simply speak to the middle; it actively participates in its
ongoing construction.

If the center embodies the values of reason, tolerance, and civility just
named, this embodiment is made manifest through faith and family. Faith and
family are not neutral values, however, but themselves encode particular norms
of Christianity and heterosexuality. It is no accident that the family selected to
represent American values is white, from the middle west, active members of a
Christian denomination, reproductive (they have two daughters; the other
daughter “happens to be heterosexual,” the Waterburys tell us in the first section
of the text), and Republican. In the next-to-last section of the narrative (“Equal
rights, not special rights”) the Waterburys assure us that their plea for tolerance
and equality is nonideological because they “happen to be Republicans.” In a po-
litical context where gay rights have been “assigned” to the Democratic party,
the Waterburys’ Republican credentials function, paradoxically, to assure us of
their impartiality and moderation.

Significantly, the progay ad does not attempt to counter the “homosexuals
can change” argument through an appeal to origins. Indeed, the ad entirely
skirts the question of what “causes” homosexuality.!? This would be a major ac-
complishment if the ad did not exchange one governing opposition (Is homo-
sexuality acquired or innate?) for another (Are homosexuals just like us, or not?).
That the ad answers in the affirmative—homosexuals are just like us!l—is no
great advance when the “we” enacted and assumed by the ad already leaves so

many outside its bounds.
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The gay-affirmative ad is a point for point rejoinder to the ex-gay narrative
of Anne Paulk. It seeks to legitimate gay identity by taking up and reusing the
terms of the ex- (and anti-) gay ad. As an initial political response, the gay-affir-
mative ad was absolutely necessary. Its short-term effectiveness, however, does
not mitigate its high longer-term costs. The progay ad reasserts a conservative
approach to both homosexuality and religion. It does not contest or reverse the
terms of the antigay ad, but rather recycles them. Within the terms of the ad, the
tolerance claimed for homosexuality is a specifically Christian tolerance. The
values staked out for and by the ad are Christian values, as if the language of val-
ues can only be run through a discourse of religion. The gay-affirming ad does
not challenge the cultural centrality of Reform Protestantism, then, but even re-
asserts it in the name of tolerance.

The discrepancy between short-term, “local” tactics and goals and their
longer-term effects is noteworthy. The progay ad speaks the language of “the
center.” Yet we need to consider how this phantom center functions to solicit
identifications with an idealized “we the people” as well as the fact that this
“we” does not speak for all. Unfortunately, by framing the debate in the lan-
guage of Christian values, both the antigay ad and the gay-affirming one pres-
ent very limited ways of thinking about and enacting connections among sex-
ual practices, identities, and values. Despite their apparently opposed view-
points, both ads promote a narrow vision of the good life. If for the antigay
ad being a good Christian means being heterosexual, for the progay ad being
a good homosexual means being Christian. Are our options really that nar-

row?

The point-counterpoint approach of the gay-affirmative ad labors under a mis-
conception of how homophobia works. It is not the truth or falsity of particular
claims about who homosexuals really “are” that needs to be challenged, but

rather how such claims are deployed, how they legitimate some subjects and
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delegitimate others, if they recognize them at all. In light of this, we urge a shift
in focus away from the content of particular propositions about homosexuality
to the way these propositions circulate and operate culturally.!! In practice, this
redirection is a caution against trying to out-reason and out-exegete homopho-
bia, as if falsifying homophobic pronouncements were sufficient to assure equal
rights, civility, or even grudging “tolerance.”

This qualification seems especially urgent in the case of biblically based
pronouncements against homosexuality. The temptation to play “the Bible
game” will be strong. But turning to what the Bible “really” says about homo-
sexuality reasserts the cultural authority of the Bible and the political pro-
nouncements of its interpreters. (We think we are on safe ground when we pre-
dict that some traditions of biblical interpretation will be given wider public cre-
dence than others.) Now, there may well be local contexts in which it makes
sense to engage in biblical interpretation and argument. For example, individu-
als active in their synagogue or church may want to engage biblical passages as
a matter of religious practice and not simply as political strategy. What we are
objecting to is allowing “the” Bible to frame public discussions of sexuality. But
this is what Elizabeth Birch does.

Moreover, as we have already tried to suggest, there is no such thing as win-
ning the “truth of homosexuality” game. Homophobia does not rise and fall on
the coherence of its claims. Quite the contrary. As David M. Halperin argues in
Saint Foucault, you falsify one claim—and taken individually, they are usually
easy claims to disqualify—and another will take its place, sometimes even a
claim directly contrary to the hydra’s head you have just lopped off. But the in-
coherence and contradictions of homophobic discourse do not incapacitate it;
rather, they keep this particular monster alive. You say that homosexuals are
not sinners, lapsed moral agents, who have willfully chosen to act contrary to
God’s law or the law of nature? Fine, then we will take homosexuality out of

the churches and out of the courts and transfer it to medical experts, who might
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assess the anterior region of a particular hypothalamic region or tweak the am-
niotic fluid of the developing protohomosexual fetus.

When it comes to homosexuality, heterosexuality speaks out of both sides
of its mouth, but without its message being disqualified on those grounds. Think
back to Trent Lott’s toggle between describing homosexuality as a sin and analo-
gizing it to physical addiction (alcoholism) and psychological “disturbances”
(sex addiction and kleptomania). Or recall the legislative testimony of Alveda
King, whose opposition to homosexuality and gay rights moved easily between
a discourse of Christian morality and a discourse of nature. Christianized ho-
mophobia does not have to decide between opposing homosexuality as contra
nature or opposing it as contra divine purpose.

Here is another example of contradiction at work in the service of homo-
phobia. A familiar staple of antigay discourse is the claim that exposure to the
mere fact of homosexuality’s existence can overthrow a person’s “natural” het-
erosexual identity. What is fascinating about this line of argument is the implied
vulnerability of heterosexuality. On the one hand, everyone is really heterosex-
ual. On the other, exposure to homosexual possibilities at too young an age (and
the age that is too young seems to have neither basement nor ceiling) can per-
vert nature’s course.

An interesting version of this fantasy appears in Jerry Falwell’s much-
mocked 1998 “outing” of the children’s television character “Tinky Winky.”
Falwell’s warning to parents—that Tinky Winky’s homosexuality might entice
their children into the homosexual “lifestyle”—depends on a particular Chris-
tian theological conception of human nature. In this worldview, human na-
ture is vulnerable to the distorting effects of culture. Falwell’s worry that Tinky
Winky is coming for your heterosexual child is an apocalyptic vision of cul-
tural determinism, in which an immoral culture overrides ever-corruptible
human nature. This is why opposition to the so-called homosexual agenda

often clusters around children, who serve as placeholders for larger cultural
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anxieties about changes in national identity, gender relations, and family
structure. Because homosexuals cannot reproduce, this strain of thought goes,
they must recruit. In their innocence and openness to new things, children—
the nation’s future and the family’s guarantee—are held to be especially vul-
nerable to homosexual missionizing. One too many episode of “Teletubbies,”
or “Ellen,” and there goes the nation.

Attempts to advance the morality of a queer way of life need to move be-
yond refutations of Christian-inflected claims about homosexuality or sexual-
ity in general in which we (whoever “we” are) counter their “homosexuals are
like that” and “sex is for this” with our “are not like that; do too want this.”
We need to develop other ways of thinking and doing sexual subjectivity, ways
that do not demand the Faustian bargain of saying once for all who and what
we are. Instead of ceding the question of sexual values to opponents of lesbian
and gay rights, as the born that way approach does; and instead of reinforc-
ing the cultural authority of the Bible, as seeking to out-interpret explicitly
biblical homophobia does, we want to develop an alternative paradigm for
sexual identity and sexual justice. We also need to develop a richer language
of sexual values and ethics, one that does not require coming out for or
against the Bible. Can sexual values only speak through the language of Chris-

tianity?

Both the progay and the antigay ads are caught up in an ongoing impasse over
the “origins” of homosexuality. What causes it? Where do homosexuals come
from, and won'’t they please go away? To do an end run around this impasse has
seemed impossible for many gay rights activists in part because of the force with
which the antigay conversion narrative is promulgated, but also because of a his-
torical tendency to frame lesbian and gay rights claims through a paradigm of
“race” and by analogy to the civil rights claims of African Americans. Just as we

are concerned with the overall implications of the “born that way” argument,
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this correlative “homosexuality is like race” argument has serious limitations,
not the least of which is the way this analogy flattens important historical dif-
ferences between the way racism and homophobia work.

The “like race” argument depends on naturalized notions of race, as well as
essentialized and naturalized notions of sexuality. By anchoring gay rights
claims in a civil rights paradigm dependent on “benign immutable difference”
(born that way), advocates for lesbian and gay rights participate in the mystifi-
cation of race, sex, and now sexuality. They forget that historically the natural-
ization of racial and sexual difference has more often been used to justify dis-
crimination than to prevent it. (Besides, making sex and race discrimination il-
legal, as the 1964 Civil Rights Act did, has hardly ended it.)

Even more importantly, “born that way” arguments were not an absolutely
required component of antidiscrimination law. As legal scholars Janet E. Halley
and David A. J. Richards have both argued, physical immutability has not been
the only criterion used by the courts to justify equal protection doctrine.'? In
fact, as Halley points out, immutability has played a relatively minor role until
recently (50, 66).

Halley goes on to show that gay rights advocates have focused on the mo-
ments when the courts, “in the course of justifying . . . equal protection doctrine,
had observed that race and sex were ‘immutable characteristics’” (50). In argu-
ing for gay rights, advocates have crafted their own legal briefs so as to make
immutability the leading edge of the argument rather than one component
among others. And they specifically linked the putative immutability of homo-
sexuality to the putative immutability of race. Like race, homosexuality is un-
chosen, and just as it is illegal to discriminate on the (unchosen) basis of race, so
too should it be illegal to discriminate on the (unchosen) basis of sexual orien-
tation. Or so the argument goes. But these legal strategies in which homosexu-
ality is analogized to race so as to assert the immutability of homosexuality have

failed miserably in the courts.
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Although “homosexuality is like race” arguments have been unsuccessful in
advancing gay rights through the courts, they have had unforeseen conse-
quences on the other side of the analogy. Halley identifies a deeply disquieting
effect of this analogical thinking. She suggests that the rhetoric of “special
rights,” which opponents of lesbian and gay rights have so brilliantly (and disin-
genuously) used to recast equal rights for lesbians and gays as fewer rights for
everyone else, has been taken up by conservative opponents of affirmative ac-
tion. Among the ironies of this rhetorical drift, in which the language of “spe-
cial rights” comes to characterize and disqualify affirmative action for racial mi-
norities and women, is that the “gay rights is special rights” equation was some-
times tailored to appeal specifically to African Americans and other racial and
ethnic minorities.!® Yet, once lesbian and gay efforts to secure the same legal pro-
tections that the 1964 Civil Rights Act gave racial and ethnic minorities and
women are recast as “special rights,” it is no real stretch to characterize all an-
tidiscrimination ordinances and laws as “special rights.”

The rhetorical expansion of “special rights” to cover not just gay rights in
particular but civil rights protections in general is not the only problematic ef-
fect of the “like race” analogy. Halley locates another, when she argues that dur-
ing the 1990s courts have come, increasingly, to make immutability a prerequi-
site of suspect status classification. Gay “like race” appeals, with their stress on
immutability, must, she says, bear some responsibility for this interpretive nar-
rowing.

Even assuming, however, that race or sex were matters of immutable differ-
ence (an assumption we do not share), we wonder at any argument that would
defend civil rights on the ground of nature. This kind of reasoning is limited, and
on numerous counts. “Born that way” arguments can have the unanticipated ef-
fect of separating identity from practice. Such arguments may create a space for
homosexual identity, but they can also allow for the regulation of what is often

euphemistically called “homosexual conduct.”
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In other words, it might be okay to be homosexual, but it is not okay to act
on homosexual desire. This is the world of “don’t ask, don’t tell,” the current
policy on “gays in the military.” This policy was supposed to be a “compromise”
that would allow gay and lesbian people to serve in the military without ha-
rassment or threat of discharge as long as they remained silent about their ho-
mosexuality. Instead, according to Pentagon statistics, the effects of the policy
have been higher than ever rates of discharge and harassment.!*

The analogy to race and sex that the “born that way” argument so often
leans upon is also deeply troubling for its assumptions about the value of racial
and sexual differences from the “norm.” What, after all, are the implications of
saying that civil rights depend upon innate physical or biological characteristics?
Let’s examine the implicit moral imperative to such a claim. Supposedly innate
characteristics, race and sex, could only be an issue if there is an underlying as-
sumption that there is something wrong or, at minimum, less desirable with
being other than the dominant identity (white and/or male). If individuals could
pick and choose their race or sex (and remember that many opponents of gay
rights imagine that gay men and lesbians blithely pick and choose their sexual
“preferences”), could they be required either to become the model American or
to suffer discrimination? As extreme as this scenario sounds, it is, in fact, the ul-
timate logic of justifying civil rights protections on the ground of nature.

Where do such assertions land us? Characteristics that are taken to be im-
mutable, such as skin color or sex, will be tolerated. But when traits or behaviors
are taken to be discretionary and volitional, people can be asked, indeed com-
pelled, to change their behavior and assimilate to dominant norms. This puts us
right back in the realm of love the sinner, hate the sin. Gay identity may be pro-
tected by the courts (as it was in Romer), but “homosexual conduct” certainly is
not (as we have seen in Hardwick).

However, as Halley noted and we want to underscore, this is not just a prob-

lem for sexuality. If we say that we should not discriminate against women, for
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example, because sex difference is innate, are we saying that it is only okay to be
a woman because they—women—can’t help it? In other words, there is a very
big difference between claiming that we should not discriminate against women
because sexual difference is innate, and claiming that we should not discrimi-
nate against women because it is okay or even good to be a woman.

Let’s look at an example at the intersection of race and sex, Rogers v. Ameri-
can Airlines, Inc.'> This 1981 case concerned Renee Rogers, an African American
woman employed as an airport operations officer by American Airlines. Ameri-
can Airlines enforced a grooming policy for its employees that banned all-
braided hairstyles. Rogers, whose hair was fully braided, was given the “option”
of changing her hairstyle or being fired. Instead she sued, asserting that the pol-
icy violated Title VII's protections against both race and sex discrimination.

As legal scholar Kenji Yoshino says in his recent analysis of this case, on its
face the grooming policy was both race- and sex-neutral; it applied to blacks as
well as whites, to women as well as men.!® The courts certainly saw the policy
this way. Yoshino relates that the federal court dismissed Rogers’s claim of race
discrimination on the grounds that, first, hairstyle is easily changed and second,
even if hairstyle (in this instance, cornrows) were associated with a particular
racial group, hair did not constitute an impermissible basis for discrimination.
The court also dismissed Rogers’s claim of sex discrimination, holding that the
airline’s grooming policy did not discriminate on the basis of any immutable
characteristic (Yoshino 6). Yoshino believes the court’s reasoning is flawed.
What does it mean to say that race and sex are protected categories when traits
and behaviors expressive of race and sex difference—including how one does
one’s hair—are not protected? Renee Rogers may have been protected from
being fired for “being” black and for “being” a woman, but the court did not see
fit to protect her from being fired for the way she expressed her identity as an
African American woman. In effect, the grooming policy, with the federal

court’s ultimate endorsement, forced her to choose between adopting a hairstyle
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expressive of dominant racial and gender norms and forfeiting her job. This is
no choice at all.

“Born that way” arguments, then, do not give us strong grounds for pro-
tecting conduct, whether that conduct be associated with gender, race, and/or
sexuality. Additionally, there are good historical reasons for objecting to born
that way arguments. As noted above, grounding racial and sexual difference in
nature has more often worked in the service of discrimination, rather than
against it. We should not forget that both slavery and racial segregation (in other
words, some of the most painful experiences in the history of the United States)
were defended on the grounds of nature. The idea that sex differences are natu-
ral has been no less pernicious for women.

Nor do we need to settle the question of what part (if any) of race, sex, and
sexuality is biological. This is because biological difference is not itself the issue;
the problem is the way that biology is mapped onto moral distinction, a map-
ping that ends up turning difference into a matter of superiority and inferiority.
In our view, biological arguments should not be the basis for antidiscrimination
ordinances. We need to develop persuasive accounts for the value, rather than
mere toleration, of difference.

As we have noted earlier, there are sincere and sincerely contested beliefs
about the origins of sexual identity, and this is not just a contest between op-
ponents and proponents of gay rights. Gay men, lesbians, and bisexuals are
themselves hardly in agreement as to the “origins” of their sexual desires and
feelings. Some would say they experience their sexuality as innate; others un-
derstand their sexual orientation as a mixture of chosen and unchosen factors;
and still others narrate their sexuality as volitional, perhaps reframing their sex-
ual preferences as a question of political preferences. (If we turn our attention to
the contested areas of racial and gender identity, there too we find that individ-
uals have very different ways of describing their experiences and self-under-

standings.)
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Nonetheless, the appeal to nature is attractive in the contemporary moment
because it seems to avoid intractable moral arguments about homosexuality and
religion. Rather than directly engaging the charges that homosexuality is wrong,
advocates for gay and lesbian rights have by and large attempted to evade the
moral and religious questions altogether by retreating to the supposedly amoral
or supramoral realm of nature. Unfortunately, as we have just argued, “the bio-
logical” is not separate from the “moral.” Moreover, avoiding the moral basis for
many people’s objections to homosexuality ends up ceding all moral language
and claims to opponents of homosexuality and gay rights. (Additionally, as we
saw in Elizabeth Birch'’s attempts to engage and best biblical homophobia in its
own terms, on those occasions when gay advocates have tried to talk values,
they have tended to say more of the same.)

We believe a strong case can be made for linking race, sex, and sexuality.
Rather than depending on dubious appeals to innate differences, we argue for
the positive value of freedom with regard to social difference. By eschewing a re-
liance on biology, it is possible to connect rights to freedom, thereby expanding
the reach of movements that are now narrowly focused on gay “rights.” This
move would allow us to make alliances with African American civil rights move-
ments, which have historically worked as freedom movements, without being

dependent on the problematic “like race analogy.”

We make this shift by switching from the current legal framework, with its focus
on nondiscrimination, to one based on the free exercise of religion promised in
the First Amendment. In so doing, we are not so much interested in pursuing a
strict analogy between religious and sexual identity. Rather, we are interested in
opening up new political, rhetorical, and perhaps even legal perspectives and
possibilities.

We want first to explore the implications of shifting from a paradigm of

race to a paradigm of religion. Ultimately, though, we want to push beyond the
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analogical structure of either the “like race” or “like religion” framework. If, as
we saw in chapter 1, sexual regulation in the United States is tied to the contin-
uing establishment of religion in law, then sexual freedom and religious freedom
are intimately tied together. And there is a multitude of other ways in which sex-
ual freedom and the freedom to practice religion might be tied together. As Re-
constructionist Rabbi and religious studies scholar Rebecca Alpert has noted, for
example, the state’s refusal to recognize religiously authorized gay marriages
(when it recognizes other marriages performed under the same auspices) is an
abrogation of the free exercise of religion.!”

An important virtue of the paradigm shift we are advocating is that it does
not force us finally to settle the question of what “causes” homosexuality. In the
end, it just does not—or should not—matter how an individual came to be ho-
mosexual, any more than it matters how heterosexuals became heterosexual.
Rather, homosexual life and experience are to be valued, are in fact sources of
value.

The religious freedom promised in the Constitution, under the First
Amendment, extends protection for religion and from it. One of the reasons
religion is protected is that it is a deeply held human value, with religious
commitments and the freedom of conscience and exercise necessary to make
them meaningful imagined to be at the core of an individual’s sense of who
she or he is. The U.S. Constitution protects religion because, among other
things, it recognizes that this human good is susceptible to coercion. In other
words, religious identity is not understood as a natural given. Though individ-
uals may be born into a particular faith tradition, because that is the faith prac-
ticed by their family and community, they can convert, or be coerced into con-
verting, at some later time.'® That an individual can be forcibly converted is
among the reasons religion is protected. If “I” am to be free to practice my re-
ligion, “I” must also be free from yours. And vice versa. (Individuals can claim

the right not to practice or endorse any religion at all; atheism too is supposed
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to be constitutionally protected as the expression of an individual’s con-
science.)

To say that religious identity is not encoded in the genes or passed through
amniotic fluid or marked in the anterior region of the hypothalamus (some of
the more popular sites for locating the “origins” of homosexuality) is not to say
that individuals who identify as religious or with a particular religious tradition
understand their religious identity as chosen in any simple way. The patterns of
commitment that are entailed in religious identity may shift, but those patterns,
which seem to touch the very core of a person—the soul even—establishing and
anchoring an individual’s moral center, are hardly a simple matter of “choice.”
Doesn’t this sound an awful lot like the experience of sexual identity, which feels
to many of us—homosexual or otherwise—as if it could not be otherwise, as if
we could not be other than who and how we are? Recall Andrew Sullivan's
words: “Homosexuality is not a behavior. It is something we are. It is a deep and
integral part of our personality. It is a deep and integral part of our soul.”

Religion can be an individual experience as well as a deeply social one, forg-
ing common rituals, communities of shared interpretation, and relations be-
tween individuals too. For both individuals and communities, then, religion is
never a matter solely of text and belief, but crucially involves—we could even say
is instantiated by—practice. In light of this, we are struck by something Sulli-
van'’s implicit analogy between homosexuality and religion leaves out: behavior,
or practice. “Homosexuality is not a behavior,” he asserts. But if homosexuality
is really akin to moral personality, as Sullivan’s reference to the soul suggests,
how can it not involve practice?

When it comes to religion, the principles of the First Amendment do not
just protect religious identity; they are supposed to protect religious practice.
Moreover, as David A. J. Richards argues, the free exercise of conscience is not re-
stricted to religiously inspired forms of conscience. Rather, the Supreme Court

has “expand[ed] the constitutional concept of religion to protect conscience as

929



NOT BORN THAT WAY

such from coercion or undue burdens.”!® In practice, this means that an indi-
vidual’s identification and practice of the good life do not have to justify them-
selves in any one religion or any religion at all.

So often antigay rhetoric focuses on the malleability and “correctability” of
homosexual identity (and the July 1998 advertisement discussed above is just
one particularly explicit example of this tendency). But we need not restrict our
responses to this rhetoric to assertions of immutability. Instead, lesbian and gay
advocates could turn charges of malleability to their own advantage by taking
the vulnerability of sexual identity to a logical, if unorthodox, conclusion. To re-
quire that homosexuals change or “convert” to heterosexuality in order to re-
ceive the full rights of citizenship is to compel sexual orthodoxy. And it is not
simply that this sexual orthodoxy (heteronormativity) is akin to religious ortho-
doxy; it is an expression of a particular religious orthodoxy.

Despite the tendency—by the Supreme Court, among others—to assume
and assert that moral opposition to homosexuality is a core human value, and
one on which the world’s religious traditions are unanimously agreed, “world re-
ligions” are not one on the subject of homosexuality. We have already noted that
there is widespread disagreement between, for example, Christianity and Ju-
daism on the morality of homosexuality. We have noted too that there are on-
going debates about homosexuality within Christian denominations and within
branches of Judaism. The diversity of religious and moral views on homosexual-
ity increases exponentially once we remember that Christianity and Judaism
hardly exhaust the range of religious traditions represented in the contemporary
United States. Although the fifteen organizations that sponsored the antigay ad
campaign are entitled to their sectarian views on homosexuality, the principles
of religious freedom enshrined in the First Amendment—disestablishment and
free exercise—forbid making these narrow, sectarian views the law of the land.

The paradigm shift we are advocating—from the language of benign im-

mutable difference (with its “can’t change, can’t help it” logic) to the language
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of values and their free exercise—could also be of benefit in the cases of race and
sex. In fact, movements for civil rights or women'’s liberation have long con-
nected rights to freedom. It is only with the whittling away of civil rights law
since the 1980s that the focus on “benign immutable difference” has become
preeminent. The gay rights movement of the last twenty years has participated
in this narrowing. Alliances among these movements could be built to redress
this narrowing and to resist the vision of all civil rights as “special rights,” in part
by regaining a focus on practice—on free exercise—in relation to race and sex, as
well as sexuality. Rejecting the essentialist and racialist wager of “born that way”
arguments for gay rights, we want to open up different political and rhetorical
strategies that are not grounded in “benign immutable difference.” After all, civil
inclusion and protection from discrimination should not hinge on whether or
not we were “born that way”—no matter who “we” are.

But “protection” and “rights” are not enough. A rights-based approach is
too narrow to provide anything more than the type of liberal tolerance we crit-
icized in chapter 2. By moving the ground of debate away from a constricted
focus on “rights” to freedom, we hope to change a movement that, as it cur-
rently stands, is really only against something (discrimination) into one that is
actively and unembarrassedly for something (freedom).

The shift from being against discrimination to being for freedom also entails
a shift in focus from identity to practice. We do not want to stop at an analogy
between religious and sexual identity. Rather, we want to use this analogy to
jump-start more expansive considerations of not just what it means to be dif-
ferent, but also what it means to enact our identities differently. Tolerance ex-
tends the welcome mat to those who are different only on the condition that
they set aside their difference and appear the same—Ilike “everyone else.” In-
stead, we hope to open social space for new forms of life that are not attached
to prefixed notions of what it means to be “gay” or what it means to be “reli-

gious.”
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The Free Exercise of Sex

Rethinking sexual freedom in terms of practices rather than those of the over-
arching enlightenment narratives of liberation, is a major project. Is it really
possible to practice freedom in the American context? In this chapter, we turn
to a constitutionally protected freedom that specifically names practice—the
free exercise of religion. We are bringing together homosexuality and religion
not because we want to make hard and fast claims about what it is to be reli-
gious or to be gay, but because we want to refocus public attention on practices
of freedom.

At first glance, the connection that we draw between religious freedom and
sexual freedom may seem strange, for at least two reasons: (1) religion is most
often cited as the fundamental opponent to sexual freedom; and (2) there is not
a lot of religious freedom (at least in practice) in the United States anyway. How-
ever, the freedom of religion is a potentially radical force in U.S. society. The First

Amendment to the Constitution begins, “Congress shall make no law respecting
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an establishment of religion or prohibiting the free exercise thereof.” Concerns
about religion thus precede even the well-recognized freedoms of speech and
of the press. There are two components that make up the religion clause: dis-
establishment and free exercise. As Justice Hugo Black wrote in Everson v. Board
of Education (1947), disestablishment means “at least this: Neither a state nor
the Federal Government can set up a church. Neither can pass laws which aid
one religion, aid all religions, or prefer one religion over another. Neither can
force nor influence a person to go or remain away from church against his will
or force him to profess a belief or disbelief in any religion.”! Free exercise
means that the state should not (at least not without a compelling interest)
make it difficult or impossible for any person to practice his or her religion.
In other words, the state should not force any person to practice any religion,
nor should the state block a person from practicing any religion.

There is much debate in legal circles over the proper relationship between
disestablishment and free exercise, and even whether these two principles
should be regarded as two separate clauses. We argue that the radical potential
of religious freedom emerges precisely in maintaining their inseparability. In our
view, there can be no real free exercise of religion without disestablishment—
and vice versa.

One of the reasons that there is so little religious freedom in the United
States is that we do not have genuine disestablishment; as we have seen, Chris-
tianity is the de facto established state religion. The United States practices a
form of religious toleration that is not all that different from the toleration of-
fered by the state churches of Europe, even though this limited and limiting re-
ligious toleration is what American religious freedom was supposed to overcome.
Nonetheless, Christianity (specifically Protestantism) has been the religion of
the land, enacted through American history in everything from prayer in public
schools to the religious identifications of the president. (Controversies in 2000

over loosening these boundaries to allow for a Catholic Chaplain of the House
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of Representatives or a Jewish vice presidential candidate show the ways in
which this de facto establishment remains in force.)?

In the realm of sex, we have a de facto established sexuality, heterosexual-
ity. This is why there is a “coming out” day only for homosexuals. (Every day, it
seems, is heterosexual day. Even when antigay groups stage a “coming out”
event, it’s a “coming out of homosexuality.”) In the United States, heterosexual-
ity is also a de jure established sexuality. Heterosexuality is privileged in federal
and state laws, from immigration to taxation to healthcare. Disestablishing het-
erosexuality and its privileges would represent a major social transformation, a
transformation that is necessary if we are to move beyond sexual toleration to
sexual freedom.

As we argued in chapter 1, to the extent that state-sanctioned homophobia
is, at its base, religiously motivated homophobia, the disestablishment of sexu-
ality is not just akin to the disestablishment of religion; it cannot happen with-
out it. But disestablishment, although a necessary condition for sexual and reli-
gious freedom, is not in and of itself sufficient. Alongside disestablishment, there
must be free exercise; without it there can be neither sexual nor religious free-
dom.

Free exercise is important because it connects freedom with justice and with
equality in particular. One of the ways in which liberal freedom can maintain
structures of dominance is by proclaiming an ideal of freedom while ignoring
the question of whether social conditions are such that people can actually prac-
tice this freedom. Persistent inequality of the kind that marks U.S. society means
that some people can practice freedom while others most decidedly cannot. Free
exercise insists on the right to practice freedom and thus demands the condi-
tions of equality that would make this practice available to everyone.

In addition, free exercise does not depend on the boundary between public
and private that protects liberal freedom. In a liberal democracy, some people are

allowed to live their lives freely in both public and private; others are allowed
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freedom only if they keep significant aspects of their lives private and privatized;
and still others (as we have seen in the case of Michael Hardwick) are not allowed
even the protections of a “private life.” But if “free exercise” and “democracy”
are to mean anything at all, everyone must have access to life both in public and
in private.

This public dimension to free exercise implies basic social freedoms like the
freedom of association and freedom of assembly. In terms of sexual freedom,
freedom of association and freedom of assembly would mean the claiming of
public space for sexual association—and doing so on more than “gay pride” day.
It is not enough to tell gay men and lesbians that they will be protected from
outside interference as long as they restrict their identity-constituting and iden-
tity-confirming activities to the private sphere. Confining difference to the pri-
vate sphere in no way challenges cultural dominance—instead, it extends it.
This is because some people come to represent “difference” while others are the
measure of us all. For example, when a heterosexual office worker puts up pho-
tographs of his wife and kids or talks to fellow workers about what he and his
family did over the weekend, no one accuses him of flaunting his sexual life. But
the lesbian who tells her colleagues about what she did over her weekend, and
with whom, may well be accused of drawing unnecessary attention to her sex
life. (In most U.S. states, she can even be fired for this “flaunting.”) Although
many gay men and lesbians might settle, Garbo-like, for being left alone, we ad-
vocate a more expansive view of freedom, one that contests the public-private
distinction so dear to liberalism.

Being able to be “out” and not having to worry about being attacked, ar-
rested, or fired is one version of “freedom of assembly.” By being out, we do not
mean elaborate gay pride parades and festivals, but rather a range of seemingly
innocuous activities that are unremarkable when performed by same-race het-
erosexual couples—such as holding hands, making out in a car, registering at a

hotel, having dinner at a candlelit restaurant. These forms of “freedom of as-
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sembly” are, in practice, routinely denied to sexual minorities. There is no short-
age of public space for “heterosexual assembly.” In addition to the semipublic
spaces of the workplace, there are parks, restaurants, bars, courts of law, movie
theaters (where heterosexuality seems to be on view no matter the genre of the
movie), and so on. Furthermore, even though heterosexuality is everywhere
around us, it is also so naturalized as to be virtually invisible—heterosexuals
enjoy “privacy” even when they are in public. In contrast, public spaces like
street corners and parks can be sites of real danger for gay men, lesbians, and
other queers, who risk not just loss of livelihood, but even of life. Liberal privacy
cannot even see, much less address these risks. It is precisely privacy—as it is con-
structed along liberal lines—that produces these risks. This is why the notion of

free exercise is so central to sexual freedom.

But what exactly does religious freedom, at least as it is laid out in the Constitu-
tion, mean? Is there an impenetrable wall between church and state, or does that
wall require “a few doors” (as Christian legal scholar Stephen Carter has sug-
gested) for interaction between the two?® Does the disestablishment of religion
automatically establish the ability to practice—to exercise—one’s religion freely?
Or are disestablishment and free exercise sometimes in contradiction with each
other? All these issues have been hotly debated by politicians, scholars, and the
general public. The scholarship on the religion clause is both vast and contra-
dictory: for any given position taken in writing, someone else has written an-
other article proclaiming the exact opposite. The jurisprudence itself has been no
less contradictory. Nowhere are these contradictions more apparent than when
it comes to the question of free exercise.

For example, prior to Sherbert v. Verner in 1963, the Court generally “distin-
guished between belief and action” and held that “government may not punish
citizens on account of their religious beliefs but may regulate religiously moti-

vated actions, provided it has a rational basis for doing so” (emphasis added).*
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Sherbert laid bare the stakes of separating belief and conduct in this way. The case
concerned a South Carolina woman and practicing Seventh-Day Adventist,
Adell Sherbert, who was fired from her job for refusing to work on Saturdays, the
Sabbath day for Seventh- Day Adventists. In his summary of the sequence of
events that led up to the Court challenge, conservative law and policy analyst
Terry Eastland tells us that after being fired, Sherbert was “unable to find work
that gave her Saturday off.” She then “filed for unemployment compensation,
but the state rejected her claim on grounds that she was disqualified because she
had refused to accept suitable work.”S Sherbert challenged the state’s ruling, as-
serting that her free-exercise rights had been violated.

The Court ultimately found for Sherbert. Writing for the majority, Justice
William J. Brennan, Jr., ruled that South Carolina had “force[d Sherbert]| to de-
cide between following the precepts of her religion and forfeiting [state-con-
ferred] benefits, on the one hand, and abandoning one of the precepts of her re-
ligion in order to accept work, on the other hand.” In the words of the Court,
this amounted to a “Governmental imposition . . . [that put] the same kind of
burden upon free exercise of religion as would a fine imposed against appellant
for her Saturday worship.”® Government could only impose such a burden, the
Court reasoned, if it could demonstrate “some compelling state interest” for its
policy; South Carolina had failed to do so.”

What came to be known as a “conduct exemption” from generally applica-
ble secular laws was strengthened in Wisconsin v. Yoder some nine years later
(1972). This case involved Amish parents in Wisconsin, who challenged a state
law that compelled school attendance beyond the eighth grade. The Court ruled
for the Amish parents and held that “a State’s interest in universal education”
must be balanced against the free-exercise right of the parents and their children.
For Wisconsin to override this right, the Court asserted, the state had to demon-

strate a “state interest of sufficient magnitude.”®
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The conduct exemption carved out in Sherbert and Yoder was short-lived: in
Employment Division v. Smith (1990), the Court essentially reversed itself and re-
turned to pre-1963 guidelines for infringements on religious exercise: “rational
basis.” Smith concerned two men who were fired from their jobs and subse-
quently denied unemployment benefits for ingesting the illegal hallucinogen
peyote as part of a Native American religious ceremony. Under “rational basis,”
laws that burden free exercise are constitutional as long as the government can
demonstrate a rational basis for its policies. This is a far looser standard of con-
stitutional scrutiny than the “compelling state interest” guidelines and makes it
much harder to challenge laws that undercut free exercise.

There are at least two reasons for these contradictory results in both the
scholarship and the jurisprudence. The first problem, to which we will return, is
a difficulty in holding together the two principles of the religion clause: both dis-
establishment and free exercise. The second, related problem is the long distance
between the principles of religious freedom in the U.S. Constitution and the
practice of freedom (or lack thereof) in the history of the United States. As we
have seen, the understanding of America as a Christian nation contradicts the
idea of religious freedom. Not only does this de facto establishment run counter
to the popular conception of religious freedom in the United States, but it es-
tablishes precisely the type of “tolerance” that we criticized in chapter 2.

Religious toleration in the United States has depended on the assumption
that America is, at heart, a Christian nation. Even the Supreme Court has been
loath to rule against all publicly sponsored Christmas displays because to do so
would be to go against practices that have long been an unreflectively central
part of American national identity. The current structure of religious tolerance
may not be as severe as the closeting faced by gay people. The demand on reli-
gious minorities is not the strict privatization in which “live and let live” means,

“if you don’t tell us you're gay we won't beat you to death.” And yet, members
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of religious minorities often face the daily dilemma of negotiating how much of
their religious “difference” they may enact in public settings. Certainly, when
the Supreme Court ruled, as it did in Goldman v. Weinberger (1986), that Simcha
Goldman, an Air Force officer and Orthodox rabbi, did not have the right to wear
a yarmulke with his uniform;® or in Braunfeld v. Brown (1961), that an Orthodox
Jew did not have the right to open his shop on the Christian Sabbath in viola-
tion of the state of Pennsylvania’s Sunday closing laws, the Court was saying that
religious difference, while tolerated in America, was not going to be treated as an
equal part of American life. As we saw in Employment Division v. Smith, cited
above, Native American religious practices were not extended First Amendment
protections. More recently, at the beginning of the October term in 2001, the
Court refused even to hear the appeal of a case brought by a Muslim woman
whose employer would not allow her to wear a headscarf along with the com-
pany uniform while working behind the customer service desk. (She had sued
under Title VII of the Civil Rights Act of 1964, which, among other things, pro-
hibits religious discrimination in places of employment.)

Religious exemptions should increase the neutrality of the state with respect
to religion such that those who do not share the religious practice of the major-
ity have the right to equal participation in American public life. This has not
been the historical effect of the religious exemption case law, however. As legal
scholar Frederick Mark Gedicks reports, “No Jewish, Muslim, or Native American
plaintiff has ever prevailed on a free exercise claim before the Supreme Court.
Fundamentalist Christians and sects outside so-called mainline Protestantism
have had only mixed success in seeking exemptions.”!? Even under the stronger
constitutional standard that was in effect from 1972 to 1990, the Court could
not see its way clear to ruling in favor of a free-exercise exemption that would
support a non-Christian religious practice.

Still more vitally, while many Americans might want to believe that the type

of lethal violence that forms the boundaries of tolerance for gay people is no
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longer active in relation to religious tolerance, we know that this is not actually
true. Religiously motivated prejudice continues to form a tragic link in the series
of violent acts that outline the limits of public life in America, from the harass-
ment and even killing of Muslims and Sikhs after the destruction of the World
Trade Center and attack on the Pentagon on September 11, 2001, to the shoot-
ings at a California Jewish Day Care Center in 1999, to the type of organized vi-
olence that killed Dr. Barnett Slepian in Buffalo, New York, in 1998. Sadly, we
cannot say that religiously inspired violence is a thing of the past in the United
States. Thus, to base a right to sexual freedom on a form of religious freedom that
offers only a moderately better form of tolerance (if that) is hardly much of an

improvement over the present situation.

The analogy between religious and sexual freedom will only work if we develop
a radical version of religious freedom, one that makes room for robust pluralism
both in terms of people’s commitments and their practices. Thus, in making our
analogy we do not depend on a stable ground of religious freedom, but hope to
increase the possibilities for the free exercise of religion as well as the free exer-
cise of sex. Moreover, our version of religious freedom stresses the freedom not
to be religious as well as the freedom to be religious differently. Here we part
company from both the traditional positions available to think about religious
freedom. The secularists often talk about the separation of church and state, but
they rarely talk about religious freedom; the religionists talk about religious free-
dom, but rarely do they talk about the separation of church and state.

In this way a seemingly necessary opposition is constructed. If one supports
any public role for religion, one is accused of supporting religious dominance.
This is not just guilt by association. Given the current constraints on public dis-
course, those who support religious freedom often end up building foundations
for those who understand public religion to mean something like a “Christian”

America. Nonetheless, because we argue for a greater public role for religious
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freedom and because we play out the rigorous demands of religious freedom, in-
cluding disestablishment of government support for religion and the recogni-
tion of the right not to be religious, we believe that it is possible to distinguish
our argument from that of the Christian Right. (Moreover, because we connect
religious freedom to sexual freedom, we doubt that many on the religious Right
will support our position.)

On the other hand, if one emphasizes the need to guard against religious
dominance, one is accused of aggressively removing religion from public life and
imposing secular dominance. For Gedicks, for example, any shift away from de
facto establishment would result in “the replacement of public piety with pub-
lic secularism” (4). Here we have one of the major issues that needs to be clari-
fied if we are to move beyond the type of binary thinking that Gedicks’s oppo-
sition between “public piety” and “public secularism” exemplifies. For many re-
ligious believers and for many advocates of secularism alike, the refusal on the
part of the government to support religion is thought automatically to mandate
religion’s complete removal from public life. This view involves a conflation be-
tween the “state” and the “public,” between government support and public life.
At its base, the perspective that the only two choices are government support for
religion or religion’s banishment from any aspect of public life conflates secu-
larism and disestablishment.

In contrast, we believe that it is possible to have more religious freedom
(rather than simply more religion) in public as well as less government support
of religion. The enforcement of the boundary between church and state does not
mean that concerned citizens cannot bring their religious beliefs to their com-
munity activities and even their political activism. But religion would be re-
strained if these activities were performed in the name of the state—if, for ex-
ample, one undertook these civic activities as a member of the school board or

as the senate majority leader.
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Each of the camps in this apparent opposition (secularists “versus” reli-
gionists) emphasizes one of the two principles of religious freedom (disestab-
lishment “versus” free exercise), but not the other. We take an alternative path.
In our view, there is no necessary contradiction between disestablishment and
free exercise. We think that if the United States is ever to enact true religious
freedom—rather than religious toleration—both principles must be applied.
Given the dominance of Reformed Protestantism in our public life, there can be
no genuine free exercise without disestablishment. Without disestablishment,
free exercise will confuse public space with government support.

This confusion is evident in the initial version of President George W. Bush'’s
plan for government-funded religious social service provision, and in some of
the public commentary on Bush’s proposals. For example, Laurie Goodstein
wrote in the New York Times that, “The cornerstone of the president’s plan is that
religious programs will not be required to censor their religious teachings in
order to receive government contracts. The source for this, too, is in the First
Amendment—that the government shall not prohibit religious expression.”!!
Such a comment misses the connections between the two principles in the First
Amendment. Bush’s faith-based initiatives would be reconcilable with religious
freedom only if the principle of disestablishment were ignored. Certainly, in the
enactment of a similar program in Texas (when Bush was governor), funding for
faith-based social service programs did not enhance free exercise. For example,
in one instance the state gave $8,000 to a job-training program that required
Bible study and the acceptance of Jesus Christ as lord and savior, and there was
no other job-training program available in the county. In this case, a claim for
free exercise, which did not include disestablishment, resulted in less space for
the free practice of religion, including the freedom not to be religious.

At the same time, the vision that we present is not simply a secularist vision

that would make the public sphere a completely secular place, while restricting
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religion to the private sphere. This is what some advocates of secularism un-
derstand disestablishment to require; but in fact this version of disestablish-
ment may actually hinder religious freedom. Because Protestant dominance
habitually passes for secularism, disestablishment in and of itself can simply
enact Protestantism by another name. We've already discussed this “stealth
Protestantism” in thinking through the implications of Bowers v. Hardwick in
chapter 1. In that case, the Court makes what it calls “Judaeo-Christian” tra-
dition the baseline for secular morality and law. For other examples of the
Court’s upholding of specifically Christian values in the name of “the secular,”
we turn now to a pair of decisions related to public support for Christmas
decorations, in particular “nativity scenes.” In both cases, the Court voted to
permit Christmas displays on publicly owned land; the Court justified its rul-
ing with the assertion that, at least in the view of the majority, the displays
were basically secular. We strongly oppose this reasoning. If “secular” is an-
other name for a vague Christianity there is little social space to practice ei-
ther the freedom to be religious differently or the freedom not to be religious
at all.

In the first case, Lynch v. Donnelly (1984), the Court decided that the inclu-
sion of a nativity scene in a city-owned and operated holiday display close to a
downtown shopping district in Pawtucket, Rhode Island, was constitutional.
The Court held that the display had a secular purpose, “to celebrate the Holiday
and to depict the origins of that holiday.” Its religious effects were “indirect, re-
mote, and incidental,” akin to the passive display of religious paintings. We see
no such neutrality in this display. That the Christmas holiday in this depiction
had been taken over by secular commercial purposes does not make it somehow
“not Christian.” There is no indication of the freedom to be anything other than
Christian in the public life of this community. As a result, there is less, not more,
space for any religious practice other than Christian practice (never mind any
space for non-religious practice).
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In the second case, Allegheny County v. ACLU (1989), there were two holiday
displays in question. One was a creche, or nativity scene, inside the County
Courthouse, and the other was an outdoor display of a Christmas tree (forty feet
high), a Chanukah menorah (seventeen feet high), and a sign in honor of lib-
erty. The majority found the créche to be a clear violation of the establishment
clause. But the other display—the tree, the menorah, and the liberty sign—was
allowed. There was disagreement among the concurring Justices about precisely
why the display was allowable, but overall their reasoning resembled that in
Lynch. For the majority, the combination of the different symbols in the display
overshadowed any specifically religious message and made the display effec-
tively “secular.” We think the majority’s reasoning is seriously flawed: just be-
cause a Christmas tree is juxtaposed with a Menorah and a sign for liberty does
not mean it is no longer a religious symbol. It is a religious symbol in relation to
other symbols. It does not thereby become “secular.”

It would be interesting to think about this display, however, in terms of re-
ligious pluralism rather than some inchoate secularism. The relative size of the
holiday display’s various components all too graphically exposed the state of re-
ligious freedom in the United States: an overshadowing Christianity in con-
junction with a smaller, supporting part for Judaism, a paean to liberty, and no
acknowledgment of any other religious possibilities. The possibility that is
hinted at, but not finally realized in this display, is that public religious expres-
sion might be multiple and that religious liberty might include the freedom not
to be religious. Unfortunately, the geography of social space mapped out by the
Supreme Court in Lynch and Allegheny is utterly Christian, and it is debilitating
not just for religious freedom but for sexual freedom as well. One of the reasons
that we argue for public space rather than simply a zone of privacy for sexual
freedom is to interrupt this Christianizing map of the social. The recognition of
sexual freedom as a public right is also a recognition of the right not to be Chris-

tian in the terms laid out by the dominant understanding of Christianity.
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Our conception of religious freedom is based on holding together both dis-
establishment and free exercise. Accordingly, if we are to base a claim to sexual
freedom on an analogy to religious freedom that lives up to the ideals of the First
Amendment of the Constitution, then once again we would need to follow both
principles. That is, we would need to disestablish sexuality (get government out
of the business of regulating sexuality) and have the right to take up public space
in which freely to exercise sexual difference. (This freedom to exercise sexual dif-
ference must also include the freedom to choose celibacy, but this is a far cry
from abstinence-only education.)

Sexual regulation is currently enforced by a staggering number of govern-
ment departments and agencies, at both the federal and local levels. When the
government mandates abstinence-only sex education, defines marriage as the
union of one man and one woman, creates tax incentives for married couples
and their dependents, and links immigration rights to marriage, it is regulat-
ing sexuality and prescribing a particular sexual morality. The disestablishment
of sexuality requires a wide-ranging reconsideration of how sex and govern-
ment work. Free exercise demands that we stake out bold new terrain both in
theory and in practice, for the free exercise of sex implies a series of public
freedoms—freedom of association and assembly—that are standard for other
areas of political life, but are currently disallowed when it comes to dissident

Sex.

Not all versions of religion, sex, or freedom are the same. The religion-sex anal-
ogy has recently been taken up by a number of more conservative theorists. If
we want to make an intervention in the public practice of sexual freedom and
we want to do so by connecting religious freedom and sexual freedom, we have
to interrupt the conservative containment of First Amendment freedoms.
Exemplary of this containment are arguments from legal scholars Michael

W. McConnell and Andrew Koppelman.'? Both Koppelman and McConnell are
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traditional liberals in the philosophical sense, which leads them to produce
more conservative readings of an analogy between the state’s role toward sexu-
ality and toward religion. Both McConnell and Koppelman take up and promote
disestablishment, but not free exercise. While at first glance it may seem prob-
lematic to build an analogy to the First Amendment while leaving out one of the
principles of religious freedom, it is not a surprising interpretation (as we have
seen from our brief review of Supreme Court cases). McConnell and Koppelman
start from the liberal premise that privatization is a means of producing “civil
peace” on contentious issues. These liberal starting points, civil peace and pri-
vatization, are in fact blockages.

What do we mean by this? The predominant understanding of religious
freedom in the United States depends on the privatization of religion. Religious
difference is acceptable—is tolerated—if it is contained in the private sphere.
This understanding of religious practice is problematic not only for many mem-
bers of religious “minorities,” but also for many Christians, who argue that the
idea that religion is or should be only a private concern does damage to religious
practice and underestimates the many benefits religion might contribute to
American civic life.

Undeniably, the notion of privacy has been crucial to the development of
“rights” around issues of sex and gender. It provides the basis for the right to use
birth control without intervention from the state and has also provided much of
the justification for women'’s access to abortion. But in relation to women's
rights issues, privacy can also be a double-edged sword: sometimes it protects too
much, laying out a zone under which various types of violence against women
can take place without being treated as violence. At the same time, it also can
protect too little. The patchwork of local and federal restrictions on women's ac-
cess to abortion and the ongoing controversy over RU-486, the “abortion pill,”
demonstrate that privacy is not necessarily a bulwark against governmental in-

terference.
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If we turn our attention to issues of race and class, we can see yet more as-
pects of the uneven distribution and effects of privacy. Taking the example of
homeless people who are denied rights to personal privacy as well as to public
space, critical legal theorist Patricia J. Williams argues that privacy cannot pro-
tect those without property. Williams also carefully examines the situation of
poor people, disproportionately of color, who receive state support.'® In ex-
change for support from the state, meager as it may be, the recipients of “wel-
fare” give up all kinds of privacy rights: they must accept state scrutiny in a wide
variety of areas, from their personal health to their housing to their family lives.

Given all the problems of privatization and the “private sphere,” why do lib-
eral theorists continue to be invested in privacy? The liberal story behind this
idea is that the institution of a secular public sphere defuses the social potency
and volatility of dangerous differences like religion or gender or, in this case, sex-
uality, through privatization—that is, by removing these differences from pub-
lic. This story covers over more than it reveals. First, in contentious areas like
gender relations, it is not gender differences that are traditionally privatized, but
women, and this amounts to a very different thing. Masculinity is not restricted
to the private sphere, but is rather a driving force in much of U.S. public life.

Second, it doesn’t produce civil peace either. Conflict is not in and of itself
a problem. Public contestation does not have to be violent or even adversarial
conflict, but liberalism too often remands the social differences out of which
conflict might arise to the private sphere. Because these differences (and the dis-
agreements that may arise out of them) are shut off and privatized, they cannot
be publicly engaged and continue to erupt as violence.

Instead of engaging differences, the liberal arrangement produces domi-
nance in the name of neutrality. Under such conditions, any move toward ac-
tual neutrality will feel fundamentally unfair to those whose positions of cul-
tural privilege and dominance have never been marked as such. That is, cer-

tain social attributes and identity markers—such as maleness, heterosexuality,
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whiteness, or Christianness—are so taken for granted and naturalized in the
United States that they function as the very measure of the human. In prac-
tice, this means that the special treatment and extraordinary access to power
enjoyed by some citizens are not seen as exceptions to fair play, but as fairness
itself. Thus, constant conflict is maintained, rather than ended, by a system
that officially values neutrality but actually enforces hierarchy. Those who are
marginalized will claim, as gay rights advocates do, that the system is unfairly
biased against them. This is an accurate claim. Those who are invested in the
dominance of heterosexuality will claim that any move to end marginalization
is discriminatory toward the dominant group. While this claim is not accurate
in the same way as the first, it does have an accuracy of feeling. If someone is
told repeatedly by society that his position of dominance is an expression of
fairness, that his achievements are attributable to merit and merit alone, it
would be hard for him to see how ending that dominance could also be fair.
When dominance is not just narrated but is actually experienced as fairness, the
recasting of affirmative action as “reverse discrimination” and of equal rights
for gays as “special rights” has its awful sense and its awful logic. These are
precisely the feelings exhibited by those who argue against gay rights.

McConnell’s and Koppelman'’s approaches to the religion-sex analogy ex-
emplify some of these liberal problems. However, there are some important dif-
ferences between these men’s positions that need to be noted up front. Koppel-
man does lean toward advocating gay rights in a way that McConnell does not.'*
Nevertheless, for both McConnell and Koppelman, taking up the First Amend-
ment means a focus on disestablishment alone that too often produces a false
neutrality.

The phenomenon of an inequality enshrined in the language of neutrality
is evident in the way that both men approach the disestablishment of sexuality.
Let’s follow the twists and turns of Koppelman’s argument about the state’s

proper relationship to sexuality. At one point he says, “The proposal is that here,
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too, [as with religion] no faction’s views are to be adopted by the state. Rather,
the state would remain neutral about the moral status of homosexuality” (216).
His proposal, that “no faction’s views are to be adopted by the state,” could not
sound more neutral. And yet, by the time we get to the end of the next sentence,
it becomes clear that neutrality is sought and would be enforced only when it
comes to “homosexuality.” This sounds good. Don’t we want the state to be neu-
tral on homosexuality? Not exactly. We want the state to be neutral about sexu-
ality, not just homosexuality.

His argument continues: “Neutrality toward competing sexual moralities
has the same advantage that . . . the principle of government neutrality toward
religion has: unlike the alternatives, it is not in principle impossible that every-
one could agree to it” (217). What the shift from the particular question of “ho-
mosexuality” to the universal category “sexual moralities” accomplishes is the
appearance that all sexual moralities will be treated equally, that is, in a neutral
manner by the state. This is the liberal trick. In fact, one sexual morality—that
which privileges heterosexuality—would be enshrined in the state, while any
other sexual morality—including one that is neutral between hetero- and ho-
mosexuality—would be delegitimated. This is the state promotion—establish-
ment—of heteronormativity. This is not just the logic of Koppelman's argument,
though, it is also the sexual status quo in today’s United States.

By contrast, we think that state neutrality on the question of sexuality
should be neutral between homosexuality and heterosexuality and not be a mat-
ter of adjudicating whether or not homosexuality is “good” or “bad.” To pose the
question in the way that Koppelman does, in which homosexuality is the ques-
tion for sexual morality, is already to determine the answer. Privileging hetero-
sexuality thus appears more neutral than neutrality itself; it has become the mir-
ror of the moral.

Like Koppelman, McConnell slips between the disestablishment of sexual-

ity and the disestablishment of homosexuality alone. Thus, he says, “We should
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recognize that the civil magistrate is no more competent a judge of the truth
about human sexuality than about religion. Under this approach the state should
impose no penalty on practices associated with or compelled by any of the var-
ious views of homosexuality” (215, emphasis added). He is also a firm supporter
of privatization, and finds that one of the great benefits of a disestablishment ap-
proach would be the privatization of homosexuality. Meanwhile, he virtually ig-
nores the various forms of public life that are normally part of heterosexuality.

Despite these tensions, there are points at which both Koppelman and Mc-
Connell acknowledge that the logic of their analogy requires the disestablish-
ment of both homo- and heterosexuality. After all, if the disestablishment prin-
ciple of the religious freedom clause disestablishes all religion, by analogy sexual
disestablishment would require disestablishment of all sexuality. One outcome
of such a claim would be to disestablish marriage. At points, Koppelman even
skates close to making just such a claim. As a compromise, he suggests that it
“might” (227, emphasis in original) be a good idea to offer marriage licenses to
both hetero- and homosexual couples. McConnell, for his part, also acknowl-
edges these logical connections between disestablishing homo- and heterosexu-
ality and disestablishing marriage, but he cannot even accept gay marriage as a
compromise.

The issue of sexual violence also troubles Koppelman. If sexuality is dises-
tablished, he worries, can the state lawfully intervene in cases of sexual violence
and abuse? This is a false worry. We would argue that the disestablishment of sex-
uality means that sexual conduct should not be regulated by the state, except in
cases that are otherwise of concern to the state, like those of violence and abuse.
Importantly, what makes, or should make, rape and other forms of sexual vio-
lence actionable is not their connection to sex or sexuality, but their enactment
of violence and abridgment of consent. Sexual violence is a particular form of vi-
olence. It is not the same as battery. But it is the violence, not the sex, that justi-

fies state intervention in the case of rape.!’

121



THE FREE EXERCISE OF SEX

The neutrality vis-a-vis sexuality that both men’s arguments claim to es-
pouse escapes their final grasp. Disestablishing sexuality in general, and not just
homosexuality, “feels” unfair to McConnell and Koppelman, a feeling of unfair-
ness that, once again, props up cultural dominance. Ultimately, then, their pro-
posals would produce in the realm of sex the same type of dominance for het-
erosexuality that Christianity currently possesses in the realm of religion. Het-

eronormativity would remain the law of the land.

Contrast these suggestions with those put forward by feminist historian and
long-time progressive activist Lisa Duggan. In a 1994 essay, Duggan makes the
case that public policy and state institutions currently “compel, promote, or pre-
fer inter-gender relationships over intra-gender attachments.”!¢ From tax relief
and inheritance rights to preferential treatment in immigration cases, state-sanc-
tioned heterosexuality confers a host of material benefits and rewards. And all
this is in addition to the heterosexual couple’s symbolic role as the nation’s an-
chor, with the heterosexual family representing the body politic on a smaller
scale. In response, Duggan playfully—but seriously—suggests a new disestab-
lishmentarianism. But the “state religion” that would be disestablished is “the
religion of heteronormativity” (9). The rhetorical value of such a move is that it
highlights the embeddedness of heteronormativity in the state. Moreover, as
Duggan also argues, the disestablishment argument stakes out some familiar
ground: it exploits liberal discourse around religious tolerance and the separa-
tion of church and state. She writes, “the state may no more establish a state sex-
uality than a state religion, a heterosexual presumption has no more place in
public than a presumption of Christianity” (9).

Ultimately, Duggan wants to use the analogy to religion in order to shift the
conversation around homosexuality from a narrow focus on civil rights and be-
nign immutable difference to the richer tradition of dissent and heterodoxy of-

fered under the umbrella of the First Amendment’s religion clause. We share
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Duggan’s interest in promoting conditions for sexual dissent, freedom of associ-
ation, and freedom of speech, and would add to these interests freedom of as-
sembly, the claiming of public space.

How can we open up such a space for sexual freedom? First, to repeat: to the
extent that homophobia is religious domination by any other name, creating
the conditions to be religious differently or, just as crucially, not to be religious
at all is a necessary starting point for sexual dissent. Second, the free exercise of
sex we envision is based in a robust pluralism that makes room for competing
and even contradictory visions of the good life, both those that are religious and
those that are not.

Sexual identity, sexual communities, and sexual practices are aspects of this
good life. By making a space for values that do not depend upon any one reli-
gion or even any religion at all, perhaps we might be able to make strong claims
for the value of sexual practices (including the value of chosen and committed
celibacy). What do we mean by this? When it comes to homosexuality, it is not
enough to say, “gay is good,” even if that is a difficult enough claim to make in
the current climate. We want also to say gay sex is good; it does good. Thus, in-
stead of thinking of sexuality in general and homosexual practices in particular
as objects of moral concern and regulation, we might understand sex as a rich
site for the production of values. But this can only happen if religion is no longer
held to be the necessary condition for all values.

The creation of more social space for sexual and religious freedom will not
be the inevitable outcome of some irresistible forward movement of history. We
have to forge a different kind of future, not sit and wait for it to happen. We are
certainly suspicious of the Enlightenment progress narrative, which forecasts the
continuous and inevitable expansion of freedom. This story is often told as the
legitimating narrative of American public life. It was told in the 2000 vice presi-
dential debates when Senator Joseph Lieberman was asked about gay marriage.

Lieberman told a story in which American democracy, while overly narrow from
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its inception, has always expanded to include various groups of people. For him,
gay marriage, while a “current and difficult” question, constitutes an issue
around which such expansion should again occur. Critics of Enlightenment lib-
eralism are suspicious of this very story because it never seems to turn out that
way. Someone, it seems, is always excluded from the general public.

Liberalism’s critics have argued that the reason the story never seems to
reach its happy ending is because the rights and freedoms that go along with lib-
eral citizenship are available to some people only because they are unavailable
to others. This economy in which freedom for some is bought with unfreedom
for others is evident in Christian conservative Gary Bauer’s contribution to the
debate in a New York Times op-ed piece, published on October 8, 2000, the week
after the vice presidential debate.!” He was disappointed with both candidates
because he found them to be too liberal on the question of abortion as well as
“gay rights.” He would continue to support the Bush-Cheney ticket despite this
betrayal because of the Republican commitment to increased military spending,
tax cuts for the rich as well as the poor, and smaller government. “But,” he con-
cluded, “all of those things pale in comparison to the fundamental question of
tempering our liberty with virtue.”

Whose liberty is being tempered here? Not everyone’s. What does Bauer’s
principle of tempering liberty with virtue produce in practice? A refusal of full
civil rights to gay and lesbian people who want to get married (we're not any-
where close to full civil rights for those queers, homo or hetero, who think that
marriage is not a fabulous institution); and a denial of a woman's right to choose.
As Bauer says, “And the Republican Party must appoint judges who will respect
life and insure a place at the table for all children—born and unborn” (that is,
until they grow up to be women and/or homosexuals). In other words, none of
the liberties that Bauer is interested in tempering is a liberty needed by Gary
Bauer. Rather, for Bauer, the American liberty that is offered to some is main-
tained through a denial of that very liberty to others.
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We do not have faith in the story of liberty’s inevitable forward march. Nor
do we think that freedom in the United States simply needs to be expanded; it
needs to be changed. The beginning of such a change would be to connect con-
science to practice. The freedom for conscientious practice, of acting on one’s
conscience, rather than merely having a conscience, would be a fundamental
change in the American order of things. The relationship between action and
free speech is so tortured precisely because American freedom was instituted to
allow freedom for some and not for others. Changing the boundary line between
who counts as “some” and who counts as “others” is not the type of change that
we seek. Rather, we seek freedom and justice for all. Without practices of free-
dom, without free exercise, this refrain will remain an empty piety.

To show the difference that free exercise—Foucault’s fabled “practices of
freedom”—makes, we would like to turn to one final proponent of the religious
freedom analogy for gay rights, legal scholar David A. J. Richards.'® He is much
more liberal in his approach than either McConnell or Koppelman. Richards
would not favor only the disestablishment of homosexuality; in fact, he argues
strongly against the “extreme privatization” to which homosexuality has his-
torically been subject (192) and seeks instead public recognition of the legiti-
macy of gay identity and gay sexuality. We like the public dimension of
Richards’s argument and also appreciate the way he puts “the right to intimate
life . . . on a par with the right to conscience” (175). This link is a vital one.
Richards understands how moral conscience and values can arise out of the most
intimate spheres of life practice, what he calls “sexual love.” But he demurs from
exploring the full implications of this claim. If values can arise out of sexual re-
lations, then the usual sex-values relation is turned on its head: it’s not that we
need values in order to regulate sex, rather, sex is constitutive of values.

Richards speaks of the social value of the ability of persons to “explore, ex-
press, develop, revise, and sometimes change” (196) their convictions on mat-
ters of conscience. We do not disagree. However, as important as the “right to
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conscience” is, if conscience is cut off from the possibility of its free exercise,
then sexual freedom, however nice in theory, is an empty slogan. An overem-
phasis on a “right to conscience” can have the unintended effect of reasserting
a distinction between identity and practice, agent and act. This splitting returns
us to the so-called tolerance of “love the sinner, hate the sin.”

Part of the difficulty here is the way religion gets narrowed to questions of
conscience, belief, or interior life. This is an odd way of conceiving what religion
is, but it is also the dominant American understanding of religion. If you begin
the religion-sexuality analogy with this inward-looking view of religion, then
sexuality is correspondingly narrowed to a matter of interiority, “being” not
“doing.” But religion is no more reducible to what an individual believes than
sexuality is contained by what an individual “is.” There must be space for prac-
tice, for enactment, in both individual and communal contexts. Where both re-
ligion and sex are concerned, performance is constitutive of identity. It is a pe-
culiarly Christian—and Reformed Protestant—tendency to make belief the warp
and woof of religiosity. For many other religions, and even for some Protestant
denominations, practice is the definitive element.

We need a way to think about the religion-sexuality relationship that makes
a strong claim for the value of sexual practice and for the mutual constitution of
identity and act. And we must do so without making the value of sex depend
upon the ideology of romantic love. Richards refers to “sexual love” and “sexual
intimacy” and praises them as sources of moral value. This is all well and good,
but we would argue equally for the public importance of a wide array of con-
sensual sexual practices, including those that are not related to either love or in-
timacy. The value of sex—its value-making capacity—does not rise and fall on
whether or not sexual acts are also acts of love.
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What does it mean to take sex seriously as a site for the production of values?
Sexual relations are human relations, and the activity of making sex forges these
relations. We use the language of “making sex” (rather than “making love”) be-
cause, as we stated in the previous chapter, we don’t think that the value of sex
necessarily depends upon whether the people involved are in love. But even
more fundamentally, we believe that there is no one act or set of acts that con-
stitutes “sex”—there are as many ways to make sex as there are people. “Making
sex” better captures the agency and the imagination involved in sexual relations
than does the term “having sex.” This agency is ethical agency, which involves
how we relate to each other—sexually and otherwise.

Throughout this book we’ve been pursuing some deeply counterintuitive
ideas about the role of religion in American public life, the insufficiency of toler-
ance as a basis for democratic differences, and the mutual entailment of religious

and sexual freedom. All these claims make possible alternative understandings
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of sex, ethics, and freedom. In turn, these alternative understandings make possi-
ble new forms of social life. This is not newness for the sake of newness, but
change for the sake of making a variety of subject positions more inhabitable,
more survivable, than they currently are. We are thinking about the situation of
homosexuals and other sexual dissidents certainly, but we are also cognizant of
the high costs that can come with inhabiting even the most traditional of “nu-
clear families.”

As we've argued, it’s difficult in America to produce a language of values
(never mind sexual values) that isn’t framed in religious and, particularly, in
Christian terms. This produces a situation in which values translate as Chris-
tianity, and vice versa. Here is another example of this American common sense
at work. In October 2001, as their patriotic response to the September 11 attacks
on the World Trade Center and the Pentagon, the city council of Ringgold, Geor-
gia, voted unanimously to post the Ten Commandments and the Lord’s Prayer
at city hall—along the corridors outside the courtroom (“All Things Consid-
ered,” NPR, October 16, 2001). Anticipating challenges from the American Civil
Liberties Union (ACLU) and other civil libertarians, the city decided to hang up
another plaque, one that would represent an alternative, nonreligious point of
view. (Evidently, the religious point of view could be crystallized in the Ten
Commandments and Lord’s Prayer alone.) The plaque representing the moral al-
ternative to religion was blank. In Ringgold’s public imagination, religious val-
ues are “Judaeo-Christian values,” and non-Judaeo-Christian values are form-
less, without content, empty. Are these the only choices: religious values or no
values?

If it’s difficult for many Americans to imagine moral possibilities that are not
ultimately grounded in religious claims, this problem becomes even more acute
when it comes to sex. When sex is construed as the problem and religion as the
solution, there is little room to think about sex itself as a kind of ethical relation

and still less room to think about sex as a practice of freedom. Freedom is sup-
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posed to be the first principle of American democracy. But the free exercise of sex
is virtually unthinkable. When sexual freedom is contemplated it raises the
specter of licentiousness, not liberty. Sex seems to be the one area in American
life where we will not let freedom reign and where the mere suggestion of free-
dom seems nonsensical at best and highly immoral at worst. Connecting sexual
freedom to religious freedom, as we are proposing, may seem like an impossi-
ble—to some, even an offensive—undertaking.

Obijections to our argument can come from two different directions. One set
of objections, commonly heard in contemporary public discourse, comes from
those (usually sexual conservatives) who think that sexuality requires regulation
and that such regulation is a moral imperative. Another set of objections comes
from progressives who worry that any use of the language of values will neces-
sarily result in some form of coercive regulation. Perhaps surprisingly, our re-
sponse to these two sets of critics is similar: Not all uses of the language of values

are the same; not all ethics are geared toward regulation.

Conservatives are often used to rattling off a litany of harms that are attendant
to sexual freedom (harms that could be ascribed equally to heterosexuality and
homosexuality). Yet, in this honor roll of horrors, conservatives rarely offer any
explanation as to why sexual freedom is the height of immorality and selfish-
ness, while other types of freedom—political and economic freedom, for exam-
ple, or freedom of speech and thought—are not only expressions of high moral
principles, but are, in fact, the central values of the American nation. Conserv-
atives point to the putative consequences of sexual freedom: unwanted preg-
nancy, sexually transmitted disease, AIDS, broken homes, children without fa-
thers (and from there it is a short slide to poverty and crime). Compare this to
discussions of economic and political freedom: here, any argument about con-
sequences is deemed irrelevant. For example, freedom of speech is so impor-

tant, conservatives argue, that it must be protected regardless of consequences
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(unless, of course, the speech in question is sexual speech). Even hate speech must
be protected, regardless of the harm inflicted on individuals or the damage done
to the community as a whole.!

If we are willing to accept the consequences when it comes to some free-
doms, what makes sex such a different case? Why, for example, is sexual
speech an exception to the otherwise free speech absolutism of many social
conservatives? The conservative response to this challenge usually takes some
form of the following: sex is too trivial to warrant such risk taking. To pursue
sexual freedom is mere self-indulgence. And yet, as we saw in Congress’s re-
sponse to President Clinton’s affair with Monica Lewinsky, “the wrong kind”
of sex was also considered important enough to impeach the president, and
the issues of sexual respectability raised by proponents of impeachment were
important enough to remain at the center of the 2000 presidential campaigns.
Here we have one of the central contradictions of American thinking about
sex. Sex is both frivolous, a “merely” private concern, and central to American
public life.

We believe that sexual freedom is not a frivolous question. Like the other
American freedoms (freedom of conscience and freedom of speech), sexual free-
dom is a value worth protecting. Sexual freedom is the freedom to form human
relationships. This is why sexual freedom should not be dismissed as mere self-
indulgence, for which it is often mistaken.

In addition to the accusation of frivolousness, those who advocate sexual
freedom must confront the accusation of “moral relativism,” never a term of ap-
probation. Those who are labeled “moral relativists” generally believe that stan-
dards of good and bad behavior are not universal principles, but emerge out of
specific historical and cultural contexts or environments. However, they are
often understood to be saying: anything goes, everyone and anyone can deter-
mine what is good or bad, moral and immoral, for him or herself, and no one is

in a position to make judgments about anyone else’s behavior.
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As with the false choice between religious values or no values, this under-
standing of what it means to see morality as “relative” often sets up a mislead-
ing, and ultimately unhelpful, dichotomy between moral relativism and moral
absolutism. It is misleading in part because absolutist morality is never as ab-
solute as its invocation sounds. Most people would acknowledge, for example,
that there are times when moral principles, including absolute moral princi-
ples, come into conflict. This conflict sometimes leads to the abridgment of
one or another of these (supposedly absolute) moral principles.

In fact, these principles are often abridged for a variety of reasons. Take the
basic moral prohibition against killing other human beings, for example. This
would seem to be the most fundamental of absolute moral principles, and yet or-
ganized killing in the form of war is also common across the world. While there
are those who maintain that this principle is unimpeachable and refuse any type
of killing, the vast majority of Americans are willing to abridge this principle in
the case of war and often with regard to capital punishment. William Bennett,
the virtual dean of the new conservative morality, argues that war itself is a
moral crucible, the place where the highest moral virtues are forged, and those
who oppose war, like the participants in the sixties and seventies U.S. antiwar
movement, are harbingers of moral decay.?

Absolutist morality has difficulty recognizing the type of moral complexity
in which moral principles like that against killing are abrogated for various rea-
sons or in which moral principles and moral struggles are themselves complex.
In actual experience, many people’s mistrust of absolutist morality comes from
the fact that life rarely seems to fit into such simple—yes or no, absolutely good,
absolutely bad—terms. Nevertheless, despite this gut-level feeling that our expe-
riences do not square with absolutist approaches, people often feel at a loss for
other ways of thinking about and articulating moral quandaries.

If there is not a single morality by which to judge all moral positions, then

we are supposedly left in a position in which it is impossible to distinguish
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between positions at all. From the perspective of an absolutist morality, then, rel-
ative or relativist morality is tantamount to no morality. This is an unfortunate
formulation of moral possibilities, however, because it leaves us without the
moral language to confront our social world. If moral absolutism is insufficient
in relation to the world in which we live, then we need to develop the moral lan-
guage to distinguish between moral situations despite their complications.

Such a language would be able to acknowledge moral differences and to pro-
vide a means for working with these differences. Obviously, a moral position
that recognizes these different moralities can be called “relativist,” but this rela-
tivism need not be a loss in moral possibility. Rather, to be relative to something
is to be in relation to it. Moral differences are not formed in a vacuum, they are
formed in social relations. The challenge of democracy is the challenge of pub-
lic engagement with moral differences.?

Here moral differences are not restricted to the private sphere, they are pub-
licly engaged. This is a robust pluralism. For those who fear that there is a loss
here (of social cohesion in the move from a liberal pluralism that depends upon
the privatization of differences to a robust pluralism that recognizes public dif-
ferences) we should remember that, in fact, moral differences have long been
part of American public life. The idea that there is a single morality that guides
American life is as misleading as the idea of absolutist morality. The United
States has never depended solely on the objective application of a single, agreed
upon moral system. We have always worked out moral meanings through the
history of democratic engagement.

The slippage from the accusation of moral relativism to the accusation of
amorality makes invisible the fact that many of the new social movements that
are the supposed purveyors of moral relativism have been organized around
moral notions, including moral notions of freedom: from freedom riders in the
civil rights movement to women’s and gay liberation, the moral claims of free-

dom have been central in U.S. social movements. This is not surprising given the
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centrality of freedom to American politics, but freedom is one of the most com-
plicated moral concepts in American history.

As historian Eric Foner has carefully traced in The Story of American Freedom,
because freedom has been such an organizing principle in American politics, it
has also carried many different meanings—meanings that have been contested

time and again in American history:

The very universality of the language of freedom camouflages a host of di-
vergent connotations and applications. It is pointless to attempt to iden-
tify a single “real” meaning against which others are to be judged. Rather
than seeing freedom as a fixed category or predetermined concept, I view
it as an “essentially contested concept,” one that by its very nature is the
subject of disagreement. Use of such a concept automatically presupposes

an ongoing dialogue with other, competing meanings.*

Freedom, from this perspective, is ethically valuable because it opens the door to
democratic contestation. Such possibilities will be underrealized, however, un-

less we develop richer vocabularies for discussing values and moral differences.

Although there is an important history of progressive social movements actively
and explicitly struggling with the question of freedom and values, nonetheless
many progressive intellectuals and activists have become suspicious of any use
of moral language at all. These progressives are concerned about the ways in
which moral language can be used as a club in public discourse to shut down op-
posing viewpoints and enforce social control. Although there may be good rea-
sons for progressives to be cautious in this regard, it has not been so easy to forgo
moral language altogether. Refusing to speak in moral terms does not necessar-
ily remove one from the moral fray. Certainly, conservatives continue to use

moral arguments to castigate progressives on a range of social issues, and it is not
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as if a refusal to talk values has exempted progressives or even liberals from such
attacks. Cautioning against the use of moral language can result in not having
it when you most need it. Our project is to develop other ways to talk about
values.

This project takes on special urgency where sex and sexual regulation are
concerned. Many sex radicals worry that moral language about sexuality in-
evitably leads to sexual regulation. They point out that how one has sex is so
often taken to be a barometer of whether one has values. Anthropologist Gayle
Rubin, for example, argues that sexual acts have been “burdened with an excess
of significance.”® In this situation, where sex is supercharged with moral mean-
ing, Rubin and others have responded by seeking to separate sex from any moral
discourse.

One of the reasons that advocates like Rubin work to remove sexual desire
from moral discourse is that they are concerned that morality is always, at least
in the last case analysis, geared toward regulation. Indeed, Rubin makes the
broader and not inaccurate point that sexual ethics has historically been the
means not of establishing justice, but of creating social hierarchies. In this sys-
tem of value, moral arguments do not establish new ethics or even new ethical
positions, but merely redraw social hierarchies based on sexual preference.
While there have been variations in the historical form that moral hierarchies
around sex have taken—for example, oral sex between men and women has
sometimes moved from being morally taboo (even legally proscribed) to being
less worthy of either moral or legal sanction—rarely are such hierarchies over-
turned altogether. These changes in the evaluations of sexual acts can happen
because, ultimately, there is no strong basis for moral judgment. Instead, Rubin
argues, there is a customary evaluation that establishes its authority by distin-
guishing itself from a despised sexuality. As in: “We” know heterosexuality to be
good, because homosexuality is bad. Each claim that “we are good because oth-

ers are bad” reassures those who want the line to be drawn somewhere.
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Conservatives in the United States, for instance, still want to say that
only monogamous heterosexuality in marriage is an appropriate sexual moral-
ity. In contrast, for the majority of Americans there is now some greater open-
ness about morally acceptable sexuality. But the circle of those sexual acts
that are included in the realm of acceptability is still small. Moreover, the
main impetus of much of the movement for lesbian and gay rights has been
to move homosexual acts in monogamous relationships into this “charmed
circle,” to use Rubin’s term (13), rather than to institute a widespread sexual
justice for all. Monogamous gays thus invoke a sexual morality that aligns
them with heterosexual monogamy and defines promiscuous gays as the
moral problem. Another version of this strategy is when homosexuals claim
that the gender of sexual partners should not be a moral issue, but the type
of sex act should be. They accordingly define themselves as “just like” good
heterosexuals and against those (whether hetero- or homosexual) who prac-
tice S/M, or sadomasochism, for example. As we can see, most of the claims
for the moral rightness of one group are established by naming some other
group—the “promiscuous,” the “sadomasochists”—as the moral problem.
Moral acceptance of any particular sex act is built on the moral denigration
of others, and Rubin considers this system to be socially unjust and morally
bankrupt.

Rather than conceptualizing sexual preferences as a moral issue, Rubin
counters by proposing that differences in sexual taste are reflective of what she
terms “benign sexual variation.” “One of the most tenacious ideas about sex,”
she writes, “is that there is one best way to do it, and that everyone else should
do it that way. Most people find it difficult to grasp that whatever they like to
do sexually will be thoroughly repulsive to someone else, and that whatever re-
pels them sexually will be the most treasured delight of someone, somewhere”
(15). Feminist Carole Vance makes a similar point when she argues that the va-

riety of human sexual interest follows a “one-third rule.” Of those who view
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any given sexual image, “one-third will find it disgusting, one-third will find it
ridiculous, and one-third will find it hot.”®

So, when it comes to sex, “people are different from each other.”” Moreover,
the ways in which they are different far exceed the neat, or supposedly neat, cat-
egories of “homosexual” and “heterosexual.” This variation in the ways in which
people experience sex, in what they find repulsive and pleasurable, is not, or
should not be, a matter for moral concern. Nonetheless, time and again sexual
preferences or tastes have become the object of intense moral scrutiny and sanc-
tion. To counter the breathtaking moral terms in which sex and especially dif-
ferences in sexual taste are so often cast, Rubin (along with other theorists like
David M. Halperin) has proposed that sexual taste, like taste in food, should be
considered a nonmoral—not immoral or amoral, but nonmoral—question of
human difference. We don’t make moral judgments about whether individuals
in U.S. society prefer spicy or mild food; similarly we should not make judg-
ments about whether individuals prefer spicy or mild sex.

Of course, as soon as one says that sexual appetite is an appetite akin to that
for food, the objection arises, but what if one’s sexual appetites just happen to
include a desire for sex with children? We take child sexual abuse seriously, but
this question is in many ways misleading. It does not directly address child abuse
even as it short-circuits any discussion of the wide variety of human sexual in-
terests that have nothing to do with children. There is no surer way to block sub-
stantive discussions about sexuality than to invoke threats to children. Say “ho-
mosexual” and “child” anywhere close to the same sentence, and the specter of
the predatory homosexual (read “pedophile”) is not long to follow.

This is a false stereotype. Those who identify as “heterosexual” are statisti-
cally much more likely to abuse children sexually than are those who identify as
“homosexual.” According to statistics published by the U.S. Department of
Health and Human Services, the most common perpetrators of child sexual

abuse are the male parents of the children (in other words, men who are actively
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heterosexual).® But—as with homophobic discourse more generally—the power
of this stereotype often exceeds attempts to debunk it. Thus, this stereotype can
be effectively deployed so that it ends political debate about sexual practices
among adults even as it distracts from discussion of the most common forms of
child sexual abuse.

We believe strongly that our society should work to prevent child abuse as
well as to realize sexual justice. But promoting sexual conservatism among adults
does not address the problem. In fact, as we sadly saw in the recent scandal about
child sex abuse in the Catholic Church, those who promote sexual conser-
vatism—in this case members of the Catholic hierarchy—may be the very same
persons who perpetrate, or protect those who perpetrate, child sexual abuse. We
need, then, to disentangle the question of child abuse and adult sexuality not
simply as a step toward instantiating sexual freedom for adults, but also because
making this distinction will allow society more clearly to focus on and prevent
child sexual abuse.

How do these concerns square with our apparent endorsement of an anal-
ogy between sexual tastes and food preferences? At first glance, the suggestion
that sexual tastes are akin to other bodily aptitudes and appetites may appear to
cut sexuality off altogether from any public dimension. After all, the analogy
seems to suggest that sex, like food, is merely a question of personal taste. Sev-
eral things need to be said here. First, within numerous religious and nonreli-
gious worldviews, food can be a profoundly moral issue: from the kosher rules
of different branches of Judaism, to Hinduism’s proscriptions on killing and eat-
ing cows, to the meatless Fridays of Roman Catholicism’s Lent, to the strong
moral feelings that ground much vegetarian practice. For some people and com-
munities, then, food is a moral issue, but even within such communities there
can be a diversity of moral views and ethical practices. (Some vegetarians, for ex-
ample, avoid eating not just meat and fish, but any animal-related product, in-

cluding eggs and dairy products. Other vegetarians, by contrast, will eat eggs and
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dairy.) Moreover, even for those for whom food does raise moral issues, not every
meal they take is invested with the same degree of heightened moral concern.
The Catholic who does not eat meat on Lenten Fridays may feel no moral com-
punction against eating meat any other Friday of the year. (Sometimes a roast
beef sandwich is just a roast beef sandwich.) In the United States, the govern-
ment remains neutral (or is supposed to) with respect to these different religious
and moral positions on diet; it does not, for example, compel vegetarians to
choose between eating meat and not eating at all.

Our second reason for finding the food-sex analogy helpful has to do with
the issue of privacy. Whether viewed as a matter of moral concern or not, food
and the many practices involved with it (such as cooking and eating) are cer-
tainly not restricted to “the private.” People customarily buy and eat food in
public—without being arrested.

Public recognition of benign sexual variation as a human good is absolutely
vital, and it is certainly an improvement over assertions of “benign immutable
difference.” In the modern period, the major means for separating sex from
ethics is the privatization that we have criticized throughout this book. It is
tempting to argue that sex is a purely personal affair and that it need not be a
matter of public moral concern. This line of thought, which is all about drawing
boundaries between sites of appropriate state concern and regulation on one
side, and zones free of interference on the other, fits well with liberalism’s dis-
tinction between public and private spheres. However, such privatization does
not expand the possibilities for free exercise. Additionally, treating sex as a
purely private issue gets in the way of a richer public discussion about sex and
ethics. By focusing on privacy, we lose a major strategic possibility for talking
about and revaluing sex.

When faced with morally regulating discourse about sexuality, we should re-
spond by pointing out that sex is overburdened as a site of anxiety. How people

engage in sexual activity does not make or break the economy or the nation.
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Much of what passes for moral discourse about sex is misplaced. We want to re-
move questions of sexual taste from moral discourse because it doesn’t really
matter whether people find a sexual image compelling, disgusting, or humorous.
Significantly, this does not have to mean segregating sex from ethics.

On the one hand, then, sexual preferences and “tastes” ought be no more
and no less morally loaded than the kinds of food an individual prefers and the
social contexts in which he or she likes to enjoy them (for example, alone, in a
couple, or in a larger group). On the other hand, we advocate sexual freedom as
a positive value because we don’t think that sexual variation is acceptable only
if it is “benign,” in the sense of being nonmoral. In democratic societies freedom
is not just applicable to those forms of human variation that can be successfully
labeled nonmoral and contained in the private sphere. Rather, democracy is
founded on freedom because it is supposed to allow for different views of the
good life, in other words, for moral variation. These moral differences are fully
public; they are, in fact, the substance of democracy.

Many gay male and lesbian social theorists and activists have valued sex
precisely for its ability to remake social relations, what—using slightly different
terms—we would even call the “value-making” capacity of sex.’ Thus, even as we
vigorously contest the terms in which opponents of homosexuality condemn
homosexual sex and the “homosexual lifestyle,” we do not necessarily reject any
and all connections between sex and ethics. Instead, we want to remake these
sexual and ethical relations.

Boldly put, we do not think we should have to choose between understand-
ing and experiencing sex as one bodily pleasure among others and understanding
and experiencing sex as a morally significant relation with others. In our view, sex
can be both these things (even if it’s not always both at once). We don’t have to
accept the current terms of public moral discourse about sex and then choose ei-
ther bad morals or no morals. In thinking about sexual ethics, then, we need not

only to question sex, but also to question ethics.
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Michel Foucault is most often thought of in the United States as a theorist of
“sexuality.” But in his later work, he made a significant turn toward rethinking
ethics. Foucault takes an approach to the sex-values question that is related to

Rubin’s, but is also importantly different:

For centuries we have been convinced that between our ethics, our personal
ethics, our everyday life, and the great political and social and economic
structures, there were analytic relations, and that we couldn’t change any-
thing, for instance, in our sex life or our family life, without ruining our
economy, our democracy and so on. I think we have to get rid of this idea of
an analytical or necessary link between ethics and other social or economic

or political structures.!®

Here Foucault argues that there is no direct link between the ethics of personal
relations, including sexual relations, and economics and politics. At one level,
this argument is both powerful and necessary. What, for example, does it really
mean to say, “Homosexuality can end Western civilization as we know it”? (This
question is particularly specious given that same-sex acts seem to have consis-
tently been part—sometimes an idealized and sometimes a reviled part—of
Western civilization.)

One of the reasons that it seems like sex is implicated in economics and pol-
itics is the way we have bundled a number of social relations into sex. We often
connect sex with money matters, for example; couples are assumed to mix their
financial concerns. Much legal regulation of sexuality in the form of marriage
is about money. When divorcing couples end up in court, it is often because
they cannot come to terms with regard to their financial assets. Analogously,
one of the ways in which persons can establish their domestic partnership for
the sake of “domestic partners’ benefits” is to show that their finances are com-

mingled. And what of these domestic partners’ “benefits”? Why does a sexual
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relationship, albeit one that also implicates finances, entitle one to benefits like
health insurance? On the face of it, there certainly is no direct connection be-
tween making sex with someone and being able to offer that person health in-
surance.

Foucault suggests that this bundling is not necessary. Rather, it is a remain-
der of a set of social choices that were not unavoidable and, thus, could—and
can still—be changed. For example, the need for health insurance as a benefit of
domestic partnership is related to two separate problems. First, the decision to
place the burden for the expense of healthcare on employers is a social choice,
not a necessity. Not all nations place such burdens on employers. Paying for
healthcare in this fashion has proven costly for American business and has
meant that many Americans have access to healthcare only through their
spouses, while many Americans do not have access to healthcare at all. Second,
even given a conservative, employer-based system of paying for healthcare, why
tie access to health insurance to a presumptively sexual relationship? If not
everyone in society is employed at a level that allows for health benefits, why
should some people be able to provide their sexual partners with health insur-
ance? If the stated reason is the support of families, then why not make it possi-
ble to name any single family member? Why not an aging parent or a sibling
who works only part time and so does not qualify under most employers’ health
plans? Foucault’s point is that one reason we think that so much rides on sexual
relations is that we have chosen to make it so. The inference here is that we can
also make it otherwise and change our social relations—for the better.

We need to disaggregate, or unbundle, the set of social goods currently
brought together under the rubric of sex and marriage (or even domestic part-
nership). This insight has important ramifications for our discussion of the in-
terplay between disestablishment and free exercise. Under current social
arrangements we cannot freely practice sex, because we have established it as

central to social relations that have no necessary connection to sex: emotional
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ties, raising and caring for children, living arrangements, financial responsi-
bility.

Although many people experience these intimacies as linked to sex, it is im-
portant to recognize that not everybody wants to have all these intimacies in the
same place. Some people, for instance, may forge their most central intimacies
in nonsexual relationships; although they may take lovers, their enduring emo-
tional support comes through their friendship circles. Perhaps they have even
decided to coparent with someone who is not, and never was, a sexual partner.
And yet, in its privileging of marriage and the marital couple, the state enforces
a particular way of doing and experiencing these important intimacies. Think,
for example, of the myriad legal and social privileges extended to married cou-
ples. Feminist law professors Paula Ettelbrick and Nan Hunter, among others,
point out that marriage establishes a next-of-kin relationship and thus founds a
whole series of interlocking legal rights that include reduced tax liability; inher-
itance rights; survivor’s benefits upon death of a spouse; ongoing legal ties to
children when one of the parents has died; and special consideration in immi-
gration cases (marriage to an American citizen generally gives a foreigner right
to U.S. residency).!! Marriage effectively creates a two-tier system that allows the
state to regulate relationships. Why should anyone have to submit her or his
consensual relationships to the state for either recognition or regulation? Why
should some consensual ways of doing intimacy and family get the stamp of
state approval and others not?!?

As Foucault powerfully states:

We live in a relational world that institutions have considerably impover-
ished. Society and the institutions which frame it has limited the possibility
of relationships because a rich relational world would be very complex to
manage. . . . In effect, we live in a legal, social, and institutional world where

the only relations possible are extremely few, extremely simplified, and ex-
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tremely poor. There is, of course, the fundamental relation of marriage, and

the relations of family, but how many other relations should exist!'

If Foucault helpfully pushes us to disaggregate the social relations we customar-
ily bundle into sex, he is also making a deeper point about ethics. He is con-
cerned that our ethical understandings are bound up precisely in relations that
are not necessarily ethical, but that are socially functional. Foucault wants to dis-
entangle our everyday life from the type of ethics and regulation, including sex-
ual regulation, that reinforces systems of power. The idea that “homosexuality
can end Western civilization as we know it” is based not on the immediate ef-
fects of any given sexual act, but on the belief that sexual regulation is necessary
to ethical existence itself. Amazingly, sex—rather than economics or politics—is
the caliber of social ethics. (Does a society have ethics? Just look at its sex.)
Rubin worries over this problem too, but Foucault’s approach is somewhat
different in that he doesn’t want to remove sex from ethics completely. Rather,
he wants to change our ethical relations.'* Because of our own critique of at-
tempts to privatize sex, we too are hesitant simply to remove sex from the
realm of ethics. Foucault treads close to this privatization when he says we
should remove our “personal ethics, our everyday lives” (emphasis added) “from
other social or economic or political structures.”! It is important not to con-
fuse unbundling the set of relations that currently go along with sexual rela-
tions, especially state-sponsored sexual relations (otherwise known as mar-
riage), with privatizing any or all of those relations. Nor is this a matter of ex-
panding the franchise of state-sponsored marriage to those who cannot
currently marry. To repeat: the state should not and need not be in the business
of endorsing any particular familial form (and then calling it “the family”). The
state should be neutral with regard to familial form. However, this disestablish-
ment in no way requires the state to withdraw from its important supporting

role in providing the necessary means of sustenance—healthcare, child care,
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ensuring a living wage, adequate housing—for its citizens. All these are the nec-
essary prerequisites for freedom, including the freedom to form intimate rela-
tions of our own choosing.

Thus, we want to remove sex from its burden of oversignification, without
turning toward the privatization of sex. We focus on free exercise, on public
practices of freedom, rather than on the privatized freedom of choice offered by
political liberalism and the market. When practices of freedom are emphasized,
ethics is not just about the regulation of relationships or the repression of desires
or the disciplines of the body; ethics is also about the social relations that can be
generated out of interaction. Ethics becomes a project of imagining and enact-
ing forms of life, a project that is not solitary or restricted to a zone of privacy.
Sexual relations as ethical relations should be part of public contestation. But the
focus of this contestation should be what freedom and free exercise mean, not
whether sex is a proper subject of freedom; in a democratic system, all human
relations, including sexual relations, should be the subject of freedom.

One of the reasons to protect and promote freedom is that freedom allows
for the development of moral alternatives. These alternatives are part of the so-
cial good that freedom brings into the world and can help realize the “rich rela-
tional world” dreamed of by Foucault.

Many gay and lesbian social theorists and activists as well as numerous fem-
inist and womanist critics have understood that sex, precisely because it is em-
bedded in interpersonal relations, can help constitute new forms of social life.
Paradoxically, then, the extraordinary moral pressure placed on sex—up to and
including the fact that this pressure bears down especially hard on those whose
sexual practices fall outside the “charmed circle” of a monogamous and repro-
ductive heterosexuality—may also offer opportunities for reimagining the good
life and reshaping social relations. This paradox helps explain why some of the
same people who are leery of moralizing about sex also want to articulate sex’s

values.
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In saying this, we are building on a rich tradition of community formation
and self-making elaborated in and by gay and lesbian communities. For exam-
ple, although gay men are often stigmatized in the popular imagination for their
“promiscuity” and “public sex,” many gay male theorists have passionately de-
fended both and in decidedly ethical terms. Activist and writer Michael Bronski
has even suggested that what worries so many opponents of gay rights is less that
heterosexuals will be recruited into “homosexual sexual activity” than that het-
erosexuals “will be drawn into the more flexible norms that gay people, excluded
from social structures created by heterosexuality, have created for their own
lives.”16 Bronski and others have argued that dissident—or “queer”—sexual prac-
tices have been creative forces for constructing new cultural forms, new patterns
of relations with one another as well as responsibility for and toward one an-
other.'”

In his historical research, Allan Bérubé has charted the important role
played by bathhouses (and other quasi-public sites in which men had sex with
other men) in the development of gay identity and community. He suggests that
“by using the openly gay bathhouses,” gay men learned not only to enjoy hav-
ing sex with other men but also to love, care for, other men. He continues, “At
a time when no one was saying ‘gay is good,’ the creation of an institution in
which gay men were encouraged to appreciate each other was a major step to-
wards gay pride.”!8 In Bérubé’s analysis, then, the moral good of sexual pleasure
became a site for the development of another moral good: ties of affect, care, and
affirmation.

A willingness to take responsibility for each other, which can grow out of
sexual relations, has certainly been on view in both gay and lesbian responses to
HIV and AIDS. In the face of prolonged government indifference, gay men, les-
bians, and their allies came together in the early 1980s to create community-
based organizations across the country, such as New York City’s Gay Men'’s
Health Crisis, that would attend to the particular health and spiritual needs of

145



VALUING SEX

gay men and others living with AIDS. They did so at a time when the govern-
ment refused to recognize the devastating effect HIV and AIDS were having on
gay men. Although sexual conservatives were wont to blame gay men for their
plight—gay men had brought the disease on themselves and now must pay with
their lives, conservatives thundered—gay sexual communities and networks ac-
tually enabled the development of safer sex education programs and local
healthcare initiatives. As cultural critic and AIDS activist Douglas Crimp writes
(and his is a profound challenge to those sexual conservatives, heterosexual and
gay, who would dismiss out of hand the value of gay male sexual communities),
it is these social networks that have allowed gay men to survive not just in the
face of a devastating disease and indifferent state, but in the face also of a hos-
tile world that devalues whom and how we love.!” Gay men knew how to reach
out to each other; the bathhouses and bars that were the site of their sexual net-
works also became places to distribute safer sex information and organize polit-
ically.

Lesbian sexual and social networks too have provided occasions for creating
new cultural forms. With long-time lesbian activist and public intellectual
Amber Hollibaugh, though, we must be careful not to assume that the “history
of lesbian struggles” or the forms of lesbian sexual networks will be the same as
gay mens’.?? Gender and gender-based oppression have been crucial factors in
the development of lesbian sexual ethics. For many reasons, including ideologi-
cal associations between women and “the private sphere,” and the fact that sex-
uality for women has often been marked out as a site of lurking danger rather
than potential pleasure, historically there have not been the same opportunities
for lesbians to develop the sort of public and quasi-public sexual institutions that
characterize gay male sexual culture. Nonetheless, despite and perhaps in some
sense because of material constraints on their public assembly, lesbians have
forged fresh possibilities for doing intimacies, sexual and otherwise. For exam-

ple, social historians Elizabeth Lapovsky Kennedy and Madeline D. Davis have
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documented the rich communities that lesbians developed in the working-class
culture of 1950s Buffalo, New York.2! The histories of such communities are com-
plicated. But the accounts offered by Kennedy and Davis, along with the mov-
ing autobiographical testimony of poet and activist Audre Lorde, who writes
about New York City, also show us that these communities produced alternative
practices of sex and gender that offered some safety and support in the face of
repressive gender, sexual, racial, and class norms.??

Additionally, lesbian sexual ethics has developed alternative ways of doing
kinship. Many lesbians, for example, maintain close ties to former lovers. They
do not understand the formation of a new sexual and romantic partnership,
even a monogamous one, to require jettisoning others with whom they have an
important history of connection, sexual and affective. Here, we can see not only
that sexual intimacy can lead to other kinds of intimacy, but that these other im-
portant intimacies—of friendship and companionship—are not necessarily bro-
ken when a sexual relationship ends. Lesbian affinities of this kind become the
ground for alternative ways of thinking about and doing family ties. Impor-
tantly, these alternative practices of sexual ethics, familial form, and emotional
connection need not be available only to lesbians—or gay men, for that matter.

If lesbian or gay “does” good, then the good it performs is not for homo-
sexuals alone. Rather, the alternative values developed in lesbian and gay sexual
communities offer all of us a deeply ethical vision of the work sex can do to open
up new horizons of possibility between people.??> What is at stake here is noth-
ing less than what kind of social world, what kind of America, we wish to create

and inhabit. Sexual relations are part of this reimagination of the possible.
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Conclusion

Open Endings, Dreaming America

The tolerance of “love the sinner, hate the sin” is antidemocratic. Democracy
has to mean more than coercive homogeneity. For those who are the measure of
the norm there’s no great problem because their values form the center of pub-
lic life and national identity; but for those who are in any way different from
this dominant identity—whether in terms of race, ethnicity, gender, sexuality,
class, physical ability, religion, citizenship, politics, or ethics (in other words, a
lot of people)—to be included in the dream of America requires setting aside,
hiding, or bracketing what makes them different in the first place. Likeness may
be a criterion for membership in private organizations, but it can never be a re-
quirement of belonging in a democracy. How then to resist and challenge ex-
clusion and at the same time change the terms of inclusion? Is it possible to
build a public that allows for robust contestation and radical pluralism, rather
than one split by divisions between those who are the same and those who are
different?

149



CONCLUSION

In order to consider these questions, we must think about sex, and we must
think about sex differently. Relatedly, because sex is so peculiarly linked to reli-
gion in America, to think about sex differently mandates thinking about religion
differently.

As we argue in the first half of the book: If (1) American national identity is
dependent upon a sense of moral purpose, and (2) moral sensibilities are col-
lapsed into religious belief, and (3) sexual behavior is made out to be the last and
best measure of the moral, then (4) religiously derived sexual regulation plays a
formative role in our national life. Nowhere is this sexual regulation made more
clear than in the range of federal and state laws and policies directed at homo-
sexuality. State laws criminalizing consensual sex between persons of the same
sex are held to be constitutional, as is discrimination against homosexuals in
quasi-public organizations like the Boy Scouts, as is the restriction on even speak-
ing homosexuality in the military, as is the refusal to grant gay people the rights
and privileges of marriage.

In the second half of the book, we ask: How could it be otherwise? That is,
if the first half of the book has laid out the problems that we face and their con-
text, in the second we offer alternative visions for politics and ethics. We seek to
reanimate the possibilities for forms of public life that do not just enact a con-
stricted “general public” or fall out into the division between “us” and “them.”
Moreover, because the current structure of public life induces social movements
to reiterate the terms of exclusion, we seek to change not just this phantom
“general public,” but also those social movements that challenge the structure
of the public. Thus, our critique is as concerned with those movements from
“the margins,” including movements for lesbian and gay rights, as it is with the
mainstream. We think that these movements for social change must themselves
change if they are effectively to transform the public. Tolerance is not enough.
Rather, we must radically reorient our understandings and our practices of free-

dom, including sexual freedom.
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CONCLUSION

Sex is not a luxury, but a good: a vital resource for remaking the social and
saving our lives. Crucially, we cannot decide in advance what new forms of so-
cial life and ethical relation alternative sexual praxes might give rise to. The
dream of this book is also the utopian dare of a robust, contestatory, and radi-
cally inclusive America—one that lives up to its promise of freedom and justice
for all.
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