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FOR MY WIFE AND CHILDREN AND OUR FELLOW CITIZENS,

NOW AND IN THE YEARS TO COME

To hear this history rehearsed, for that there be inserted in it no fa-
bles, shall be perhaps not delightful. But he that desires to look into
the truth of things done, and which (according to the condition of
humanity) may be done again, or at least their like, he shall find
enough herein to make him think it profitable. And it is compiled
rather for an everlasting possession, than to be rehearsed for a prize.

Thucydides, The Peloponnesian War
(trans. Thomas Hobbes)
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INTRODUCTION

On July 2, 1785, Richard Price, a prominent British minister, wrote to
Thomas Jefferson in Paris, thanking him for a copy of Jefferson’s Notes on the
State of Virginia. In it, Jefferson portrayed slavery as an antirepublican, cul-
turally corrupting institution that encouraged “unremitting despotism,”
“degrading submissions,” and “a perpetual exercise of the most boister-
ous passions.”” Price congratulated Jefferson on the “wisdom and liberal-
ity” of his sentiments, but questioned whether they were shared by other
American leaders. Price said that he had written a pamphlet advocating
the gradual abolition of slavery that South Carolina leaders had “agreed in
reprobating,” because they regarded abolition as a measure that “will never
find encouragement in that State.” Price asked Jefferson whether it was
therefore “ridiculous” to claim, as Price had, that the American Revolution
was dedicated to bringing an end to American slavery.?

In response, Jefferson provided an optimistic survey of the American
progress of the revolutionary challenge to slavery, which offered the “in-
teresting spectacle of justice in conflict with avarice and oppression: a con-
flict wherein the sacred side is gaining daily recruits . . .” Slavery would be
abolished “in a few years” everywhere north of Maryland, he predicted.
Jefferson admitted that “Southward of the Chesapeak” Price’s pamphlet
would “find but few readers concurring with it . . . on the subject of slav-
ery.” In Virginia, he hoped that young men then being educated would see
slavery as an evil that needed to be extirpated by their generation: “to them
I look with anxiety to turn the fate of this question.”

But Jefferson’s hopes for the progress of abolition were to be disap-
pointed, particularly from Maryland southward. In the early decades of
the new Republic, slavery grew markedly instead. By early 1820, shortly
after the Missouri controversy began, there were ten states with substan-
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tial slave populations, double the number of such states at the time of the
Revolution. There were more than two and a half times as many slaves in
America as there had been when the Revolution began.

During the vitriolic congressional debates over Missouri statehood
in 1820, Senator Jonathan Roberts of Pennsylvania pleaded with his col-
leagues to “restrict” Missouri from becoming a slave state. Roberts warned
them that allowing slavery in Missouri would betray the ideals of the Rev-
olution expressed in the Declaration of Independence, a solemn “covenant
of our fathers” entered into before the “Supreme Judge of the world.” And
he begged them as fellow Christians not to admit Missouri deformed by
slavery, its features hideous and “marred as if the finger of Lucifer had been
drawn across them.”*

Slave state representatives remained obdurate. They insisted that Mis-
souri must be allowed to enter the Union with the right to decide for itself
on slavery (anticipating that it would become a slave state). Thomas Jef-
ferson joined their ranks. In the spring of 1820, he wrote to Congressman
John Holmes passionately opposing restriction, describing it as a betrayal
of the 1776 Revolution’s principles of self-government that was “treason
against the hopes of the world.” In early 1821, he wrote to House of Rep-
resentatives Speaker John W. Taylor, a New York congressman and major
restriction leader, saying that he was not certain that the American empire
of liberty he had hoped to create would be preserved, because the “North-
ern bears [supporting restriction| seem bristling up to maintain the empire
of force.”s

How had slavery survived a revolution that Roberts, like many in the
Founding generation, believed was supposed to end it? How had it grown
to the point where its representatives had the power to defy Northern
efforts to contain it? Why did Roberts and Jefferson take opposing views
of the Revolution’s implications for slavery? Had Jefferson lost sight of
the Revolution’s principles, or had the Revolution’s relationship to slavery
been more complex and equivocal than he had earlier thought? This book
examines these questions as part of a broad reconsideration of slavery’s
place in American politics and law during the early Republic. It seeks to
understand how and why slavery’s long-term presence in much of America
was sanctioned by the Missouri compromises.

By reappraising slavery’s place in early American political life, we can
gain a new appreciation of the relationship between the underlying forces
that shaped early American society and politics, on the one hand, and the
Revolution, the Constitution, and America’s rapid progress toward conti-
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nental empire on the other. This reassessment will provide a clearer sense
of the Constitution’s political limitations, including a better understanding
of the origins and significance of foundational concepts such as federalism
and the tensions in its efforts to govern by majority rule while protecting
minority interests through the rule of law. It will shed new light on the
complex coalition politics of the Founding era. And it will permit us to
obtain a clearer grasp of important shifts in the political terrain of the early
nineteenth century as the nation expanded westward.

To achieve these purposes, this book creates an integrated portrait of
major state and federal political and legal developments related to slavery
during the years 1770 to 1821.° It is not intended as a comprehensive ac-
count either of the entire law of slavery, or of the history of slavery or race
relations, during that period. Nor is it a history of party politics. Instead,
it combines evidence drawn from public law and the history of a series
of pivotal moments in slavery’s evolution to provide a better integrated
account of slavery’s relation to politics and law in the early Republic. It
synthesizes current knowledge in certain areas, and offers new evidence,
analysis, and interpretations in several others. Following is a brief over-
view of the main points of its argument.

The widespread adoption of slave plantation agriculture in British
American mainland colonies with the encouragement of the British Em-
pire gave rise to wealthy slave labor—dominated economies in the southern
colonies by the late eighteenth century. The British and colonial law of
slavery developed largely in support of this aspect of Britain’s imperial
economy. Slavery came under broad legal and political attack just before
the American Revolution, but in the American colonies, the political and
legal results of that attack were mixed, and in important ways reinforced
opposition to Britain. The Revolution itself ultimately strengthened
slavery.

James Madison was correct that after the Revolution, the political inter-
ests of the American regions were often principally divided by whether the
states in them had major slave agricultural economies or not—as Madison
put this, by “[the effects of | having or not having slaves.” The sources
suggest that the Constitution was an effort to finesse this sectional divi-
sion by sharing power between sections. The protection of slavery and
the first sectional division of the West were integral to the Constitution’s
adoption. Slavery was able to expand in response to market forces without
substantial federal government interference for nearly fifty years after the
Revolution.
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Despite Madison’s hopes, the Constitution ultimately failed as a means
for controlling sectional divisions. Sectional tensions were evident as early
as the presidential election of 1796. What temporarily suppressed these sec-
tional divisions was the massive western expansion that began under Wash-
ington and accelerated sharply under Jefferson and his Virginia successors,
accompanied by the rise of Jeffersonian Republican ideology. When the
sections’ expanding settlement paths collided, as they did in 1820, and the
frontiers appeared to close, sectional tensions reemerged.’

The Constitution’s political and judicial means for resolving disputes—
in other words, its rule of law—could not control the conflict between
slave economies and an emerging free-labor, free-land ideology espoused
by the Northern states.® Unlike England, in the early American republic
the law played a relatively dependent role in slavery’s evolution. The rise of
republican government meant that early American courts, facing contin-
ued resistance to their role as constitutional arbiters, either avoided divisive
issues like slavery or deferred to legislatures on them.

Although Northern states engaged in abolition and slaveowners’ rights
to manumit slaves were liberalized after the Revolution, those changes had
little effect on the political environment facing slavery nationally or in the
slave states, or on the course of its westward expansion. On the positive
side, the actions of states that undertook gradual abolition or liberalized
manumission freed about 11 percent of the total American black popula-
tion by 1800. But during the period from 1770 to 1800 alone, the North
American slave population nearly doubled, growing from about 470,000
in 1770 to nearly 900,000 by 1800.

Failure to control slavery’s growth resulted from slave-state efforts to
expand slavery combined with divided northern public opinion about ab-
olition and black equality. Slave states united in seeking to expand slavery
westward. Their early differences over continued slave imports had little
effect on slavery’s development. Northern state abolition laws shifted the
costs of abolition to blacks, and often had major loopholes for years or
were poorly enforced. Such laws represented the most that white majori-
ties were willing to do to assist even those states’ resident blacks, let alone
slaves elsewhere.

The result of these political decisions at the state and federal levels and
their implementation through Jeffersonian Republican-style national ex-
pansion that opposed federal coercion in governing new territory was that
slavery was far larger and politically stronger in the slave states and at the
federal level by the time of the Missouri controversy than it had been in
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1770 under the British Empire. The Missouri compromises, far from set-
ting slavery on a “course of ultimate extinction,” as Lincoln thought, rati-
fied the long-term existence of slavery in a large part of the country. They
left open the prospect that slavery would expand further both through
territorial acquisition and through legislative reversal of the compromises.
In the end, slave states won the “war on the ground” (as opposed to the
rhetorical war), as they had won the war on the ground from the beginning
of the Republic. The controversy meant an end to the rule of law under
the Constitution where slavery was concerned, effectively transforming
it into a sectional “compact” instead. The Constitution’s mechanisms for
allocating political authority and resolving disputes effectively no longer
applied to slavery, and future disputes over it could be resolved only by
political force, rather than by an agreed-upon rule of law.

Much has been written about slavery and politics in early America, but
many aspects of that relationship remain contested.” One important de-
bate over slavery and the Founding focuses on whether slavery was “cen-
tral” or “incidental” to early American politics. The “republican” school
of historiography led by Bernard Bailyn and Gordon Wood treats slavery
as incidental to the republican enterprise, while the “progressive” school,
whose prominent members include Staughton Lynd, sees it as central and
as an aspect of a broader economic, often class-based, analysis of American
politics.” That historiographic divide occasions a series of observations
about this book’s approach and goals.

First, there is a fundamental difference between tracing the evolution
of republican ideology, on the one hand, and understanding the politi-
cal and economic processes that made it possible to create a functioning
early American national government, on the other. While ideology and
the state-building process may overlap or even coincide at times, at others
they may bear relatively little relation to each other. This book focuses
primarily on the nature of the actual political and legal accommodations
made to create and expand the Republic, how slavery influenced them,
and how they influenced slavery. But it also traces continuity and change
in how British and American law dealt with the problem of slavery and
natural rights and their relationship to republicanism, constitutionalism,
and the rule of law during this period.

Second, much of the historiography of slavery is “Whig history” in
British historian Sir Herbert Butterfield’s sense.” It concludes that the
progress of liberty was inevitable or that it necessarily resulted from the
triumph of forces supporting what appear to us today to be just, morally
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right principles. An important purpose of this book is to examine whether
such conclusions can be justified with respect to the survival and growth
of American slavery in the early Republic.

Third, historians from the “republican” and “progressive” schools of
thought are debating a question that is irresolvable for this book’s pur-
poses, because it is not possible to characterize slavery as invariably either
“central” or “incidental” to early Republic politics. By 1770, slavery was a
large-scale (billions of today’s dollars in assets) socioeconomic institution
that was central to slave state agricultural economies and represented one-
third or more of their wealth. As Madison thought, its relation to national
politics was fundamentally driven by those states’ interests. When acute
economic development—related (or autonomy) conflicts that implicated
those sectional interests periodically arose in national politics, slavery be-
came central to their resolution, as in the drafting of the Articles of Con-
federation.

However, slavery was at times incidental to the resolution of major
issues in early American politics, because while such issues had implica-
tions for slave state interests, they also had others much broader than those
interests. An example is the Louisiana Purchase. In 1803/4, there was a
strong national consensus favoring the territory’s acquisition followed by
American settlement, but no equally broad consensus supported excluding
slavery from the purchase. Although slavery’s expansion was raised as an
issue by purchase opponents, that concern was overwhelmed politically
by the nationwide desire for expansion into the territory, and hence was
“incidental” to (i.e., not a central factor in determining) the outcome. As
these examples suggest, to understand slavery’s politics a different analysis
is required.

As historian Peter Onuf’s work over several decades has demonstrated,
early American politics worked quite differently when Americans believed
the political universe (or the national territory) in which they lived was
expanding than it did when they believed they were engaged in a zero-sum
game, because such beliefs strongly influenced Americans’ willingness to
accommodate each other’s sectional interests.” The sectional politics of
slavery is an important case that provides support for this more general
historical conclusion. As Onuf’s work implies, rather than continuing to
debate slavery’s “centrality” vel non to the Founding era, it is preferable to
analyze precisely what effects it had on various aspects of American politi-
cal formation and development. The following detailed description of the
book’s contents also further sketches my analysis.
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Chapter 1 analyzes the effects of the American Revolution on slav-
ery. The chapter describes the institutional situation of American slavery
within the British Empire and the new challenges it faced just before Inde-
pendence. These challenges included the famous English slavery case Som-
erset v. Stewart. The chapter reviews the American reception of Somerset,
providing new evidence that Americans were divided over Somerset and its
perceived effects in the colonies before the Revolution. It begins consid-
eration of the problem of slavery’s relationship to conceptions of natural
rights, ordinary law, and constitutional law in the early Republic. *

During the Revolution, American slavery faced added challenges as
it lost British protection and was damaged by war and legal instability.
Recent historiography has given particular attention to the Revolution’s
effects in challenging slavery and expanding the rights of free blacks.™
Chapter 1 examines the direct effects of the Revolution (as opposed to
socioeconomic conditions) on abolition and fugitive slavery.

But at least where slavery was concerned, the Revolution had a hier-
archical as well as an egalitarian ideological dimension. Americans had
sharply conflicting views of natural rights and their relation to republican-
ism and constitutional law. For many of its supporters, the Revolution did
not unambiguously entail opposition to the institution of black slavery.
The Revolution also shifted the balance of power between the sections. It
was by no means inevitable that the American Revolution would lead to
the extinction of slavery.

Contrary to the traditional view, the Revolutionary era strengthened
slavery as a political institution. In part as a reaction to challenges to slav-
ery, the drafting of the Articles of Confederation was heavily influenced
by slave state interests, and not just in the important area of taxation. Slave
state representatives ardently supported the Confederation’s extreme fed-
eralism. And the Articles included provisions that were specifically de-
signed to protect both the slave trade and slavery itself (particularly with
respect to fugitive slavery) beyond those previously identified by histori-
ans. Slavery’s influence led to government by stalemate.

Chapter 2 examines state experiments in abolition and manumission
during the period from 1780 to 1810. Northern abolition was an important
achievement, but it had profoundly significant political limitations. The
progress of abolition stemmed in significant part from changes in Northern
labor economies and white racism as well as from humanitarian motives
and revolutionary ideology. Some northern citizens were concerned about
competition from slave labor or thought abolition would permit “black re-



INTRODUCTION

moval,” and a majority supported abolition only if it could be achieved at
no cost to them. The chapter provides new evidence on the limited cover-
age and weak enforcement of abolition laws that resulted from this climate
of public opinion. It also offers new information on contemporary views
of the relations among natural rights, property law, and constitutional law
in the context of slavery. The chapter concludes by analyzing northern
unwillingness to protect fugitive slaves before the Constitution’s adoption,
and the adverse effects of Southern slavery law reforms on abolition pros-
pects. It shows that there was very limited political support in the northern
states, and almost none in the southern states, for aggressive national action
to end slavery throughout the country, and that the Constitution’s limited
efforts to combat slavery reflected this climate of opinion.

Historians writing about slavery and the Constitution have addressed
five major questions that go to the heart of our understanding of the Amer-
ican federal republic.” They are, Was the Constitution “proslavery” or
not? Was the Constitution intended to have a moral, social, or “revolution
principles” dimension where slavery was concerned? Were various slavery
provisions of the Constitution essential to the formation of the Union?
Were the Constitution’s slavery compromises part of a larger “grand bar-
gain” that included an agreement regarding the western expansion of the
United States? How did the Constitution’s slavery provisions influence
early American politics? Part 2 addresses these questions. Chapters 3 and 4
examine slavery and the negotiation and ratification of the Constitution.

Several historians and political scientists conclude in recent works that
developments in early American law and politics, particularly the Consti-
tution, provided strong institutional protections for slavery.” Some argue
that the Constitution’s slavery-related provisions (a list that they define
expansively) provided “enormous protections” to slavery, so that the Con-
stitution was “proslavery.” Don Fehrenbacher argues, on the other hand,
that many such claims about the Constitution’s effects on slavery are mis-
taken because it was “open-ended” on slavery.”” He argues that its slavery
provisions (which he defines narrowly) were “marginal” to slavery.” How
is such a discordance of views possible?

In part the problem is one of definition. When used in connection with
the Constitution, the term “proslavery” could mean markedly different
things. It could mean that the Constitution did not permit the federal gov-
ernment to abolish slavery where it existed; or that the Constitution’s pro-
visions politically legitimized the continuation and expansion of slavery;
or that the Constitution provided affirmative legal protection or economic
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support to the institution and its expansion. Finally, “proslavery” could
mean that the Constitution failed to restrain the growth of slavery as much
as some thought then (but especially later) that it should.

This book’s claims that the Constitution was “proslavery” and that it
materially advanced the creation of a slaveholders’ union are based on a
series of conclusions. First, its representation system provided critically
important political protection for slave property (or its then functional
equivalent, the political economies of slave states) through the three-fifths
clause, an issue analyzed in chapter 3. Chapter 3 begins by considering
the overlapping but nevertheless differing motives and objectives of the
Northern and Southern sections for entering into the Constitution. It ex-
amines the political significance of ratification debates over the clause, and
provides new evidence that the long-term impact of the clause on early
American politics was less than sometimes thought.

Second, the Constitution’s other slavery-related provisions, by carefully
preserving the Confederation legal status quo ante on slavery in virtu-
ally all respects, were designed to permit slavery to expand for at least an
entire generation after its adoption, and as a foreseeable result probably
much longer. Chapter 4 analyzes the ways in which the Constitutional
Convention laid the groundwork for expansion of the slave state econo-
mies and of slavery itself. As part of this process, a sectional economic
development side bargain, which included the passage of the Northwest
Ordinance and commitment to the opening of the Mississippi River to
western development, was also reached. In addition, the Constitution was
equivocal on whether slaves were to be treated as property solely under
state law or whether they were regarded as property under federal law as
well. Although slavery was expected to continue to be governed largely
by state law, it was also given unique legal protections by the Constitution
that insulated it against the exercise of both national and state government
powers that could otherwise have been used to control it. The chapter
closes by reviewing other major aspects of the ratification debates over
slavery, particularly debate over whether the Union must be a moral, as
opposed to a political, Union.

Political scientist Mark Graber’s provocative work analyzing the prob-
lem of “constitutional evil” raises important issues about the Constitu-
tion’s relationship to politics and slavery.” This book seeks to historicize
that problem further, particularly in its discussions of how contemporaries
understood the relationship of natural rights and law and the problem of
moral union. Early Americans did not share widely agreed-upon views
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on the relation of natural rights, republicanism, and constitutional law, at
least where slavery was concerned. They reluctantly accepted that a po-
litical union might encompass moral evil. But Americans’ views on such
issues sharply diverged by 1820.

Chapters s and 6 consider the expansion of slavery during the period
1790—1821. Chapter § begins by examining the powerful implications of
major congressional slavery debates during 1790. It expands on the histori-
ography by exploring in detail both the political significance of the exten-
sive proslavery arguments made in those debates by slave state representa-
tives and James Madison’s role as a political “double agent,” seeking to gain
restrictions on the slave trade while protecting slavery and the right of the
slave states to expand westward into new states. Next it analyzes the law
and politics of the Fugitive Slave Act of 1793, and the circumstances sur-
rounding the admission of new slave states and territories. It extensively
considers the Virginia abolition proposal by St. George Tucker, including
the light it sheds on northern antislavery opinion, its analysis of coloniza-
tion proposals by Jefferson and others, and the implications of its failure in
1797. The chapter considers the historical support for the view that “con-
ditional termination” of slavery espoused by leaders such as Jefferson (or
Virginia opinion on slavery generally) might have led to wider abolition.*
It concludes by examining the politics of the Louisiana Purchase, which
led to a sharp expansion in western slavery.

Chapter 6 presents an analysis of the Missouri controversy of 1819—21,
the first major challenge by Northern states to slavery’s further westward
expansion. The chapter explores three major questions: Why did the
Northern states” position on expansion change at this time? Why did the
Northern states, having forced a massive political confrontation, then ac-
cede to the compromise, accepting slavery’s continuance and readily fore-
seeable expansion? How did the controversy alter antebellum politics and
the role of the Constitution in it?

The chapter argues that Missouri was the first “free labor, free land”
conflict over sectional expansion, not an ideological dispute over slavery or
one stemming from free state fears about their penetration by slavery.” Its
analysis relies in part on new evidence about the views and motives of par-
ticipants in the Missouri debates. The Missouri controversy was also im-
portant because the dispute was exacerbated by the emergence of a sharp,
largely sectional, difference of view over what was required to make the
Union a “moral” union where slavery was concerned.

An irreconcilable conflict emerged during the controversy between

I0
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the tolerance essential to federalism and a rising, newly providentialist
nationalism. Northern states increasingly advocated the position that the
Union itself must have a moral foundation beyond popular consent to be
legitimate. That position rejected the expansion of the Union on feder-
alism principles, which for Jefferson and his allies had long been one of
the central premises of the Union. Significant divisions in Northern state
politics, including constitutional disagreements, played a major role in the
outcome of the controversy, as did slavery’s increased political and eco-
nomic power.

The Missouri compromises had implications that extended well beyond
the 1820s, not the least of which was the beginning of what became a ma-
jor political realignment, the Second Party System. The compromises led
thoughtful national leaders to appreciate that where slavery was concerned,
the Union was based on a sectional compact, since the Constitution lacked
agreed-upon moral foundations, allocations of political authority between
different levels of government, and procedures for resolving disputes—the
essential elements of a rule of law. This meant that ultimately agreements
on slavery could be negotiated based only on calculations of political force,
including threatened dissolution of the Union—the antithesis of the rule
of law. This fragile sectional compact permitted the continued division
of territory and jurisdiction between free and slave states until the decade
before the Civil War, when the sectional equilibrium collapsed.

- = CRE

Following is some background on the concepts of slavery, politics, and law
as used in this book. Slavery is commonly described as a legal or economic
system that treats slaves as property. This study transforms property into a
dynamic concept by adding political and historical dimensions to its anal-
ysis. American slavery was historically surrounded by a political and legal
environment that advanced or retarded its growth. The book asks how
slavery’s political environment changed over time, and how the law gov-
erning it influenced or was influenced by those changes.

In describing slavery as an institution, I intend to convey not just that
as law and custom it played a central role in major slave states, but also
that its cohesion was such that its supporters consistently had the ability
to call forth the unified political power of those states to protect it from
political challenge. To put this colloquially, “the word of the slaveholders

was law” in such states. The institution’s power extended beyond the slave

I1
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states, enabling them to weather all significant attacks prior to 1819. Dur-
ing that period, northern politicians often had the option of supporting
slaveholders’ political goals outside the North if doing so would advance
some other significant political objective, without facing any significant
antislavery backlash.

In this climate of opinion in an increasingly democratic republic, court
decisions on slavery often were guided by and intended to support the
choices made by elected politicians. The book does not seek to provide a
comprehensive account of changes in the law of slavery during this period.
It focuses on specific aspects of the law of slavery, particularly state and
federal laws on slavery, involuntary or “bound” servitude, abolition and
manumission, and the treatment of slavery in state and federal constitu-
tions. These topics comprise the “public law” of slavery.

There are two broad emphases in the book’s analysis of slavery law. It
examines the social and political environment in which the law of slav-
ery was embedded, and how lawmakers allocated the sociopolitical costs
of legal change on slavery. It focuses on the realities of law enforcement
rather than on the evolution of legal doctrine (i.e., a tracing of the de-
tailed changes in law over time). The book seeks to understand the “law
in action,” not just the “law in books.” Public opinion is divided about
most laws, and as a result they require both workable enforcement mecha-
nisms and adequate resources for their enforcement. The book examines
whether various laws designed to limit slavery were actually enforced and,
if not, why not.

This study gives particular attention to two aspects of the problem of
historical contingency that arise in the political and legal history of slavery.
The first is the extent to which the actions of individual leaders made a
significant difference in the outcome of various decisions. I agree with Sir
Isaiah Berlin that proper moral judgments about past actions can be made
only after one fully appreciates the actual degrees of freedom—the real-
istic choices—available to historical actors. An important purpose of this
book is to recreate and understand the broader economic and sociopolitical
context in which early American leaders acted on the issue of slavery, to
provide the necessary perspective for such judgments.

The second aspect of contingency in slavery’s history addressed in this
book is whether significant events in its history were contingent when con-
sidered in relation to other important events forming part of that history.
A good example of this type of question is the Philadelphia Convention’s
decision to adopt the three-fifths clause of the Constitution. The book ar-

12
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gues that adoption of the three-fifths clause as part of the Constitution was
virtually inevitable—but that it was inevitable not in some abstract sense
(or considered in isolation) but because of the Convention’s prior decision
to adopt equal state voting in the Senate. Protection of slave wealth was,
in other words, a necessary consequence of the decision to give political
protection through representation to states as entities in the Constitution
without regard to their population or wealth. A final broad purpose of this
book is to analyze this aspect of contingency in considering the course of
slavery’s expansion in the early American republic.

13






PART ONE

Slavery in the American Revolution






1

FROM EMPIRE
TO CONFEDERATION

During the years from 1770 to 1780, as Great Britain’s control over its
mainland American colonies declined and then collapsed, the wealthy and
politically influential imperial institution of slavery became the subject
of unprecedented controversy. The decade’s disruptions had conflicting
consequences for slavery as Americans used their new political freedom on
that issue in clashing ways. But American slavery emerged from the Revo-
lution stronger as a political institution than it had been within the British
Empire just prior to the Revolution. This chapter explores how and why
this occurred. It opens with a discussion of British imperial support for
slavery and its character as an institution in the mainland American colo-
nies shortly before the Revolution. Next, it analyzes a series of challenges
to slavery in the years before the Revolution. Finally, it considers how the
Revolution affected slavery and how slaveholders responded to its stresses,
particularly their role in shaping the Articles of Confederation.’

A major challenge to imperial slavery arose from a court attack on its
legality in England, the closely watched 1772 case of Somerset v. Stewart.
Though it was technically a dispute over slavery in England, the deci-
sion had political effects far broader than its precise legal holding. Lord
Mansfield, the most prominent jurist in the British Empire, used his deci-
sion in Somerset both to announce a novel conception of slavery’s legal
character threatening to slaveholders and to challenge its morality. As an
unintended consequence, it brought slavery’s legality under sharp attack
in some mainland colonies. It contributed to political assaults on slavery,
and added to the chronic problem of slave flight. Slaveholders vigorously
attacked Mansfield’s decision; it often strengthened their preexisting view
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that arbitrary British government policies on slavery and taxation threat-
ened their economic well-being and political freedom.

The obstacles encountered by mainland American slavery in the years
prior to Independence also included widening slave freedom litigation,
struggles over limiting slave imports, and new laws on slave manumis-
sion. Independence brought further threats. The Revolutionary War
sharply increased the number of fugitive slaves, and the need to control
slaves hampered American military efforts. State and Confederation con-
troversies erupted over the use of slaves and free blacks in both the British
and American armies. During the Revolutionary War alone, Vermont and
Massachusetts banned slavery, Pennsylvania began abolition, Virginia lib-
eralized its manumission laws, and Rhode Island banned the out-of-state
sale of resident slaves.

Most historians agree that the Revolution was a turning point in slav-
ery’s history, but they have differed sharply on what it meant for slavery’s
evolution.” The important strides toward abolition and slavery reform in
the war and its aftermath led prominent Americans to think that progress
toward abolition would continue across the United States, yet that did
not happen. Historians have offered varying explanations for this post-
revolutionary decline. Most of these explanations share the view that the
Revolution was an impetus toward abolition, which was then defeated by
powerful opposing counterforces such as white racism or economic self-
interest.

One group of historians sees the Revolution as creating a strong im-
pulse toward freedom for slaves.? Ira Berlin and other historians view the
Revolution’s disruption and black agency as having transformed the basic
conditions of life for both slaves and freedmen.* Others such as Gary Nash
instead conclude that the Revolution either crystallized or was strongly
influenced by white racism, which ultimately defeated its antislavery
thrust.’

William Freehling thinks that the Revolution had equivocal implica-
tions for slavery because many Founders believed that Revolution prin-
ciples of freedom and equality necessarily entailed an end to slavery, but
were “conditional terminators,” willing to end it only on conditions such
as mandatory colonization of freed blacks that made abolition very difhi-
cult or impossible. The result, Freehling concludes, was that the Founders
took important steps toward abolition while nearly simultaneously creat-
ing “bulwarks against antislavery.”
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This chapter takes a different approach to assessing the Revolution’s
impact on slavery. It begins by considering slavery’s ability to resist change,
that is, its staying power as an institution. It asks what benefits for slavery
and disruptions to slavery the Revolution actually created. And it closely
examines how slaveowners and slave states responded to these pressures
when they faced antislavery activism before the Revolution and partici-
pated in framing the Confederation government.

Historians increasingly recognize that slavery emerged from the Revo-
lution stronger as a political institution than it had been within the British
Empire just prior to the Revolution. But, contrary to the view of Da-
vid Brion Davis and other leading scholars, the evidence reviewed here
suggests that this result was not paradoxical.” The Revolution led to the
creation of an American government that was far less capable of control-
ling slavery than the British Empire had been. It shifted the political bal-
ance of power in the new government in a direction strongly favorable to
slaveholders. Revolutionary natural rights and egalitarian ideology had
limited power to undercut slavery in the face of its powerful influence and
of countervailing principles of thought about natural rights and limited
government. The disruptive effects of slave flight and slavery’s interference
with American military operations during the Revolutionary War have
been overstated.

Asaresult, in the crucible of the Revolution, slave state representatives
obtained substantial protection for slavery from the new American gov-
ernment. The exceptionally decentralized federalism of the Articles of
Confederation, ardently advocated by slave state representatives, meant
that the continental government would have no legal power either to
regulate or abolish slavery in the states or, as a practical matter, to control
the slave trade or slave imports. And new evidence suggests that the Con-
federation also agreed in the Articles to protect slaveowners against state
interference with their control over the interstate movement of slaves,
including slave imports and the recapture of fugitives. Slave property was
exempted from the Confederation’s state taxation-quota calculations and
excluded from its state military quotas. As a consequence of having met
slave state demands, the Confederation was capable only of “stalemate
government.” Imperial collapse and political realignment in a decentral-
ized polity in the midst of war had led Americans to take the first signifi-
cant steps toward a slaveholders’ union that preserved and strengthened

slavery.
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AMERICAN SLAVERY IN
THE BRITISH EMPIRE CIRCA 1770

The institution of slavery had a prominent place in the economic and po-
litical affairs of the British Empire and its mainland American colonies just
prior to the American Revolution. A major reason for American slavery’s
strength was its legacy of British imperial support. Slavery was given pow-
erful protection by British and colonial law and policy and was directly
linked to other important colonial institutions of social control.

In 1770, the major slaveholding colonies of the British Empire, or “plan-
tation America,” accounted for 25 percent of the total private physical
wealth of the empire, even though they contained only about 12 percent
of its total population.® Slavery was the “principal means of wealth cre-
ation in plantation America” on the eve of the Revolution.® Crown policy,
particularly in the eighteenth century, was designed to maximize British
investment in colonial slave plantation agriculture, which most contem-
poraries believed necessitated protection for the slave trade and for slavery
as well.

Britain had legalized and subsidized the slave trade beginning in the
mid-seventeenth century.” By 1770, it had firmly supported its impe-
rial slave trade for more than one hundred years. Britain dominated the
eighteenth-century transatlantic slave trade, and its traders made thou-
sands of voyages across the Atlantic during the century. Its participation
in the trade maintained a reliable supply of relatively inexpensive colonial
forced labor while also significantly enhancing British naval power. Most
British supporters of the slave trade agreed with Malachy Postlethwayt
that the trade was an “inexhaustible Fund of Wealth and Naval Power to
this Nation.”" British support for the slave trade in turn led it to protect
slavery, not just in the colonies but throughout its empire, both by provid-
ing military support and by regulating slavery policy.

During the seventeenth and eighteenth centuries, these goals led the
Crown to protect slavery by disallowing several American colonial efforts
to limit slave imports; by carefully regulating and controlling the clas-
sification of slaves as particular types of property in different colonies;
and by approving brutal, repressive colonial slavery laws that minimized
the cost of slaveholding.” But Britain’s intervention in the law and policy
of slavery went beyond its direct supervision of colonial law. As to slav-
ery, Britain departed from its general imperial policy of legal pluralism, or
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“de facto federalism” between metropolis and colonies, and instead sought
to impose a degree of uniformity.

In the eighteenth century, the Crown sought to have English law treat
slaves as uniform “imperial” property, since British investors and credi-
tors thought that they needed predictable legal rules to support what they
perceived as risky investments in the slave trade and colonial plantations.
The Crown’s two chief Law Officers, one of whom later rose to become
Lord Chancellor of England, issued an opinion in 1729 that treated colonial
slaves as property even when they were brought to England. Under that
opinion, their owners could compel them to leave England and return to
slavery. This effectively meant that slaves were “imperial” property, not
just property under the law of individual colonies. The opinion, requested
by slaveowner representatives, was widely published in the colonies.”

The goal of enforcing uniformity also led to one of Parliament’s very
few substantive interventions in the law of slavery in a period of 250 years.
In 1732, Parliament passed a “sweeping” statute that guaranteed uniform
imperial treatment of slave property for debt-recovery purposes in En-
gland and its colonies, overriding all contrary colonial laws. Under this
law, the Debt Recovery Act of 1732, “fiercely opposed” by Virginians,
“Negroes” (slaves) in the colonies were classified as property for purposes
of debtor-creditor relations. Creditors throughout the empire were given a
broad range of remedies to protect their interests in such property. The law
provided special evidence rules in such creditor actions. The act thus cre-
ated a hybrid form of property valid throughout the empire. It effectively
overruled a House of Lords decision that had respected colonial law in this
area. It was the legislative analogue of the 1729 Law Officers’ (or Yorke-
Talbot) Opinion’s conclusion that slave property had a uniform “imperial”
status throughout the empire. The evidence suggests that colonial slave
imports increased as a result.™

Through these policies, Britain sought to protect and encourage slavery
by imposing at least the degree of imperial uniformity needed to support
a smoothly functioning slave property system throughout the empire, de-
spite the existence of a variety of local differences in the law of slavery.
This meant, among other things, that slaves in one part of the empire were
regarded as property anywhere within it. And, as the 1729 Law Officers’
Opinion shows, many thought that this included England itself.

In 1749, the Lord Chancellor of England, Lord Hardwicke (Sir Philip
Yorke), decided that English law would recognize a trover claim for slaves—
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that is, a common-law claim to recover slaves (more precisely, damages
for their withholding) premised on the idea that slaves were property.
Hardwicke held that the law in all colonies must therefore recognize such
claims as well.” Hardwicke’s decision reaffirmed the policy he had helped
to establish in 1729 in the Law Officers’ Opinion, that slave status did not
change when slaves were brought to England. Hardwicke’s position was
shared by at least one leading contemporary legal treatise. Viner’s Abridge-
ment, a prominent treatise first published in 1746, stated that English law
recognized trover claims for “Negroes” and treated as dissenting opinions
on that issue early-eighteenth-century English court decisions holding
that coming to England would end the slave status (if not necessarily the
servitude) of blacks brought there.”

Throughout the first two-thirds of the eighteenth century, the institu-
tion of slavery had the largely unquestioning support of most members of
the British and colonial political, legal, religious, and social elites. Their
adherence meant that during that part of the eighteenth century there
were only minor changes to colonial slavery as a legal and social system
while the American mainland slave population grew significantly and slav-
ery’simperial economic and political influence grew with it. Prior to 1770,
no major British or colonial court seriously questioned the fundamental
legality of either colonial slavery or the slave trade. Political interventions
before then by Parliament and the Privy Council regarding slavery and the
slave trade virtually always favored slavery’s expansion.

Due in part to its strong imperial support, slavery had become a central
economic institution in the mainland American colonies by 1770. Slaves
had become a major economic asset class, with a conservatively estimated
collective market value of about £14 million (about $2.4 billion today).”
Slaves constituted nearly 20 percent of total private wealth in the thirteen
colonies in 1774. Slave prices in the Americas (including the mainland colo-
nies) had steadily increased throughout the eighteenth century, with ex-
ceptions caused primarily by war, an important indication of the growing
demand for slave labor.” The mainland American slave population nearly
doubled between 1750 and 1770, a striking measure of slavery’s growing
economic significance there. By 1770, it had grown to about 470,000.”

But to understand the politics of slavery, it is also quite important to
appreciate that slaves (and related wealth) were very asymmetrically dis-
tributed throughout the American colonies. By 1770, the overwhelming
majority of mainland American slaves were concentrated in five colo-
nies: Virginia, North and South Carolina, Georgia, and Maryland.* Slaves
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were an average of 41 percent of their total populations. Slaves constituted
more than 30 percent of all physical wealth in the southern colonies, which
meant that as a class of assets they were nearly as large a share of southern
wealth as the estimated value of all land in those colonies.*

The major slave-colony economies were built in substantial part around
the use of slave labor, principally in agriculture, often in crops that were
particularly labor-intensive and intended for export. Largely as a result of
slave agriculture, exports from the South in 1770 were roughly so percent
higher in value than exports from the New England and the mid-Atlantic
colonies combined, although the populations of the two areas were equal.”
The slave colonies grew wealthy as a result. “At the time of the Revolu-
tion, total and per capita wealth levels of the slave colonies were far greater
than those of their protofree [i.e., Northern| counterparts.”

In striking contrast, in the eight Northern colonies at about the time of
the Declaration of Independence, slaves constituted only about 4 percent
of the population. In New Hampshire and Vermont combined in 1770,
there were about seven hundred slaves, while in Massachusetts, slave popu-
lation was less than 2 percent of total population. Certain Northern states,
particularly Connecticut and Rhode Island, had comparatively more
slaves; there, between 3 and 6 percent of the population was enslaved.* In
the New England colonies, slaves constituted less than 1 percent of total
physical wealth.>s

In the mid-Atlantic states, slavery was more prevalent than in New En-
gland. There, slaves constituted about 4 percent of total physical wealth,
and about 16 percent of household heads had slaves or servants. For po-
litical analysis, it is also important to appreciate that slaveownership was
not distributed equally geographically or in terms of economic function
within the mid-Atlantic states.® For example, slaveholding was roughly
three times as high in percentage terms in colonial East Jersey as it was
in West Jersey. Certain counties in New York had populations that were
more than 20 percent slave, nearly double the statewide average.”

Some historians argue that despite the limited slave populations of the
Northern colonies, slavery was nevertheless central to their economies be-
cause they depended heavily on sales to markets that existed largely by
virtue of slave-based production. As late as 1770, the British West Indies
accounted for more than half of Northern-colony commodity exports.
This trade had “immense” implications for Northern-colony economic
development in areas such as ports and shipbuilding.*®

This brief sketch of the economic position and geographic distribution
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of American slavery might suggest that although slavery’s influence was
pervasive, it was more deeply economically and politically embedded in
the Southern slave colonies than in the Northern and mid-Atlantic colo-
nies just before the Revolution. As the later history of gradual abolition
suggests, there is considerable truth to this observation. But British policies
supporting and protecting colonial slavery to some extent masked these
important regional differences. Two important aspects of British policy
were the relative uniformity and broad social reach of the law of slavery.

In 1770, under British policy slavery in most colonies was “classical”
chattel slavery, though there were various differences in colonial slavery
laws.* Chattel slaves were deemed to be property for many legal purposes,
and normally lacked civil rights of any kind.* (See appendix A.) The wide-
spread adoption in British and colonial law of property-law principles as
a basis for slavery law meant that slaveowners would have the widest pos-
sible markets for slave property, the strongest possible legal protection for
it, and the fewest legal impediments to its use. But slavery’s influence on
colonial society was broader than even its imperial military and policy
support, economic prominence, or protection through the law of slavery
would suggest.

American slavery was not just a brutal, oppressive labor system. As his-
torians have shown, it was a multidimensional institution of social control.
In the mainland colonies, it served as a means of enforcing racial separation
and subordination, of limiting the cost of poor relief for the unemployed
and disabled, and of controlling crime.” These social-control functions
of slavery embedded it deeply in American culture. But the reasons for
colonial elite support of slavery went well beyond its substantial profit-
ability and usefulness as a means of social control of blacks. As Edmund S.
Morgan famously showed for seventeenth-century Virginia, slavery had
profound social class and racial implications that had the potential to influ-
ence the basic structure of white majority politics.*

Colonial law supported and reinforced slavery’s social- and political-
control functions. Slavery was deeply interwoven with the poor-law sys-
tem, virtually the only form of social-welfare provision that existed in the
eighteenth century. Slaveowners’ ability to manumit slaves was often sig-
nificantly restricted by poor-law requirements, and slaveowners were re-
quired to support aged or infirm slaves to avoid poor-relief costs for other
taxpayers.® Because colonial poor-relief laws typically made assistance for
indigent residents a local responsibility, jurisdictions eager to avoid this
taxation burden responded with stringent rules denying residence rights
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to strangers such as runaway servants and slaves.** Slaveowners often had
alegal duty to prevent crimes by their slaves and could be fined for failure
to prevent them.*

In 1770, colonial slaveowners had the right forcibly to recapture a fugi-
tive slave wherever the slave was found.** An owner could recapture a fu-
gitive slave in another jurisdiction either by self-help or by seeking official
assistance and making a claim for the slave. William Blackstone described
this right’s contours in English common law, terming it a right of “re-
caption.”” English court decisions confirmed the existence of the right
of recaption for slaves throughout the American colonies.”® To protect
slaveowners, the laws of several colonies made it unlawful to harbor fugi-
tive slaves, and statutory rewards were given for their return. New Jersey
adopted such legislation by 1694.%

Some of the harshest criminal punishments known to the law were
placed there to prevent slaves from becoming fugitives. At least one colony
permitted fugitive slaves to be proclaimed outlaws and as such to be killed
with impunity, and provided for harsh punishments in cases of flight, in-
cluding bodily dismemberment, in order to “terrify” slaves.* Slave con-
spiracies and rebellions, which inevitably involved flight, were deemed
felonies, punishable by harsh penalties, including death in Virginia and
North Carolina.# These draconian laws sought to hold down the cost of
slavery by avoiding significant costs to slaveowners. The statutes reflected
legislative recognition that the profitability of slavery depended in part on
preventing large numbers of slaves from becoming fugitives.

Before the Revolution, no American colony provided any substantial
legal protection to fugitive slaves against efforts to recapture them.* More-
over, in some colonies officials were required by law to assist slaveowners
from other colonies, as well as those in their own, in recapturing their
slaves.#* Colonial newspaper advertisements show that slaveowners ex-
pected that citizens in their own colony and in others would assist in recap-
turing their fugitive slaves for a suitable reward.* At the time, there was no
legal doctrine within English or colonial law that would have emancipated
fugitive slaves fleeing from one British colony to another. Nevertheless,
there were well-known circumstances in which a fugitive slave could be-
come free. Since the end of the seventeenth century, Spanish Florida had
emancipated fugitive slaves from the English colonies who converted to
Catholicism. As a result, Berlin concludes that Spanish Florida had become
notorious as what he calls a “magnet” for fugitives.*

Yet despite slavery’s economic and political importance to the British
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Empire, by the mid-1760s, legal and political challenges to it were begin-
ning.* By then, British law had developed to the point where slaves were
sometimes able to seek their freedom through court actions, rather than
by risking death through flight. And American colonies were increasingly
seeking to curb slave imports and considering liberalized slave manumis-
sion in the decades before the Revolution.

COLONIAL LEGAL AND POLITICAL
CHALLENGES TO SLAVERY

By the mid-eighteenth century, throughout the empire the law recognized
an exception to the general rule that slaves were “rightless” persons: slaves
could challenge the legal basis of their captivity, though only on narrow
grounds. There were numerous court actions seeking freedom for individ-
ual slaves in the decades just before the Revolution, both in England and in
the United States. As historian John Wood Sweet concludes, the changing
character of these challenges over time provides evidence of increasing
political strains on the institution of slavery. By the 1770s, some of these
cases involved lengthy legal battles that embroiled all of the major politi-
cal institutions of an entire colony, while others involved challenges to the
scope of slavery in an entire jurisdiction. A good example of the former
is the extensive legal efforts of Henry Marchant, a prominent Rhode Is-
land attorney (who eventually became its first United States federal district
court judge), on behalf of a Connecticut slaveowner in Randall v. Robinson,
a case discussed by Sweet.*’

Beginning in the late 1760s, Marchant was forced to spend five years
trying to obtain legal authority for his client John Randall, a Connecticut
man, to purchase several Rhode Island slaves from the estate of Susan-
nah Hazard. As shown by her will, Hazard’s clear intent had been that
her slaves, an African American woman named Esther and her children,
would be freed when she died, but her will did not provide for the filing of
a manumission bond required by law before the slaves could be freed. Af-
ter Hazard died, the slaves were sold to Randall by her executors instead,
because her heirs wanted the money from the sale. Then in late 1768, a
prominent abolitionist attorney, Matthew Robinson, personally provided
the manumission bond to protect the slaves, seeking to block their sale to
Randall by freeing them.

In 1769, Marchant therefore sued Robinson personally, bringing an
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action of trover and seeking large damages as a means of trying title to
the slaves, in Randall v. Robinson. Robinson represented the slaves’ interests
without charge. Before the case was resolved in 1774, Marchant had been
forced to make three successful appeals to the Rhode Island legislature to
maintain favorable jury verdicts for Randall and to overturn court rulings
against Randall that would have freed the slaves or granted them new tri-
als. On Marchant’s last appeal, in 1774 the legislature effectively ordered
the court to enter judgment for Randall, which it then did. The case’s
tortuous course, pitting the courts against the legislature and popular ju-
ries, makes clear the wide gulf between popular opinion and elite judicial
opinion in Rhode Island regarding slavery at the time.**

There was considerable colonial slave freedom litigation in the 1760s
and 1770s. Legal historian Robert Cover analyzes such freedom suits in
Massachusetts, where he found that juries were “somewhat notorious” by
1765 for favoring slave freedom, and in Virginia.* Sweet notes that histo-
rians have also found freedom lawsuits in New England, New Jersey, and
Pennsylvania, and he analyzes several significant freedom cases in Rhode
Island.* Another freedom suit, involving Peter Lee, a fugitive slave from
Massachusetts, was heard in 1764 in New Castle County, Delaware.” Lee
contended that he had been born free in Massachusetts, but had been en-
ticed to Delaware and then sold into slavery. The court agreed to con-
sider his claim. In most of these freedom cases, challengers accepted the
legitimacy of slavery as an institution, but argued that a particular slave or
slaves had been freed as permitted by law (e.g., manumission), or had been
illegally enslaved.

However, as Cover concludes, some slave freedom cases in the 1770s also
posed novel challenges to the scope or regulation of slavery within an en-
tire jurisdiction, and in those cases some courts demonstrated an increased
willingness to place restraints on slavery. In 1770, in Howell v. Netherland,
the Virginia Supreme Court summarily rejected a fundamental attack on the
legality of slavery by Thomas Jefferson, a challenge Jefferson had made the
basis of his effort to free a slave.’* In 1772, however, the same court in Robin
v. Hardaway rejected the argument that Native Americans were slaves in
Virginia. The court based its decision on its review of the history of Vir-
ginia’s slavery laws, in the face of an allegedly long-standing custom that
Native Americans could be held as slaves there.’

Similarly, in Randall v. Robinson, the court appeared willing to “inter-
pret”—that is, effectively to alter—Rhode Island law to give effect to the
testator’s intent to free her slaves despite the fact that the contested will’s
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manumission directions did not technically comply with Rhode Island law
(noncompliance meant that the slaves would not have been freed and could
therefore be sold). The court’s position showed a newfound willingness to
favor freedom for slaves over the normally sacrosanct financial interests of
white heirs, and its tenaciousness in persisting in its position in the face of
legislative reversals was quite striking.

In an equally remarkable unreported 1773 case, the Rhode Island Su-
preme Judicial Court, on its own initiative, ordered an investigation into
the circumstances of the original capture in Africa of several slaves brought
to Rhode Island. The court then declared them free and ordered their
return to Africa after concluding that they had been kidnapped by Rhode
Island slave traders.** As these Rhode Island and Virginia cases show, co-
lonial courts in the early 1770s were willing to constrain slavery in at least
some respects. And in the years before the Revolution, colonial legislatures
were also increasingly seeking to limit slave imports. Those efforts were
often frustrated by British policy, but they usefully illustrate the complex-
ity of antislavery opinion and coalitions before the Revolution.

Just before the Revolution, significant numbers of colonists regarded
the African slave trade and resulting slave imports as unmitigated evils
both for Africans and for Americans. As legal historian Lawrence Fried-
man concludes, there was “widespread agreement that the slave trade was
an abomination . . .”*s Slave-import taxation laws were virtually the only
laws limiting slavery enacted prior to the Revolution. Such import taxes
(some of which amounted to bans because their rates were so high) in both
Northern and slave states frequently were supported by coalitions. Op-
position to the slave trade and antislavery motives played a significant role
in support for import limits. But prominent members of those coalitions
sometimes had motives other than opposition to slavery for supporting
them, as the following examples from Pennsylvania, New York, and Vir-
ginia illustrate.

In 1761, Pennsylvania imposed a restrictive £10 duty on the importation
of slaves (today, this would be somewhere in the range of $1,250 per slave,
or perhaps 20—25 percent of the slave’s market value). The duty was justified
in part by the argument that preventing slave imports would protect white
laborers who could provide military service, while slaves could not do so.
The duty was imposed over the opposition of Philadelphia merchants who
argued that slaves were needed to meet labor demand.’® Because the 1761
duty amount was a significant fraction of total slave prices, it is likely that
the purpose of that duty was not simply to produce revenue, but also to
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curtail demand for slave imports. In 1773, Pennsylvania increased its duty
to £20, a clearly prohibitive level; the increase was disallowed by the Brit-
ish Lords of Trade in 1774.%7

New York chose to base its more relaxed eighteenth-century slave-
import duty laws on a discriminatory rate schedule designed to prevent
the importation of slaves deemed socially undesirable. These were slaves
from the West Indies and other colonies that New Yorkers believed should
be discouraged from supplying “the Refuse of their Negroes.” Historian
Arthur Zilversmit describes the reasoning behind New York’s approach:
“The West Indian planters, the New Yorkers bitterly observed, sent them
slaves who would have been executed for their crimes ‘had not the Avarice
of their Owners, saved them from the publick justice by an early Trans-
portation into these Parts, where they not often fail of repeating their
Crimes.””s®

New York writing just before the Revolution illustrates the sharp po-
litical distinctions drawn at the time between slave imports and slavery.
A 1773 essay strongly favoring a tighter New York ban on slave imports
distinguished it from the undesirable abolition of slavery. The writer
claimed that even New Yorkers who were “enemies to slavery” not only
understood that immediate emancipation would be “impracticable, as it
affects property too much,” but also believed that “it would be actually
detrimental both to society in general, and to the persons thus made free
in particular.” Emancipation would harm society because it would drive
up poor-relief costs.*

Virginia’s prerevolutionary efforts to limit slave imports were based on
opposition that “came initially” from “large slaveholders of the Eastern Sea-
board” who hoped to obtain “thereby a monopoly position in the supply
of slaves with consequent high prices.”® This conclusion is supported by
the reaction to leading Virginia slaveholder and politician Richard Henry
Lee’s effort to tax slave imports to Virginia. During the Seven Years’ War,
Lee proposed a 10 percent import duty on African slaves imported into
Virginia in order to raise revenue. According to his biographer,

New gentry men and small planters . . . denounced the plan be-
cause it would force them to pay higher prices for their slaves to
large planters who already had a surplus slave population. . . . Oppo-
nents . . . criticized Lee by suggesting that his motivation was to in-
crease his own fortune by selling his slaves without having to worry
about competition from slave traders. . . . The governor [Fauquier]
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summarized the dispute . . . as a “contest” between “the old settlers
who have bred great quantities of slaves and who would make a mo-
nopoly of them by a duty which they hoped would amount to a
prohibition” [and others].

The proposed duty failed to pass the House of Burgesses.”

A recent study of Virginia slavery concludes that “at least from the
1760s Virginia leaders tried to curtail the slave trade in order to strengthen
their economy.”® British leaders at the time saw the effects of such cur-
tailment quite differently. King George III instructed the royal lieutenant
and governor general of Virginia in December 1770 to disallow any future
increase in slave-import taxes there similar to the one that had been disal-
lowed by the Privy Council in 1769. But he also specifically instructed the
Virginia governor that “upon Pain of our highest Displeasure” the gover-
nor should veto any other law “by which the Importation of Slaves shall
be in any respect prohibited or obstructed.” British policy was to require
Virginia to remain open to slave imports, whether Virginia wanted to do
so or not. Among the reasons given in the king’s instructions were that
curtailment of slave imports would harm the “Cultivation and Improve-
ment” of Virginia and “prejudice and obstruct as well the Commerce of
this Kingdom . . .”%

Britain saw the effects of slave-import limits as detrimental to Virginia’s
and Britain’s economy, while Virginia slaveowners saw them as positive.
The eventual 1778 Virginia slave-import ban was a continuation of ear-
lier efforts to protect Virginia’s slave economy that “arose more from the
economic interests of eastern Virginia’s elites than from the ideals of the
Revolution,” though both motives contributed to the ban.* Because they
would benefit from such political “rent seeking,” which aided existing
slaveowners by artificially increasing slave prices through restrictions on
slave supply, major slaveowners like Virginia’s George Mason could sup-
port import bans while also opposing abolition.*

British policy barring colonial slave-import limitations protected the
interests of British slave plantation investors, slave traders, and colonial
slave purchasers in maximizing the supply of slaves at the lowest pos-
sible prices. But British policy also harmed colonial economies by de-
pressing slave prices and tax revenues, so it was unpopular in places like
Virginia and South Carolina. It was equally unpopular in other colonies
that wanted to ban slave imports for other reasons, such as protecting

white laborers or encouraging white immigration, or from humanitar-
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ian concerns about the slave trade. And British policy on slavery itself
was beginning to change just before the American Revolution in ways
that would also prove threatening to American slaveholders. The clearest
indication of this potentially far-reaching shift in the direction of policy
was the most notorious prerevolutionary slave freedom case of all, the

1772 case of Somerset v. Stewart.

THE SOMERSET DECISION AND ITS AFTERMATH

Somerset v. Stewart directly challenged the legitimacy of slavery as an im-
perial institution.® In that case, the English Court of King’s Bench, in an
opinion by Chief Justice Lord Mansfield, decided the fate of a fugitive
slave, James Somerset, who had been brought to England from America
by a high British North American customs official, Charles Steuart (or
Stewart). Some time after coming to England, Somerset fled and was then
recaptured by slave hunters. Somerset was in chains aboard a ship in Lon-
don awaiting transportation to Jamaica for sale when the action seeking his
freedom was brought.

It was generally understood from the outset of the case that Mansfield’s
ruling might create a precedent that would affect as many as fifteen thou-
sand blacks then held in “near slavery” in England, and could even be broad
enough to affect slavery in the colonies. As a result, the case was argued by
the leaders of the London bar, and the defense of the slaveholder’s position
was directly controlled by West Indies slaveholding interests. Mansfield’s
decision consisted of a series of rulings (or “holdings”) that had broad,
disruptive implications for imperial, not just English, slavery. In some re-
spects, this was probably a result more of surrounding prerevolutionary
political circumstances than it was of Mansfield’s intentions.

Mansfield held that Somerset’s status in England was governed by En-
glish law and not by colonial law. It was of profound importance to the
history of slavery that in so holding Mansfield conceived of a slave primar-
ily as a person whose legal status was slavery, not as a form of property.
Mansfield apparently thought of slavery as an extreme form of master-
servant relationship (though slaves were regarded as property for certain
legal purposes). Because slavery was a status, its character could change as
a slave moved from one jurisdiction to another, depending on the new ju-
risdiction’s laws. As Mansfield was aware, this novel conception of slavery
rejected an important aspect of the eighteenth-century British imperial
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slavery policy created by Mansfield’s mentor, Lord Hardwicke, that the
status of slaves brought to England did not change in England.”

Mansfield’s decision devalued slave property by rejecting slaveowner
contentions that slavery had a uniform character throughout the empire,
determined by its status as property under colonial law. He also rejected
the idea that slavery had any foundation in natural law, holding that it
could be legitimated solely by positive law (i.e., statutory law or its equiva-
lent in express, exceptionally long-standing custom). Under both English
law and the law of nations, Mansfield concluded, the legality of slavery,
an “odious” condition, was to be determined solely by positive law, as
opposed to common law. As Mansfield put this, deliberately emphasiz-
ing the breadth of his conclusion, “in no country or age” can the origin
of slavery “be traced back to any other source.”®® That conclusion raised
substantial questions about slaveowner rights to compensation if slavery
were curtailed or ended.® And if colonists possessed English constitutional
rights (as they increasingly asserted), that holding implied that in the colo-
nies slavery would exist only if it were established by positive law.” If so,
Somerset itself might operate to bar slavery in some colonies.

Finally, Mansfield held in Somerset that English law did not permit any-
one held in servitude, even someone claimed as a slave, to be taken forc-
ibly out of the country. Again assuming that colonists had English rights,
this holding implied that a colonial fugitive slave could not be forcibly
recaptured in and then removed from another colony. If a slave’s status
depended solely on positive law, the decision in Somerset would also have
meant that a Virginia fugitive slave who fled to a free jurisdiction could
have become free. Unlike the situation before Somerset, a Virginia slave-
owner would have had no claim to the slave in the free jurisdiction.”

In areas other than slavery, eighteenth-century British imperial policy
was a form of de facto federalism, because it usually respected legal diver-
sity between the metropolis and the colonies. Mansfield’s decision adopted
a federalist approach for slavery, implying that slavery was legal in some
colonies even though unauthorized in England. A rule recognizing legal
diversity would potentially allow each colony (subject to British imperial
authority) to decide for itself whether it would recognize slavery or protect
fugitives. But Mansfield’s decision also removed any doubt that if Parlia-
ment chose to limit or end the slave trade or colonial slavery, it could do so,
and meant that colonial slaveholders could not argue that their property or
contract rights prevented such action.”

Mansfield’s decision also had considerably broader political ramifica-
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tions, whether he intended all of them or not.” The political impact of
Somerset was not limited to England, although many historians conclude
that it was intended as a legal matter only to apply to slavery there. The
decision ignited a substantial controversy in the American colonies. The
wider political implications of Somerset were even broader and more im-
portant than its direct legal effects.

The decision was bitterly attacked by colonial slaveowners in the 1770s
as a surprising and destabilizing reversal of at least half a century of prior
English law, which they argued (with some justification) had deemed
slaves “imperial” property with a largely uniform status throughout the
empire.”* West Indian slaveowners attacked the Somerset decision because
they thought that it would damage colonial slavery, not because they cared
about whether slaves could be brought to England. Pamphlet wars regard-
ing the decision erupted in England, and opposing pamphlets were adver-
tised for sale in the mainland colonies.

The arguments and decision in Somerset were widely reported in the
mainland colonies. A survey of twenty-four operating colonial newspapers
for which a full year’s editions have survived (out of a total of thirty-two
operating papers) showed that twenty-two out of the twenty-four news-
papers contained reports of the arguments, an account of the decision,
or both. The longest such coverage consisted of well over two thousand
words.” This extensive transatlantic reporting shows that it was widely
believed that the Somerset decision could have colonial impacts. Events in
the colonies after Somerset provided several forms of immediate and vivid
evidence of the decision’s mixed but potentially powerful implications
for colonial slavery and politics: new slave freedom litigation, slave flight,
strongly intensified political debate over slavery, and reinforcement of
slaveholder antipathy to Crown policy on slavery and taxation.

Some colonists believed that Mansfield had decided that English com-
mon law prohibited slavery not just in England but wherever that law ap-
plied. Significant numbers of colonists believed English common law ap-
plied throughout the colonies, at least where English fundamental rights
were concerned. As a result, in Massachusetts, Somerset was cited as legal
authority supporting a slave’s suit for freedom in a 1774 case. This meant
that the slave’s attorney contended that the decision’s principles were in-
tended to apply in Massachusetts. That claim would in turn necessarily
have been founded on the further arguments that Massachusetts had no
positive law establishing slavery, and that under Somerset, this meant that
slavery did not exist there.” The continuing political force of this line of
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reasoning in the prerevolutionary debate over slavery (and over the jus-
tifications for colonial resistance to British rule itself) can be seen in the
eloquent argument made by a Pennsylvania writer in mid-1774:

We declare with a joint voice, that ALL the inhabitants of America are
entitled to the privileges of the inhabitants of Great-Britain; if so,
by what right do we support slavery?—The instant a slave sets foot
in England, he claims the protection of the laws, and puts his master
at defiance; if British rights extend to America, who shall detain him
in bondage? . . .

I contend that, by the laws of the English constitution and by our
own declarations, the instant a negro sets his foot in America, he is as

free as if he had landed in England.”

This writer contended that if colonists insisted that their possession of
British rights meant that they were exempt from “the controul of Parlia-
mentary power,” to be consistent they must also accept that the same Brit-
ish laws and constitution that protected them from Parliament abolished
slavery in America as well as in England. If not, there would be no reason
for the people of England to respect the colonists’ own rights.

Others in both England and the American colonies took the narrower
view that in Somerset, Mansfield had decided that slaves became free upon
coming to England.” In the colonies, slaves from Massachusetts to Virginia
appear to have been encouraged to seek their freedom by the decision.”
According to historian William Wiecek, some Massachusetts slaves sued
their masters for freedom and back wages based on Somerset.* A recent
account of the Massachusetts reaction to Somerset reports that slaves in Bos-
ton petitioned the legislature for their freedom in 1773, asserting that they
had a natural right to freedom that had not been abrogated by contract
or positive law in Massachusetts, a position that may have been based on,
and in any event was certainly consistent with, Somerset.” At least some
Virginia slaves who learned of the decision concluded that it meant they
would be free if they could escape to England. As historian Paul Finkelman
describes these events, “One Virginia slave attempted ‘to board a vessel for
Great Britain . . . from the knowledge he has of the late Determination of
Somerset’s Case.” Another Virginia master complained that his runaways
were bound for England ‘where they imagine they will be free (a Notion
now too prevalent among the Negroes, greatly to the vexation and preju-
dice of their Masters).””® When one combines the Massachusetts and Vir-

ginia accounts, it seems fair to conclude that among slaves the word about

34



FROM EMPIRE TO CONFEDERATION

the Somerset decision had “gotten around” from one end of the colonies to
the other.

But in the longer run, Somerset’s implications went well beyond contrib-
uting to slave freedom litigation and slave flight. It quickly became part of
an expanding American colonial debate over slavery and encouraged anti-
slavery action.* Reactions to the decision in the American colonies ranged
from approval to determined opposition. The decision strongly interested
American abolitionists, who participated in an ecumenical transatlantic an-
tislavery network. A key member of that network was Granville Sharp, a
leading English abolitionist who had been a principal force behind English
legal actions against slavery in the 1760s and 1770s that had effectively set
the stage for Somerset. Sharp promptly sent information about Mansfield’s
decision and related English political developments to fellow antislavery
activists in the American colonies, who soon took advantage of it in their
antislavery publicity and legislative action.

In a widely circulated pamphlet first published in 1772 in Philadelphia
and then republished in Boston, Sharp’s Philadelphia ally Benjamin Rush
gleefully seized upon Somerset to support his argument that American po-
litical freedom was inextricably intertwined with freedom for slaves. He
relied on the decision as evidence that Britain intended to abandon its sup-
port of slavery: “We have the more reason to expect relief from an appli-
cation [to bar slave imports]| at this juncture, as, by a late decision in favor
of a Virginia slave at Westminster-Hall, the clamors of the whole nation
are raised against them [slave importers].”** Anthony Benezet, a promi-
nent antislavery writer based in Philadelphia, received Sharp’s information
and provided the materials to prominent New Jersey attorney Samuel Al-
linson.* Encouraged by Mansfield’s decision, Allinson and his allies soon
undertook legislative abolition efforts.

American slaveholders reacted to Somerset either with criticism or with
public silence.*® There were attacks on the Somerset decision published
in Rhode Island, Connecticut, Massachusetts, and Virginia newspapers,
some of them quite extensive.”” One British newspaper’s “correspon-
dent’s” views were widely reprinted in American newspapers. He argued
that Somerset was wrongly decided because colonial slave property must
be treated as imperial property that retained its unchanging character as
property even as it changed jurisdictions.

This Cause seems pregnant with consequences extremely detrimental

to those Gentlemen, whose estates chiefly consist in slaves; It would
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be a means of ruining our African Trade. . . . [I|f the purchase of the
slaves was . . . made in countries which allow of the traffic, then our
Correspondent strenuously asserts, that no change of climate can
abrogate the bargain; for it appears at first sight incongruous to sup-
pose that a change of climate [jurisdiction] can deprive a person of
that property, for which he gave a valuable consideration.*

A 1774 South Carolina pamphlet attacked Somerset as a dangerous in-
road on South Carolina laws and customs. “A Back Settler,” its anonymous
author, clearly referring to Somerset, accepted that English law now freed
anyone of “human Form” who came to England, resulting in a “general
Manumission of Negroes” there. Back Settler used this doctrine, which
would “complete the Ruin of many American Provinces, as well as the
West India Islands” if adopted there, as an important reason why Americans
would not want to adopt all English liberties as his fellow colonists were
now claiming should be done.”

Although press coverage alone is a limited measure of public opinion,
the Virginia press coverage of the decision suggests that slavery opinion
there may have been somewhat divided. A prominent Virginia newspaper
published a detailed attack on Somerset.”” But another newspaper there re-
printed an anonymous comment challenging Parliament’s authority to le-
galize slavery in England, though on grounds that many Virginians would
probably have rejected. The author argued that “the Laws of God” required
that “a Negro cannot be less free than a man of any other Complexion,”
and that permitting enslavement of blacks on racial grounds would inevi-
tably lead to its extension to “every mulatto,” and then “the Portuguese”
and “the French,” and even the “brown complexioned English.”*"

One observer claimed that the Somerset decision would threaten colonial
slaveowners because massive freedom litigation would result, especially in
the West Indies. This “correspondent’s” views appeared in New York and
Massachusetts newspapers: “The late decision with regard to Somerset the
Negro . . . will occasion a greater ferment in America (particularly the
islands) than the Stamp Act itself; for slaves constituting the great value of
(West Indian) property (especially) and appeals from America in all cases
of a civil process to the mother country, every pettifogger will have his
neighbor entirely at his mercy. . . .7

But the political implications of Somerset went far beyond the possibil-
ity of further freedom litigation, as can be seen from the reaction to the
decision of a well-informed colonial official, Henry Marchant. Marchant,
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the attorney for the slave purchaser in the Rhode Island slave freedom case
discussed above (Randall v. Robinson), had gone to England as the colonial
attorney and agent for Rhode Island in 1771. While in London, Marchant
personally attended the early 1772 opening court arguments in the Somerset
case. An experienced attorney trained in Massachusetts, Marchant con-
cluded that the arguments made by Somerset’s attorneys for his freedom
would apply just as well in the colonies as in England, a conclusion that
would have been very threatening to any colonial slaveholder.” Marchant
saw no legal distinction between the British slave trade, which was unques-
tionably legal under English law and thus essentially unchallengeable un-
der colonial law, and the use of a slave in a business, which he thought was
under attack in Somerset. He saw the abolitionist argument in Somerset as a
mere “plausible pretence” to “cheat an honest American of his slave.”**

Both Henry Marchant’s reaction and the published attacks on Somerset
provide evidence that American slaveholders thought that the decision was
an arbitrary ruling that destroyed their valid property rights. This unfairly
deprived Americans of their “honest” property, and made them second-
class subjects. For slaveholders, this made Somerset a direct and wholly
unpalatable parallel to British legal scholar (and Mansfield ally) William
Blackstone’s conclusion, in his widely read Commentaries on the Laws of En-
gland, that the American colonies had been British conquests, and therefore
were not governed by (or protected by) English common law.s

Somerset also created an important problem of political “jurisdiction”
for slaveowners. As is well known, Mansfield’s views on parliamentary
supremacy and virtual representation were anathema to many Americans.
But they would have become of immediate practical concern to colonial
slaveholders when he made English slavery, and quite probably imperial
slavery as well, subject to future parliamentary control in Somerset by de-
nying that courts had authority to authorize it because slavery was purely
a creature of positive law.*° There were immediate practical consequences
of this shift in “political jurisdiction.” While Somerset was under consider-
ation, in May 1772 Parliament declined a request by slaveowners to legis-
late to legalize slaveholding in England. Parliament’s action, like the result
in Somerset itself, showed that antislavery activism was having some success
in England.”

American slaveholders were thus threatened by Somerset with diminished
imperial protection for slavery—through threatened invalidity of their
property rights outside their colonies and even inside some colonies—at
the same time that Britain was blocking their own colonies’ policies in-
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tended to maintain slave prices by limiting imports through taxation. But
in American slave colonies, white majorities sought to end arbitrary Brit-
ish government policy on slavery not by abolishing slavery, but by insisting
on local autonomy over it, including its taxation.

Thomas Jefferson’s opinions on slavery in his Notes on Virginia notwith-
standing, many American slaveholders just before the Revolution had no
great qualms about considering existing slaves as property, as their colonies’
laws and customs had done for more than a century. As Jefferson himself
explained to a correspondent many years later, few prominent Virginians
doubted then that slaves were “as legitimate subjects of property as their
horses and cattle.””® Consider, for example, the conduct of Richard Henry
Lee, the Virginia leader who moved the formal congressional resolution
declaring American independence in June 1776. There is no evidence that
Virginians had thought it ridiculous for Lee to conduct a public parade in
Virginia against the Stamp Act’s “chains of slavery” while literally using
his slaves to hold his protest banners.” In mid-1772 when Somerset was de-
cided and Virginia’s legislature was opposing continued slave imports, Lee
was attempting to engage in an international slave-trading transaction with
his brother in London as his partner.” From this, it appears that for Lee
the central Revolutionary-era political issue raised by slavery was not its
morality or expediency, but instead Virginia’s right to control it without
British interference. As is shown by their views in forming the Confedera-
tion, leaders such as Lee and Patrick Henry, like Revolutionary leaders in
other major slave colonies, saw their state’s untrammeled ability to control
slavery as a central part of what the Revolution was about.” As Landon
Carter, a major Virginia slaveowner, wrote in a different but analogous
context to George Washington in 1776, the right to “do as we please with
our own property” is “the very basis of the American contest.”*

Leaving aside general attacks on arbitrary British policy, which many
of them saw as damaging to slavery, many slaveowners were publicly si-
lent on slavery in the period just before the Revolution. But they were
often successful in opposing efforts during that period to take direct steps
toward abolition. And they were successful in protecting slavery in impor-
tant ways in the Articles of Confederation once the Revolution had begun,
even as abolition began.

Colonial antislavery efforts that failed are nevertheless very informative
about the political dynamics of slavery abolition. In 1773, encouraged by
the Somerset decision, New Jersey legislator Elias Boudinot led an effort
with Quaker leader Samuel Allinson and others to convince New Jersey
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to move toward the gradual abolition of slavery.” Boudinot sought to ne-
gotiate consensus antislavery legislation with slaveowners’ representatives,
whose objections to abolition were “altogether founded” on the perceived
“ill consequences of having free Negroes in a Neighbourhood where there
are Slaves,” as “they would greatly corrupt them.”

As a result of the Boudinot alliance’s efforts, between 1773 and 1775
the New Jersey legislature considered two slavery-related bills. Both bills
failed. The fate of the manumission bill is particularly instructive about
New Jersey public opinion. Instead of substantial liberalization of the law,
the bill discouraged manumissions by providing that masters who manu-
mitted slaves older than twenty-one years had to pay a fee or post abond to
protect taxpayers against poor-relief costs. The bill also “severely limited”
the rights of freed blacks; even though they were required to pay taxes
and perform duties of citizens, they were denied the right to vote. They
could serve as witnesses only against other blacks, and could not inter-
marry with whites.” New Jersey legislators had addressed manumission’s
consequences by minimizing its perceived socioeconomic costs to white
citizens. Even with these onerous conditions on manumission, petitions
urged the New Jersey Assembly to reject the bill, abolitionists agreed to
delay it, and the bill failed by inaction.™®

The years just before the Revolution also added another political di-
mension to slave-import laws when they became tools for attacks on
British policy toward the colonies. This shift in the political rationale for
colonial efforts to limit slave imports was evident from the 1774 Rhode
Island import-ban law.”” The statute departed markedly from past import
limitations because it was not based on heavy import taxation but instead
provided that any slave imported illegally would “immediately become
free.” Addressing both domestic and foreign audiences, its preamble pro-
claimed an abolitionist motive—linking political freedom for the colonies
to freedom for slaves—as one of its primary purposes.

Rhode Island’s ban statute was “largely symbolic”; it was riddled with
exceptions to protect the interests of its citizens, its slaveowners, and its
traders.”® The statute excepted “Servants of Persons travelling through
this Colony,” a provision helpful to Rhode Island business. To avoid dis-
couraging immigration, it then excepted “Negro or Mulatto” slaves, be-
longing to any British colonial “who shall come into this Colony, with
an intention to settle or reside . . . therein.” As to a new settler’s slaves,
remarkably, the statute provided that the law of slave discipline in Rhode
Island would be the same law that had applied to the slave in its colony of
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origin.’® The statute also excepted many slaves temporarily held in Rhode
Island for slave-trade reexport, which protected nearly all of the large
Rhode Island slave trade.

As Paul Finkelman concludes, the ban statute’s “sojourner” exception
had the effect of negating Somerset’s specific substantive holding as applied
to them." The statute’s broader goal was to adapt Somerset’s principles to
Rhode Island’s purposes. The legislation was premised on the fundamental
conflict-of-laws principle of Somerset—the principle that local law (here,
Rhode Island law) wholly controlled the fate of slaves once in Rhode Is-
land, without regard to their status as property in other British colonies or
foreign jurisdictions. Even before the Revolution, Rhode Island was de-
claring its law of slavery to be independent from that of any other colony
and rejecting the imperial policy of slavery uniformity, following Somer-
set’s logic.™

The Rhode Island ban foreshadowed the profound legal problem—
independent state legal sovereignty—that would face the institution of
slavery immediately after Independence.” In Somerset, the colonies had
been told in unmistakable terms by the leading English judge of the day
that English common law and morality did not sanction slavery, and that
exercising their independent legal rights on slavery was not only legiti-
mate but even desirable under long-standing English-law principles that
protected freedom. After Independence, slaveholders would face a diverse
legal regime that was far less stable than the reasonably uniform legal re-
gime they had experienced under the empire before Somerset. Until a new
revolutionary government was in place, they no longer had any assurance
that their slave property would be protected by other states.

SLAVERY AND THE
REVOLUTIONARY WAR PERIOD

The Revolution posed a series of important additional threats to slavery.
These included the loss of imperial military and legal protection, the prob-
lem posed by slave revolts for military defense, sharply increased num-
bers of fugitive slaves, and the growth of antislavery ideology and state
abolition movements. But the Revolution nevertheless strengthened slav-
ery for several reasons. It fundamentally changed the balance of political
power between slave states and states that were moving toward abolition
in the new republic. Antislavery ideology, even reinforced by Revolution
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principles, had limited effects in the face of the political and economic
realities of slavery. Antislavery efforts also encountered countervailing
political principles that were shared throughout America, including con-
flicting concepts of natural rights. Although the Revolution also caused
some physical disruption to slavery, the effects of Revolutionary War slave
flight and military limitations have been overstated. By far the largest part
of the institution of slavery survived the Revolution’s disruptions. Slavery
emerged from the Revolution stronger than it had been within the frame-
work of the empire, especially after Somerset.

The principal reason for the Revolutionary transformation of the sec-
tional balance of power between slave states and Northern states was that
the slave states represented a far larger share of the wealth and population
of the total American confederation that resulted from the Revolution
than they did of the British Empire. In their status as British colonies, the
major American slave states had represented approximately 10 percent of
the total population and 14 percent of the total wealth of the British Em-
pire in 1774.™ By comparison, those states contained more than o percent
of both the total population and the total wealth of the United States
when the Revolution began. One immediate political effect of Indepen-
dence was to make the American slave states far larger stakeholders in a
much smaller country. As debates in the new government quickly showed,
the slave states also had strong common interests in various government
policies. As a political matter, given their large resources and political co-
hesion, slave states were much more strongly positioned to resist Confed-
eration control of slavery than they would have been to resist increased
British imperial control of it.”* Whether rebellious Americans anticipated
that American independence would confer added political influence on
the slave states or not, it quickly became apparent from the Continental
Congress debates discussed below that where slavery was concerned, the
slave states held a political veto over Confederation policy. Revolutionary
politicians adjusted their policies accordingly.

The Revolutionary War did sharply exacerbate the fugitive slave prob-
lem for slave states. During the Revolution, the slave states lost substantial
numbers of slaves through slave flight, but this loss had limited impact for
several reasons. First, recent estimates suggest that slave flight was much
lower than has often been thought. Some earlier estimates placed the total
number of slaves who fled as high as 80,000—100,000, or approximately 20
percent of the total Southern slave population. A careful recent analysis by
historian Cassandra Pybus shows that the number of slave runaways was
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very probably dramatically lower—about 20,000, or s—6 percent of the
Southern slave population.™

Slave flight had varied effects in different parts of the country. Slaves
fled to the British, into backwoods areas, and into the Northern states. The
British command in New York became a magnet for runaways. During
British occupation, slave flight from New Jersey and New York increased
sharply.™ In Virginia, Richard Henry Lee reported that his brother had
lost sixty-five slaves to Cornwallis (roughly one-fourth of his holdings),
and that other neighbors “lost every slave they had in the world.”" In the
Lower South, Pybus estimates that slaveowners lost six thousand slaves to
the British, or 8 percent of their total slave populations. But overall, the
economic loss to slaveowners was relatively small. And as discussed below,
they obtained protection against future slave flight from the new American
revolutionary government.

The Revolutionary War also exposed some degree of military vulner-
ability of the slave states due to possible slave insurrections. Slaveholders
were privately aware of this vulnerability even before the Revolution. As
James Madison had written his close friend William Bradford, Jr., just be-
fore the war began, such insurrections were “the only part in which this
Colony is vulnerable; & if we should be subdued, we shall fall like Achilles
by the hand of one that knows that secret.””® At points during the war,
some colonies were occasionally hampered in their military operations
against the British because they needed troops instead to maintain slave
discipline, but these disruptions do not appear to have been chronic or
crippling.

After Independence, slaveowners also faced the reality that antislavery
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thought had become more prominent in the years before the Revolution
both in England and in the United States. Antislavery thought gained ad-
ditional support—in some quarters—from the Revolution. Anyone fa-
miliar with Samuel Johnson’s famous gibe—“How is it that we hear the
loudest yelps for liberty from the drivers of negroes?”—will appreciate that
many Englishmen and contemporary Americans (Northern and Southern)
thought that there was tension between American revolutionary principles
and the institution of slavery.” Wartime efforts to employ blacks in the
military undoubtedly increased this tension.” But for several reasons it
would be a mistake to infer that the Revolution greatly strengthened the
movement toward abolition throughout the country.

The conflict between slavery and Revolution principles was far more
strongly felt by white citizens in the Northern states than in the South,
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and perhaps only by a minority even in the North. As David Brion Da-
vis points out, only the Vermont Constitution moved directly from an
endorsement of natural rights to a constitutional abolition of slavery.™
Davis doubts that the inconsistency of revolutionary ideals with slavery
was a “pressing concern to the majority of Americans, even in New En-
gland. . . .”™ And there were also sharply conflicting interpretations of
Revolution principles where slavery was concerned. This conflict was not
limited to differences founded on clashing views about black equality, but
implicated larger issues of federalism and political sovereignty as well.

Historian Jack Greene argues persuasively that freedom to own slaves
was one of the liberties claimed by South Carolinians, who saw no in-
consistency between enslavement of African Americans and the ideas of
the Declaration of Independence.” Many South Carolinians were fight-
ing the Revolution to protect their slave property, not to free slaves, and
they were not alone in failing to see any inconsistency between slavery
and revolutionary ideals. Although there were notable exceptions, many
Virginians felt precisely the same way about slavery; they fought at least
in part to protect their freedom as Virginians to determine for themselves
what they wanted to do with their slave property. Virginians’ determina-
tion to protect local control of slavery was evident in the deliberate modi-
fication of the 1776 Virginia Declaration of Rights during its drafting to
exclude slaves from its protection, and in Richard Henry Lee’s key role in
the drafting of the Articles of Confederation to protect slavery (discussed
below)."s

More generally, informed contemporaries understood that within the
tradition of English thought stemming from the political convulsions of
the Civil War and Restoration, it was possible to take more than one view
of the origin and character of natural rights. Natural rights could either
be seen as unalterable “natural” or divine restraints on the sovereignty of
any government, as in John Locke’s thought, or as rights existing in a state
of nature that could be limited by legitimate governments exercising their
sovereignty through positive law, as in the work of writers such as Hugo
Grotius and Thomas Hobbes.>* Colonists were divided on which con-
cept of natural rights they supported in the 1770s, as the carefully articu-
lated views in a 1774 South Carolina pamphlet written by “A Back Settler”
show. That author responded to an attack on parliamentary supremacy
over the colonies by beginning with the argument that natural law could
not control the decisions of a sovereign government: “The unequal Dic-
tates of natural Law being wisely restrained for the general Benefit of the
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Community, and reduced to a subordinate Limitation, no Arguments, on
the supposed Impropriety of such Measures as were adopted by the ac-
knowledged Legislative Power could be admitted, being in their Nature
opposed to the constitutional principles on which the State or Society was
founded.””” Notwithstanding the ringing phrases of the Declaration of
Independence, later events, including the drafting and ratification of the
Constitution on the basis of popular sovereignty, would show that the
struggle between these warring conceptions of natural rights and liberty
had not been decisively ended by the Revolution.”® That irresolution had
important implications for the evolution of slavery. And there were sig-
nificant sectional differences in attitudes toward slavery as well.

Sectional differences over the implications of revolutionary ideals for
slavery were attributable to several factors. Many of the Northern states
had a distinctive religious heritage, and their leading denominations were
more likely to condemn slavery as irredeemably evil than those in slave
states.” David Brion Davis’s classic studies conclude that the Revolution
created a new intellectual climate regarding slavery, founded on a con-
fluence of Enlightenment, religious, and political thought. He and other
historians suggest that this new climate of thought catalyzed the Northern
abolition of slavery, and might have led to much wider abolition than ac-
tually occurred, absent countervailing forces such as a desire to maintain
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economic class discipline or sectional interest.” But other historians have
responded that Enlightenment thought and capitalist market development
themselves had equivocal implications for slavery, and that there was a
limited connection between antislavery thought and political support for
antislavery action.” Perhaps most importantly, Enlightenment moral and
political thought (particularly that stemming from the Scottish Enlighten-
ment) was entirely compatible with theories of history, appealing to many
prominent citizens in slave states, that permitted and even sanctioned a
“modern,” “progressive” variant of slavery.”

Economic and social differences between the Northern states and the
slave states had an impact on the Revolution’s effects on slavery as well.
Northern states had far less to lose from abolition either in economic terms
or through social-structure disruption than the slave states did (discussed
further in chapter 2). And informed contemporaries believed that white
racism, which existed throughout America, was more strongly reinforced
by existing socioeconomic conditions and practices in the South.™

As the creation of the Confederation showed, during the Revolu-
tion, arguments for government action against slavery also encountered
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strongly countervailing political principles shared by many Americans that
had profound implications for its future. Individual colonies were often
seen as sovereigns whose political legitimacy necessarily derived from local
public consent. Adherents of the strongest version of this doctrine of state
sovereignty (or “strong” federalism) believed that no central government
could legitimately control domestic slavery because it was precisely the
kind of political issue reserved to governments founded on such consent.
It was also often thought that governments existed first and foremost to
protect property. These views were reflected in the Articles of Confedera-
tion where slavery was concerned.

The clash of these powerfully conflicting ideological and socioeco-
nomic forces affecting slavery, combined with sectional divisions of opin-
ion about slavery itself, meant that there was—and could be—no uniform
understanding across Revolutionary-era America of the relation between
slavery and “Revolution principles.” Widespread Revolutionary-era
clamor against political enslavement may have created the appearance of
a universalizing impulse toward equality or protection of natural rights
during the Revolution with irresistible implications for American slavery
itself, but the political reality was far more modest. Americans were di-
vided over slavery, as is clear even if only the differing sectional responses
to Somerset and the politics of slave-import limitations are considered. The
groundwork had nevertheless been laid by prerevolutionary developments
for a strenuous contest among Americans over slavery. But significantly, it
occurred in the pressing context of how the Confederation would finance
and conduct the Revolutionary War. The debate revolved around conflict-
ing sectional interests, and slave states gained important protections for
slavery as a result of it.

SLAVERY AND CONFEDERATION

Slavery severely complicated many aspects of Revolutionary leaders’ ef-
forts to form a permanent continental government under the Articles of
Confederation.’3* The debate over the Articles occasioned the first con-
frontation on slavery between American political leaders at the continental
level. Slaveholders “won” that confrontation because they were able to
threaten convincingly that they would abandon the Confederation over
slavery. Slave states insisted that the Confederation should have no power
to control slavery or slave property, even to support the war effort. The
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political strength of the slave states was not the only cause of the Con-
federation’s pronounced decentralization, but slave state representatives
ardently supported the most extreme version of federalism during its
formation. Slave state political strength did lead directly to stalemates on
core structural issues of taxation and representation that protected slav-
ery directly from Confederation authority and also guaranteed ineffectual
Confederation government no matter what formal powers over slavery the
Confederation was given. Slave states were also able to dictate outcomes on
a series of related issues that affected slavery: black military service, fugi-
tive slaves, and the slave trade.

Historians have underestimated the protection that the Articles pro-
vided to slavery. They agree that disputes over confederal “quotas of con-
tribution” (that is, taxation) that implicated slavery and over congressional
representation were central to the debate over the articles.” They have also
shown that slavery strongly influenced the shape of major features of the
Confederation such as military-service obligations and its treaty powers.
But far less attention has been given to implications of slave state advo-
cacy of the Confederation’s extreme federalism and to the Confederation’s
treatment of citizens’ privileges and immunities.”

In particular, historians have generally concluded that it is uncertain
whether the Articles of Confederation had any provisions related to fugi-
tive slavery.”” But the sources suggest that slave states responded to the
existence of new postrevolutionary state authority to abolish slavery by
obtaining “confederal” protections—that is, Confederation laws binding
on all states—against fugitive slavery and protection for imported slave
property in the Articles of Confederation. These provisions were intended
to limit the effects of the Somerset decision even in states such as Massachu-

38 Thus the articles went be-

setts where its principles were being applied.
yond what historian William Wiecek described as the “federal consensus”
on slavery, which included a consensus that state law governed slavery.'®
The Articles had as a central principle the concept of federalism, which
as Americans understood it entailed both a formal division of substantive
policymaking authority between levels of government and political pro-
tection for state power within the national government structure. Feder-
alism was undoubtedly a product of the strongly and widely held belief
that maintaining the strength of local government would protect free-
dom against possible central government tyranny. But it was also a virtue
born of political necessity. Federalism permitted constitutional drafters
to avoid very divisive, indeed probably irresolvable, disputes between the
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states over a variety of controversial social issues, such as the separation of
church and state, the extent of suffrage, and slavery. No union would have
been possible if the principle of federalism had not been applied to slavery,
as shown by Confederation slavery debates analyzed below.

But the Confederation was not just a federalist government; it was an
extremely decentralized form of federalism that gave the Confederation
government exceptionally limited authority with respect to both law-
making and law enforcement. While a number of Revolutionary leaders
throughout the country favored extreme decentralization, some impor-
tant leaders such as Benjamin Franklin clearly did not, and many of its
most ardent advocates were to be found in the slave states. Article 2 of the
Articles, proposed by slave state representative Thomas Burke of North
Carolina, was intended to explicitly recognize and protect state sover-
eignty, preserving to states the large realm of powers not expressly dele-
gated to the Confederation. Although no direct evidence is available, their
political views then and later suggest that Virginia members of Congress
at the time, such as Richard Henry Lee, would have supported Burke’s
position. Both because it excluded the national government from nearly
all domestic policy matters and because changes in national powers were
made virtually impossible without unanimous consent of the states, article
2 established at least as wartime national policy a conception of federal
authority that was the polar opposite of parliamentary supremacy under
the British constitution.

The Articles drafters accepted that the regulation of slavery within the
states would remain primarily under state control.*° In theory, this would
permit abolition to move forward in Northern states but, since at the time
nearly 9o percent of all slaves were located in states where slavery was cen-
tral to the economy, this decision also made it quite unlikely that the status
of most American slaves would change at least in the near to medium term
(discussed further in chapter 2). Creating the Confederation also involved
a series of other important disputes that fundamentally affected slavery’s
place in the new federal system.

As historian Robin Einhorn has shown in a careful and illuminating
analysis, sectional divisions over slavery prevented the Confederation from
creating even a workable taxation system.™*' In debating the Articles, lead-
ing Northern and mid-Atlantic delegates advanced a new conception of
slave status for Confederation purposes. They asserted that slaves should be
deemed members of “confederal” society for purposes of calculating Con-
federation state taxation and military-service quotas. Northern delegates
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sought to distinguish between the state-law status of slaves as property and
their status under confederal law. Slave state delegates strenuously con-
tended that the state-law status of slaves as property should fully deter-
mine their character for Confederation purposes.

This fundamental dispute over the Confederation legal status of slaves
was at the heart of a well-known debate that occurred on July 30, 1776,
over how to fund the Confederation during the Revolutionary War. Del-
egate Samuel Chase of Maryland moved that tax quotas of contribution be
fixed by counting only “white inhabitants.” Chase argued that including
“negroes” effectively would tax the South more heavily on wealth than the
North because the North’s cattle and horses would be excluded. Chase also
contended “that Negroes in fact should not be considered as members of
the state more than cattle & that they have no more interest in it.”** John
Adams of Massachusetts responded to Chase that the “wealth of the state”
was being taxed, and that in calculating that wealth, the free or slave status
of workers was irrelevant; the issue was instead whether workers contrib-
uted “surplus” to the state’s wealth. Adams observed that “the condition
of the labouring poor in most countries . . . is as [painfully] abject as that
of slaves,” but for Confederation purposes, that status was irrelevant. Even
if “one half of the labourers of a state could in the course of one night be
transformed into slaves,” they would not make the state poorer or less able
to pay taxes.

The debate broadened to consideration of slavery’s differing effects on
Confederation member states. James Wilson of Pennsylvania argued that
Chase’s amendment meant that the North would bear all of the burdens of
slavery, while the South received all of its benefits. The South would get
to keep the profits of slavery, but could still exclude slaves from military-
defense quota obligations, which would be particularly unfair if they were
tax exempt. Wilson then expanded his attack based on antislavery consid-
erations. He argued that the South could use free labor, but chose not to.
Although “it is our duty to lay every discouragement on the importation
of slaves, this amendment would give the jus trium liberorum to him who
would import slaves.” Wilson’s broadening of the argument was met
with the acid response from slave state delegate Thomas Lynch of South
Carolina, who had served in the first Continental Congress as well, that if
it were to be debated whether slaves were slaveowners’ property, “there is
an end of the confederation.”*

Lynch’s threat of Southern defection in the face of efforts by Massa-

chusetts and Pennsylvania delegates to incorporate slaves into the tax and
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military-service base of the Confederation laid bare the ultimate basis of
slave state political power in the revolutionary government. It had long-
lasting effects on one very influential member of the Continental Con-
gress, John Adams, who understood that wholesale Southern defection
would be a death sentence for the Revolution. Almost immediately after
the tax debate, Adams opposed plans to include black troops in New Jersey
forces because “S[outh] Carolina would run out of their Wits at the least
Hint of such a Measure.”™ Adams was so impressed by the vehemence of
the Southern response to Northern arguments on slavery policy that when
he was contacted in 1777 by Massachusetts legislators who were planning
gradual abolition legislation in Massachusetts and sought Congress’s ad-
vice about it, he advised them not even to bring it up in their legislature
for fear of the Southern reaction.™

Adams’s alarmed reaction to the prospect of Massachusetts abolition
legislation was quite remarkable. His arguments during the taxation de-
bate showed that he understood that there was ultimately no legal dispute
in the Confederation itself about Massachusetts’s power to abolish slavery
if it wanted to do so. Adams apparently believed that slave states thought
that Northern moves toward abolition would threaten slavery in the slave
states, and deferred to their fears. His short journey from aggressive ef-
forts to include slave wealth and military capacity in the Confederation’s
resources to efforts to keep slavery from becoming a divisive force in the
revolutionary government provides strong evidence of his view of slave
states’ bargaining strength in the revolutionary coalition.

Chase’s motion to exclude slaves from the tax base was defeated on Au-
gust 1, 1776, on a sectional vote of 7—s. However, in late 1777 the draft
Articles were revised to include only land and buildings as the basis for cal-
culating tax quotas, so the slave states ultimately prevailed on the taxation
issue. In mute but unmistakable testimony to slave state political strength,
the Confederation was left with a completely unworkable tax system that
was never used. (See chapter 3.) Slave and Northern states could not agree
on a workable taxation system in significant part because of the conflicting
effects that slavery had on sectional political calculations.™

The sectional stalemate over slavery also had significant implications for
the structure of congressional representation under the Confederation. In
the Articles, congressional representation was based on one vote per state,
a system that the Southern states generally disliked, given their dispropor-
tionately large wealth and population. However, once they had insisted
on federalism by incorporating state sovereignty as a governing principle,
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and on a taxation system that bore little if any relationship to wealth or
population, they had no plausible basis for insisting on a change in the
representation system.

The Articles of Confederation therefore ended up as a set of unwork-
able, purely expedient quid pro quo agreements. In the Confederation,
representation and taxation had no politically coherent relationship to each
other, and neither appropriately reflected the postindependence distribu-
tion of either wealth or population in America. This inherently flawed
governance process was, ironically, inconsistent with the Revolution’s
principle thatina just government, representation and taxation must bear
some reasonable relationship to each other. It led to repeated Confedera-
tion stalemates on fundamental policy issues. But government by stalemate
and ad hoc accommodation also left slavery free to develop as an institution
under state control without bearing Confederation tax or military burdens
(except those voluntarily imposed by states).

The Confederation’s extreme federalism extended to enforcement of
its own laws. Representative Thomas Burke of North Carolina was able
to deny direct law-enforcement authority to the Confederation even on
issues central to its ability to execute its agreed-upon powers. Ironically,
Burke’s rationale for his opposition to Confederation law-enforcement au-
thority was based on his understanding of the implications of the law of
slavery.

In early 1777, Congress considered an important proposal to permit
the Confederation directly to empower citizens to take up military de-
serters and bring them to a justice of the peace. In successfully opposing
that proposal, Thomas Burke strenuously argued that this power could
be exercised only by a state because it was an “act of high dominion” and
could be authorized only by alocal law that had the consent of the people,
and “here he Illustr[at]ed by quoting the case of the Negro Somerset.”"#
Burke’s shorthand treatment of Somerset in this debate makes clear that
he believed that most delegates were already familiar with that decision,
which meant that he could simply apply its principles to the issue at hand.
Burke interpreted Somerset as containing a “strong” federalism principle
applicable to a range of issues such as military desertion. Its implication
was that the confederal government could not directly enforce even some
of its own major laws, but must act through states to enforce them.™* Be-
yond successful efforts to minimize Confederation authority over their
states, slave states’ impact on the Articles extended to new confederal limits

on the power of all states to interfere with slavery as well.
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Where slaves were concerned, the Articles accepted the fundamental
principle that state law determined slave status, but they also carefully ei-
ther protected state authority over slaves, or imposed limits on state au-
thority over them, in specific cases. In the privileges and immunities clause
(hereafter, P&I clause), the slave states were able to obtain agreement ex-
tending the reach of this state-law legal regime governing slavery extrater-
ritorially for the first time through confederal law (that is, Confederation
law binding on all states). The clause raised exceptionally contentious is-
sues, and its wording changed dramatically during the course of drafting.
Several of its provisions added at the last minute dealt with slavery and the
slave trade.

Why the clause was controversial is evident from its original form in
the July 1776 proposal (the “Dickinson draft,” named after delegate John
Dickinson, commonly thought to be its author) reported to Congress

unanimously by a twelve-member committee:

ARTICLE VI. The Inhabitants of each Colony, shall henceforth always
have the same Rights, Liberties, Privileges, Immunities and Advan-
tages, in the other Colonies, which the said Inhabitants now have,
in all Cases whatever, except in those provided for by the next fol-
lowing Article.

artIcLE viI. The Inhabitants of each Colony shall enjoy all the
Rights, Liberties, Privileges, Inmunities, and Advantages, in Trade,
Navigation, and Commerce, in any other Colony, and in going to
and from the same from and to any Part of the World, which the
Natives of such Colony enjoy."°

The Dickinson draft privileges proposal was breathtakingly expansive,
indeed almost “imperial,” in scope. It would have created a broad “confed-
eral” law regime that required preservation of the status quo (or “freezing”
of the law) in fundamental areas of the English law of all of the colonies.
Under this provision, if slavery were legal in colony A at enactment, so
that an inhabitant from colony B could hold property rights in a slave in
colony A, colony A could not deprive inhabitants of colony B of those
rights in the future. Similarly, because it “froze” the law, the Dickinson
draft meant that if states chose to ban slave imports, they could not stipu-
late that fugitive slaves or slaves whose masters were sojourning in the state
would be freed as a result of such an import ban. For example, the Rhode
Island 1774 import ban would have been consistent with these provisions,
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but the state could not have liberalized its laws. John Dickinson, a con-
servative major slaveholder who was also a lawyer trained at the Middle
Temple in London, would probably have thought it desirable to create
such “imperial” property law, requiring continued protection of existing
property rights throughout the country.

The Dickinson draft’s aggressive effort to maintain existing law through-
out the colonies proved so controversial that the next draft of the Articles
completely omitted any privileges and immunities articles whatsoever.
Historian Merrill Jensen’s characterization of the omitted provisions was
an apt description of their purpose: “the two articles which erased state
lines with respect to legal and commercial privileges and rights were like-
wise omitted.”"" From August 1776 until the final day in November 1777
on which the Articles of Confederation were adopted, there was no fur-
ther public debate on the privileges and immunities issue. Yet immediately
before adoption, Congress added a P&I clause to the Articles.

On October 26, 1777, Congress agreed that each state should be given
total, independent authority to prohibit imports or exports of any particu-
lar species of “goods, wares, or merchandize,” and added a proviso to make
clear that this authority would preempt the provisions of any treaty.’s* As
William Wiecek concludes, this new authority was intended to permit
states to ban slave imports, among other things.”* Slaves had been regarded
as a form of goods (a kind of property) under English law for international
trade purposes for nearly one hundred years.”s* State power over slavery
was thus being sharply expanded compared to the August 1776 Articles
draft, which could have prohibited state bans on slave imports in the event
certain treaties were entered into by the Confederation. But this expansion
of state authority broadened the potential slavery issue facing the slave
states, because state authority could also be used to free fugitives or im-
ported slaves, to prevent slave transit through a state that banned imports,
or to prevent slave sales out of state (as Rhode Island soon did)."s

On November 10, 1777, after debate on all substantive articles was
completed, a three-member committee chaired by Richard Henry Lee of
Virginia, and including James Duane of New York and Richard Law of
Connecticut, was appointed to recommend additional necessary articles.
On November 13, the Lee committee proposed seven new provisions.'
The Lee committee’s privileges and immunities proposal abandoned the
comprehensive effort to use confederal law to “freeze” or limit state law
proposed by the Dickinson draft, except in a very few specific instances
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deemed important enough by the committee to create confederal law for
them. During debate, Congress rejected one proposal that demonstrates
the broad power over state law that delegates thought the Articles could
confer. The rejected amendment was a strong creditor’s rights amendment
using confederal law to require all states to permit lawsuits in their state
courts to enforce foreign state-court judgments against local debtors if the
foreign plaintiff provided a suitable bond. It had been proposed to the Lee
committee, but omitted from its report.

The final version of what became article 4, recommended by the com-
mittee and adopted on November 13, contained two sections with po-
tential effects on slavery: (1) the provision that any fugitive charged with
“felony or other high misdemeanor in any State” shall be delivered upon
demand of the “[g]overnor or executive power” of the state from which
he fled, and (2) the provision regarding privileges and immunities."’

The first of these provisions stated: “If any person guilty of or charged
with treason, felony, or other high misdemeanor in any State, shall flee
from justice, and be found in any of the United States, he shall, upon de-
mand of the governor or executive power of the State from which he
fled, be delivered up and removed to the State having jurisdiction of his
offence.” This provision was broad enough to include fugitive slaves, for
several reasons. Colonial statutes such as those in Virginia made slave re-
bellion a felony. In addition, a declaration of outlawry against a fugitive, a
statutory remedy often used at the time of the Revolution to combat slave
flight, would have been regarded as equivalent to a charge of felony or high
misdemeanor. An outlawry declaration permitted the killing of the outlaw
with impunity by anyone. In 1770 alone, the Virginia legislature compen-
sated two slaveowners whose fugitive slaves had been outlawed and then
killed.* Thus the fugitive delivery provisions of the Articles would often
have applied to fugitive slaves. This provision might be thought of, then,
as a “proto—fugitive slave clause.”

The second of the relevant Lee committee provisions stated:

[T]he free inhabitants of each of these States, paupers, vagabonds,
and fugitives from justice excepted, shall be entitled to all the privi-
leges and immunities of free citizens in the several States . . . the
people of each State shall have free ingress and regress to and from
any other State, and shall enjoy therein the privileges of trade and
commerce, subject to the same duties, impositions, and restrictions
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as the inhabitants thereof respectively, provided that such restrictions
shall not extend so far as to prevent the removal of property imported into any
State, to any other State of which the owner is an inhabitant. . . ¥

The P&I clause itself was premised on the existence of a fundamental legal
distinction between free inhabitants and slaves, authorizing rights required
to be accorded to all free inhabitants to be denied to slaves in every state.
The following analysis provides evidence from the Articles’ drafting his-
tory that supports the conclusion reached many years ago by noted legal
historian Charles Warren that this clause also protected slaveowner prop-
erty, and explores the implications of Warren’s conclusion.™

One specific part of the P&I clause was intended to protect slave prop-
erty: the proviso that prohibited use of state power to “prevent the re-
moval of property imported into any State . . .” The proviso’s reference
to “property” would have been understood at the time to include slaves.
A contemporaneous example of usage of the term “property” to include
slaves was article 7 of the Treaty of Paris of 1783, which prohibited Brit-
ish forces from removing “Negroes or other property of the American
inhabitants” from the United States. Article 7’s language classified “Ne-
groes” (slaves) as a form of property.”™

Handwritten drafts of the Articles’ P&I clause clarify the evolution of
the Lee committee’s views on the clause and its proviso.' These drafts show
that language excluding “paupers, vagabonds and fugitives from justice”
from the protection of the P&I clause was a late addition to the proposal.
The committee therefore ultimately agreed to exclude two separate classes
of persons from the clause’s guarantee of equal treatment to all American
inhabitants: (1) slaves and (2) persons who, though nominally free, had by
their poverty or criminal behavior forfeited their right to nondiscrimina-
tory treatment.” Under the redrafted provision, persons such as fugitive
slaves and paupers could be denied various fundamentally important legal
and social-welfare protections by a state to which they came, including
the right to reside there and benefits available to other inhabitants such as
poor relief.

The handwritten drafts of the Lee committee’s work also show that the
original version of the committee provision on state laws regarding the
movement of property was redrafted by the committee to make it con-
siderably clearer and more emphatic as a limitation on the power of every
confederated state. The original draft of the P&I clause had provided that
“the people of each state shall have free ingress and egress for their persons
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and property,” but as to “Merchandise” imported for commercial purposes,
had provided only that it would be protected against discriminatory taxa-
tion." This draft contained no provision protecting the right to remove
imported property. The later draft of the same provision, recommended
by the Lee committee and included in the Articles, contains a proviso that
makes the right to remove imported property an express limitation on state
power regarding trade and commerce.” In this context, “imported” could
mean either property brought into a state by its owner, whether while in
transit through a state or during a sojourn there, or property separately
imported into a state for the purpose of removal by the owner.

The new proviso appears to have been the direct result of incorporating
into the original draft a proposed amendment written in a different hand,
which proposed a separate restriction to prohibit any state from using its
authority to restrain a property owner from “conveying” his property
to any other state.” On its face, the separate amendment’s language was
broad enough to include slaves. Even leaving aside its probable author-
ship by slave state congressman Thomas Burke, there are reasons to think
its author intended to include them. Slaves were among the most valu-
able forms of movable property in the new nation. Slaves were also quite
probably one of the few forms, if not the only form, of movable form of
property whose export or reexport a state would have had a policy interest
in preventing at the time.

The separate amendment thus appeared to be a direct effort to use con-
federal law to overcome the clear implication of the Somerset decision that
states had power to limit slave removal by owners who were sojourners
or slave importers. The final committee version, though slightly different
in wording, had the same intent. This conclusion is reinforced by the fact
that the handwritten draft of the committee version of the proviso struck
through the word “Goods” and replaced it with the broader term “Prop-
erty,” which then commonly included slaves.™

The Articles provisions on property removal limited interstate comity
by denying states the full authority over slavery conferred by the principles
of Somerset. Although it served as a limit on state authority to prevent
slave transit or an owners’ removal of slaves after a sojourn in a state, the
privileges and immunities proviso was broad enough that it also effectively
denied state authority to prevent commercial-scale transshipments of im-
ported slaves, which occurred frequently in certain states such as Rhode
Island.”® That the Articles were amended to contain specific provisions

directed to the issue of fugitive slaves, slave transit, and slave reexport,
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when virtually all other provisions proposed for inclusion in the Articles
requiring state law to conform to confederal law were omitted by Con-
gress, demonstrates the importance placed on the problem of interstate
slave movement by the delegates in the context of defining interstate ob-
ligations.

The very significant effects that the Articles of Confederation’s provi-
sions had on fugitive slavery can be seen from historian Emily Blanck’s
analysis of a 1783 controversy between South Carolina and Massachusetts
regarding nine South Carolina slaves. These slaves were ultimately cap-
tured by the Boston-based American privateers Hazard and Tyrannicide af-
ter first having been taken from South Carolina by British ships in 1779.
The South Carolina owners then sought to regain the slaves four years
after their capture. At the slaveowners’ request, the captured slaves had
been confined to jail in Massachusetts, awaiting shipment to their owner-
claimants in South Carolina.

But the slaves were released by Massachusetts chief justice William
Cushing in 1783 in Affa Hall et al. v. Commonwealth, on the ground that
they had committed no crime in Massachusetts and therefore could not be
confined." The governor of South Carolina then wrote to the governor of
Massachusetts, John Hancock, protesting vigorously that Cushing’s ruling
was a violation of the Articles of Confederation because it impaired the
rights of South Carolina residents to regain their slave property. Justice
Cushing was asked to respond to this contention.

Cushing agreed that the Articles protected slaveowner rights to recap-
ture slaves. He stated that the South Carolina owners still had an unim-
paired private right of recapture of the runaway slaves in Massachusetts
and a right to their removal, which Massachusetts would recognize; but
in his view, they were not entitled to have the slaves jailed as part of that
recapture. As Blanck notes, it is quite remarkable that Cushing did not
deem the slaves free even after they had spent four years in Massachu-
setts.”” The South Carolina—Massachusetts controversy demonstrates that
contemporaries with sharply conflicting views on slavery and abolition
nevertheless agreed that the Articles of Confederation were intended to
protect fugitive slaves as property throughout the Confederation. The ar-
ticle 4 provisions and the evidence from the South Carolina—Massachusetts
controversy together suggest that contemporaries thought that the Ar-
ticles maintained slaveowners’ common-law rights of slave recapture both
by protecting them against state legislation freeing or protecting fugitives
and by permitting private recapture.
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CONCLUSION

The collapse of imperial slavery during the decade from 1770 to 1780 was
followed by the emergence of a new legal and political foundation for
American slavery. The decade’s disruptions led to a series of alterations in
the politics of slavery, with mixed results. Some American colonies were
moving to set new boundaries for slavery even before the Revolution be-
gan, but in others, the Revolution was fought in part to protect slave prop-
erty and to maintain local control over it.

As the Northern states began to take tentative steps toward gradual
abolition, the public and legislative reaction to such proposals clearly fore-
shadowed the political difficulties facing such abolition efforts. Northern
legislatures such as New Jersey’s rejected efforts in the 1770s to liberalize
even slave manumissions because of widespread fears of the social and po-
litical consequences of such liberalization. Vermont agreed to end slavery
for persons of majority age. In a path-breaking decision, Rhode Island
passed a law to prevent its slaveowners from selling their slaves outside of
the state.

The confrontation between Northern and slave states over slavery’s role
in the Confederation provided dramatic evidence of the power of the slave
states, as well as of the major political weight of the institution of slavery as
an element in structuring the revolutionary government. Slavery benefited
significantly from the Confederation’s exceptionally decentralized feder-
alism. Slave states’ political influence also led to a permanent Confedera-
tion stalemate on issues of taxation and representation, which effectively
exempted slave property from taxation and military-service obligations,
even at the price of ineffectual government. Although the colonies were
generally opposed to continuing slave imports, the Confederation govern-
ment imposed no legally binding prohibitions on American participation
in the slave trade, or on such imports. Slavery’s political influence led to
confederal restrictions on state power designed to protect slavery and the
slave trade, including restrictions against state power to shield fugitives.
The first steps toward creating a slaveholders’ union had been taken as
a politically necessary part of founding a new government to direct the
Revolution.
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ABOLITION,
SLAVERY REFORM, AND
THE CLIMATE OF OPINION

The abolition of slavery in the United States began during the Revolution-
ary War. Most states north of the Mason-Dixon line had begun gradual
abolition of slavery by 1797, and the remaining Northern states would
soon follow. During the Revolution, Southern slave states also began to
reform their laws to make slave manumission significantly easier. These
unprecedented developments freed about 11 percent of the total American
black population by 1800."

This chapter considers the abolition process in Pennsylvania, Massachu-
setts, Connecticut, and New York and manumission reform in Virginia
as representative examples of abolition politics and law. It examines the
major political and economic factors that gave rise to abolition. It consid-
ers how states approached the problem of whether and how slaveholders
should be compensated for their slaves and how Northern courts addressed
abolition as a constitutional issue. It analyzes who paid the economic and
social costs of abolition. It then discusses how abolition laws were en-
forced, addressing Pennsylvania in detail and comparing its experience
with information about Massachusetts, Connecticut, New York, and New
Jersey enforcement. It also examines how Northern states dealt with the
rendition of fugitive slaves during abolition. It concludes by considering
the limits of southern slavery reform through manumission legislation.

Some states had attempted strenuously to discourage the growth of
slavery even before the Revolution, but had been prevented from doing so
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by British policy. The Revolution eliminated British actions as an obstacle.
Abolition support stemmed from religious, humanitarian, and “Revolu-
tion principles” motives, but also from economic changes in Northern states
that rendered slavery increasingly inefficient and from growing northern
support for labor policies that would encourage white immigration. For
these reasons, historian Gavin Wright’s description of the Northern states
before they began abolition as “proto-free” states is an appropriate short-
hand that depicts an important historical reality.>

Abolition often also raised politically divisive questions stemming not
from disputes over whether slavery should continue, but from abolition’s
perceived social, political, and economic consequences. On those issues,
the laws were decisively shaped by the interests of white nonslavehold-
ers who increasingly held the balance of political power in many of the
new states after the Revolution. They supported abolition for various
reasons, but most supported it only if they could be assured that they
would bear none of its economic or social costs. Many northern white
citizens, even those who opposed slavery, were either racists who were
hostile to blacks or indifferent to their fate, or viewed free blacks, like the
rest of the poor, as unwanted economic and social burdens. Many whites
who were antislavery also believed that any responsibility that their states
had toward blacks ended at the state boundaries. Accordingly, northern
abolition laws often had large loopholes and were poorly enforced, and
new northern labor policies adopted in lieu of slavery were often damag-
ing to blacks.

This overall climate of “broad, but very shallow” northern support for
abolition in turn played an important role in shaping the politics of slavery
at the national level. Northern majorities were unwilling to support ei-
ther state or national government expenditures or other political trade-offs
needed to limit slavery outside their borders. At the same time, Southern
majorities were unwilling to support limits on slavery unless they were
made contingent on conditions that could not realistically be fulfilled.

In August 1785, Thomas Jefferson wrote to Dr. Richard Price, a promi-
nent English clergyman. For Price’s benefit, Jefferson sketched his views
on public opinion about ending slavery in different parts of America. Abo-
lition in the North was inevitable: “emancipation is put in such a train that
in a few years there will be no slaves Northward of Maryland.” Southern
abolition was a different matter. Jefferson was pessimistic about the pros-
pects for abolition in Maryland. As for Virginia, he hoped that a younger
generation trained in “the principles of liberty” would “turn the fate of
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this question,” which he described as “the interesting spectacle of justice
in conflict with avarice and oppression.”

Abolition in the North was not as smooth a process as Jefferson ex-
pected. Nearly 70 percent of all Northern slaves in 1770 lived in jurisdic-
tions where gradual abolition would be bitterly contested. Well over half
of all slaves in the northern United States lived in two states, New York
and New Jersey, where no gradual abolition laws were even adopted until
more than a generation after the American Revolution began. In those
states, there were more slaves in 1790 than in 1770, and there were almost
as many slaves in 1810 as in 1770.* And, unlike Jefferson, many Americans
did not see the struggle for abolition as a simple clash between justice on
the one hand and avarice and oppression on the other. Even in Northern
states, where slaves were comparatively few, abolition was often inextri-
cably connected with other politically divisive and racially charged issues
of social policy, such as the rights of free blacks to vote or to intermarry
with whites.

Moreover, each state that undertook the abolition of slavery almost im-
mediately faced a series of complex, often precedent-setting, questions:
Should slaveowners be compensated? If so, who should pay compensation,
and how much? Should fugitive slaves be protected or freed? Should sla-
veowners be allowed to transit a free jurisdiction with their slaves? Should
they be allowed to sojourn in free jurisdictions with their slaves for some
period, and then compel slaves to leave with them? How should the state
address the possible kidnapping of blacks who were free or would become
free? Should slaveowners be prevented from selling their slaves out of the
state? Should they be allowed to separate slave families? Who would be
responsible for supporting indigent former slaves?

It is quite remarkable that most of the Northern states answered many
of these questions in much the same way. In all of the states that adopted
abolition legislation, there was agreement that slaveowners should be com-
pensated for their slaves, and that slaves and their children should provide
that compensation through decades of future wageless labor.s Most of the
states adopted kidnapping laws and out-of-state sale bans, but often only
years—in several cases nearly a decade—after adopting abolition legisla-
tion, thus effectively giving slaveowners time to export slaves and their
children without facing criminal sanctions or even significant fines.® Virtu-
ally all, if not all, of the Northern states declined to protect fugitives, well
before the adoption of the Constitution’s fugitive slave clause. All of the

Northern states allowed slave transit, and slaveowner sojourns, through
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at least 1821.7 Why did the Northern states tend to address the problems
raised by abolition in similar ways? The answer lies in the politics and eco-
nomics of abolition.

THE CONTENTIOUS POLITICS
OF NORTHERN ABOLITION

Over the past several decades, historians have carefully analyzed the views
of both antislavery activists and slaveholders in abolition controversies.*®
But the majority of nonslaveholders were neither ardent abolitionists nor
direct economic beneficiaries of slavery. Abolition was “unimportant, eco-
nomically and racially, to most Northern citizens.” The political neces-
sity of accommodating the views and interests of these nonslaveholders
in resolving controversies between slaveowners and antislavery advocates
strongly influenced abolition’s course, as a recent history of New York
abolition shows.” After the Revolution, nonslaveholder political author-
ity increased throughout the North as both the structure of suffrage and
that of slavery changed.

In Pennsylvania and throughout New England, the sources suggest that
nonslaveholders constituted a majority of eligible voters after the Revolu-
tion."” In Pennsylvania, by 1780 a conservative estimate would be that no
more than 30 percent of heads of households eligible as voters would have
been slaveholders, which meant that a minimum of 70 percent of the state’s
eligible voters would have been nonslaveholders. In 1770, slaveholder vot-
ers may still have been in the majority in New York and New Jersey, but by
1790 nonslaveholder households predominated in those states, and slave-
holder voters either were a slim and rapidly decreasing voting majority
there, or had become a minority. There were various motives for antislav-
ery action among Northern nonslaveholders, and revolutionary ideology,
morality, benevolence, economic interests, and racism each played a role.
But nonslaveholders’ views on abolition ultimately reflected their own in-
terests and perceptions, which sometimes differed markedly from those of
either slaveholders or antislavery activists. Their views shaped important
aspects of abolition legislation, including issues such as slaveowner com-
pensation and abolition-law enforcement.

At the same time that nonslaveholders were becoming politically more
influential, Northern economies were changing in ways that marginalized
slavery. A rising Northern commercial elite also particularly wanted to
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remove slavery as an obstacle to the development of an increased supply
of white labor, particularly immigrant labor, at a time of rising demand
for urban labor and speculative land development. These points can be il-
lustrated by a review of the circumstances surrounding the passage of ma-
jor Northern abolition statutes, and concomitant reforms Northern states
made in key aspects of their labor laws.

In 1780, the Pennsylvania legislature passed the first American state leg-
islation providing for the gradual abolition of slavery.” The act of 1780
created a postnati abolition scheme: existing slaves would remain slaves if
properly registered; their children would be deemed indentured servants
and be freed at a specified age. The legislation was adopted after extensive
public debate. Even in Pennsylvania, a major center of early antislavery
activism, abolition was a fairly contentious process.

Despite considerable compromise on the substance of the legislation,
the legislature’s vote on adoption was 34—21, or 62 percent to 38 percent,
which meant that a sizable part of the population opposed abolition (even
after discounting for overrepresentation of slaveowners in the legislature).
The 1780 act’s provisions narrowly escaped major amendment in a later
legislature, and the act as amended ultimately permitted slaveowners in
one part of Pennsylvania additional time to register (and thus keep) their
slaves.” A disproportionate share of the support for the legislation came
from the Philadelphia area, while disproportionate opposition to it came
from western and rural areas where there were concentrated slave pop-
ulations.

The skewed distribution of support for abolition in Pennsylvania re-
flected the fact that at the end of the eighteenth century numerous Penn-
sylvania residents, particularly in rural Pennsylvania, either continued to
support slavery, were hostile to blacks, or were indifferent to their fate.
A poignant 1789 letter from the newly formed Washington, Pennsylva-
nia, abolition society, located in southwestern Pennsylvania, to the older,
established Pennsylvania Abolition Society (PAS), based in Philadelphia,
provides useful evidence about the climate of opinion on slavery in parts of
rural Pennsylvania. In their letter, Washington Society members ruefully
admitted to the PAS leaders that for nearly a decade they had remained
silent—apparently out of fear of slaveowner retribution—Dbecause of lo-
cal public support for slavery while the 1780 act was repeatedly violated in
their part of Pennsylvania. They wrote to inform the PAS that they had
belatedly formed the Washington Society to end their silence and to act
against such intentional lawbreaking.™
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The 1780 act included a series of compromises by antislavery advocates
that had important implications for black freedom. To mollify slaveown-
ers, the act had more onerous provisions than later Northern abolition stat-
utes, requiring longer service by children of slaves before their emancipa-
tion. The negotiated increase in the age at which slaves’ children were to be
freed deprived African American laborers of approximately $50 million in
income in today’s dollars, since the compromise legislation required about
thirty-five thousand additional person-years of unpaid forced labor.” The
act’s provisions for substantial increases in black civil rights meant that it
was superficially among the most progressive of the Northern statutes.
But the statute also contained important loopholes. It provided no civil or
criminal penalties for violation or resources for state enforcement. Equally
importantly, it also wholly lacked strong economic incentives to encour-
age private law enforcement of the kind well known to British law and
used later in other Pennsylvania slavery statutes.

Historians Gary Nash and Jean Soderlund argue persuasively that the
1780 act played little part in the process of abolition in Pennsylvania, be-
cause slavery was already declining there for other reasons before its en-
actment. In addition to declines related to changes in labor markets, it
is generally agreed that significant numbers of slaves left Pennsylvania
with Tories or were taken by British occupiers. By 1780, when the act
was passed, the slave population in the Philadelphia area had declined by
more than half from 1770 levels, to 539 slaves.” But it appears that the act’s
sponsors nevertheless sought the law’s passage because it had political goals
beyond abolition, and supported other important Pennsylvania social poli-
cies. To begin with, it effectively discriminated against Tory slaveholders.
The structure of its slave registration system automatically freed the slaves
of absent Tories while protecting those of Patriots. But despite declining
populations and the possibility that some rural Patriot support would be
weakened or lost by abolition, the legislature pressed forward. The sources
suggest that the law was passed in 1780 in part because it was a symbolic
wartime political statement.”

The Pennsylvania legislative majority’s members were acutely aware of
the political implications of their actions, as can be seen from the marked
changes in the statutory preamble between the originally proposed legisla-
tion and the act as passed. The originally proposed preamble attacked slav-
ery as unchristian: “America is made the scene of this new invasion of the
rights of mankind, after the spirit of Christianity had abolished it from the
great part of Europe . . .” Such references were deleted in the statute—and
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not because its drafters had had a change of heart on that point. Originally,
the preamble asserted that slavery was “highly detrimental to morality, in-
dustry and the arts.”” These references were also deleted in the act. Instead,
the act’s preamble portrayed abolition as progress toward enlightenment
and civilization of a kind that Americans—but not British tyrants—were
capable of. But the original preamble’s reference to the damage to arts and
industry also provides an important clue to the drafters’ policy motives.
For them, the act also implemented established prewar Pennsylvania labor
policy favoring white immigration to replace slave labor.

The history of Pennsylvania slave-import duties, which increased from
1761 onward, shows that as a matter of policy Pennsylvania aggressively
sought to block slave imports. For the period before 1775 in Pennsylva-
nia, Nash and Soderlund argue that the “renewed supply of white work-
ers, [and] the £10 import duty on slaves” were important factors in slave
population decline.” Nash and Soderlund found that by 1770, in the face
of substantial German and Irish immigration, slave imports had essentially
ceased. At the same time, the economics of the labor market were begin-
ning to change significantly. In Philadelphia at the time, a “gradual transi-
tion to a system of capitalist labor relations” was occurring in which the
percentage of bound labor would fall from about 40 percent of the work
force in the mid-eighteenth century to “virtually nothing in 1800.”>° The
result was that artisans increasingly drew on “the large pool of unemployed
recent immigrants” to satisfy their labor needs.”

The fact that despite the decline in slave imports and the changing la-
bor market, the Pennsylvania legislature nevertheless sought to impose a
prohibitive and probably unnecessary £20 slave-import duty in 1773 (more
than $2,000 per slave in 2006 dollars) suggests that it wanted firmly to dis-
courage slave imports, but that it also wanted to publicize the colony’s
policy against imports. The proposed duty was so high that it is reasonable
to conclude that it was chosen instead of an outright ban on imports be-
cause Pennsylvania leaders anticipated that an outright ban would not be
accepted by British authorities, while a high duty might be. As historian
Arthur Zilversmit suggests, Pennsylvania’s slave-import restriction policy
was intended to protect existing white laborers and to encourage addi-
tional white immigration, which Pennsylvania’s leaders thought slavery
would discourage. Similarly, Pennsylvania abolition was designed in part
to encourage white immigration, as were Pennsylvania labor laws adopted
in the 1780s (discussed later). Comparison of Pennsylvania’s abolition his-
tory with the process of abolition in Massachusetts and New York confirms
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that slavery was abolished in Northern states as it became economically
marginal, and illuminates other important political and social dimensions
of abolition.

T = (R

As Donald Robinson aptly observed, the process by which slavery was
abolished in Massachusetts is “shrouded in mystery.”>> However, the judi-
cial process that led to abolition there was the polar opposite of the open,
representative process employed in Pennsylvania, making it a good basis
for political comparison. For several decades, historians have debated pre-
cisely how slavery ended in Massachusetts, and my purpose here is not to
advance a particular view of these events, but instead to sketch background
essential to better understanding of the political process.

The most recent historian to study this issue concludes that slavery
in Massachusetts was ended in 1783 by the charge given to the jury in
Commonwealth v. Jennison. That case was a criminal prosecution brought
against a master named Jennison for assault on and false imprisonment of
a man he claimed was his slave.* Jennison’s defense was, in part, that as a
matter of law he could not have committed the charged crimes against the
victim, because the victim was a slave, that is, a person whom the law did
not protect against assault or false imprisonment. The chief justice of the
Massachusetts Supreme Judicial Court, William Cushing, instructed the
jury that slavery had been abolished by the provisions of the 1780 Massa-
chusetts Constitution’s “free and equal” clause. The jury then convicted
Jennison.

During 1783, when Jennison was being tried, the Massachusetts legisla-
ture was considering abolition legislation. Remarkably, although many
people thought slavery had been legal until at least 1780 in Massachusetts,
the legislature was considering a bill that would have declared that slav-
ery had never been legal there.* This proposed legislation was a complete
turnabout from the proposed state constitution of 1778, which would have
expressly recognized slavery (and was rejected by voters, though exactly
why is uncertain). Massachusetts slaveowners responded to the 1783 leg-
islation by seeking compensation for their slaves, and the 1783 legislation
would have provided it, in addition to providing economic support for
indigent African Americans it freed. The legislation stalled and then died
in the state senate, after having passed the Assembly, and Jennison was de-
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cided. As a result, Massachusetts became the first—and only—state with
a significant slave population to decree total, immediate abolition through
judicial action.

The Jennison decision effectively meant that slaveowners would receive
no compensation for their slaves, since the court concluded that the 1780
Massachusetts Constitution had declared it illegal to hold them. Despite
this, abolition occurred without substantial public dissent by Massachu-
setts slaveowners. By the 1790 census, Massachusetts citizens reported that
they held no slaves, although at the end of the Revolution there should still
have been several thousand slaves in Massachusetts, so that all Massachu-
setts slaves and their children had supposedly been freed in seven years.””
What can this formal abolition process tell us about the actual political
history of abolition in Massachusetts?

It is generally agreed that there was strong public sentiment against
slavery in postrevolutionary Massachusetts, particularly after many Tory
slaveowners there fled. Slaves there had had substantial legal protections
available to them prior to the Revolution, which included rights to sue,
petition, and serve as witnesses.” There is evidence that prerevolution-
ary Massachusetts juries were strongly inclined to grant slaves their free-
dom in close cases.” And recent historians have shown that Massachusetts
blacks were vigorous in asserting that their rights should be included in the
colonists’ expanded conception of natural rights.”® For these reasons, it is
reasonable to conclude, as some historians have, that after the Revolution
many Massachusetts slaves were freed voluntarily, negotiated their free-
dom with their masters directly, or ran away. In other words, the Revolu-
tion served to accelerate slavery’s disintegration in Massachusetts, which
was already under way before the Revolution.

But to round out the picture, it is also important to recall John Adams’s
belief that slavery was extremely unpopular with Massachusetts white
workers who opposed black slave labor competition. As Adams vividly ex-
pressed this, “the real cause [of abolition| was the multiplication of labour-
ing white people, who would no longer suffer the rich to employ these
sable rivals so much to their injury. . . . [If slavery had been permitted,
whether in Europe or Massachusetts| the common white people would
have put the negroes to death, and their masters too, perhaps.” Adams also
thought that contemptuous treatment by whites made black slaves “lazy,
idle, proud, vicious, and at length wholly useless to their masters, to such

a degree that the abolition of slavery became a measure of oeconomy.”*

67



CHAPTER TWO

Slavery died out in Massachusetts, Adams thought, because the Revolu-
tion permitted Massachusetts citizens to act on their prerevolutionary
views that it was politically, economically, and socially marginal there.

Abolition in Massachusetts may well have been very difficult to achieve
politically, because the abolition decision ultimately had to be made by
elite judges subject to very limited political accountability.*” This approach
to abolition had important consequences. By judicially abolishing slavery,
Massachusetts avoided a divisive debate over compensation for slaveown-
ers and at the same time avoided burdening nonslaveholder taxpayers with
compensation costs. Abolition through judicial decree also meant that
there was no need for public education, for a concerted effort to build
public support for a contested law that could strengthen law enforcement,
or for compromise, as there had been in Pennsylvania.

Not everyone agreed that judicial abolition in Massachusetts had been
authorized by its 1780 constitution. In 1795, when asked about the Mas-
sachusetts abolition process, leading state judge James Winthrop said that
the state constitution had been misconstrued. Winthrop concluded that
Massachusetts citizens had been wrongfully deprived of their property
without compensation. Several modern historians have agreed with him.?
There are also significant questions, discussed later, about whether some
Massachusetts slaveowners simply ignored the Jennison decision, relying on
loopholes in Massachusetts law to sell slaves out of the state.

T = CRE

New York’s experience provides an example of a different type of politi-
cal problem that faced abolition proposals. By 1785, abolition legislation
in New York was being considered in an altered political environment,
where both public support for slavery and slaveholder political strength
had lessened compared to the period before the Revolution. But concerns
about the effects of abolition nevertheless proved politically very influen-
tial with nonslaveholders.

When the New York legislature passed a bill in 1785 to abolish slavery
gradually, it provided as a condition of abolition that the right to vote
should be denied to all blacks.** The New York Council of Revision led by
John Jay vetoed the legislation. It sent the legislature a tartly worded lec-
ture on the indissoluble connection between emancipation and civil rights.
The council argued that both the principles of the Revolution and enlight-
ened social policy mandated that blacks must be given the right to vote on
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equal terms as part of their freedom.* In response, the Senate overrode the
council’s veto, but the bill failed in the Assembly.

There is good reason to think that the New York abolition bill’s linkage
between emancipation and black civil rights had been created by proslav-
ery forces because they hoped that linking the issues would kill the legisla-
tion, judging from its legislative history and the responses of supporters
and opponents. As one antislavery advocate who could nicely turn a phrase
wrote, those who had succeeded in creating the linkage “exceeded the
Devil, their father, ‘in wickedness and deceit.”’”3® As this attack conceded,
by creating this linkage slaveowners had successfully appealed for support
to a pivotal group of nonslaveholders who were at least as concerned about
the social consequences of abolition, particularly maintaining white (or
in some cases perhaps, propertied class) political supremacy, as they were
about achieving abolition itself. Proslavery linkage tactics contributed to a
delay in the beginning of abolition in New York for fifteen years.

In the last third of the eighteenth century, the New York economy was
changing in ways that altered the economics of slavery. A rapid increase
in the free labor supply in New York, particularly during the period after
1770, made slavery “relatively uneconomic,” because slaveowners bore the
“continuous expense of maintaining slaves during periods of idleness,”
while employers did not face comparable welfare costs. Therefore, when
wage rates fell, slavery became an “obsolete and expensive system of la-
bor.”77 At the same time, slavery’s economic—and political—position
changed because of a “long-term decline in the use of slave labor by New
York artisans. . . .”** These changes in New York appear similar to the
changes in Pennsylvania’s economy, which contributed to slavery’s decline
there.

In New York, toward the end of the eighteenth century, slaves increas-
ingly became servants for the wealthy. As historian Jack Pole once wrote
in another context, slaves became a form of “aristocratic” property.* By
1799, property useful only to people perceived as landed and rising com-
mercial aristocrats had limited political appeal in New York, where politics
was becoming steadily more popular in nature. When abolition legislation
was finally adopted in New York in 1799, the state’s new willingness to
permit abolition was probably a result of changes in the New York econ-
omy after the Revolution, together with the decline in the political power
of slaveholders. Even then, the dimensions of black freedom, particularly
political rights, remained contentious, often sharply partisan, issues for the
next thirty years in New York. Eventually, as an indirect consequence of
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the Missouri controversy, New York’s constitution was amended to deny
virtually all free blacks the right to vote (see chapter 6).

T = CRE)

As this brief review of abolition in Pennsylvania, Massachusetts, and New
York shows, support for abolition stemmed from a variety of motives and
forces, but it was in important part the result of the increased political
strength of nonslaveholders and changing labor economies after the Revo-
lution. Abolition also presented what appeared to contemporaries to be
difficult problems of political and civil integration in northern societies,
and in some cases resistance to integrating blacks into society—whether
based on white racism, fears of social disruption such as increased crime,
or economic interest—was strong enough to stymie or significantly retard
progress toward abolition itself. Despite the variety of local circumstances
that influenced northern abolition efforts, Northern states’ labor policies
were altered in one common way at the same time: they gave new en-
couragement to white immigrant labor, a policy that would have strong
potential to displace blacks, both slave and free.

At the same time that Northern states were beginning to abolish slavery,
several of the largest states were liberalizing their labor laws. In Pennsylva-
nia, white ethnic immigration resumed shortly after the conclusion of the
Revolutionary War. The state legislated in 1785 to improve the conditions
facing German indentured servants who chose to immigrate, and acted in
1788 to prevent white convict immigration. These legislative changes were
intended to encourage the growth of the white immigrant labor supply.
This legislation—and similar legislation adopted in New York at about the
same time—were related to the decline of the exploitative transatlantic
white servant trade. The decline of that trade was the product of social and
economic factors unrelated to the Revolution that, among other things,
“mobilized free labor in the North. . . .”# And Pennsylvania was not alone.
Its actions were part of a broader pattern of postwar Northern labor legis-
lation intended to encourage white immigration. This pattern supports the
conclusion that concerted efforts to encourage growth through free white
labor immigration formed a major aspect of Northern state social policy
during this period, one that began even before the Revolution.*

Historian Robert Steinfeld showed that in the late eighteenth century,
various Northern states restricted the maximum terms of bound labor,
particularly indentured servitude, and restricted masters’ powers. In Con-
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necticut, by 1795, nonslaves could be indentured or apprenticed on terms
that permitted a master to engage in coercion only if they were minors
or “poor debtors . . . assigned in service.” Vermont prevented all per-
sons from serving as indentured servants or apprentices after the age of
twenty-one (eighteen for females), except in certain cases of consent or
by law for payment of debts or similar causes. In 1788, New York limited
indentured service to minors and to immigrants, and in the case of im-
migrants, restricted the length of bound service to four years. In 1793, the
Pennsylvania courts held that native-born minors could only be bound
as apprentices, not as indentured servants. In 1795, Massachusetts limited
bound labor to minors.

In sum, throughout the North, efforts were being made by the end
of the eighteenth century to eliminate the ability of masters to impose
bound servitude on laborers, and to make free wage labor the only option
legally available to employers.* Northern states recognized that slavery
was economically marginal there, and for them, white immigration was
the preferred alternative for expanding the labor supply and developing
lands in the new states. Northern states’ preferences for increasing white
immigrant labor had a strong potential to worsen economic conditions
for free blacks who remained there (unless their economies grew rapidly
enough to absorb the added labor supply). As historians have shown, in
many cases northern blacks remained second-class citizens economically
as well as in terms of civil rights during this period.*

Although Northern states moved toward abolition on somewhat vary-
ing paths, in virtually every case, the process required communities to con-
front the thorny problems of slaveowner compensation and the postaboli-
tion protections available to law to slaves, free blacks, and their children.
Here the views of nonslaveholders were of particular importance.

“WHAT IS JUSTICE?” THE PURPOSES, COSTS,
AND CONSEQUENCES OF ABOLITION

In 1795, Vice President John Adams, a Northern nonslaveholder, explained
his reasons for rejecting the feasibility of a major gradual abolition pro-
posal for Virginia made by the prominent attorney St. George Tucker.
Adams’s argument focused almost entirely on what he saw as the social
and economic costs to freed slaves and to “the world,” that is, society in
general, that would result from abolition. He said: “If I should agree with
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him [Tucker] in his maxim, ‘Fiat justitia ruat coelum,’ the question would
still remain, What is justice? Justice to the negroes would require that they
should not be abandoned by their masters and turned loose upon a world
in which they have no capacity to procure even a subsistence. What would
become of the old? the young? the infirm? Justice to the world, too, would
forbid that such numbers should be turn'd out to live by violence, by theft,
or fraud.”* These considerations led Adams to conclude that it would be
counterproductive to do anything more about Southern abolition than
to end the slave trade and to ameliorate slave conditions until the white
population was sufficiently larger than the black population to make grad-
ual abolition possible with slaveowner consent.* Studies of abolition and
northern race relations confirm that white nonslaveholder concerns about
the economic and social effects of abolition on whites similar to Adams’s
played a significant role in shaping Northern abolition laws and their en-
forcement.*

The broadest effect of nonslaveholder influence on Northern aboli-
tion—one felt throughout the Northern states—was to shift the direct
economic cost of abolition away from slaveowners and nonslaveholders
and almost entirely onto slaves and free blacks, as historians Robert Fo-
gel and Stanley Engerman showed in a seminal analysis some thirty years
ago.* They began by observing that during abolition it was nearly univer-
sally agreed—even by antislavery legislators—that slaveowners should be
compensated for the value of their slaves.

Why was there such broad agreement about providing compensation,
even including ardent abolitionists such as Quaker antislavery pamphle-
teer Anthony Benezet (who had repeatedly attacked the immorality of
the slave trade)? Agreement on that point among contemporaries seems
to have been so broad that there was limited debate about it. Historians
have reached varying conclusions about why this consensus existed.* The
problem of compensation is worth a closer look, because it raises several
complex issues that had implications for contemporaries’ understanding of
property rights, and because it can tell us a considerable amount about the
shape of Northern public opinion regarding slavery.

Abolition legislation was a powerful—almost unprecedented—use of
government coercion to outlaw a specific form of previously lawful prop-
erty. In a sense, abolition legislation might be conceived as an unusual
use of eminent-domain authority. It resembled the exercise of eminent-
domain power because through abolition, “property” was “taken” by gov-
ernment without the consent of its owner, but differed from it because
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the property was not taken for public use, as was typically (though not al-
ways) the case when eminent-domain authority was used. Thus, abolition
legislation could have constituted a very dangerous precedent for owners
of any form of property, because it suggested that government eminent-
domain power was not limited by any requirement that a taking of prop-
erty be for public use. Indeed, during the Revolution, some slaveowners
had challenged abolition legislation essentially on that basis.*

As historian Charles McCurdy has shown, such uses of eminent-domain
power for private takings became very controversial in the early Repub-
lic. Some long-standing uses of eminent-domain power were actually
declared unconstitutional as private takings in the Northern states in the
first part of the nineteenth century.*® But Northern abolition statutes were
designed to finesse this constitutional problem by forestalling slaveowner
court challenges to legislative action. One important consequence was that
Northern courts were not required to define the precise nature or extent of
slaveholder property rights at a time when American legal doctrines about
property rights were themselves evolving.

An important English common-law doctrine that might have protected
slaveowner property was the idea of “vested rights,” which were prop-
erty rights deemed sufficiently established by customary forms of invest-
ment or legitimate reliance on them to deserve protection against taking
by government without compensation.s” After the Revolution, Americans
generally agreed that uncompensated takings of vested property rights by
government were abhorrent and should not occur, barring unusual cir-
cumstances such as protecting public safety.”

During the Revolution, though, there were antislavery advocates who
argued that it was impossible for anyone to possess vested rights in slaves.
As “A Friend to Justice” wrote in 1780, slavery “is utterly repugnant to the
very nature and spirit of the common law.”’ He argued further that even
if slavery was authorized by the common law, natural law would bar it,
which meant that no vested rights could be acquired in slaves. If no vested
right in slaves existed, no compensation would need to be made for slaves
when slavery was abolished. Both Northern abolition statutes and North-
ern courts effectively rejected that position, except in Massachusetts. The
statutes instead provided generous compensation for slaveowner property
rights, arguably going beyond what the law required. In general, antislav-
ery advocates compromised on the issue of property rights as a means of
smoothing the way for abolition legislation.

In typical postnati abolition statutes, a distinction was drawn between
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existing slaves, as to which most people apparently accepted that vested
property rights could exist, and their future children, as to which it was
uncertain whether the law would recognize a vested property right be-
cause they had not existed when the statutes were adopted. As to exist-
ing slaves, Northern abolition laws enacted before the turn of the century
deemed them slaveowner property and declined to free them, avoiding the
compensation issue.** But antislavery forces could plausibly have argued
that even if rights in existing slaves were treated as vested rights, rights in
afterborn children should not be considered vested because slavery contra-
vened natural law. Instead, Northern abolition statutes took a very conser-
vative approach, and provided slaveowners de facto compensation even for
afterborn children by classifying such children as indentured servants and
emancipating them only when they became adults (or even later). Because
such generous compensation was provided to slaveowners by abolition
statutes, unless courts rejected the validity of government use of eminent-
domain-like power to address the problem of slavery at all, these laws were
invulnerable to constitutional attack in Northern states.

The principal political question to be resolved by gradual abolition leg-
islation thus necessarily became who should provide compensation to sla-
veowners. The antislavery community had thought about the problem of
compensation. Prominent abolitionist Levi Hart of Connecticut proposed
aplan that included public funding to compensate slaveholders.* A public-
funding approach to compensation would have recognized that abolishing
slavery was a social responsibility, like the widely accepted need to provide
for public defense.

However, legislatures that adopted gradual abolition legislation did not
give significant consideration to public funding for slaveholder compen-
sation. To the contrary, even proposals for important forms of ancillary
public support for newly freed blacks, such as education for children or poor
relief, if adopted at all were quickly sharply scaled back or abandoned.
Nonslaveholders, who were in the political majority by the turn of the cen-
tury in virtually all Northern states, believed that they had not personally
created or benefited from slavery, and should therefore not be taxed to pro-
vide any compensation to slaveowners. For them, slavery was inexpedient
at best and often seen as a “sin,” but it was not a problem that taxpayers as
a whole had any obligation to pay to remedy. Instead, some other form of
financing for emancipation had to be found. The nonslaveholder position
on financing uniformly prevailed in Northern abolition laws.

Ironically, it was slavery’s victims who paid the costs of their own
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emancipation. In legislating gradual abolition, Northern states that had
significant numbers of slaves commonly required blacks and their children
to purchase their children’s freedom by at least a generation of forced, un-
paid labor. The deferral of freedom for the children of slaves meant that
slaveowners could recapture the full capital value of all their slaves, since
the capital value of their female slaves was heavily dependent on the ex-
pectation that they would bear slave children. Fogel and Engerman dem-
onstrated that the gradual emancipation structure of Northern abolition
laws meant that slaveowners typically received between 95 and 97 percent
of the market value of their slaves at a minimum. By permitting full re-
capture, Northern legislatures demonstrated both their solicitude for the
protection of slaveowner property rights and their equally strong desire to
avoid burdening nonslaveholders with taxes to compensate owners.

Northern courts generally interpreted state constitutions in a way that
was equally protective of slaveowner compensation rights. No court of last
resort in any other state that had a significant number of slaves agreed with
Massachusetts that slavery could be ended by an uncompensated taking of
slave property. The highest courts in Pennsylvania and Virginia were asked
to hold that their state’s constitutions, which contained language similar
to that of Massachusetts declaring all men “free and equal,” had abolished
slavery, and declined to do so.” These rulings rested on the courts’ views
of constitutional drafters’ intent, and the courts concluded that a signifi-
cant factor in determining that intent was whether voters or the legislature
would have freed slaves without providing compensation, as the decision
in Hudgins v. Wright shows. A 1794 internal debate in Pennsylvania among
abolition society lawyers about whether to seek a court ruling that slavery
there had been abolished by the state’s constitution sheds additional light
on why the courts disagreed on this issue. Ultimately, they differed in their
views of the proper relationship between natural law and positive law.

In 1794, five strongly antislavery lawyers who were PAS counselors gave
their opinions on whether the “free and equal” clause of the Pennsylvania
Constitution of 1790 abolished slavery.’® Three of the five concluded that
it did not. John D. Coxe’s opinion relied on the fact that slavery was le-
gal in Pennsylvania before its constitution was adopted, and that the state
constitution did not explicitly abolish it. Coxe wrote that although it was
widely agreed that slavery violated natural law, wherever it was established
by “the positive law of the Constitution, of the Legislature, or Sovereign,”
positive law has “prevailed in the Courts of Justice, and will ever prevail,
as their Duty, is to interpret and decide on the Constitution and Laws and
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not to make alter or abrogate them.”* Coxe’s position was the traditional
English-law view, that positive law superseded natural law even where
slavery was concerned, a position that Lord Mansfield would have en-
dorsed. In the context of American republican thought, this position was
ultimately grounded on the view that courts should defer to the popular
will, even where slavery—a violation of natural law—was concerned.

A second PAS attorney, Josiah (Joseph?) Thomas also relied on the prior
existence of slavery and the fact that it was not explicitly abolished by
the 1790 constitution. He added that in his view, the new federal con-
stitution would prevent taking away a master’s property rights (without
compensation). John Hallowell, a third lawyer, pointed out that the 1776
Pennsylvania Constitution had had broad “equal rights” language also, and
that “slaves were at that time considered as a Species of Property which it
was—neither illegal or immoral to possess.” The 1780 Gradual Abolition
Act would have been unnecessary if the 1776 constitution had abolished
slavery; the 1790 constitution added nothing to the argument in Hallo-
well’s view.

The two most prominent lawyers for the PAS, Miers Fisher and Wil-
liam Rawle, both argued that the 1790 constitution had abolished slavery.
Both relied explicitly or implicitly on the Somerset decision. But they fil-
tered their analyses of that decision through distinctively Pennsylvanian
(and Quaker) eyes.

Fisher argued that English common law had rejected slavery. He argued
that Somerset, which he understood as having rejected slavery in England,
had established the “Right Reason” of English common law. English com-
mon law should be applied in Pennsylvania since the state had explicitly
adopted that common law, and Pennsylvania law therefore barred slavery,
he concluded.®

Fisher’s opinion admitted that “the warmest Friends of the Abolition of
Slavery” would “scarcely contend” that any of the major founding docu-
ments either of the nation or of Pennsylvania—the Declaration of Inde-
pendence, the Pennsylvania Declaration of Rights, or Pennsylvania’s 1790
constitution—were actually intended to end slavery. But for Fisher, that
lack of antislavery intent was irrelevant, because in his view the common
law was based on “Right Reason” and on necessary implication. As to the
latter, he argued that the only words deemed sufficiently broad by the
Founders to support their escape from “Political Slavery”—the Declara-
tion’s statement of equal rights—were also broad enough that they “must
comprehend all Mankind and lay the Axe to the Root of domestic Slav-
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ery.” In effect, Fisher argued that from political necessity the Revolution
had been based on a broad assertion of human equality, and that the Dec-
laration therefore committed the United States to actions to make good on
that broad claim to redeem the Revolution, including abolition.

Unlike Lord Mansfield, Fisher also saw legislative intent as irrelevant to
the law’s approach to slavery because he saw law itself as an implementa-
tion of human progress toward enlightenment. He admitted that it was
“highly probable” that the Pennsylvania legislature in passing the Gradual
Abolition Act in 1780, and amending it in 1788, had seen slaves as a “subject
of Property.” In a memorable description, he wrote that these legislatures
“were but in the progress towards the Light, which was not then clearly
seen, ‘they saw men as trees walking’ but since that time more Light has
arisen on this Subject and it is now clearly seen that Mankind is not a Subject
of Property. . . .”

Fisher’s powerful conviction that the inevitable progression of freedom
through history should serve as the basis for interpretation of the law was
quintessential liberal Quaker and Enlightenment thought, and many of his
contemporaries (including Jefferson, some might argue) shared such views.
But despite his universalist argument, Fisher conceded that the principles
he advocated could not be applied to all the states. “There are some of
the States wherein the great number of the Slaves would render a Sudden
Emancipation extremely dangerous,” he wrote, so that the common-law
rule barring slavery should not apply there.

Fisher denied that masters were entitled to compensation for slaves
when abolition occurred, relying on a property-title argument to counter
a vested-rights analysis that would require compensation. Masters had a
defective title to the liberty of others, and therefore restoring liberty to
slaves was not taking property from masters. Unlike other antislavery ad-
vocates, who made similar defective-title arguments based on the illegality
of the slave trade, Fisher based his argument on the assertion that a human
right to control one’s labor was an inalienable part of human freedom: “all
men are entitled to employ their own Time and Labor in the Pursuit of
their own Happiness.”

William Rawle, the final PAS attorney involved in this debate, was one
of the most respected attorneys in Philadelphia. His opinion exhibited the
clearest understanding shown by any late-eighteenth-century American
lawyer of the implications of Somerset’s fundamental conclusion that slav-
ery was a status, and that slaves were deemed property solely by positive
law, rather than a form of traditional common-law property. Rawle wrote
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that “slavery is not a natural but a political institution; it is the effect of ava-
rice and luxury supported by force or fraud . . . If the government which
authorises or permits slavery is dissolved, slavery is dissolved with it.” He
argued that the 1790 constitution represented a decision by Pennsylvanians
to relinquish their “odious and unnatural claims” to the perpetual labor of
others.®

The PAS unsuccessfully brought suit to have slavery declared uncon-
stitutional after Fisher’s and Rawle’s views prevailed in its internal debate.
According to news reports of the decision in that suit, Negro Flora v. Joseph
Graisberry (the records of the decision have reportedly been lost), Pennsyl-
vania’s highest court unanimously decided in 1802 that slavery had legally
existed in Pennsylvania before the adoption of the 1790 constitution, and
had not been abolished by it.** But the internal division of opinion among
the strongly antislavery PAS lawyers provides important insight into why
American courts were divided on the relationship between slavery, prop-
erty, and natural law at the turn of the century.

Under a “higher law” analysis that conceived natural rights as limits to
human law, slavery would be regarded as an inherently unlawful condition
that could not be legalized even by a constitutional provision authorizing
it. As Fisher and Rawle argued, no compensation would need to be made
to slaveowners for ending such an unlawful condition. The Fisher-Rawle
position was the direct ancestor of the “higher law” position advocated
by New York senator Rufus King and his allies with respect to the federal
Constitution’s treatment of slavery during the Missouri controversy (see
chapter 6). Their PAS colleagues disagreed with that position because, fol-
lowing Lord Mansfield and the English legal tradition, they thought that
positive law—particularly legislative or constitutional provisions—could
alter natural law and rights, and that it had done so in Pennsylvania where
slavery was concerned. It necessarily followed for them that compensation
for slaves would be required if slavery were abolished, so that a constitu-
tional provision declaring human equality could not by itself authorize
freeing slaves because it did not provide compensation to slaveowners. The
strong division within the PAS mirrored the deep divisions in American
courts on the relation between natural law and slavery.

After the Revolution, there was a sharp tension between the inherently
antimajoritarian American “higher law” tradition and majoritarian repub-
lican institutions where slavery was concerned.” Deference to republican
institutions appears to have led courts to defer to legislative decisions about
slavery in some cases. In both Negro Flora and in Pirate, alias Belt v. Dalby,
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a major early slavery case discussed below, the Pennsylvania courts con-
cluded in essence that where the legislature had acted regarding slavery,
the limitations established by the legislature should be observed rather
than expanded on “higher law” grounds. At the same time, in later cases,
Pennsylvania courts sometimes provided “gap-filling” protection to slaves
where the legislature had not legislated unambiguously on a particular as-
pect of abolition, while they denied such protection in other cases.® The
ongoing tension between respect for popular will and “higher law” con-
siderations can be seen not only in the limitations and loopholes found in
abolition laws but in their often weak enforcement as well.

THE ENFORCEMENT OF ABOLITION LAWS

Several decades ago, Fogel and Engerman asked, why did manufacturers,
lawyers, merchants, and landlords who understandably worried about
limiting property rights, as abolition would, still endorse antislavery laws?
They answered that this support was philanthropically motivated, that it
was a product of the new moral values of the Revolution, but that it was
“bargain price” philanthropy. Nonslaveholders were prepared to purchase
“freedom for slaves,” but only at a “very moderate cost.””” But close ex-
amination of the loopholes in Northern abolition laws and their enforce-
ment suggests that the price nonslaveholders were willing to pay was even
lower than Fogel and Engerman thought.

As Fogel and Engerman concluded, Northern abolition statutes often
contained loopholes, and lacked strong enforcement mechanisms. They
thought of loopholes and statutory nonenforcement as means of provid-
ing additional indirect compensation to slaveholders, which they may well
have been.® But it is useful to look at loopholes and enforcement prob-
lems from another perspective. Particular statutory loopholes and patterns
of nonenforcement also reflect limits on the public consensus supporting
abolition. This section analyzes abolition-law enforcement in Pennsylva-
nia in detail, and then compares it with information from Massachusetts,
Connecticut, New York, and New Jersey in order to examine limits on
public support for abolition.

One very important limit on such support was significant public will-
ingness to tolerate “black removal” from Northern states as a form of abo-
lition (i.e., externalization of the problem). Northern public willingness
to tolerate the out-of-state sale or transfer of black slaves and even kidnap-
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ping of free blacks in some cases was probably a result of a combination
of white racism and animus against the poor by taxpayers seeking to avoid
poor-relief costs or economic competition—but whatever its motives, its
effects were the same. Northern slaves in many states faced the risk of slav-
ery outside the North in sometimes far harsher or even deadly conditions
for decades after abolition began, while free blacks were exposed to the
risk of reenslavement in such conditions.

The Pennsylvania gradual abolition law of 1780 had several profound
defects in its protection of African Americans from slavery, some of the
most important of which were recognized when it was enacted. As one
historian commented, “[I]n the eyes of those who desired the destruction
of slavery the act of 1780 had two great faults: first, it was easily evaded;
and, second, it was an act for gradual abolition only.”® As to ease of eva-
sion, this conclusion was clearly correct. The act contained important
loopholes. It wholly lacked strong enforcement provisions. And it did not
clearly define the legal consequences either of slavery or of freedom.

The 1780 act did not by its terms protect the right of slaves or their
children to remain in Pennsylvania. The act’s failure to include provisions
explicitly prohibiting the sale of slaves out of the state may have been a
concession to political reality by Pennsylvania abolitionists. Rhode Island
had adopted a provision barring out-of-state sales of resident slaves in 1779
to protect slaves there, well before it enacted a gradual abolition statute in
1784.7 Pennsylvania abolitionists, whose correspondence shows that they
were in close communication with their Rhode Island counterparts, may
have been aware of the danger that out-of-state sales would occur during
abolition if not prohibited.

The act assumed that most enforcement of the law would be done by
private persons, but provided no financial incentives to them for successful
enforcement. For several centuries, English law had recognized that private
law enforcement played a major role in the enforcement of law generally,
and English statutes therefore often provided very large financial rewards
to persons who undertook private enforcement of laws that were impor-
tant to the Crown. An important example of this type of private action,
still used in America today, was the qui tam action, “prosecuted by a private
citizen on behalf of himself and the Crown, with any statutory penalty
divided between the prosecutor and the government.” Such actions were
used to regulate the quality of goods, among many other things.” English
law recognized a series of other actions, often called informer’s actions or
relator’s actions, as means of encouraging private law enforcement as well.

80



ABOLITION, SLAVERY REFORM, AND THE CLIMATE OF OPINION

In many such actions, private citizens were given substantial monetary
rewards by statute for participating in successful prosecutions for various
law violations.

The 1780 act’s drafters did not follow the long English tradition de-
signed to stimulate aggressive law enforcement. The act as originally
adopted contained no substantial rewards, civil penalties, or criminal pen-
alties to deter violations of the rights of slaves and their children—to put
this colloquially, it had no teeth. Slaveowners proved willing to risk the
act’s consequences and to disobey the law when they stood to benefit eco-
nomically. As historian Edward Turner points out, “some Pennsylvanians
openly kept up the slave trade . . . some masters separated families and sold
slaves out of the State . . . [others]| sent their pregnant female slaves” out of
the state to have slave children.”

It was not until 1788, eight years after the statute was passed, that owners
were explicitly prohibited from removing or selling slaves out of the state.
Some owners appear to have taken advantage of this substantial eight-year
window of opportunity. PAS files document several efforts to prevent sla-
veowner removals of their slaves or their children during the 1780s.7 If sig-
nificant out-of-state sales or removals had not been occurring, there would
have been little point in amending the act in 1788 to penalize them.

The 1780 law’s defects were only partly remedied by the 1788 reform
amendments to the act. The amendments do show that the legislature un-
derstood quite well how to create very large penalties and incentives for
private enforcement against some aspects of slavery when it possessed the
political will to do so. But in the 1788 amendments, the legislature agreed
to impose prohibitive financial penalties only in the case of direct foreign
slave-trade participation by Pennsylvanians, not in the case of out-of-state
slave sales or removals. Under the 1788 amendments, the legislature pro-
vided for forfeiture of ships and all of their tackle, furniture, and so forth,
together with a substantial £1,000 penalty for slave-trade prohibition vi-
olations (well over $100,000 in today’s dollars). One-half of the penalty
would go to a private citizen enforcer, a large enforcement incentive.

In sharp contrast, the 1788 amendments provided a penalty of £75 for
violations of the slave removal provisions (perhaps $7,500, or about one
to two times an average slave’s value), with one-half of the penalty going
to a citizen enforcer.” The 1788 amendments provided criminal penalties
against kidnapping or “seduc|[tion]” of blacks with “a design and inten-
tion of . . . causing” them to be a “slave or servant for term of years,” but
the Supreme Court of Pennsylvania later indicated (in dictum) that these
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criminal penalties did not apply to acts that harmed slaves, but only to
those against free blacks. The result was that the law’s minor civil penal-
ties were the only deterrent against illegal exports of slaves or long-term
indentured servants by their masters.”

No state funds were provided directly for enforcement of the 1780 act,
so enforcement of the act was conducted principally by the PAS, an elite,
relatively well-funded volunteer organization whose work was vigorously
assisted by leading members of the Philadelphia bar.” The PAS achieved
many notable successes, and was responsible for protecting hundreds of
African Americans against slavery or reenslavement over several decades.
But Pennsylvania and foreign slaveowners proved tenacious in seeking
to protect their property. Slaveowners proved willing to risk the act’s con-
sequences and to disobey the law when they stood to benefit economi-
cally.”

For several years after the passage of the 1780 act, it was apparently
unclear even to strong supporters of the act that abolitionists wanted to
prevent out-of-state sales of slaves, as opposed to simply removing them
from Pennsylvania to “solve” the state’s slavery problem. In 1787, Tench
Coxe, a very prominent and politically active officer of the PAS, who later
became a senior treasury official under Alexander Hamilton, arranged
as coexecutor of an estate to send two black women to the West Indies
for sale. After Coxe’s arrangement was discovered and he was confronted
about it, he apologized profusely to the PAS. He explained that he was un-
aware that his actions offended PAS policies, and arranged for the return of
the women.” That same year, Philadelphia merchant Stephen Girard sent
a five-year-old boy to the West Indies, and agreed to return him only after
extensive pressure from the PAS.”

Other slaveowners scoffed at the law’s belated out-of-state sales restric-
tion. In 1788, Charles Logan, a Pennsylvania slaveowner who owned nine
slaves, agreed in writing to manumit all of them. He then changed his
mind, and instead took the slaves to Richmond, Virginia. Logan began to
sell them to third parties, and turned a deaf ear to the PAS’s entreaties to
return the slaves. The PAS was unable to discover any effective means of
arranging for the slaves’ return even after extensive correspondence and
cooperative efforts undertaken through a third party in Richmond, the
prominent Virginia abolitionist Robert Pleasants. During its failed recov-
ery efforts in this case, the PAS threatened Logan with litigation, hinted
at criminal prosecution, and appealed to Logan’s “honour as a gentleman”
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and sense of justice.® The Logan contretemps showed the limits of the
PAS’s ability to control slaveowners’ intentional lawbreaking.

The PAS sought aggressively to prevent sales of slave children out of
state on the ground that they were free and could not be sold into slavery
and by 1786 had succeeded in obtaining court rulings that protected such
children.* However, various slaveowners sought to evade court rulings,
and some succeeded. As late as 1794, a slaveowner sent two women to New
Jersey even though he had already been served with a writ of habeas corpus
seeking their freedom, and was not sanctioned by the Pennsylvania court
despite PAS efforts to obtain sanctions against him.*

The 1788 amendments to the act on slave and servant removal had other
important flaws. Under the amended law, a violation was based on a slave-
owner’s intent, which was often difficult to prove. The law also specifically
allowed a slave or indentured servant to “consent” to removal from Penn-
sylvania before two justices of the peace (who, in certain parts of Pennsyl-
vania, were likely to be slaveowner allies). Pennsylvania blacks repeatedly
faced fraudulent, and in some cases exceptionally well-organized, criminal
efforts to induce them to leave the state voluntarily so that they could
be kidnapped and sold into slavery.® As late as 1811, the PAS successfully
sought the indictment and conviction of a Pennsylvania man who had sold
a nine-year-old boy into slavery in Baltimore to a slave trader there.*

An important uncertainty about the 1780 act’s effects, even nearly ten
years after it was passed, was what happened when a slaveowner had failed
to register a slave as required by the act. As to slaves themselves, this issue
was only resolved in 1794. In a 1794 case, the Pennsylvania courts held that
when a slave became free under the 1780 act due to nonregistration, the
slave could be held only to the same indentured-servitude terms as a free
white person, that is, until age twenty-one if male.” Uncertainty persisted
about whether an unregistered slave’s children became free, or whether a
slaveowner still had the right to their services until they reached twenty-
eight.® Although the courts were often willing to assist the PAS when its
claims were solidly grounded in the act, it was unsuccessful in persuading
the Pennsylvania courts judicially to abolish slavery or to expand the act’s
reach. Juries sometimes discouraged aggressive PAS litigation by their ver-
dicts as well.

By 1784, in Pirate, alias Belt v. Dalby, the PAS began litigation seeking
to expand the effects of the Pennsylvania abolition statute.” The first re-
ported Pennsylvania post-Revolution slavery case, Pirate shows the evolu-
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tion of the law of slavery. It was brought as a habeas corpus action seeking
the freedom of a slave brought to Pennsylvania from Virginia by the de-
fendant, an Alexandria, Virginia, merchant named Philip Dalby.* Dalby
had been in Pennsylvania on business considerably less than six months
(the protected “sojourn” period established by the act of 1780) when the
PAS action began.

Under the law of either Virginia, where he had been prior to coming to
Pennsylvania, or Maryland where he had been born, plaintiff Pirate would
have been regarded as a slave because his mother had been a slave; in those
states, a slave child’s status was based on the mother’s condition. The PAS
and the Pennsylvania attorney general argued for the slave’s freedom based
on the principles of Somerset. The gist of these arguments was that the
court should hold that Pennsylvania law applied to the plaintiff, and that
it did not recognize slavery because no positive law established it.

The Pennsylvania court chose instead to ignore or reject various Somer-
set holdings, even though Pennsylvania’s constitution provided explicitly
that the state followed English common law. It held that in the United
States, slavery was derived from the civil law, not from English villen-
age. It determined further that because the slave was a slave in his place of
origin, the slave’s status continued in Pennsylvania (i.e., the court adopted
what is termed a lex loci rule in conflicts-of-laws terminology). This re-
jected the key conflicts holding of the Somerset decision that slave status
changed when a slave changed jurisdictions. The court’s conflicts holding
occurred despite the legislature’s decision to follow the Somerset conflicts
rule in drafting the 1780 abolition act. The legislature’s decision was appar-
ent from the act’s provision declining to protect fugitive slaves owned by
foreign slaveholders, since without such a provision those fugitives would
have been freed by the operation of the act. (Although Pirate involved a
slave brought to Pennsylvania by a sojourner, the reasoning of the ruling
would have applied to fugitive slaves as well.)

Although the Pirate court could easily have reached the same result and
disposed of the case simply by holding that the Pennsylvania 1780 abolition
statute contained no provision that would free the plaintiff, it chose not
to rely specifically on the statute in reaching its conclusion.® One possible
explanation for the court’s effort to create a nonstatutory rationale for its
decision is that the court was seeking to prevent future antislavery litiga-
tion that depended on claims other than alleged violation of the gradual
abolition law. The legislature had already declared that it was state policy

not to protect fugitive slaves against foreign slaveowners, and the court’s
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decision protected those slaveowners as well, discouraging freedom litiga-
tion against them except where specifically authorized by statute. The Pi-
rate decision appeared calculated to avoid similar future disputes. The sur-
rounding circumstances suggest that this may have been the court’s goal.

In 1786, before the court decided the Pirate case, at Dalby’s request his
fellow Virginian George Washington had engaged in high-level lobbying
to have the Pirate action “voluntarily” dismissed by plaintiffs. Washington
wrote to Robert Morris, the Pennsylvania financier, and asked him to per-
suade the PAS to drop the case. Washington asserted that legislative aboli-
tion was the only proper means to address the problem of slavery, and that
forcing ordinary slaveowners to litigate against the wealthy PAS would
mean they would lose their property because they could not afford to de-
fend it. Freedom litigation, he wrote, “begets discontent on one side and
resentment on the other” and “introduces more evils than it can cure.”®

Washington’s prominence and the broad arguments he made trans-
formed his high-level intervention on behalf of slaveholders into a highly
visible political act that demonstrated how important this issue was to
them. The Pirate litigation reminded slaveowners that their practical ability
to control fugitive or transient slaves depended precariously on whether
the law of other states would continue to deem those slaves property, not-
withstanding the protection provided to them for their slaves by the Ar-
ticles of Confederation. Because the articles lacked a meaningful enforce-
ment mechanism and relied instead primarily on interstate comity on most
issues, state litigation like Pirate could frustrate their operation. But the
Pennsylvania court’s decision effectively prevented such a result.

The PAS was often able to persuade the Pennsylvania courts to support
its clients’ quests for freedom. In 1784, 1789, and 1799, for example, the
PAS won suits freeing slaves or their children because their owners had not
properly registered them under the 1780 act.” In 1797 in Respublica v. Black-
more, the Supreme Court of Pennsylvania freed two women held as slaves
on grounds that they had not been properly registered under the law.*
Such registration cases were only a small fraction of the hundreds handled
by PAS lawyers over several decades, many of which were settled without
litigation by compromises, which in some cases were based on new inden-
tures providing for reduced terms of service followed by freedom.”

But the PAS sometimes lost cases in ways that indicated that there were
significant limits to public support for its actions. In the 1791 case of Bill,
late with Jonas Philips, the PAS brought suit against owner Jonas Philips for
the freedom of a slave named Bill. To bring the suit, the PAS was required
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by law to give a replevin bond, a form of security against court costs.**
The PAS later discontinued its suit on behalf of Bill after concluding that
it lacked legal merit. Philips, the defendant, then directed the sheriff to sue
for damages on the replevin bond, and the jury awarded damages against
the PAS. The damages were substantial: £56 and costs of suit which to-
gether, in today’s dollars, would be roughly $6,000. But the jury also de-
cided that the slave was free, so the jury’s decision effectively forced the
PAS to purchase the slave and pay the slaveowner for him.

The PAS could ill afford such a Solomonic verdict, since it was not fi-
nancially able to purchase slaves systematically. The case’s outcome un-
doubtedly sent a cautionary message to the PAS against aggressive litiga-
tion, since it could not afford to win its cases that way. In another major
1794 case brought by the PAS, an unsuccessful, highly visible criminal in-
dictment for kidnapping, the court essentially instructed the jury to acquit
the defendant and then excoriated the PAS and Pennsylvania authorities
for their aggressive pursuit of what it deemed to be “extravagant,” un-
founded litigation.

PAS efforts to prevent slaveowner abuse of slaves and their children and
violations of the act through exports or reenslavement depended heavily
for their success on blacks’” complaints based on growing knowledge of
their rights. But PAS efforts to combat kidnapping also depended heavily
on white citizen cooperation. In two separate 1790s cases described in PAS
files, concerned Pennsylvania citizens challenged kidnappers who were
seeking to leave the state with free blacks. A 1793 kidnapping was success-
fully foiled when the kidnapper fled after being confronted.” In a 1794
case, however, a black who was supposed to have been jailed to maintain
the status quo pending a further hearing on his right to freedom was never
delivered to the jail, and with the connivance of local citizens was instead
transported out of the state.” These do not appear to have been isolated
cases. In 1794, the PAS asserted, in publicly defending its aggressive pros-
ecution in a contested freedom case that it had won against an owner’s
attack on its conduct, that there had been “many instances” of kidnapping
of free blacks by their former masters who sent them to the West Indies for
sale as slaves.*® If this was true, as seems likely, local whites were often less
than vigilant in protecting blacks against blatant lawbreaking.

The sources (including the kidnapping and reenslavement cases above)
also suggest that antislavery laws were far more vigorously enforced in
Philadelphia than in the remainder of Pennsylvania, where most Penn-
sylvania slaves actually lived. Even in the nineteenth century, there is evi-
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dence of much of the rural population’s lack of support for abolition. In
the early 1830s, a special committee of the Pennsylvania legislature found
that as late as the mid-1820s, in rural Pennsylvania the children of slave
children born after 1780 were still being treated as indentured servants,
which was plainly illegal. It was only in 1826, nearly fifty years after the
act’s passage, that the Pennsylvania Supreme Court actually barred this
“misconstruction” of the law.%

The same Pennsylvania legislative committee discovered in the early
1830s that in rural Pennsylvania, for decades previously, numerous slaves
from other states had been sold into Pennsylvania as long-term indentured
servants in direct violation of the 1780 act, whose provisions should imme-
diately have freed these individuals.”” Remarkably, despite the law’s clar-
ity on this point, the committee recommended that such violations of the
act continue to be permitted on the ground that it would be better for the
out-of-state slaves if they became indentured servants in Pennsylvania.

The reenslavement and out-of-state sales cases—considered together
with a significant number of deliberate kidnapping cases in the 1790s and
1800s, including the case that ultimately gave rise to the Fugitive Slave
Act of 1793—suggest just how tenuously freedom had been conferred on
blacks by the Pennsylvania act. In enforcing the law, blacks and their sup-
porters had had to struggle with grasping slaveowners; indifferent or ra-
cially or economically hostile white citizens; malevolent whites running
systematic interstate kidnapping rings; and Pennsylvania’s partial encircle-
ment by slave jurisdictions where slaveowners could find easy refuge after
breaking the law. Not surprisingly, abolitionists often lost despite their
best efforts, so black freedom in Pennsylvania remained fragile at best.

Black freedom may have been equally precarious in at least some other
Northern states, particularly where slavery and the slave trade had histori-
cally played a large role in the state economy. Historian John Wood Sweet’s
detailed study of race relations and abolition in Rhode Island describes the
continuing difficulties faced by freed blacks during Rhode Island gradual

abolition. Sweet concludes:

[In Rhode Island], free people of color often found their freedoms
fragile. The. . . [abolition] Act, like similar laws in other states, made
little provision to safeguard the interest of those it liberated. In this
climate, scenarios familiar from pre-Revolutionary court cases re-
curred, and new modes of malfeasance emerged: masters and their
heirs reneged on manumissions; indentured servants, debtors, and
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other free people were sold as slaves; free immigrants were claimed
by so-called slave hunters; and others were kidnapped.™

The Pennsylvania gradual abolition law’s limited enforceability re-
flected the boundaries of Pennsylvania public support for abolition. Penn-
sylvania was not alone in having a weak abolition enforcement program.
There were major loopholes in the abolition laws of other states that had
substantial numbers of slaves.

In Massachusetts, after the Jennison decision in 1783, slave sales out of the
state would theoretically have been at least a tort, that is, a civil wrong, that
would have given rise to a damages action by a slave who was wrongfully
sold. But here again, it appears that slaveowners were given a legal window
of opportunity against enforcement. Massachusetts did not explicitly pro-
hibit kidnapping by statute until 1785, and it appears that contemporaries
quickly realized that this provision was ineffectual against such abuses. In
1787, the legislature passed a law that granted a statutory right to the writ
de homine replegiando to permit persons held in captivity to seek to regain
their freedom. In 1788, it granted a statutory right to third parties to bring
damage actions on behalf of kidnapped individuals who were absent.

But both the 1787 and 1788 statutes deliberately imposed significant fi-
nancial barriers to bringing such actions to assist slaves. And they explicitly
shifted the legal costs of such actions to losing parties, a quite unusual
provision (given the normal “American rule” against fee shifting), which
may well have deterred some such actions, given the often large disparity
between the financial resources of slaves and their allies, on the one hand,
and those of slaveowners on the other.**

More importantly, the fact that the 1787 and 1788 statutes were adopted
at all strongly suggests that after Massachusetts abolition was judicially
decreed, there were serious questions about the likelihood of successfully
preventing kidnapping, and that out-of-state sales were perceived as a con-
tinuing problem by Massachusetts authorities even five years after the Jen-
nison decision. Slave sales for export from Massachusetts would have been
quite easy to arrange and difficult to detect, given Massachusetts” large
shipping industry. No Massachusetts prosecutions for out-of-state sales
during this period have been discovered. According to several historians,
slaves continued to be sold in Massachusetts after Jennison.™

A similar problem with slave sales for export existed in Connecticut.
There the state’s 1784 gradual abolition act “imposed no limits on the ex-

port of slaves, and the law gave Connecticut masters ample incentive to
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sell their slaves on the interstate market,” because the value of slaves, and
particularly of slaves’ children, was considerably higher in states where
slavery was still legal.* Four years after abolition began, Connecticut
adopted a law to prevent forcible kidnapping of slave children and their
removal from Connecticut—but the law applied only to slave children,
not to slaves. Finally, in 1792, Connecticut amended its laws to prevent the
kidnapping and exportation of slaves. The law did not apply to slaveown-
ers who moved out of Connecticut. They were permitted to take their
slaves—and the slaves’ children—with them.

But even after Connecticut law was changed in 1792, and a fine of £100
was imposed on kidnappers, kidnappings and unlawful out-of-state sales
continued. One antislavery advocate, Isaac Hillard, brought court actions
against six separate individuals in 1796 and 1797 alleging that they had il-
legally sold slaves or their children out of Connecticut. Hillard faced dif-
ficulties in pursuing these cases. He later sought reimbursement from the
legislature for the costs of his actions on at least four occasions, claiming
that the reward offered by the statute (half of the fine) was not sufficient
in view of the “extraordinary Cost Trouble and expence” of bringing
such actions.” Hillard’s foes were not the only ones breaking Connecticut
laws against kidnapping free blacks. In 1786, Connecticut convicted a man
named Hunn Beach, who had assaulted, imprisoned, and sold a free black
into slavery in South Carolina.™®

The problem of out-of-state slave sales appears to have been significant
in New York as well. In 1785, the New York Manumission Society was
formed. Its first act was to seek legislation preventing the sale of slaves
for export from New York, not gradual abolition legislation.”” However,
what the legislature instead agreed to do (after defeating the 1785 abolition
legislation discussed earlier) was to prohibit imports of slaves into New
York, not exports. Owners who had concluded that abolition legislation
might ultimately pass then began to sell slaves for export. Understandably
alarmed by this, the Manumission Society repeated its request in 1786, but
an export measure failed to pass for several years. When it did pass in 1788,
the export ban prohibited not sales for export, but only the purchase of
slaves intended for export, so owners themselves faced no penalty for at-
tempting to sell slaves outside the state, and an owner could take a short
trip out of state to complete a sale.”®

There appears to have been widespread noncompliance with the New
York and New Jersey abolition laws (adopted in 1799 and 1804, respec-
tively). For New York, McManus found that because of regional slave price
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differentials, slaves could be sold south for a very large profit at the time the
gradual abolition law went into effect. He concluded that “it seems obvi-
ous that Negroes left the state in considerable numbers” involuntarily."*
The situation in New Jersey seems to have been similar.

Demographic data on black and slave population changes in Northern
states “strongly suggest” that New York and New Jersey slaveowners were
selling their slaves to the South, particularly after the closing of the slave
trade in 1810 caused a sharp rise in slave prices.” Historian Claudia Goldin
analyzed demographic data as part of her broader analysis of the econom-
ics of emancipation and concluded that it is “entirely possible” that many
thousands more slaves were sold south than were emancipated by the New
York gradual abolition law itself.” Fogel and Engerman concluded more
generally that it is probable that “to a substantial degree the decline of
slavery in the north was due not to emancipation” but to slave sales by
northerners.™

This review of the enforcement of major Northern state abolition
laws shows that those laws contained important loopholes, particularly
in their critical early years. Notwithstanding the available loopholes, the
laws themselves were violated by slaveowners. Significant numbers of such
violations could have occurred only in a climate of opinion where many
citizens were willing to acquiesce in them, and remained silent through
fear, racist hostility, economic interest, or indifference. A majority of
Northern citizens were willing to support the abolition of slavery, and
some part of them wanted free blacks to be given some form of “freedom”
to remain as “citizens” of their states. But the evolution of the abolition
statutes and the law-enforcement evidence suggests that a significant mi-
nority of citizens thought that it was perfectly acceptable for abolition to
be achieved by removing blacks from Northern states—in essence, pursu-
ing their own form of “colonization” solution to the problem of slavery
for racist or economic-interest reasons. The legal tools and enforcement
resources were available to prevent slave and free black removal, but the
political will to prevent it did not exist in many parts of the Northern
states.” Northern unwillingness to provide taxpayer funding and vigorous
abolition law enforcement in their states also very strongly suggested, if it
did not guarantee, that northern majorities would be unwilling to support
federal resource expenditures—or agree to significant political trade-offs
affecting their states’ interests—to contain southern slavery. This conclu-
sion is reinforced by Northern state treatment of fugitive slaves before the
adoption of the federal Constitution.
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Well before 1787, the Northern states declined to protect fugitive slaves
during abolition. After the Revolution, each of the Northern states had
plenary legal authority to free fugitive slaves coming from any other state
or territory, or to provide them with legal protections against recapture, if
they chose. Yet as historian Paul Finkelman has shown, all of the Northern
states that began abolition prior to the Constitution and that had more
than minor numbers of slaves declined to free fugitive slaves, and instead
often protected slaveowners’ property interest in them.™ Courts in those
jurisdictions also rejected some aspects of Somerset and interpreted their
abolition statutes in ways that denied protection to fugitive slaves. As Wil-
liam Wiecek concludes, “the interstate rendition of fugitive slaves among
the American states was a well-established constitutional tradition by
1787.

When Rhode Island adopted slave-import limits in 1774, it also delib-
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erately sought to prevent an inflow of fugitive slaves from other colonies.
Its 1774 statute imposed prohibitive fines on persons who clandestinely
brought slaves into the colony seeking to free them, or who harbored
them.” It mandated removal of fugitives. The law provided that any “Ne-
gro” or “Mulatto” brought in by abolitionists (or fugitives) should be sent
out of the colony, “as other poor Persons are, by Law” because otherwise
they might “be[come] free, and liable to become chargeable” (i.e., sup-
ported by poor-relief taxes).

Pennsylvania law assisted foreign slaveowners in recapturing their fugi-
tive slaves. The Pennsylvania act of 1780 specifically preserved all previ-
ously existing legal rights of slaveowners from other states to their slaves
who became fugitives in Pennsylvania, which included established rights
to recapture slaves, and to sue for damages anyone who harbored a slave.
Under its law, Pennsylvania afforded the same powers of slave recapture
and damage actions to its own slaveowners, even after abolition. Indeed, it
went further, and gave Pennsylvania slaveowners a five-year grace period
in which they could round up fugitives and bring them back to Pennsylva-
nia for registration under the act, protecting their status as slaves.””

As was true in Rhode Island, protecting foreign slaveowner rights had
benefits for Pennsylvania slaveowners and nonslaveholders alike that had
little to do with interstate comity. The Pennsylvania statute imposed poor-
relief obligations for all “Negroe or Mulatto” slaves or servants on the
person having the right to their service, unless they were freed or aban-
doned before age twenty-eight. The act’s provisions meant that all slaves,
including fugitive slaves, would remain the financial responsibility of their
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owners. They reflected the view expressed by John Adams, and relatively
common throughout the United States among whites, that freed blacks
would be poor and likely to commit crimes as a result.™

Evidence from the case files of the PAS shows that in the 1780s and
1790s slaves from other states quickly became aware that if they could reach
Philadelphia, they might gain powerful allies in seeking freedom. Several
PAS cases involved fugitives from other states or slaves brought to Penn-
sylvania by sojourners.” But like Rhode Island’s law, the Pennsylvania act
was intended to discourage fugitives from coming to Pennsylvania.

Similarly, Connecticut’s 1784 gradual abolition legislation did not free
or protect fugitive slaves. The Connecticut abolition legislation set free
only slave children “born within this State. . . .” Fugitives were deemed
“Run-aways,” who might be seized by any state inhabitant, taken to an
“Authority,” and returned to “his or their Master or Owner. . . .” Because
“the increase of Slaves in this State is injurious to the Poor, and inconve-
nient” (references to labor-market disruption and poor-relief costs), the
legislation prohibited harboring imported slaves and imposed heavy fines
for harboring such slaves. To avoid poor-relief tax costs, the statute also
imposed on masters of manumitted slaves financial responsibility for them
“in Case they come to Want. . . .”"

Massachusetts made clear that it would not protect fugitive slaves even
before the Constitution was adopted.™ In 1788, the state adopted criminal
legislation that excluded all nonresident African Americans from Massa-
chusetts by force unless they had official certificates proving that they were
“citizens” of their jurisdiction of origin. The law provided in part: “[N]o
person being an African or Negro, other than . . . a citizen of some one of
the United States . . . shall tarry within this Commonwealth, for a longer
time than two months . . .” The necessary result of the 1788 law was that
fugitive slaves (and probably many free African Americans as well) were
excluded from Massachusetts.”” This statute was consistent with prior
exclusionary practices regarding slaves in Massachusetts. During slavery’s
existence there, a frequent subject of litigation between different towns
about slaves had been which town had to take poor-relief responsibility
for them, because poor relief was a local responsibility that towns eagerly
sought to avoid.” The prevailing Northern sentiment in the postrevolu-
tionary era was that fugitive slaves were unwanted social burdens.

New York reformed its manumission law in 1785, and then adopted
a new slave code in 1788.* The slave code freed slaves imported into the
state in violation of law, but not fugitives, and penalized the harboring of
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fugitives. The liberalized manumission statute still required a certificate,
usually to be signed by the “overseers of the poor,” certifying that a slave
could support herself before manumission could occur without posting
of financial security. The 1788 slave code also included an innovative pro-
vision intended to prevent owners’ collusive or “sham” sales of slaves to
avoid paying for their maintenance when aged or infirm, which deemed
the original seller to be the continuing owner of the slave for poor-relief
purposes.

Later judicial decisions confirmed that slaveowner rights to recapture
fugitives survived gradual abolition laws. The right of private recaption
was recognized in Massachusetts after the judicial abolition of slavery
there in 1783.” The Pennsylvania Supreme Court in 1795 concluded—
after gradual abolition began there—that in Pennsylvania and other states
private slave recaption was widely accepted.”® The New York Supreme
Court of Judicature held in the early nineteenth century that a common-
law right of slave recaption that extended to recapture in other states had
existed in New York and in other states before adoption of the federal
Constitution.”” Northern states were willing to offer limited freedom and
protection to their resident slaves and black freedmen, but they drew the
line there and excluded fugitives from their protection, even before the
Constitution’s adoption.

Meanwhile, limited slavery reforms such as manumission liberaliza-
tion in Southern states held out little real hope that abolition would occur
there, and instead strengthened slavery politically.

MANUMISSION AND ABOLITION IN THE SOUTH

Many national political and intellectual leaders of the Revolutionary gen-
eration from Southern states, including men such as George Washington,
Thomas Jefferson, Henry Laurens, James Madison, and St. George Tucker,
were deeply troubled by slavery. Some, like Washington, acted on their
convictions by private actions such as manumission. Several others made
proposals to end slavery gradually, but often these proposals depended on
colonization of free blacks (i.e., exporting them from the state, often in-
voluntarily) to avoid what were viewed as insurmountable problems raised
by their possible incorporation into white society.”*

Virginia was considered by many contemporaries as the most likely of
the states with large numbers of slaves to undertake gradual abolition after
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the Revolution. But in 1785, the Virginia House of Delegates unanimously
rejected Methodist petitions praying for a general emancipation of slaves
through gradual abolition.” George Washington had declined to write
in support of the Methodist petitions unless the legislature was willing to
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debate them seriously, and it was not.” A candid political observer sym-
pathetic to antislavery concerns, James Madison, advised the abolitionist
Robert Pleasants in 1791 that he could not assist Pleasants in seeking grad-
ual abolition legislation even in Virginia because his political supporters
opposed it. Madison told Pleasants that “those from whom I derive my
public station are known by me to be greatly interested in that species of
property, and to view the matter in that light.”™

As chapter s will discuss in detail, in 1797 the Virginia legislature re-
jected out of hand the major gradual abolition proposal it received during
the eighteenth century. As a practical matter, this meant that gradual abo-
lition would not occur in any of the major slave states. A recent historian
concludes that after the Revolution, Upper South whites had economic,
religious, and “Revolution principles” concerns about slavery, but that
their heavy investment in it and continued ability to profit from it, com-
bined with “the unanswered question of how whites could live peacefully
with their former slaves to sustain a powerful if ambivalent attachment to
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slavery among many upper South whites.”"* As a result, gradual emanci-
pation and colonization plans received little support. Neither Virginia’s
legislature, nor that of any other Southern slave state, gave serious con-
sideration to any proposal for the systematic gradual abolition of slavery
before 1830.

That did not mean, however, that slave states made no changes in their
regulation of slavery as an institution during the early Republic.” Several
of the Southern states altered their criminal laws to provide some protec-
tion to slaves against the worst forms of physical abuse by their owners.”*
Beginning with Virginia in 1782, some Southern and western slave states
significantly liberalized their manumission laws during a period that lasted
somewhat over twenty years, and some owners freed their slaves as a re-
sult for reasons of benevolence, religious principle, or “Revolution prin-
ciples.””s However, in Virginia and other major slave states, manumission
laws served principally as a political “escape valve” to avoid pressure for
gradual emancipation.

Manumission liberalization had particular appeal in slave states because
of such laws’ inherent political equivocation regarding slavery. The new
manumission laws recognized the right of a slaveowner to free slaves in
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many cases if he chose to do so. But the statutes did not interfere with, and
indeed reaffirmed, the right of other slaveowners to continue slavery. The
manumission statutes conceived of slavery as creating purely private prop-
erty, the complete negation of the idea that the general public (particularly
the nonslaveholding public) had any legitimate interest in what happened
to slavery as an institution. In a sense, this was regressive legislation, be-
cause slaveowner rights to manumit slaves had been regarded for a century
or more (in both northern and southern states) as subject to public control
for society’s protection.”

Liberalized manumission laws were especially appealing to those who
opposed slaveholding for reasons of conscience, and wished to end their
participation in what they saw as sinful actions. One study of Virginia
manumission concluded that heavy Quaker lobbying was “apparently
responsible” for the 1782 statute. Another study concluded that that stat-
ute was more “an acknowledgement of the religious rights of whites than
of the natural rights of blacks.”

Manumission reform appealed to slaveholders for economic reasons as
well. Studies of manumission in different slave jurisdictions, both within
and outside of the United States, have shown that in economic terms, it
often amounted to a system permitting negotiated self-purchase of free-
dom by a slave. Some manumissions certainly resulted from slaveholder
benevolence or belief in the injustice of slavery. But in many situations,
such negotiated purchases served the differing but coincident interests of
both slaves and masters. Slaves bargained for freedom, which could mean
the right to build a stable family, and which in urban areas could mean the
possibility of better employment at higher wages. Masters bargained for
limits on slave flight, improved productivity, and limits on cash outlays
for labor. Masters also often gave freedom to slave women with whom
they had had children and to those children.”® Manumission laws actu-
ally improved masters’ bargaining position in such negotiations by making
manumission easier to grant, but at their sole option.

In the Chesapeake, or Upper South, manumission law changes were
motivated in part by shifts in the agricultural economies in these states that
made it more profitable to be able to hire free blacks for casual labor, and
actually strengthened slavery as an institution.” A recent study of Virginia
manumission suggests that economic considerations were also heavily in-
volved in manumissions that occurred there.*

After an initial wave of manumissions motivated by antislavery concerns

in the 1780s, Virginia manumissions served primarily as a way to reward
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small numbers of individual slaves for good service. Such manumissions
could reinforce, rather than subvert, slavery. The study concludes that
“many fewer people were freed [in Virginia| than has been thought.”"
It also concludes that Virginians’ support for manumission did not imply
support for gradual abolition: “white Virginians . . . remained generally
convinced of slavery’s importance to their society as well as of the inferior-
ity of black people who were enslaved,” and they continued to be unwill-
ing to abandon slavery in the late eighteenth century.

The positions that leading Virginia politicians took on manumission
reform—as opposed to gradual abolition—tell us a good deal about how
they understood the politics of manumission. From what little is known
about the 1782 manumission law’s legislative history, it appears that Vir-
ginia’s “national” politicians—men such as Madison and Washington—
were not actively or openly involved in its passage, though some of them
supported or had supported this type of legislation. Other leading Vir-
ginia politicians such as Edmund Randolph emphasized what they saw as
the indelible political distinction between their support for manumission
liberalization and their unwillingness to support abolition by specifically
declining invitations to support abolitionist memorials.™

Some Virginia national leaders actually opposed even manumission re-
form. Thomas Jefferson opposed manumission liberalization because he
believed that it would be counterproductive unless accompanied by man-
datory colonization.™ Jefferson was not alone in viewing colonization as
an essential part of changes in slavery. In 1783, the Virginia legislature’s
docket included a legislative petition that sought emancipation, but the
petition failed in the Assembly. Virginia legislator John Minor’s uncle,
Peter Minor, wrote to him and applauded its defeat: “As to your bill for
emancipating the slaves, I think it met with a very good fate for we might
as well let loose a parcel of Indians or lions, as to let our slaves free without
they could be sent from the country.”* It seems likely that Jefferson’s
position that abolition, if undertaken at all, should be made dependent on
colonization represented the view of at least a substantial minority, if not
indeed a majority, of southern whites.

But although much of the Virginia elite was willing to support manu-
mission reform, its members often sharply opposed even small steps to-
ward gradual abolition, including the provision of legal support for slave
freedom claims and advocacy by abolition supporters.™® In the 1790s, the
Virginia legislature passed several statutes designed to frustrate the efforts
of the Virginia Abolition Society. These included a bar on jury member-
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ship by its members in slave freedom cases, and a 1795 statute penalizing
unsuccessful freedom suits and prohibiting abolitionist legal assistance to
slaves seeking freedom.”” The harsher of these laws was referred to by
an abolitionist in 1796 as the act for “abolishing the Abolition of Slav-

?148 Abolitionist societies were “in-

ery throughout the State of Virginia.
structed by the legislature” to cease political activities.™

Also in the 1790s, the Maryland legislature vehemently attacked the
work of the Maryland Abolition Society as abusing the law to interfere
with slaveowner rights. The legislature took out official newspaper adver-
tisements around Maryland attacking the Abolition Society’s work. By the
early 1800s, in the face of unremitting hostility from slaveowner legisla-
tive majorities in their states, the Virginia and Maryland abolition societies
were defunct. Legislative majorities in both Maryland and Virginia had
reacted to abolition proposals and freedom suits by aggressively redefining
manumission as the politically acceptable outer limit of slavery reform.

The actual impact of manumission liberalization on the growth of slav-
ery in the slave states was quite limited. During the period from 1790 to
1810, free blacks went from 3.4 percent of the black population in the slave
states including Virginia and those to its south and west to slightly more
than § percent of the black population in those states. During this same
period, the overall slave population of those states had more than doubled,
and as of 1810 they held 97 percent of the total United States mainland
slave population.’°

After 1800, several of the Southern slave states began to tighten manu-
mission laws (by imposing bond requirements or similar obstacles). The
relative voting strength of Southern slaveholders and nonslaveholders and
their opinions about abolition then were not markedly different than they
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had been at the beginning of the 1780s.”" But opinions about manumis-
sion laws had changed. The intervening slave revolts in Santo Domingo
and Gabriel’s rebellion in Virginia had led to rising white fears of slave
rebellion. Many slaveowners—north and south—firmly believed that the
existence of significant numbers of free blacks in a slave state increased
the possibility of rebellion and other social costs such as crime and slave
flight, and nonslaveowners often shared these beliefs (whose correctness is
irrelevant here). These views led to regressive manumission-law changes.
Virginia’s history provides a useful example.

After Gabriel’s rebellion in 1800, the Virginia legislature sought for sev-
eral years to find a means of removing free blacks from the state. When it
became apparent that none of the lands acquired in the Louisiana Purchase
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would be set aside as a free black colony, as many legislators had hoped,
a majority of the legislature decided that they had tolerated the problems
they associated with free blacks long enough. In 1806, Virginia law was
amended to provide prospectively that blacks who were freed must leave
Virginia or face reenslavement. During legislative debate on the 1806
amendment, arguments that this change in the law abandoned Revolution
principles and impaired slaveowner property rights failed in the face of the
contention that protection of slavery as an institution made the change
necessary."*

Virginia’s sharp retreat from its liberal manumission policy led to reac-
tions by other states and caused important changes in Virginia manumis-
sion patterns. In response to Virginia’s action, several nearby states shortly
thereafter banned the entry of free blacks (including Delaware, which by
then had a large free black population). Ironically, as may have been an-
ticipated, the Virginia law’s requirement that free blacks leave the state
actually led to a sharp decline in manumissions because slaves did not want
to leave their families and means of support.’

It is sometimes argued that Virginia’s 1806 retreat on manumission was
a turning point in the prospects for abolition in the Southern slave states.
But as we have seen, from the outset key Virginia leaders drew a sharp
distinction between permitting some liberalized manumission and mov-
ing toward gradual abolition, especially without colonization. There is no
reason to think that the politics of this issue were substantially different in
other major slave states. At least some of Virginia’s late-eighteenth- and
early-nineteenth-century state-level (as opposed to national) political lead-
ers had no significant qualms about slavery, and never seriously entertained
the idea that gradual abolition should occur. Littleton Waller Tazewell was
fairly typical of those state leaders, as is evidenced by his very prominent
political career.

Tazewell, a son of one of Virginia’s earliest United States senators, was
aleading Norfolk attorney and substantial slaveowner. His political career
included service to Virginia during much of the first third of the nine-
teenth century as a United States representative, United States senator,
in Virginia’s legislature, and as governor. Tazewell’s life involved nearly
daily encounters with slavery as a legal and business problem, but in his
extensive correspondence and political actions he expressed no moral or
political qualms about the institution until fairly late in his career, after the
1830 Turner slave rebellion.”s* Even after that rebellion, Tazewell thought
abolition should be considered as a means to prevent future rebellions only
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if all free blacks could be exported from Virginia for colonization. He ac-
cepted the Virginia legislature’s decision not to take action against slavery
after the Turner rebellion. In the United States Senate, Tazewell vigor-
ously led the opposition to the use of federal funds to support coloniza-
tion measures, contending they were an unwarranted extension of federal
power over slavery.”s

Tazewell’s political stance regarding slavery during his long political
service was to defend the status quo at nearly every turn. His positions on
slavery throughout his career were representative of many elite Virgin-
ians’ political thought. For such men, manumission was a means of salv-
ing slaveowner consciences or rewarding exemplary slaves, not a means to
achieve abolition. Like Northern abolition, Southern manumission liber-
alization involved no cost to most slaveowners, no cost to nonslaveholders,
and no significant change in the subordinate, readily exploitable, social and
political position of free blacks.

CONCLUSIONS

The history of Revolutionary-era abolition and slavery reform leads to
several conclusions. The most important of these has to do with the socio-
political character and limits of these processes. Northern citizens dem-
onstrated as they moved toward abolition that they were unwilling to pay
any of the economic costs of black freedom in their own states, let alone
elsewhere. Loopholes and poor enforcement of Northern laws permitted
“black removal” as a part of slavery’s abolition. Northern citizens were
often unwilling to permit black “freedom from slavery” to become black
equality. To succeed politically in Northern states, abolition necessitated
dissociation of slavery as a labor regime from slavery as an institution of so-
cial and political control, in order to maintain existing social stratification.
This often meant the continued economic and political subordination of
blacks, as well as policies such as encouragement of white immigrant labor
that had the potential to worsen blacks’ social and economic position. An-
other fundamental limitation of reform was that fugitive slaves would not
be protected or freed by law. Abolition was viewed as an internal process
directed at state residents.

These Northern views of society’s limited accountability for slavery
and of the boundaries that should be imposed on black “freedom” in
Northern states were strongly influential in shaping the positions their
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representatives took on slavery and abolition at the Constitutional Con-
vention of 1787. Political support for abolition among the Northern public
was like the Platte River in the American West—“mile wide, but inch
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deep.”"s® Abolition’s limited public support necessarily meant that there
would be little or no Northern political support for efforts at the national-
government level to press for abolition in the South or for containing slav-
ery within existing states if Northern citizens were required to bear any of
the costs of such reforms. The political history of Southern manumission
laws demonstrates that minimal support for abolition legislation existed
in the South. In this political climate, Northern politicians were not only
free, but indeed were effectively required, to pursue policy goals and trade-
offs for their constituents at the national level other than Southern aboli-
tion or slavery containment. Southern politicians, on the other hand, had
little if any political ability to support action against slavery.
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SLAVERY AND NATIONAL POLITICS
BEFORE THE PHILADELPHIA CONVENTION

Under the Confederation’s laissez-faire political regime for slavery, the in-
stitution grew significantly. From 1770 to 1790, the estimated slave popula-
tion of the United States increased by more than 5o percent.’ Slave imports
accounted for part of the slave population growth during that period, while
the rest of the growth resulted from natural population increase. The ear-
lier historic balance between slave imports and natural population increase,
where imports outweighed the contribution of natural increase to growth,
had changed markedly in several mainland American colonies by about
1720, after which “the annual rate of natural increase in the United States
was greater than the annual increase due to importations.”” The positive
demographic pattern of slavery in the American colonies throughout most
of the eighteenth century, where slave populations grew by natural in-
crease even without imports, was dramatically different from the negative
demography of slavery in the British Caribbean.

The growth of the mainland American slave population due to natural
increase was large by any contemporary standard. In a recent analysis, his-
torian Philip Morgan concludes that “overall, from the early eighteenth
century onward the mainland slave population grew faster, from natural
population increase, than contemporary European populations.” In Vir-
ginia, for example, from 1730 to 1800, “the natural rate of increase of Vir-
ginia’s black population was about two or more percent a year,” a rate that
probably equaled, and may have exceeded, the rate of white population
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growth during that period. Morgan concludes that mainland American
slave populations increased naturally throughout the colonies, including
South Carolina, from at least 1760 onward, except during the Revolu-
tion, and that this trend began much earlier in colonies other than South
Carolina. As Morgan notes, “the one exception to this remarkable success
story . . . concerned cities (where, of course, proportionately few North
American slaves lived).”*

The positive demography of American slavery meant that, unlike the
Caribbean, mainland slave populations could grow significantly even
without slave imports if worldwide economic demand for products pro-
duced by slave labor continued and sufficient land to support production
was available. Through natural growth alone, by the late eighteenth cen-
tury slave populations in Virginia, for example, would increase by nearly
30 percent per decade. By 1787, slavery was rapidly expanding into new
southwestern territories that quickly became states after the Constitution
was ratified, including Kentucky and Tennessee.

In the 1780s, slaveholder interests dominated the governments of states
where slavery was a major socioeconomic institution. In Virginia, slave-
owners “almost certainly” formed a majority of eligible voters in the years
after the Revolutionary War.® Other slave states had similarly composed
electorates. Slaveowners in those states usually had little difficulty in shap-
ing both the substance of state slavery laws and their enforcement to meet
their collective needs, and faced little postrevolutionary political pres-
sure for abolition. In slave states, slaves were the largest single category of
property assets other than land. Slave property taxation played a part in
maintaining slaveholder control of state governments. Slaves were com-
monly taxed only where slaveowners believed that such taxation would
help maintain slave prices, as in the case of import duties, or would serve as
an efficient means to maintain slaveowner control of political institutions
by shifting the burden of taxation away from nonslaveholders.®

Thus, looked at from the vantage point of slavery only, slaveowners
should have had little or no interest in changing the Confederation gov-
ernment stance toward slavery. Indeed, based on objections by “southern
and eastern” congressmen, in 1785 the Confederation Congress, without
even taking a vote, rejected an effort by Congressman David Howell of
Rhode Island to refer to committee for consideration a Quaker memorial
seeking Confederation-wide legislation to prohibit the slave trade, needed
because earlier bans had been purely voluntary for states.” Congress was
also deadlocked on other efforts to contain the growth of slavery at the
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continental level prior to 1787 by prohibiting it in new territories. Despite
Thomas Jefferson’s famous complaint that his 1784 proposal to bar slavery
in the western territories after 1800 had failed only by a single vote due to
a sympathetic congressman’s illness, the political reality facing such pro-
posals was quite different. Even though Jefferson’s proposal would effec-
tively have permitted tens of thousands of slaves in the western territories,
Congress declined to act further on it—or other restrictions on territorial
slavery proposed by congressmen such as Rufus King—until 1787, during
the Philadelphia Convention.

But slaveowners were not immune from dislocations caused by the
broader weaknesses of the Confederation. Southern interests in expanded
international trade and strengthened military defense in particular were
adversely affected by the fact that the Confederation could not control
American commerce or pay even its legitimate debts, including those to
its veterans. Thomas Jefferson complained from Paris—where he was a
vocal advocate for American, and especially southern, trade interests—
that foreign governments would not negotiate trade agreements with him
because of the Confederation’s weaknesses, including its lack of commerce
powers: “they supposed everything in America was anarchy, tumult, and
civil war.”® By the late 1780s, Jefferson had reluctantly concluded that pro-
tection of the “natural” free trading rights of the United States would
require increased American military power that the Confederation could
not provide.®

Ironically, slave states bore a special responsibility for these weaknesses
of the Confederation government, because the political strength of the
institution of slavery had been largely responsible for the inability of the
Confederation government to tax effectively. Slavery’s influence had cre-
ated a massive political roadblock to effective national government during
the Confederation period that had to be removed before any workable new
government framework could be adopted. The precise terms on which re-
moval of that obstruction occurred are the key to understanding slavery’s
relation to the Constitution.

In 1776 and 1777, representatives of slave states had insisted successfully
in the Continental Congress that slaves should not be included in the Con-
federation tax base. (See chapter 1.) Northern state delegates had therefore
reluctantly acquiesced in the creation of a taxation system that instead
based state tax quotas on the value of land and buildings in each state. This
taxation system had severe, inherent administrative and political flaws that
led one historian to describe it as a “hopeless formula” that “proved an im-
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possible remedy.” The Continental Congress therefore agreed to abandon
the system in 1783, so it never actually operated.”

Slaveowner state representatives instead agreed in 1783 to a compromise
taxation program, one part of which permitted inclusion of slaves in the
tax base. However, the proposed taxation system used the fraction three-
fifths for each slave counted in including slaves in the tax base, because
slaveowner interests were willing to agree only to that fractional valuation
as a compromise. This agreed-upon fractional ratio of slaves to free citizens
for taxation purposes quickly became known as the “federal ratio.”

The result of this aspect of the 1783 tax proposal would have been to
create a Confederation tax base that included a disproportionate share of
southern wealth. Creation of the federal ratio thus represented a significant
political concession by slave state interests. It was a tacit acknowledgment
that Southern states believed that they would benefit from a fiscally stable
central government sufficiently that they were willing to pay a dispropor-
tionate share of its costs in certain circumstances. Northern state repre-
sentatives had instead advocated a total population measure for taxation,
which counted slaves as full individuals for tax purposes, since that would
have lessened the relative tax burden on those states even further than the
use of the federal ratio did. They accepted the federal ratio to gain agree-
ment that the wealthier Southern states would permit the largest possible
share of their wealth to be included in the tax base.

By 1786, eleven states, including all major slave states, had ratified the
proposed 1783 change in the Articles taxation system to adopt the fed-
eral ratio. But since unanimity was required under the Articles for such an
amendment to be adopted, the proposal failed.” By then, it had become
clear that the Confederation had little or no ability to raise money through
taxation, and states were refusing to pay their shares of congressional req-
uisitions.” The Confederation had no politically workable means of recov-
ering from its insolvency. But as the Confederation’s continued ability to
borrow internationally demonstrated, the United States was not bankrupt.
Instead, it lacked the political power to tax effectively the nation’s large
assets by overcoming state resistance.

Events other than insolvency in the mid-1780s, such as Shays’s rebel-
lion, also contributed to major American political leaders’ willingness to
reexamine their views on the Confederation and moved them toward sup-
port for a national convention to revise the Articles.” Leaders in different
parts of the United States concluded that the Confederation government
needed to be profoundly altered or it might collapse.” Although many
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Americans decided that they wanted a more powerful, effective central
government, historians have long recognized that state leaders faced a di-
lemma: a new government might deprive them of important existing au-
thorities they possessed. And there was still considerable popular and elite
support for continuing the weak Confederation government with perhaps
a sizable patch here and there; revolutionary leaders as diverse in other
respects as Samuel Adams and Thomas Jefferson appear to have preferred
that approach.”

A major concern of the states in the period before the Convention was
the appropriate extent of the central government’s power to control com-
merce. There was support across the country for expanded central power
to regulate commerce, but serious apprehension about the use of such
power was widespread as well. A broad grant of commerce powers to the
new American central government could dramatically change the existing
political and economic balance of power between the central government
and the states, as well as between various sections of the United States.
Thus the precise scope of the commerce power to be granted to the central
government would be a critical issue for the states considering a conven-
tion.

There were Northern leaders who believed that Massachusetts and other
Northern states could gain from sweeping commerce authority. Former
Revolutionary War general Benjamin Lincoln expected that Massachusetts
would seek to use such broad commerce power to enact a British-style
navigation act for the United States, requiring United States exporters
to ship their exports in United States—owned (i.e., often Massachusetts-
owned or -built) ships.” Broad commerce authorities were also important
to provide the United States with sufficient bargaining power to enable it
to reach international agreements that opened foreign markets to United
States trade, which had been a goal of Continental Congress policy since
1784. Congress’s proposed mechanism was to create a trade weapon, re-
stricting foreign imports and exports for a period of fifteen years unless
they were carried either in United States ships or ships owned by citizens
of nations that had agreed to commercial treaties with the United States.
This proposed policy would benefit Massachusetts as well as exporting
states opposed to British trade dominance, such as Virginia.”

Based on their experience in the Continental Congress, however, prom-
inent Southern political figures believed in the mid-1780s that Massachu-
setts had little interest in changing much about the Confederation beyond
broadening its commerce power. William Grayson, an astute political ob-

107



CHAPTER THREE

server who became one of Virginia’s first senators after the adoption of the
Constitution, privately cautioned James Madison in May 1786 that if the
proposed Annapolis commercial convention that Madison was pursuing to
expand the Confederation’s commerce power produced “anything deci-
sive” in the way of new powers, “nothing more [was]| to be expected from
Massachusetts, etc., etc.”* Grayson believed that Massachusetts would op-
pose other changes to expand Confederation powers and alter the Confed-
eration’s political structure sought by states such as Virginia if it succeeded
in obtaining expanded Confederation commerce authority.

At the time, key Massachusetts leaders believed that there were limited
benefits beyond broadened commerce authority their state could derive
from a new government, lending substance to Grayson’s concerns. General
Benjamin Lincoln informed Rufus King, a prominent Massachusetts poli-
tician who was soon to become a leading figure at the Philadelphia Con-
vention, that the South was militarily weak as a result of its dependence
on slave labor.” Other influential Massachusetts delegates in Philadelphia,
such as Nathaniel Gorham, shared that view.>

King was a—if not the—principal Northern-state leader during the
fierce, sectionally divisive congressional debate over the Jay-Gardoqui (or
“Spanish treaty”) proposal in 1786, which became a sectional crisis.” The
proposed treaty would have provided that in return for Spain’s willingness
to open its markets to United States products, particularly those of New
England such as fish, the United States would relinquish for thirty years
its claimed right to navigate down the Mississippi River.”” As his speeches
during the treaty debate showed, King accepted General Lincoln’s view
that the South was militarily weak. He argued to support his position dur-
ing congressional debate on the treaty that the South’s military weakness
meant that the principal benefits Northern states would derive from the
creation of any new national government would be commercial.” Indeed,
in late 1785 King privately opposed even the expansion of Confederation
commerce powers, since he thought that that would necessarily entail cre-
ation of a government dominated by “aristocrats” (a term that included the
southern states in King’s view).* King’s views changed after Shays’s rebel-
lion demonstrated Massachusetts’s inability to raise taxes on its citizens
without facing a threat to its very existence.

Both northern and southern state leaders wanted an enforceable na-
tional tax system that could provide adequate revenue to the central gov-
ernment. The 1783 Confederation negotiations on taxation suggest that

southern states were willing to structure the taxation system in a manner
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favorable to northern states as an inducement to create such a system. As is
well known, 82 percent of the total net worth of the United States at the
time of the Convention was outside New England.” Massachusetts and
other New England states, both because of their relative poverty and be-
cause of their existing debt burden, had a very strong incentive to support
any taxation system that would shift the burden of federal taxation away
from them, as use of the “federal ratio” would. This meant that the under-
lying political difficulty that remained in creating a more powerful na-
tional government was the allocation of political control of discretionary
national government authorities such as commerce and military powers
that could have both major policy and major tax-burden consequences. As
King’s views—and the Philadelphia Convention debate—showed, here
the interests of the sections were potentially adverse, and both sections
were reluctant to cede political control over them.

The sources suggest that Northern state delegates faced very limited
home-state pressure to address the problem of slavery at the national level
in creating a new government, just as would have been expected given
the course of Northern state abolition. Northern state delegates to the
Philadelphia Convention included several men known as opponents of
slavery, including Benjamin Franklin and Rufus King. But there is little
evidence that any of these delegates regarded action against slavery as part
of their charge in creating a new government. Despite the fact that by 1787
five Northern states had begun abolition of slavery, in preparation for the
Convention Northern state delegates received no instructions from any of
the legislatures that appointed them that they should seek to advance an
antislavery agenda of any kind, even with respect to action against the slave
trade. Action against slavery was not even deemed a politically accept-
able part of the Convention agenda by some northern leaders.* Northern
delegates instead saw slavery primarily as a force that weakened the slave
states and as a powerful obstacle to the effective exercise of national pow-
ers such as taxation that had to be dealt with to create an effective new
government.

The Southern states, on the other hand, had less interest in providing
broad, politically uncontrollable commerce authority to the central gov-
ernment than the Northern states did. As even historian William Crosskey,
who advocated an exceptionally broad view of the commerce clause, re-
luctantly acknowledged, judged by the actions of the Virginia legislature,
many Southern leaders were hostile to the idea of broad commerce powers

for the new government (notwithstanding James Madison’s views on ex-
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panded commerce authority).”” As late as November 1785, the Virginia leg-
islature grudgingly proposed to give the Confederation only very narrow
expanded authority over commerce, limited to a tightly defined grant of
foreign commerce power and domestic nondiscrimination authority, each
requiring a two-thirds vote for implementation.”® As was well understood
by contemporaries, such a two-thirds vote requirement would have made
these powers subject to a sectional veto, particularly in circumstances such
as the conflict over the Spanish treaty.

The Virginia legislature’s 1785 decision to insist on major limits on the
Confederation commerce power reflected a very strong current of opinion
in Virginia and the southern states. When Georgia agreed to provide the
Confederation with expanded foreign commerce authority, it made its ap-
proval conditional on agreement that the new power would not be used to
prohibit “importation of negroes.”” Southern skepticism about central-
government commerce powers was intensified by the 1786 Jay-Gardoqui
treaty debates. By early 1787, James Madison concluded that the treaty
debates had played a major part in Patrick Henry’s decision to boycott the
Philadelphia Convention on the ground that only harm could come of
expanded federal commerce powers.** Other Southern leaders, although
willing to support broader commerce authority for the central govern-
ment, were nonetheless concerned about maritime trade domination by
Northern states that would artificially constrict their states’ foreign export
markets.” As a leading southern delegate put this in Philadelphia, “the
true interest of the S. States [is] to have no regulation of commerce . . .”*
These deep reservations about federal commerce power coexisted with the
broad nationalism of the Virginia Plan ultimately offered by Washington
and his allies to the Convention. Such serious southern misgivings about
granting a new government broad commerce powers could only have been
overcome by other features of that government deemed more important
by the skeptics.

As their willingness in the early 1780s to include slaves in the Confed-
eration tax base showed, an important focus of the slave states’ interest in
creating stronger federal powers was the desire to create a broad, effective,
national taxation authority. A principal purpose of this coercive tax power
was to enable the federal government to raise adequate revenues to pay the
government’s existing debts, including those to its veterans. But a strong
taxation system could also be used to support the creation of a powerful
national military capability for the United States for use when needed.
Such forces were the principal purpose for which governments of this era
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raised revenue (other than to support royal courts and administrations).
The necessity of providing adequate military defense for Virginia and the
Union was a major element of George Washington’s thought about the
Constitution.

In the course of a letter defending the Constitution after the Conven-
tion had completed its work, Washington wrote to his nephew Bushrod
Washington analyzing in detail Virginia’s military situation if it did not
join the Union. He dismissed the possibility that Virginia could stand on
its own militarily. After asking precisely who Virginians would be willing
to ally with—including the British—and suggesting that Virginia would
not find any acceptable allies outside the states that would ratify the Con-
stitution, Washington continued:

I am sorry to add in this place that Virginians entertain foo high an
opinion of the importance of their own Country. In extent of terri-
tory—In number of Inhabitants (of all descriptions) & In wealth I will
readily grant that it certainly stands first in the Union; but in point
of strength, it is, comparatively, weak. To this point, my opportuni-
ties authorise me to speak, decidedly; and sure I am, in every point
of view, in which the subject can be placed, it is not (considering also
the Geographical situation of the State) more the interest of any one
of them to confederate, than it is the one in which we live.®

Washington regarded a union for purposes of military defense as being
very much in Virginia’s interest because it was “comparatively, weak.”
Indeed, he regarded Virginia as having the greatest interest of any state
in agreeing to the Union precisely because of its military weakness. His
description of Virginia’s advantages implied that its weakness stemmed in
part from slavery—when he referred to “Inhabitants (of all descriptions),”
he was quite probably referring to Virginia’s very large slave population
and using this means of referring to it as a way of quietly drawing his cor-
respondent’s attention to this specific point. Finally, Washington relied
explicitly on his experience as America’s commander in chief during the
Revolutionary War as the basis for his assessment of Virginia’s military
weakness—emphasizing both the importance of his conclusion and his
certainty that it was correct: “my opportunities authorise me to speak,
decidedly.”

The conclusion that increased central-government military power was
of particular importance to southern states is also supported by the large
political fallout in the southern states from the 1786 congressional debate
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over the proposed Spanish treaty. During that debate, Northern state lead-
ers had made clear that they believed that it made sense to accept the pro-
posed Spanish closure of the Mississippi River to American commerce for
thirty years because the Confederation had no military capability, and the
North did not want to become embroiled in a war with Spain over that is-
sue that could not be won. But the idea that the Mississippi River would be
closed to Southern (and, in the future, western) commerce was anathema
to a prominent group of rising Southern political leaders such as James
Monroe, James Madison, and Thomas Jefferson. They were outraged by
the willingness of the “eastern” states to accept what they believed was a
betrayal of Southern regional interests that would greatly damage their
hopes for western development.* Jefferson wrote Madison from Paris that
“the act which abandons the navigation of the Mississippi is an act of sepa-
ration between the Eastern and Western country. It is a relinquishment of
five parts out of eight of the territory of the United States . . .”3

But as James Madison’s later statements during the Virginia ratification
convention showed, he and other Southern leaders privately agreed that
Northern representatives were correct in one of their central contentions
in the Spanish treaty debate. The United States had absolutely no ability
to use—or even credibly to threaten—military force against Spain un-
der the existing Confederation government. The Confederation wholly
lacked the coercive financial power to raise a large army, even in the ex-
ceptionally unlikely event that the Continental Congress could agree on
military action against Spain in the face of concerted Northern opposition
to such action (given the Confederation voting structure and supermajor-
ity requirements).

In Philadelphia, Madison argued to support a majority-vote commerce
power that using a federal navigation act (passage of which was considered
likely if such a power were granted) to build American naval power would
give the “Southern States” “an essential advantage in the general security
afforded by the increase of our maritime strength. He stated the vulnerable
situation of them all, and of Virginia in particular.”’® General Pinckney
described the southern states as “weak” and the “Eastern states” as strong in
explaining why it was desirable to unite even if this meant accepting con-
stitutional provisions on commerce power adverse to the interests of the
southern states.” Other southern delegates saw stronger military power as
important as well. As a leading southern delegate put this in Philadelphia,
“We are laying the foundation for a great empire.”* Another delegate,
Abraham Baldwin of Georgia, wanted a union that had the military ca-
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pability to deal successfully with the Spanish and the Indians, as did other
Georgians.®

As political scientist David Robertson’s insightful analysis concludes,
the Jay-Gardoqui debate showed political leaders across America that un-
der the Confederation, each of the various sections of the country had the
ability to prevent other sections from achieving important political goals
without paying a significant political price for having done so, a perfect
recipe for long-term political stalemate or dissolution of the Union.* The
conclusion drawn by southerners such as George Washington was that the
new central government needed to have strong fiscal and military authori-
ties above all else, and the ability to use that power if necessary even in the
face of substantial minority or state opposition. As historian Max Edling
has argued, this meant, first and foremost, eliminating the Confederation’s
supermajority governance rules for both taxation and military action, and
preventing state interference with the exercise of such powers.*

Even Thomas Jefferson, an ardent opponent of powerful central gov-
ernment throughout much of his career and a notably late and reluctant
convert to the new Constitution, ultimately concluded that creation of
such federal fiscal and military powers was essential and that the new Con-
stitution was justified on that basis, despite his other significant reserva-
tions about it. He wrote George Washington in late 1788: “calculation
has convinced me that circumstances may arise, and probably will arise,
wherein all the resources of taxation will be necessary for the safety of
the state” to raise military forces when European governments tyranni-
cally deprive the United States of “the natural right of trading with our
neighbors,” actions that Jefferson described as “the source of war.”+ These
considerations help to account for the remarkably nationalist cast of the
plan Virginia’s leaders submitted to the Constitutional Convention with
Washington’s support.

In the period just before the Convention, slaveholders thus faced their
own unusual political dilemma: either the broad commerce authority
sought particularly by Northern states, or the powerful fiscal and mili-
tary authority sought by Southern states, for the new government could
have threatened slavery if placed in the wrong political hands. As Donald
Robinson concluded, the prominence of slaveowner interests in Southern
states meant that Southern delegates saw their task at the Convention as
creation of a strong fiscal-military state that lacked any form of damaging
power over slavery.®# By 1787, slaveholders knew whose the wrong hands
were—the Northern states, which were increasingly engaged in abolition
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and which, in an unfortunate coincidence, also sought political control of
slave state export commerce and were intent on blocking southwestern
development for their own economic benefit.

It followed that Philadelphia Convention representatives from the slave
states wanted a central government that they could control, or at least
permanently prevent from damaging their interests, which they thought
could be adversely affected through legal, political, or economic means. As
the Convention debates showed, many delegates thought that legal pro-
tections had little meaning in comparison to political protections, which
had the added benefit that they could prevent economic damage or pro-
vide economic protection. This Southern state political economy agenda
formed the foundation for establishing slavery’s place in the constitutional
order. At the heart of the Philadelphia debate over the Constitution’s re-
distribution of power was the conflict over the structure of representation,
a debate in which slavery and its wealth played a pivotal role.

THE PHILADELPHIA CONVENTION
STRUGGLE OVER REPRESENTATION

When Thomas Jefferson drafted the proposed Virginia Constitution an-
nexed to his Notes on Virginia in the late 1770s, he reflected several decades
later to Samuel Kercheval: “the infancy of the subject at that moment,
and our inexperience of self-government, occasioned gross departures in
that draught, from genuine republican canons. The abuses of monarchy
had so filled our minds that we imagined everything republican that was
not monarchy. We had not yet penetrated to the mother principle that
governments are republican only in proportion as they embodied the will
of their people, and execute it [by equal popular representation, without
any federal ratio].”*

In 1813, a few years prior to his letter to Kercheval, Jefferson had written
to John Adams criticizing the idea that wealth should be represented in a
republican government.* Jefferson was not alone, even in the slave states,
in perceiving wealth representation through devices such as the “federal
ratio” as antirepublican by the end of first quarter of the nineteenth cen-
tury. The continued use of wealth as the basis of representation in Vir-
ginia’s state government was attacked in 1830 in Virginia on the ground
that it was fundamentally undemocratic.* But political attitudes toward
wealth representation in a republic both in the Philadelphia Convention

114



PROPERTY AND REPUBLICAN REPRESENTATION

and in America generally more than forty years earlier had been quite dif-
ferent.+

Historians have debated for more than a century what the rules ulti-
mately chosen for federal congressional representation by the Philadelphia
Convention actually signified about Revolutionary-era politics and Amer-
icans’ understanding of republicanism.* Jefferson’s reflections confirm his-
torian Gordon Wood’s observation that when the constitutional debate
over representation occurred, the appropriate definition of republican
political representation was itself in dispute.* Conflicting representation
theories advocated by one or more Convention delegates included those
based on state, interest, or sectional representation; property representa-
tion; representation of personal rights; and popular sovereignty.

The particular concern of the slavery historiography has been about
what the Constitution’s House of Representatives representation formula
combining free and slave population—commonly called the three-fifths
clause—signified.** That clause rejected both the idea that all property
should be represented and the idea that free population only should be
represented. In some ill-defined way it meant that, as Gouverneur Morris
of Pennsylvania said, “property ought to have its weight; but not all the
weight.” But what precisely did the three-fifths clause mean to those who
adopted it, and how did it affect the status of slavery?" We can begin to
answer these questions by considering a series of common but problematic
views about how the three-fifths clause was adopted, and what it meant to
contemporaries.

The first of these flawed views is that adoption of the three-fifths clause
was the predictable result of political decisions, either before or at the
Convention, about the proper basis for the federal taxation system. Use
of the federal ratio for determining some aspects of federal taxation was
indeed a foregone conclusion before the Convention began. However, the
question at the Convention was instead whether representation would be
based on taxation principles, or would instead employ completely differ-
ent principles such as equal state representation. As is well known, the text
of the Constitution ultimately created a linkage between representation
and direct taxation, nominally basing both on the three-fifths clause. But
as historian Paul Finkelman argues, the Convention debate makes clear
that substantial agreement on the three-fifths clause preceded Convention
agreement to link representation and taxation nominally in the Constitu-
tion’s text.” A recent study by historian Robin Einhorn provides strong
confirmation for Finkelman’s argument, because it shows that leading
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Convention delegates understood that direct taxation was an “empty set,”
that is, a circumstance that was unlikely ever to occur, which meant that
they understood that the nominal linkage between such taxation and rep-
resentation was a political and legal fiction.

Einhorn carefully traces the creation of the fictional direct taxation “fig
leaf” nominally linking representation and direct taxation during Con-
vention debate as a political pretext that was intended for use during rati-
fication to defend the Convention’s willingness to agree to the three-fifths
clause for representation. She shows that Pennsylvania delegates James
Wilson and Gouverneur Morris, who were responsible for creating the fic-
tion, later explicitly acknowledged during the Convention’s debates that
they did not expect the federal government to levy direct taxes, except
perhaps in emergencies. This was an admission that they had created a po-
litical fiction, particularly when they made these statements in the context
of threatening to withdraw their support for the three-fifths clause.” Asan
obviously irate Gouverneur Morris said on August 8, 1787, in the course of
vehemently attacking the Committee of Detail report’s broad protections
for slavery and slave state economies: “The Southern States are not to be
restrained from importing fresh supplies of wretched Africans . . . and are
at the same time to have their exports & their slaves exempt from all con-
tributions to the public service. Let it not be said that direct taxation is to
be proportioned to representation. It is idle to suppose that the Genl Govt.
can stretch its hand directly into the pockets of the people scattered over
so vast a Country. They can do it only through the medium of exports
imports & excises.”s* There is no substantial evidence that the three-fifths
clause was a result of the Convention’s agreement to use the federal ratio
for direct taxation. To the contrary, the evidence supports the view that
the use of this fiction was “disingenuous.”

A second common view is that the three-fifths clause measured popula-
tion. Einhorn argues that the three-fifths clause involved counting pop-
ulation, not representing property.*® The three-fifths clause does use an
awkward measure of population as a means of determining representation.
But appearances are deceiving here as well. The House of Representa-
tives representation system as the delegates themselves understood it was
an agreement to use relative sectional wealth, not population, as a means of
determining representation. Leading Northern delegates such as Nathaniel
Gorham of Massachusetts made clear that they regarded the three-fifths
clause as a means of measuring wealth, and said in debate that prior con-
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gressional debates on taxation had persuaded them that its “federal ratio”
most fairly represented the relative wealth of the states.”

That view reflected an important social reality: at the time of the Con-
vention, there was a very high correlation between population and wealth
in the United States as a whole, so that one could serve as an excellent sur-
rogate for the other. As James Wilson told the Convention: “In 1783, after
elaborate discussion of a measure of wealth all were satisfied then as they
are now that the rule of numbers, does not differ much from the combined
rule of numbers & wealth.”** But considerably more was at stake in the
decision on the three-fifths clause than adoption of wealth representation
as an element of republican theory.

From a political perspective, what mattered most was that adoption
of the three-fifths clause sanctioned the essentially permanent use of the
amount of a particular kind of wealth—slave property—as a basis for al-
locating congressional representation. The Convention debate about rep-
resentation was not an abstract debate about how to implement republican
principles, but was instead, as political scientist Mark Graber argues, a de-
bate about political “security arrangements” between different sections of
the country, whose delegates saw the terms of representation as the basis
for protecting their conflicting sectional interests.®® This was how lead-
ing delegates such as Rufus King of Massachusetts, Gouverneur Morris of
Pennsylvania, and Southern representatives described their understanding
of the negotiations over representation, and these descriptions were not
met with any major objections.*® The three-fifths clause was the explicitly
chosen political-security foundation for the constitutional bargain pro-
tecting the political economy of the slave states.”

A third common view about the Convention debate over representation
generally, including the three-fifths clause, is that its outcome was influ-
enced by delegates’ mistaken understanding of the likely future geographic
patterns of settlement development of the United States. Several historians
argue that the constitutional bargain was influenced by a widely shared but
incorrect prediction of the patterns of population growth, immigration,
and western settlement that would occur in the United States over the suc-
ceeding several decades.” At the time, they argue, many Americans—both
southerners and northerners—believed that the American South and West
would grow and flourish in the nineteenth century. Convention delegates
thought this meant that the southern states and their allies would come to
dominate the House of Representatives, if not the Congress as a whole.
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But this “demographic mistake” argument conflicts with the historical
realities.

As the Convention debates discussed below show, the creation of the
sectional bargain on representation occurred largely independently of any
understanding about the extent of future southwestern development. The
Convention’s representation bargain would have occurred even if there
had been a different understanding of the nation’s future demography
since, as discussed below, it was a near certainty, if not indeed inevitable,
that southern slave wealth would be included in representation once the
states agreed to provide for equal state voting in the Senate.” To clarify the
implications and limitations of the Convention’s representation bargain, it
is useful to examine its negotiations and related contemporary develop-
ments.

Before the Convention began in mid-1787, James Madison thought
that it was possible to predict the outcome of the fight over representation
that he expected would take place there. Madison was convinced that the
Convention would move away from the Confederation’s one-vote-per-
state voting system and adopt a proportional representation system based
on population or wealth. As early as March 1787, Madison predicted this
outcome in a letter to Thomas Jefferson. Madison believed that the east-
ern states would accept representation based on “populousness” because
they expected to be in the majority at present, while the Southern states
would accept it because they expected to have superior populations in the
future.

Madison was destined to be disappointed in his high hopes for the Con-
stitution’s adoption of a fully proportional system of representation, but
his analysis of the political dynamics of representation was nevertheless
remarkably perceptive. As his analysis shows he understood, at the Con-
vention the Southern states would not be able to obtain a representation
formula that would force the remaining states to yield political control
of the national government immediately. And, as he also understood, the
Northern states would not be able to obtain a representation formula that
too deeply discounted Southern wealth, even if that wealth consisted in
large part of slave property. These outer boundaries for politically accept-
able outcomes regarding the structure of sectional representation neces-
sary if the Convention was to reach agreement were highly unlikely to
vary no matter what powers were given to the new government by the
Constitution.

During the Philadelphia Convention’s negotiations, the bargaining on
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representation is generally described as having resulted in two major com-
promises, one on equal state voting in the Senate, and the other on the
three-fifths clause. According to historian Jack Rakove, the first compro-
mise was based on an “ephemeral struggle” between large and small states
over the equality of state voting in the Senate, while the second resulted
from a “more durable and evil-fated rift” between free and slave states that
led to a set of constitutional bargains over slavery.® But this description of
the representation dispute as being resolved through two compromises is
unfortunately quite incomplete from a political perspective.

It glosses over a central reality of the Constitution’s creation, which is
that making the first constitutional representation bargain on equal state
voting in the Senate fully determined the outcome on congressional rep-
resentation as a whole. Politically, the adoption of equal state voting in the
Senate dictated a system of proportional representation in the House of
Representatives. Historian David Hendrickson concludes that the three-
fifths clause was the only available middle ground for determining pro-
portional representation for the House of Representatives in a situation
where there was no substantial political support for either of two extreme
alternatives, the use of free population and the use of total population.* In
other words, the decision to equalize state voting in the Senate unavoid-
ably dictated the decision to represent slave property in the House. To put
this another way, to the extent that American federalism is based on the
idea of equal state representation in the Senate, which consciously disre-
garded both the relative size and relative wealth of the states, it could not
have been created without also providing for permanent representation of
slave wealth. The following considerations support these conclusions.

As an initial matter, it is important to appreciate that it was wholly
impracticable to construct an alternative measure of relative state wealth
by calculating the values of all property. The reasons for this included
the very large administrative costs such a valuation process would entail,
the existence of sharp if not irresolvable political disagreements about
who would control valuation, and the fact that some of the core property
values would probably have been deemed incommensurable for political
purposes (as land values had been under the Articles of Confederation tax
system). The Continental Congress had understandably concluded years
before that the only practicable choice for a surrogate measure of relative
wealth was population.

As the delegates were acutely aware, however, a “pure” rule using to-
tal population for apportionment of representatives would have given
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the Southern states considerable additional representation immediately
(approximately four additional House seats in the first Congress), very
close to a House majority based on the 1790 census (see table 3.1). South-
ern representation would quite quickly have expanded even more under
such a system if either the southwest or slavery grew. Thus a pure total-
population rule would have been politically unacceptable in Northern
states for sectional reasons, and its adoption almost certainly would have
led to the Constitution’s rejection. The total-population measure there-
fore could not have been adopted as a representation rule even though it
would unquestionably have been the best practicable measure of relative
state wealth, as the Northern states had themselves repeatedly argued in
taxation debates during the 1770s and 1780s.

By the same token, a rule of apportionment that relied solely on free-
inhabitant population would nominally have excluded wealth from the
representation calculation. But in reality, it would have disproportionately
excluded a major part of the wealth of the Southern slave states, while
including all of Northern wealth. The North’s free population was a rea-
sonably good surrogate for Northern wealth (as both sides had conceded
during earlier taxation debates and northern delegates reaffirmed at the
Convention), while the South’s free population was comparatively poorly
correlated with total southern wealth because so much of southern wealth
consisted of slaves (and related land values). An apportionment rule based
solely on free population would therefore have been politically unaccept-
able in the South, and would also almost certainly have led to the Consti-
tution’s rejection.

Based on these considerations, it was exceptionally likely—some might
say inevitable—that some compromise wealth measure located between
House representation based on total population or on free population
was going to be adopted by the Convention, since if the Convention had
adopted either of the extreme alternatives, one section or the other of the
country would have rejected the Constitution. Any system of proportional
representation that could command enough support to be adopted in the
Convention and to survive ratification would necessarily entail a compro-
mise of the preferred Northern state and the preferred slave state position
(i-e., free population versus total population). The three-fifths clause was
by far the most likely compromise choice in view of the fact that it had
been vigorously debated and widely approved by Congress and eleven out
of thirteen states as a fair relative state-wealth measure (for tax-quota al-
location purposes).
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TABLE 3.1 Southern share of House of Representatives representation under various

schemes

Southern Southern
Scheme of representation Total units share*  percentage Change (%)
Articles of Confederation 13 5 38.0
Total inhabitants (1790), 3,929,000 1,962,000 49.9 +11.9
slaves equal to free men
Free inhabitants (1790), 3,231,000 1,304,000 41.0 -8.0% or +3.0
slaves not counted
Federal ratio (1790), 3,651,000 1,700,000 46.5 -3.4% or +8.5
s slaves equal 3 free men
Brearley tax-quota estimates (1787) 3,000,000 1,248,446 41.6 -8.3% or +3.6
Actual apportionments
House 1789 65 29 44.6 +0.4
House post-1790 census 105 47 44.8 +0.2
House post-1800 census 141 65 46.1 +1.3
House post-1810 census 181 78 43.1 -3.0
House post-1820 census® 212 89 42.0 -I.1

Sources: Adapted from Robinson, Slavery in Politics, 180, table 3. Brearley tax-estimation
source: Farrand, 1:574.

Note: Delaware is counted as a slave state for 1800—1820 purposes, but not for 1790.
*Includes five southernmost states, and southwestern states.

"For comparison purposes, two percentages are shown: difference from total inhabitants in
1790 and difference from Confederation.

“Excludes Missouri.

In summary, once the Convention agreed to equal state voting in the
Senate, proportional representation in the House was inevitable; and it
was a near certainty, if not indeed inevitable as Hendrickson argues, that
proportional representation would be based on the three-fifths clause. The
Convention debate confirms these conclusions and helps to identify im-
portant structural limits of these constitutional representation bargains.

At the Convention, the small states refused to give up representation by
states as the sole representation principle for the new government without
a long, bitter fight. For their part, the large states were equally adamant
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in seeking to make proportional representation the sole principle. These
debates added little of substance to the positions on this issue that had been
articulated during the debates on the Articles of Confederation. Madison
tried unsuccessfully to end the large state—small state division by suggest-
ing that a fundamental economic distinction had given rise to the conflict-
ing political interests of states: “(the effects of)) their having or not hav-
ing slaves.”” As is well known, the ultimate “Connecticut compromise”
proposed equal state representation in the Senate and proposed the use of
proportional population representation in the House of Representatives,
including the three-fifths clause. But the proposed compromise quickly
ran into opposition as delegates from both sections sought to obtain better
terms than it proposed, and the issue of House representation was sent to
a new committee for review.

Skirmishing immediately began over how many representatives would
be allocated to each state in the first Congress, and particularly over what
system would be used to establish future representation beyond that. A
committee chaired by Gouverneur Morris of Pennsylvania reported a
vague future reapportionment formula (“population or wealth”) that
would allow future congresses to permit reapportionment only when, as
John Rutledge of South Carolina bitingly put it, “the national legislature
should please.” In response, Rutledge and other Southern representatives
sought to require a periodic census and mandatory reapportionment to
eliminate Congress’s discretion over that subject.®® They sharply attacked
the idea that they should be willing to become mere “overseers” for the
North as a permanent minority under a government that was to be given
broad powers to control “the regulation of trade,” the result they were
certain would occur if Congress were given untrammeled discretion re-
garding reapportionment.® Such congressional discretion was flatly unac-
ceptable to those delegates.

As delegates began to grapple with the implications of modifying rep-
resentation to depart from a pure population formula, at bottom it was
not the implications for slavery of the three-fifths clause that most of them
found objectionable. At least some arguments on that issue made by del-
egates based on alleged objections concerning slavery were thinly veiled
pretexts. A good example of such a pretextual claim was the argument that
slave imports would be increased by adoption of a three-fifths rule, a claim
that ignored the economics of slavery.”

Instead, it was the implications of using a three-fifths rule for possible
future shifts in sectional control of the federal government and its policies
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that bothered many delegates from nonslave states. Like the slave states,
they were acutely aware of the potential for sharp sectional conflict on
various issues such as Mississippi River navigation, which had momentous
implications for war and peace in the young Republic. Madison’s earlier
extended observations during the fight over small-state representation, on
the political divisions that had already occurred during the Confederation
between states with free labor economies and those with slave labor econo-
mies, had clearly heightened delegates’ already substantial apprehensions
about sectional control as well. Madison’s position also raised concerns
about the conflicts on trade and military policies that such continuing sec-
tional economic divisions might well entail.”

The course of the Convention debates strongly suggests that at least
some Northern delegates, such as Roger Sherman of Connecticut, had
privately agreed during committee consideration of the Connecticut com-
promise to support the three-fifths rule as a permanent basis for represen-
tation in the House in return for an agreement by larger states that they
would support state equality in the Senate.” Sherman responded to Rufus
King’s attack on the slave-trade provisions of the Committee on Detail
report on August 8, and King’s threat to revisit the three-fifths clause com-
promise unless they were altered, by saying that he “regarded the slave
trade as iniquitous, but the point of representation having been Settled
after much difficulty and deliberation, he did not think himself bound
to make opposition . . .”7 Sherman then argued that the slave-trade issue
could be addressed later. After Gouverneur Morris’s slashing attack on the
same report’s support for slavery and his challenge to the three-fifths clause
agreement, Sherman responded that he “did not regard the admission of
Negroes as liable to such insuperable objections. It was the freemen of the
South. States who were in fact to be represented according to the taxes paid
by them, and the Negroes are only included in the Estimate of the taxes.””
But on the floor of the Convention, other delegates strongly resisted the
idea that the three-fifths clause should be a permanent basis for representa-
tion. The latter position, had it prevailed, would inevitably have destroyed
the Connecticut compromise.”

James Wilson of Pennsylvania argued without serious dissent that there
was no principled basis for including slaves in representation if they were
property and representation was based on personhood or free citizenship.
Wilson said that he “did not well see on what principle the admission of
blacks in the proportion of three fifths could be explained. Are they ad-
mitted as Citizens? Then why are they not admitted on an equality with
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White Citizens? Are they admitted as property? Then why is not other
property admitted into the computation? These were difficulties however
which he thought must be overruled by the necessity of compromise.””
As Wilson’s remarks implied, there was no theory of republican represen-
tation that rested on the idea that free inhabitants deserved representation
merely because they were free that could also justify slave representation.
What accounts for the Convention’s acceptance of a pragmatic compro-
mise on this issue that met none of Wilson’s criteria for consistency, be-
yond the sheer necessity of reaching agreement coupled with calculations
of relative political leverage and willingness to risk disunion?

The answer is that key Northern and Southern delegates engaged in a
dialogue on representation that demonstrated to them the political ratio-
nale that made the three-fifths clause an essential part of the representation
bargain. The House of Representatives representation system that was ul-
timately chosen by the Convention was the one that was the least disad-
vantageous to both sides. In adopting the three-fifths clause, the delegates
understood that they were agreeing to a compromise based on sectional
wealth representation intended to protect slave property.

On July 10, 1787, Rufus King signaled that he was willing in principle
to accept the use of the federal ratio for representation. King noted that
the “four Eastern States” had more people than the “four Southern States,”
even counting blacks using the three-fifths ratio, but that they would have
“s fewer representatives,” and this would lead to dissatisfaction. King’s
detailed reasoning about the political implications of representation is im-
portant: “He believed [the eastern people] to be very desirous of uniting
with their Southern brethren but did not think it prudent to rely so far on
that disposition as to subject them to any gross inequality. He was fully
convinced that the question concerning a difference of interests did not lie
where it had hitherto been discussed, between the great and small States;
but between the Southern and Eastern.” King then continued: “For this
reason he had been ready to yield something in the proportion of represen-
tation for the security of the Southern. No principle would justify giving
them a majority. They were brought as near an equality as was possible.
He was not averse to giving them a still greater security, but did not see
how it could be done.”””

King’s remarks publicly accepted the fundamental political premise—
advanced forcefully by Madison earlier in the debates—that the slave
economies of the Southern states represented a clear “difference of in-
terests” from those of the eastern states. King took Madison’s remarks as
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having been made in earnest. He not only accepted Madison’s political
logic, he wanted the Convention to know that he did so. As the Northern
leader during the Spanish treaty (or “Jay-Gardoqui negotiations”) dispute
(where Madison had been a major leader on the other side), King was very
well placed to understand Madison’s view that persistent sectional conflicts
were an American political reality.

King acknowledged that such sectional differences of interest might
lead to future conflicts where the sections would have adverse interests.
He agreed that the Southern states therefore needed and deserved political
protection or “security” for their differing economic interests in the form
of congressional representation that exceeded their proportionate share of
free population. Providing further security to account for these differing
interests necessarily entailed using a wealth measure for representation,
and including slave property in representation was already understood by
delegates to be the best choice for achieving this in the case of the slave
states.

King’s speech also acknowledged what had already been established as
the common understanding of the delegates by the strenuous extended
debate over representation: political protection directly through represen-
tation was the most important protection that could be provided by the
Constitution to the Southern states or any other distinct interest. Delegates
envisioned that under the Constitution, law—Dby which is meant here the
basis for government action—would be based principally on legislation (as
opposed to judicial or executive action). A discrete interest bloc’s posses-
sion of a sufficiently large, well-defined stake in the legislative process to
counter potential adversaries was therefore central to its achievement of
political security. Virtually unalterable congressional representation for
slave property was far more important than any constitutional provision
providing protection for the institution of slavery per se, since paper legal
guarantees for an unpopular institution were of very limited value in a
world governed by legislation.

Just before the Convention’s adoption of the three-fifths clause, Ed-
mund Randolph of Virginia provided the most direct explanation for the
Southern state view on representation: “He urged strenuously that express
security ought to be provided for including slaves in the ratio of Repre-
sentation. He lamented that such a species of property existed. But as it
did exist the holders of it would require this security. It was perceived that
the design was entertained by some of excluding slaves altogether; the
Legislature therefore ought not to be left at liberty.””® Randolph argued

12§



CHAPTER THREE

that protecting politically unpopular slave property against future attacks
in Congress directly (or by adverse taxation) was politically essential to the
slave states. His remarks candidly acknowledged that politically he had no
choice but to satisfy Virginia’s slaveowners that they would have sufficient
“express security” for their property, because otherwise the Constitution
would not be ratified there or in other slave states. In Randolph’s view,
slaveholders defined the necessary security as consisting in a clearly defined
political structure that left no room for congressional discretion on rep-
resentation, as opposed to defining security in legal or “paper guarantee”
terms. The structural protection they were seeking would be unalterable
without the consent of the slave states because the Constitution’s amend-
ment provisions created a sectional veto over amendments.

General Charles Cotesworth Pinckney of South Carolina added the
other major feature of the Southern rationale for slave representation: he
desired that “the rule of wealth should be ascertained and not left to the
pleasure of the Legislature and that property in slaves should not be ex-
posed to danger under a Govt. instituted for the protection of property.””
Pinckney’s remarks assumed that the three-fifths clause represented a “rule
of wealth.” He again vigorously attacked the idea that Congress should
have discretion to apportion representation. Pinckney, a lawyer trained at
Oxford, was also insisting that slave property should be given federal con-
stitutional protection equivalent to that of nonslave property, and that the
most effective way to achieve this result was through political representa-
tion. His remarks received no direct challenge from any delegate. Instead,
they were shortly followed by Wilson’s “fig leaf” proposal that represen-
tation be linked to direct taxation, which was his effort to find a way to
accommodate slave state demands that would be accepted in Pennsylvania.
There is no provision of the Constitution that openly and directly contra-
dicts Pinckney’s contention to the Convention that slave property should
receive constitutional protection equivalent to nonslave property.

In sum, the slave states saw slave representation as a direct political
protection for wealth consisting of slave property against possible North-
ern attacks on slavery, and told the Convention unequivocally that they
needed such protection in order to obtain ratification of the Constitution.
Although Northern delegates such as Rufus King insisted on a weighting
discount for slave property in the representation formula, they accepted
the principle that the Southern states advocated and gave protection of
that form of property constitutional status using that means. As Northern
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delegates undoubtedly understood, the restrictive nature of the amend-
ment provisions of the Constitution made it extraordinarily unlikely that
the representation system would ever be changed while the Constitution
endured. Northern delegates might not have liked this outcome, but it is
clear that they ultimately saw no alternative.

To appreciate fully the significance of providing political security to
slave states through the representation mechanism, it is important to un-
derstand how strongly leading delegates believed that paper guarantees
of legal protection for rights or institutions written into the Constitution
would be worthless. Before the Convention, James Madison had defended
the necessity of providing in the Constitution for a complete congressional
veto over any state legislation (as had been proposed by the Virginia Plan)
to Thomas Jefferson on just those grounds. Madison wrote that a congres-
sional veto was necessary because no matter how broad federal powers
were and no matter how “clearly their boundaries may be delineated, on
paper,” they will be “easily and continually baffled by the Legislative sov-
ereignties of the States.”* Madison made the same argument in a letter
to George Washington shortly before the Convention.” For those who
agreed with Madison’s logic, as did many delegates, including slave state
representatives, the structure of representation became a critical means of
providing protection to slavery that could not be provided by any paper
legal guarantees for that institution in the Constitution.

Slave property representation not only effectively protected South-
ern interests in the short run, but as King and other delegates had rea-
son to know, using such a representation system would probably increase
the South’s share of representation in the government as time went on.
King and most other members of the Convention were acutely aware that
the South and west were growing rapidly, and thought that such growth
would continue.® They also understood (or would soon learn from Con-
vention debates) that the ability to use slave labor would accelerate west-
ward growth and at the same time increase Southern representation.

A principal reason for Northern delegates’ acceptance of a permanent
system of slave property representation was that many Northern delegates
accepted the principle that wealth should be represented in a republican
government. Northern delegates also generally agreed that, as Rufus King
said, the Southern states were comparatively wealthier, and that the three-
fifths clause appropriately reflected the disproportionate wealth of the slave
states. The existence of significant northern public sentiment supporting
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wealth representation as a part of the basis of republican government is evi-
dent from the provisions of the Massachusetts Constitution of 1780. That
constitution provided for representation in the Massachusetts state senate
on the basis of the relative wealth of different areas of Massachusetts.®

Southern insistence on providing political security for slave property
through representation was also motivated by the division of national
opinion over slavery that existed in 1787. Because some delegates such as
Madison believed the Constitution should be facially neutral on the issue of
slavery, and perhaps also to avoid arguments on the issue during northern
ratification, slave states were forced to accept oblique (though transparent)
language describing the institution at several places in the Constitution.
They were also forced to rely during ratification on the negative implica-
tion of the Constitution’s lack of any explicit grant of authority to abol-
ish slavery as evidence of slavery’s protection against federal authority.*
Because Northern state delegates either could not (or would not) provide
explicit legal assurances regarding the constitutional protection to be given
to slave property, the demand for political security through the inclusion
of slave property in representation became more urgent.

The three-fifths clause was an essential part of the Convention’s overall
agreement on security for the institution of slavery in the new Union.
Northern delegates accepted the clause with a clear understanding of what
it meant to the slave states. But both sides were forced to accept some sig-
nificant limits on the reach of the representation bargain as well.

Convention delegates from eastern and mid-Atlantic states, of whom
Gouverneur Morris and Rufus King were among the most vocal, were
fearful that any census mechanism attached to the representation provi-
sions would inevitably lead to Southern and western control of the House
of Representatives. Among other things, harking back to the bitter con-
gressional debates over the Spanish treaty, they argued that Southern and
western control of the government would inevitably lead to war with
Spain over the Mississippi.* Morris made the politically incendiary point,
aimed directly at wealthy Southern slave states and the military weaknesses
he and others believed slavery entailed on them, that under the Southern
proposal the Southern states might be supplying the money for such wars,
but the North would “spill its blood.”* Northern delegates saw represen-
tation as the fulcrum of control of the new government, and feared that
Southern control of the government based on wealth would embroil them
in future wars motivated by a growing and perhaps irrepressible drive for
southwestern expansion.
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Northern delegates therefore sought to avoid future dilution of North-
ern political strength by permitting Congress to retain unlimited discretion
over voting apportionment. They also proposed permanently to restrict
new-state voting strength so that original states could not be outvoted
(advocating the political opposite of the “equal footing” principle assuring
states equal rights, in other words). These efforts to prevent the use of a
fixed representation formula based on a census, or to defeat the effects of
such a mechanism, both failed.?

Notably, however, Convention efforts by southern states to provide
permanent protection for their sectional political interests also failed. The
three-fifths clause did not receive the absolute protection against amend-
ment in the Constitution’s article § amendment provisions that the equal
state Senate voting provisions did.* Madison and George Mason of Vir-
ginia proposed an amendment that would have required that new states
be admitted on an equal footing (“the same terms”) with original states,
which would have benefited growing, particularly western, areas, and
their proposal was handily defeated.®

These northern and southern defeats meant that neither section was
able to convince the Convention to provide it with a permanent constitu-
tional guarantee that it would be able to maintain control over part of the
Congress, let alone over the presidency. In short, when they ratified the
Constitution, all states and sections accepted the political principle that
if in the future American population and settlement moved in a direc-
tion adverse to their interests, they could lose control of the House of
Representatives, and would have a weaker position in the Electoral Col-
lege as well. Consequently, both sections accepted some political risk that
they would ultimately be adversely affected by federal policy shifts flowing
from changes in the distribution of political power enabled by the repre-
sentation system as the country grew. The “bisectional constitution” con-
cept, which envisioned a constitution in which each section was awarded
a “practical veto” over actions by the other section, thus had fundamental
political limits that were established in the Philadelphia Convention.®

The slave representation formula linked to a census was ultimately
adopted on July 13, 1787. On that same day, the Convention agreed by a
very large majority to extend the three-fifths clause to new states. Once
the Southern states were satisfied that they were adequately protected
by their share of representation, the stage was set for bargaining over the
constitutional protection to be given to the economies and governments
of the slave states (the substance of which is discussed in chapter 4). This
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bargaining led, however, to continued threats to reopen the issue of the
three-fifths clause, which would, in turn, have destroyed the Connecticut
compromise.

The bargaining over slave state political economy was opened by the Au-
gust 6 report of the Committee of Detail. In that report, a procommerce/
slavery majority (Oliver Ellsworth of Connecticut, John Rutledge of South
Carolina, and Edmund Randolph of Virginia) had laid out a completely
one-sided set of proslavery and pro-Southern slave-economy provisions
proposed for the Constitution. Their proposal consisted of permanent
federal tax exemptions for slave imports and slave product exports; a ban
on federal limitations on slave imports; and federal defense against slave in-
surrections, while requiring a two-thirds vote to authorize navigation acts
(protectionist shipping laws that were envisioned as one of the primary
uses of the commerce power). The provisions regarding slavery essentially
maintained the Confederation legal status quo ante on that subject, seek-
ing to insulate the slave state economies against potential damage from
new federal powers.” The expansive protection for slave state economies
sought by the Committee of Detail report by itself provides compelling
evidence that delegates from those states saw slavery as a long-term institu-
tion that needed and deserved broad, practically unalterable constitutional
protection against federal power.

In proposing the Committee of Detail report, the slave states were im-
plicitly asserting that they should be given complete protection against
federal power to control their economies after having already achieved
maximum feasible permanent political representation for their interests
through the three-fifths clause. Their negotiating position was, in other
words, that representation and what they deemed to be sufficient eco-
nomic protection should be independent of each other. In the words of a
thoughtful historian, the Committee of Detail report was a “monument
to Southern craft and gall.”* Since the Committee of Detail proposal was
not offered as a package “take it or leave it” proposal, however, it was prob-
ably intended to be a strong opening offer by the slave states in what they
anticipated would be a negotiation over how their existing and anticipated
future political economies would be affected by the Constitution. North-
ern representatives were quick to see the proposal in those terms. They at-
tacked it as severely impairing the broad commercial authority they sought
for the new government, and threatened to reopen the issue of slave wealth
representation in return.

The key early response to the Committee of Detail report was an Au-
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gust 8 speech by Rufus King, whose opinions appear to have been repre-
sentative of those held by many delegates in the nonslave states, judging
from the tenor of the subsequent Convention debates on the slave trade
and the commerce power. King’s speech came immediately after what
might be described as a “straw” or “test” vote on a motion by Hugh Wil-
liamson of North Carolina to change the basis for counting population for
representation to use the “rule hereafter to be provided for direct taxation”
(i-e., the federal ratio). At this point, King, a very capable lawyer who had
received extensive training in Massachusetts and an experienced legislator,
deliberately interrupted the established order of clause-by-clause debate
in a speech that contained a broad, blistering attack on the Committee of
Detail report. King attacked the report as “end[ing] all . . . hopes” that the
slave states would “mark a full confidence” in “the Genl. Govt” by giving it
broad and flexible power over commerce. King argued that the report had
“absolutely tied” “the hands of the Legislature” “[i]n two great points”:
slave imports could not be prohibited and exports could not be taxed. He
said that the unlimited “admission of slaves” permitted by the committee
report was a “most grating circumstance to his mind.”” He attacked the
inconsistency of the slave state position that Southern slave imports could
be allowed to increase national defense costs without limit, but that pro-
posed limits on constitutional taxation authority would prevent the new
government from collecting offsetting revenue to cover those costs.

King’s speech deliberately paired the three-fifths clause with the report’s
proslavery proposals and treated them all as part of a negotiable package, sig-
naling unmistakably to slave state representatives that the three-fifths clause
would be revisited if necessary. He warned that the slave states needed to
compromise their overall agenda or it would be rejected by the Northern
states. Those states, King asserted, believed that the southern states could
not have both maximum feasible political representation and complete free-
dom from economic regulation under a new central government.

In his August 8 speech, King offered the slave states their choice of ac-
cepting the possibility of export taxes or accepting slave-trade limitations.
While King was undoubtedly opposed to the slave trade, his approach
strongly suggests that the Northern states were not interested in trying
to prohibit the slave trade in the abstract, but instead saw it as part of the
issue of central government control over international trade, which they
believed should encompass all Southern trade as well as Northern trade.
This dovetails well with the understanding of southern delegates such as
Pinckney and Rutledge that the Northern states at the Convention were
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seeking federal power to control all United States foreign commerce, at a
minimum.

By explicitly giving the slave states a choice of limitations, King was
indicating the North’s fundamental indifference to the form of trade limi-
tation the slave states agreed to, as long as they ceded sufficient control
over their trade economies to satisfy Northern desires to create a sufh-
ciently powerful trade weapon in the central government to enable it to
reach agreements with foreign governments. This meant that the federal
government needed authority at least to control all United States foreign
commerce. King’s speech made slave-trade limitations negotiable, and ef-
fectively transformed them into a part of a negotiation over trade author-
ity generally.**

Slavery’s undesirable costs as King portrayed them could result either
from crippling limitations on the reach of the proposed new federal com-
merce power, or from escalating federal costs without requiring corre-
sponding tax revenues to be provided by the responsible parties. King’s
opposition on the slave-trade issue was not framed primarily in moral or
religious terms, but was based instead on prudential arguments, particu-
larly his ability to defend Southern proposals to his constituents during
ratification. Although he hinted that there was also a moral dimension to
his position, his remarks made the sort of prudential case about the South’s
position that one practical politician makes to another.

As is well known, King’s speech precipitated a renewed fight over rep-
resentation by those Northern state delegates who opposed the Southern
vision of indefinite continuation of a slave-labor-driven political economy
that was plainly sketched in the Committee of Detail report. Gouverneur
Morris of Pennsylvania proposed that House representation be based
solely on numbers of free inhabitants, and gave a vitriolic speech attack-
ing the morality and prudence of slavery and the slave trade as “nefarious”
institutions, and assaulting the Committee of Detail report as containing
unjustified concessions to the “Southern States.”* Morris vehemently de-
nounced the idea that slave representation could be justified by use of the
three-fifths rule for direct taxation, since such taxation would never occur
(discussed above). Morris thus admitted that he had accommodated the
Southern states on the three-fifths clause solely for pragmatic reasons. The
heated public announcement of the possible defection of the two states—
Massachusetts and Pennsylvania—whose vote changes had enabled initial
adoption of the three-fifths clause was a serious warning shot across the

bow to the Southern states on their political-economy stance.
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In response, Roger Sherman of Connecticut defended the three-fifths
clause principle based on its use as a basis for federal taxation.” With op-
position from Sherman’s small-state allies and the Southern states, Morris’s
motion to limit representation to free inhabitants lost by a vote of 10—1.
Every Northern state that had begun the abolition of slavery, including
Morris’s own state, Pennsylvania, voted against his proposal. Large num-
bers of delegates who might have been expected to insist that limiting
federal representation to free inhabitants only was a bedrock element of
republicanism did not do so, even though they were accepting representa-
tion of slave property as the alternative. This strongly suggests that the
Convention agreement centered around a willingness to structure rep-
resentation based on perceptions of political security and acceptance of
wealth as a basis for representation, rather than abstract adherence to a
conception of republican philosophy limiting representation to free men
on an equal basis.

Charles Pinckney of South Carolina then proposed again that all slaves
be counted for representation, and also lost overwhelmingly. The dele-
gates, not surprisingly, then agreed to support the three-fifths clause. While
these votes were only the opening skirmish in the fight over the slave state
political-economy proposals, they decisively put to rest the threat that the
three-fifths clause could be altered by the Convention, thus strengthening
the South’s bargaining position on slave economy issues.®”

In adopting the three-fifths clause, the Convention had followed John
Adams’s advice a decade earlier about the desirable structure of political
representation. As historian Jack Pole observes, Adams had argued in a
congressional debate on representation during the creation of the Con-
federation that in allocating representation, the allocation of interests in a
business partnership was the proper analogy to follow. Adams had said: “A
had £50, B £500, and C £1000, in partnership: was it just that they should
dispose equally of the moneys of the partnership?”*

As Pole points out, the political premise of Adams’s representation posi-
tion was that “interest alone” “had weight enough to govern the councils
of men,” and therefore a durable system of political representation should
mirror interests “without doors.”® If one looks to the Convention votes,
rather than to the occasionally heated—and in some cases pretextual—
political rhetoric that surrounded them, the Convention ultimately acted
as Adams had recommended and built its representation system around
such interests. The compromise on representation awarded disproportion-

ate shares of representative influence to certain vested political-economy
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interests, one of which was the slave labor economies. Delegates also chose
to make the representation system permanent as a practical matter, ample
testimony to the power of these interests.

But not everyone was satisfied with the Convention outcome on the
three-fifths issue. James Wilson provided a remarkable “true republican”
coda to the Convention’s consideration of the representation issue, one
that constituted an ingenious effort to reframe that entire debate. Wil-
son directly challenged Madison’s opinion that minority interests such as
property or wealth should receive protection in representation through
mechanisms like the three-fifths clause. Wilson argued categorically that
the majority of people “wherever found ought in all questions to govern
the minority.” He also assaulted the idea that in a republic, wealth should
govern representation. “Again he could not agree that property was the
sole or the primary object of Governt. & Society. The cultivation of the
human mind was the most noble object. With respect to this object, as well
as to other personal rights, numbers were surely the natural & precise mea-
sure of Representation. And with respect to property, they could not vary
much from the precise measure.”*

Wilson’s attack on the principle that wealth should be protected by gov-
ernment through political representation was a minority perspective at the
Convention, though one perhaps beginning to be shared more widely in
the Northern states. But his views suggested the existence of a profound
tension between the Constitution’s principles of interest representation
(whether of wealth or states) and evolving concepts of republicanism. This
tension would grow greatly in the early years of the Republic, to the point
where even in Virginia Jefferson was abandoning wealth representation in
principle by 1813 and its use in state government was under public attack
there by 1830. Even in the nineteenth century, however, the Convention’s
representation bargain could not be altered, despite growing complaints
about it. This was true not simply because of slave state resistance to the al-
teration of the three-fifths clause, but because, as it turned out, altering the
three-fifths clause would in all likelihood have required revisiting its consti-
tutional Siamese twin, equal state voting in the Senate (see chapter 6).

RATIFICATION AND SLAVE REPRESENTATION

Some recent historians argue that abolitionist William Lloyd Garrison and
his followers were correct that the Constitution was indeed a “covenant
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with Death” and an “agreement with Hell” because of its accommodation
with slavery.” Others seek to deflect this indictment of the Constitution
by arguing that it was “essentially open-ended” on major issues regarding
slavery.” But as the following discussion of ratification debates over slave
representation (and consideration in chapter 4 of other slavery issues dur-
ing ratification) will show, the Constitution was not intended as a moral
union where slavery was concerned; during ratification it was defended
against antislavery attacks as a political—as opposed to a moral—union.
That part of the Garrisonian indictment rejected the Founding genera-
tion’s understanding of the constitutional bargain.™

Slavery’s powerful political influence nevertheless affected the character
of the constitutional ratification process in important ways. The sources
suggest that during ratification, the origins and trade-offs of the Consti-
tution’s bargain on representation were defended on pretextual grounds.
George Washington believed that during the ratification controversy, Anti-
Federalists were offering pretexts for their opposition to the Constitution,
and hiding their real reasons.”* It should not surprise us that, tempted by
the desire for success in a hotly contested debate, some Federalists did the
same to support it.

In important respects, the debate over the Constitution’s slave-
representation provisions at the Northern ratification conventions mir-
rored the debate at the Convention itself. Most objections to these pro-
visions were based not on antislavery principles but on arguments that
Northern states should have received a larger share of representation or
driven a better deal on taxation.” Opponents of these provisions argued
that representation should not be based on property, and that therefore
slaves should not be considered in representation (which in turn assumed
that slaves were property and that representation had been based on
wealth), or that the three-fifths ratio itself was unfair to the North because
slaves were more productive than had been assumed in creating it."* Other
opponents of the representation provision argued that Southern politi-
cal representation was unfairly disproportionate since direct taxes would
not ever actually be imposed, and that therefore the federal ratio unfairly
increased Southern representation without any corresponding benefit to
the Northern states.'’

Anti-Federalistsalso made arguments at the ratifying conventions against
the theory of the slave-representation provision similar to those made at
the Convention by various Northern delegates: if slaves are property, they
shouldn’t be represented at all; but if property can be represented, why
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isn’t all property represented if some is?**® Again, the underlying purpose
of such arguments was generally not to attack the Constitution’s legiti-
mization of slavery or slave property, but instead to argue that the North
should have gotten a larger share of congressional representation. These
Anti-Federalist attacks were made in the alternative, since Anti-Federalists
attacked both property representation as a principle and the supposedly
defective implementation of that same principle, strongly suggesting that
they believed that they could not command majority support for an attack
limited to challenging the principle of property representation itself.

In response, Northern Federalist delegates such as Rufus King chose to
defend the three-fifths clause on the basis that it had been part of a Phila-
delphia Convention agreement on direct taxation. King told the Massa-
chusetts convention that the clause was based on the federal ratio, which
had become “the language of all America.” He said, “it is a principle of this
constitution, that representation and taxation should go hand in hand,”
leading delegates to believe that the three-fifths clause had been negotiated
based on the relationship between taxation and representation under the
Constitution.'” Federalist delegate Roger Sherman of Connecticut made
the same argument to justify the clause. The decision by leading Federal-
ists to defend the clause on pretextual grounds suggests that they believed
that an honest account of the Convention’s bargaining would impair the
Constitution’s ratification chances.

James Madison contributed a largely pretextual defense of the three-
fifths clause compromise in Federalist 54."° Writing for a predominantly
northern audience, he argued that slaves should be treated as they were
under state law, a position that, as he was quite probably aware, had been
rejected by Northern states for national government purposes such as taxa-
tion as early as 1776. He contended that in principle taxation and repre-
sentation should go together, which he knew had had little to do with the
Convention decision. He then argued in the alternative that wealth should
form part of the basis for determining representation. Madison did not an-
swer the objection previously made by Northern delegates at the Philadel-
phia Convention that singling out slave property, as the three-fifths clause
did, for a system of property representation was logically inconsistent.

As we have seen, the Philadelphia Convention’s acceptance of what
James Wilson called the “vicious” principle of equal state voting in the
Senate had inevitably resulted in the adoption of the three-fifths clause as
a quid pro quo. The sources suggest that it was that quid pro quo which
Madison and Northern Federalists, particularly in Massachusetts, were un-
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willing to explain candidly to state ratifying-convention delegates. One
important underlying reason for the Federalists’ approach, at least in Mas-
sachusetts, was that the Senate equal state-representation provision was
politically extremely sensitive and unpopular there.

Elbridge Gerry’s labored defense at the Massachusetts convention of
his support in the Philadelphia Convention for equal state Senate voting
was clear evidence of the provision’s unpopularity. Gerry wrote a con-
troversial letter in January 1788 to the Massachusetts convention defend-
ing his decision to support equal state representation in the Senate. He
argued strenuously that he had only supported equal state Senate voting
because it had been combined with proposed limits on the power of the
Senate to alter revenue bills.” But as a sharp-tongued public critic of Ger-
ry’s actions quickly pointed out, Gerry wrote the letter because he had
been overwhelmed by “very irritable passions” merely because it had been
mentioned to the Convention that he had supported equal state voting in
the Senate, which seemed like a ridiculous overreaction. The critic then
derided what he saw as Gerry’s motives for writing: “But stop, what may
be sport to us, might be death to him—1I mean political death. What, shall
it be understood in that honourable body, that Mr. E. Gerry had reported
in favor of an equal representation of states in the Senate? For this is the
utmost extent of the information of his honourable colleague. Yet he is
greatly alarmed at it, and determines in a rage, to wipe away ‘the injuries
resulting from its unfavourable impressions.””* Due to the unpopularity
of the equal state Senate voting provision, at least in Massachusetts, and
probably in other major Northern states, it would probably have been ex-
traordinarily difficult for Federalists to defend the three-fifths clause suc-
cessfully on the basis that there was no alternative but to accept it once
equal state voting had been agreed upon, and it was necessary instead to
defend it on pretextual grounds.

Another important reason for the Federalists’ lack of candor on slave
representation may well have been that they felt the need to create the
impression that the Constitution would eventually lead to limits on slav-
ery. In Massachusetts, prominent Federalist Thomas Dawes argued that
there were political limits to what the Convention could have done about
slavery in the short run, but contended that the Constitution would even-
tually end slavery: “The members of the Southern States, like ourselves,
have their prejudices. It would not do to abolish slavery, by an act of Con-
gress, in a moment, and so destroy what our Southern brethren consider
as property. But we may say, that although slavery is not smitten by an
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apoplexy, yet it has received a mortal wound and will die of a consump-
tion.”™ Dawes’s comments on the slave-trade provision have been cited
as an example demonstrating that Northern Federalists created expecta-
tions that the national government would eventually abolish slavery.™
But these comments immediately received a skeptical reply from another
delegate, Benjamin Randall: “Sorry to hear it said that after 1808 Negroes
would be free. If a southern man heard it, he would call us pumpkins [i.e.,
brain dead].””s This exchange suggests that at least some northern citizens
doubted that the Constitution would discourage slavery, despite Federalist
arguments that it would. In other Northern states, Federalists went fur-
ther in their claims on this point. Leading Federalist Thomas McKean told
the Pennsylvania convention that through the slave-trade provision “the
abolition of slavery is put within reach of the federal government.”"® The
Philadelphia Convention debates reviewed here tell a different story about
the three-fifths clause, which was openly advocated in the Convention as
a principal means of protecting slavery against political challenge over the
long term.

Despite various antislavery attacks on the Constitution during ratifica-
tion, in the final analysis, nowhere in the Northern ratification debates
can one find any indication that any significant number of convention
delegates voted against the Constitution because it recognized the legiti-
macy of owning slave property, or because they objected in principle to
a constitution that based representation on any principle other than free
population. Most ratifying convention delegates seem to have understood
and accepted the representation provisions as a pragmatic compromise that
incorporated slave property wealth. They did not see the inclusion of slave
property in the representation formula as a matter of political or moral
principle.

If there had been substantial Northern sentiment that regarded free pop-
ulation representation as a bedrock principle of republicanism, the close-
ness of the ratification vote in major Northern states such as Massachusetts
and New York based on disagreements about other constitutional issues
suggests that it would have been likely that this added factor would have led
to rejection of the Constitution there, which would in turn probably have
led to major changes to the Constitution.”” But the sources suggest that,
to the contrary, there was little political support during Northern ratifica-
tion for any modification of the three-fifths clause. None of the Northern
states that proposed amendments to the Constitution during ratification
proposed any change in the three-fifths clause, though collectively they
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proposed dozens of amendments. Key Anti-Federalist minority reports,
issued during ratification in Northern states, that proposed other amend-
ments not accepted by Federalists did not propose such changes either.™

It seems reasonable to conclude from the Philadelphia Convention de-
bates and the ratification sources that Northern sentiment on the prin-
ciple of free population representation as opposed to wealth representation
was at best divided in 1788. Northern convention majorities were willing,
though perhaps reluctantly, to accept slave property representation in the
House of Representatives on the basis that it was property that was be-
ing represented there. By the time of the Missouri controversy in 1820,
when Northern states outside New England first made concerted attacks
on the three-fifths clause, wealth representation had become far less popu-
lar throughout the country, as is evident from the fact that by then suffrage
was almost universally granted to white males without property or tax
qualifications in new states.

But the decision by northern delegates at the Philadelphia Convention
to create a taxation “fig leaf” to justify the three-fifths clause agreement
and to use that fig leaf as a principal basis for defending the slave-wealth
representation compromise during ratification would come back to haunt
them later. After 1800, the Federalist Party began trying to pin part of the
blame for its declining political fortunes on the three-fifths clause. This
led politically prominent former Convention delegates like Rufus King
(who became a Federalist candidate for president) to claim that they never
would have agreed to the three-fifths compromise if they had known that
no significant direct taxation would occur. Later, they argued that they
would not have agreed to the three-fifths clause if they had known that
it would be extended to numerous new states. As we will see, these revi-
sionist claims buttressed Northern arguments during the Missouri contro-
versy. And such claims seem to have led some recent historians to overstate
the importance of the three-fifths clause in shaping the politics of the early
Republic.

SLAVERY, THE THREE-FIFTHS CLAUSE,
AND EARLY REPUBLICAN POLITICS

After Thomas Jefferson was elected in 1800, some Federalist politicians
chose to blame the three-fifths clause for John Adams’s loss, despite the fact
that leading Federalists, including Alexander Hamilton and the Federalist
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Speaker of the House of Representatives, Massachusetts congressman The-
odore Sedgwick, had themselves declared Adams “unfit” for office during
the campaign. Federalist leaders such as Massachusetts senator (and former
secretary of state) Timothy Pickering derisively referred to Jefferson as the
“Negro president,” arguing that he had been elected only because of slave
representation. Some historians, including John Ferling, author of a recent
history of the election of 1800, accept that claim.™ Historian Garry Wills
goes further and argues that the outcome of major controversies, such as
the Missouri compromise, was strongly influenced if not determined by
the existence of the three-fifths clause.” These conclusions are anachro-
nistic and overstate the importance of the clause. Political scientist Mark
Graber concludes that southern state control of federal politics in the early
Republic was “aided” by the clause, which makes it useful to ask, just how
much aid did it provide?™ These points can be explored through an anal-
ysis of early Republic presidential politics, beginning with the presidential
election of 1800.

The 1800 election occurred just over a decade after the Constitution
was ratified. In the interim, three states (two slave and one free) had been
admitted to the Union, and there had been relatively little change in the
country’s sectional population balance. William Freehling concludes that
as of 1800, the three-fifths clause provided a twelve-vote premium in
the Electoral College to the slave states, and that since Jefferson’s margin
of victory there over Adams was eight votes, the three-fifths clause was
responsible for Jefferson’s victory.

It is certainly true that the three-fifths clause created a “premium” ben-
efiting slave state Electoral College representation, as was intended. But in
1800, this premium was not significantly larger than it was anticipated that
it would be when the Constitution was drafted. In other words, in the 1800
election, the three-fifths clause worked just the way it was expected that
it would work when the Constitution was ratified. When Federalists ar-
gued that Jefferson had been elected illegitimately because part of his vote
consisted of a three-fifths clause premium, they were effectively arguing
that the Constitution should not have been ratified in the first place, since
creation of the voting premium that supposedly contributed significantly
to his election was one of the purposes of the clause, and the Constitution
could not have been ratified without it. If Jefferson’s election on this basis
was illegitimate, the Constitution itself was illegitimate.

The argument that Jefferson was elected by virtue of the effects of the
three-fifths clause also ignores the realities of the 1800 election. During
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that election, state-legislature majorities in various states manipulated
election rules in an effort to deprive their minority partisan opponents
of Electoral College votes to which they would have been entitled under
previous rules, as historian Sean Wilentz concludes. These rules changes
often involved shifting from a system of congressional district voting for
Electoral College members to statewide general ticket voting for them, a
modification intended to prevent the minority party in a state from receiv-
ing any of its electoral votes (i.e., moving to a “winner take all” system,
commonly used in America today). Legislatures in at least Pennsylvania,
Massachusetts, Connecticut, and Virginia manipulated their voting rules
for such purposes during the 1800 campaign.™ In Pennsylvania alone, the
legislature’s partisan deadlock resulted in an agreement to split Pennsylva-
nia’s Electoral College vote 8—7, thus quite probably depriving Jefferson
of at least seven electoral votes he would otherwise have won. Wilentz
concludes that partisan manipulation of election rules at the state level
deprived Jefferson of sufficient numbers of votes to offset any benefit he
received from the three-fifths clause, so that he would have won the elec-
tion in any event.” Ferling argues, however, that Virginia’s manipulation
probably deprived Adams of some votes, offsetting Jefferson’s losses, and
that Adams’s loss cannot be explained by Federalist disaffection.

The broader point to appreciate is not which historian’s position about
the effect of the clause on the election of 1800 is correct, but rather that
it is easy to overstate the political significance of the three-fifths clause by
considering it in isolation from other relevant political circumstances. The
clause’s Electoral College premium for slave state representation played a
very limited role in presidential politics during the early Republic. Be-
tween 1800 and 1828, neither slavery nor the three-fifths clause appears to
have been an issue that swayed significant numbers of votes in an American
presidential campaign. During that period of Republican dominance, no
Federalist candidate for president ever came close enough to being elected
for the three-fifths clause premium, even as it grew somewhat over time,
to make any difference in the presidential election outcome.

As the discussion of the Missouri controversy in chapter 6 will show, it
is highly unlikely that the three-fifths clause determined the result of that
dispute. Instead, the three-fifths clause made it easier for slave states to
pursue policies they believed to be in their interest, because they needed
to “buy” fewer northern votes in Congress than they otherwise would
have needed to buy in order to achieve their political goals. It lowered
the political cost to the slave states of pursuing preferred sectional poli-
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cies, rather than determining the outcome of most elections or issues. The
clause conferred a premium of roughly 6—10 percent of House votes on
the slave states between 1790 and 1820, and is estimated at 8 percent in
1820.” In that sense, the three-fifths clause distorted national policy, but
this distortion occurred in the direction, and in roughly the amount, that
Northern states had bargained for at the Philadelphia Convention in agree-
ing to the clause.

The distortion of national policy supported by the three-fifths clause
premium was in turn a pure artifact of the Constitution’s structural fed-
eralism, which had been essential to its creation. The Convention’s ac-
ceptance of equal state voting in the Senate had dictated its acceptance of
the three-fifths clause. The subsequent revisionist history engaged in by
Northern politicians—particularly Rufus King—on the reasons for their
willingness to accept the three-fifths clause (discussed in chapters 5 and 6)
cannot change the reality that the country got what they, as Convention
delegates, had bargained for. Neither should the influence of the three-
fifths clause on early American politics be overstated because they chose
to blame it for their declining political fortunes, with which it had little
to do.

However, the slave states’ strenuous insistence on making slave repre-
sentation permanent to protect slavery againsta popular antislavery major-
ity in northern states did have the unintended consequence that it intro-
duced an element of modern dynamic republican representation theory
into the Constitution, separating popular representation from interest
representation. The creation of the mandatory census and reapportion-
ment insisted upon by the slave states meant acceptance of James Wilson’s
idea that the political majority (as the Constitution defined it) should be
continuously represented in government, no matter where that major-
ity was found within the nation’s expanding boundaries. It followed that
no preexisting political majority could legitimately insulate itself against
shifts in political power brought on by American demographic change and
mobility. To protect what they saw as their long-run position, the forces at
the Convention that were least supportive of the principle of pure popular
representation had introduced the very constitutional rules that gave that
principle its real strength and dynamism." Far from creating a bisectional
constitution, the slave states had instead welcomed into the Constitution
the forces of popular change that ultimately led to slavery’s demise.
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SECTIONAL BARGAINING
AND MORAL UNION

This chapter considers how Philadelphia delegates addressed three key slav-
ery issues they faced at the Convention: whether to prohibit slave imports;
what provisions to make regarding slavery in territories and new states;
and fugitive slave rendition. It concludes by examining how these issues
were debated during ratification, particularly the role played by moral ar-
guments over slavery and the nature of the proposed union. Convention
action on these slavery issues reflected the fundamentally different strate-
gies the sections employed regarding them.

The very limited northern public demand for control of slavery out-
side the north meant that Northern delegates were free to make bargains
on slavery designed to maximize northern economic development, while
Southern delegates sought tenaciously to protect southern slave economies
and their expansion potential. As to slave imports, Northern politicians
agreed to accept a congressional power over such imports that imposed
little constraint on the growth of slavery for a generation, allowing slave
sales and imports to fuel westward expansion. On western settlement, a
“side bargain” that included adoption of the Northwest Ordinance of 1787
also spurred slavery’s territorial expansion. At the same time, Congress’s
formal powers over slavery in territories and new states were not explicitly
limited. With respect to fugitives, the states ratified their existing policies
against protecting them in the Constitution’s fugitive slave clause. The
Constitution’s major policy protections for slavery and its expansion (in-
cluding the western side bargain) were essential to its drafting and ratifi-
cation.

The Constitution and its side bargain reflected a shared elite under-
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standing that existing and projected regional political and economic de-
velopment patterns should be accommodated in the national approach to
development, and consequently to slavery.” The side bargain also rested
on the premise that there would be no negative spillover from one region
to another as a result of the other region’s development.* It envisioned
that the “eastern” and “southern” regional political economies would have
largely separate “spheres of influence” into which it was anticipated they
would extend through settlement.’

The Convention delegates agreed to keep the Convention’s delibera-
tions permanently secret, as Massachusetts congressman Nathan Dane had
recommended to Philadelphia delegate Rufus King. Dane had advised
King that the Convention should conceal the actual nature of sectional
successes and failures from state ratifying conventions, because to do oth-
erwise would jeopardize the Constitution: “I think the public never ought
to see any thing but the final report of the Convention, the digested result
only, of their deliberations and enquiries. Whether the plans of South-
ern, Eastern, or middle states succeed never, in my opinion, ought to be
know|[n].”* Ratification debates therefore often proceeded under inaccu-
rate or conflicting premises about the reasons behind fundamental Con-
vention decisions, and differing interpretations of the significance of key
parts of the Constitution affecting slavery were advanced in various parts
of the country. One important result of this “incomplete” ratification pro-
cess was to defer much controversy for several generations, and it erupted
again at a time when the economic and political circumstances of the sec-
tions had changed dramatically.

THE SLAVE-IMPORT LIMITATION

Rufus King’s August 8, 1787, speech attacking the pro—slave state Com-
mittee of Detail report signaled that the North was seeking an accom-
modation with the South either on slave imports (which King described
as part of the commerce power) or on export taxation. But the taxation
issues were resolved without any need for any significant compromise by
the slave states with Northern state interests.’ A coalition of slave states and
nonslave states defeated efforts to permit any federal taxation of exports,
and the narrow limits imposed on permissible taxation of slave imports
prevented the use of federal taxation as a means of discouraging them.*
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Slavery was thus permanently immunized from federal taxation unless the
new government imposed direct taxes, which no knowledgeable delegate
expected would occur (absent an emergency). Federal tax policy would
never be used as a means of limiting the growth of slavery.

Historians have generally concluded that the accommodation King
sought on behalf of the Northern states instead ultimately occurred prin-
cipally in the form of a sectional bargain between the New England states
and the Deep South. That trade linked Congress’s ability to exercise the
commerce power in the Constitution by majority vote—that is, prevent-
ing the exercise of a sectional veto—to an agreement that no federal limits
would be placed on slave imports for twenty years. Historians generally
agree that such a trade occurred, although the evidence for this is circum-
stantial.” The public bargaining process on these issues in Philadelphia be-
gan in earnest on August 21, 1787, during discussion of the Committee of
Detail report.® Its well-known highlights are summarized here to enable
consideration of its political significance.

Luther Martin of Maryland proposed an amendment to permit taxa-
tion or prohibition of slave imports, arguing that imports would drive up
defense costs and that “it was inconsistent with the principles of the revo-
lution and dishonorable to the American character to have such a feature
in the Constitution.” Martin’s attack met with an emphatic rebuft from
John Rutledge of South Carolina, who argued that considerations of reli-
gion and humanity were irrelevant, that “Interest” should be the govern-
ing principle with “Nations,” and that it was in the North’s commercial
interest to participate in the slave trade.” Oliver Ellsworth of Connecticut
supported Rutledge’s position, arguing that only states should be judges
of the morality and wisdom of slavery. He added that if individual states
were enriched by slavery, this would enrich the whole country. Finally,
Ellsworth argued that the Confederation had deemed slavery a state con-
cern, and he saw no argument for changing that position.” Rutledge’s and
Ellsworth’s arguments both supported the position that the Constitution’s
approach to the entire problem of slavery should be based on state law and
policy, unless it was clear that a national interest would be infringed by
slavery.” Most delegates shared that view."

On August 22, Roger Sherman supported the slave state position on
imports. Permitting slave imports did not change current law; there was
no policy argument for a change; and it was “expedient to have as few ob-
jections as possible to the proposed scheme of Government . . .”** George
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Mason of Virginia, though a large slaveowner, attacked the “infernal traf-
fic.” He argued that the slave trade was a national problem because slaves
were threats to domestic security.

Mason also argued that a uniform prohibition on imports was critically
necessary to prevent use of slaves in western development. If any state was
allowed to import slaves, “the Western people are already calling out for
slaves for their new lands; and will fill that Country with slaves if they
can be got thro’ South Carolina and Georgia.”"s He warned delegates that
slave imports would be used to supply new states with slaves, not simply to
replenish slave populations in existing states. John Dickinson, also a major
slaveowner, joined Mason in arguing that the slave trade should be prohib-
ited “on every principle of honor and safety.” Rufus King argued that the
taxation of slave imports should be analyzed as a purely political problem;
a total exemption from import taxation for slaves would be regarded as
commercially unfair by the “Northn. & middle states.”"”

In an effort to convey to Northern delegates such as Roger Sherman
that they were mistaken in thinking that either the slave trade or slav-
ery would wither away, General Charles Cotesworth Pinckney of South
Carolina informed delegates that he did not believe South Carolina would
stop slave imports in any “short time,” but instead would only interrupt
them occasionally for security or price-stability reasons.” Georgia dele-
gates made clear that their state would continue imports as well, and would
not ratify the Constitution without the continued ability to import slaves.
These delegates’ states continued to view slave imports much as they had in
the past, as a matter in which state policy was used to manage slave prices
and planter debt, not as morally abhorrent or politically dangerous. Their
position was another indication that several slave states saw slavery as a
long-term institution.

It is tempting to conclude from Martin’s and Mason’s opposition to
continued slave imports that at the time, the Chesapeake states were more
open to the abolition of slavery than the Deep South states, but here again
appearances are deceiving. The political history of slave-import limits
and gradual abolition in the Upper South discussed in chapters 1 and 2
(and further in chapter s) shows how little political support there actually
was in those states for gradual abolition throughout the 1780s and 1790s.
National-level politicians from Upper South states were therefore free to
please both their own slaveholders and antislavery constituencies by op-
posing slave imports. If imports were limited, slaveholders would benefit
from increased slave prices, while antislavery constituencies would be satis-
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fied that what they perceived as antislavery actions (but ones which were
unlikely to have much effect if any on abolition) were occurring. At the
Convention, some leading Northern delegates believed that Chesapeake
delegates’ support for slave-import limits was politically self-interested in
just this sense.

At the conclusion of this vociferous but inconclusive initial debate
on slave imports, delegates agreed to try to reach a compromise through
means of an ad hoc committee. On August 25, 1787, the ad hoc commit-
tee reported out an agreement providing for a commerce-clause power
exercisable by majority vote, as well as a clause permitting congressional
prohibition of slave imports after 1800. General Pinckney then moved to
extend until 1808 the period during which the states would be permitted
to engage in slave imports.

James Madison attacked the Pinckney motion in very strong terms,
warning the delegates that “[t]wenty years will produce all the mischief
that can be apprehended from the liberty to import slaves. So long a term
will be more dishonorable to the National character than to say nothing
about it in the Constitution.”" Madison understood slavery and its social
and political consequences exceptionally well, and disliked it and the slave
trade personally.*

It is uncertain precisely what Madison meant by his comments, but
his language strongly suggests that he intended to associate himself with
the earlier criticisms of slave imports. He seems to have been arguing that
permitting imports for a long period would do a very large amount of
damage, including all of the different kinds of “mischief” that could be
anticipated. There were two broad potential harms that could flow from
continued imports. One was that imported slaves would be used to settle
the West. The other was that an additional twenty years of slave imports
might permit slavery to grow to the point where it would become more
deeply entrenched as a long-term institution in the existing slave states.
Madison’s appraisal of the harms that would be caused by permitting an-
other generation of imports depended in part on his understanding of the
demographics of slavery.

The demographic reality of American slavery by 1787 was that in slave
states, overall slave populations were growing substantially—and would
continue to grow—even without imports (assuming continued demand
for slave-labor products and available land). By early in the last half of
the eighteenth century, virtually all major slave states had a positive slave-
population demography, which meant that slave populations grew by
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natural increase, unlike Caribbean colonies where slave populations could
only be sustained through slave imports.” Permitting continued slave
imports to the United States would therefore not only enable slavery to
continue, but would accelerate its growth; and permitting imports for a
generation as Pinckney proposed could potentially enable substantial ad-
ditional growth.

What did Americans know about this demographic reality by 1787?
Benjamin Franklin’s well-known 1755 essay about slave demography had
been right about the Caribbean’s dependence on slave imports, but wrong
that the mainland colonies were similarly dependent, though when he
wrote, Franklin was unaware of this.> By 1787, Franklin’s opinions may
still have been widely held, but there is reason to think that by then Con-
vention delegates such as Madison knew better, even leaving aside their
personal observations. Madison’s good friend Thomas Jefferson had writ-
ten in his Notes on Virginia about the “evil” phenomenon of rapid American
slave-population growth several years before the Convention met.”

Jefferson had explained in the Notes that the slave population in Virginia
was growing rapidly without imports. He provided an essentially accurate
estimate of slave population growth there based primarily on historical tax
data. After considering the relative growth of white and black populations,
he concluded: “Under the mild treatment our slaves experience, and their
wholesome, though coarse food, this blot in our country increases as fast,
or faster than the whites.” He then argued that Virginia’s postindepen-
dence slave-import ban would “in some measure stop the increase of this
great political and moral evil. . . .”* By “in some measure stop,” Jefferson
meant that the rate of slave population increase would be slowed by an
import ban.

Jefferson’s views about Virginia slave demography were known at least
to Madison and John Adams by 1785, because Jefferson had shared copies
of his manuscript of Notes on Virginia with them. Adams had written to Jef-
ferson in 1785 congratulating him on the Notes, saying “it is our Meditation
all the day long,” and particularly commending its sections dealing with
slavery, which he said were worth “diamonds.” Jefferson and Madison had
discussed issues raised by the Nofes, and corresponded about its appropri-
ate distribution in Virginia, particularly in view of the obvious sensitivity
of its sections on politics and slavery.> Jefferson’s Notes on Virginia also
became known to some other Northern leaders considerably before the
Convention, as Secretary of Congress Charles Thomson’s 1785 letter to
Jefferson praising his views on slavery there shows. Others in the South ex-
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pressed demographic views quite similar to Jefferson’s, though at slightly
later times.*

At the Convention, some Northern delegates also understood the large
size of slave populations and the positive demography of slavery. Conven-
tion delegates already had a fairly accurate idea of the large size of existing
slave populations in slave states in 1787 as a result of prior congressional
representation and taxation debates, where the size and market value of
slave populations had been directly at issue in establishing state tax quo-
tas.”” They appreciated that these slave-population dynamics had impor-
tant implications for the politics of the slave trade within the South. By the
time of the Convention, both Virginia and Maryland were net exporters
of slaves.” Shrewd Northern delegates like Oliver Ellsworth understood
this, and to discount the Chesapeake delegates’ support for slave-import
limits, Ellsworth explained to fellow delegates that Virginia and Maryland
had a surplus of slaves and did not need imports.”

As Ellsworth strongly implied, the Chesapeake states wanted to be able
to sell slaves to South Carolina and Georgia at the artificially high prices
that would result from an import ban.** Ellsworth was not alone in that
view. Delegates from South Carolina and Georgia objected to Virginia
representatives that they believed that “the slaves of Virginia would rise
in value, and we should be obliged to go to your markets” if imports were
banned.*

However, Ellsworth ignored Mason’s argument that a major purpose of
further slave imports by the Deep South would be to supply burgeoning
demand for additional slaves from western settlers, not simply to supply
Georgia and South Carolina. But if states with slave surpluses were al-
lowed to export them, then permitting continued imports would mean
that slave prices would decline even further than they otherwise would,
and that slaves would be even more readily available to support more rapid
western expansion. Despite efforts by Gouverneur Morris of Pennsylvania
to pin that issue down by restricting the permissible destination of im-
ported slaves, the Convention chose not to impose any geographic limits
on where imported slaves could be taken after their importation. No direct
geographic limits on western slavery expansion were proposed for inclu-
sion in the Constitution at any point in the Convention. Madison’s attack
on Pinckney’s motion fell on deaf ears, and the Convention agreed to pre-
vent congressional action to prevent slave imports before 1808.

The Convention’s decision to agree to Pinckney’s motion increased by
more than one-half the amount of time during which slave imports were
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TABLE 4.1 Slave imports and population by decade and United States Congress seat

premiums
Total slave ~ Cumulative House Cumulative Senate
Estimated slave population at seat premium seat premium
Decade imports end of decade from imports from imports
1780—1790 29,000 697,000 — —
1791—1800 60,000 893,000 2 2 (est.)
1801—1810 111,000 1,190,000 4 2 (est.)
1811—1820 ? (smuggling) 1,537,000 4 46 (est.)

Note: For sources on estimated imports, refer to note 32. For calculations supporting this
table and related text, see appendix C.

constitutionally protected against federal government limitation. The
added protection of the import trade through 1808 permitted an increase
of roughly 8 percent in the size of the American slave population by 1820.
Most importantly, it also made it possible for the slave trade to provide an
ample supply of slaves to western settlers, precisely as Mason had warned
that it would.?”” These “excess imports” also created an added political pre-
mium for slave states based on the three-fifths clause, especially in the Sen-
ate. See table 4.1.

The New England states present—Massachusetts, Connecticut, and
New Hampshire—supported Pinckney’s proposed extension of state au-
thority to permit the slave trade until 1808. Without the support of these
states, the Pinckney motion would have failed.” Each of these states had
by this time abolished or begun to abolish slavery and slave imports. In that
political climate, it might seem that the position New England delegates
took would have been unpopular with their constituents. But the poten-
tial unpopularity of their position actually reinforces the conclusion that
a trade between New England and the Deep South on slave imports took
place, since it was in part their gain from the bargain that would protect
them against attack (as the ratification debates showed).

In the commerce-power—slave-import bargain, New England and the
Deep South each protected what they deemed their paramount economic
interest in the framing of the Constitution. New England states had gen-
erally come to the Convention seeking broad federal control over com-
merce. New England and other Northern states obtained (on paper) the
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ability to exercise much broader commerce powers in return for their will-
ingness to permit continued Southern slave imports. Pennsylvania delegate
George Clymer stressed the critical importance of this provision for ma-
jority control of the commerce power to Northern states’ ability to trade:
“The Northern and middle States will be ruined, if not enabled to defend
themselves against foreign regulations.”**

Not only would New England potentially benefit economically (di-
rectly and indirectly) from continued slave imports, it would also be geo-
graphically insulated from the perceived negative effects of such imports.
The southernmost slave states accepted what they saw as a minor paper
limit on their freedom to import slaves, but in return they received the
flexibly adapted supply of slaves needed to support the carte blanche they
obtained at the Convention for slavery’s southwestern expansion. Leading
Southern delegates also acknowledged that the South’s comparative mili-
tary weakness made union desirable even if it required giving Northern
states authority to impose undesirable commerce regulations.?

The agreement on the slave-trade cutoff provision reflected basic dif-
ferences in the political approaches that the sections took to dealing with
slavery in the Constitution. Southern representatives vigorously asserted
that they needed to maintain their rights as explicitly as possible and to
protect existing slavery institutions using definite mechanisms (such as a
certain date before which the new government could take no action), often
buttressed by a permanent sectional veto, all of which would limit North-
ern political ability to act against slavery.*® The slave states believed that
any agreed-upon limits imposed on slavery would take effect, if at all, far
enough in the future that they would be able to protect themselves politi-
cally if necessary when the time arrived.

When General Pinckney explained the slave-import limit to the South
Carolina House of Representatives, it was as a far-off limit that they could
defeat in 1808 if they deemed it necessary, not as one that had any meaning-
ful impact on slave states’ freedom of action. Pinckney said: “By this settle-
ment we have secured an unlimited importation of negroes for twenty
years; nor is it declared that the importation shall be then stopped; it may
be continued . . .”%” Federalist Robert Barnwell added: “[T]he constitu-
tion . . . has declared that the United States shall not at any rate consider
this matter for 21 years. . . Congress has guaranteed this right for that space
of time, and at its expiration may continue it as long as they please. . . . I
am of opinion, that without we ourselves put a stop to them that the traf-
fic of negroes will continue for ever.”* South Carolina delegates, many
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of them slaveowners who had a great deal to lose if General Pinckney and
the Federalists were mistaken, readily accepted these explanations. As the
great historian W. E. B. Du Bois concluded many years ago, other promi-
nent South Carolinians understood the demographic and political realities
of the slave-import limitation in much the same way. Du Bois quoted Dr.
David Ramsay, a member of the South Carolina ratifying convention, as
follows:

Though Congress may forbid the importation of negroes after 21
years, it does not follow that they will. On the other hand, it is prob-
able that they will not. The more rice we make, the more business
will be for their shipping; their interest will therefore coincide with
ours. Besides, we have other sources of supply—the importation
of the ensuing 20 years, added to the natural increase of those we
already have, and the influx from our northern neighbours who are
desirous of getting rid of their slaves, will afford a sufficient number
for cultivating all the lands in this state.®

The Northern states, on the other hand, were willing to settle for the
paper constitutional authority to exercise broad commerce powers and
to reverse at some distant future time the powerful socioeconomic trends
such as the pressure for western expansion that were being accelerated by
the Constitution’s immediate grant of constitutional protections to slav-
ery. But they received no assurance that they would be politically able to
compel congressional exercise of those broad commerce powers, or that
after 1808 they would actually have the political power to force Congress
to use its discretionary authority over slave state opposition. These op-
posing regional political strategies on the issue of the slave-import cutoff
closely paralleled the contrasting approaches the sections had taken to the
proposed Spanish treaty.*

The Northern approach to both slavery and the Spanish treaty resulted
from majority support for seeking short-term sectional economic advan-
tage, at least where any long-term consequences of such “rent seeking” be-
havior fell primarily on others outside the region such as Southern settlers
or enslaved blacks. The Southern approach to both issues, in contrast, was
based on a powerful and openly acknowledged self-interest in maintaining
slavery that sought to capture for its political majority as many of the long-
term benefits and to shed as many of the burdens of slavery as possible. In
short, the South sought to win the slavery “war on the ground,” while the
North bargained for short-term advantage combined with a theoretical
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right to alter conditions at a much later time. The sections’ strategies for
dealing with the constitutional issues related to the expansion of slavery

into new states and territories exhibited the same sharp contrast.

THE NORTHWEST ORDINANCE AND THE
WESTERN DEVELOPMENT BARGAIN

James Madison told his countrymen in The Federalist that “the Western ter-
ritory is a mine of vast Wealth to the United States. . . .”* By 1787, settlers
were moving west in a “staggering” surge that thoughtful political leaders
like George Washington realized could be channeled but not prevented.*
Over one hundred thousand settlers were in the Kentucky-Tennessee area
by the end of the 1780s.#* More than fifteen thousand of those “settlers”
were slaves. Prior to 1787, virtually all western settlement had occurred
south of the Ohio River.#

The creation of new territories and states was also an equally vast po-
litical minefield, as the Convention debate over representation had vividly
demonstrated. On the eve of the Convention, the Confederation Congress
had failed to resolve major western development issues. This irresolution
threatened substantially to retard western development. Among the lead-
ing unresolved issues were the Spanish treaty negotiations and the terms,
including slavery, on which settlement of new territories and states would
occur.

Since at least 1784, the states had been at loggerheads in Congress over
the terms of territorial settlement. The Ordinance of 1784, drafted primar-
ily by Thomas Jefferson, had proposed dividing the Northwest Territory
(then defined to include all western territory claimed by the United States
or any state) into sixteen states, ten of them north of the Ohio River.*
During congressional consideration of the ordinance, Jefferson lost a close
vote on an effort to ban slavery after 1800 in all of the territory, which at
that time included the western areas both north and south of the Ohio
River.* The 1784 ordinance never operated.*

As early as 1785, proposals to bar slavery in all new territories were cou-
pled by their congressional supporters, led by Congressman Rufus King,
with a clause providing for rendition of fugitive slaves to protect slave-
owners. King recognized that a territorial slavery ban—if it was going to
be acceptable at all—must be accompanied by protection to slaveowners
against the possibility that the territories would become a haven for fugi-
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tives.* Despite King’s efforts to broaden support for the proposed slavery
ban in this manner, Congress remained unwilling to adopt it.

But during the Philadelphia Convention, the Northern states made no
overt efforts (slave imports after 1808 aside) to limit the western expansion
of slavery. And there was another readily foreseeable debate that did not
occur: one over the bitterly divisive Spanish treaty, which readers will re-
call proposed to trade expanded United States commercial rights in Spain
for relinquishment of Mississippi River navigation by Americans for up to
thirty years.* The Convention debates are virtually silent on the treaty,
which was still being debated in Congress during the Convention. Why
did the delegates negotiate a Constitution that was not explicit about Con-
gress’s power to prevent slavery’s western expansion? Why was the Spanish
treaty issue resolved by Congress in the South’s favor shortly after Vir-
ginia’s ratification of the Constitution? The evidence suggests that both of
these issues were resolved by a political bargain reached at the Convention,
but outside the formal Constitution submitted for ratification.

A useful starting point for understanding this bargain is that in the
middle of the Philadelphia Convention, on July 13, 1787, the Continental
Congress, acting in New York with a quorum composed in significant
part of Constitutional Convention delegates who had traveled for several
days from Philadelphia for the specific purpose of providing that quorum,
adopted the Northwest Ordinance of 1787. The Northwest Ordinance was
aremarkable achievement, even apart from its well-known territorial slav-
ery prohibition.* The timing of the ordinance’s adoption in the middle of
the Convention’s heated debate over representation; the deliberate creation
of a congressional quorum using Convention delegates to enable its adop-
tion; the continuing interconnections and coordination between members
of the Convention and those of the Congress on economic-development
issues; and the fact that the Northwest Ordinance and the Constitution
addressed fundamentally important issues in overlapping ways that had
significantly different political and legal consequences, are a set of circum-
stances that taken together render it reasonably certain that the adoption
of the ordinance was related to the bargaining at the Convention.

The Northwest Ordinance differed from the earlier 1784 ordinance in
several key respects.”” The 1787 ordinance covered only the territory north
of the Ohio River, a sharply reduced geographic boundary agreed upon
only in the final stages of the ordinance’s consideration. As a practical mat-
ter, this meant that the Northern states were accepting that the terms of
western development established in the ordinance would only apply to
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the area north of the Ohio, because they would not have sufficient power
under the new Constitution to insist that Congress extend their preferred
development terms to other western territories over Southern opposition.
The ordinance also reduced sharply the number of states that could be cre-
ated in the new territory.*

Article 6 of the Northwest Ordinance prohibited slavery in the new
territory. It also contained a provision protecting slaveowners’ rights in
fugitive slaves who fled to the territory, the predecessor to the fugitive
slave clause of the Constitution.* But for present purposes, the 1787 ordi-
nance is actually most useful as a basis for considering what the Constitu-
tion could have done, but did not do, regarding slavery, and why. It was
later cited as an important precedent for the antislavery character of the
national government, and is certainly evidence of Northern antislavery
sentiment.** But its legal status, and in particular its relationship to the
Constitution, suggests that it played a far more equivocal role in dealing
with the slavery issue when the Constitution was drafted.

The Northwest Ordinance contained an “equal footing” clause that
differed in effect from the comparable provisions of the 1784 ordinance,
though superficially they appeared similar. The 1787 ordinance recited
that new states were to be admitted on an “equal footing” “in all respects
whatever” with the original states, provided that their “constitution and
government” shall be “in conformity to the principles contained in these
Articles.” However, the 1787 ordinance also contained a series of funda-
mental substantive limitations on territorial power (including its slavery
bar, and a predecessor of the Constitution’s contracts clause). If those limi-
tations were intended to govern the law not just of the territory but also of
new states formed from within the territory, the 1787 ordinance’s concept
of equal footing constituted a limited grant of “sovereignty” to new states.
In contrast, the equal-footing language of the 1784 ordinance meant that
states were free to legislate on virtually any subject other than war, peace,
or monarchy.

These differences on the “equal footing” issue raised the question: What
did it mean to say that new states must be equals of the original states?
Did it mean that new states would have equivalent congressional voting
rights with original states, or instead that they must be political equals in
the broader sense that they were regarded as independent sovereigns that
had as much right to decide whether to accept institutions like slavery as
did the original states? The former “colonial governance” sense of “equal
footing” appears to have been the Northern Ordinance drafters’ preferred
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understanding. The latter sense appears to have been the emerging South-
ern understanding. The 1784 Virginia cession was conditioned on the for-
mation of states “having the same rights of sovereignty, freedom, and in-
dependence as the other states”; the North Carolina cession of 1784 was
similar; and Jefferson’s 1784 ordinance employed a “popular sovereignty”
structure, prohibiting only legislation repugnant to the Articles of Con-
federation.’s

However, the history of the Northwest Ordinance and subsequent
legislation incorporating it by reference into several new state admissions
prior to the Missouri controversy of 1819—21 suggests that in the 1780s and
1790s contemporaries did not fully appreciate the potential significance
of the difference in the “equal footing” concept as expressed in these two
ordinances (except, one might well argue, where slavery was concerned).
Why did they not perceive what appears in retrospect to be an obvious
difference?

There are several possible explanations for the lack of controversy
over the use of “equal footing” in the Northwest Ordinance in 1787 and
subsequent years. There is some evidence that Southern-state congress-
men may have been indifferent to the way the concept was applied in the
Northwest Territory, since they thought that the ordinance’s limitations
on slavery did not adversely affect, and might even protect, their section’s
vital interests.’* But a more significant reason may be that Southern repre-
sentatives did not believe the ordinance’s provisions such as article 6 would
necessarily apply to new states formed from within the territory. New-
state conformity with article 6 would ultimately be required only if the
ordinance had alegal foundation that was unalterable, something it clearly
lacked.s”

As James Madison pointed out in Federalist 38, there was no legal author-
ity for most of the ordinance under the Articles of Confederation when
it was first adopted—it was invalid. Madison’s claim was correct: article
9 of the Articles of Confederation gave the Confederation no authority
to provide for governance of territories or to establish rules for admission
of new states, particularly in ways inconsistent with land cessions made
by states to it, so that important parts of the ordinance would have been
invalid unless the Articles were amended (requiring unanimous agreement
of the states).”* The ordinance therefore had to be ratified during the First
Congress to possess legal force. This meant that Congress could have sub-
stantively altered its terms.

The Northwest Ordinance was not a part of the Constitution, despite
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repeated later claims that it was a “constitutional” enactment. Its text shows
that its Northern drafters wanted it to be deemed “constitutional,” but as
Madison’s attack shows, the Southern states that acceded to it were aware
that it lacked a constitutional foundation in the Articles. Remarkably, in a
work read primarily by northern and particularly by New York citizens,
Madison characterized the ordinance as a “usurpation” of constitutional
authority.”® As an experienced legislator and constitutional draftsman,
Madison understood the significance of failing to incorporate the North-
west Ordinance into the new Constitution by reference. Absent incorpo-
ration, it was nothing more than an ordinary piece of unauthorized Con-
federation legislation.

Events at the Philadelphia Convention strongly suggest that some of
the Constitution’s key drafters wanted to deny constitutional status to the
ordinance. The Edmund Randolph/John Rutledge draft of the Constitu-
tion originally contained a provision that would have explicitly incorpo-
rated the Northwest Ordinance into the Constitution by automatically
admitting “the western” states covered by the ordinance “on the terms
specified in the act of congress. . ..” But this provision appears to have
been struck out by Randolph during the Committee of Detail drafting
process, and no such provision was ever offered to the Convention.® This
proposed provision—and its deletion—demonstrate that several of the
Constitution’s principal draftsmen understood that to avoid submitting
new states formed from the Northwest Territory to a congressional vote
of approval (accompanied by possible alteration of the ordinance’s terms
as a condition of state admission), it would be necessary to except them
from the operation of the Constitution’s new-states provision—and they
chose not to do this.

Consequently, although the Northwest Ordinance proclaimed itself
an “unalterable” compact, there was nothing in the Constitution (leaving
aside vested-property-rights arguments) to prevent it from being amended
by Congress, including upon later admission of new states. As ordinary
legislation, article 6 of the ordinance prohibiting slavery could not bind
future Congresses in admitting new states unless it was possible to pos-
sess a vested legal right in “freedom from” the institution of slavery. The
Constitution did not create such a right, despite the apparent desire of the
Northwest Ordinance’s drafters to create one. Only political good faith
and honor would prevent the ordinance’s alteration.

Yet the alternative—to have incorporated the ordinance into the Con-
stitution—would have caused severe political problems for its ratification.
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The incorporation of the ordinance would have signified by inference that
the Constitution did not prevent western settlement south of the Ohio
River with slavery. And in all likelihood, for political reasons, the Con-
stitution would instead then also have had explicitly to disclaim congres-
sional authority over slavery in territories other than the Northwest Ter-
ritory. Incorporation might also have precipitated an immediate fight over
whether Congress possessed authority to control slavery in new states, as
opposed to territories. The separate passage of the ordinance as ordinary
legislation deferred such conflicts.

Adoption of the Northwest Ordinance during the Convention was a
planned, coordinated action that resolved a stalemate that had continued
for three years in the Continental Congress by dividing the entire western
territory of the United States into two territorial areas: one in which slav-
ery was prohibited and another in which slavery’s fate was nominally left to
future decisions by Congress.” Because the Northern and slave states had
been deadlocked over the issue of territorial slavery since 1784, for reasons
that will become clear it is very difficult indeed to imagine that slave states
suddenly removed their objections to the Northwest Ordinance’s limits
on territorial slavery in a major part of the western United States without
receiving a substantial quid pro quo in return (though this is a matter of
strong inference, not one for which there is firm evidence).

The circumstances of the ordinance’s adoption and the breaking of this
critical deadlock support the conclusion that the difficult historical ques-
tion is not whether a bargain involving the Northwest Ordinance occurred;
it is precisely what the quid pro quo for the ordinance was. Based on the
existing historical record, the latter question unfortunately cannot be an-
swered with the degree of certainty that most historians prefer, because of
the lack of documentation for this “trade” compared, for example, to the
Convention and ratification record that supports the commerce-power—
slave-import bargain. But it is still possible to determine which of various
possible trades for the ordinance best fits the available historical facts, and
thus to conclude that it is more likely than the others to have been the quid
pro quo for the Northwest Ordinance.

The circumstantial evidence suggests that the passage of the Northwest
Ordinance and the demise of the Spanish treaty were the quid pro quos
in an informal sectional western development bargain that substituted for
explicit constitutional provisions to address those issues.® An agreement
was necessary to resolve these politically divisive issues, because as long as
they were unresolved they would have stymied western development by
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either section, and it was reached with ratification of the Constitution in
mind. The background of this bargain follows.

Until just before James Madison left New York for the Convention
in May 1787, he and Rufus King of Massachusetts had been the oppos-
ing leaders in a vitriolic congressional struggle over the Spanish treaty,
a struggle in which several other Convention delegates had also partici-
pated. In August 1786, Congress had voted 7—5 on sectional lines to alter
Secretary of Foreign Affairs John Jay’s treaty-negotiating instructions to
permit him to relinquish American navigation rights to the Mississippi for
several decades.” Congress’s apparent willingness to yield those rights to
obtain the Spanish treaty outraged and “astonished the western country”
and its Southern supporters. In response, Patrick Henry declared that he
“would rather part with the confederation than relinquish the navigation
of the Mississippi.”® Charles Pinckney of South Carolina told Congress
that “to those in the least acquainted with that country [the western terri-
tory] it is evident that the value of their lands must altogether depend on
the right to navigate the Mississippi. . . . Inform them you have consented
to relinquish it even for a time, you check, perhaps destroy, the spirit of
emigration . . .”* The Northern states saw the situation quite differently.
Rufus King called the treaty a project of “vast importance to the Atlan-
tic States.”® The persistent conflict over the Spanish treaty negotiations,
which preoccupied Congress during 1786 and early 1787, was “the most
serious sectional issue to come before the Continental Congress.”

Madison knew by early 1787 that if the Spanish treaty issue was al-
lowed to persist, that alone might well result in Southern rejection of the
Constitution. Therefore, as historian Staughton Lynd showed, Madison
fought hard to neutralize the issue in Congress. Rufus King in turn used
the most obstructionist political tactics available to prevent Congress from
even revisiting the issue of Jay’s instructions. Congress lost its quorum in
early May 1787 while still deadlocked over the issue.

Several historians have accepted Madison’s statements to others that the
treaty issue had been resolved as sufficient evidence that it had been finally
resolved.®® But Madison believed that the issue could threaten the success
of the Constitutional Convention. The seriousness of Madison’s fears was
apparent when he wrote to Jefferson that Patrick Henry had decided to
boycott the Convention because Henry believed its work might result in a
government that would yield to the Northern states on the treaty. As Mad-
ison described Henry’s decision, “Mr. Henry’s disgust [at Northern efforts
to yield Mississippi River navigation| exceeded all measure and I am not
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singular in ascribing his refusal to attend the Convention to the policy of
keeping himself free to combat or espouse the results of it according to the
result of the Mississippi business among other circumstances.”® Madison
reported to Jefferson in late April 1787 that the “Spanish negociation isin a
very ticklish situation,” and that Madison was uncertain whether he could
corral enough state votes to get Congress to reverse its existing position
favoring relinquishing the right of Mississippi navigation.”™

Leaders other than Madison did not think that the treaty issue had been
permanently resolved, or that the Northern states were prepared to aban-
don their position, when Madison left New York for Philadelphia in early
May 1787. As early as May 9, John Jay asked Congress for further instruc-
tions on the issue, which would have reopened the dispute. On July 4,
a temporarily Southern-state—dominated Congress adopted a resolution
favoring free navigation of the Mississippi, but failed to act on a com-
mittee report regarding Jay’s negotiating instructions. On July s, 1787,
during the Philadelphia Convention and eight days before the adoption
of the Northwest Ordinance, Congressman Nathan Dane of Massachu-
setts (commonly regarded as the ordinance’s primary author) wrote to his
ally, Rufus King, in Philadelphia seeking advice on how to gain eastern
state attendance in Congress and whether to “renew the subject of the
S. Treaty.”” The Northern states had not given up the treaty fight, despite
Madison’s claims.

On October 14, 1787, shortly after the Philadelphia Convention con-
cluded its work, Madison wrote to George Washington enclosing Charles
Pinckney’s publication of a 1786 speech attacking the Northern position
on the treaty, which Madison referred to as “a printed sheet containing
his ideas on a very delicate subject; too delicate in my opinion to have
been confided to the press.””* Washington’s prompt response to Madison
showed that he did not believe the treaty issue had been resolved, and he
strongly implied that debating the treaty would jeopardize the ratification
of the Constitution. He wrote:

Mr. C. Pinkney is unwilling (I perceive by the enclosures contained
in your letter of the 13th) to loose any fame that can be acquired by
the publication of his sentiments. If the discussion of the navigation
of the Mississippi could have remained as silent, & glided as gently
down the Stream of time for a few years, as the waters do, that are
contained within the banks of that river, it would, I confess, have
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comported more with my ideas of sound policy than any decision
the case can obtain at this juncture.”

Washington’s preferred strategy for handling the treaty issue was to “let
sleeping dogs lie” during ratification in order to protect the Constitution.
Six days later, Madison wrote Washington that he believed that the subject
“has been dormant a considerable time, and seems likely to remain so.”7

In midsummer 1788, Virginia ratified the Constitution following an ex-
tensive fight in its convention over the Spanish treaty. In September 1788,
in a stunning fit of political amnesia, Congress then declared that it had
never intended to permit Spain to acquire the Mississippi, and that naviga-
tion of the Mississippi must be an American right. A secret congressional
resolution then ended the negotiation with Spain.” Three months later,
the Virginia legislature adopted legislation to modify its 1784 cession of its
northwest land claims to remove important conflicts between that cession
and the 1787 ordinance, effectively giving its consent to the ordinance’s
actual implementation.”

The Northern states supported Congress’s 1788 actions to end the Span-
ish treaty negotiations. They seemed to have had an abrupt change of heart
on an issue that they had bitterly contested with the Southern states during
most of 1786 and 1787, during the Convention and, indeed, until just after
the Constitution was ratified. The North Carolina congressional delega-
tion, whose members had pressed Congress in 1788 to adopt a resolution
affirming the right of Mississippi River navigation, reported to Governor
Samuel Johnston in a letter that conveyed their surprise and skepticism at
how Congress’s reversal of position came about:

It is also true that the Delegates from several States in the Union
seemed to think that the Navigation of the Mississippi might be
profitably and prudently bartered with Spain for certain commercial
Privileges for a given number of Years, but the delegates from those
very States seem now to be perfectly convinced that the Measure
would not be prudent nor practicable. The subject is now much better
understood and the late Increase of Settlers in the western Country
has been so rapid beyond all their ideas of probability that they are
now fully agreed with us that Nature and the fitness of things must
have their due Operation. All the States referred to voted with us on
the late Question . . .7
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As their repeated, deliberate use of italicization to emphasize the expe-
diency of the Northern position in this portion of their letter suggests, the
North Carolina congressmen were skeptical that the reasons they had been
offered were the true reasons behind the Northern reversal. The ostensible
reasons given for the Northern state shift were wholly unpersuasive, be-
cause they did not represent any significant change in conditions from the
year before when the North’s position had been just the reverse. But the
political world had indeed changed: in the interim, the Northwest Ordi-
nance had been passed and the Constitution had been adopted.

The actual reason why this Northern about-face happened is hinted at
in a July 10, 1787, letter from Congressman (and Philadelphia Convention
delegate) Benjamin Hawkins of North Carolina, reporting to the governor
of North Carolina on continental affairs. Writing three days before passage
of the Northwest Ordinance, Hawkins described the right of Mississippi
River navigation as a pressing concern for the “Western citizens of the
southern States” and said that as a result of recent decisions in the Conti-
nental Congress that treaty had “at length, from a variety of circumstances
unnecessary as well perhaps as improper to relate been put in a better situa-
tion than heretofore.”” To put things more plainly, it seems reasonable to
think from the phrasing as well as the timing of Hawkins’s letter that the
Southern states had proftered their support for the Northwest Ordinance
of 1787 in return for the abandonment of the treaty by the Northern states
(in the event that the Constitution was ratified), in effect compensating the
Northern states for their loss.

The political heart of that bargain was an understanding that each sec-
tion would be able to pursue western expansion on its own terms to maxi-
mize its economic development. For the Northern states, this meant that
the Northwest Ordinance could include a series of “colonialist” gover-
nance provisions restricting territorial freedom of action, such as a pre-
decessor of the Constitution’s contracts clause and restrictions on slavery,
provisions that they believed would encourage northern and white immi-
grant settlement. For the slave states, northern abandonment of the treaty
had even more powerful benefits.

It would permit western settlers to use the Mississippi River to reach
interstate and foreign markets, which westerners thought was essential to
encourage western settlement. From the slave state perspective, territorial
slavery could not be prohibited if significant western expansion from their
states was to occur. The bargain would effectively permit them to settle
the southwest with slaves (subject to Congress’s purely nominal authority
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to prevent this). And abandonment of the treaty also effectively commit-
ted the United States to an expansionist policy that made it likely that the
United States would protect settlers militarily against whatever foreign
country held New Orleans. As Pinckney’s 1786 speech on the treaty had
said, resistance to Spanish “occlusion” of American navigation “must be
supported by force . . . a reliance on the support and protection of their
parent state, will operate as a spur to ernigration.”79

The western bargain permitted southwestern slavery expansion because
the desires of northern citizens to pursue western expansion north of the
Ohio on their own terms overwhelmed northern concerns about slavery’s
southwestern expansion. Thus the sections’ common interest in maximiz-
ing economic development of their sections was the ultimate driving force
behind the agreement, not an agreement limited to slavery policy. The
western development bargain was designed to remove what each region
saw as a major impediment to its respective development.

There is an alternative view of the quid pro quo for the ordinance, but
it does not fit the political circumstances as well. Historian Staughton Lynd
argues instead that the Northwest Ordinance was part of a “grand bar-
gain” on slavery and the Constitution, a sectional agreement on slavery
that resembled the Missouri compromise. He argues that the Southern
states might have chosen to support the Northwest Ordinance in 1787 for
three reasons: they expected northwest citizens, “even without slavery,”
to support Southern policies in Congress; the ordinance may have “been
construed as a tacit endorsement of slavery in the Southwest”; and there
apparently was an agreement “to speed the admission of new states from
the Northwest by lowering the population required for admission.”®

It is important to note that Lynd’s view and the “Spanish treaty” view
presented here have similar effects where slavery is concerned. If Lynd’s
view is correct, then in return for the ordinance it was understood that
slavery was to be permitted to expand south of the Ohio River. If the al-
ternative theory proposed here is correct, the west was to be permitted to
expand with the firm expectation that the Mississippi River could be used
to export western crops, a policy that would quite probably have the effect
of expanding slavery in similar fashion. The important political difference
was that, as Gouverneur Morris feared, the United States was also thereby
committed to southwestern expansion, by force if necessary.

The reasons Lynd suggests for southern support of the ordinance work
much better as explanations of why Southern states would be willing to
accept passage of the ordinance at all than as explanations for why those
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states had a sudden change of heart on it during the Constitutional Con-
vention. One motive for the 1787 ordinance was to remedy perceived flaws
in the 1784 ordinance, but they could also easily have been repaired after
the Constitution was adopted.” Nor did Confederation financial needs
motivate passage of the Northwest Ordinance during the Convention.*
That both regions thought they could gain some political support from
the territory does not explain Southern support for the ordinance in 1787,
since the same logic would have applied in future years.

To the extent there was slave state concern about any aspect of the or-
dinance, it actually argued strongly for delay by those states in agreeing
to the ordinance’s passage until after the Constitution sharply improved
their relative bargaining position in Congress.* It follows that the South-
ern states had another motive for supporting the ordinance’s passage dur-
ing the Convention. The circumstantial evidence including Convention
action suggests that they wanted to obtain the agreement of the North-
ern states to abandon the Spanish treaty (assuming the Constitution was
adopted).

In Convention action on the treaty power, the Northern position in
the Spanish treaty negotiations that a majority of states could control Jay’s
diplomatic negotiations was permanently laid to rest. Madison reminded
delegates of the South’s unhappiness over Congress’s efforts to apply a
majority-vote principle to the Spanish treaty negotiations. When James
Wilson of Pennsylvania moved to permit treaties to be made by major-
ity vote—essentially the Northern position on the Spanish treaty—the
motion was rejected by a large majority, and Massachusetts voted with
Virginia.* The result was to confer a sectional veto on the Southern states
over any future treaty, including the Spanish treaty. This meant that the
Spanish treaty was effectively dead once the Constitution was ratified. But
its burial would not be formally announced by Congress until September
1788, once ratification was complete.

Further support for the view that the Northwest Ordinance was in-
tended to help lay the treaty to rest by persuading Northern states to aban-
don it comes from Madison’s remarks on the issue at the mid-1788 Virginia
ratifying convention. In blistering separate attacks, Anti-Federalist leaders
Patrick Henry, William Grayson, and James Monroe argued that under
the Constitution, the North would continue to be willing to give up the
Mississippi to Spain because its sectional interests on that issue were dia-
metrically opposed to those of the South.* Grayson, who became one of
Virginia’s first United States senators, said, “I look upon this as a contest
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for empire. . . . This contest of the Mississippi involves this great national
contest—That is, whether one part of this continent shall govern the
other. The Northern states have the majority and will endeavor to retain
it.”* Madison carried the burden of responding to the Anti-Federalists on
the treaty issue. If the issue had been clearly resolved in favor of the South
as Madison had earlier claimed, these attacks would have had little politi-
cal heft. Yet Madison repeatedly rose to contest the issue in remarkably
minute detail.

Madison began by blaming the Northern position on the treaty on the
military weakness of the Confederation, which had prevented it from as-
serting rights to Mississippi River navigation.” He then engaged in an in-
conclusive debate with Grayson on the specific allegiances of various states
on the treaty issue. This debate would have been pointless unless some
Convention delegates believed that the treaty issue would arise again.

Because he was unable to end persistent doubts on the issue, Madison
could not resist assuring the Virginia convention delegates that for reasons
he was not at liberty to explain to them, he was confident that the treaty
issue would never come up again. He said: “There are some circumstances
within my knowledge which I am not at liberty to communicate to this
house. . . . Were I at liberty, I could develop some circumstances which
would convince this house that this project will never be revived in Con-
gress, and that, therefore no danger is to be apprehended.”® Grayson re-
sponded to Madison by saying that “[w]hen I was last in Congress . . . its
[the Spanish treaty’s| friends thought it would be renewed.”® After further
debate, Madison offered the remarkably vague argument that because “the
project was repugnant to the wishes of a great part of America” “in all
probability” it would “never be revived.”

Had Madison acknowledged that a political trade had been made over
the Northwest Ordinance, even to obtain abandonment of the Spanish
treaty, it is likely that this would have threatened Virginia ratification, be-
cause the ordinance’s slavery bar was seen as unfairly exclusionary by many
Virginians (see chapter s), and ratification there was ultimately agreed to
by a very small margin. By the same token, had Rufus King and others
publicly acknowledged in the Northern states that they had abandoned
a treaty of “vast importance to the Atlantic states” or permitted slavery
to expand westward as part of the price for negotiating the Constitu-
tion, even in return for the Northwest Ordinance, it seems very likely
that Northern Anti-Federalists, particularly in Massachusetts, would have
been strengthened quite significantly.
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In the final analysis, it is very likely that a western bargain involving
the Northwest Ordinance and southwestern settlement (which entailed
slavery expansion) occurred, no matter what conclusion one ultimately
reaches about its precise form. Agreement on the formal Constitution was
made possible only by an informal sectional bargain on economic develop-
ment that began the process of dividing the West. It was this sectional bar-
gain that permitted delegates to escape the “zero-sum” game that allocat-
ing political authority at the national level would otherwise have been and
to reach agreement on the Constitution itself, while finessing the issue of
western slavery expansion to help the Constitution survive ratification.

Gouverneur Morris was also able to add a provision regarding the gov-
ernment of territories to the Constitution (art. 4, sec. 3, par. 2). The ter-
ritories provision was broadly worded, but its scope was not debated by
the Convention. If, as many believed, specific constitutional authority was
needed to authorize congressional governance of territories, no other pro-
vision of the Constitution could have authorized congressional ratification
of the Northwest Ordinance, however.” When the ordinance was ratified
by Congress, no one seems to have had any doubts about Congress’s power
to authorize it, and it was not challenged by Madison or other congress-
men.

The ambiguity of the territories clause later contributed to a broader
constitutional problem regarding slavery. There is a historiographic con-
sensus that in 1787, where it already existed slavery was generally consid-
ered to be a local legal and political problem that should be dealt with by
the states under state law.* But were slaves property solely under state law,
or were they also “federal” property, protected by the Constitution? This
issue was the same one that underlay the Somerset decision, transposed from
an imperial context into the American federal context. The issue was com-
plicated by the territories clause, which contributed to a powerful contra-
diction within the Constitution regarding the legal nature of slavery.

One significant provision of the Constitution (the fugitive slave clause,
art. 4, sec. 2, discussed below) conceptualized slaves as conventional or
“artificial” property created by and subject only to state law. Under this
conventional-property concept of slavery, if a slave left a slave state and
went to a free state, the slave state lost power over her, and if the state fol-
lowed the principles of Somerset discussed in chapter 1, the slave became
free. To prevent this, in the fugitive slave clause, the Constitution em-
ployed federal authority to negate the effects that state abolition laws could
otherwise have had on fugitives.
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In contrast, the three-fifths clause deemed slaves a form of wealth—
legitimate, protected property within the Republic. In light of the
three-fifths clause (and shortly afterwards, the Fifth Amendment), many
Southern citizens believed that they had the right to move slaves—their
property—into new territories absent a bar on such action. The North-
west Ordinance itself was premised on the view that slavery would be legal
in a newly settled federal territory unless it was banned there. Yet under
the territories clause, in a territory a slave’s status would be derived from
federal law, not from state law, and that status would be protected by the
Constitution. The Constitution, in other words, was equivocal about the
legal nature of slave property within the Republic.

The broad language of the new-state admission and territories pro-
visions meant that future political limits on slavery expansion would be
matters for future Congresses. The Northern states had bargained for lan-
guage that conceivably might provide them with the power to limit future
western expansion involving slavery.” But these powers, though broad on
their face, could be exercised practically only if free states could muster
both the political will and the political power to challenge slavery’s expan-
sion much later in the face of intervening settlement and arguments about
vested rights of settlers, and even then only if courts were receptive to
their constitutional position on congressional power. Allin all, the North’s
political bargain left it faced with a formidable challenge in controlling
western slavery expansion.

In 1787, it was anticipated that demographic and commercial market
realities would dictate that large areas of the South and West would be-
come part of a southwestern “sphere of influence.”* The histories of the
Northwest Ordinance and the Constitution demonstrate that Northern
and mid-Atlantic state delegates were willing to run the risk that future
Congresses would countenance the expansion of slavery into those areas.
By 1792, just that process had begun, when Kentucky was admitted to the
Union as a slave state, an event that was considered likely to occur when
the Constitution was written.

THE FUGITIVE SLAVE CLAUSE

The lack of controversy surrounding the adoption of the Constitution’s
fugitive slave provision has led some historians to view its adoption as de-
pendent on larger issues and others to think that the provision was later
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misinterpreted. Paul Finkelman notes that the clause received little debate,
and was less important than other slavery provisions. He concludes that
the Constitution probably would have been accepted without the fugitive
slave provision.” Historian William Wiecek sees the clause’s “easy accep-
tance” as a result of its proposal soon after the Convention’s commerce-
power—slave-import bargain.®® Another historian concludes that the fugi-
tive slave provision was uncontroversial at the time of its adoption because
it was not intended as a grant of power to Congress to limit state author-
ity, but rather was a “vague and passive” “declaratory limitation” on state
authority that would operate exclusively through interstate comity, not
through federal law.”

But the development of a harmonized law of fugitive slavery and in-
terstate slave movement between 1770 and 1787 discussed in chapter 2
supports a different view of the clause’s significance. Acceptance of that
provision was neither a constitutional concession nor a compromise by
Northern states. The unanimity about the clause at the Convention signi-
fied not its lack of importance or misunderstandings about it, but rather,
agreement on an issue important for differing reasons to various states.
The fugitive slave clause was born without controversy because it was a
consensus means of controlling fugitive slavery that served the congruent
sociopolitical interests of various states.

An important preconstitutional context for understanding the Consti-
tution’s treatment of fugitive slavery was the creation of new territories,
which occasioned slavery debates from 1784 onward. The Northwest Or-
dinance reflected the political reality that had emerged from consideration
of territorial slavery during the years from 1785 onward: slavery could not
be barred in the new territory without a companion provision protecting
slave states against fugitive slavery.”® The ordinance provided that fugitive
slaves who escaped into the territory could be “lawfully reclaimed and
conveyed to” their owners.” Thus, throughout the massive new jurisdic-
tion created by the ordinance, slave property created by state law and own-
ers” interests in bound labor were given confederal legal protection.”™

In adopting article 6 and its fugitive slave proviso, the Continental
Congress accepted the recommendations of a committee with a Southern
majority whose most prominent member was Richard Henry Lee of Vir-
ginia. Lee had also been directly involved in the drafting of the Articles of
Confederation provisions that protected slave property against the opera-
tion of the principles of the Somerset decision and the post-1776 legal au-
thority of states to ban slavery. Slave states deemed the ordinance’s fugitive
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slave proviso an essential means of controlling slavery within slave states
by preventing slave flight to a new “territorial magnet.”

The ordinance’s fugitive slavery provision applied to the Northwest
Territory the status quo ante on intercolonial slave movement under En-
glish law prior to Somerset v. Stewart, preventing Somerset’s application to
fugitives there. As to fugitives, it rejected the core principle of Somerset
that slaves were property only within slave jurisdictions.” The Northern
states acquiesced to slaveowner protection against fugitive slaves, though
it was embedded in what some historians see as the ordinance’s ambiguous
antislavery provision.™*

On August 28, 1787, when delegates were well aware that the Northwest
Ordinance had been adopted six weeks earlier, a fugitive slave provision
was first proposed to the Constitutional Convention. The initial proposal
seems to have been prompted by Convention consideration of the Con-
stitution’s privileges and immunities (P&I) clause. Many of the delegates
would have been familiar with the detailed Articles of Confederation P&I
provision. By comparison, the Constitution’s brief proposed P&I clause
contained important ambiguities.

As is well known, during consideration of the P&I clause, General
Pinckney of South Carolina objected to it on the ground that it should
contain “some provision” “in favor of property in slaves.”* In this con-
text, Pinckney would have been referring to the protection of slaveown-
ers’ property not in their own states, but in states other than their state of
residence. Cooler heads prevailed, a prudent course given the likelihood
that clarification of the ambiguous P&I clause would have precipitated
lengthy disputes over matters such as what rights were to be accorded to
free blacks by the states (judging from the earlier vigorous and extensive
Continental Congress debates over that issue in connection with the Ar-
ticles P&I clause). No effort was made to amend the proposed P&I clause,
though delegates like General Pinckney and George Mason apparently re-
alized that its ambiguous language omitted slavery protections important
to them that had been conferred by the Articles P&I clause. In his proposed
changes to the Committee of Style report (draft of the Constitution), Ma-
son noted that it should, but did not, include provisions protecting the
removal of property from one state to another—a key provision of the
Articles P&I clause from a slave state perspective.'*

Immediately after General Pinckney had raised the issue of protection
for slave property, the Convention turned to consideration of the Con-
stitution’s fugitives-from-justice provision. Delegates Pierce Butler and
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Charles Pinckney of South Carolina moved to add to it a provision that
“slaves and servants to be delivered up like criminals.” Given the context, it
is reasonable to view their proposal as an indirect means to achieve General
Pinckney’s objective of protecting slaveowners while avoiding the compli-
cations that would have been entailed in a debate over the precise constitu-
tional nature of “property in slaves” or other issues embedded in the P&I
clause. It was met with the objection by James Wilson of Pennsylvania, a
slavery opponent, that state and local public authorities in receiving states
should not have to bear the costs of slave reclamation.’ Wilson’s remarks
suggested that he would be willing to accept a private right of recapture
(like that preserved by Pennsylvania’s gradual abolition law) that involved
no public expense. The Butler-Pinckney amendment was recast to avoid
Wilson’s objection, and adopted unanimously (one report says by a vote of
11—0) the next day without discussion.™

Madison recorded in his notes that the word “legally,” which had ap-
peared in the Committee of Style draft of the fugitive slave clause just
before “held to service or labour,” was later dropped to avoid what some
delegates thought was the implication that the word “legally” meant that
the delegates accepted the morality of slavery.”” The Convention debates
indicate that the delegates he was describing were probably not those from
slave states, and James Iredell later told the North Carolina ratifying con-
vention that it was Northern delegates who did not want the word “slave”
used.”® Why did representatives of the slave states agree to drop the word
“legally”? Aside from political accommodation, another possible motive
for agreeing to the change may actually have been to tighten the effects of
the provision. We can see this by comparing the Northwest Ordinance’s
provision for fugitive slave rendition to the Constitution’s provision.

The Northwest Ordinance’s repeated use of the word “lawfully” in its
fugitive slave proviso created a significant ambiguity and thus the potential
for extensive antislavery litigation and interstate disputes. This ambiguity
occurred because the use of the word “lawfully” created a conflict-of-laws
problem by permitting a court in a receiving state (to which a fugitive had
fled) to decide whether the enslavement in the state of origin was lawful in
the first instance, as well as to decide whether and how the laws of the re-
ceiving state would permit a slave to be returned to the state of origin. The
ordinance also used permissive (“may”) rather than mandatory (“shall”)
language. In short, by envisioning a fugitive-rendition system based on
interjurisdictional comity (voluntary cooperation between states) and local
law principles, the ordinance exacerbated the conflict-of-laws problem in-
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herent in creating fugitive slave controls in a federal system. It was a recipe
for chronic state-territorial conflicts over fugitive slaves.

Compared with the fugitive slave proviso of the ordinance, the lan-
guage of the fugitive slave clause was substantially tightened to make it
mandatory that the receiving state deliver up a fugitive without making
any judgment about the lawfulness of the original enslavement (under the
law of either state) and without regard to whether the law of the receiving
state permitted fugitive rendition.” As legal historian Harold Horowitz
concluded, as to fugitives the clause explicitly reversed the Somerset rule
that the status of a slave was to be determined solely by the law of the
jurisdiction where the slave was found, instead requiring that the status of
the slave be determined by the law of the state of the slave’s origin.” This
tightening of the clause’s language would prevent future litigation similar
to Pirate v. Dalby by eliminating conflict-of-laws problems.

But agreement on the wording of the clause does not explain why
Northern states accepted its substance. Some historians conclude that
Northern states accepted the fugitive slave clause either because it was
stated in the passive voice, permitting states to negotiate the terms of fugi-
tive slave return, or because it was “declaratory” only (i.e., did not autho-

111

rize federal legislation to enforce its provisions).” These conclusions are
anachronistic.

A draft of the fugitive slave clause found in the files of Convention
delegate Pierce Butler of South Carolina explicitly provided for imple-
mentation of the clause’s provisions by state legislatures.”” That proposal’s
existence indicates that Convention delegates (about half of whom were
lawyers) were aware that state implementation was one possible means of
implementing the clause. In addition, earlier legal developments including
Somerset itself, the 1774 Rhode Island import-ban statute, and Pirate make
it very likely that many contemporary lawyer-politicians understood that
creating a fugitive slave provision in a federal system where slavery was
grounded on local law would necessarily create conflict-of-laws problems
about which jurisdiction’s law would govern the status of fugitives and
slave rendition. Yet no one chose to propose to the Convention either pure
state-law implementation of the fugitive slave clause, or “receiving state”
legal authority to decide fugitive status, as a means of addressing such con-
flicts.

At the same time, though, Congress was not explicitly given imple-
mentation power by the clause, unlike several other parts of article 4. That
silence was later relied on to claim that the Convention intended to deny
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Congress power to implement the clause. But during the adoption of the
Fugitive Slave Act of 1793, no one contended that Congress lacked power
to adopt it, although attacks on congressional power to legislate on par-
ticular subjects under the Constitution were common at the time.™ In
the early Republic, congressional power to implement the clause seems to
have been widely accepted, and served the common interest of the states
in controlling fugitives without chronic interstate disputes.

From the slave state Federalist perspective, the fugitive slave clause was
a substantial gain. Slave state insistence from 1785 onward on including a
fugitive slave clause in the Northwest Ordinance suggests that given their
prior experience with disruption from fugitive slavery and the progress by
1787 of Northern state abolition, the slave states would have been reluc-
tant, perhaps even unwilling, to agree to the Constitution without obtain-
ing what they deemed adequate federal legal protection against fugitive
slave flight. Inclusion of the clause meant that the slave states could avoid
the future creation of any significant northern free jurisdiction “magnets”
for fugitive slaves, just as they had insisted that that problem be avoided for
the Northwest Territory. At the same time, the clause added legitimacy to
their control of slave property by establishing direct constitutional legal
protection for it."* Fortunately, at the time Northern states undergoing
abolition also had an interest in controlling fugitives. As chapter 2 shows,
for them the clause served several purposes: it prevented an influx of run-
away slaves whose presence white taxpayer majorities often either objected
to on racist grounds or believed would result in unwanted social costs such
as increased poor-relief taxes and discouragement of white immigration.

THE SLAVERY DEBATE IN
RATIFYING CONVENTIONS

The Philadelphia Convention was conducted in secret, and most of its ma-
jor participants declined to publish their notes of debates for many years.
Even the Convention’s basic records were not made public until 1819."
But despite this, ratification debates shed important light on the climate of
public opinion about slavery as a moral and political problem in forming
the Union.

Antislavery sentiment appears to have played a minor role in the poli-
tics of constitutional ratification. There is no substantial evidence that any

significant number of delegates voted against ratification solely or even
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primarily as a result of opposition to the Constitution’s provisions regard-
ing slavery. One of the few exceptions was a Quaker minister, James Neal,
a delegate to the Massachusetts ratification convention who announced he
would vote against the Constitution based on its slavery provisions.”™ All
eight Quaker delegates to the Pennsylvania ratifying convention report-
edly voted for the Constitution. It seems likely from the available evidence
that a substantial majority of Quakers there and in other states, who would
have been expected to be the strongest opponents to the slavery provisions
of the Constitution, believed that ratification was desirable even though
the slavery provisions were objectionable; some quite probably saw the
Constitution’s slavery provisions as an improvement over the Articles of
Confederation on that issue."”

As might be expected given the very limited Northern public support
for abolition efforts outside the North, though there was debate over slav-
ery in the Northern ratifying conventions, it was a relatively minor part of
the overall debate.” The character of the Northern ratifying convention
debate regarding slavery was also quite significant. Two issues arose repeat-
edly during those debates: the three-fifths clause or federal ratio, and the
provisions permitting slave imports until 1808."

The principal focus of moral attack in the Northern conventions was
the slave-importation provisions. Some opponents attacked the morality of
slavery, of the slave trade, or of both. But one significant moral claim was
absent from that debate—Ileading Anti-Federalists chose not to attack the
Convention’s decision to trade weakened slave-import limits for enhanced
commerce powers. Despite the fact that it was well known to Convention
delegates that there had been a commerce-power—slave-import bargain,
and despite vociferous attacks on that bargain by prominent delegates Lu-
ther Martin of Maryland and George Mason of Virginia circulated in at
least those two states, this allegation was not used as a basis for the attack
on the slave-import provision in Northern ratifying conventions.

There is evidence that the Anti-Federalists chose not to challenge
the commerce-power—slave-trade bargain in the Northern states. When
George Mason’s objections to the Constitution were originally supplied
to Northern newspapers by Anti-Federalists, they omitted Mason’s attack
on the commerce power. More than twenty newspapers in New England
and mid-Atlantic states printed his objections in that incomplete form.™
The omission was discovered by Federalists, and Mason’s attack on the
commerce power was then printed in a few newspapers. But contempo-
raries thought the political implications of the earlier omission by Anti-
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Federalists were clear. As one of them wrote to the Massachusetts Centinel:
“The copy of the objections of Col. Mason to the federal Constitution—
which I sent to you a few weeks since, I obtained from a certain antifed-
eral character, in this city—who, it since appears, like a true antifederalist,
omitted one objection, which was the principal in Col. Mason’s mind—
and which he well knew, would, if published in the northern States, be
an inducement to them to accept of the Constitution. I shall only remark
on this his Machiavelian conduct—that the enemies to the Federal plan,
ought no longer to complain of deception.”" Federalist Philadelphia del-
egate Oliver Ellsworth of Connecticut attacked the Anti-Federalists for
failing to repeat George Mason’s charges of a deal on the commerce power
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issue in states north of the Mason-Dixon line.””” James Madison wrote to
George Washington caustically observing that through an Anti-Federalist
“trick” of a sort that is “not uncommon,” Mason’s attack had been delib-
erately “mutilated of that which pointed at the regulation of Commerce”
when published in Boston.” Both Ellsworth and Madison assumed in
making their criticisms that northern support for the Constitution’s ex-
panded majority-vote commerce powers would outweigh any concerns
about the twenty-year delay in limiting slave imports. At the same time,
though, Northern Federalists also chose not to defend the slave-import
provisions on the basis that they had successfully traded loosening these
provisions for broadened congressional commerce powers to benefit the
Northern states.

Both Northern Federalists and Anti-Federalists, in other words, un-
derstood that they risked losing some support from a complete, honest
account of the Convention decisions on the commerce-power—slave-
trade issue that would offset, and might even outweigh, any gains that
they would make by providing such an account.™ Thus, far from being a
truly secret compromise that was hidden from the general public and Anti-
Federalists at the time, the commerce-power—slave-trade clause deal was
an “open secret,” hidden from the Northern general public by indepen-
dent parallel decisions of the Northern elite combatants, since neither side
thought it had anything to gain from raising the issue of that compromise.
It therefore seems unlikely that the revelation of this “dirty compromise”
in the North would have changed the outcome of ratification debates.™

Anti-Federalist unwillingness to attack the commerce-power—slave-
import agreement also strongly supports the inference that in 1787, North-
ern Convention delegates had the necessary freedom to act from the real-
politik, rent-seeking perspective that permitted them to make that bargain
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precisely because Northern support for national government abolition ef-
forts was limited. Antislavery sentiment in the North was motivated by a
variety of factors, including Revolution principles, morality, racism, and
labor economics, but as chapter 2 showed, it rested ultimately on the politi-
cal premises that Northern citizens were concerned principally about local
abolition, and that they would not pay taxes or give up a share of national
resources to finance abolition at home or anywhere else. The Northern
ratification debates contain no suggestion that the Northern states should
have contributed financially or devoted any national resources to the costs
of emancipating Southern slaves. These fundamental limitations of anti-
slavery sentiment meant that it was not powerful enough to dictate that
Northern delegates decline an otherwise advantageous and very desirable
political trade on the commerce power.

The apparent judgment made by Northern state delegates in Philadel-
phia that only limited restrictions on slavery were politically necessary to
obtain ratification of the Constitution was borne out during ratification.
This allows us to conclude as well that the threats of disunion made by
South Carolina and Georgia over the slave-import issue were politically ir-
relevant to Northern Convention political strategy—the Northern states
were never going to put them to the test by insisting on a slave-import
cutoff when public support for such a cutoff in the North was relatively
weak to begin with.™

To the contrary, Northern Federalists challenged the idea that South-
ern abolition could or should have occurred through the Constitution,
relying on abolition’s high economic and social costs to the South. The
Connecticut Landholder [Oliver Ellsworth| said: “[S]laves are so numer-
ous in the Southern states, should an emancipation take place, they will
be undone. . . .”*” While they sympathized with their opponents’ desire
to have slaves emancipated, “even in this laudible pursuit, we ought to
temper the feelings of humanity with political wisdom. Great numbers
of slaves becoming citizens, might be burdensome and dangerous to the
Public. These inconveniences ought to be regarded.””

Some Massachusetts delegates, undeterred by such prudential argu-
ments, directly attacked the morality of slavery and the slave trade. New
England Anti-Federalists argued that the guilt of slave imports should be
imputed to the Northern states since the Constitution allowed the con-
tinuation of the trade. One variant of this imputed guilt argument was an
Anti-Federalist argument that the Constitution obligated states to defend
each other, and that states such as Massachusetts would therefore have to
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help suppress slave rebellions.” General Samuel Thompson advocated re-
fusal to confederate because of slavery, and claimed that the Constitution
was a Southern “contrivance” with George Washington the now-tarnished
slaveholder at its head. James Neal told the delegates that “making mer-
chandize of men” when they allowed the slave trade prevented him from
supporting the Constitution.”* Supporters of the Constitution responded
that the slave trade and slavery were deplorable, but rejected the imputed
guilt argument and argued that it was sufficient that the Constitution was
an improvement over the Articles of Confederation on slavery.

Northern Federalists argued that Southern slavery was not a moral
problem for the North for several reasons. Most importantly, “their
[the South’s] consciences are their own, tho’ their wealth and strength
be blended with ours.””" Preventing the evil behavior of people in other
states in continuing slavery did not become a moral obligation of north-
ern citizens when they agreed to form a political and commercial union
intended to combine national “wealth” and “strength.” Others pointed
out that use of “imputed guilt” as a reason not to confederate was of “late
date,” because it had not been applied to Great Britain before the Revolu-
tion despite Great Britain’s support for the slave trade, and it was not urged
against alliance with France, though France had had the same slavery pol-
icy as England. If the imputed guilt argument were taken seriously, Mas-
sachusetts could not confederate with New York or Connecticut, which
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still permitted slavery.”* Similarly, supporters of the federal ratio attacked
their opponents’ arguments on representation by arguing that even though
slavery was “repugnant to our notions of justice,” the fact that others were
unjust in their “internal concerns” was not reason to refuse to confederate
with them.™3

The argument that the Union was a political union prevailed during
Northern ratification. Constitution supporters generally were willing to
accept what many agreed was Southern immorality as a local moral issue
and to regard it as part of the price of union. The imputed guilt argument
was answered seriously by Federalists such as General William Heath in
Massachusetts. Heath told the Convention: “Each State is sovereign and
independent to a certain degree, and they have a right, and will regulate
their internal affairs, as to themselves appears proper; and shall we refuse
to eat, or to drink, or to be united, with those who do not think, or act,
just as we do, surely not. We are not in this case partakers of other men’s
sins, for in nothing do we voluntarily encourage the slavery of our fel-

low men, a restriction is laid on the federal government, which could not
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be avoided and a union take place . ..”"* The imputed-guilt argument
does not appear to have swayed any previously supportive delegates against
the Constitution. Federalists also sought to deflect the moral argument
by placing it in the context of overriding political considerations. Widely
circulated pro-Constitution essays pointed out that the objections to the
Constitution made by George Mason, a large slaveowner, were not moral
but prudential or self-interested. They argued that Constitution support-
ers shared Mason’s reservations, and had made the best slavery agreement
possible by obtaining power to cut off imports after twenty years.” In
sum, Federalists confidently advanced a broad array of arguments against
the idea that where slavery was concerned, the Union must be a moral as
well as a political union. Many northern citizens accepted the idea that
federalism necessarily entailed a willingness to tolerate evil conduct by
citizens in other states.

The debates at the Northern ratifying conventions mirrored the politi-
cal approach taken to slavery by Northern delegates at the Constitutional
Convention. The focus of ratification debates over slavery was largely con-
fined—in the minds of the overwhelming majority of delegates, whether
supporters or opponents of the Constitution—to how Northern political
and economic interests were affected by the slavery provisions of the Con-
stitution. Northern supporters argued that the provisions that protected
slavery (or did not restrict it enough) were a necessary evil and a reasonable
price to pay for union, and adequately protected the North’s political and
financial interests. Most Northern opponents of the Constitution agreed
with this framing of the issues even if they disagreed with the conclusion.
The exception to this statement seems to have been the debate over con-
tinued slave imports, where there was considerably more moral outrage
expressed about the evils of the slave trade, but even there, appeals to the
idea that slavery was local and to the idea of a purely political union pre-
vailed.

At Southern ratifying conventions, supporters of the Constitution ar-
gued strenuously that the Constitution protected slavery, in part because
the Constitution did not authorize the federal government to take action
against it. The idea that the federal government would have the power
to control slavery beyond cutting off slave imports received relatively
little discussion in most Southern conventions. Anti-Federalist arguments
claiming Congress had been given power to end slavery made by Patrick
Henry and others were rejected by slave state ratifying conventions. In
Virginia, Federalists attacked as fanciful the assertions of Anti-Federalists
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that the Constitution was insufficiently protective of slavery, claims that
relied on provisions such as the “general welfare” clause and the “necessary
and proper” clause.”

Southern Federalists explained that the few areas in which concessions
had been made on slavery—such as terminology, and the 1808 cutoff date
for slave imports—were politically inconsequential, since the South would
not need to agree to make any changes in policy even after 1808. They ar-
gued that the minor limits on slavery were necessary concessions to “preju-
dices” on the part of Northern citizens that they had made to Northern
delegates in order to assist ratification of the Constitution. There is no
indication that there was any slave state where lingering concerns about
the possible adverse effects of the Constitution on slavery or its westward
expansion significantly increased voting against the Constitution. In sum,
the predominant Southern view during ratification was that slavery had
received a large measure of long-term protection in the Constitution.

At the same time, in Northern ratifying conventions delegates in major
states such as Pennsylvania and Massachusetts were being led to believe that
Congress could act to limit slavery’s expansion before 1808 in new states
and extirpate it after that by prohibiting slave imports. James Wilson told
delegates to the Pennsylvania ratifying convention that the Constitution
laid the foundation for “banishing slavery out of this country” after 1808
by eliminating the slave trade, and by empowering Congress to control
slavery in new states before then, so that “slavery will never be introduced
among them.” Wilson’s broad description of the Constitution’s powers
over slavery might have increased doubts about ratification in the slave
states if they had heard it, but it is significant that he did not explicitly as-
sert that Congress had power to eliminate slavery in existing states.’”

CONCLUSIONS FOR PART 2

James Madison thought that the Constitution should be formally neutral
on slavery. There is no provision in which the Constitution explicitly

138 However, as

sanctions slavery as a permanent federal legal institution.
the Convention debates on slavery suggest, most delegates may also have
understood that one important reason why the terminology of slavery
was being avoided in the Constitution was to protect it during northern
ratification, precisely because various parts of it recognized, protected, or

were premised on the long-term existence of the institution of slavery.
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Whatever the Convention’s “scruples against admitting the term ‘Slaves’
into the Instrument” may have been, delegates saw many of their decisions
as having direct implications for the advancement or retardation of the in-
stitution of slavery.”® The Constitution’s formal neutrality on slavery had
very limited utility in light of the effects of its provisions, which provided
strong political and economic protection for slavery and its expansion,
as well as some (less important) legal protection for it. Those provisions
meant that slavery became a recognized de jure state—and, indeed, de
facto sectional—institution protected by—and, more importantly, usu-
ally from—state and national authority.

After reading the copy of Notes on Virginia that Thomas Jefferson had
sent to him, Secretary of Congress Charles Thomson had written pre-
sciently to Jefferson in 1785 that slavery was a cancer that needed to be cut
out of the body politic: “It grieves me to the soul that there should be such
just grounds for your apprehensions respecting the irritation that will be
produced in the southern states by what you have said of slavery [in the
Notes on Virginia]. However I would not have you discouraged. This is a
cancer that we must get rid of. It is a blot on our character that must be
wiped out. If it cannot be done by religion, reason & philosophy, confident
I am that it will one day be by blood.”* The Convention chose instead to
obtain the allegiance of the slave states by protecting and enhancing the
political and economic prospects of slavery as an institution for a genera-
tion or more.

As political scientist Mark Graber concludes, based on his analysis of the
Constitution’s text and the politics of its drafting and ratification, “slavery
was not placed ‘in the course of ultimate extinction’ in 1787.” To the
contrary, the history presented here shows that far from being set “on a
course of ultimate extinction,” slavery emerged from the Convention not
only intact, but with a constitutionally protected political and legal path
for its growth, a path widened by critically important sectional economic-
development bargains. The result was a slaveholders’ union. The Constitu-
tion’s formal and informal protections for slavery resembled a broad and
well-built canal through which a growing river of slave labor could flow
unimpeded. The expansion of slavery would be driven by the growth of
slave state economies and western settlement unless and until public opin-
ion in Northern states altered to the point where the Northern states were
willing to sacrifice politically to block it.

The political necessity to accommodate slavery in the Constitution was
due in part to slavery’s sectional strength, but it was also due in part to the
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lack of support for Southern slavery’s containment by Northern taxpayer
majorities. The segment of American society in 1787 that had the larg-
est degree of political and economic freedom of action on slavery—the
Northern white majority—saw the containment and eventual abolition
of Southern slavery as a problem almost wholly external to their region’s
interests and concerns.”” Southern slavery containment or abolition was an
abstract goal, one whose achievement was not their responsibility—*“their
consciences are their own”—and one that could legitimately be sacrificed
for short-run regional advantage. Northern willingness to leave open to
future political action certain key issues intimately related to slavery’s dy-
namism, such as imports and the status of slavery in new territories and
states, opened wide the door to Southern slavery’s expansion.

The Convention forged an extraconstitutional sectional “side bargain”
on economic-development issues to benefit the desire of both major sec-
tions for maximum economic development. The historical evidence makes
it reasonably certain that a side bargain occurred; the more difficult ques-
tion is its precise nature. But the fundamental implication of both alter-
native views of that bargain discussed in this chapter is that the western
expansion of slavery was a central consequence. Union was purchased by
dividing up national resources and deferring controversy over slavery to
a later generation, an approach to politics commonly referred to today as
“intergenerational transfer.”

Ironically, slaveholders like James Madison and George Mason, both
of whom had great experience with slavery as a political and economic
institution, told the Northern delegates that in extending the slave trade
they were deferring an inescapable problem. Northern Federalists either
did not appreciate or chose not to heed such warnings. Aslong as Northern
and Southern states could both expand geographically and economically
without interfering with each other’s expansion, a change in Northern
public opinion on slavery would not occur, and slavery would be able to
continue to expand.

The Constitution’s text and structure were understood by contempo-
raries to place restraints on federal authority over slavery and emancipation
in existing states, and were not “open-ended” on slavery as some argue.™
The Constitution’s legal protections for slavery included its structure as a
government of limited powers. During ratification, Northern claims that
the Constitution could enable action against slavery typically were con-
siderably more limited in scope than they were in the nineteenth century,
and centered around the 1808 slave-trade prohibition, and control of slav-
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ery in new states. The slave-trade prohibition was regarded as practically
unimportant in the slave states, but was used in the Northern states to
help advocate the Constitution as an improvement over the Articles of
Confederation in addressing slavery. The ease with which the Constitu-
tion’s fugitive slave clause was adopted and the very limited controversy it
engendered during ratification reflected the congruent interests of North-
ern and Southern states in controlling slavery. Congress’s nominal consti-
tutional power to control slavery in new states was of dubious legal and
political value from 1787 forward, for reasons that will become clear in
subsequent chapters.

It has been suggested that “the framers self-consciously rejected more
explicit textual restraints on federal power over slavery,” based on the de-
feat of delegate Roger Sherman’s proposal that “no state shall without its
consent be affected in its internal police” (and a similar earlier motion),
but for several reasons, no inference can usefully drawn about slavery from
that proposal’s rejection.™* It has also been suggested that “the constitu-
tional text provides little support for subsequent claims that Congress had
no power to emancipate slaves,” which is true if the text is read without
any historical context.”® But here historical context is essential. Anti-
Federalist textual arguments to the effect that Congress could emancipate
all slaves, premised on “bootstrapping” interpretations of federal power
under provisions such as the necessary and proper clause, were apparently
not advanced by Federalists in Northern conventions and were rejected at
Southern ratifying conventions and, more importantly, in the 1790 con-
gressional debates discussed in chapter .

In 1787, French chargé d’affaires Louis-Guillaume Otto described post—
Revolutionary War American politics as commercial rivalry writ large:
“Their [American| politics, which confines itself to their commercial
speculations, nevertheless inspires among them reciprocal aversion and
jealousy, passions which were absorbed during the war by the enthusiasm
for liberty and independence, but which have begun to recover all their
force.”™* Otto’s description applied well to the Constitution’s treatment
of slavery, as to which the Constitution resembled a sectional commercial
treaty in important ways, including its federal representation structure, its
protection for slave state economies, its commerce-power—slave-import
agreement and its western economic-development bargain.

George Washington’s observations in October 1787 on the Constitu-
tion’s commerce power show that he understood that successful gover-
nance of the Union required more than seeking mutual benefit under
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such a commercial treaty. Writing to a political confidant, Washington
answered George Mason’s objections to congressional majority control of
the federal commerce power. He began by observing that a regional veto
of the kind Mason sought was politically unworkable in general, and then
added that he thought sectional reciprocity would govern the use of the
majority-vote commerce power and thus limit its abuse—"there must be
reciprocity or no Union.”* Washington did not say what would lead to
continued reciprocity rather than eventual disunion.

As is well-known, James Madison’s fervent advocacy of the Constitu-
tion as a workable solution to the country’s political difficulties—which he
thought were primarily sectional in nature, and stemmed from the skewed
geographic distribution of slave economies—rested on certain fundamen-
tal conclusions about politics. He argued in Federalist 10 that a continental
republic that was a solely political union governed by clashing interest
groups could endure and preserve freedom. He (and Jefferson) also con-
tended that the Constitution would enable America to escape the dismal
Old World political science of Montesquieu and others that viewed liberty
and empire as permanent enemies and sovereignty as indivisible. The Con-
stitution’s attempt through its federalism to prevent sectional differences
from destroying union rested on Madison’s political premises. But as we
will see, the sectional divisions it sought to control did not disappear as a
result; they were instead masked by the rise of Jeffersonian Republicanism
and the massive national expansion that occurred during the next several
decades until the Missouri controversy erupted and Madison’s views were
put to a stern test.

In drafting and ratifying the Constitution, the Northern states were
“giving a hostage to fortune” where slavery was concerned, to use Donald
Robinson’s fine metaphor.”® When the Northern states sacrificed short-
run control over slavery’s expansion in return for short-term political gain
and the hope that a future generation might gain the ability to control
slavery politically, they struck a losing bargain that became a long-term
covenant with slavery in 1820. A major part of the true price of union was
the expansion of slavery, not just its protection where it existed.

The most important broad conclusion supported by this study of
the Philadelphia Convention’s work is that the delegates could not have
avoided founding a slaveholders” union if they wanted to create a central
government that had a federal structure and also wanted to confer on it
broad powers over commerce, western expansion, taxation, and the mili-
tary. Each section had considerable leeway to withhold its consent from the
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Constitution unless its central political goals were achieved and its princi-
pal concerns about the powers of the new Union were satisfied. In the case
of the slave states, such satisfaction meant creating a government capable
of exerting strong fiscal and military power that also provided long-term
political, economic, and legal protection for slavery within an expand-
ing Southern “sphere of influence.” Founding a slaveholders’ union was
the price to be paid for designing a federal republic capable of creating an
American continental empire in the face of persistent sectional divisions.
The federal republic created by the Constitution brilliantly harnessed di-
vergent interests together to strengthen the Union and create its empire,
but it was also the opening act of a great national tragedy.
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Slavery in the New Nation
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FROM CONSTITUTION TO
REPUBLICAN EMPIRE

In a series of 1790 letters, George Washington and his confidant David
Stuart discussed the political implications of that year’s venomous con-
gressional debate on federal power over slavery. Stuart reported that many
slaveholding Virginians were “much enraged” that Congress had debated
slavery at all, “taking up a subject which they were precluded by the Con-
stitution from medling with for the present.” Based on Federalists’ state-
ments during the bitter Virginia ratification contest, they had believed that
the slavery issue had been resolved in their favor and was closed until 1808.
Fears of possible federal action against slavery were being used by Anti-
Federalists to continue agitation against the Constitution. Stuart said that
the collapse in slave prices caused by the debate “embittered” opponents
“much more against it.”* And the 1790 debate had still broader implica-
tions.

Angered by the Northern states’ expansive antislavery position in the
congressional debate, other Virginians vigorously assaulted the Northwest
Ordinance’s bar on slavery in attacks reprinted in Northern newspapers.
“Virginia” argued that the ordinance was a piece of sectional legislation
that anticompetitively reserved massive federal lands for Northern citi-
zens.” A writer in New York saw the northern initiation of a congres-
sional debate on slavery in 1790 as a sectionally motivated effort to create
a “formidable union” to “destroy the southern states” by limiting South-
ern population, thus giving the “eastern states . . . the balance of power
and votes in Congress. . . .”3 As these strongly felt sentiments expressed
in Virginia and New York suggest, the political stakes were high—both
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the ordinance and the Constitution itself were being placed at risk by the
congressional debate.

Washington nevertheless confidently assured Stuart that the congres-
sional debate was not only over, but that slavery would not arise again in
any important way as a political issue until 1808 or later. He wrote Stuart,
“The memorial of the Quakers (and a very malapropos one it was) has at
length been put to sleep, and will scarcely awake before the year 1808.”+
He concluded that slaveholders had gotten “as favorable” a decision “as
the proprietors of this species of property could well have expected, con-
sidering the great dereliction to slavery in a large part of this Union.”
This chapter explores why Washington’s predictions proved so accurate
by examining key aspects of the political history of slavery in the new
Republic during the 1790s and early 1800s. It considers the way in which
the 1790 debate became a means for explicitly narrowing federal authority
over slavery; the broad national support for adoption of the Fugitive Slave
Act of 1793; the dismal fate of antislavery efforts in the slave states; and the
politics of congressional disputes over the expansion of slavery into new
states and territories, particularly the Louisiana Purchase, in the years prior
to the 1808 slave-import ban.

Most historians agree that slavery expanded between 1790 and 1808 with
the affirmative support or acquiescence of the federal government.® North-
ern resistance to the admission of slave states prior to 1800 was “weak and
largely unconnected” to slavery.” This conclusion might reasonably be
extended to the end of 1817, when Mississippi was admitted. The narrow
federal laws on slavery enacted before 1808, such as those limiting direct
American involvement in the slave trade, imposed minor limits on the
growth of slavery that were ineffectual in their design, and often unen-
forceable in any event.® Disputes over territorial slavery provoked minor
Northern opposition, often focused as much or more on controlling the
danger of slave rebellion as on slavery itself. Even the 1804 legislation for
the government of Louisiana Territory, which imposed broad limits on
slave imports to that territory, was repealed before it had any practical ef-
fect.® The 1804 statute was the high-water mark of federal efforts during
this period.”

Even in the Northwest Territory, where slavery was formally prohib-
ited by the Northwest Ordinance, the federal government chose to protect
slave property where it existed when the ordinance was adopted. More-
over, at least through 1808 the federal government permitted expansion of
de facto slaveholding regimes in major parts of the Northwest Territory,
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including what became the state of Indiana.” In other parts of the North-
west Territory such as Ohio and Illinois, the legalization of slavery was
heavily contested during statehood debates.”

Slavery’s development without significant federal intervention meant
that by 1808, there were more than one million slaves in the United
States, an increase of more than 5o percent over 1790 levels, despite slav-
ery’s sharp decline in the Northern states. By 1808, American slavery had
expanded into two additional states, Kentucky and Tennessee, and into
massive new areas of federal territory obtained from foreign govern-
ments, including the Mississippi Territory, Orleans Territory, and Loui-
siana Territory. By 1810, more than 16 percent of the total slave popula-
tion of the United States lived in this new trans-Appalachian West, and
slaves constituted more than 20 percent of that area’s population of about
eight hundred thousand people.” Slavery had become an integral south-
western institution by 1808, its growth more than matching the immense
flood of westward white settlement.

Slavery-related developments during this period shattered the
Revolutionary-era dreams of Northern abolitionists about the eventual
withering away of slavery. Perhaps the crowning blow to abolitionist
hopes was South Carolina’s 1803 voluntary reopening of the slave trade,
which Congress proved unable (or unwilling) to prevent from serving as
a major source of slave supply to the Louisiana Territory." By the end of
the period, Northern antislavery forces were left only with the hope that
prohibition of slave imports after January 1, 1808, would control the bur-
geoning slave population.

What explains the fact that antislavery goals faced repeated frustration
and outright defeat at the national level just as slavery began its fatal west-
ward expansion? Historians often point to the new nation’s political and
economic weakness as a principal explanation. In their view, the impera-
tives of forging and maintaining national unity in a perilous world dic-
tated that the divisive issue of controlling slavery be shunted away from
the political agenda.” They view the United States as an “over-extended
republic” during this period. One important price paid for overextension
was the country’s inability to control slavery in the face of insistent local
demands to permit its expansion into new states and territories.”

Some historians argue that most choices made about slavery in the 1790s
were dictated by preexisting circumstances such as the fact that slavery
already existed in a particular area. Popular sovereignty—Tlocal choice on
slavery—was a “fact of life” on the frontier, “whether installed as ofhi-
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cial policy or not.”” Other historians account for Northern indifference
to slavery expansion during this period by arguing that Northern success
in abolishing slavery there, and the clear prospect of abolishing the slave
trade, provided a basis for Northern optimism that slavery would eventu-
ally wither away.”

These explanations deserve some weight. The United States was com-
pelled to respond to influential political and economic circumstances
beyond its control during the early Republic. Governments did protect
vested interests in existing slaves. Antislavery action had some successes at
the state and federal levels. Frontier settler allegiance was tenuous in vari-
ous cases. But the federal government’s acquiescence in (and in some cases,
support for) the growth of slavery before the War of 1812 was predictable
on other grounds. In a slaveholders’ union built on a proslavery Constitu-
tion and governed by an ideology of Jeffersonian Republican expansion,
slavery would be permitted to grow as the country did.

The Constitution drastically limited both the legal and political grounds
on which slavery expansion could be contested, creating an “iron cage”
that rendered federal law and politics largely irrelevant to slavery’s ex-
pansion during this period. Its allocation of congressional representation
between the sections guaranteed that no significant political action against
slavery could be taken in the face of united slave state opposition, at least as
long as Washington or another slave state representative was president. A
similar Electoral College political arithmetic dictated that politicians seek-
ing the presidency after Washington must shy away from aggressive action
to support or oppose slavery. The Electoral College system’s allocation of
sectional voting strength meant that it would be exceptionally difficult
to be elected president without cross-sectional support.” Slave imports
(illegal as well as legal) occurred in significant numbers during the period.
Slavery’s western expansion was protected by congressional decisions as
early as 1790. The Constitution’s political and legal protections for slavery’s
expansion proved a great success for several generations.

During this period the United States also embarked on a massive expan-
sion of national territory. Particularly after 1800, America expanded by
employing a Jeffersonian Republican or “anticolonial” ideology, which
sought to create what Jefferson called an “empire of liberty.” Jefferson’s re-
publican ideology in most cases afforded territorial residents considerable
political autonomy, and perhaps more importantly, eschewed the use of a
significant standing army and federal infrastructure to maintain political
control on the frontier. Historian Peter Onuf concludes that Jefferson’s
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logic in seeking to create an empire of liberty based on republican ex-
pansion was central to his political thought: “Liberty and equality of the
contracting parties, whether individuals or states . . . were the essential
preconditions of true and lasting union. Only by securing this equality—
defined as the absence of any external coercion or control—could lasting
commitments and obligations be voluntarily undertaken and the passions
that fostered social harmony be given full scope.”

Jefferson’s republican expansion strategy was enormously popular, be-
cause it promised large territorial, population, and economic gains at very
low cost in taxation and military-force requirements. But republican ex-
pansion also necessarily meant the federal government would often yield
to local prejudices on slavery. As the 1804—5 debate over the government of
Louisiana Territory demonstrated, enforcing federal antislavery legislation
in former slave territories or new states would have required an extensive
and costly network of federal officials backed by military force, a pro-
cess that was antithetical to the entire conception underlying republican
expansion. Adoption of a republican strategy for expansion meant that
it was highly unlikely that the federal government would seek to impose
antislavery laws on proslavery local citizens. Slavery would be permitted to
grow as the country did, if frontier settlers wanted it to grow.

THE 1790 SLAVERY DEBATE AND
SLAVERY’S FUTURE

The well-known congressional slavery debate of February—March 1790
about which Washington wrote to Stuart has fascinated historians.” The
debate confirmed that major slave states—including Virginia—already
were prepared to defend slavery as a long-term institution. But it also il-
luminated the importance of the political and legal straitjacket created by
the Constitution for antislavery action. And it permitted James Madison
to cultivate Northern antislavery forces by making limited concessions to
them while simultaneously protecting slavery’s westward expansion, the
Achilles’ heel of Northern antislavery politics.

It should not surprise us that a congressional slavery debate occurred
in 1790. After all, based on Northern Federalist claims about congressio-
nal power to discourage slavery under the Constitution, many Northern
congressmen thought that the slavery issue was still open. The shocked

reaction of slave state representatives to their challenge was primarily a
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result of the fact that Southern Federalists had told their ratifying conven-
tions quite a different story about slavery and the Constitution, and had
led them to believe that the subject was closed.”

But the 1790 debate also represented an escalation of the antislavery at-
tack, thanks in part to Benjamin Franklin’s efforts. The slavery petitions
that began the debate in Congress in 1790, one of which was signed by
Franklin, were much broader in substance and political effect than the
planned PAS petition of 1787, which had addressed only the slave trade.”
The 1790 debate began over Quaker petitions limited to the slave trade.
These petitions attacked the “licentious wickedness of the African trade
for slaves” and asked Congress to act “to the full extent of your power”
to “produce the abolition of the slave trade.”** But vociferous opposition
from slave state representatives to those petitions apparently led Pennsyl-
vania congressmen to offer the PAS petition signed by Benjamin Franklin.
The PAS petition said: “From a persuasion that equal liberty was originally
the portion, and is still the birth-right of all men; . . . they earnestly entreat
your serious attention to the subject of slavery; that you will be pleased to
countenance the restoration of liberty to those unhappy men; . . . and that
you will step to the very verge of the power vested in you for discouraging
every species of traffic in the persons of our fellow-men.”* This petition
helped to deflect criticism based on the earlier petitions’ Quaker sponsor-
ship.* But at the same time, the Franklin/PAS petition explicitly urged
Congress to “step to the verge” of its constitutional authority to combat
slavery, not just the slave trade, which made it far more politically inflam-
matory.

The timing of the slavery petitions understandably raised questions
about their sponsors’ and supporters’ motivations, since they were pre-
sented smack in the middle of a heated debate over exceptionally contro-
versial proposals for the federal government’s assumption of state debts and
could plausibly be seen as an effort to realign votes in the assumption de-
bate.”” The petitions had another distinctive feature that raised precedent-
setting questions about Congress’s powers. Although the Quaker petitions
were based in part on Northern slave-trader efforts to evade state-law
slave-trade prohibitions, which probably could constitutionally have been
corrected by federal law, both the Quaker petitions and the Franklin/PAS
petition lacked any request for specific legislation and could be read to
request actions exceeding Congress’s constitutional authority.**

Slave state representatives from the Deep South reacted with outrage—
like “stuck pigs” in legal historian David Currie’s vivid phrase—to the
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petitions. They argued that Congress had no authority to address the is-
sues raised by the petitions, particularly as they implicated slavery. Various
congressmen challenged this position. Elbridge Gerry of Massachusetts
argued that because Congress had the resources to purchase all southern
slaves using the proceeds of federal land sales, it had the right to consider
the petitions. Gerry quickly added that he was not making such a proposal.
Neither he nor any other representative made one considered by Congress
before the Missouri controversy. Historian Joseph Ellis estimates that buy-
ing out all slaves would have approximately doubled the national debt as it
stood after Revolutionary War debt assumption.?

But the most important intervention on the constitutional issue came
from James Madison, who asserted that Congress had authority to control
both the slave trade and slavery expansion, and vigorously advocated that
the petitions be referred to committee. A detailed account of Madison’s

remarks was published in several newspapers:

Mr. Madison . . . then entered into a critical review of . . . the ideas
upon the limitation of the powers of congress to interfere in the reg-
ulation of the commerce in slaves—and shewed that they undoubt-
edly were not precluded from interposing in their importation—
and generally to regulate the mode in which every species of business
shall be transacted—He adverted to the western country—and the
[c]ession of Georgia in which congress have certainly the power to
regulate the subject of slavery, which shews that the gentlemen are
mistaken in supposing that congress cannot constitutionally inter-

30

fere in the business in any degree whatever— . . .

Madison was already known as a vigorous opponent of the slave trade,
having made his antipathy clear during a 1789 congressional debate on un-
successful efforts to impose the $10/slave tax on slave imports permitted
by the Constitution. In an eloquent speech, Madison had said that a tax
would help to “destroy” the trade, and “save ourselves from reproaches,
and our country from the imbecility ever attendant on a country filled
with slaves.”

By a recorded vote, the antislavery memorials were referred to a House
select committee.’> But the Senate had already refused to consider the
Quaker and PAS petitions, making it fairly unlikely that any new legisla-
tion would result even if the House acted. New York senator Rufus King
(arecent transplant from Massachusetts to New York, and a protégé of Al-
exander Hamilton) opposed any consideration of the petitions.”» On Feb-
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ruary 15, 1790, King spoke in support of the position taken by the South
Carolina senators, who opposed consideration of the Quaker memorials.**
Vice President John Adams sharply disparaged the petitions as well, in-
troducing them with a “sneer” as being offered by “self-constituted” so-
cieties, and referring to them in a letter as the “silly petition of Franklin
and his Quakers.”* The House committee therefore proceeded to consider
the petitions as somewhat of an abstract exercise in analyzing Congress’s
constitutional authority over slavery, but its wide-ranging debate led to
an explicit restatement and narrowing of that authority at the national
political level.

On March s, the House select committee reported on the slavery peti-
tions.** Its report consisted primarily of a series of legal assertions about
congressional authority over slavery. On major issues, the committee re-
port concluded (1) Congress had no power to control the slave trade in
existing states before 1808; (2) Congress had no power to emancipate slaves
born in or imported into the United States before 1808; (3) Congress had
power to prohibit United States citizens from participating in the African
slave trade, or to regulate that trade where citizens were supplying slaves
to non-American citizens; and (4) Congress could prevent aliens from us-
ing United States ports to further the African slave trade.?” (For text, see
appendix D.)

The report made clear how drastically the Constitution constrained
antislavery action at the federal level. It accepted that Congress would be
constitutionally prevented from controlling most aspects of slavery for at
least twenty years. But it was the report’s simultaneous effort to escape the
Constitution’s protections for slavery by construing its text as narrowly as
possible in order to expand federal slavery powers, particularly after 1808,
that caused the most controversy. The report clearly implied that Congress
had immediate authority to prevent slave importation to any territory or
new state, and to bar slavery there. It implied that Congress also had power
to emancipate slaves both in existing states and in new states after 1808. The
report said in part:

First, that the general government is expressly restrained from pro-
hibiting the importation of such persons as any of the states now
existing shall think proper to admit until the year 1808.

Secondly, That Congress, by a fair construction of the constitu-
tion, are equally restrained from interfering in the emancipation of
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slaves, who already are, or who may, within the period mentioned,
be imported into, or born within any of the said states.*

The report implied further that Congress had power to control the treat-
ment of slaves in territories or new states. It also implied that Congress had
substantial authority to impede the slave trade. None of the report’s pow-
erful implications for congressional slavery power were disavowed during
the debate by its authors while it was under bitter assault, strong evidence
that they were intended.

Representatives from the Deep South immediately made efforts to
block any House consideration of the report, but the House agreed to
consider it. The debate provides extraordinary insight into contemporary
elite political opinion regarding slavery and race. It also provided James
Madison with a golden opportunity, which he seized with alacrity, to nar-
row sharply the committee report’s conclusions in order to leave Congress
largely devoid of constitutional authority over slavery in existing or new
states (as opposed to territories) both before and after 1808.

During the debate, representatives of Deep South slave states—Iled by
William L. Smith of South Carolina and James Jackson of Georgia—de-
fended the morality of both slavery and the slave trade. They defended the
trade on relative-harm grounds, arguing that slavery in Africa predated the
slave trade, and that slaves were better off in the United States than they
were there. They defended slavery as an accepted practice throughout his-
tory, justified by the Bible, and by the racial inferiority of blacks.*

In making their racial inferiority argument, they relied extensively on
Jefferson’s Notes on Virginia. According to the report of debates, Congress-
man Smith “then read some excerpts from Jefferson’s Notes on Virginia,
proving that negroes were by nature an inferior race of beings; and that the
whites would always feel a repugnance at mixing their blood with that of
the blacks. Thus, he proceeded, that respectable author, who was desirous
of countenancing emancipation, was, on a consideration of the subject,
induced candidly to avow that the difficulties were insurmountable.”*
During the 1790 debate, no Northern congressman challenged their claim
that Jefferson thought blacks were racially inferior, or attacked their asser-
tion that blacks were inferior. Nor did any congressman defend political
or social equality for African Americans, although several attacked slav-
ery. Shortly before this, apparently without serious debate on the racial
qualification, Congress had agreed to limit eligibility for United States
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citizenship through naturalization to “free white persons.”* The 1790 slav-
ery debate shows once again that challenges to slavery often coexisted with
white racism in both Northern and Southern states.

Deep South representatives also argued at length that it was impractical
to do anything to abolish southern slavery. Their impracticability argu-
ment had two prongs: high cost and social disruption. They argued that
slaveowners were entitled to compensation for their slaves, but that the
other states could not afford to compensate them. They contended—as did
Jefferson—that emancipation without colonization was politically com-
pletely unacceptable, because race war would result. But unlike Jefferson,
they argued that there was no practical way that colonization could occur.
Congressman Smith argued that because colonization would not work,
the alternative was what he thought Northern congressmen would agree
was undesirable race mixing, racial hostility, or race war: “A proper con-
sideration of this business must convince every candid mind, that emanci-
pation would be attended with one or other of these consequences; either
that a mixture of the races would degenerate the whites, without improv-
ing the blacks, or that it would create two separate classes of people in the
community involved in inveterate hostility, which would terminate in

»4

the massacre and extirpation of one or other . . .”* These were essentially
the views on the necessary connection between emancipation and coloni-
zation that Jefferson had expressed in Notes on Virginia, but Jefferson con-
tended throughout his career that colonization could be successful. Deep
South congressmen also strenuously asserted that limiting slave imports
would not stop the growth of slavery, because of natural population in-
crease.” No Northern congressman challenged their arguments on the in-
feasibility of Southern emancipation or colonization.

Georgia and South Carolina representatives argued further that during
ratification, objections had been raised against the Constitution based on
its supposedly insufficient protection for slavery. They contended that if
slave state citizens had not believed the Constitution “secured and guaran-
teed” their “property” to them, “they never would have adopted it.” Their
states would never have allowed the commerce clause to be exercised by
majority vote without protection for the slave trade; without “security for
their slave property . . . the union never would have been compleated.”*
Based on the evidence of the ratification debates, it seems quite likely that
this was an accurate political assessment, not only of sentiment in the Deep
South, but of majority public opinion in Virginia as well.
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And in an important speech, Representative Abraham Baldwin of
Georgia, who had been a Constitutional Convention delegate and later
became a Georgia senator, went further. He argued that precisely because
future majoritarian attacks on slavery had been foreseen, the Constitution
had been designed to protect slavery against them. He said:

It is well known that there was a clashing of feelings, and of interest,
in the different parts of this country, on that subject [slavery, before
the Constitutional Convention]; it was long a doubt whether it was
not an insuperable bar to their being united as one people under one
government: but it was happily surmounted in the constitution, and,
so far as he had been informed, almost to universal satisfaction. It
was not unknown on which side was the majority: the strength and
violence of the majority was expected on this subject, and therefore
security against it was settled deep down amongst the pillars of your
government, and, he would add, not one was more strongly forti-
fied; when this was jostled the rest could not be strong.*

Although House action on slavery might reflect “the passions of the
people,” Baldwin had no doubt that the Senate, President Washington,
and the Supreme Court, if necessary, would protect slavery. Baldwin said
that if the House did try to restrain slavery, “should there be any doubt of
the constitutionality of our measures, they cannot be carried into execu-
tion without the approbation of the Supreme Court of the United States,
composed of six of our most venerable sages who, from the independence
of their situation, possess our highest confidence. . . .” He concluded that
“[t]he uproar of contending waves is not pleasant, but still they are dash-
ing against a rock.”* Baldwin’s description of the Constitution’s “strongly
fortified” protection for slavery as a “pillar” of “your government” aptly
conveyed that Deep South slave state representatives saw slavery as a
long-term institution, and as Virginia’s role in the ultimate House action
showed, its representatives effectively agreed.

Review of the extraordinarily lengthy, factually detailed, and compre-
hensive speeches by Deep South congressmen has persuaded several histori-
ans that they made virtually all of the “positive good” arguments that were
later made by Southern representatives during the antebellum period.*” No
one who listened to them could have believed that these states would volun-
tarily abolish slavery in the foreseeable future; indeed, their representatives
were passionately engaged in justifying the expansion of slavery.

197



CHAPTER FIVE

Northern representatives responded with horror to defense of the slave
trade. Pennsylvania representative Thomas Scott asserted that “[a]n advo-
cate for slavery, in its fullest latitude, at this age of the world, and on the
floor of the American Congress too, is, with me, a phenomenon in politics. . . .
with me they defy, yes, mock all belief.”# Representative Elias Boudinot
of New Jersey, a longtime antislavery activist, described the slave trade
as “iniquitous” and argued that it was indefensible on grounds either of
Christianity or of “the genius of our government and the principles of the
revolution.” But Boudinot drew a sharp distinction between opposition
to the slave trade and support for emancipation: “There is a wide differ-
ence between justifying this ungenerous traffick and supporting a claim to
property, vested at the time of the constitution, and guaranteed thereby.
Besides it would be inhumanity itself to turn these unhappy people loose
to murder each other or to perish for want of the necessaries of life. I never
was an advocate for so extravagant a conduct.”®

Another antislavery representative, John Vining of Delaware, made
what at first appeared to be a slashing attack on both slavery and the slave
trade. Vining applied the principles of the Declaration of Independence
to slavery. Slavery was completely incompatible with the principle of
equality among men that underlay republican government, and instead
led inevitably to “absolute tyranny” on one side, “and on the other de-
basing servility.”>* Yet it turned out that the real point of Vining’s attack
on slavery was to make a veiled political threat about how federal powers
might be used if slave states were unwilling to support slave-trade limits.
Vining’s real goal was to have the slave trade regulated to protect slaves on
humanitarian grounds.

But Vining’s attack on slavery illustrated the sharp philosophical divide
between Northern representatives who increasingly saw slavery as incom-
patible with a republican society and Southern representatives who saw no
incompatibility between slavery and republican government. Congress-
man William L. Smith of South Carolina argued in response to Boudinot
and Vining that the Declaration of Independence had never been intended
to apply to slaves.”

The Virginia national leadership as a whole was notable for its lack of
participation in the House debate regarding slavery, but some of its mem-
bers played significant private roles. James Madison took a limited part in
the debate. Contemporary observers thought that Madison was privately
active in seeking compromise amendments to the committee report, and
he also played a central role in the deliberately ambiguous manner in which
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the report was finally dealt with by Congress.” But in those negotiations,
he appears to have played a double role, assisting Northern antislavery
forces in seeking slave-trade limits while simultaneously narrowing con-
gressional authority over slavery in existing and new western states.

Madison had to tread exceptionally carefully where slavery was con-
cerned. As he later acknowledged to a correspondent, his own constitu-
ency was so proslavery that he could not be involved even in presenting a
petition to the Virginia legislature seeking state gradual abolition legisla-
tion: “those from whom I derive my political station are known by me to
be greatly interested in that species of property, and to view the matter in
that light.”s* Madison saved his criticism of what he saw as the Deep South
representatives’ needlessly obstructionist actions for his private correspon-
dence. But at home in Virginia, he then defended his role in the congres-
sional debate and House action—his “true policy”—on the ground that he
had increased the explicit constitutional protection for slavery, which was
clearly accurate. Madison wrote to Edmund Randolph on March 21 that
the “true policy of the Southern members . . . was to obtain along with an
assertion of the powers of Congress a recognition of the restraints imposed
by the Constitution.”s*

President George Washington, despite his strong personal reservations
about slavery, refused to intervene in the 1790 debate after meeting with
antislavery representatives who requested that he do so. Thomas Jefferson
made no comment about the debate in his correspondence, although he ap-
pears to have been present in New York for part of it; his Notes on Virginia
was relied on as proof of the inferiority of blacks; and the Declaration of
Independence’s applicability to slaves became a focal point of debate.”

In the course of its debate, the House significantly narrowed the orig-
inal report’s claims of federal authority over slavery and the slave trade
in both existing and new states. Early in the debate, the House agreed
to amend the committee report to state explicitly that Congress had no
power to emancipate slaves “within any of the States” either before or after
1808. This eviscerated the report’s thrust against the eventual abolition of
slavery through federal legislation. Madison appears to have been primar-
ily responsible for brokering these fundamental changes to the committee
report.*®

In the only area where federal legislation prior to 1808 was explicitly
authorized by final House action, the foreign slave trade, its action also
narrowed the scope of congressional authority compared to the original
report.”” The House action effectively permitted United States citizens to
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carry on the slave trade, if permitted to do so by their states, so long as
they were not supplying “foreigners with slaves.” It also prevented aliens
such as British or Spanish merchants who imported slaves to the United
States from being barred by Congress from the trade if individual states
permitted their involvement. These changes to the House report protected
both the interests of slave traders and those of states that wanted to import
slaves. They also made subsequent federal laws restricting direct United
States citizen involvement in the foreign slave trade before 1808 less ef-
fectual in controlling slave imports to the United States, because fraudu-
lent use by United States citizens of foreign flag ships to evade restrictions
(which later occurred) became harder to detect as a result.

The growth of slavery during national expansion was particularly en-
couraged by the failure of the 1790 House final action to specify any ex-
plicit authority for federal action to control slavery in territories or new
states. Compared to Congress’s broad implied powers on this point in the
original report, the final House action sharply narrowed its authority. In
describing the slavery authorities of “states,” the House deleted the cross-
reference in the earlier report to “said states,” which had been intended to
establish that Congress’s power to control state action was restricted only
as to existing states. Instead, the House action referred to “the states” or
“the several states” as having sole authority over slaves, including power
over emancipation, thus placing the authority of new states over slavery
on a par with that of existing states. In light of the fact that the Wash-
ington administration was to propose the long-anticipated admission of
Kentucky (commonly expected to be a slave state) within a few months
after the slavery debate, this subtle change asserting new state authority
does not appear to have been coincidental. Readers will recall that James
Madison had been a strong advocate of adding an “equal footing” clause to
the Constitution to protect the powers of new states against congressional
control, which also suggests that this change was not coincidental.

Madison and other advocates of the “equal footing” concept such as
Thomas Jefferson believed it included popular sovereignty over slavery.s*
The final House action of 1790 embodies their preferred view of “equal
footing” for new states where slavery was concerned.”® And as the Mis-
souri controversy would demonstrate, Congress’s actual power to control
slavery in new states would ultimately depend critically on whether the
Supreme Court would be willing (or even politically able) to uphold its au-
thority in the face of Jeffersonian Republican contentions that that power
was fundamentally inconsistent with their conception of the Constitution
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as a compact between states that could only be expanded by mutual con-
sent. Madison staked out the foundation of this constitutional position as
to slavery in the 1790 debate, and he and Jefferson had broadened it into
a foundation of their whole theory of government before 1800, particu-
larly in the Alien and Sedition Act debates. Congress’s power over slavery
in new states would remain a “parchment power” for many years while
slavery expanded.

During the 1790 debate, representatives of the Lower South presented
arguments against action on slavery on somewhat differing grounds, which
were described by one historian in the context of later slavery debates as
“conditional termination” and “perpetuationist” rationales. In theory, the
former rationale accepted that slavery should be ended, but imposed fun-
damentally important preconditions on its termination, while the latter
rationale defended its indefinite continuance, and even argued that it was
a positive good.” The existence of different rhetorical justifications for
slavery’s continuance has led some historians to conclude that prospects for
antislavery action in the Upper South were greater at this time than they
were in the Lower South. But the House action in the 1790 debate tells a
quite different story.

When one moves away from the level of rhetoric to the terms of the
House action on slavery, the slave states divided on federal power over
the slave trade, but were united on federal power over slavery in every
other significant respect. Just as had been true at the Philadelphia Con-
vention, during the 1790 congressional debate, it is likely that southern
intrasectional differences about the foreign slave trade were based largely
on economic grounds, though other considerations, including divergent
political interests and moral objections, played a role. The Upper South,
especially Virginia, needed to export surplus slaves, and stood to benefit
handsomely from a protected market for doing so if the slave trade was
curtailed, so its representatives could be expected to agree with Northern
states to support at least some slave-trade limits. Its national leaders could
also gain Northern political support from showing flexibility on that issue,
and please Virginia slaveowners at the same time.

But the House action makes clear that there were no important intra-
sectional differences concerning federal power to regulate slavery itself,
either in existing or new states. In the final analysis, the action taken by
the House in 1790 to limit federal authority demonstrates that the Upper
South and Lower South were firm allies against federal power when it
came to protecting both slavery and its expansion into new states—as well
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asin preserving state power to permit slave imports before 1808. All of the
major slave states, including Virginia, saw slavery as a long-term institu-
tion that needed constitutional protection against federal authority.

The 1790 debate shows that both the Constitution’s text and the sec-
tionally balanced political structure it created effectively constrained the
contest over slavery. The PAS had had high hopes for the 1790 congressio-
nal debate. It reported to its allies in the London Society for the Abolition
of the Slave Trade after the debate began that “we now entertain pleasing
hopes that a foundation will be laid for extirpating the disgraceful practice
of enslaving our fellow Creatures,” though, the PAS said, this would be a
“very gradual work” because of “Long habits and Strong Interests. . . .”*

After the debate concluded, the PAS inexplicably reported to the Lon-
don Society that “it is however agreed that the momentious Cause we
are engaged to promote has been greatly Advanced by this measure [the
debate], and we hope will excite the attention of the state Legislatures
more earnestly in its favor than heretofore.”” Even more remarkably, the
PAS informed the French antislavery group Amis des Noirs in August 1790
that “from the rapid progress which these principles have already made
throughout the United States of America, we may venture to predict that
the time is not very distant when they will be universally received and
firmly established.”®* While it is understandable that PAS officials were
pleased that Congress had debated slavery, judging from its results they
appear to have attended a different debate than the one Congress con-
ducted.

The House of Representatives agreed, within days after concluding its
slavery debate, to act on North Carolina state legislation that ceded part of
its claimed territory to the United States. The federal legislation accept-
ing the cession was modeled generally on the Northwest Ordinance, but
it agreed to a cession that explicitly provided as a condition that Congress
could not legislate in a way that would “tend to emancipate slaves” in the
ceded area. In that area, which became the state of Tennessee in 1796 (see
below), there were already significant numbers of slaves by 1790, so North
Carolina’s insistence on protecting slavery there was not surprising. What
is surprising is that there was so little controversy about accepting slavery
in the ceded area that the House agreed to the legislation after rejecting
an effort to amend its slavery provision without taking even a recorded
vote on the issue. This action—not reported in the official journal of the
House of Representatives—meant that there were fewer than thirteen
members of the entire House who were willing to force a recorded vote
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on the North Carolina cession slavery provision, despite the fact that the
broader 1790 slavery debate itself had been begun and resolved by recorded
votes.”

By the end of 1790, some degree of realism seems to have set in at the
PAS as aresult of the 1790 debate, and officials there had accepted that their
future efforts in Congress needed to be limited to attacks on the foreign
slave trade.” The foreign slave trade was, rhetoric aside, the only aspect
of the slavery issue where Northern antislavery forces could expect any
measure of cross-sectional support in Congress. At the same time, North-
ern quiescence regarding further action against slavery seems to have in-
creased. In 1793, Noah Webster envisioned slavery as an “unfortunate ac-
cident” that, judging by European precedents, would wither away in the

free New World in two centuries “without any extraordinary efforts to
abolish it.”

THE FUGITIVE SLAVE ACT OF 1793

Although rendition of fugitive slaves was not a matter of pressing national
concern in the 1790s, it had been important enough to be addressed in the
Constitution. As it turned out, it was also an important enough issue for
President George Washington to become personally involved in deciding
how the federal government would address it. When an interstate fugi-
tive slave dispute between Pennsylvania and Virginia that began in 1788
neared impasse in 1791, Washington overruled the recommendation of his
attorney general Edmund Randolph to permit the states to resolve the
matter themselves.*” Instead, as requested by the governor of Pennsylvania,
Washington asked Congtess to adopt federal legislation to establish rules
that would govern such disputes. His request resulted in the passage of the
Fugitive Slave Act of 1793, which also addressed the problem of fugitives
from justice (the original interstate dispute implicated both subjects).”
Washington requested legislation because he thought that interstate co-
mity (voluntary interstate cooperation) was a flawed means of resolving
disputes involving fugitive slaves.

During the extensive consideration given by Congress to the 1793 act
between late 1791 and early 1793, which included at least twelve separate
days of “bitter” debate in the Senate, so far as is known, no member of
Congress argued that that legislation was not authorized by the Constitu-
tion or voted against it on those grounds.” Yet during this same period,
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congressional debates contain repeated, extensive, and often vehement ar-
guments that the Constitution did not authorize other legislation, such as
the creation of the Bank of the United States.” Congress debated and then
amended the act of 1793 in ways unmistakably detrimental to the legal,
particularly procedural, protection to be afforded to fugitive slaves in chal-
lenging their enslavement. Provisions rejected during drafting included
those that would have denied slaveowners the certificates that they needed
to effect fugitive removal in cases involving long-time black residents of
states where removal actions occurred, or for persons born in those states,
as well as provisions reducing the penalty for aiding fugitives.” Pennsyl-
vania abolitionists were also acutely aware when the act was passed that its
judicial-oversight provisions could be abused. But none of these defects in
the law led their exceptionally able and sophisticated counsel (strongly an-
tislavery attorneys with national reputations like William Rawle) to chal-
lenge its constitutionality.”

The 1793 act passed both houses of Congress with overwhelming sup-
port from all regions of the country.” The act passed the House 48—7, and
the Senate by voice vote. Members of the House of Representatives from
six states that had begun abolition prior to the passage of the act supported
it by a margin of 18—4. Long-time antislavery activists such as Representa-
tive Elias Boudinot of New Jersey voted for the bill, as did every mem-
ber of the Pennsylvania delegation who voted. A search of contemporary
newspapers for major states discloses no significant controversy about the
act at the time it passed.”

It is entirely possible that the act received support from antislavery
forces because they believed that it was a lesser evil than slaveowners’ con-
tinued exercise of a purely private right of recaption without any gov-
ernment supervision, since the act provided for at least limited judicial
oversight of recaptures. The broad congressional and public support for
the act, the complete lack of attacks on its constitutionality at the time,
and the fact that other available alternatives for claiming fugitive slaves
were deemed worse, all suggest that later arguments that the fugitive slave
clause of the Constitution was intended to eliminate slaveowners’ private
right of recaption, or to be “declaratory” only (i.e., Congress lacked power
to implement it through legislation), were nineteenth-century litigation
inventions, not the contemporary understanding of the clause.”

At least some contemporary courts saw the clause’s implementation by
the 1793 act as a desirable means of providing uniformity in fugitive slave
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rendition that would avoid interstate disputes. The New York Supreme
Court of Judicature in Glen v. Hodges (decided in 1812, after New York
began abolition) viewed the Fugitive Slave Act of 1793 as a set of uniform
legislative rules for implementing a common-law right of slave reclama-
tion that had been preserved to slaveowners by the Constitution.” In that
case, the court upheld the private reclamation of a slave in Vermont, a free
state, by a slaveowner from New York, and found a Vermont citizen liable
for trespass for attempting to interfere in the slave’s reclamation. With-
out the act, the New York court would have needed to determine which
state’s laws would apply to the contested reclamations in another state, and
the Vermont courts could have made their own potentially inconsistent
determination on the same issues, which would ultimately have required
resolution by the United States Supreme Court. Such conflicts could have
occurred repeatedly absent either federal legislation or numerous Supreme
Court rulings. Glen v. Hodges was understood to be a generally accepted
statement of the law at the time. In the 1820s, Nathan Dane (one of the
primary authors of the Northwest Ordinance), in his prominent legal trea-
tise Dane’s Abridgement, cited Glen v. Hodges for the proposition that slave-
owners had a general right of fugitive slave reclamation that was preserved
by the adoption of the fugitive slave clause.”

Tragically, in agreeing to rendition of fugitive slaves, the Northern
states were also agreeing to protect Southern slavery against a consider-
able vulnerability, since a Northern legal regime that freed fugitive slaves
would have sharply increased the cost of slavery to the slave states and
thus have helped to discourage its continuance.” But during more than a
generation between the Constitution and the Missouri compromise, while
Northern states resisted slave state efforts to amend the Fugitive Slave Act
of 1793 to make it more protective of slaveholder interests, their primary
focus was on protecting their own residents from kidnapping, not on as-
sisting fugitive slaves.*

At the close of the eighteenth century, Northern abolition at the state
level was expanding. But to round out the picture of antislavery action
at the state level in the 1790s, it is important to consider the demise of
abolition efforts in the slave states. We will then consider the very limited
Northern opposition to western slavery expansion.
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THE END OF ABOLITION EFFORTS
IN THE SLAVE STATES

Virginia was generally regarded as the political linchpin of slave state aboli-
tion in the years after the Revolution.” But in 1797, the Virginia legislature
rejected without debate a thoughtful gradual abolition plan developed by
St. George Tucker, a prominent Virginia judge. The legislature’s action
made clear that barring a cataclysm, Virginia would not abolish slavery
voluntarily. Between 1797 and 1821, the Virginia legislature gave no fur-
ther consideration to abolition legislation, and in 1806, it sharply restricted
even future slave manumissions in Virginia. Given Virginia’s historic lead-
ership on such issues, informed Northern observers had strong reason to
think before 1800 that Southern voluntary abolition would not occur.

The careful development of the Tucker abolition plan and its rejec-
tion tell us a great deal not just about sentiment on slavery in Virginia,
but about attitudes on slavery and race in Massachusetts as well. Tucker’s
research to prepare his gradual abolition plan included an extensive cor-
respondence between 1795 and 1797 regarding slavery in Massachusetts and
Virginia with Dr. Jeremy Belknap, a prominent minister who was an of-
ficial of the Massachusetts Historical Society and who in turn involved a
series of other leading figures in the correspondence.® This remarkable
correspondence sheds important light on the factors influencing the poli-
tics of slavery in the early Republic as observers in different parts of the
country expressed them in candid private discussions.*”” None of the par-
ticipants in the correspondence saw achieving a political solution to the
problem of slavery as a simple matter of “justice in conflict with avarice
and oppression,” as Jefferson had described it in his 1785 letter to Richard
Price.* Instead, the principal focus of the correspondence was how to mol-
lify politically powerful fears of the social disruption that might be caused
by large-scale emancipation.

Tucker first asked the Massachusetts officials to tell him how and why
slavery had been abolished in Massachusetts and to provide information
about the status of free blacks. In response, Belknap polled a series of
prominent political, professional, and religious figures in Massachusetts for
their views, and seven, including Vice President John Adams and judges
James Sullivan and James Winthrop, responded to him. The Massachusetts
citizens polled by Belknap differed about how and why slavery there had
been abolished, and about the status of free blacks in Massachusetts, even
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on such basic points as whether free blacks were able to vote or hold politi-
cal office as of 1795. Two of them, one a prominent judge, reported that
free blacks could not vote or hold office there. One of the officials polled,
James Winthrop, chief justice of the Massachusetts Court of Common
Pleas, defended the slave trade.® After receiving that information, Tucker
forwarded to the Massachusetts officials his thoughts on plans for gradual
abolition in Virginia, and asked for their comments.

He began by explaining the political obstacles to abolition in Virginia.
There were two key demographic differences between Virginia and North-
ern states: slaves were a much larger fraction of the total population in Vir-
ginia, and slave populations were very unevenly distributed geographically
throughout Virginia. Even a brief glance at a map of Virginia counties
overlaid with 1790 census data for total and slave populations confirms
Tucker’s point. There were dramatic disparities in slave populations as a
percentage of total population in counties across the state, and slaves were
very heavily concentrated in certain counties even within eastern Virginia,
the historic center of Virginia slavery. (See figure 5.1.) From this politi-
cal demography Tucker concluded that emancipation would have very
disproportionate impacts on different parts of Virginia: “[I]t will appear
that the most populous and cultivated parts of Virginia would not only
bear an infinite disproportion in the diminution of property by a general
emancipation, but that the dangers and inconveniences of any experiment
to release the blacks from a state of bondage must fall exclusively almost
upon these parts of the state.”® Tucker then observed that racial prejudice,
which his Massachusetts correspondents had noted existed there, was far
worse in Virginia because it had been reinforced by slavery. Slaveowners
in Virginia would “cheerfully concur in any feasible plan for the abolition
of” slavery, but there were numerous objections to such proposals. Vir-
ginians shared a “general opinion of their [blacks’] mental inferiority, and
an aversion to their corporeal distinctions from us . . .”; they feared “the
danger of granting them a practical admission to the rights of citizens” and
“the possibility of their becoming idle, dissipated, and finally a numerous
banditti. . . .”% Tucker pointed out that Virginians also feared the injury to
their agricultural economy from the loss of slave labor, and the “impracti-
cability, and perhaps the dangerous policy, of an attempt to colonize them
within the limits of the United States, or elsewhere.”

Tucker then mounted a concerted attack on proposals to require colo-
nization of freed blacks as a condition of emancipation. He specifically
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attacked Thomas Jefferson’s colonization proposal—which had consider-
able support among antislavery forces in Virginia, he thought—as com-
pletely impractical. According to Tucker’s calculations, even colonization
within the United States would be too expensive to permit more than a
small fraction of the eight hundred thousand slaves to be colonized an-
nually, and so the remaining black population, which Tucker explained
was growing rapidly, would “continually encrease” despite colonization.®
Tucker pointed out to Belknap that the “negroes . . . fertility and increase
isimmense.” He compared this situation with Benjamin Franklin’s data on
population growth. Tucker asserted that black population would increase
faster than white population. In his view, Franklin’s assertions that slave
population would not grow without imports were wrong for the Ameri-
can slave states. Besides, colonization would be inhumane, leading to hard-
ships and destruction of the blacks, and this would be especially true of
trying to send blacks to “their native country,” which could require “the
most cruel oppression” to effect.®

Thus, twenty years before the founding of the American Colonization
Society, a leading, ardent, and thoughtful Southern antislavery advocate
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flatly rejected the practicality of colonization. None of Tucker’s Massa-
chusetts readers thought that colonization was feasible either. To the con-
trary, Judge James Sullivan of the Massachusetts Supreme Judicial Court
(later attorney general and governor of Massachusetts) indicated that he
was very familiar with Jefferson’s views on colonization and emancipation,
and that he had personally told Jefferson that colonization was unwork-
able.” But Tucker’s correspondents did not claim as a result that finding
a means to render abolition socially acceptable in Virginia was politically
unnecessary; some instead expressed skepticism that there was any way to
abolish slavery in Virginia.

Tucker himself concluded that because colonization was impracticable,
other means must be found to solve the problem of white unwillingness to
accept African Americans in society. In his view, there were three possible
choices regarding slavery: incorporation of blacks into society, freedom
without “any participation of civil rights,” or “retain them in slavery.”
If blacks were inferior, Tucker said, then the white population could be
“depress[ed]” by their elevation. Moreover, an effort at incorporation
could in any event be frustrated by “prejudices too deeply rooted to be
eradicated,” which might lead to a “civil war.” Tucker then sought his
Massachusetts correspondents’ opinions on his proposed approach to abo-
lition, which relied on long-term denial of civil rights to blacks.”

Tucker concluded that a majority of Virginia whites would be unwill-
ing to accept any form of emancipation of slaves that led to equality for
African Americans or created potential social costs for remaining slave-
holders such as increased poor relief or added crime. Therefore, his plan
proposed that blacks be stripped of all civil rights during the entire eman-
cipation process to minimize the perceived free black threat to the white
majority. He thought that if his proposal completely denied civil rights
to blacks, this would encourage them to resettle elsewhere, but he op-
posed conditioning emancipation on resettlement, unlike Jefferson. James
Sullivan criticized Tucker’s proposed denial of civil rights as politically
unworkable, and apparently believed that there was no practical system
that would lead to gradual abolition without unacceptable social costs to
blacks, whites, or both. Sullivan argued that nothing could be done to
change the current status of slaves without unacceptable costs to them or
disruption to society, but that instead they should be educated for several
generations before any effort was undertaken to change their status. John
Adams’s comments generally agreed with Sullivan’s conclusion.

But Tucker’s diligent efforts to find a way to make abolition palatable
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to the Virginia legislature were wholly unavailing. When he presented his
plan to the legislature, it was rejected without debate, and Tucker received
a perfunctory letter of thanks for his efforts. After the plan’s rejection, on
August 13, 1797, Tucker wrote bitterly to Belknap, noting that none of the
legislators even appeared to have read his proposal before rejecting it. He
had “endeavoured to lull avarice itself to sleep” by making the proposal as
gradual as possible, but “[n]Jobody was prepared to meet the blind fury of
the enemies of freedom.” True, at the time the legislature had been split
over a federal political issue, and either side would “probably” have been
weakened “among its partizans” by a willingness to entertain a slavery
proposal. But, he cautioned, “when I thus express myself, I must be under-
stood as not cherishing the smallest hope of advancing a cause so dear to
me as the abolition of slavery. Actual suffering will one day, perhaps, open
the oppressors’ eyes. Till that happens, they will shut their ears against
argument.”® The rejection of Tucker’s plan was the death knell for volun-
tary slavery abolition not only in Virginia, but throughout the slave South.
For the next thirty years, succeeding Virginia legislatures viewed slavery as
a long-term institution, and other slave states took the same approach.

In one of history’s ironies, not long after Tucker wrote to Belknap
about his plan’s rejection, Vice President Thomas Jefferson wrote from
Monticello to Tucker thanking him for a copy of his plan, which Tucker
had sent him. Jefferson had done nothing to support Tucker’s plan or any
concrete alternative proposal that knowledgeable contemporaries deemed
workable. But Jefferson disagreed with Tucker’s emancipation proposal
because he insisted that emancipation must be followed by colonization,
writing that “as to the mode of emancipation, I am satisfied that it must
be a matter of compromise between the passions, the prejudices, and the
real difficulties which will each have their weight in that operation.” Jeffer-
son continued that if the work of emancipation and colonization was not
quickly begun, in view of the Santo Domingo uprising, “the first chapter
of that history,” and European revolutionary currents, “the day which
begins our combustion must be near at hand.” “If something is not done,
& soon done, we shall be the murderers of our own children.”%

The Tucker-Massachusetts correspondence, and the fate of Tucker’s
carefully designed plan, showed that well before the purchase of Louisiana,
anyone who made reasonable efforts to understand the politics of slavery
would have been forced to conclude that unless effective federal action was
taken to contain slavery, it would continue to grow in response to world
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market demand for slave-labor products. To avoid that result, antislavery
forces would need to confront the territorial expansion of slavery.

NEW STATE AND TERRITORIAL CREATION

As early as 1790, Congress began to admit new slave states and territories
with almost no Northern opposition. Congressional action in 1790 to cre-
ate the territory that included the North Carolina cession, the Southwest
Territory, set a pattern for the creation of new territories by Congress dur-
ing the 1790s and into the 1800s. Typically, Congress provided that such
new territory would be governed as provided in the Northwest Ordinance
of 1787, and then added provisions of local concern, such as the protection
of various existing land claims in the case of the North Carolina cession. In
creating the Southwest Territory, Congress also in effect agreed to except
the territory from the operations of the Northwest Ordinance’s slavery
prohibition.” This pattern of uncontested action supports the inference
that contemporaries accepted that Congress had power to control slavery
in the territories.®

The pattern of legislation for admitting new states was different, how-
ever. In the case of Vermont and Kentucky, the states were admitted as
“new and entire” members of the Union, without any attempt to describe
or limit their authorities.”” As Henry Clay later noted, the admission of the
two states seems to have been informally linked, because the equal size of
their House of Representatives representation was established in one stat-
ute, and it maintained the sectional balance of power that delegates to the
Constitutional Convention had clearly been concerned to maintain.*®

The formal effect of the statehood admission formula chosen for Ken-
tucky and Vermont was that the new states had popular sovereignty over
slavery. But as a political matter, it was widely expected that Vermont
would be a free state, as had been envisioned by its constitution in 1777.
It was also anticipated that Kentucky, which was carved out of Virginia,
would become a slave state. As historian John Craig Hammond found,
local sentiment in Kentucky overwhelmingly favored slavery, and there
were a considerable number of slaves there before the state was admitted
to the Union.*”

Tennessee, admitted as the next state in 1796, was also expected to be a
slave state based on the fact that slavery had existed there since it became
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United States territory. Tennessee was the first state created from a prior
United States territory, and was explicitly admitted on an “equal foot-
ing with the original States, in all respects whatever” with other states. In
historical context, this meant, among other things, that Tennessee had full
authority over slavery. But this use of “equal footing” contradicted the use
of the term in the Northwest Ordinance, where “equal footing” did not
include popular sovereignty over slavery. No challenge was made to Ten-
nessee’s admission where any aspect of slavery’s growth was concerned.
Although by 1796 nearly every state had barred foreign slave imports, there
was no effort in Congress to bar slave imports to Tennessee, or to seek
gradual abolition there.

The almost complete indifference of Northern congressmen to the ex-
tension of slavery to Tennessee was strikingly symbolized by one of the
very few references to slavery during debate over its admission. Represen-
tative (and later Senator) Theodore Sedgwick of Massachusetts expressed
surprise that there were slaves in the Southwest Territory, the area that was
to become Tennessee, because he mistakenly thought that the Northwest
Ordinance’s slavery bar had applied to it. Sedgwick’s comments show that
he was unaware that that the Southwest Territory had been excepted from
the operation of the slavery bar of the ordinance in 1790, though he had
been a member of Congress when that happened.™

But although slavery extension was not an issue during the Tennessee
admission debate, there was a major fight in the House of Representa-
tives over the admission of Tennessee that is very informative about the
underlying structure of early Republic politics. Like the 1796 presidential
election, Tennessee’s admission in 1796 quite likely was based largely on
sectional considerations. In the House vote to accept the report favoring
Tennessee admission, in May 1796, every congressional state delegation
that gave majority support to Tennessee’s admission represented a state
that several months later supported Thomas Jefferson for president. Every
state delegation whose majority opposed Tennessee’s admission soon sup-
ported John Adams for president.” In the admission debate, the House
majority led by James Madison brusquely shouldered aside arguments that
Tennesseans had intentionally conducted a fraudulent population count,
and that they were not entitled by the Northwest Ordinance to be auto-
matically admitted as a state without any conditions simply because they
claimed sixty thousand residents, even if their state constitution was defec-
tive in various respects.™
The 1796 presidential election itself “laid bare once more the nation’s
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sectional divisions.”* In that election, Thomas Jefferson became vice pres-
ident rather than president because he fell three votes short of John Adams
in the Electoral College. Both candidates received a largely sectional vote
(a pattern relatively similar to that of the equally sectional 1800 presidential
election). Jefferson did not win a single Electoral College vote in the north
outside Pennsylvania.

Congress’s continued lack of interest in barring slavery expansion was
reflected in 1798 congressional action regarding the Mississippi Territory.
In the debate over the bill to create the Mississippi Territory (a cession
acquired finally from Spain by the 1795 Treaty of San Lorenzo), Congress
refused by a very large majority to impose a ban on slavery in the territory.
An amendment to ban slavery there offered by Representative George
Thatcher of Massachusetts was supported by a total of twelve representa-
tives (out of 105 members). No recorded vote was taken on the amend-
ment."* This was the last congressional effort to bar slavery east of the
Mississippi.” A sectional argument was prominent in this debate—that
just as the Northwest Territory was reserved de facto to New England, so
it was reasonable that southerners should be able to settle Mississippi Ter-
ritory, which they could not do if slavery was banned there.”

Congress agreed to bar slave imports from outside the United States
into the Mississippi Territory, but this restriction was directed at the for-
eign source of the slaves, not at depriving the territory of a supply of
new slaves, because the necessary slaves could readily be imported from
within the United States. Several slave state representatives advocated
permission for domestic slave imports as a means of pursuing diffusion
to protect slaveowners against rebellions, echoing Jefferson’s concerns.™”
In reality, as historian W. E. B. Du Bois concluded, the foreign import
ban may have been imposed primarily to improve the economic position
of domestic slave traders, notably South Carolinians, by protecting them
from competition, though it also reflected slave-rebellion fears stemming
from the bloody Santo Domingo revolt.”® The result was that a very large
congressional majority supported or acquiesced in the growth of slavery in
Mississippi Territory, as long as it could be settled with “safe” slaves.

The Mississippi Territory ban on importing foreign slaves was inef-
fective.” Its provisions essentially made it unenforceable. There were no
criminal penalties provided by the statute for illegal importation, an omis-
sion that by itself made it likely that smuggling would occur if market
conditions made it profitable. And the statute’s provision for civil anti-
smuggling enforcement in territorial courts by citizens was unlikely to
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be effective, because the statute would be practically unenforceable unless
territorial residents themselves decided that foreign slave imports should
be prevented."™

“LOUISIANA IS TO BE A FIELD OF BLOOD?”:
THE LOUISIANA PURCHASE, REPUBLICAN
EXPANSION, AND SLAVERY

It was the 1804—5 debate over the Louisiana Purchase and the related dis-
pute over organization of the territory that brought to a head both old and
new concerns surrounding the growth of slavery during national expan-

jass

sion.™ President Thomas Jefferson saw the acquisition of New Orleans
and control of Mississippi River navigation as a major national and in-
ternational issue. In addressing it, he wanted to avoid a change in United
States policy toward Europe and to avoid military action if possible, but
he also wanted to obtain at least the core of the Louisiana territory for
the United States, which would necessarily raise the question of slavery’s
status there. At the beginning of the controversy over Louisiana, Jefferson
had to mesh his republican approach to expansion with geopolitical reali-
ties and domestic political pressures for action on Louisiana.

Jefferson’s purchase of Louisiana began in part as what he perceived as
a form of national defense, because he believed that it was unacceptable
for the United States to have France as a long-term territorial neighbor
controlling New Orleans and thus Mississippi River navigation. He wrote
to his minister to France, Robert Livingston, in the spring of 1803 that
“the session of Louisiana . . . by Spain to France works most sorely on the
U.S. ... It compleatly reverses all the political relations of the U.S. and
will form a new epoch in our political course.” Jefferson saw New Orleans,
a term he apparently used to refer to both the city and its surrounding ter-
ritory, as a fertile area that “will ere long yield more than half of our whole
produce and contain more than half our inhabitants.”

Jefferson added that whatever country possessed New Orleans would
become the “natural and habitual enemy” of the United States. “The day
that France takes possession of N. Orleans . . . we must marry ourselves
to the British fleet and nation,” joining Britain in an effort to control the
Atlantic Ocean.™ Jefferson was not alone in regarding French control of
Louisiana as a national calamity: a Charleston, South Carolina, Federalist
newspapet, the Courier, announced that French possession of the territory

214



FROM CONSTITUTION TO REPUBLICAN EMPIRE

would lead to “the dismemberment of [the American| empire, and the
dissolution of our union thereby being affected [sic].”™

Jefferson was also under intense political pressure to make the purchase
to avoid military action over Louisiana. Many Americans shared Alexan-
der Hamilton’s view that Louisiana should be taken from France by force
if necessary, but Jefferson and the Republicans opposed such action.”™ Re-
publican opposition was based in part on traditional concerns about the
danger to civil society if American military power increased, such as those
expressed by New York senator De Witt Clinton. But it was also based
on the broader Jeffersonian view that creating a republican “empire of
liberty” must occur without force or coercion, through “pacific and open
negociation” that would lead to freely chosen association between Ameri-
cans and new territories."s

In the event, Napoleon was willing to sell, cheaply, far more territory
than Jefferson had originally planned to buy. The United States was also
likely to be able to acquire Louisiana without facing powerful conflicting
claims to it. By 1803, the major European empires were steadily withdraw-
ing from the eastern half of the North American mainland as a scene of
imperial contest.”

Thus the residents of the new territory created from the Louisiana Pur-
chase were for the most part probably going to have to live with the gov-
ernment the United States chose to give them. Jefferson’s negotiators, who
included Robert Livingston, brother of Louisiana leader Edward Livings-
ton, made accepting this unpleasant reality much easier for local residents
by using the existence of slavery in Louisiana as a principal reason why
France should sell the territory to the United States. Livingston argued
that the United States could supply the territory with slaves to aid further
settlement while France could not: “[S]lavery alone can fertilize those col-
onies, and slaves cannot be procured but at great expense. . . . How would
the possession of Louisiana be useful to [France]?”"”

Remarkably, Livingston had been assured in an extensive analysis writ-
ten by former PAS official Tench Coxe that permitting increased slavery
in the southern United States would not mean an increased risk of re-
bellion.”™ As Secretary of State Madison’s treaty-negotiating instructions
required, Jefferson’s negotiators agreed with France to respect all existing
property rights of the residents, which was commonly understood to in-
clude their slaves, and agreed that residents should be “incorporated in the
Union of the United States as soon as possible.”

A very significant part of the popularity of the Louisiana Purchase was
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based on the general enthusiasm arising from the belief that such a vast
new territory promised a massive new source of wealth to the American
people.”™ As the Charleston Courier, which had earlier advocated military
annexation of Louisiana, said: “The mind of man can scarcely prescribe
bounds to the probable greatness and glories of a vast nation, extending
from the Atlantic to the Pacific ocean.” " These bright golden dreams had
a specific focus in the slave states. Based on the course of negotiations and
the terms of the treaty dictated by the Jefferson administration, which
France accepted virtually without change, many Americans in those states
eagerly anticipated that Louisiana would become slave territory.

South Carolinians in particular were so excited about the expansion of
America’s empire that their legislature agreed to reopen the South Carolina
slave trade in anticipation of the creation of the new territory. As historian
Jed H. Shugerman argues persuasively, major reasons for the reopening of
the slave trade were the prospect of increased business for the Charleston
slave trade and the ability of Carolinians to invest in Louisiana slave planta-
tion property. Accordingly, South Carolinians—especially the largely Re-
publican back-country representatives in the legislature—sharply changed
their positions on the desirability of permitting slave imports once the
Louisiana Purchase was clearly in prospect.™

In view of its promises of great wealth and sharply increased national
security, the proposed purchase was enormously popular, but a hardy band
of New England Federalists nevertheless fought an obviously losing battle
against it. Federalist opposition to the purchase treaty was based in part on
“Country party” concerns about fiscal imprudence, national overexten-
sion, and the consequent need for a standing army, but also in significant
part on concerns over loss of Northern political influence. The treaty’s ar-
ticle 3 “incorporation” provision was commonly understood to guarantee
that Louisiana would be granted statehood, but the treaty hedged about
when and how this would occur. Federalist treaty opponents such as Sena-
tor Uriah Tracy of Connecticut opposed it on the basis that the Constitu-
tion was a compact among the original states, so that a treaty could not
constitutionally authorize Congress to admit a new state from foreign ter-
ritory by majority vote.” Tracy admitted that the underlying basis for his
opposition was that “the relative strength which this admission [of Loui-
siana territory]| gives to a Southern and Western interest, is contradictory
to the principles of our original Union.”™
By 1803, Rufus King had served as a United States senator from New
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York and as ambassador to Great Britain. He had returned to the United
States as a private citizen but remained a prominent political figure. King
objected to the purchase on largely sectional political grounds. It would
create new states where the three-fifths clause would apply, which con-
flicted with King’s view that the three-fifths clause should not apply to
any jurisdiction that was not part of the original states. King wrote to
Senator Timothy Pickering of Massachusetts that the free states had “in-
judiciously” agreed to the three-fifths clause because “taxation and repre-
sentation are inseparable” and because they had mistakenly believed that
direct taxation would finance the government. King suggested that per-
haps the Constitution should be amended on that point.”* The fact that
there was no prospect of success whatsoever for such an amendment may
suggest either that King’s political judgment was flawed or that he thought
opposition to the three-fifths clause would just be good politics. Pickering
adopted King’s reasoning when he objected to the purchase on the ground
that Louisiana would chiefly employ slave labor, and that the sectional
political balance would therefore be altered.” Such advocacy of the need
to maintain a sectional balance of power, also expressed vociferously by
Josiah Quincy, Jr., during the Louisiana Purchase debate, was dismissed as
“reactionary” by Republicans at the time.™

Treaty opponents lost the 1803 vote on the treaty by a wide margin, since
the treaty divided even Northern congressmen. The Senate supported the
treaty by a vote of 24—7, and on the critical vote on treaty funding, the
Senate voted 26—s5 in favor. Funding opponents were Federalist senators
from three Northern states, about half the senate Federalists.”” Virtually
all the House of Representatives opposition to the treaty came from New
England, and even its representatives were divided on the issue.”® Alexan-
der Hamilton supported the treaty, and its popularity contributed to the
decline of the Federalist Party as a whole to “sectional impotence.”" But
congressional agreement on the treaty meant that Jefferson and Congress
had to confront territorial organization issues, including slavery.

Strong support for slavery expansion in Louisiana existed in slave states
such as South Carolina and Virginia. Opposition to its expansion had
formed part of the basis for Northern opposition to the treaty. Historian
John Craig Hammond shows that there was also strong local support in
Louisiana for the continuation and expansion of slavery there.”* In plan-
ning the proposed territorial government, Jefferson supported the con-
tinuation and expansion of slavery in Louisiana, but a significant number
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of congressmen had different views. Congress’s views about the proper
structure for government of the new territory were also markedly differ-
ent from Jefferson’s.””

As noted, Jefferson’s and Madison’s instructions to the negotiators with
France guaranteed the continuation of slavery in the territory by requir-
ing the preservation of existing rights. Jefferson intended that only whites
would be citizens of Louisiana, despite his awareness of the presence of
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some 1,500 free blacks there.’s> He made sure that senators understood that
he warmly supported his proposal that part of the territory be used to
resettle Indians (who would be self-governed under his proposal), and to
segregate them from whites.” But despite Jefferson’s continuing rhetorical
support for slave colonization, he did not propose the use of any part of the
vast purchase territory for that purpose.

Jefferson proposed that it be permissible for slaves to be imported into
Louisiana from parts of the United States that had banned foreign slave im-
ports (so that only “safe” creoles would be imported to Louisiana).” It may
be that, as historian William Freehling concludes, Jefferson had by then
shifted his thinking and sincerely believed in diffusion as a form of enlight-
ened slavery policy. But as Freehling notes, Jefferson apparently always
thought that diffusion must be followed by colonization before abolition
could occur.” This condition meant that as a practical matter abolition
would never occur, particularly in Louisiana. Thus Jefferson envisioned
Louisiana as a white man’s republic, where slavery expansion using “safe”

slaves would have been left to local choice.®*

But some congressmen fa-
vored a different policy.

In considering the territorial government issue, the Senate debated and
rejected an amendment by Senator James Hillhouse of Connecticut that
would have led to very gradual abolition of slavery in Louisiana. The 1711
vote against this Hillhouse proposal is instructive about slavery expan-
sion politics, since it failed because both Republicans and Federalists from
Northern states split almost evenly on it, while slave state senators vir-
tually all voted against it. Antislavery advocates thought that Louisiana’s
purchase offered a grim prospect for slaves. As one said: “It may be added
that Louisiana is to be a field of blood before it is cultivated; and indeed a
field of blood while it is cultivated.”’s” But Northern senators who went on
to acclaim as antislavery leaders, such as John Quincy Adams, voted against
the proposal. In a comment that was probably typical of the sentiments
of many Northern citizens, Adams explained that “slavery in a normal

sense is an evil; but as connected with commerce it has important uses.”"*
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Nearly two-thirds of the Northern votes against the proposal were cast by
senators from states that had already undertaken abolition, suggesting that
countervailing considerations, such as support for vested rights or local
freedom of choice, were influential in this vote.™

The Senate then agreed instead to prohibit foreign slave imports to
Louisiana, and restricted domestic imports except when slaves accompa-
nied bona fide new residents and had been imported prior to 1798 (thus
being “safe”). The Senate action reflected widespread congressional fears
about insurrections that might result from the growth of the American
slave population, and about the potentially dangerous effects of permitting
slave imports from areas such as the West Indies. The dominant concern of
senators was to prevent “another Santo Domingo,” not to end slavery. The
foreign slave-import ban passed by a very large majority, as many senators,
including slave state senators, changed sides from their vote on gradual
abolition. There were several factors that contributed to the creation of a
broad coalition supporting this goal.

Several Southern and western senators advocated limiting slave imports
to domestic imports as a policy that would diminish the risk of slave rebel-
lions, serving as a “pressure valve for the East” that, some of them hoped,
would perhaps also lead to better conditions for slaves and possible fu-
ture emancipation.”® Clearly, in the short run, they believed that diffusion
would increase security for American slaveowners in states outside Loui-
siana.” Even South Carolina in reopening its trade had barred slaves from
the West Indies, recognizing the security risks of foreign importation from

142

those areas.™ Senators also sought by the bar to prevent South Carolina’s
slave-trade reopening from becoming a general reopening of the African
trade to the United States (which it effectively became, despite the Senate’s
efforts). But despite broad support for Louisiana slave-import restrictions,
concerns were raised about their enforceability during the Senate debate.
Senator Samuel Smith of Maryland predicted during the debate on
the Hillhouse proposal that the proposed import ban—and the require-
ment that new slaves be accompanied by masters who intended to reside
in Louisiana—would be unenforceable and would cause a local rebellion:
“the local people will not submit to it. I[t] will render a standing army
necessary.”™ There was no Senate support for a standing army to enforce
antislavery provisions, and such a policy would have violated the basic
tenets of Jefferson’s concept of republican expansion in any event. If Sena-
tor Smith was correct, Congress would eventually have to abandon its ef-
fort to control slavery in Louisiana. But Senate policy divisions about the
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organization of Louisiana were not limited to the issue of slavery. The
Senate also disagreed with Jefferson about the proper form of territorial
government there.™*

Jefferson’s proposed temporary government for the Louisiana area was
essentially a presidential dictatorship, in which he or his appointees would
appoint all of the significant territorial officials, who in turn would ad-
minister the territory without a legislature. Even white residents would be
denied jury-trial rights in all but capital cases, and would lack any voting
or other basic civil rights. This form of government followed logically
from Jefferson’s patronizing view that Louisianans were “as yet incapable
of self-government as children. . . .”™s

Many congressmen were unhappy with Jefferson’s proposed departure
from the Northwest Territory model for territorial organization in favor
of a markedly more “colonial” government. Jefferson’s proposal violated
republican principles as Northern congressmen like John Quincy Adams
understood them, because residents would have had no role in the territo-
rial government and would have been deprived of many civil rights. One
senator described the administration’s proposal as a “military despotism,”
another as a “system of tyranny.” But, like Jefferson, many congressmen
did not trust Louisianans to run their own government or to make prudent
decisions in the national interest if they did. Repeated efforts to alter the
Louisiana government-organization bill to permit the election of members
of a territorial legislative council were defeated. Louisiana residents were
to be denied the right of suffrage entirely.

The Senate divided sharply over whether Louisiana residents should
have the right of jury trial not just in capital cases but in all criminal cases,
but even there the Senate ultimately accepted the administration position.
A majority of the Senate also agreed that no free black should be permit-

5 Since territorial residents were

ted to serve on a jury in the territory.
already denied the right of suffrage, the denial of jury-service rights to
free blacks amounted to a complete denial of key civil rights to free blacks
in the territory, which was entirely consistent with Jefferson’s proposal to
deny citizenship to blacks there. Congress intended Louisiana to be a white
man’s republic.

The sharp controversy in Congress about territorial government orga-
nization ultimately divided the House and Senate.”” The House adopted
a two-year time limit on the legislation, giving as its reason that it acted
“on account principally of the great powers conferred on the Executive”
by the bill.* The result was that a House-Senate conference provided that
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the legislation would not even go into effect until late in 1804, after that
year’s slave imports had been completed. And the operation of the tem-
porary government provisions was subject to a “sunset” provision: they
were limited to a term defined as one year plus any time remaining in a
subsequent session of Congress. These provisions may fairly be regarded
as designed to kill the legislation. The clear expectation of supporters of
the compromise was that the legislation would be reconsidered by the next
Congress, and would not become operative law. The act’s slavery restric-
tion was repealed within months after it took effect, so that it had no prac-
tical effect whatsoever.

Predictably, local residents of Louisiana Territory were unhappy about
the new law. Both the law’s governance provisions and its restrictions on
slavery were deemed unacceptable by local interests. Historian John Craig
Hammond argues that local opposition meant that the federal government
was powerless to do anything but repeal it."* But the circumstances of the
law’s adoption and revision suggest an alternative possibility.

Before Congress reconsidered the legislation, a delegation of Louisian-
ans had visited Congress and various administration officials in Washing-
ton to discuss their objections to the law. Senator William Plumer’s notes
of his meeting with the Louisianans state that they were “gentlemen of
the first respectability” who “resemble[d] New England men more than
the Virginians.” Plumer’s notes contain no reference to the Louisianans’
having raised the subject of slavery, but say they instead complained of
the lack of a representative government and incompetent Jeffersonian ad-
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ministrators.”° Jefferson met with the Louisiana representatives but took a
hands-off position, claiming that the territorial issue was up to Congress,
and then formally requested that Congress consider their complaints.

A House committee reported on January 25, 1805, concerning the com-
plaints of the citizens of Louisiana. Representative John Randolph of
Virginia presented the report, which concluded that there were only two
ways to get people situated as the Louisianans were to obey: force and
affection. He continued by expounding the republican theory of expan-
sion: the use of force is “repugnant to all our principles and institutions
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of Government.”"' The committee therefore recommended that residents
of the territory should be permitted to make their own “internal govern-
ment regulations,” a phrase that at the time was commonly understood to
include local control over slavery, but also recommended that Congress
continue the bar on foreign slave imports.

The Senate reconsidered the territorial issue based on a bill introduced
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by Senator William Branch Giles of Virginia, Jefferson’s de facto Senate
floor leader. The Giles bill contained no domestic slave-trade restriction,
and an ineffectual foreign slave-trade restriction (since, among other things,
slaves imported through South Carolina could then be sold into Louisiana),
but also provided a Northwest Ordinance—style government for the terri-
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tory."* The new Orleans territory government finally adopted in March
1805 was modeled directly on that of Mississippi Territory, thus following
the more liberal Northwest Ordinance governance model, but exempted
the Orleans territory from the slavery bar of the Northwest Ordinance.
Territorial officials interpreted this exemption as a repeal of the 1804 tem-
porary legislation’s bar on domestic slave trading (that is, the importation
of slaves from other parts of the United States into Orleans territory).
At the same time, Congress adopted legislation organizing the remainder
of the Louisiana Purchase into a new Louisiana Territory. There, slavery
would continue to be legal because it had been legal under prior law, and
the Louisiana Territory legislation made no effort to change this. It seems
likely that the Louisiana Territory legislation would have permitted at least
the importation of domestic slaves to that territory as well.™s?

In the final Louisiana territorial-government legislation, Congress and
Jefferson had opened the floodgates to southwestern slavery. Contempo-
raries seem to have agreed that the federal government had the constitu-
tional power to bar slavery (with compensation for existing slaves) and
slave imports in the territory of Louisiana, and there was little doubt that it
had the necessary power to enforce its decision to do so over local opposi-
tion. But the federal government lacked the political desire to take the un-
palatable law-enforcement steps necessary to impose its will on recalcitrant
local residents by subjecting them to a “colonial” government in the face of
their desire for more slaves, and the equally strong desire of existing slave
state residents such as those in South Carolina to trade slaves to Louisiana
and to invest in slavery there. Americans’ avid pursuit of this rich new ter-
ritory while employing the ideal of “republican” expansion as a means of
governance inevitably entailed the growth of western slavery.

As their dreams of state and federal antislavery action collapsed in the
face of early westward expansion, abolitionists knew they faced a daunting
task. By 1804, a leading Northern abolitionist anticipated that abolition
might take one hundred years or more, “though every fair exertion shall
be made. . . .”"* Before the 1808 foreign slave-trade prohibition went into
force, acting with broad congressional support or acquiescence from all re-
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gions, the federal government had permitted slavery to become established
irreversibly in the southwest. During the founding generation, the Con-
stitution’s text and political structure had successfully protected slavery’s
market-driven expansion. In a country governed by such a constitution, a
national political commitment to Jeffersonian republican expansion made
slavery’s southwestward movement virtually unstoppable.
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THE MISSOURI COMPACT
AND THE RULE OF LAW

The Missouri controversy of 1819—21 was a titanic economic and political
struggle between America’s sections over their westward expansion. Their
dispute placed slavery in a clash with an emerging free-labor ideology. In
1820, Congress agreed to admit Maine as a state, permitted Missouri to
draft a constitution without a slavery restriction, and provided that slavery
would be “forever prohibited” in territory within the Louisiana Purchase
and above 36"30” north latitude but outside the state of Missouri.’ The
PAS declared that in that compromise for “the first time” Congress had
given “a solemn and deliberate sanction” to “the continuance of domestic
slavery.”> Recognizing slavery as a long-term national institution, the first
Missouri compromise formally divided parts of the West into free and
slave territory.

But the combatants saw the stakes as higher still: they were fighting over
the nation’s identity and long-term national political control. As Senator
Rufus King of New York wrote in a letter to his son, the Missouri com-
promise would “settle[ | forever the dominion of the Union . . .”? Even
after the slave/free territory partition, the dispute was not over. After it
was reopened, a second 1821 compromise provided that Missouri would
only be admitted when the president determined that it had agreed that
neither its state constitution nor any of its laws would be construed in a
manner that would violate the Constitution’s P&I clause.*

Despite two years of struggle, these agreements temporarily resolved
only the controversy’s economic dimension. The deeper political and con-
stitutional contest ended in stalemate when neither side proved willing to
risk civil war. That stalemate created a fragile equilibrium that thoughtful
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politicians recognized had transformed the Constitution into a sectional
“compact” on slavery, since the Constitution lacked the essential elements
of a rule of law—agreed-upon moral foundations, allocations of political
authority between levels of government, and judicial dispute resolution—
where slavery was concerned.’

The compromise resulted from the collapse of the Northern state co-
alition opposed to slavery expansion when critical members abandoned
it, and this chapter considers in detail their reasons for defection. Defec-
tors included New York Bucktail Republicans led by Martin Van Buren,
strongly antislavery Northern politicians such as Senator Jonathan Rob-
erts of Pennsylvania, and others such as Pennsylvania representative Henry
Baldwin. Forced to choose, these leading “doughface” politicians sup-
ported compromise based on principles they saw as critical to preserving a
federal republican union.

The Constitution and its history served as a focal point for congressio-
nal debate over Missouri, but the Constitution’s provisions for judicially
resolving disputes played no part in resolving the Missouri issues. There
were no federal-court precedents interpreting the Constitution or the law
of slavery regarded widely enough as relevant and controlling to provide
meaningful guidance. The Supreme Court’s views on congressional power
over slavery were uncertain, and its authority to resolve finally such an is-
sue was widely questioned. Proposals for judicial resolution of the consti-
tutional issues that divided the combatants were dismissed by both sides.

More troubling still, the controversy led to the clear articulation of a
constitutional antinomy—two utterly irreconcilable visions of the moral
foundations of America and its constitution. The terms of the debate over
national identity had changed profoundly since the 1780s. One vision, ad-
vanced by leading senators such as Rufus King, saw the Constitution as
grounded on and subordinate to a “higher law” whose source was moral
or religious, creating a unified, morally transcendent nation.® In their view,
the Constitution contained a mandate to expand freedom by ending slav-
ery’s expansion.

For adherents of the other major moral vision, the Constitution was
founded on popular consent alone. Following Jefferson, advocates of this
strain of secular republicanism such as the Van Buren Bucktail Republi-
cans viewed the Constitution as a charter to expand freedom by broaden-
ing popular sovereignty. Human liberty was subject to decisions made by
republican governments, without regard to whether such decisions ex-
panded slavery or not. Their ideal nation was a federal union of states.

226



THE MISSOURI COMPACT AND THE RULE OF LAW

Another historically significant aspect of the sectional power struggle
over Missouri was a dispute that nominally concerned the right of black
Americans as citizens to emigrate to Missouri. But prominent Northern
antislavery leaders attacked Missouri’s original bar on black emigration to
Missouri not primarily to protect black rights, but instead in part because
they saw free-black emigration as an “evil” that must be borne by Mis-
souri in return for receiving the “benefits” of slavery. Key Northern states
moved to deny blacks political rights at home even as they advocated less
important rights for them in faraway Missouri. Northern antislavery ac-
tion during Missouri was ultimately based on free-labor ideology, which
challenged slavery as a repressive labor status but did not require any ef-
fort to equalize black rights, not on an inclusive republicanism, despite its
republican rhetoric.

T = CRE

Historians have explained the causes and consequences of the Missouri
controversy in markedly different ways.” Some historians see the debate
over slavery as concealing a struggle over more fundamental underlying
political, economic, or constitutional issues.® Against these arguments,
some recent historians have asserted that Missouri was at bottom a dispute
over the merits of slavery, which resulted from persistent struggles over
slavery in developing areas, or from Northern reaction to the growing
power of slavery, including resentment of slavery’s growing incursions
into Northern states’ “separate sphere.”

Historian Peter Onuf argues instead that antebellum sectional conflict
was not a product of “fundamentally different social systems” or differ-
ences in morality but was instead “integral to the original conception and
construction of the federal system.” Federalists argued that the pursuit of
interest would lead toward greater union, but they relied on a contingent,
expanding Union to dissolve sectional differences. When political devel-
opments threatened expansion, sectional differences would intensify and
become “essential.”

The history of the Missouri controversy supports Onuf’s analysis. The
Missouri struggle was at base a recurrence of sectional tensions that had
existed since the postrevolutionary period but had previously been sup-
pressed by the creation of the federal constitutional structure and by very
rapid national expansion. During the Missouri conflict, the basic condi-
tions supporting the recrudescence of sectional divisions were present.
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Before considering the controversy itself, it is necessary to have some ap-
preciation of the rapid and very disruptive changes in American social and
political conditions that were occurring in the years before the controversy
and continued while it was in progress.

THE CHANGING AMERICAN LANDSCAPE AND
THE MISSOURI CONTROVERSY

In late 1818, John Randolph of Roanoke, a Republican congressman from
Virginia and major slaveholder, wrote about his life in Virginia to his old
friend Harmanus Bleecker, a former New York congressman. Randolph
described the dramatic changes that were occurring in Virginia slavery in
heartfelt terms:

Salem lies about 20 miles to the South near the Roanoke [River].
It is on the great western road, along which the tide of emigration
pours its redundant flood, to the wide region that extends from the
Gulph of Mexico to the Missouri. Alibama is at present the loadstone
of attraction: Cotton, Money, Whiskey & as the means of obtain-

ing all those blessings, Slaves—the road is thronged with droves of
these wretches & the human carcase-butchers, who drive them on
the hoof to market & recall to memory Clarkson’s Prize Essay on
Slavery & the Slave trade, which I read upwards of thirty years ago.
One might almost fancy oneself on the road to Cal[a]bar. . . .»

The flood of postwar emigration was not confined to rivers of popula-
tion flowing from the Upper South to the Deep South and West. In late
1816, Rufus King wrote to a correspondent that “the Tide of Emigration
from every one of the New Eng[land] States, and especially from Ver-
mont, is very great—and it is a proof of good sense among the Emigrants;
for the exchange as respects climate and fertility of soil, are greatly on the
side of the western world. . . .”"

Economic pressure to emigrate westward was so powerful that even
in late 1819 during the Missouri controversy and in the midst of a major
economic depression, many continued to emigrate to the west, and to Mis-
souri in particular. Before it was clear whether Missouri would be admit-
ted as a state at all, the St. Louis Enquirer “reported that the immigration to
Missouri continued to be astonishingly great. It estimated that from thirty
to fifty wagons daily crossed the Mississippi at the various ferries, bringing
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in an average of from four to five hundred new settlers each day and that
‘[t]he emigrants . . . bring great numbers of slaves. . . )7

These accounts reflected aspects of a massive shift of American popula-
tion to the West, particularly in the years after 1815. All of the original At-
lantic coast states except New York lost population in relative terms during
the 1810—20 period, while the trans-Appalachian states experienced large
population increases. Virtually all of the western population growth above
natural increase was the result of westward movement by Americans, not
foreign immigration.

Other important demographic changes were also occurring in the re-
gional structure of the United States during this period. By 1820, the
North’s population was nearly 20 percent larger than that of the South.™
Population in the north central region grew exponentially, and was slightly
more than half as large as that of New England by 1820. States in the ex-
panding south central region grew at a lower average rate, but that rate was
still nearly twice the national average increase in population.™

The development of the south central region was largely fueled by use
of imported slave laborers such as those whose forced march John Ran-
dolph had observed. By 1820, the trans-Appalachian slave population had
exploded, at least doubling since 1810. By then, there were more than
350,000 slaves west of the Appalachians, or a population nearly the size of
Virginia’s entire 1810 slave population. The western slave population was
already 26 percent of the total population in the south central region in
1820, and the region had almost no free blacks. A new western slave world
was under rapid construction, its expansion fueled by the end of war with
Britain in 1815."

Much of the supply of new slaves to the southwest came from older
slaveholding areas. Illegal importation also played a role in the continued
growth of slavery, particularly in southwestern coastal states. Represen-
tative James Tallmadge, Jr., of New York claimed during House debate
in 1819 that it was a “well known fact” that fourteen thousand slaves had
been illegally imported the previous year. Tallmadge’s estimate had at least
some substance, as Congress’s decisions to tighten slave-import prohibi-
tion laws in 1818 and 1820 confirmed. Slave smuggling was not new. An-
tislavery forces had been fighting slave smuggling in violation of state or
federal laws systematically since at least 1805, and episodically since the
mid-1790s.7

These demographic shifts after 1810 resulted in an equally dramatic
transformation in the regional distribution of political power in Congress
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favoring the West. Between the 1810 and 1820 congressional reapportion-
ments, Ohio gained more seats in Congress than did New York, and actu-
ally became larger than Massachusetts. But slave state representation in the
House of Representatives fell only about 1 percent, from 43 percent to 42
percent, between 1810 and the 1820 census reapportionment. The slave-
holding states received a political representation premium in Congress
from slave population growth and the three-fifths clause; in the House it
was about 8 percent of total House seats as of 1820."

Although the slave state position in House representation remained
relatively stable, the balance of power in sectional representation in the
United States Senate had altered. In the Senate, between 1796 and 1818, the
free states either had voting parity with the slave states, or a one- to two-
state advantage. By late 1819, there were eleven free states and eleven slave
states. The admission of either Missouri or Maine to statehood without the
other would have adversely altered the Senate balance from the perspective
of one section or the other.®

During the years between the War of 1812 and the beginning of the Mis-
souri controversy, slavery debates often occurred at the state level. State
debates over legalizing slavery were largely confined to newly settling
states.” But before 1818, Congress refused to become involved in them.
Congress had rejected without serious debate all proposals to modify ap-
plication of the Northwest Ordinance to areas within the Northwest Ter-
ritory, whether territories or states.

The admission of new states and territories caused little controversy
over slavery through 1818. When Missouri was raised to second-class terri-
tory status, in 1812, only seventeen members of the House of Representa-
tives (out of 181) supported an effort by Representative Abner Lacock and
Representative (and future Senator) Jonathan Roberts of Pennsylvania to
bar importation of slaves to the territory.” Mississippi was admitted as a
slave state without serious dispute, while Indiana had been admitted in
1816 as a free state.

The first significant controversy over slavery during a state’s admission
concerned the 1818 admission of Illinois.>* The Illinois constitution was
a compromise between antislavery and proslavery forces that permitted
continued slavery in certain areas and grandfathered involuntary-servitude
agreements that amounted to de facto slavery.” The challenge to its ad-
mission led by Representative James Tallmadge, Jr., of New York, who
argued that the state constitution unduly protected slavery, nevertheless
lost overwhelmingly. Only 20 percent of the House, or one-third of the
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members from New England and Middle Atlantic states, supported Tall-
madge’s proposal.”

SECTIONAL ECONOMIC INTERESTS
IN WESTERN EXPANSION

The Missouri controversy began with a sharp preliminary skirmish during
February 1819 debate over amendments offered by Representatives Tall-
madge and John W. Taylor of New York to phase out slavery in Missouri
and Arkansas by barring the future importation of slaves and requiring
gradual abolition there. The two-year debate that ensued changed few if
any minds among legislators, but it was an extraordinarily important de-
bate nevertheless. The controversy unfolded under intense newspaper and
public scrutiny, which meant that congressmen believed that they had to
justify their positions to their constituents. The controversy was the first
truly “popular” American national debate over slavery.

Many congressmen believed that the Missouri bill would set an enor-
mously important precedent. Senator Jonathan Roberts of Pennsylvania
said: “There is no ground on which slavery can be extended in Missouri,
that will not apply to the whole region west of the Mississippi.”> But if
the Missouri debate was a “referendum on the meaning of America,” it is
essential to know precisely what was at stake there in order to understand
its results.?®

The political configuration on slavery restriction that had existed as late
as the debate over Illinois at the end of 1818 changed dramatically when
Representative Tallmadge offered his slavery restriction proposal during
consideration of Missouri’s statehood request in early 1819. Tallmadge’s
proposal had two parts: it barred importation of slaves into Missouri, and it
required that afterborn slave children be freed when they reached twenty-
five years of age.” On the first vote regarding Missouri and in the debate
on the creation of Arkansas Territory, which occurred nearly contempo-
raneously, Tallmadge’s proposal split the House along sharply sectional
lines, with approximately 9o percent of Northern members supporting
Tallmadge’s position. The level of support for the Tallmadge position thus
nearly tripled compared to the Illinois admission fight, increasing from
thirty-four votes to the consistent range of about ninety House votes
throughout the Missouri conflict.

What caused this dramatic increase in support? A critically important
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factor in causing the sharp division was that the 1819 antislavery proposals
disrupted the historical pattern of the regional geography of slavery and
freedom.* The crucial issue is why maintaining that pattern suddenly as-
sumed paramount importance during the Missouri controversy.

The Northwest Ordinance of 1787 had implicitly divided the country
into zones of slavery and freedom using the Ohio River as a boundary.
(See chapter 4.) The slave or free development of trans-Appalachian states
had largely followed that division through 1818. Some, perhaps even many,
congressmen therefore anticipated that that pattern would continue, and
that areas south of the Ohio River line (extended westward) might become
slave territory, while areas north of that line would become free territory.
That expectation formed part of Representative Taylor’s justification for
his restrictionist position on Missouri: “Missouri lies in the same latitude
[as other parts of the Northwest Territory]. Its soil, productions and cli-
mate are the same, and the same principles of government should be ap-
plied toit.”* In explaining why he agreed to support the Southern position
on Arkansas, a swing voter, Federalist Representative Ezekiel Whitman of
Massachusetts (who had voted with Tallmadge to oppose Illinois admis-
sion), said that he thought that an equitable division of territory among
slave and free states had been the traditional pattern, and that that should
continue.’ But either restriction in Arkansas Territory or the absence of
restriction in Missouri would upset the historic pattern. Efforts were made
to upset it for the first time during the Missouri controversy because for
the first time the national debates over slavery expansion concerned ter-
ritory that large numbers of Northern free settlers and slaveholders both
wanted to settle.

Representative Taylor argued during the Missouri and Arkansas debates
that an increasing collision was occurring between Northern and Southern
white settlement as settlers from different sections began to cross paths
more frequently in the West. He asserted that the spread of slavery would
exclude Northern emigrants from settlement. He contended that it was
unfair for Arkansas Territory, which contained extensive potential cotton
lands, to be reserved to Southern slaveholding emigrants, since North-
ern emigrants deserved the opportunity to grow cotton as well. But free
Northern settlers would be deprived of that opportunity if slavery were
permitted in Arkansas Territory, and “he saw no good reason why that
portion of the Union . . . should be excluded from participating in this
valuable species of agriculture.”

Taylor believed that exactly the same exclusion of Northern settlers
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would occur if Missouri were to become a slave state: “That such would
be the effect of allowing a free introduction of slaves, he had fully dem-
onstrated when the bill for the admission of Missouri was under consid-
eration.”” The consequence of exclusion, he said, would be to prevent
the large numbers of emigrants who had come into New York from the
“eastern hive” from migrating further to the west. Of these emigrants into
New York, he said: “Do you believe these people will settle in a territory
where they must take rank with negro slaves?”3* Taylor thus expressed two
related but distinct concerns about slavery’s advance: New York would
lose the economic “safety valve” provided by westward emigration, and its
citizens would lose economic opportunities to which they were entitled.

Taylor was not alone in expressing the belief that slavery extension
would block Northern free-settler migration. Senator Roberts of Penn-
sylvania made a very similar argument during Senate debate in 1820: “ad-
mit Missouri, a slaveholding State, without limitation, and you place the
citizens of the non-slaveholding States under an interdict, as to settlement,
that they cannot overcome.”* The editor of Niles Weekly Register, a widely
read publication on current affairs, took the same stance. He said in analyz-
ing the problem of slavery in Missouri: “‘The northern hive,” the New En-
gland states, will furnish few emigrants to the new state [if there is slavery
in Missouri|, and the European emigrant, we know, nine times in ten if a
farmer, seeks the country in which he expects to be treated like a man.”*
Senator David Morril of New Hampshire argued at length using historical
census data that “involuntary servitude discourages and impedes a white
population.”?

Leading slave state congressmen held precisely the same view about the
relationship between legalizing slavery and settlement patterns that Taylor
and Roberts did. Early in the Missouri debate a key slave state congress-
man, Representative Philip Barbour of Virginia, argued that for the slave
states, the issue of exclusion was a central concern. They believed that
barring slavery would have the effect of barring Southern emigration “in
almost every instance . . .,” which would be a “monstrous injustice.”*
Senator Nathaniel Macon of North Carolina agreed that the Northern
restrictionist position was a territorial grab that would unjustly exclude
southerners from the West.* Senator Ninian Edwards of Illinois expressed
the same view.

The very similar opinions about regional exclusion expressed by politi-
cians from all parts of the country strongly suggest that Glover Moore cor-
rectly describes the issue of regional exclusion as “one of the fundamental
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causes of the Missouri Controversy. . . .”* The fact that Congress’s deci-
sion about restriction would mean exclusion for settlers from one section
or the other meant that both the North and the South saw the Missouri
controversy as a “zero-sum game” where their expansion was concerned.
There is other evidence to support the conclusion that regional settlement
exclusion was at the heart of the sectional division over Missouri.* North-
ern representatives made a systematic, politically novel attack on both the
concept of slavery diffusion and national policies that created demand for
slaves.

Representative Taylor vigorously attacked Henry Clay’s position
against restriction, arguing that diffusion of slaves into the West as Clay
and other southerners advocated would expand slavery.# Central to Tay-
lor’s argument was his assertion that as a matter of economic logic, in-
creased slave demand would defeat antislavery law enforcement: “in vain
will you enact severe laws against the importation of slaves, if you create
for them an additional demand, by opening the western world to their
employment. While a negro man is bought in Africa for a few gewgaws or
abottle of whiskey, and sold at New Orleans for twelve or fifteen hundred
dollars, avarice will stimulate to the violation of your laws.”* A “new
and boundless” market for slaves would “double” the price of slaves, and
thus “frustrate” the intentions of those who sought colonization, and also
“tempt the cupidity” of those who might otherwise gradually emancipate
their slaves if slave prices did not increase.*

Taylor had plenty of company for his economic attack on diffusion.
Senator Roberts argued: “Establish slavery over this territory, and you, of
consequence, increase the value of slave-property. . . .”+ Senator Morril
made the same argument, adding that antislavery law enforcement would
be impossible in the face of increased slave demand.*

Recognition of the central role played by market demand for slaves—as
opposed to the supply of slaves—in maintaining slavery was the politically
novel claim at the heart of the Northern attack on Missouri slavery. Taylor
and other Northern representatives such as Senator James Burrill, Jr., of
Rhode Island linked demand for slaves to the maintenance of slave prices,
and to continuation of both the domestic and foreign slave trade.*” Taylor
argued that in the face of such demand, even strengthening laws against
slave imports as Clay had suggested, by making illegally imported slaves
free, would “in practice . . . be found altogether inoperative” because it
would confer on a slave a theoretical right (to sue for freedom) that could
not be enforced by the slave.**

234



THE MISSOURI COMPACT AND THE RULE OF LAW

Northern restrictionists now rejected diffusion as an acceptable slavery
policy, though it had arguably been de facto national slavery policy since
before the Louisiana Purchase (see chapter s). They asserted that diffu-
sion would result in slave population growth, a point conceded by leading
slaveholding-state representatives in the Senate such as Senator William
Pinkney of Maryland.* Senator Walter Lowrie of Pennsylvania, for ex-
ample, made an extended argument, based on Malthusian population prin-
ciples, that if the West were opened to slavery, “this class of population
will increase with a rapidity heretofore unknown.”

In summary, leaders on both sides of the controversy understood the
economics of slavery expansion in much the same way: expansion would
increase aggregate demand for slaves, maintain or increase slave prices, and
increase slave populations; restriction, on the other hand, would limit slave
demand and cause a decline in slave prices, constraining slave population.
This meant that sectional interests on slavery expansion were in direct con-
flict. As had been true since 1787, it was in the interest of the slavehold-
ing states as a whole to expand slaveholding settlement westward, because
such expansion would economically benefit both existing and new slave-
holding states.”

But adopting slavery in new territories would exclude many Northern
settlers from those areas, so Northern representatives sought a free-labor
policy for western settlement to protect their settlement path, a policy
that would in turn harm slaveholding states’ economies, particularly slave-
holders’ existing asset values. Faced with this clash of interests, Senator
Edwards of Illinois, who represented a constituency strongly interested
in economic development and land prices, but closely divided between
pro- and antislavery forces, sought to maximize population growth in the
western country, by offering “fair and equal inducements to emigration
of citizens of every section. . . .”’> Edwards opposed restriction because
it would exclude Southern residents, reducing overall demand for land.
Northern representatives could have made precisely the same arguments
about the need to restrict demand for slaves during the debates over the
Louisiana Purchase, but did not do so.

During the Missouri controversy, Rufus King went to considerable
lengths to rationalize previous Northern inaction against western slavery
expansion. King understood that it appeared that the Northern states were
changing policy in opposing Missouri admission, though they had never
previously opposed admission of a state from an area that already had
slavery. King’s public explanation for previous Northern inaction against
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slavery’s western expansion was that the Northern states could not legally
oppose slavery in new western states because they were formed out of
territorial cessions by slave states.** In private, King gave a different expla-
nation based on northern indifference to expansion, writing to Richard
Peters of the PAS that “[t]he admission of new States into the union, while
confined to our primitive territory, has been a subject of little attention on
the part of the people. . . .”%

But Senator Morril of New Hampshire was both more perceptive and
more candid than King in describing the economic realities of smuggling
and slavery absent limits on slave demand. He said: “The people of this
country are fond of property. It is impossible to restrain them within legal
bounds, when you present to them a pecuniary advantage, even from il-
licit commerce.”** Senator Morril’s observation would have applied just as
well to slavery expansion during the Louisiana Purchase as it would have
to Missouri. His was an economic argument about market demand and its
corrupting effects on law enforcement. His observation was not depen-
dent on new experience of slave smuggling after 1808 for its force, since it
would have applied equally well to New England tea and rum smuggling’s
long history.

A preferable explanation for Northern failure to press demand-based
arguments against slavery expansion before Missouri is that the politics
of opposing slave supply, and the politics of opposing increased slave de-
mand, were far different throughout the early Republic period because it
was possible to form intersectional coalitions on the former issue, but not
on the latter. From the 1780s onward, Northern antislavery congressmen
had often been able to find some Southern allies for their opposition to
continued slave supply through imports. Attacking slave supply also lim-
ited future supply only, so it did not raise a “vested rights” issue, which
made it an easier political target. But from the 1780s onward, Northern
representatives had faced concerted Southern and western opposition to
efforts to constrain demand for slaves, particularly when the acquisition
of new national territory was involved.

The history of postrevolutionary efforts to control slavery thus showed
that constraining future market demand for slaves was politically far more
difficult than attacking future supply. Northern state unwillingness to do
the hard bargaining and face the tough political choices needed to con-
strain market demand for slaves in an expanding nation built partially on
slave labor explains Northern inaction before Missouri, not inexperience
or ignorance. The newfound Northern willingness to challenge policies
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increasing market demand for slaves during Missouri provides strong ad-
ditional evidence that Northern settler exclusion, not abstract opposition
to slavery, motivated Northern restrictionism. It was now worth taking
on that much harder political challenge because Northern sectional inter-
ests were directly at stake. But as the course of the Missouri controversy
showed, the stakes were actually higher than the limited, though very im-
portant, question of which region’s settlers would be excluded from Mis-
souri. Ultimately at stake was long-term control of the federal government
and national policy.

SECTIONAL POLITICAL INTERESTS IN THE
MISSOURI CONTROVERSY

Before the Missouri debate resumed in early 1820, state legislatures and
some prominent state politicians intervened in the debate. New York gov-
ernor De Witt Clinton made the Missouri controversy a major issue in
his address to the New York legislature in early 1820, an election year.
Clinton’s intervention in this issue fed suspicions about his presidential
ambitions. His position on Missouri also contributed to fears that either
development of the Erie Canal and a regional economic trade bloc, or New
York’s economic aggrandizement in general, was driving the New York
position on Missouri slavery restriction.

Such suspicions were openly voiced during the opening of the 1820
congressional debate, in which Massachusetts congressman John Holmes,
representing the Maine district, attacked the restrictionist position on the
grounds that it involved “jugglers behind the screen” who were playing a
“deeper game.”’” Holmes’s attack was in part directed at Clinton and Rufus
King. But he launched a broad political attack against restriction support-
ers generally, arguing that they were motivated by sectional interests.

Representative Alexander Smyth of Virginia broadened the political
attack. In a transparent bid for western support, Smyth argued that the
Mississippi River navigation rights of the Northwest Territory states had
been preserved by the Southern states, while New York politicians (read,
Rufus King) had sought power to “cede the navigation of the Mississippi
to Spain.”** Senator Barbour made the same argument against “the East” in
the Senate.* Rufus King’s notes for his Missouri speech contain a detailed
effort to refute it.* This line of argument clearly resonated with some

western congressmen. Senator Edwards of Illinois said that he saw restric-
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tion as a sectional plot by those who “dread our growth and would gladly
put a stop to emigration from every other quarter [than their own].”

Was there a “deeper game” involved in the Missouri controversy as
various congressmen charged? Or was this argument instead really just
a smoke screen, a Southern pretext to dissolve Northern solidarity or to
give political cover to Northern allies?® The answer to the “deeper game”
question depends on what is really meant by the question.

We can put aside the question whether King, Clinton, or Clay had per-
sonal ambitions for the presidency that they thought would be advanced
by their Missouri positions, as this would not tell us much about the mo-
tives of congressmen as a group. But what King, generally regarded as the
Northern restriction leader, clearly did believe was that the North should
function as a voting bloc—or party, for lack of a better word—advancing
policies that would serve Northern political interests. He thought that
Northern policies (not necessarily Federalist policies) would better serve
the national interest on a host of issues, from naval and tariff policy to
slavery. King described his views on the political question posed by Mis-
souri to his confidants and allies on a number of occasions, almost always
in balance-of-power terms.

At the outset of the Missouri controversy, King wrote to a long-time
confidant, former Massachusetts senator Christopher Gore, that an im-
portant reason why it would be desirable to admit Maine to statehood was
that “as respects the balance of power in the Senate, which shifts rapidly
towards the West, it is a good policy to multiply the numbers of this body
from the North.”* He met in Massachusetts in late 1819 with Congressman
Daniel Webster, Supreme Court Justice Joseph Story, and others, and told
them that “the question was the most important one that had been brought
forward since the adoption of the Constitution—it was in fact to decide
whether the slave holding States should hereafter decidedly preponder-
ate, and all the evils of the accursed slave trade be enhanced a hundred
fold.”** He wrote to his son that the compromise would “settle[] forever
the dominion of the Union,” ensuring that presidents and Supreme Court
justices would henceforth almost always come from the “slave region.”*s
After the first round of the Missouri controversy, King wrote to a politi-
cal intimate that “by the multiplication of new states” the slave states had
“become a controlling power in our government tho’ a minority.”*

Senator Roberts of Pennsylvania argued similarly that slavery needed to
be restricted in Missouri because otherwise “[t]he scale of political power
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will preponderate in favor of the slaveholding states.”” Northern House
restrictionist leader John Sergeant of Pennsylvania argued that the North
needed to restrict Missouri as a counterbalance to Florida, which would
enter as a slave state.” Joshua Cushman, a Democratic Massachusetts (and
then Maine) congressman, sent a circular letter to his constituents arguing
that the interests of the North could only be protected by maintaining
a superior balance of power against the Southern states, so the Missouri
dispute should be kept open.® Senator Harrison Gray Otis of Massachu-
setts argued that Southern policy was motivated by a desire to control the
Senate balance of power.™

Southern leaders who were involved in the dispute, such as President
James Monroe, and more distant observers, such as Thomas Jefferson and
James Madison, concluded that Northern restriction was a mask for a
power grab, not really a position based on humanity or morality as north-
erners claimed. These Southern leaders’ views could be dismissed as self-
interested. But there were Northern politicians of unimpeachable integ-
rity who had strong antislavery convictions, such as Senators Roberts and
Lowrie of Pennsylvania, who ultimately supported compromise because
they became convinced that doing so would advance what they thought
were higher public values than restriction, whose supporters they saw as
tainted by political bias. It was the defection of key Pennsylvania and New
York politicians in particular that was central to the Northern coalition’s
collapse.”

One of the most important defectors was Senator Jonathan Roberts.
The reasons underlying Senator Roberts’s willingness to support the com-
promise are particularly significant. Roberts, a Quaker, was strongly mor-
ally opposed to slavery. His integrity was unquestionable, and there is little
reason to think that he traded other political objectives for his support. To
support his challenge to the position that Northern restrictionists were en-
gaged in a political plot, a recent historian argues that Senator Roberts was
deceived or flattered into supporting the South.” But the sources suggest
that Senator Roberts decided on the basis of firsthand information that
Senator Rufus King, who had been and might soon again be a presiden-
tial candidate, was using the Missouri issue for political purposes. Roberts
wrote to his brother on February 16, 1820, that “[t]he obstinate Southerns
will not yield at all & King and Otis I believe are factious. I cannot apolo-
gize for King’s conduct. He would not go for freeing the children hereafter
born in Missouri. He and Otis prevented me from trying it. Yet on this
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limited & inoperative restriction he now says he would keep Maine out of
the Union for 20 years rather than yield.” Roberts continued: “Keep the
question open and King will very probably be the next Pres[iden]t.””

Roberts’s reasoning about King’s inconsistent positions on aspects of
limiting Missouri slavery was clearly correct. Based on King’s own argu-
ments about congressional power to restrict slavery, there was no consti-
tutional distinction between Congress’s power over the proposed “slave
import” and “afterborn child” restrictions on Missouri.” Since neither
involved what King classified as a “federal right,” under his own analysis
both restrictions were within Congress’s power to impose in admitting a
new state. As Roberts thought, King’s position could not be defended on
principled grounds. But there was a political difference, which is that there
was more Senate opposition to the afterborn-child restriction than there
was toa slave—import restriction.

By late January 1820, Roberts wrote in private correspondence, “No
doubt there is much of ambition in New York as well as in Virginia.””
Roberts referred to antislavery forces as “Ultra federalists,” and said that
they no doubt “look to better things thro’ the slave question.””® Roberts
ultimately accepted the Southern argument that Missouri was a “Federal-
ist” or “New York” plot because firsthand evidence persuaded him that it
was true. In his unpublished memoirs, Roberts described King as a man
“who might have been great,” but “sunk himself into a cunning man.””’

As Roberts explained to his brother privately, he believed compro-
mise was essential to the “harmony & Union of these states,” even though
“it will be seized by knaves to injure me.””® He later wrote to prominent
Philadelphian Tench Coxe that “my convictions determined me to offer
myself a sacrifice if it had been necessary to have settled [the Missouri
controversy| last year. It was not necessary but those who took the same
course for the most part are prostrate.””

Representative Henry Baldwin of Pennsylvania also decided that restric-
tionists were manipulating that issue for political reasons. Senator Lowrie
of Pennsylvania, a strongly antislavery “pious evangelical,” reached the
same conclusion.* A fundamental reason why these and other key North-
ern politicians opposed restrictionism was that they saw it as having an un-
acceptably “partisan” basis, though partisanship to them could mean party
or sectional bias. But of equal historical importance is that key South-
ern politicians also saw the Missouri issue in the same way King did—in
balance-of-power terms.

Because politicians from all sections were well aware that the North
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would increase its dominance in the House after 1820, control of the Sen-
ate became the linchpin of national-policy control for them.* John Tyler,
a Republican congressman and future president from Virginia, wrote to
Spencer Roane, chief justice of the Virginia Supreme Court, about the
Missouri issue in February 1820. Tyler told Roane that “[t]he non slave
holding States now have the majority of us and that majority will be in-
creased at the next census—In what then does our safety consist? In noth-
ing but the firmness of the President.”® Tyler was especially worried that
the South would lose control of the Senate (and hence of Congress) if
Missouri was admitted under a restriction.

Representative Charles Pinckney of South Carolina, ever indiscreet,
wrote to South Carolina newspapers after the 1820 compromise, crowing
that the compromise was “a great triumph” for the “southern interest”
because it would “give the southern interest in a short time an addition
of six, and perhaps eight, Members in the Senate of the United States.”*
The Boston Centinel promptly attacked Pinckney’s letter as “The Cloven
foot uncovered,” a “fair disclosure of the deep laid plan and anxious desire
to establish forever the ascendency of the slaveholding States, and to control
by means of the Senate the voice of the nation.”* Rufus King’s gloomy
private assessment of the first compromise was strikingly similar to Pinck-
ney’s, and he also acknowledged that in the future, the compromise could
be modified further in favor of the slave states. King said:

[T]he settlement amounts to this, that Missouri, Arkansas, and the
territory west of them, and south of 36.30” N.L. with the Spanish
province of Texas . . . are to be slave states; and that for the present,
and until our masters the slave states are pleased to order otherwise,
the Territory north of 36.30”may be considered as exempt from slav-
ery—but with the avowed understanding that whenever Congress
choose they may make the same or any part thereof a slave Region,
and . . . that whenever any new State shall be formed there, that it
must and will be free to establish slavery.®

Balance-of-power concerns also directly influenced sectional stances on
new territorial accessions during the Missouri controversy. In 1820, James
Monroe counseled Andrew Jackson against efforts to acquire Texas “for
the present” for fear that the North would see it as upsetting the sectional
balance of power.* Southern newspapers attacked the Adams-Onis treaty
because it relinquished American claims to Texas. One important ground
was that Texas was needed to “maintain the balance between the North
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and the south. . . .”% The 1821 resolution of the treaty negotiations, omit-
ting Texas, may have influenced Northern willingness to enter into the
second Missouri compromise.**

Former Senator Abner Lacock of Pennsylvania, a Republican, wrote to
President Monroe that he understood that politicians from both sections
saw the Missouri dispute in balance-of-power terms: “the possession of
the western domain by either the one or the other [slave or free states] is
expected to give them a lasting ascendancy in the government.”® Mon-
roe’s secretary of state, John Quincy Adams, understandably concluded
that the political-power motive operated about equally on both sides of
the dispute.®

In the final analysis, there was a “deeper game” in the Missouri contro-
versy—whether one section or the other could take long-term control
of the national government.” The eventual compromise resulted from a
stalemate on this central political issue, which left the combatants poised in
a fragile equilibrium.* The following review of the debate over the Con-
stitution during the Missouri controversy shows why there was no work-
able judicial mechanism for resolving the stalemate, and confirms that the
sections were primarily divided by their economic and political interests.
That division of interests necessarily implicated slavery, but it escalated

ominously to irreconcilable disagreements over the nature of the Union.

THE CONSTITUTIONAL DEBATE:
SECTIONAL INTEREST AND THE MORAL
NATURE OF THE UNION

In theory, congressional divisions over constitutional issues might have
led to proposals that the Supreme Court should resolve the underlying
constitutional questions about Congress’s authority to restrict slavery in
territories and new states. The Court had asserted its authority finally to
resolve such constitutional questions in Marbury v. Madison, and it had re-
solved a series of major conflicts between federal and state authority by
the time of the Missouri controversy, including Martin v. Hunter’s Lessee.”®
The political reality was, however, that the Court’s power to intervene
in such structural constitutional disputes involving different branches or
levels of government had been controversial from the beginning, and was
under particularly heavy political fire at the time of Missouri, especially
in Virginia, in the wake of its ruling on Congress’s power to create the
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Second National Bank in McCulloch v. Maryland.** In light of these political
challenges to its powers, it is doubtful whether the Court had sufficient po-
litical authority to resolve the controversy even if a majority in Congress
had wanted it to do s0.%

But that may have been a moot point, because from the outset of the
renewed Missouri debate in 1820, members of Congress were determined
to have Congress—and not the courts—address the constitutional issue
whether Congress had power to restrict slavery in new states. On Janu-
ary 27, 1820, Representative (later Senator) Samuel A. Foot of Connecticut
moved to postpone consideration of the Missouri bill. Foot proposed to
place all western territories on the same footing as territory covered by the
Northwest Ordinance. His proposed compromise barred territorial slavery
in the West in return for popular sovereignty on the issue for any states
formed there, with any further disputes to be resolved judicially. Repre-
sentative William Lowndes of South Carolina, a slave state leader, opposed
Foot’s proposal on the grounds that it could not prevent the congressional
“interchange of opinions” on Missouri statehood. As Lowndes’s later ac-
tions showed, however, in reality the slave states did not want the restric-
tion issue taken to the courts.?

But a majority of Northern representatives did not want the restriction
issue to go to the courts either. Restrictionists did not offer to agree that
the Supreme Court could determine the constitutionality of restriction, as
they might have had they been confident of victory there. Despite recent
suggestions by some historians that the Court would have ruled in favor
of restriction based on its broad reading of congressional authority in Mc-
Culloch, both the Court’s early slavery rulings and Chief Justice Marshall’s
views on slavery suggested that the Court might well take a more conser-
vative approach to slavery issues than restrictionists wanted.”” Historian
Kent Newmyer concludes after a careful review of Marshall’s thought and
decisions on slavery that Marshall’s views on that issue were “squarely in
the tradition of southern paternalism . . . ,” and that he was “not among
those Virginians who condemned it on moral grounds.” Marshall opposed
slavery intellectually, but nevertheless agreed with his colleagues on the
Court that “slavery was embedded in American law,” and “his system of
federalism deferred to the states on the question of slavery.” Marshall be-
lieved that “the positive law of the Constitution sanctioned the institution;
that the constitutional compromises on slavery made union possible.”®*

Marshall’s constitutional views on Congress’s power to restrict terri-
torial and new-state slavery were uncertain. Historians have traditionally
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concluded that he opposed restriction during the Missouri controversy. *
Whether that conclusion is correct or not, what mattered most was that
contemporaries could not be certain of Marshall’s views, in all likelihood
because he did not want them known. His private correspondence shows
that he regarded slavery as an issue to be avoided by the Court if at all
possible because of its extraordinary political sensitivity.” While Justice
Joseph Story, a strongly religious Massachusetts native, publicly supported
restriction, he was the only justice to do so.” The Court’s subsequent deci-
sions in major slavery cases indicate that he and Marshall, who were usu-
ally allies, nevertheless strongly disagreed on the fundamental question
of how natural law related to sovereign power over slavery and the slave
trade.” For these reasons, Northern congressman lacked strong reasons
to be confident that their position on restriction would prevail in the Su-
preme Court.

Foot’s proposal to refer the constitutionality of slavery restriction in
new states to the Supreme Court was defeated by voice vote, in sharp con-
trast to the numerous recorded votes taken throughout the Missouri con-
troversy. The failure to insist on a readily obtainable recorded vote, which
would have forced all members to take public positions on court review of
the constitutional issue, demonstrated that neither side of the House Mis-
souri debate wanted the issue to go to the Supreme Court. Foot’s was the
last serious proposal to submit the issue of restriction to the federal courts
during the Missouri debate. Later slave state proposals to let the courts
decide the constitutionality of Missouri’s proposed exclusion of free blacks
were rejected by Northern representatives.

Rufus King thought that the Supreme Court lacked authority to inter-
vene in the dispute over Missouri because the Constitution had exclusively
referred the issue of new-state admission to Congress. Where the ques-
tion was the constitutionality of a condition imposed by Congress on a
new state before admission, his view was that the Constitution reserved
to Congress the exclusive power to decide on it in most cases. Judging
from the fate of the Foot proposal in the House, and King’s position in the
Senate, it is a fair conclusion that most members of Congress either agreed
with King that the federal courts had no authority on the restriction issue,
or did not trust the federal courts to resolve the issue in a way that was
satisfactory to their side of the dispute.”

Congressmen on both sides nevertheless made various constitutional
arguments in support of their position. But they were arguing before the
court of public opinion rather than the federal courts, and often seeking
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to rally their constituents rather than to persuade their opponents. This
can be seen from the following analysis of the major arguments that seem
to have been broadly influential (space will not permit an exhaustive ac-
count).

Most Northern congressmen supported their constitutional argument
on restriction principally by relying on the broad discretion conferred on
Congress by the new-state admission clause.” Senators Benjamin Ruggles
and William A. Trimble of Ohio, Representative Taylor, and others used
the Northwest Ordinance of 1787 and its congressional application to the
Northwest Territory states, Ohio, Illinois, and Indiana, on their admission
to statehood as precedents for restricting new states regarding slavery.™®
Other Northern members contended that the concept of “equal footing,”
in the sense in which it was used in the Northwest Ordinance and in sub-
sequent laws patterned on it, did not support a constitutional right of new
states to make decisions about slavery without restriction. Congressman
Daniel Cook of Illinois buttressed this argument by pointing out during
House debate that the Constitutional Convention journals (recently made
public) showed that the Convention had rejected by a large majority an ef-
fort led by James Madison and George Mason to make an “equal footing”
clause part of the Constitution.””

The slaveholding-state response was that states were constitutionally
entirely distinct from territories. Whatever power Congress had over ter-
ritories, Congress’s power to restrict state admission was always limited by
a constitutional “equal footing” doctrine that guaranteed states political
sovereignty. Those who supported the “equal footing” doctrine saw it
as a structural principle of fundamental importance to the Constitution
and republicanism.

Congressmen such as Representatives Henry Meigs of New York (a
trusted lieutenant of New York Republican leader Martin Van Buren) and
Henry Storrs of New York, two of the Bucktail Republican “doughfaces”
who supported the compromise, argued that the “equal footing” principle,
broadly interpreted, was an essential part of the constitutional understand-
ing about what a republic was, and how the Republic would expand. This
was the Jefferson-Madison position on the equal-footing issue.” It coun-
tered Northern arguments that slavery was antirepublican.”™

Meigs argued that opposition to Missouri’s admission without restric-
tion was ultimately founded on opposition to the basic theory of republi-
can government.™ For Meigs, as for Jefferson, republican expansion of the
nation required that the people of new states be permitted to form their
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own constitutions without restriction.™ Meigs’s position on Missouri is
a strong indication of New York Bucktail Republican leader Martin Van
Buren’s position as well, because it is unlikely that Meigs would have taken
a position on restriction at variance with Van Buren’s views.

Ultimately, Meigs saw the Missouri dispute as based on “neither more
nor less than sectional feeling,” even though advocates’ positions were
nominally based on religious or moral principles. It resembled earlier re-
ligious wars in which both sides had thought that they had God on their
side: “Is it forgotten that the . . . archbishop of one belligerent, goes to the
temple of the Almighty and chants ‘Te Deum laudamus,’ for the victory
obtained by his country with carnage and devastation, over the enemy;
while the archbishop of another belligerent is at the same time entering
the house of God, and singing also “Te Deum laudamus pro victoria,” upon
the other side of the line, the creek, or the river? We, who know these
things, should profit by our knowledge, learn liberality, and practice it.”"
In writing to his father, Josiah Meigs, an “ardent Jeffersonian” who served
as a high official in the Madison and Monroe administrations, Henry Meigs
made clear that his Missouri vote had “deeply offended many of my po-
litical friends,” and might cause his “political death,” to which he had “no
objection.” " He had voted out of his principled convictions as a republi-
can, even though nineteen out of twenty of his constituents would have
preferred “Civil war.”"s

Meigs argued that neither side of the Missouri debate was actually in-
terested in doing anything to help slaves by emancipating and coloniz-
ing them, despite the lip service paid to these goals. To emancipate slaves,
Meigs proposed legislation that would dedicate the proceeds of public-
land sales to the purchase and colonization of slaves. Congress, of course,
ignored Meigs’s resolution because neither Northern nor Southern mem-
bers were willing to devote large amounts of what they thought of as their
section’s share of such money to emancipating slaves. Their indifference to
Meigs’s resolution made precisely the point Meigs wanted to make—con-
gressmen were not interested in debating practical means of emancipating
and colonizing slaves because despite the high-flown rhetoric, helping to
free blacks was not what the Missouri debate was actually about for parti-
sans of either section.

Meigs also pointed to the limits of the Constitution’s ability to resolve
the issue of slavery and to the dangers of sectionalism, in language that
strongly resembled Jefferson’s views of the political significance of the
Missouri controversy: “Our free constitution was made by men who were
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wise enough to know the danger of sectional divisions. This Constitution
is no more than a profoundly wise agreement to differ. . . . If we, sir, shall
be unhappily so unwise as to forget this, nothing will be left for us and
our posterity but awful combats at parallels of latitude, or physical lines of
demarcation.” "

Representative Henry Baldwin of Pennsylvania, a future Supreme
Court justice, took the same constitutional position as Meigs, arguing that
the Constitution did not permit Congress to dictate to Missouri what it
should do about slavery. Baldwin fervently defended his position in an
eight-page letter to a constituent, John Gilmore (apparently a Pittsburgh
newspaper editor). He said that he “never gave” a vote “in favor of slav-
ery” “and never will,” but did not think that the Missouri issue was about
slavery; instead, it was a matter of constitutional principle. Baldwin said
he had been told he could be governor of Pennsylvania if he voted with
restrictionists on Missouri, but he was convinced that the Constitution did
not give Congress the power restrictionists sought.™

Baldwin’s papers also contain detailed notes—in the form of a law-
yer’s brief—on the constitutional arguments over Missouri, which show
that he thought that new states were intended to possess the same rights
as “old states.”™ Congress’s power over new-state admission was not un-
limited—it could not violate “general principles” or dictate constitutions
for them. Because the original states had possessed unfettered rights to
decide whether to legalize slavery prior to formation of the Constitution,
and slavery was a matter of “internal policy,” Baldwin thought that new
states were constitutionally entitled to such rights as well. Freedom from
restriction was necessary to give them “full sovereignty,” like the original
states.

Baldwin also strongly believed that he had firsthand evidence that
Northern restrictionists were motivated by a desire for political power. As
he wrote to Gilmore:

It is political power—TIt is not slavery but Slave representation which
they wish to abolish—Not to give freedom to Blacks but to give
power to themselves that the warm advocates of restriction now
contend—

[O]n Friday I observed to a very distinguished Federalist that I
was afraid that by provoking the southern people we should lose
the Bankrupt Law and our measures for the protection of manu-
factures and commerce. He replied nearly in these words This is
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a grand struggle for political power and rather than not succeed I
would agree to have no Bankrupt Law no Commerce no Manufac-
tures. This is the true Secret. . . .

Baldwin then extended his discussion of the partisan politics influencing

the debate:

It is only lately that these [political] views have become apparent.
Gen’l. William King of the Province of Maine in a letter which I
saw yesterday says this is the object and such an opinion from him
has great weight—he is the brother of Rufus King—1In a few days I
will give you more specific evidence of this sort. . . . I believe this to
be the decided opinion of Mr. Lowrie [Pennsylvania’s junior senator|
tho’ I am not authorized by him to say so and you must not quote
him or authority for it.™

Although Baldwin based his opposition to Missouri restriction squarely
on his understanding of the Constitution, he made a fallback political ar-
gument as well. Baldwin’s argument was based on a “realpolitik” assess-
ment of Pennsylvania’s interests. He drew an important conclusion about
Pennsylvania’s political welfare from his conclusion that Missouri restric-
tion was really a Northern state power grab: it was not in Pennsylvania’s
interest to join in that power grab. Pennsylvania’s interests as a state were
different than those of the Northern states such as New York, whose lead-
ers were seeking separate political gains for their states from restriction.
He wrote:

We are appealing to the liberality of the South to protect our man-
ufacturers—this is not a time to provoke them on questions which
come [illegible] to their throat—If we succeed in [illegible] Legisla-
tion on the subject of Slavery it will not build up our iron works—
We gain nothing they lose everything—The southern people are
very much divided about Manufacturers—they will oppose iron
warmly—we risk a good deal by [illegible]| this question and we risk
it for mere theory and pride of opinion for our state or its legislature
have no political views. The northern [states] have and they may gain
by the contest but we are sure to lose both politically and in our most

120

important interests.
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Representative Storrs of New York argued that restriction denied
Missouri the right to be admitted on “an equal footing with the origi-
nal states.”””" Representative Louis McLane of Delaware contended that
equal footing for states was a central structural principle of the Union. He
thought that the equal-footing doctrine was based on the need to main-
tain national unity by protecting equal states’ rights in return for equal
contributions to the Union.” As these examples indicate, several of the
Northern “doughfaces” agreed in principle with the Jefferson-Madison
constitutional position on the equal-footing doctrine, and that position
formed a primary basis for their willingness to oppose restriction.

Many Northern congressmen argued in support of restriction that Mis-
souri’s admission as a slave state would unconstitutionally extend the op-
eration of the three-fifths clause.” Such opposition had not united the
North before Missouri. To the contrary, as historian Matthew Mason
notes, the Pennsylvania state senate had rejected the Hartford convention
proposal to abolish the three-fifths clause (or “slave representation”), ar-
guing instead that the real constitutional problem was that Pennsylvania
and other large mid-Atlantic states were underrepresented in the Senate
compared to New England.”* That most New York and Pennsylvania rep-
resentatives later joined in opposing Missouri admission suggests that they
had motives other than enthusiasm for challenging the three-fifths clause.

Northern representatives did not claim that they had textual support in
the Constitution for their position that the three-fifths clause should not
apply to new states that had slaves. Indeed, the Philadelphia Convention
had specifically voted to apply the clause to new states. But Rufus King
argued that the intent of the Constitution had been to limit the three-fifths
clause to states created from the original territory of the United States.”s

King conceded that the three-fifths rule had originally been adopted by
1783 as a taxation rule, because it was a reasonably fair means of apportion-
ing tax burdens using a population standard that approximated wealth.”
But he then denied that the American Revolution was based on the idea
that representation and taxation needed to be proportional at all. King had
defended the three-fifths clause to the Massachusetts ratification conven-
tion on the ground that taxation and representation went hand in hand,
and in his 1803 letter to Timothy Pickering he had asserted that it had
been adopted because “taxation and representation are inseparable.”” He
now argued instead that virtual representation for property violated “our
theory of equality of personal rights,” and that representing only one form
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of property conferred disproportionate political power on some states. He
asserted that this was understood at the time of the 1787 Convention, and
that the three-fifths clause was therefore the “greatest” concession made by
northern states for adoption of the Constitution.™®

While King’s views on property representation and taxation may have
been popular in New York in 1820 (the state was on the verge of sharply
liberalizing white suffrage), they would certainly have had many fewer
supporters there or in Massachusetts in 1787. King’s contentions on the
three-fifths issue failed to persuade Senator Edwards of Illinois, who in-
stead pointed out that an attack on the three-fifths clause might easily lead
to an attack on state equality in Senate representation, since it was equally
vulnerable to King’s critique.” The three-fifths clause and state equality in
Senate representation continued to be political Siamese twins during the
Missouri controversy, as they had been since 1787.

Ultimately, Northern attacks on the three-fifths clause can be under-
stood as part of the broader Northern concern over sectional control of
political power. States whose economies were based on slave export agri-
culture were often unwilling to support policies favoring Northern eco-
nomic interests such as protective tariffs. Representative John Holmes of
Maine candidly explained in a circular letter to his constituents defend-
ing his support for the Missouri compromise that “[y]oung, interprising,
and industrious you will need the aid and friendship of the slave-holding
States. Your navigation, commerce, fisheries, and manufactures must be
cherished and improved. Protection to these is generally taxation upon
their products of agriculture. On these subjects they have hitherto been
liberal and magnanimous. But engage in this crusade against them . . . and
you provoke a hostility at once destructive of your own interests, and the
safety of the nation.”"°

Holmes’s statement that preferred Northern economic policies were
“generally taxation” on slave state agriculture acknowledged that North-
ern and Southern economic interests were antithetical in important re-
spects. The three-fifths clause mattered to Northern states at least in part
because it limited their power to achieve their preferred national policies
over Southern sectional opposition. But the Missouri constitutional debate
escalated beyond such sectional differences over control of policy to a di-
visive struggle over the nature of the Union itself.

During the Missouri debate, for the first time leading Northern con-
gressmen and senators of both major political parties also made overtly
religious and moral claims not simply to attack the morality of slavery, as
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had often been done in the past, but instead as the basis for their constitu-
tional arguments against slavery. These claims asserted that the Constitu-
tion itself had a religious or moral foundation (sometimes expressed as its
subordination to natural law) separate from popular consent. Some Amer-
ican courts had previously accepted somewhat similar arguments about
natural law as the basis for protecting property rights against legislative
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action.”" But slave state congressmen vociferously denounced such reli-
gious and moral arguments about natural law and the Constitution where
slavery was concerned. Thus the combatants renewed an argument about
the meaning of natural rights and their relation to republicanism that had
extraordinarily divisive potential.

Senator Roberts, a leading advocate of restriction, presented his ar-
gument against slavery expansion by describing the Constitution and
America’s history on slavery in almost purely religious terms, as a form of
“sacred history.”"* According to Roberts, the United States had earned its
liberty by appealing to God for its freedom against British oppression in
the Declaration of Independence. God had answered the United States’ ap-
peal then, and this had created a new covenant between the United States
and God which the United States had to honor by advancing freedom,
which among other things meant an obligation to eliminate slavery.” This
covenant dictated that the Constitution must be interpreted to prohibit
slavery wherever it was not necessary. Since it was unnecessary in the new
states, the constitutional covenant prohibited slavery there.*

Because American history was based on a new covenant, Congress could
not rely on any other nation’s history for guidance. America was excep-
tional in the world: “We must search for their meaning [of republicanism)]
in our own history only: here a different system of political morality has
prevailed, and political truth taught without corruption.””* Roberts and
others such as Senator Ruggles of Ohio denied that republican sovereignty
could ever lawfully include the ability to impose slavery on anyone.

Senator Roberts was not alone in viewing the Constitution as a cov-
enant with God on freedom that Americans must honor. Representative
Arthur Livermore of New Hampshire termed slavery the “commission of
asin” by slaveholding states in which they were “indulged” by the Consti-
tution.”° Similar arguments were made by Senator Morril of New Hamp-
shire. Representative Tallmadge of New York, a religious member of a
devoutly religious family, asserted that he acted in a “great and glorious
cause,” the cause of “unredeemed and unregenerated human beings,” a

comment unmistakably directed at slaveholders as well as slaves. Slavery
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was an “abomination of heaven,” a “canker in your breast . . . poison.. . .
a vulture on your heart . . .,” Tallmadge said.”” Representative Charles
Rich of Vermont argued that the legality of slavery must be determined by

38 Sena-

“the laws of nature and natural rights, and not” the Constitution.
tor Ruggles of Ohio argued that biblical history condemned slavery, and
said he hoped that the “Divine displeasure” would not “scourge our own
countrymen” who held slaves. He described the Northwest Ordinance as
“a cloud by day, and a pillar of fire by night.”"* But Senator Roberts’s use
of biblical imagery may have been the most vivid: “[D]o not urge us to
admit Missouri . . . with her features marred as if the finger of Lucifer had
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been drawn across them.”"* Senator Rufus King’s invocation of religious
principles as an ultimate ground for constitutional action against slavery
was thus part of a broader emerging religious interpretation of the Con-
stitution and national history.

King’s views are of particular interest for our understanding of the law
and politics of slavery at this time because they blended religion, law, and
the Constitution into a new religious nationalism. King’s 1819 published
speech supporting Missouri restriction lacked a religious denunciation of
slavery. King chose, however, to escalate the debate by making an attack
on slavery on religious grounds in February 1820 in speaking to the Senate
before an audience that included members of the public.™

Itis not widely understood that in this 1820 speech, according to a newly
discovered report of it, King advocated beginning the process of abolition
in all of the existing states. He argued that by the “laws of nature” slave
populations would increase if diffusion occurred, so that if abolition plans
were not “begun now, they never will” be. However, King was not assert-
ing that the Constitution gave Congress power to compel existing states
to begin abolition. He was very careful to limit narrowly the legal grounds
for his arguments on congressional power to control slavery in new states,
and never asserted that the Constitution’s general powers or structure pro-
vided authority to act in existing states.

To begin what King envisioned as a cooperative process of abolition, he
proposed that slaves in existing and new states be transformed into villeins
regardant." Treating slaves as villeins regardant would legally have eliminated
their owners’ ability to sell them separately from the land, or even to trans-
port them if the owner moved, limitations that would have been anathema
to slave state representatives. Transforming slaves into villeins would have
sharply devalued slave property. King seems to have thought—utterly
mistakenly—that his advocacy of a “bold position” on villenage and the
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law of nature would persuade restrictionists to remain firm in a “desperate
cause” and help to force slaveholders to compromise on Missouri in a way
he deemed acceptable.™

King argued that tying slaves to the land as villeins would improve
slaves in their “mental and moral faculties” to the point where they could
then be colonized “in their own continent.” Existing colonization plans
were unworkable, he thought, but when the groundwork had been laid,
Northern states would support funding for it: “all the support it will re-
quire ought to be furnished to it.” King’s advocacy of villenage for slaves
followed by colonization was a public acknowledgment by the leader of
Northern restriction forces that he agreed with slave state representatives
that slaves could not be successfully integrated into either Southern—or
Northern—American society once they were freed. King’s argument ac-
tually implied that American slavery could not be ended peacefully, since
there was no evidence that colonization was or could ever be made work-
able, though King did not realize this. As we have seen, thoughtful south-
ern abolitionists such as St. George Tucker had rejected the feasibility of
colonization as early as the mid-1790s.

As is well known, in this speech King also argued that the law of nature
condemned slavery, and required that it be abolished except where it was
protected by the Constitution. King later wrote a detailed account of this
aspect of his speech to former Massachusetts senator Christopher Gore,
an old friend:

I referred the decision of the Restriction on Missouri to the broad
Principles of the Law of Nature, a law established by the creator . . .
everywhere, and at all times, binding upon mankind . . . the founda-
tion of all constitutional, conventional and civil laws, none of which
are valid if contrary to the Law of Nature—that according to thislaw
all men are born free, and justly entitled to the possession of Life &
Liberty, and to the free pursuit of happiness—hence that man could
not enslave man; and that States could not make men Slaves . . . That
no act of the State . . . if contrary to natural law could be valid. That
the political Reasons against the extension of Slavery were enough
to restrain Congress from consenting to it—but were this not the
Case, the Law of Nature imposes this Restraint, and as slavery may
be prohibited by Congress, they are bound to prohibit it. . . .*

King also argued that “by the principles of Christianity” no man could en-

slave another man.™ His position on natural rights was consistent with the
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Lockean view of the social contract, including the inalienability of rights,

but his conception of natural rights clearly had a religious basis as well.™*®

L3

King’s “Law of Nature” argument was not new. It was a restatement of
the higher-law argument made by Miers Fisher and William Rawle of the
PAS in 1794, and other American natural-law advocates before that. But
Fisher and Rawle sought to apply their position only to Pennsylvania law,
not to the nation as a whole, while King argued that his position applied
to every exercise of Congress’s powers under the Constitution. King had
indeed moved on to politically “dangerous higher ground” in national-
izing the higher-law position.™

King’s higher-law position lacked any warrant either in the Constitu-
tional Convention debates or agreements over slavery in which he had par-
ticipated. In condemning all slavery on religious and natural-law grounds,
King condemned the earlier constitutional compromise on slavery (though
he said he accepted that existing slavery was constitutionally protected). In
stark contrast, wholly apart from the Constitution’s great practical support
for and protection of the institution, the Constitution’s original compro-
mise on slavery had depended on a federalist approach that accepted that
where slavery existed it would be tolerated (even if perceived as evil), and
that republican governments had sovereign power to authorize it.

No one who took King’s argument seriously could regard the exis-
tence of slavery in the slave states, or constitutional arrangements that
supported it, as lawful in any ultimate sense. In a private letter, Alabama
senator John W. Walker reacted sharply to King’s speech, saying that King
had “emancipated the whole of our slaves by one potent ipse dixit. . . .
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[S]lavery cannot exist.”"** Wittingly or not, King’s slavery attack provided
the legal and philosophical foundation for the next generation of aboli-
tionist thought, which viewed the legality of slavery as determined by a
moral law independent of and superior to the Constitution, which in turn
made the Founders’ intent either irrelevant or abhorrent. In response, slave
state senators heaped scorn upon his position.

Senator William Smith of South Carolina said that King had not been
content to limit himself to arguments about interpretation of the Bible,
but had instead “present[ed] to your acceptance the religion of nature. . . .
This was the religion preached up in the French Convention in the days of
Robespierre.” This “universal law of nature and religion dissolves us from
all obligations.”"* He then pointed out that King had played a leading role
in creating the three-fifths clause, and linking it to direct taxes at the con-
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vention. King was now contradicting himself.
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Smith also argued that the Northern states had sufficient political strength
in Congress even in light of the three-fifths clause. Uniting around slavery
in Missouri was the North’s effort to paper over its own chronic political
disunity.” In private, King agreed with Smith. The slave states’ unified
interest in “the Labor of Slaves” was permanently inimical to Northern
political goals, King thought, but he believed the North was chronically
divided by “rival and opposing occupations and interests. . . .” If the free
states could not unite against slave states as a result of such divisions, in
King’s striking phrase they “ought to and will be treated as slaves.”"s

Smith then attacked King’s reliance on the Somerset decision. Judging
from Smith’s comments, King had argued that Somerset was an authorita-
tive interpretation of English common law, which held that that law barred
slavery, and which should be followed in the United States given America’s
English-law heritage. Smith argued that despite the Somerset decision, in
reality British slavery policy was completely hypocritical, because Britain
enslaved its own citizens politically at home, and had enslaved the West
Indies and “more than seventy millions” of people in Asia.”* “England has
ceased to enslave men, unless [through impressment of seamen)]; they have
latterly found it more profitable to enslave nations.”’s*

Senator William Pinkney of Maryland challenged King’s position even
more fundamentally. Pinkney was widely acknowledged to be one of the
foremost lawyers of the day, having argued numerous cases, including Mc-
Culloch v. Maryland, in the Supreme Court. He responded to King’s speech at
length, describing King’s position as based on “deadly speculations” about
the “infinite perfectibility of man and his institutions” that are “identi-
cal with, the worst visions of the political philosophy of France. . ..”"s
He reviewed Roman and English legal precedents on which King had re-
lied for his position that “man cannot enslave his fellow man,” and argued
(with considerable justification) that none of them supported King’s posi-
tion that slavery was barred by the law of nature or nations even where a
sovereign permitted it."s°

Pinkney then reached the heart of his disagreement about the under-
lying political structure of the Constitution and the rule of law with King
and other natural-law moralists: “It is idle to make the rightfulness of an
act the measure of sovereign power. The distinction between sovereign
power and the moral right to exercise it, has always been recognised. . . .
The power of declaring war is a power of vast capacity for mischief. . . . Is
a citizen, or are the courts of justice to inquire whether that, or any other
law, is just before they obey or execute it? And are there any degrees of
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injustice which will withdraw from sovereign power the capacity of mak-
ing a law?”"7King’s position that slavery’s morality was the ultimate test
of its legality was therefore antinomian and would, if accepted, destroy the
sovereignty of a republic.

Finally, Pinkney directly challenged the entire conception of the rela-
tion between natural rights and law in a republic espoused by King and
others. He argued that republicanism allowed the limitation of natural
rights by popular consent: “Who does not see that . . . from false no-
tions . . . the true theory of a republican Government is mistaken; and
that, in such a Government, rights, political and civil, may be qualified by
the fundamental law, upon such inducements as the freemen of the coun-

try deem sufhicient?”"s*

Pinkney’s position was founded on a view of the
social contract and natural law that closely resembled the thought of Hugo
Grotius and Thomas Hobbes on those issues.'s

In the Missouri debate, sectional advocates had delineated two funda-
mentally opposed visions of the nature of the Union. In one conception,
the Union was a progressively improving nation seeking unified moral
ends, based on a constitution founded on and subordinate to a religiously
grounded (or ethically universalist) higher law. In the other, the Union
was a political union of states dedicated to preserving political and moral
freedom, based on a constitution founded only on popular consent and
federalism principles that tolerated moral diversity even on evils such as
slavery.

But this debate had ominous implications for the national government’s
political legitimacy. Both King’s view and the opposing Jeffersonian stance
lacked a concept of the rule of law that was widely politically acceptable.
For King, majoritarian principles applied except when trumped by natural
law, but it was unclear what could serve as a generally accepted source of
natural law, and if the federal courts were to resolve such conflicts, this
would be politically unacceptable in large parts of the country. For Jef-
ferson, an unchanging division of authority limited the use of federal ma-
joritarian power against state governance, but he rejected federal courts as
arbiters of such conflicts, a view that was equally unacceptable in much
of the country. Since King and Jefferson would not have agreed on what
constituted the “rule of law” under the Constitution, they ultimately had
no basis for agreement on what constituted legitimate political sovereignty
in the Union beyond pure majoritarian rule, which both rejected. The
Constitution had deferred the problem of sovereignty, but not solved it,
despite Federalists’ claims.
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By 1825, inits decision in a prize case involving the slave trade, The Ante-
lope, the Supreme Court had effectively rejected King’s higher-law position
and ruled that where positive law and natural law were in conflict, positive
law would prevail where slavery was concerned. Despite the fact that par-
liamentary supremacy had been rejected as a constitutional principle in the
United States, the Supreme Court effectively agreed with Mansfield’s de-
cision in Somerset that at least where slavery was concerned, natural rights
could be modified by positive law, whether found in ordinary law, a con-
stitution, or the law of nations. As historian G. Edward White concludes,
Marshall’s position for the Court on slavery in The Antelope “foreclosed
unwritten natural law as a substantive source of legal rules.”” But as the
rise of northern immediatist abolitionism shortly afterwards indicated, the
Supreme Court had not quelled the debate over the proper moral founda-
tions of political action.

THE MISSOURI CONTROVERSY, NEW YORK
POLITICS, AND FREE LABOR

The Missouri debate can also significantly enhance our understanding of
contemporary thought about the relation between antislavery action and
black civil rights. By comparing the debate in Congress that nominally
centered around that issue with how the same problem was viewed in New
York at the time, we can see that the primary purpose of antislavery ac-
tion was to destroy slavery as a repressive labor status in order to foster
an emerging white free-labor regime and encourage white western settle-
ment, not to increase black civil rights.

The first Missouri compromise was reopened after a Missouri state con-
stitutional convention held in the summer of 1820 adopted a proposed
constitution that prohibited the abolition of slavery and required the leg-
islature to pass a law excluding free blacks from Missouri.” The second
debate nominally centered around whether free blacks were citizens and,
if so, whether this meant they had a constitutional right to emigrate to
Missouri. But contemporaneous events in New York and other states sug-
gest that Congress’s debate on that issue had little or nothing to do with
protecting the rights of free blacks, and instead that northern representa-
tives viewed slavery as a repressive labor regime inconsistent with western
white free-labor settlement.

In 1820, Governor De Witt Clinton faced Vice President Daniel Tomp-
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kins, the Bucktail Republican candidate, in a fierce contest for the gover-
norship of New York. Clinton ultimately won the election by some 1,700
votes out of a total vote of 94,000." In such an election, any significant
issue that could shift a bloc of voters from one side to the other could af-
fect the outcome. Free-black voters in New York had historically been
one such important bloc. As the work of political scientist Dixon Ryan
Fox showed, partisan efforts to control or reduce the substantial free-black
vote in New York—which had typically supported Federalist candidates
during the early nineteenth century—had been under way in New York
for at least a decade before 1820.'%

From the beginning of 1820 onward, the Missouri controversy played
a significant role in the New York gubernatorial election. Governor Clin-
ton’s conduct suggested that he regarded the issue as politically very sig-
nificant. In early 1819, Clinton made a fervent appeal for forging national
unity and an end to sectionalism to the New York legislature through the
construction of the Erie Canal, arguing that “liberty and union are insepa-
rably connected.” He said:

A dissolution of the nation may therefore be considered the natural
death of our free government. And to avert this awful calamity, all
local prejudices and geographical distinctions should be discarded.. . .
and the whole republic ought to be bound together by the golden
ties of commerce and the adamantine chains of interest. When the
Western Canal is finished and a communication is formed between
Lake Michigan and the Illinois river, or between the Ohio and the
waters of lake Erie . . . distinctions of eastern and western, of south-

ern and northern interests, will be entirely prostrated.”

In 1820, by contrast, Clinton substituted for his appeal for national unity
an equally pressing warning to the legislature against the extension of
slavery, in spite of the “geographical distinctions” restrictionism was “un-
fortunately calculated to produce,” no matter what consequences resulted:
“I consider the interdiction of the extension of slavery, a paramount con-
sideration. Morally and politically speaking, slavery is an evil of the first
magnitude; and whatever may be the consequences, it is our duty to pro-
hibit its progress in all cases where such prohibition is allowed by the con-
stitution. No evil can result from its inhibition more pernicious than its
toleration. . . .”™

During the 1820 campaign, pro-Clinton forces attacked New York

Bucketail politicians who opposed the restriction of slavery. “Wilberforce,”

258



THE MISSOURI COMPACT AND THE RULE OF LAW

a Clinton supporter, who published one of the few surviving 1820 New
York campaign broadsides, asked “Who in New-York are the Advocates of
Slavery?” His answer was Vice President Daniel Tompkins; Congressmen
Caleb Tompkins (his brother), Henry Meigs, and Henry Storrs; a principal
Bucktail state legislative leader, Erastus Root; and Martin Van Buren, at
that time the Bucktail party leader in New York."® Wilberforce’s charges
were entirely accurate. The Bucktail Republicans had opposed slavery re-
striction in Missouri, following Van Buren’s lead. But they had sought to
do this in a subterranean manner that would minimize damage to them
politically in New York."

During the 1820 campaign, Martin Van Buren—who had earlier sup-
ported King’s heavily contested reelection to the Senate by the New York
legislature, where he controlled a large bloc of votes—urgently sought
Rufus King’s endorsement for Daniel Tompkins’s election against Clin-
ton. To assuage King’s concerns about Tompkins’s Missouri position, and
to protect Tompkins against damage on the Missouri issue, Van Buren
wrote two letters to Rufus King within two days in March 1820, denying
that Tompkins supported Southern arguments on restriction. However,
Van Buren also coupled these assurances with a seemingly friendly but
nevertheless pointed political warning to King not to continue to push
the Missouri issue:

.. . I have seen the Vice President . . . on the subject of the Missouri
question & he informed me that he . . . did not think that the restric-
tion was unconstitutional, nor had he ever questioned its expedi-
ency. At some future day I will give you my ideas upon the question
of the expediency of making this a party question. I am persuaded
that notwithstanding the people of this state have felt a strong inter-
est in the question, the excitement which exists in regard to it, or

which is likely to arise from it, is not so great as you suppose.”

King responded that he was “satisfied” by Van Buren’s explanations on
Tompkins’s behalf. He declined, however, to endorse Tompkins despite re-
peated requests by his sons, both New York state politicians who had bolted
from the Federalist Party during the election, to support Tompkins.'®
Some historians assert that Van Buren’s prime motive for his actions
during the Missouri controversy was his lust for power, but this is an in-
complete account of his motives.” Van Buren wanted to control New
York politics, but for the purpose of reforming its state government on re-
publican lines. He then wanted to use unified control of New York politics
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as a lever for increasing Northern and Republican power. He told King as
much in a remarkable early 1820 letter seeking King’s assistance in trying
to replace then vice president Tompkins with Secretary of the Navy Smith
Thompson as the Bucktail gubernatorial candidate against Clinton. Van
Buren wrote King that if King persuaded Thompson to run, “you will do
a lasting benefit to the Republican Interest of this State” and that “New
York instead of continuing to be the headquarters of faction might look
forward to some respect & consideration in the union.”"”

What the Northern restriction fight over Missouri offered Van Buren
instead of Republican control of New York was a junior partnership in
a Federalist-dominated Northern alliance party, and he rejected such an
alliance in favor of one with Southern Republicans. Van Buren and his
“radical republican” New York followers agreed in principle with the
slave states in seeing Missouri admission as raising an “equal footing” is-
sue. It followed that Van Buren was willing to accept the expansion of
slavery as a consequence of adherence to popular sovereignty principles,
a position that could enable an overall political bargain with Southern
Republicans. As Henry Meigs (and therefore quite probably Van Buren
as well) saw, the Missouri controversy demonstrated that in national poli-
tics, the only alternative to such intersectional alliances was sectional par-
ties, which inevitably meant disunion and sectional warfare. In this sense,
the Missouri controversy effectively laid the groundwork for the Second
Party System as the politically influential defectors built a new intersec-
tional alliance.'”

The effects of the Missouri controversy rippled through New York state
politics, and caused a series of reactions there. Fox concludes that Clinton
gained the free-black vote in that election.” As the Wilberforce broadside
shows, New York politicians thought that the Missouri controversy would
influence that vote and others. The controversy clearly also affected the
short-term fortunes of some of the Bucktail “doughface” congressmen
such as Henry Storrs, who attributed their failure to be renominated for
Congress to that issue, though the extent of the long-term political dam-
age is often overstated."”*

The issue of black rights to emigrate to Missouri played a significant
role in New York politics during this period as well. During the second
round of Missouri debate, King privately called the free-black emigra-
tion issue a “small affair,” one of “comparative insignificance” compared
to restriction. King informed his confidants that he did not plan to take
an active role in opposing Missouri statehood on that basis, but he sup-
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ported the Northern position favoring black emigration rights.” King’s
position appears to have had political support in New York. Many white
New York voters had no interest in accepting more of what Governor
Clinton in addressing New York’s legislature in 1819 had called the “unwel-
come” “African population” that was “seen in a degraded light by public
opinion,” and protecting black rights to emigrate would help to alleviate
this problem.”

New York was not the only state whose citizens expressed concern
about possible free-black emigration in the years before Missouri. Gover-
nor Oliver Wolcott of Connecticut wrote confidentially to King that per-
mitting slave states to force blacks out of those states would be “an effort
to throw an intolerable burden on the northern states . . .”"”” According to
historian Matthew Mason, “a majority group in the Northwest . . . feared
an influx of former slaves from the South.”” Indiana citizens petitioned
against the introduction of “Slaves or free negroes in any shape” in 1814."7°
The governor of Ohio in 1817 assured the governor of Kentucky that Ohio
citizens not only wanted to get rid of slavery, they wanted to “get rid of
every species of negro population.”®

During the Missouri controversy, James Wilson, the antislavery editor
of an Ohio newspaper who vehemently supported restriction, neverthe-
less vigorously opposed the settlement in Ohio of some three hundred
former slaves from Virginia. They had been freed under the will of one
Giles there and were then forced by law to leave Virginia to avoid reen-
slavement. A letter to Wilson’s newspaper about the resettlement of those
former slaves from an Ohioan said that he believed that “nineteen twen-
tieths of the people of Ohio” are firmly opposed to slavery in Ohio, “yet
in justice to themselves and their posterity, they will refuse admittance to
such a population.”™

Wilson heartily concurred. When slavery was abolished, “it would be
much more politic to permit the blacks to extend themselves over the face
of the country . . .,” he wrote. But to permit diffusion before that would
be permit “the slave states to liberate, and cast upon the free states, the most
depraved and wicked part of their black population” and to “entail upon
those who deny to themselves the services of the blacks, the task of re-
forming them, or of becoming the victims of their vices and crimes.” Wil-
son concluded:

Noo facility should be afforded to those states which enjoy the “ben-
efits” of slavery, toward enabling them to rid themselves of its evils;
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as soon as they choose to abandon the system, every philanthropist
will lend a helping hand toward relieving them from their super-
abundant black population, either by colonization or otherwise. But
if the legislature of Ohio does not take some measures of precaution
and prevention, as to such emigrations as that above described, they
may set about building a new penitentiary, and making a judicial
circuit after the manner of Hamilton county, in the midst of every
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negro settlement.

The editor of the widely read Niles Weekly Register of Baltimore was also
familiar with the situation of the three hundred former slaves who had
been freed in Ohio by Giles’s will. He described the decision to free them
there as “an injury” “inflicted upon Ohio” by a well-intentioned but “ill-
judged” decision of their owner. The owner’s decision was wrong “unless
he has made provision also, for taking care of them until the degrading
properties of slavery are eradicated from the objects of his solicitude.”™

Meanwhile, the editors of another Ohio newspaper, the Scioto Ga-
zette, defended the enforcement of the fugitive slave clause in Ohio on the
ground that nonenforcement would lead to the “encreasing the numbers
of anignorant, slothful and immoral race. . . .” Wilson of the Western Her-
ald responded by attacking slave state politicians for their willingness to
do just that by extending slavery to Missouri.® Other states responded
similarly. Illinois’s first state legislature dealt with free-black emigration
by imposing prohibitively high bond requirements on free blacks who at-
tempted to enter that state.” The Ohio controversy over resettlement sup-
ports Mason’s conclusion that many Americans in the northwest saw “dra-
conian Southern manumission laws” that excluded free blacks from slave
states as “hand in hand with the drive to fix slavery’s parade of evil conse-
quences on what should be the free, white states of the Northwest.””*

Many congressmen and state leaders also believed that the “burdens” of
slavery—that is, free blacks—should go hand in hand with the “benefits”
of slavery. Senator Burrill of Rhode Island advocated Missouri restriction
primarily on the ground that it could keep both slaves and free blacks out
of the West.”” Senator Otis of Massachusetts made an apparently similar
argument to Burrill’s, favoring western settlement by “a white popula-
tion,” as opposed to one of mixed race.™ An Ohio congressman quoted
by Mason analyzed the Missouri constitution’s exclusion of free blacks
and wrote to his constituents that it left him “perfectly convinced” that
slave states are “taking measures to throw their worthless black population
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into Ohio, Indiana, and Illinois.”"® White Northern congressmen opposed
Missouri’s exclusion of blacks primarily because they thought it would
harm Northern whites, not because they sought to protect blacks.

Despite King’s lukewarm support for black emigration rights in Con-
gress, in New York the contemporaneous reaction to blacks” exercise of
civil rights was quite different, as was King’s attitude. In the aftermath
of their disastrous loss in the 1820 New York gubernatorial election, Van
Buren’s Bucktail Republicans became even more determined to destroy De
Witt Clinton’s authority. They forced through the New York legislature
a bill that required the calling of a constitutional convention with an un-
limited agenda. When the convention convened in 1821, it was chaired by
none other than the defeated Daniel Tompkins.

The convention agreed to profound reforms to republicanize New
York government that had as their primary motivation the destruction of
the governor’s patronage power and the popularization of both law and
the court system by broadening the franchise and subjecting many judi-
cial offices to popular control. Rufus King opposed many of the proposed
reforms. But in one important case, he went from opposing a proposed
“reform” to giving it tacit support. That reform stripped the vote from
nearly every free black in New York.

An initial proposal to take the vote completely away from blacks was
made by Erastus Root, Van Buren’s Bucktail leader in the New York As-
sembly, who had opposed Clinton’s resolution in favor of Missouri restric-
tion. Root made no bones about his reasons; a bloc of black votes that
generally supported Federalists had cost Republicans elections that they
would win if only whites were allowed to vote. Though Root chose to
use as his example the election of 1813, where he argued that a “few hun-
dred Negroes” “virtually gave law to the state,” it was lost on no one that
the most recent example of such an election was Tompkins’s narrow loss
to Clinton.” Root argued that black votes could be bought, and that this
could only be prevented by taking the vote away from them. As another
leading Republican, Colonel Young, put this, blacks were a “degraded
people . . . an unsafe depository for the right of suffrage.””> Against this
position, Peter A. Jay, son of John Jay, argued that taking the vote away
from an estimated thirty thousand free blacks was inconsistent with the
support that New York leaders who were members of the convention had
just given to Missouri restriction. '

At the New York convention, Rufus King and other major Federalists
originally opposed taking the vote entirely away from free blacks. There
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King argued that under the federal Constitution, persons born into slavery
could never vote, but that free-born blacks could do so, and that the Con-
stitution’s P&I clause meant that free blacks could not be stripped of the
vote if they were similarly situated to whites. But at precisely this point
in the convention’s deliberations, King received a timely warning from his
son John King, who was closely monitoring it from Albany, that his sup-
port for continuing black voting was politically unwise.

John King reported in a letter to Rufus King that Tompkins had stacked
the convention committee on suffrage to get a report favoring extending
the suffrage for whites, and taking away the black vote. He advised Ru-
fus King to attack vigorously the report’s white suffrage extension, which
dramatically expanded the white franchise.”* He then explained that there
Wwas an important exception: “New York is making common cause against
Negroes—all seem to regret that the privilege of voting should have been
continued to them—this feeling also extends to our county. I understand
that the country members in the convention have been and will be [illeg-
ible] to retrace their steps upon this subject.””s By “New York,” John King
probably meant the area in and around metropolitan New York, which
he represented in the legislature, and where he and his father both lived,
though he may have meant the state as a whole. In either event, John King
was warning his father that there would be a concerted effort made to take
the vote away from blacks, that it would be nonpartisan, and that his father
should not oppose it. The New York convention then overwhelmingly
supported an amendment——proposed by a committee controlled by Mar-
tin Van Buren—which effectively stripped the vote from virtually all free
blacks in New York using a racially biased wealth discrimination. It is un-
certain whether King supported the amendment, but he firmly supported
the reformed constitution, and never publicly objected to the decision to
strip the vote from nearly all free blacks.

The New York convention’s actions on black voting show that Van Bu-
ren and his allies—and most New York voters—were supporters of white
democracy long before Stephen Douglas declared that as the purpose of
the Democratic Party. They were not alone. By 1840, free blacks had lost
the suffrage in New Jersey, Connecticut, and Pennsylvania, all states in
which they had previously voted.

That northern retrenchment of black rights occurred just as the anti-
slavery movement expanded was not a coincidence. Instead, it supports the
conclusion that the core impetus for antislavery action during the Missouri
controversy was the drive for free labor and free land for whites, particu-
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larly in order to extend the white man’s republic into the West. In the years
after 1815, antislavery action in the northern states had growing political
power to create a broad-based white cross-class coalition to eliminate a
repressive labor status whose expansion had begun to impede Northern
interests. But even as Northern and Midwestern antislavery action ex-
panded, black political inequality at home was also expanded to assuage
the fears of white voters about black freedom where it had the potential
to affect them directly. The Missouri antislavery challenge was principally
a drive for white free labor on western farms; any improvements in black
rights were its incidental by-product.

T = CRE

During the congressional Missouri debate, Senator Nathaniel Macon of
North Carolina responded to restrictionist arguments that Thomas Jef-
ferson’s attack on slavery in his Notes on Virginia supported their cause by
pointing out that Jefferson’s actions showed that Jefferson supported a

¢ As a recently

“democracy” of “the white family,” not an end to slavery.
discovered letter shows, Jefferson himself felt strongly enough about the
Missouri issue that he addressed it directly in writing to Speaker of the
House and Northern restrictionist leader John Taylor. Taylor had written
to Jefferson during the 1821 Missouri debate asking for information about
the history of the Phi Beta Kappa Society. Taylor stated his admiration
for Jefferson’s efforts on behalf of liberty over the years. In response, in
an obvious reference to the Missouri controversy and criticism of Taylor,
Jefferson wrote that he was not certain that liberty would be preserved,
because the “Northern bears seem bristling up to maintain the empire of
force.”

For Jefferson, America’s “empire of liberty” included the right of the
sovereign people to choose even to impose black slavery; for the Northern
states, it now meant the extinction of that right and the redefinition of
popular sovereignty in a republic. Both sides agreed, however, that full
citizenship in the American republic was for whites only. As Macon said,
“[I]t may be stated, without fear of contradiction, that there is no place
for the free blacks in the United States—no place where they are not de-
graded.”™

The Missouri compromises were a pragmatic economic settlement that
left the sectional political contest in stalemate, and failed to resolve the
underlying constitutional issues. Acceptance of this stalemate effectively
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redefined the Constitution as a sectional compact on slavery, since on that
issue, the Constitution was now perceived to lack the critical elements of
a rule of law: agreed-upon moral foundations, allocations of political au-
thority between different levels of government, and procedures for judicial
dispute resolution. The new compact bought a deceptively fragile peace
for the Republic as it realigned politics in a way that permitted the largely
unrestrained growth of slavery for two more generations.

Northern leaders proved unwilling to engage in a showdown over the
Union after they failed to derail the compromise. They “blinked” for a
simple reason. In a continuation of an earlier historical pattern, their con-
stituency, the Northern public, lost interest in blocking western slavery
expansion as soon as slavery had been excluded from the North’s preferred
settlement path and the problem of barring free blacks from Missouri
(which meant they might head north instead) had been “solved.” John
Quincy Adams expressed this political conclusion well in analyzing New
York senator Rufus King’s lack of interest in continuing the fight over
Missouri during its second “black rights” phase in 1820—21: “Upon the
Missouri Question he [Mr. King] has much cooled down since last win-
ter. . . . [H]e has discovered that the people of the North . . . flinch from
the consequences of this question, and will not bear their leaders out.”

Despite their awareness of the compromise’s limitations, Northern
leaders adopted the same political strategy in making the compromise that
their representatives had followed on slavery in negotiating the Constitu-
tion thirty years earlier. They temporized. Despite their rhetoric, North-
ern leaders failed to heed abolitionists’ repeated warnings that slavery had
reached an absolutely critical juncture in its development where they must
contain it if they were ever to abolish it. John Quincy Adams told his di-
ary that the country would have been better off if the Union had been
dissolved, followed by a negotiation for a new constitution. Adams’s diary
was as far as his actions went; his driving presidential ambitions would have
been destroyed had he acted on his beliefs, and as he had observed in King’s
case, the people of the North would have flinched from the consequences.
So the North deferred the “poisonous” problem of slavery’s expansion for
further generations, leaving it to be resolved by fields of blood.
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SLAVERY AND THE DISMAL
FATE OF MADISONIAN
POLITICS

Most early Americans did not view ending black slavery nationwide as
an important objective of the American Revolution, judging from their
actions. Just before the Revolution slavery was under increasing political
and legal fire, which the Revolution intensified somewhat in parts of the
country, but it was a wealthy, established institution that was still widely
regarded as legitimate and necessary to the future growth of the south-
ern states. They were deemed essential participants in the revolt against
Britain. The Confederation government accordingly protected slavery in
important ways.

American gradual abolition, though an important achievement, oc-
curred only where it could take place without causing significant political,
economic, or social disruption for white taxpayers who feared abolition’s
effects. Northern abolition occurred where slavery was marginal in socio-
economic terms, and it progressed in the northern states as slavery became
more marginal there toward the end of the eighteenth century. These states
usually legislated abolition with generous de facto compensation for slave-
owners and, even then, allowed major loopholes that protected slaveholder
interests while accommodating the racial fears and economic interests of
their white majorities. Much of the broad protection given to slaveholder
rights by gradual abolition legislation was probably not constitutionally
required, since it depended on the extent of vested rights in slavery, which
was fairly debatable within the English common-law tradition after Somer-

267



CONCLUSION

set. Granting “liberal” protection at blacks’ expense avoided more divisive
disputes over slavery among white taxpayers.

Most Northern whites benefited as much from abolition as northern
slaves and their children did. The Northern labor policies that replaced
slavery and indentured servitude encouraged white immigration eagerly
sought by landed whites, while white workers found that abolition in-
creased their mobility and eliminated slave-labor competition. In contrast,
these same policies often effectively disadvantaged free blacks who still
faced continuing discrimination in competition with whites for jobs and
land.

Racism played an important role in the form abolition took in the
northern states. White northern majorities were happy to be rid of slavery,
but at least some whites were also pleased by the prospect of getting rid
of blacks as well. White support for abolition sometimes occurred in the
form of permitting blacks’ removal from their states through kidnapping,
slave sales, and unwillingness to protect fugitives. Whites also refused to
provide taxpayer funds for slaveholder compensation, forcing blacks and
their children to buy their children’s freedom. That decision could be at-
tributed to racism, but it also seems to have reflected a widespread feeling
that financing the ending of slavery should be a private, not a public, re-
sponsibility. Racism and widespread solicitude for property rights (includ-
ing opposition to redistributive taxation) each probably played some role
in the parsimonious form taken by northern abolition. Yet many north-
ern white racists did oppose slavery, and supported gradual abolition even
while continuing to oppose civil equality for blacks.

The political path of least resistance that northern states took to aboli-
tion in order to deal with white racism was to dissociate slavery as a re-
pressive labor status from other aspects of black-white relations. Abolition
failed where it was not possible to dissociate them sufhiciently, as in New
York in 1785. In some northern states, steps were taken in the direction
of black civil equality after abolition, while in others, such reforms were
stoutly resisted. Overall, most northern antebellum free blacks were de-
nied critical civil rights by white majorities. Most of them lost the right
to vote well before the Civil War, and they could not serve on northern
juries before then.

There was no meaningful prospect for voluntary Southern state aboli-
tion of slavery or limits on its expansion before the Missouri controversy.
Slavery continued to be a profitable and socially viable institution in the
major southern slave states, and white majorities there saw no substantial
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benefits from its abolition or containment (notwithstanding early slave
state disagreements about slave-trade policy). But it would be a mistake
to conclude that slave state opposition to abolition was simply a result of
greater white racism in southern as compared to northern states. Slavery
and racism overlapped significantly, but they were not perfectly correlated
in the early Republic.

There is little question that southern white racism played a role in per-
petuating slavery throughout this period. Many southern leaders and citi-
zens were open racists or believed that large numbers of free blacks and
the institution of slavery could not coexist. But southern unwillingness
to undertake gradual abolition did not stem only from greed for slavery’s
profits and racism. It also had to do with widespread concerns about large-
scale social disruption that might result from the development of a large
free-black population, which many southerners believed would poten-
tially lead to race war, threaten slavery where it remained, and possibly
lead to growth in crime and increased poor-relief requirements. By the late
eighteenth century, Southern abolition was widely perceived as a social
quagmire even by citizens with antislavery views, not as a simple matter
of “justice in conflict with avarice and oppression” as Jefferson had earlier
believed. Northern contemporaries who supported abolition nevertheless
often viewed these southern fears about the effects of widespread aboli-
tion as relatively legitimate concerns, especially after the Santo Domingo
revolt.

Massachusetts leaders who supported abolition in the 1790s, including
John Adams, acknowledged the legitimacy of St. George Tucker’s con-
cerns about the political difficulty of integrating free blacks successfully
into Virginia society during gradual abolition. Tucker was much more
farsighted than most leaders in rejecting the feasibility and justice of colo-
nization in his gradual abolition proposal. Many of his northern corre-
spondents could see no other means of gaining southern acceptance for
gradual abolition besides colonization. A majority of Tucker’s southern
contemporaries, including Thomas Jefferson, thought that gradual aboli-
tion without colonization was unacceptable. If Tucker was correct in re-
jecting the practicability of colonization (and he was), their position meant
that voluntary gradual abolition in the slave states would never occur.

The contours of abolition politics did not change markedly during the
more than two decades after Tucker’s plan failed in Virginia. When Ru-
fus King publicly encouraged the Southern states to begin abolition of
slavery in 1820 by explicitly promising them northern support for federal
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colonization funding if they did so, he was accepting southern concerns
about the disruption that would be caused by large numbers of free blacks
as legitimate. He was also acknowledging that the Northern states were no
more willing to integrate large numbers of free blacks into their states than
the Southern states were.

The Constitution was an obstacle to ending black slavery in America. It
was proslavery in its politics, its economics, and its law. The critical ques-
tion is why. In drafting the Constitution, the Founders were centrally con-
cerned with creating a new framework for continental government. That
framework had to respect Americans’ concerns about both political liberty
and political power because national unity—and national strength—de-
pended on it. By the late 1780s, a majority of Americans wanted to create
a union with a strong republican government that would be capable of
creating a continental empire; but to preserve liberty within that empire,
they also wanted a government based on federalism principles.

The Constitution’s proslavery character was a necessary result of its
drafters’ effort to endow the national government with strong military,
fiscal, and commerce powers and to suppress sectional conflict while also
adopting federalism as its core structural principle. If the new republic’s
government had not met all of these goals, this would in all probability
either have prevented the formation of the Union or have led to its early
dissolution. But a government that met all of those goals could not have
been formed and then have territorially expanded as America did unless it
protected slavery and its expansion.

The reason for this was that the federal republic created by the Consti-
tution could not act against slavery at the national level and still be strong
enough to support American expansion into the West and to govern a
continental empire. For America to become an empire on that scale, the
Southern states had to be willing partners in that enterprise, and a major
part of the price of their allegiance was the continued protection of slavery
as it expanded. Since many other Americans also saw advancing westward
expansion as a major part of the American government’s raison d’étre, to
obtain their goal with slave state support the early American government
would need to acquiesce in and protect slavery’s expansion. The proslavery
Constitution reflected this political reality.

The Constitution’s attempt to solve the problem of sectionalism went
significantly beyond providing slave wealth representation and explicit
protections for slavery. To pursue their economic development, in drafting
the Constitution northern states traded a majority-vote federal commerce
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power for state power to continue slave imports fora generation, despite
well-informed (and clearly correct) warnings that this would greatly facili-
tate slavery’s expansion into the western United States. Northern states also
accepted a sectional division of national territory through the Northwest
Ordinance of 1787 and informally agreed in return to abandon their efforts
to obtain a Spanish treaty that would have closed the Mississippi River
to navigation for decades. These “constitutional” agreements stemmed
from the sections’ shared desire to maximize their respective economic
development through western expansion, which in turn permitted the
unrestricted development of slave economies and slavery’s growth for two
generations. The resulting freedom from federal interference during the
surge of westward expansion was all the “head start” that slavery needed
to escape from significant federal control until its continued expansion
became politically uncontrollable—a raging torrent that leaped the banks
of the political river.

Americans were willing to compromise with “constitutional evil” with
their eyes open to create the federal republic, at least where slavery was
concerned. They explicitly debated whether the Union was a political
union only or a moral one as well during ratification debates over slavery.
The Constitution’s federalism forced Americans to accept that theirs was
a political Union that inherently required them to be willing to tolerate
what they saw as evil behavior by their fellow citizens in other parts of the
country, whether it consisted of established state churches or of slavery.

Bent on the pursuit of economic expansion at home and to the west,
the northern white majority chose not to insist on aggressive action against
slavery outside the north in making the Constitution or during early na-
tional expansion. Instead, northern states repeatedly sought to profit polit-
ically and economically from allowing slavery’s domain to expand in their
negotiations over the Constitution and early federal government policies.

THE MISSOURI CONTROVERSY AND
ANTEBELLUM ANTISLAVERY

During the Missouri controversy, northern restrictionists such as Rufus
King contended for the first time that the Constitution itself was gov-
erned by natural or moral law where slavery was concerned. In effect, King
was arguing that the Union was a moral union, not just a political one.
Slave state representatives in 1819—21 rejected King’s concept of the Union
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as antirepublican for several reasons. They did not agree that natural law
trumped the popular will where slavery was concerned or that republican
political sovereignty could not include the establishment of slavery. They
also rejected the idea of a unitary federal government. King’s providential-
ist nationalism was antithetical to southern state representatives’ republi-
can conception that the federal government was founded only on popular
will—rather than on moral law—and to their view of the Constitution as
a compact between states. These stark disagreements show that the Consti-
tution and federal law and court decisions made under it had been unable
to create a politically workable “rule of law” that had cross-sectional sup-
port where slavery was concerned.

The Constitution’s creation of a federal republic was a decision to evade
the problem of political sovereignty in the new government. Federalists
claimed that the problem had been solved through popular sovereignty,
did not need to be solved at all, or could be avoided through the rule of
law. Despite such claims, the problem of sovereignty had not been solved,
because the Constitution made an unstable allocation of political authority
between rival potential claimants for sovereignty. Consequently, disputes
over the reach of federal power vis-a-vis the states that ultimately had
important implications for slavery began as early as 1790, and intensified
sharply before 1800 as the Jeffersonian Republicans rose to power.

In part because it established no clear sovereign, the Constitution was an
unworkable instrument for managing change on slavery when the political
center of gravity within the federal government began to shift late in the
first quarter of the nineteenth century. Federal control of slavery in new
states depended not only on the creation of a congressional political major-
ity to support it, but on the willingness of the Supreme Court to uphold
this congressional power against very likely challenges. Yet the same sec-
tionalism that characterized slavery as a political issue meant that it would
have been extraordinarily difficult for the Supreme Court to intervene
clearly on one side or the other during the Missouri controversy in a way
that would have resolved the bitter political debate, and neither side was
willing to have it do so in any event. The Court’s nominal power of judicial
review was a dead letter at that time where major political intervention on
the issue of slavery was concerned.

The controversy also revealed the procrustean constraints imposed
on national politics by the Constitution’s unalterable political structure
on slavery. The Missouri compromise settlement provided that its terms
would apply “forever,” but that is not what knowledgeable contempo-
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raries thought the Constitution required. Leading Northern restrictionists
such as House of Representatives Speaker John W. Taylor and Senator
Rufus King were painfully aware that the Missouri compromise was not
a “constitutional” compromise because Congress could alter or repeal it
at will. Like the Northwest Ordinance, continued observance of the Mis-
souri compromise depended only on political good faith, not on the Con-
stitution’s rule of law.

The Constitution provided no politically feasible means of making the
compromise permanent because its supermajority amendment require-
ments meant it could not be modified to resolve sectional disputes. It left
the North no alternative other than disunion to achieve a better or more
permanent settlement. This Hobson’s choice provided the protection to
slavery that the Constitution’s southern supporters had originally sought
from it, but showed its inherent inability to resolve sectional disputes
peacefully as well. In this sort of long-term stalemate, each section could
only fundamentally improve its situation by exercising the “nuclear op-
tion” of civil war. Short of that, the sectional war over slavery’s expansion
could be fought only “on the ground.” Slavery was not placed on a “course
of ultimate extinction” by the Missouri compromises, as Lincoln argued it
had been; instead, its long-term existence was ratified, and the war on the
ground continued.

At the time the Constitution was adopted, a majority of Americans
had apparently accepted Madison’s argument in Federalist 10 that by pitting
interest groups against one another they could create a stable balance be-
tween liberty and power. Madison argued that that balance would be stable
because the federal government could not be “captured” permanently by
any durable faction. When the sectional dispute over Missouri slavery
broke out, it exposed the unstable foundations of the Constitution’s bal-
ance between liberty and power. The Constitution provided no means
of controlling the reemergence of sectionalism, which had persisted but
had been concealed by the massive westward expansion of the preceding
decades. Missouri leaders on both sides rejected Madison’s view that their
freedom would be protected by the continuing competition of “large re-
public” interest-group politics. Instead, they believed that under the Con-
stitution long-term capture of the federal government by one section or
the other was entirely possible, and that no reciprocity in governing would
then be required, so that the losing side would be exploited by the victors
in a zero-sum game.

To avoid the irresolvable issues of political sovereignty and natural

273



CONCLUSION

law raised by the Missouri controversy, the compromise was designed
to suppress slavery disputes by maintaining a sectional balance of power
and territory. But the price of compromise was that it effectively trans-
formed the Union into a political “compact” on slavery, in the sense that
no constitutional rule of law applied to it—there was no agreed-upon
permanent allocation of authority between federal and state governments
where slavery expansion was concerned, and no agreement on a neutral
constitutional referee for disputes over it. The compromises deferred the
problem of slavery for another two generations, at the cost of permitting
it to expand further.

The searing experience of sectional division during the Missouri con-
troversy forced the most thoughtful members of the rising generation of
politicians to accept the truth of George Washington’s profound insight:
in early American politics, the only alternative to interregional alliances
was sectional parties, whose formation would inevitably lead to disunion.
The Missouri struggle therefore laid the political foundations for the Sec-
ond Party System.” Despite Madison’s hopes, the Constitution could not
prevent intrasectional alliances or peacefully resolve sectional controver-
sies unless national expansion continued. The partisan realignment that
occurred after 1828 concealed from public scrutiny—and suppressed for a
time, but did not alter fundamentally—the sectional dynamics of slavery
and American constitutional politics. As Jefferson and others had feared,
the Missouri settlement was “a reprieve only. . . . A geographical line, co-
inciding with a marked principle, moral and political, once conceived and
held up to the angry passions of men will never be obliterated.”

The early Republic struggle over slavery’s survival and expansion was
principally a result of the ongoing sectional struggle for political sover-
eignty, a struggle over “the dominion of the Union,” as Rufus King putit.
Eighteenth- and early-nineteenth-century moral, religious, and Enlighten-
ment values and Revolutionary ideology played some role in shaping po-
litical decisions on slavery, as did negotiations between masters and slaves.
However, major decisions made about slavery during the formation of the
Union, northern abolition, and westward expansion stemmed primarily
from white majority self-interest in maximizing economic growth.

Decisions that benefited white majorities in different parts of America
by expanding their economic-development opportunities at the price of
maintaining and expanding slavery adjusted sectional conflicts over the
formation of the Union and as the nation advanced westward. During the
pivotal Missouri controversy, it was principally the strong Northern state
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interest in providing western land to white settlers that actually advanced
the antislavery cause, not abstract northern concern for black rights or
equality, or burgeoning moral opposition to slavery. The intimate con-
nection between the expansion of slavery and white majority public opin-
ion supporting economic growth and America’s push toward empire also
strongly suggests that the slavery views and actions of individual leaders—
even prominent figures such as Thomas Jefferson and James Madison—
played a fairly limited role in the ultimate course of slavery’s expansion,
particularly when compared to the growing power of public opinion on
such issues in an increasingly democratic white republic.

The temporizing agreements reached in the Missouri controversy’s
maelstrom ratified the long-term existence of slavery, making the slave-
holders’ union permanent until it was destroyed in the earthquake of civil
war. The success of the Founding generation and its descendants in seeking
to defer the sectional problem of slavery for four generations may seem
to some to be a credit to the Founders’ wisdom and foresight. But to oth-
ers their approach to government will suggest the terrible costs that were
involuntarily imposed on posterity by such intergenerational transfer of
profoundly vexing problems, even by a republic committed to human
freedom.
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NOTES ON THE LAW OF
SLAVERY AND BOUND LABOR

In 1770, slaveowners’ rights in most colonies with regard to chattel slave
property included the right to use brutal physical force (generally not in-
cluding dismemberment without court approval), including force sufhi-
cient to result in accidental death, to compel slaves to labor and behave as
masters demanded.’ Slaves in most respects were deemed property without
legal rights; they usually were denied legal rights to contract, own prop-
erty, or marry; they lacked standing (i.e., the ability to sue) in court (with
an apparent exception for freedom cases); they could not testify in court,
except against each other (in Virginia, then only in capital cases);> and they
could not appeal county-court verdicts against them even in capital cases
in some jurisdictions.?

Slaveowners in American colonies had virtually unlimited rights to buy
and sell slaves in 1770. Sales between colonists in different colonies resulted
in a small domestic slave trade. Slaveowners participated in a much larger
foreign trade between the colonies, Africa, and the West Indies.*

In some respects, the temporary legal disabilities of colonial servants
were similar to those imposed on slaves: servants could not marry or con-
tract with third parties without permission, leave an employer or obtain
new employment without a certificate of freedom, or travel without a
pass. In some colonies, the services of indentured servants could be sold,
often without their consent.’ Colonial laws provided severe penalties for
indentured servants or apprentices who ran away.® But there were critical
differences: servants were specifically protected against physical brutal-
ity (euphemistically, “immoderate correction”) and could appeal to local

courts for protection against it, including transfer to a new master; ser-
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vants could own property; servants were entitled to jury trials in criminal
cases, could testify, and had the same rights of appeal in such cases as free
persons; and in some cases, servants were entitled to “freedom dues,” that
is, payments of certain kinds on completion of service. In sum, colonial
law conferred various important legal protections on servants that slaves
conspicuously lacked.”

In some cases, however, slaves’ customary rights were inconsistent with
theoretical principles of slave law. Slaves in South Carolina were permitted
to till certain property, to sell the produce to third parties, and to keep the
proceeds, a practice that the legislature refused to prohibit.® In Virginia,
slaves were permitted to raise and sell produce and stock, including horses
and hogs.® Some slaveowners paid their slaves for certain services and for
sales of commodities to them. As Ira Berlin and others have pointed out,
the terms of slavery were often the result of negotiations between masters
and slaves, and these negotiated terms changed over time and differed by
region, occupation, and other factors.

There is also uncertainty about the extent to which each colony ob-
served all aspects of chattel slavery. As noted, some colonies apparently
permitted slaves certain customary rights that were inconsistent with chat-
tel slavery and even with existing slavery laws. Emily Blanck concludes
that slaves in Massachusetts had various civil rights, including the right to
sue in court, to own property, to serve as a witness, and to petition.” There
may also have been differences between colonies in terms of the acceptable
levels of labor that could be demanded from slaves, and in the amount
of physical brutality that could be inflicted with impunity on slaves by
slaveowners."
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CALCULATING
NONSLAVEHOLDER
VOTING STRENGTH

Following is an example of calculations supporting the view that in many
Northern states, nonslaveholder voters held a voting majority after the
Revolution. These calculations are meant to be indicative only, and thus
are based on a series of conservative assumptions added to certain known
base statistics.

Nash and Soderlund calculate that 15 percent of Philadelphia house-
holds owned slaves in 1767, when slave ownership peaked before the
Revolution.” This means that 85 percent of Philadelphia households were
headed by nonslaveholders in 1767.

To calculate nonslaveholder voting eligibility in Pennsylvania, assume a
broader than actual dispersion of slaveownership throughout Pennsylvania
and that every slaveowner was eligible to vote, while only 30 percent of
nonslaveholder heads of household could vote, which probably signifi-
cantly understates the actual breadth of the suffrage.

Assuming approximately 60,000 Pennsylvania households in an esti-
mated population of 241,000 at 1770, of these, approximately s,500 house-
holds would have been headed by slaveholders (assuming very broad sla-
veownership dispersion), while about 16,350 household heads would have
been nonslaveholders eligible to vote. No more than 2§ percent of eligible
Pennsylvania voters would have been slaveholders, while at least 75 percent
would have been nonslaveholders as of 1770. If one chooses a larger num-
ber of households, the percentage changes in voting eligibility increase in
favor of nonslaveholders, so the precise number of households is not par-
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ticularly important to the result. Postrevolutionary increases in population
and numbers of households are not matched by increases in slaveholding,
so these ratios go down over time.

Using similar assumptions, the ratios between slaveholder and non-
slaveholder voters would clearly have been less favorable to slaveholders
in most New England states.
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CALCULATIONS IN
SUPPORT OF TABLE 4.1

These calculations indicate how table 4.1 was prepared, but no claim is
made that the simple model employed would satisfy professional demog-
raphers or economists. The calculations are intended to provide an ap-
proximation of the effects of the Constitutional Convention’s decision to
extend to 1808 the period before which Congress could bar slave imports.

I790

The population for 1790 was computed by assuming that imports were
even throughout the decade, and that natural growth occurred at 2 percent
ayear once a slave was imported. End-of-decade slave population increased
31,358 over natural growth levels. House seats are based on 1 representative
per 33,000 population (three-fifths of slave population), rounded to lowest
whole number.

1800

The population for 1800 was computed using same assumptions as 1790,
except that one-half of the additional growth from the slaves that had
been imported as of 1790 is added to the 1800 total (a conservative assump-
tion). Addition from imports (1783—1800) is 104,875. The same rounding
and same apportionment rules were used.
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1810

The population for 1810 was computed using 1790 assumptions. Total ad-
dition from imports 1783—1810 is 246,205. House seats are based on 1 rep-
resentative per 35,000 population.

1820

The population for 1820 maintains 1810 levels, though smuggling could
have increased total seats by one. Population increased by natural growth
of 1790—1800 (one-half) and 180o0—1810 import cohorts only, so the total is
234,000. House seats are based on 1 representative per 40,000 population.
If continued contribution from the 1783—9o cohort is assumed, this would

probably add one seat.

SENATE SEATS

How much did the expansion of the slave population through imports en-
able settlement to accelerate? Since the total slave population is increased
roughly 15 percent by 1820 through imports, it seems likely that at least
one, and probably several, slave states were settled by 1820 that would not
otherwise have been settled by then. How many states fall in this category
is a matter of judgment, but the size of the new-state populations is small
enough at that time to make it reasonable to think that the settlement of
two to three new slave states was enabled by imports (and would not have
occurred through free-labor migration by then).

EFFECTS OF EARLIER IMPORT CUTOFF

Based on table 4.1 import data, the result of stopping imports at 1800
would have been to reduce slave imports for the period 1780—1810 by more
than half. This change in turn would have reduced the size of the total slave
population by approximately 8 percent as of 1820. This slave-population
reduction might have slightly reduced the number of southern slave states
as of 1820 by slowing settlement, though slaveholders might have stepped
up imports before 1800 in response to an impending cutoff. An immedi-
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ate slave-trade cutoff would have had a larger impact on the growth of
slavery in this period, probably reducing total 1820 slave population by
15—20 percent (other factors being equal). Slave population would still have
increased by about 80 percent over 1790 levels to about 1.2 million by 1820,
but slave states would probably have lost significant representation in both
the House and Senate in this reduced-growth scenario.
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HOUSE OF REPRESENTATIVES
ACTION ON THE QUAKER
MEMORTIALS

The Report of the United States House of Representatives Select Committee on the Quaker
Memorials, and the text of the action taken by the House of Representatives on that report,
are reprinted in full below. Source: House of Representatives, Journal, March 23, 1790, repr.
Doc. Hist. FFC, 3:340—41.

REPORT OF THE HOUSE SELECT
COMMITTEE ON THE QUAKER MEMORIALS

The Committee to whom was referred sundry memorials from the people
called Quakers, and also a memorial from the Pennsylvania Society, for
promoting the abolition of slavery, reported:

That from the nature of the matters contained in those memorials, they
were induced to examine the powers vested in Congress, under the pres-
ent constitution, relating to the abolition of slavery, and are clearly of
opinion:

First, that the general government is expressly restrained from prohibit-
ing the importation of such persons as any of the states now existing shall
think proper to admit until the year 1808.

Secondly, That Congress, by a fair construction of the constitution,
are equally restrained from interfering in the emancipation of slaves, who
already are, or who may, within the period mentioned, be imported into,
or born within any of the said states.
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Thirdly, That Congress have no authority to interfere in the internal
regulations of particular states, relative to the instruction of slaves in the
principles of morality and religion, to their comfortable clothing, accom-
modation and subsistence; to the regulation of their marriages, and the
prevention of the violation of the rights thereof, or to the separation of
children from their parents; to a comfortable provision in cases of sickness,
age or infirmity, or to the seizure, transportation, or sale of free negroes,
but have the fullest confidence in the wisdom and humanity of the legis-
latures of the several states, that they will revise their laws, from time to
time, when necessary, and promote the objects mentioned in the memori-
als, and every other measure that may tend to the happiness of slaves.

Fourthly, That nevertheless, Congress have authority, if they shall
think it necessary to lay at any time, a tax or duty, not exceeding ten dol-
lars for each person, of any description, the importation of whom shall be
by any of the states, admitted as aforesaid.

Fifthly, That Congress have authority to interdict, or (so far as it is, or
may be carried on by citizens of the United States, for supplying foreign-
ers) to regulate the African trade, and to make provision for the humane
treatment of slaves, in all cases while on their passages to the United States,
or to foreign ports, as far as it respects the citizens of the United States.

Sixthly, That Congress have also authority to prohibit foreigners from
fitting out vessels in any port of the United States for transporting persons
from Africa to any foreign port.

Seventhly, That the memorialists be informed, that in all cases, to which
the authority of Congress extends, they will exercise it for the humane ob-
jects of the memorialists, so far as they can be promoted on the principles
of justice, humanity and good policy.

HOUSE ACTION AMENDING THE SELECT
COMMITTEE REPORT ON THE QUAKER
MEMORIALS ON SLAVERY

Strike out the first clause, together with the recital thereto, and in lieu
thereof insert, “That the migration of importation of such persons, as any
of the states now existing shall think proper to admit, cannot be prohibited
by Congress prior to the year 1808.”

Strike out the second and third clauses, and in lieu thereof insert, “That

Congress have no authority to interfere in the emancipation of slaves or
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in the treatment of them within any of the states, it remaining with the
several states alone, to provide any regulation therein, which humanity
and true policy may require.”

Strike out the fourth and fifth clauses, and in lieu thereof insert, “That
Congress have authority to restrain the citizens of the United States from
carrying on the African trade for the purpose of supplying foreigners with
slaves, and of providing by proper regulations for the humane treatment,
during their passage, of slaves imported by the citizens into the said states
admitting such importation.”

Strike out the seventh clause.
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“This is a wide-ranging, deeply researched, well-written, and timely inter-
vention into a subject area that has artracted the attention of scholars and the
general public alike. George William Van Cleve argues emphatically and per-
suasively that*[t]he Constitution was pro-slavery in its politics, its law, and its
economics.” No one has made this point so clearly and with somuch evidence
and strong analysis to back it up. Van Cleve succeeds brilliantly in bringing
slavery's place in American political life to the fore, as well as allowing us a
much better view of early American society and politics, and the nation's prog-
ress toward empire. This book will be a dazzling addition to scholarship.”

ANNETTE GORDON-REED, author of The Hamingses of Monticelo:
An American Family, winner of the Pulitzer Prize and
Mational Book Award for nonfiction

* A Slaveholders’ Union is likely to be a controversial book for the best reasons.
George William Van Cleve's bold, important thesis on the role human bond-
age played in the early years of the republic offers a powerful critique of the
influence of slaveholding on American constitutional development from the
Revolution to the Missouri Compromise. Time after time, Van Cleve dem-
onstrates how powerful slaveholders protected vital interests in their human —
chattel as northerners remained indifferent, more focused on avoiding persons
of color than emancipation. This book will challenge, and probably demolish,
the inherited wisdom, particularly in the legal acadenny and general culture,
that Abraham Lincoln correctly described these years as a time when slavery
was thought to be on a *course of ultimate extinction.” Americans from 1770
to 1820, a fair reader of this book should be convinced, never took any serious
step that put slavery on a *course’ that keeps to Lincoln’s words.” —_—
MARE GRABER, author of Dred Scott and the Problem of Constitutional Evil

“Van Cleve's treatment of the subject of skavery as central to nearly every aspect
of political and legal life in the late eighteenth and early nineteenth centuries
is so thoroughly researched and comprehensive that it becomes the defmitive
work on the subject. His hard-headed, political analysis of the practical politics
of the Constitution provides a much needed and convincing refutation of the
overly conspiratorial and moralistic cast of other books on the subject. On
the whole, this is unquesticnably the best account of slavery and the Consti-
tutional Convention ever written.”

RICHARD R. BEEMAN, author of Plain, Honest Men: The Making o the
American Constitution, winner of the George Washington Prize
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