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Preface

This is a book about corporate violence and the long and mounting
effort to bring such harm within the reach of the criminal law. In the
early part of the last century, businesses could, with virtual impunity,
market defective products and diseased food, place workers in unsafe
conditions, and spew pollutants into the air and water that jeopardized
the health of the general public. This is no longer the case. Corporations
that illegally endanger human life now must negotiate the surveillance of
government regulators and risk civil suits from injured parties seeking
financial compensation. Of more concern to us, they also may be
charged with criminal offenses and their officials sent to prison. 

Calling attention to corporate violence is not equivalent to taking an
anti-business posture any more than studying street crime is an indict-
ment of all individual citizens. Corporations are a key source of our
nation’s wealth, of our individual prosperity, and of our quality of life.
But because these enterprises, large and small, touch our lives so inti-
mately, they have the power to sicken, injure, and kill. Observers may
debate the precise statistics, but the accumulating evidence suggests that
the human toll exacted by illegal corporate practices is extensive. It was
once believed that, although companies might commit enormously cost-
ly thefts—such as price-fixing, insider trading, and defrauding stock-
holders—“at least they do not hurt anyone.” Given the known scope of
corporate violence, this view is now considered a myth. 

The fight to criminalize business violence is a tale that is at times
complicated but always intriguing. How did corporations come to be
subjected to criminal penalties when powerful interests were aligned to
protect them from such threats? When business practices harm someone,
can it be said that the corporate entity “intended” to victimize that per-
son and therefore should be held criminally culpable? When no legal
statutes exist that specifically outlaw “corporate violence,” what strate-
gies must be invented to prosecute wayward companies? When busi-
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nesses are attacked through the criminal law, how do they resist being
stigmatized as an “offender”? And as we move further into the twenty-
first century, will the criminal law be an important, or merely a symbol-
ic, weapon in the campaign to reduce corporate violence? Over the
course of this book, we attempt to address these and related questions.

In exploring the criminalization of corporations, we use the landmark
“Ford Pinto case” as our centerpiece. Just over 25 years ago, Ford Motor
Company was prosecuted for reckless homicide after three teenage girls
were burned to death when their Pinto was hit from behind and explod-
ed into flames. A local prosecutor in Elkhart, Indiana, was persuaded that
Ford’s production of, and subsequent failure to repair, the Pinto’s unsafe
fuel system was responsible for the girls’ deaths. To him, this event was
not a tragic accident—as so often occurs on the nation’s highways—but
rather was foreseeable and could have been prevented had Ford moved
quickly to recall and fix the girls’ Pinto. Not to do so was to recklessly
endanger human life. As a result, he took the pathbreaking step of indict-
ing Ford and of bringing the company to trial.

This is a drama that, we trust, will capture each reader’s imagina-
tion. But this case is important not simply for the interest it sparks and
for the chance it offers to glimpse what it is like to try to prosecute a
powerful business enterprise. It is also salient because it signifies a major
turning point in the fight to criminalize business violence. Although
Ford’s prosecution in Elkhart was a unique decision made by a unique
district attorney, we attempt to show that this case—the decision to con-
ceptualize and charge Ford with being a “criminal”—would not have
taken place even a few years before. The Ford Pinto case, in short, was
very much a product of its times. 

The first section of the book thus tries to depict how, over the course
of the twentieth century, a series of legal and social transformations coa-
lesced to make Ford’s prosecution—its potential criminalization—possi-
ble. How did we reach the point at which a major American company
could be charged with being a reckless killer and put on trial? How did
the inconceivable become conceivable? Of course, beyond Ford’s trial
and the forces that created this prosecution, there is still the matter of
what has transpired in the quarter century since the case concluded. Was
Ford’s prosecution merely an idiosyncratic “blip” of the historical
screen, or was it a harbinger of things to come? Has the fight to crimi-
nalize corporations—especially when their illegal practices damage or
take human lives—been stymied, or has this movement broadened and
deepened? What can we expect in the years ahead? In the final part of
the book, we take up these significant issues.

It is appropriate to disclose that one of the authors—William
Maakestad—was an active participant in the Pinto trial. A lawyer and a
(half) brother of the prosecutor (Michael Cosentino), Bill attended many
sessions of the trial, lived with the prosecution team during the trial, and
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made substantive contributions to the prosecution’s efforts. Admittedly,
his involvement carries both a benefit and risk. We benefit by first-hand
knowledge of public testimony in the trial and of events behind the
scenes. We run the risk, however, that our in-depth knowledge of the
prosecution’s members and their experiences will inadvertently bias our
account of the trial. Only the reader can judge whether we have com-
mitted this error, but we are reassured by the precautions we have taken
to avoid presenting a slanted story.

The current enterprise is a revised version of the first edition of Cor-
porate Crime Under Attack—an endeavor prompted in part by the Ford
Pinto case’s twenty-fifth anniversary and our corresponding recognition
of the continuing significance of the issues this prosecution raised and of
the important developments that have transpired in the intervening
years. Beyond a new subtitle, the book has been substantially remodeled
and new sections added. In Part I, we have re-ordered and revised the
chapters so that the story we are telling about the expanding criminal-
ization of corporations is faster-paced, up-to-date, and arranged in his-
torical sequence. Part II, which contains the chapters on the Pinto case,
remains largely unchanged, though it does carry a new epilogue. Part III,
however, incorporates material that is almost completely new. It is here
that we explore the aftermath of Ford’s prosecution. Thus, we both
assess the extent to which the criminal law has been used in recent times
to fight business violence and illuminate the key issues that will inform
future efforts to criminalize harmful corporate behavior. 

Let us close with a few final comments. First, we are pleased to
engage in the custom of thanking those who have helped us to complete
this project. The good people at LexisNexis/Anderson Publishing Co.—
especially Ellen Boyne and Mickey Braswell—must be singled out for
their continued support and patience. We must also express our appre-
ciation for the assistance given by our colleagues at our respective acad-
emic homes: the Division of Criminal Justice at the University of Cincin-
nati, the School of Justice and Social Inquiry at Arizona State University,
and the Department of Management at Western Illinois University. To
other individuals, too, we owe debts of all sorts—intellectual, emotion-
al, and practical. The specific contributions are too numerous to describe
in detail, but we trust they know what these contributions are and how
much they have helped. We feel obliged, in the best sense of the word, to
list their names: Kathleen Brickey, Michael Cosentino, Emily Froimsom,
Nancy Jurik, Cheryl Lero, Russell Mokhiber, Pete Sorensen, Mark
Stavsky, Brenda Vose, John Wozniak, the staff at the Macomb Public
Library, and the Legal and Government Documents library staff at West-
ern Illinois University. We further take note of the students in our respec-
tive courses who, over the years, have listened, posed probing questions,
and asked to hear more about the Ford Pinto case.
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Second, this volume has been a truly collaborative project, with each
author contributing in distinct and essential ways. Much as a chair needs
four legs to stand erect, this revised edition of Corporate Crime Under
Attack would not have been possible without each author’s supportive
participation. Although we must list our names in some order on the title
page, we trust this necessity will not obscure our equal partnership in the
current enterprise. 

Finally, we are pleased to dedicate this book to Paula J. Dubeck and
Jordan Cullen; Catherine and Gray Cavender Jr.; Jean Maakestad Wolf;
and Shelley Paden and Christopher Michael Benson. 

Francis T. Cullen
University of Cincinnati

Gray Cavender
Arizona State University

William J. Maakestad
Western Illinois University

Michael L. Benson
University of Cincinnati
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1
The Criminalization of 

Corporate Violence

On August 10, 1978, three teenage girls perished when a rear-end
collision caused their Ford Pinto to burst into flames. As we know, this
was not the first time a crash had tragically claimed the lives of a group
of youths; nor were these girls the first victims of a Pinto-related fire.
Yet the teenagers’ deaths were unique in the legal reactions they
evoked. Scarcely a month after the accident, an Indiana grand jury
indicted Ford Motor Company on three charges of reckless homi-
cide, and a local prosecutor embarked on a vigorous crusade to see that
Ford paid for its alleged “crime.” Indeed, in 1980, Ford’s subsequent
criminal trial earned national headlines and riveted the attention of all
serious students of white-collar crime and corporate ethics. To this day,
it remains a landmark legal case—one that has much to teach us
about why attempts to criminalize business violence succeed and fail.

This book tells the story of the Ford Pinto trial. Making this story
understandable, however, requires more than simply relaying the facts
of the case. To be sure, the details are fascinating in themselves: the
story’s characters are strong-willed and interesting; there is a David-
and-Goliath appeal in a county prosecutor taking on a major Ameri-
can corporation; and the plot is sufficiently dramatic and its ending
sufficiently uncertain to make the case suspenseful. 
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Yet a simple account of the facts does not explain why a criminal
prosecution of this sort was undertaken. Certainly, other options
existed. The drivers—or fate—could have been blamed for the tragic
accident. Why even consider holding a corporation culpable for the
teenagers’ deaths? And why contemplate labeling a major American cor-
poration a reckless killer? To some extent, the answers lie in the
unique history of the Pinto, which includes allegations that the sub-
compact had a defective fuel system (a gas tank placed dangerously close
to the back bumper). But more is involved; indeed, the idea that a
broader perspective is needed to address questions of this sort is the cen-
tral premise of our book.

Thus, throughout our analysis, we attempt to demonstrate that the
Ford Pinto trial is best understood as a sign of the times—the product
of a general movement against white-collar and corporate illegality. We
argue further that this attack on corporate crime—whether by prose-
cutors, politicians, or intellectuals—was itself a manifestation of
broad legal, social-structural, and ideological changes that, starting in
the 1960s, led up to, and then were energized by, the Pinto case.

In a broad way, Ford’s prosecution represents a dividing line—some
might prefer the imagery of a “tipping point”—between two eras in the
social control of corporate misconduct. In the preceding time period,
confidence in corporate America was high, awareness of “white-col-
lar crime” was limited, district attorneys were reluctant to prosecute
“respectable” members of the business community, and prison sentences
were rare and, if imposed, short. The Pinto case, however, reflects an
ongoing fundamental social and legal transformation. Today, Ameri-
cans mistrust the ethics of corporations, the concept of “white-collar
crime” is part of our lexicon, prosecutions of the rich and powerful
bring reelection if not fame for district attorneys, and convicted cor-
porate executives can count on spending many of their remaining
adult years behind bars. 

Much of this book is about these remarkable changes and how, as
a nation, we moved from a time when corporations could victimize
workers, consumers, and the public with near impunity to a time
when executives can be given 20-year prison terms. That is, this tale
is about the multiple factors that coalesced not simply to expand
“control” over wayward business practices but, more significantly, to
expand the criminal culpability of corporations and their executives.
The Ford Pinto case is a conduit for exploring this issue.

But this case is about one more, important matter: the criminal-
ization of corporate violence. Although the nature and extent of
Ford’s culpability are disputed by some, the corporation was prosecuted
for causing the deaths of three teenage girls. We have grown accustomed
to seeing executives hauled into courts for fixing prices, insider trad-
ing on the stock market, looting a company’s treasury, and massive
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financial fraud. In this instance, however, a courageous prosecutor was
making the argument that when corporations physically harm some-
one, they should be held accountable by the criminal law just like any
other lawless predator. In this case, he was claiming that Ford Motor
Company was a reckless killer—three times over—and should be
treated as one by the criminal law.

This was—and for some observers remains—a controversial posi-
tion. In the course of business operations, there are times when defec-
tive products harm consumers, when workers are hurt or perish on the
job, and when the public is possibly sickened by various emissions. It
is one thing to say that the corporation should be sued (in civil court)
or subjected to stiffer controls (by regulatory agencies). It is quite
another to say that the criminal justice system should be revved up to
go after the corporations. Ford’s prosecution was important because
it reminded the nation that corporations whose decisions have violent
consequences can, under certain circumstances, be prosecuted for
these acts. 

There was then—and is now—much debate over the point at
which the line is crossed between a poor business decision and a crime
of violence, and over how far the criminal law should expand to
attack business practices that have violent consequences. The current
project is meant to raise, and to provide an opportunity to reflect on,
these critical considerations. 

PLAN OF THE BOOK

This book tells three interrelated stories. In Part I, we relay the story
of how corporations, which emerged into dominant economic enter-
prises, relied during their development on their political power and sym-
pathetic jurists to escape control by the criminal courts. This immunity
from prosecution, however, was fitfully eroded over the 1900s as the
criminal culpability of wayward businesses was expanded. This attempt
to criminalize corporations was particularly encouraged by a social
movement against white-collar and corporate crime that gained force
in the 1970s. These legal and social developments created the oppor-
tunity for pathbreaking corporate prosecutions to occur, including in
particular Ford’s trial on charges of reckless homicide. 

Part II tells the story of the “Ford Pinto case.” The chapters in this
section illuminate what it is like to use the criminal law in an innov-
ative way to attempt to criminalize a major corporation that seemingly
has endless resources at its disposal in its efforts to mount a spirited
defense. This prosecution was, as we have and will argue, a “sign of

CHAPTER 1 • THE CRIMINALIZATION OF CORPORATE VIOLENCE 5



the times”; it would not have been possible at an earlier date. But it also
is a criminal case that individuals made weighty decisions to initiate
(and, on Ford’s part, to defend) and that was fought in the unlikely bat-
tleground of Indiana. Although the trial has now passed its twenty-fifth
anniversary, it is a legal and human drama that remains both compelling
in its plot and contemporary in the lessons it has to teach us. 

Finally, Part III tells the “rest of the story”—that is, what has
occurred in the years following the Ford Pinto case. Was Ford’s pros-
ecution a rare occurrence or a harbinger of things to come? As inti-
mated, the post-Pinto era has seen a spate of high-profile business
scandals leading to criminal prosecutions, many of which have resulted
in prison terms for corporate officials. But whether the criminal law
is being used to its full potential to contribute to the control of corporate
crime—including violence—is a more complicated matter. The advances
in, obstacles inhibiting, and prospects for the criminalization of cor-
porate crime and violence are investigated. This is a story that remains
largely hidden from public view. We hope to make a contribution by
pulling its various chapters together under one cover.

We use the remainder of Chapter 1 to construct an informational
foundation for what is ahead. We pause to define key terms and then
move on to show how white-collar and corporate crime were “dis-
covered” in the United Stated. We briefly review the costs of corporate
illegality. In particular, we show that beyond enormous financial
losses, the dimensions of corporate violence are sufficiently disquiet-
ing to warrant public policy attention aimed at effecting its control. The
discussion then explores the controversy of whether corporate decisions
that have violent impacts are indeed “crimes.” This discussion provides
a context for examining competing claims about the “criminality” of
Ford’s production of the Pinto in which three teenage girls perished in
a horrible, fiery crash.

CORPORATE CRIME AS WHITE-COLLAR CRIME:
DEFINITIONAL ISSUES

In the 1940s, Edwin Sutherland introduced and popularized the con-
cept of “white-collar crime.”1 This idea had the revolutionary effect
of sensitizing subsequent students of crime and, ultimately, those out-
side academic circles to a range of behaviors that had previously
escaped careful scrutiny: the illegal activities of the affluent.2

Although Sutherland’s own research concentrated on the perva-
siveness of the unlawful actions of corporations, he proposed a con-
siderably more comprehensive definition of white-collar criminality,
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which encompassed all offenses “committed by a person of respectabil-
ity and high social status in the course of his occupation.”3 The very
breadth of this definition has been a source of the concept’s vitality and
ambiguity. The major advantage is that it prompted social commen-
tators to investigate the full range of criminal offenses emanating
from the occupations of the rich, including crimes by politicians,
crimes by professionals such as physicians, tax cheating, crimes against
businesses, such as employee theft or embezzlement, and crimes by cor-
porate organizations themselves. On the other hand, while these var-
ious offenses share a common thread—if nothing else, they fall well
outside traditional categories of street crime—important qualitative dif-
ferences exist among them. Thus, the use of a catchall term like
“white-collar crime” risks obscuring the differences among many of
these offenses: for example, the act of a physician who defrauds the gov-
ernment by billing for false Medicaid payments and that of a multi-
million-dollar corporation that markets a defective product. Therefore,
when analysts speak generally of “white-collar crime,” it is not always
clear what they have in mind.4

In short, Sutherland’s selection of the term “white-collar” to
demarcate a realm of occupational behavior was not free of limitations.
More controversial, however, was his tendency to characterize the occu-
pational transgressions of the upperworld as “crime.” The controversy
centered around the reality that many of the actions subsumed under
Sutherland’s concept of white-collar crime are not often defined by the
state as criminal. Although important changes have taken place, crim-
inal sanctions traditionally have been employed only sparingly in the
social control of the business, political, and professional deviance of
the affluent. Civil courts, where monetary damages can be won, and
administrative agencies, which develop and enforce regulations for
industry, have been relied upon to control the occupational behavior,
particularly the corporate behavior, of those in the upper strata. Crit-
ics have thus questioned whether the behavior included in Sutherland’s
definition can rightly be called “crime.”5

The most notable criticism, because it was both an early and a force-
ful critique of Sutherland’s view of white-collar criminality, was the
1947 essay by lawyer-sociologist Paul Tappan titled “Who Is the
Criminal?”6 Tappan’s chief concern was that Sutherland’s concept
was frequently used to encompass any means of accumulating profits
that commentators might see as socially injurious or morally repre-
hensible, whether or not the conduct violated existing criminal codes.
Therefore, whether an act was defined as a “crime” depended less upon
the applicability of legal standards than upon the ideology or idio-
syncrasies of any given scholar. Not surprisingly, this state of affairs,
in Tappan’s view, caused the term “white-collar criminality” to lose its
conceptual rigor and to “spread into vacuity, wide and handsome.”7
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Such confusion meant that it was impossible to demarcate what con-
stituted a “crime” among the occupationally advantaged, a condition
that precluded systematic scientific investigation. For Tappan, the
only solution was to restrict criminological analysis to that set of
behaviors which met the criteria imposed by a narrow, legalistic def-
inition of crime. Being more a lawyer than a sociologist, Tappan con-
cluded, “Only those are criminals who have been adjudicated as such
by the courts. Crime is an intentional act in violation of the criminal
law (statutory and case law), committed without defense of excuse, and
penalized by the state as a felony or misdemeanor.”8

In reaction to Tappan and similar critics of that time, Sutherland
was able to make a persuasive argument for the legitimacy of a broad
definition of white-collar crime and for the inclusion of a wide range
of business violations within criminology. First, he noted that the
failure of criminal sanctions to regulate the behavior of the rich and
powerful was largely a reflection of the elite’s ability to use their posi-
tion to avoid exposure to prosecution. “White-collar criminals,” he
stated, “are relatively immune because of the class bias of the courts
and the power of their class to influence the implementation and
administration of the law.”9 Thus, the absence of criminal convictions
among the rich cannot be taken as evidence for the absence of crimi-
nality. Second, Sutherland observed that much occupational deviance
could ultimately be punished by criminal penalties. In some instances,
the exercise of such penalties is contained as a possible option in the
legislation proscribing particular business activities (e.g., price fixing);
in others, criminal sanctions are available when injunctions to obey the
rulings of an administrative agency are ignored. Sutherland included
injunctions because such penalties were, by law, “part of the procedure
for enforcement”; consequently, their use involved “decisions that
the corporations committed crimes.”10 In any event, Sutherland pro-
posed that the appropriate criterion for determining the criminality of
an act—whether by someone wearing a white collar or by someone
unemployed—is its potential to be criminally sanctioned. “An unlaw-
ful act is not defined as criminal by the fact that it is punished,” he
asserted, “but by the fact that it is punishable.”11

Our review of Sutherland’s attempt to delineate a new realm of crim-
inality serves as a necessary prelude for understanding what is implied
by “corporate crime,” a term often used but not always defined in the
literature. Corporate crime is conceived most accurately as a form of
white-collar crime; it is thus a “crime of the rich” or part of “upper-
world criminality.” Corporate violations, however, differ from other
forms of white-collar illegality. The most distinctive feature of corporate
crime is that it is organizational, not individualistic. This is not to sug-
gest that corporate acts are not the product of individuals; after all, a
corporation cannot do anything but through the acts of its agents. The
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crucial point, however, is that the individuals involved in corporate
criminality are acting in behalf of the organization and not primarily
for direct personal gain—although higher corporate profits, including
those obtained illegally, may bring executives such personal benefits
as promotions, bonuses, and salary increases. Thus, an executive who
participates in a price-fixing scheme to stabilize a company’s market
position is committing a corporate offense; an executive who embez-
zles funds or profits from an insider-trading scheme is not.

Corporate crimes are organizational in another sense as well: the
activation of nearly all corporate policies—whether legal or illegal—
requires the coordination of diverse elements within a corporation.
Thus, few violations of the law could be committed without the
involvement (though not necessarily the culpability) of many persons
within the corporate structure.12

Corporate illegality is an organizational phenomenon, but in what
sense can it be considered a “crime”? We must emphasize again that
civil courts and regulatory agencies (like the FTC or FDA) are the tra-
ditional mechanisms for the social control of corporate conduct, and
that the use of criminal sanctions remains relatively infrequent. Yet, as
Sutherland has reminded us, “crime” is distinguished from other types
of behavior by its potential to be punished under the criminal law, not
by the actual application of a sanction. Later scholars also embraced
this conception of criminality, and it will serve to guide our work as
well. In this study, corporate crime will be defined as illegal acts
potentially punishable by criminal sanctions and committed to advance
the interests of the corporate organization.13

THE DISCOVERY OF WHITE-COLLAR AND CORPORATE CRIME

Corrupt business practices have long existed, but they have not
always been publicized and, in particular, conceptualized as a crime
worthy of state intervention. When public officials campaign to “get
tough” on crime, they rarely need to qualify what they mean: the
drug sales, robberies, assaults, and shootings that too often transpire
on the streets of the nation’s inner cities. Leaving aside the accuracy of
the portrayal of where such “street crimes” occur, the imagery leaves
out the vast array of illegalities and harmful practices perpetrated by
businesses. Corporate scandals remind us that we ignore this mis-
conduct at our own peril—that is, at the risk of enormous damages
being wrought on innocent victims. 

The view of crime as a lower-class problem is long-standing. Since
the onset of immigration and the concentration of foreign and minor-
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ity peoples in urban centers, slum neighborhoods have been viewed as
dangerous places and their residents as a dangerous class; the poor, not
the rich, are to be feared as society’s criminals. A number of ideolog-
ical movements in the latter part of the nineteenth century consolidated
this image in the American mind. In particular, Social Darwinist
thought, which emerged in the final quarter of the 1800s, was influ-
ential in portraying the disadvantaged as falling to the bottom levels
of society because they were the least fit among the combatants in the
struggle for survival. Their inability to stay within the strictures of the
law was seen in turn as an outgrowth of their biological inferiority and
innate moral defects.14 This thinking contributed to the eugenics
movement and to the sterilization of offenders (and others) drawn from
poor families.15

Closer to the turn of the century, the liberally oriented Progressives
offered a more optimistic view of offenders, suggesting that criminality
was not a product of innate and irreversible defects, but of defects in
the social order, which were amenable to reforms. Yet even though crim-
inogenic forces were no longer seen to rest within the poor them-
selves, they were not far removed. The origin of society’s crime problem
was now the pathology or disorganization of slum life. In the words
of Anthony Platt, “the city was suddenly found to be a place of
scarcity, disease, neglect, ignorance, and ‘dangerous influences.’ Its
slums were the ‘last resorts of the penniless and criminal’; here human-
ity reached the lowest level of degradation and misery.”16

Over the years, however, various commentators challenged this
hegemonic view of crime, calling attention in their writings to the inju-
rious practices that prevailed in the world of business. Influential, con-
certed efforts to expose the damaging and sometimes ruthless conduct
of business people emerged in the early years of this century during the
Progressive Era. Termed “muckrakers” by Theodore Roosevelt, such
authors as Upton Sinclair, Lincoln Steffens, Ida Tarbell, and Charles
Russell passionately dramatized the social misery wrought by the
burgeoning of large industrial enterprises and by the capitalistic obses-
sion with profit at the expense of human needs that guided them.
Historian Vernon Parrington captured the essence of this Progressive
tradition when he observed that these social critics

were read eagerly because they dealt with themes that many
were interested in—the political machine, watered stock,
Standard Oil, the making of great fortunes. There was a vast
amount of nosing about to discover bad smells, and to sen-
sitive noses the bad smells seemed to be everywhere. Evidently
some hidden cesspool was fouling American life, and as the
inquisitive plumbers tested the household drains they came
upon the source of infection—not one cesspool but many,
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under every city hall and beneath every state capitol—dug
secretly by politicians in the pay of respectable business-
men. . . . It was a dramatic discovery and when the corrup-
tion of American politics was laid on the threshold of business
. . . a tremendous disturbance resulted.17

It is notable that these remarks suggest a certain duality in Pro-
gressive thinking. On the one hand, we observe a clear sensitivity to
the evils of “big business.” On the other hand, as we recall from our
earlier discussions, commentators of this era—particularly those who
embraced the emerging social sciences—also did much to strengthen
the idea that lower-class conditions were the prime breeding grounds
of criminality. According to historian David Rothman, the link between
these two positions is found in the Progressives’ belief that by instituting
reforms aimed at curbing the excesses of business, it would be possi-
ble to broaden economic opportunities and thus facilitate the process
of elevating the poor into the noncriminogenic middle class.18 In addi-
tion, it may be fair to conclude that the legacy of the Progressives is
twofold: they fostered mistrust simultaneously toward corporations and
toward the poor. The powerful are corrupt and should be treated
with suspicion; the powerless are dangerous and should be feared—at
least until efforts to transform them into “respectable” citizens prove
successful.

Much like the muckrakers, reformist academics who wrote in this
period also attempted to cast a spotlight on the scandals of big busi-
ness. In 1912, for example, Thorsten Veblen likened the captains of
industry to the juvenile delinquent in his “unscrupulous conversion of
goods and persons to his own ends, and a callous disregard of the feel-
ings and wishes of others, and of the remoter effects of his actions.”19

Perhaps the most forceful denunciation of corporate social irre-
sponsibility can be found in the 1907 Progressive tract of sociologist
E.A. Ross, Sin and Society: An Analysis of Latter Day Inequity. Ross
began his attack on corporate industrialism with the observation that
new economic relationships create opportunities for “new varieties of
sin”; that is, the emergence of a corporate economy opens the way for
fresh approaches to victimizing the public.

Anticipating many themes that would be embellished by later crit-
ics of big business, Ross set out to define the distinctive features of this
developing area of immorality. For one thing, he stated, these new sin-
ners do not fit the traditional image of those who prey on society; they
occupy positions of influence and are “respectable” members of the
community. Further, in contrast to the direct interpersonal nature of
crimes like robbery, the businessman plans his transgressions “leagues
or months away from the evil he causes. Upon his gentlemanly pres-
ence the eventual blood and tears do not obtrude themselves. . . . The
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current methods of annexing the property of others are characterized
by a pleasing indirectness and refinement.”20 As a consequence, Ross
believed, the public had not yet come to realize the full magnitude of
the social harms emanating from the “moral insensitivity” of big
business, and thus failed to display “the flood of wrath and abhorrence
that rushes down upon the long-attainted sins.”21 Yet, in Ross’s opin-
ion, the harms engendered by the trickery of the industrialist class were
immense, and far outweighed those stemming from the immoralities
of the poor.

Ross’s moral outrage led him to attach the stigma of “crime” to the
new varieties of sin, and he branded as “criminaloids” the rich and pow-
erful businessmen who preyed on the unsuspecting public. Despite their
malfeasance, these criminaloids had succeeded in hiding behind the
“anonymity of the corporation” and in remaining immune from puni-
tive measures. Ross argued that only the threat of prison would con-
strain their behavior. Indeed, criminal sanctions should be aimed at the
very top of the corporate ladder. “The directors of a company,” urged
Ross, “ought to be individually accountable for every case of mis-
conduct of which the company receives the benefit, for every pre-
ventable deficiency or abuse that regularly goes on in the course of the
business.”22

Just over three decades after E.A. Ross attempted to identify as crim-
inal the corrupt business practices of corporate leaders, Edwin H.
Sutherland introduced his now-classic concept of “white-collar crime.”
His initial essay on this topic, titled “White-collar Criminality,” pub-
lished in 1940, began with the sentence, “This paper is concerned with
crime in relation to business”;23 and over the course of the subse-
quent decade he continued to champion the idea that the unlawful occu-
pational behavior of the affluent could rightly be considered criminal.
Unlike Ross, however, Sutherland maintained that he was not a
reformer embarking on a moral crusade against the sins of the captains
of industry. His efforts, he argued, were “for the purpose of develop-
ing theories of criminal behavior”—specifically, for showing the
advantages of his own theory of differential association—and “not for
the purpose of muckraking or of reforming anything except crimi-
nology.”24 Some commentators have suggested that Sutherland was
disingenuous in making this disclaimer; that because he was writing in
an academic context, which displayed a strong preference for “value-
free” social science, he saw a need to conceal his real ideological
leanings in order to sustain the legitimacy of his work.25 Whatever his
motivations, Sutherland’s contributions played a major role in open-
ing up the study of crime by the rich and in revising the notion that
crime is exclusively a lower-class phenomenon.

In “White-collar Criminality,” Sutherland observed that existing
“criminal statistics show unequivocally that crime, as popularly con-

12 CORPORATE CRIME UNDER ATTACK



ceived and officially measured, has a high incidence in the lower class
and a low incidence in the upper class” (emphasis in original).26 Even
so, he cautioned, these official statistics foster a mistaken image of the
crime problem because they “are biased in that they have not included
vast areas of criminal behavior of persons not in the lower class.”27

Sutherland emphasized that “one of these neglected areas is the crim-
inal behavior of business and professional men”—a glaring omission
given that the criminality of those in the upperworld “has been demon-
strated again and again in the investigations of land offices, railways,
insurance, munitions, banking, public utilities, stock exchanges, the oil
industry, real estate, reorganization committees, receiverships, bank-
ruptcies, and politics.”28

Not until the end of the 1940s, however, could Sutherland present
systematic empirical data aimed at verifying his earlier impressions that
white-collar crime is a pervasive feature of American society. He
reported the data in his 1949 classic White Collar Crime. Despite
this broad title, Sutherland focused exclusively on corporate crime. In
doing so, he completed the first large-scale quantitative study of this
mode of white-collar criminality.

Sutherland analyzed the practices of the 70 largest industrial and
commercial corporations in the United States, whose life span averaged
45 years. To measure the extent of their criminality, Sutherland
“attempted to collect all the records of violations of law by each of these
corporations, so far as these violations have been decided officially by
courts and commissions.”29 He recognized that some critics might
dispute his use of the judgments passed down by civil courts and
administrative regulatory agencies as evidence of criminality; yet, as
discussed earlier in this chapter, he remained firm in asserting that “vio-
lations of law which were attested by decisions of equity and civil courts
and by administrative commissions are, with very few exceptions,
crimes.”30 Sutherland did note, however, that his use of official statistics
would underestimate substantially the true prevalence of illegality in
his corporate sample, because “only a fraction of the violations of law
by a particular corporation result in prosecution, and only a fraction
of the corporations which violate the law are prosecuted.” In general,
he contended, “few corporations are prosecuted for behavior which is
industry-wide.”31

Despite this observation, even the incomplete official records
available to Sutherland revealed that the largest and most powerful busi-
nesses in the land operate regularly outside legal boundaries. On the
basis of these records, he found that the corporations in his sample had
violated the law 980 times. The data also indicated that “every one of
the 70 corporations has a decision against it, and the average number
of decisions is 14.0.”32 Using language traditionally reserved for dis-
cussions of street criminals, Sutherland reported that 98 percent of his
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sample were “recidivists,” bearing “two or more adverse decisions.”33

In keeping with the image of the street criminal, he proposed that most
of the corporations could be considered “habitual criminals.” After not-
ing that states had enacted laws that “define an habitual criminal as
a person who has been convicted four times of felonies,” he stated, “If
we use this number and do not limit the convictions to felonies, 90 per-
cent of the 70 largest corporations in the United States are habitual
criminals.”34 Even if this analysis were limited to adverse criminal deci-
sions, the majority of the sample would still qualify as chronic offend-
ers, in that 60 percent were “convicted in criminal courts and have an
average of approximately four convictions each.”35

As suggested earlier in this chapter, Sutherland’s conceptual and
empirical contributions have had the enduring effect of sensitizing crim-
inologists to a new realm of criminality—the occupational offenses of
the affluent, particularly corporate illegality—and thus of revising
dramatically the image of crime. The full impact of his work, however,
was not immediately apparent. Although his concept of white-collar
crime quickly entered the established lexicon of criminologists and his
book has been called “the publishing highlight of the 1940s in crim-
inology,”36 the initial influence of Sutherland’s writing was not great
enough to inspire a sustained paradigm for research on lawlessness in
the business world. He did lay the groundwork for several notable
inquiries, but most of these studies were conducted either by his stu-
dents and/or shortly after his works were published. Following that ini-
tial wave of interest, a long hiatus occurred in the study of corporate
criminality.37

As will be discussed in Chapter 3, scholars’ interest in this subject
revived in the 1970s and beyond as part of a general movement against
white-collar crime. The events of this period provided a context in
which insights like Sutherland’s took on new meaning and life.38 As a
result, an increasing number of scholars joined the movement against
white-collar crime, and turned their attention from the crimes of the
poor to the crimes of the privileged. The efforts of these scholars, as
well as those of popular writers, produced investigations that helped
to illuminate the extent to which corporate offenses victimize citizens
and contribute to the nation’s “crime problem.” Taken together, these
works revealed that corporate crime was a common, not a rare, occur-
rence—a revelation that raised the corresponding question of why
these illegalities were not prompting more criminal prosecutions.

Thus, an investigation by Fortune found that 11 percent of a sam-
ple of 1,043 companies committed at least “one major delinquency”
between 1970 and 1980.39 In 1982, U.S. News and World Report
furnished a similar account in its article, “Corporate Crime: The
Untold Story.” The reporters discovered that “of America’s 500 largest
corporations, 115 have been convicted in the last decade of at least one
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major crime or have paid civil penalties for serious misbehavior.”
The picture was even bleaker when the conduct of the nation’s 25
biggest companies was examined. Since 1976, seven had been convicted
on criminal charges, and “seven more have been forced into settlements
of major noncriminal charges—a total of 56 percent linked to some
form of serious misbehavior.” On a broader level, the magazine
reported that from 1971 to 1980 “2,690 corporations of all sizes
were convicted of federal criminal offenses.”40

Other publications echoed these claims. Disclosures of misconduct
were so common that a Time article, titled “Crime in the Suites,”
observed that “the way things are going, Fortune may have to publish
a 500 Most Wanted List”; according to another Time writer, “during
1985 the business pages often looked like the police blotter as inves-
tigators uncovered case after case of corporate crime.”41 Newspapers
across the nation also voiced concern about the prevalence of corpo-
rate brushes with the law. The New York Times concluded that “a cor-
porate crime wave appears to be exploding,” while the Peoria Journal
Star ran the headline, “Corporate Crime Was Big Business in 1985.”42

More systematic academic articles confirmed these conclusions.
Thus, a study published in the Academy of Management Journal ana-
lyzed violations of antitrust laws and the Federal Trade Commission
Act by Fortune 500 companies between 1980 and 1984. Corporate ille-
gality was measured by the “total number of instances in which firms
were found guilty in litigated cases, were parties to nonlitigated con-
sent decrees, or involved in unsettled cases in which the court found
substantial merit to the charges against the cited firms.” Even though
the researchers investigated only a limited area of corporate conduct,
they found that the companies in their sample averaged nearly one vio-
lation apiece, and “that the mean for those firms which were involved
in some type of illegal activity was three acts.”43

Although these figures indicate that corporate illegality is wide-
spread, it appears that they underestimate the true prevalence of law-
lessness in the business community. A more detailed search of records
and rulings by a team of researchers headed by Marshall B. Clinard and
Peter C. Yeager painted an even bleaker picture. We should note that
to this day, Clinard and Yeager’s research remains the most systematic
analysis of illegal corporate conduct. 

These researchers calculated the number of criminal, civil, and
administrative actions either initiated or completed by 25 federal
agencies against the 477 largest publicly owned manufacturing cor-
porations in the United States during 1975 and 1976. For these two
years alone, they discovered that “approximately three-fifths of the . . .
corporations had at least one action initiated against them.”44 When
offenses were classified according to seriousness, it was found that one-
fourth of the firms “had multiple cases of nonminor violations.”45 Fur-
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ther, some corporations were found to be far worse than others: only
8 percent of the corporations in the sample “accounted for 52 percent
of all violations charged in 1975–1976, an average of 23.5 violations
per firm.”46

Clinard and Yeager’s data also provide a point of comparison
with the earlier research of Edwin Sutherland. As noted, Sutherland’s
study of 70 corporations over a 45-year period led him to conclude that
nearly all corporations recidivate and that most are “habitual crimi-
nals.” Clinard and Yeager reached a similar conclusion on the basis of
the number of actions successfully completed (not simply initiated)
against the corporations sampled, the criterion of corporate crime
employed by Sutherland. In the two years covered by their study, 44
percent of the companies were repeat offenders. Moreover, “if one could
extrapolate the number of sanctions over the average equivalent time
period used by Sutherland, the result would far exceed his average of
14 sanctions.”47

Finally, Clinard and Yeager were careful to observe that their sta-
tistics represent “only the tip of the iceberg of total violations.”48

Because they could not obtain access to agency records that detailed
all actions taken against corporations, the researchers estimated that
their figures may undercount such allegations by as much as one-
fourth to one-third. In addition, the figures are based only on actions
undertaken by federal agencies, and thus do not include transgressions
detected by state and local administrators and investigators. Beyond
these considerations, Clinard and Yeager relied on “official statis-
tics” to measure illegal corporate behavior: actions initiated or com-
pleted by federal agencies. Official statistics invariably underestimate
actual violations because they do not reflect the many cases in which
court or enforcement officials do not know that an offense was com-
mitted. At present we have no way of learning the exact dimensions of
the “hidden delinquency” of corporations. When we realize, however,
that major corporate misdeeds (such as price fixing) have continued
undetected for a decade or more, we have reason to believe that the
“hidden” figures of corporate lawlessness are substantial.49

Recently, Clinard and Yeager have pondered the question of
whether “corporate crime is greater in the 2000s than in the 1970s.”50

In the absence of a replication of their earlier work, they recognize that
definitive conclusions are not possible. Even so, revelations of business
illegalities are so regular and pervasive that Clinard and Yeager sug-
gest that “corporate lawbreaking is greater than it was and also much
more damaging.”51 Indeed, they observe that “there have been serious
violations of the law, not only in industrial corporations, but in large
accounting firms, banks, investment houses, large insurance companies,
and other major financial organizations.”52
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As will be discussed in more detail, there has been a steady flow of
executives of high-profile companies prosecuted and, most often con-
victed; these businesses include, among others, Enron, WorldCom, Adel-
phia Communications, Tyco International, and HealthSouth. The
criminal cases were so extensive that The New York Times published
“A User’s Guide” to “Corporate Scandals.”53 A similar scorecard,
called “High Profiles in Hot Water,” was presented in The Wall Street
Journal, accompanied by the explanation that “the list of iconic Amer-
ican companies embroiled in financial controversy seems to grow
longer every day.”54 The Corporate Crime Reporter had no difficulty
in finding candidates for its list of the “Top 100 Corporate Criminals
of the Decade,” a roster of corporations in the 1990s with criminal con-
victions.55 The scandals have been so pervasive that journalists have
asked, “Could capitalists actually bring down capitalism?” In response,
the federal government declared a “war on fraud,”56 and at President
George W. Bush’s behest “formed a task force comprised of senior exec-
utives from numerous federal agencies to address the barrage of cor-
porate fraud cases that surfaced in the wake of the Enron scandal.”57

In 2005, the Federal Bureau of Investigation not only issued its analy-
sis of street crimes (the Uniform Crime Reports) but also made a
Financial Crimes Report to the Public, noting in the process that the
FBI anticipated that the number of fraud “cases will continue to flour-
ish.”58 But this corporate crime wave did have a silver lining. As The
Wall Street Journal noted, “corporate malfeasance and executive
greed have undermined the stock market and fleeced investors, but they
have also proved to be a boon for one sliver of the economy: securi-
ties lawyers” ready to sue corporations on behalf of victims.59 This also
was a propitious time for those wishing to write exposés of corporate
malfeasance, with much material available and the possibility for
enticing titles such as Infectious Greed.60

THE ECONOMIC COSTS OF CORPORATE LAWLESSNESS

The exact costs of corporate crime are unknown, but by every indi-
cation the annual financial loss runs into many billions of dollars. Social
commentators agree that the amount of money accumulated illegally
by America’s corporations dwarfs the amount appropriated through
traditional street crimes. They also concur that Sutherland may have
understated this difference when he asserted that the cost of business
criminality “is probably several times as great as the financial cost of
the crimes which are customarily regarded as the ‘crime problem.’”61
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This is not to diminish the seriousness of street crime, which dam-
ages property, lives, and the social fabric. But deep concern about these
consequences, though deserved, should not lessen our worries about
the damage inflicted by corporate lawlessness. As students of white-
collar crime have warned, it is erroneous to identify the crime prob-
lem as simply a “dangerous class problem”—street crimes committed
by the urban poor. We cannot afford to neglect the capacity of cor-
porations, the most powerful actors in the nation, to victimize society.
Although corporate crime is usually less spectacular than the typical
homicide or robbery, it still does significant harm, and in many respects
this harm may far exceed the damage wrought by more traditional
modes of criminality.

The tremendous economic impact of corporate lawlessness results
in part from the extensive involvement of business in unlawful activ-
ities, but it is also due to the reality that the costs of even a single cor-
porate offense are often immense. This fact was illustrated as
criminologists attempted to systematically document the costs of cor-
porate illegality in the 1970s and beyond. Thus, in an analysis of
presentence reports on offenders convicted in federal courts during the
fiscal years 1976, 1977, and 1978, Stanton Wheeler and Mitchell
Rothman found that the median economic loss for “eight presumptively
white-collar offenses” committed by “organizational offenders” was
$387,274. By contrast, the “median take” for individuals who did not
use an “organizational role” to commit white-collar offenses barely
exceeded $8,000.62

The gap becomes even more pronounced when the losses due to
organizational crimes are compared with those incurred in traditional
street offenses. According to FBI statistics, in 2004, the average eco-
nomic loss per crime was $1,308 for robbery, $1,642 for burglary, $727
for larceny-theft, and $6,108 for motor vehicle theft.63 Viewed together,
these data suggest, in the words of Wheeler and Mitchell, that “just as
the organizational form has facilitated economic and technological
development on a scale far beyond that achieved by individuals, so that
form has permitted illegal gains on a magnitude that men and women
acting alone would find hard to attain.” They seem correct in con-
cluding that the “organization [is] the white-collar criminal’s most pow-
erful weapon.”64

Similarly, in her 1984 book Wayward Capitalists, Susan Shapiro
explored the extent of the economic costs associated with corporate
financial frauds—crimes committed by or against corporations.65 Her
research focused on offenses investigated by the U.S. Securities and
Exchange Commission (SEC), such as misrepresenting the worth of
stocks or of the company issuing them, stock manipulation, self-deal-
ing, and insider trading. Shapiro estimated that the mean cost to vic-
tims of SEC offenses was $100,000, with 19 percent of the cases
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incurring losses in excess of $500,000.66 For cases that ended in a crim-
inal conviction, the costs were even higher. It is instructive that in their
study of white-collar offenders in federal courts, Wheeler and Roth-
man found that the “median take for persons convicted of SEC fraud
was almost half a million dollars”; 20 percent of these cases incurred
losses greater than $2.5 million.67

The huge magnitude of the economic costs of corporate crime is
incontrovertible by scanning the business world over the past half cen-
tury. Indeed, in each time period, scandals involving massive fraud were
perpetrated and unmasked. For example, the 1950s experienced a
celebrated case of price fixing that earned the name of the “incredible
electrical conspiracy.”68 Throughout most of the 1950s, companies in
the electrical industry conspired to fix the prices of as many as 12 dif-
ferent products. The executives who managed their company’s division
of heavy electrical equipment (which involved such expensive items as
turbogenerators) arranged a series of clandestine meetings in which they
agreed to sell their goods at artificially inflated prices and to apportion
various percentages of the market among themselves. The strategy was
quite simple and highly profitable: before submitting supposedly
sealed bids on potential contracts, the parties would consult to deter-
mine how high the price would be set, and which firm would be
allowed to “win” the “competition.” When the conspiracy was finally
unmasked at the end of the decade, 45 corporate officials were fined
a total of $136,000, and seven were imprisoned for a month apiece. The
29 corporations involved in the numerous price-fixing agreements
received fines of nearly $2 million, with the stiffest penalties imposed
on General Electric ($437,500) and Westinghouse ($372,500).

On the surface these economic sanctions may appear substantial,
but they are insignificant in comparison to the costs of this corporate
crime. According to Justice Department calculations, the prices of
the nearly $7 billion worth of goods sold while the price-fixing schemes
were in progress would have been 40 percent lower had a free and not
a closed enterprise system been permitted to function. The profits
reaped by the corporate conspirators from these criminal arrange-
ments—money illegally taken from the public—approached the “incred-
ible” figure of $3 billion.69 Gilbert Geis, a criminologist who studied
the scandal, noted that “the heavy electrical equipment price-fixing con-
spiracy alone involved more money than was stolen in all of the coun-
try’s robberies, burglaries, and larcenies during the years in which the
price fixing occurred.”70

Not long thereafter, the huge losses that may attend an individual
corporate offense were evident once again in the fraud perpetrated by
the Equity Funding Corporation of America (EFCA). Beginning in
the early 1960s, the executives of EFCA introduced a novel concept
called the “equity funding program.” In this somewhat complex pro-
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gram, the company offered its mostly middle-class clientele the oppor-
tunity first to purchase mutual-fund shares and then to use these
shares as collateral to secure a company loan to buy an EFCA life insur-
ance policy. The rising value of the mutual-fund shares, it was hoped,
would exceed the interest due on the loan and defray at least a portion
of the insurance premiums. As early as 1964, top corporate executives
began to report exaggerated sales figures and profits. The purpose of
this continuing fraud was to inflate artificially the value of EFCA
stock, which then could be used as a resource to back the company’s
plans to expand by acquiring other firms. The executives were successful
in achieving these goals, but a nagging question arose: How could they
make up the bogus earnings they were reporting and thus balance the
company’s books?

Initially, loans were obtained, laundered through foreign hold-
ings, and subsequently claimed as profits rather than liabilities. How-
ever, this solution worked only temporarily because payment on the
loans soon came due. As an alternative, officials legally began to
“reinsure” EFCA life insurance policies with other companies. That is,
in exchange for a cash settlement, EFCA in effect would sell its cus-
tomers’ policies to another firm. While this plan had the benefit of pro-
viding much-needed immediate income, it also engendered a new
difficulty: in the years to come, EFCA would not receive premium pay-
ments from what would have been its regular policyholders; the pay-
ments would go to the reinsuring company.

Faced with a severe and unresolved cash-flow problem, the EFCA
executives embarked on their most shocking scheme. They created
totally fictitious policies and reinsured or sold these policies to other
insurance firms. Eventually, 50 to 100 workers were assigned to man-
ufacture these bogus policies. Before a disgruntled ex-employee exposed
this undertaking in 1973, 64,000 phony policies had been sold; EFCA
executives had even “killed off” 26 “policyholders” and collected on
their claims. In the end, 22 executives were convicted; most received
prison sentences. The price tag for this one corporate crime proved to
be an astounding $2 billion.71

The decade of the 1980s brought more highly publicized inci-
dents of business criminality that exacted enormous financial costs.
Thus, for a 20-month period beginning in July 1980, E.F. Hutton
engaged in a complex check-kiting scheme in which officials at branch
offices consistently wrote checks that exceeded funds on deposit in more
than 400 commercial banks. By shifting money from one bank account
to another, company executives kept their checks from bouncing. The
delay between the writing of the initial checks and the time when the
overdrafts were covered provided Hutton with the equivalent of inter-
est-free loans. The total operation involved nearly $10 billion; on
some days the company enjoyed $250 million in illegal “loans.” In a
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1985 plea bargain with the Justice Department, Hutton eventually
pleaded guilty to 2,000 felony counts of mail and wire fraud, paid the
maximum fine allowable under law ($2 million), and established an $8
million restitution fund to repay the banks it victimized.72 In the end,
the scandal and the corresponding depletion of consumer trust led to
the sale of E.F. Hutton and the loss of its corporate identity.73

The crash of the savings and loan (S&L) industry in the 1980s
resulted in losses in the vicinity of $200 billion, a figure that with inter-
est payments and other losses could rise to anywhere from $500 bil-
lion to $1.4 trillion by 2021.74 Observers debate how much of the loss
was due to criminal activity as opposed to poor business decisions, but
it appears that billions of dollars were appropriated through illegal
activities.75 This looting was encouraged by changes in regulatory
standards that increased federal insurance for deposits from $40,000
to $100,000 and that permitted S&Ls—which previously had been lim-
ited to making home-buyer loans—to pursue riskier and potentially
more profitable investments (e.g., loans for commercial development).
S&Ls were now able to induce an infusion of money by offering high
interest rates and the promise of federal insurance for deposits up to
$100,000—in short, a high return on a no-risk investment. As money
poured in and with little oversight by banking regulators, the S&Ls
attracted many unscrupulous executives seeking to “get rich quick.”
These officials not only made irresponsibly poor investments but also
engaged in criminal activities such as arranging for kickbacks on
loans and the outright theft of funds—monies often used to support lav-
ish lifestyles. Indeed, the U.S. Department of Justice called the scan-
dal  an “unconsc ionable  p lunder ing of  America ’s  f inancia l
institutions.”76 In 1990, it was estimated that the S&L debacle had
resulted in 231 convictions.77

The 1980s also saw revelations of “insider trading,” a scandal pop-
ularized by the movie aptly titled Wall Street, which was highlighted
by actor Michael Douglas’s memorable line that “greed is good.”
This illegal practice involves offenders using “insider” information not
available to other investors either to purchase company stocks that are
about to rise in value (e.g., due to an impending takeover) or to sell off
stocks that are about to fall in value (e.g., due to a profitable drug prod-
uct that was about to be recalled). In this way, these offenders have an
unfair advantage on the stock market because they are able to unload
declining stocks on, and to buy rising stocks from, unsuspecting
investors. The unraveling of insider schemes led to the conviction of
prominent Wall Street figures, including Ivan Boesky (who paid a
fine of $100 million and received a three-year prison term) and Michael
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Milkin (who made a $600 million settlement and received a 10-year
prison term). Milkin’s firm, Drexel Burnham Lambert, also pleaded
guilty on criminal charges and paid more than $650 million in fines and
restitution.78

More recently, the nation’s financial institutions have been rocked
by a series of noted scandals, the most celebrated of which involved
Enron, an energy-based firm that traded in a range of commodities. At
the time of its collapse, Enron had become the seventh largest corpora-
tion in the United States. In August 2000, the company’s stock reached
a high of $90.56 per share; shockingly, a little over a year later, the stock’s
value had plummeted to under $1.00. By using a labyrinth of partner-
ships with companies it created as well as questionable accounting
practices, Enron artificially inflated its profits and hid its massive finan-
cial liabilities. This misleading, rosy financial picture—often trumpeted
by its executives—led to an overvaluing of its stock on Wall Street and
to a steady flow of capital being invested in its often-risky ventures. But
as losses and external scrutiny mounted, Enron was forced to disclose
a third-quarter 2001 loss of $638 million and a decline in shareholder
equity of $1.2 billion. And as its financial rating declined and prospects
for investments dried up, Enron quickly spiraled into insolvency. Chap-
ter 11 bankruptcy was filed on December 2, 2001.79

In the aftermath, federal prosecutors secured 16 guilty pleas from
former Enron employees and high-profile criminal convictions on
securities and fraud charges of the company’s chief executives, Kenneth
Lay and Jeffrey Skilling. The costs of Enron’s collapse were enor-
mous and included “the loss of $60 billion in market value on Wall
Street, almost $2.1 billion in pension plans, and 5,600 jobs.”80 Enron’s
accounting firm, Arthur Andersen, was also convicted of obstruction
of justice (later overturned by the U.S. Supreme Court), paid millions
to settle shareholder civil suits, and was on the brink of going out of
business. At the time of its conviction in 2002, only 5,000 of Ander-
son’s 26,000 U.S. employees remained with the firm.81

Enron did not prove to be an isolated corporate fraud. In a 2002
scandal, the communications conglomerate, WorldCom, was also
found to have used shady accounting practices to portray huge losses
as a $1.4 billion profit.82 Meanwhile, executives enriched themselves
with millions in compensation. The company’s stock share price,
which had risen to more than $64, dropped to 9 cents.83 In the end, the
“fraud at WorldCom, which eventually totaled $11 billion, wiped
out $180 billion in market capitalization, plunged the company into
Chapter 11 bankruptcy-court protection and resulted in 30,000 lay-
offs.”84 WorldCom’s CEO, Bernard Ebbers, was eventually given a 25-
year prison sentence “for his role in the biggest accounting fraud in U.S.
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history.”85 Similarly, executives at Adelphia Communications, founder
John Rigas and his son, Timothy Rigas, received prison terms of 15 and
20 years, respectively, in a scheme that involved misstatements of
profits, the extensive pilfering of company funds to support an opu-
lent lifestyle, and, ultimately, the firm’s bankruptcy.86 And at the con-
glomerate Tyco International, the CEO Dennis Kozlowski and his
chief financial officer, Mark Swartz, were sentenced in 2005 to serve
up to 25 years in a New York state prison. They were convicted of
“enriching themselves by nearly $600 million by taking unauthorized
pay and bonuses, abusing loan programs and selling their company
stock at inflated prices after lying about Tyco’s finances.”87

The focus on these headline-grabbing scandals is appropriate
because they show vividly the huge costs of business lawbreaking. But
there are two additional points that must be emphasized. First, although
unusual by their sheer size—multi-billion dollar impacts—these cele-
brated cases are but the “tip of the iceberg.” In July 2005, for exam-
ple, there were reports that the U.S. Department of Justice “had
charged more than 900 people in more than 400 corporate fraud
cases and that more than 500 people had either been convicted or
pleaded guilty.”88 Second, and perhaps more consequential, the under-
standable focus on economic losses should not obscure how corporate
decisions kill, injure, or sicken people. These actions that jeopardize
the health and safety of workers, consumers, and the general public are
justifiably called corporate violence. Whether they could—or should—
be considered and treated as crimes is what the Ford Pinto prosecution
and, more generally, this book is about. 

CORPORATE VIOLENCE

Shortly before 8:00 in the morning of February 26, 1972, after a
night of rain, a mining-company dam that sat precariously above
Buffalo Creek Valley, West Virginia, collapsed and unleashed 130
million gallons of water and coal waste products. A mixture of water
and sludge rushed down the slopes at speeds of up to 30 miles an hour.
The devastation was sudden and immense: 125 people were drowned
or crushed to death, 1,000 homes were ruined, and 16 small commu-
nities lining the valley were washed away. The flood destroyed “every-
thing in its path.”89

Officials of Pittston, the parent company of Buffalo Mining, which
constructed and maintained the dam, immediately declared the regret-
table disaster “an act of God” Those closer to Buffalo Creek voiced dif-
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ferent sentiments. One flood victim remarked, “You can blame the
Almighty, all right—the almighty dollar”;90 another said, “All I call the
disaster is murder. The coal company knew the dam was bad, but . . .
they did not care about the good people that lived up Buffalo Creek.”91

An investigative commission convened by the governor agreed in part,
finding that “The Pittston Company, through its officials, has shown
flagrant disregard for the safety of residents of Buffalo Creek and other
persons who live near coal-refuse impoundments.”92 In the face of a civil
suit launched on behalf of several hundred flood victims by Gerald Stern
and a staff of fellow lawyers, Pittston agreed to an out-of-court set-
tlement of $13.5 million; eventually the company paid more than
$30 million to dispose of claims related to the disaster.93

The clearest evidence that Pittston had acted in a reckless manner
was uncovered by Gerald Stern and his associates as they prepared their
civil case against the giant company. The dam at Buffalo Creek had been
constructed by dumping huge piles of solid waste products from the
nearby mining operation across the creek bed. This mound of refuse
was supposed to contain the large quantities of water that the company
disposed of daily after it had been used to clean coal in preparation for
shipment to market. Stern learned, however, that the dam had a cru-
cial engineering flaw: it possessed no emergency spillway that could
absorb excess water should the need arise—such as on the rainy night
preceding the disaster. His investigations also disclosed that other
Pittston-managed dams had runoff systems and that corporate exec-
utives apparently were aware that the lack of a spillway at the Buffalo
Creek impoundment was potentially dangerous.94

The survivors at Buffalo Creek lost much more than their property
and belongings. Many who had barely escaped the flood and who had
watched as friends and relatives were swept away by the onrushing
wave of debris and coal-blackened water suffered intense psychic
trauma. Kai Erikson, a sociologist who studied the disaster and its after-
math, commented, “Two years after the flood, Buffalo Creek was
almost as desolate as it had been the day following, the grief as intense,
the fear as strong, the anxiety as sharp, the despair as dark.”95 There
was another scarring cost as well: what Erikson has called “collective
trauma . . . a blow to the basic tissues of social life that damages the
bonds attaching people together and impairs the prevailing sense of
communality.”96 After the flood, people were thrown together hurriedly
into emergency trailer-court camps, where few of the old communities
and communal bonds could be reconstructed. For most residents, life
would never be the same. The words of one survivor paint a dis-
heartening but typical portrait:
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This whole thing is a nightmare, actually. Our life-style has
been disrupted, our home destroyed. We lost many things we
loved, and we think about those things. We think about our
neighbors and friends we lost. Our neighborhood was com-
pletely destroyed, a disaster area. There’s just an open field
there now and grass planted where there were many homes
and many people lived.97

The violent or “physical” costs—the toll in lives lost, injuries
inflicted, and illnesses suffered—are perhaps the gravest and certainly
the most neglected of the damages that corporate lawlessness imposes
on the American people. The events at Buffalo Creek should help to dis-
pel the misconception that corporations “might take some of our money
but at least no one gets hurt.” Yet it would be wrong to assume from the
Buffalo Creek incident that corporate negligence causes injury or death
only in unusual circumstances akin to a natural disaster. Every day, in
unpublicized and often latent ways, corporations illegally victimize the
bodies of workers, consumers, and members of society in general.

Significantly, the physical costs of violent corporate crime may out-
strip the injuries and deaths sustained at the hands of street criminals.
Indeed, a growing number of social commentators have suggested
that corporate lawlessness costs more than street crime not only in dol-
lars and cents but also in life and limb.98 This reality often is hidden
by the publicity given to immense corporate frauds and by the mistaken
assumption that violence is exclusively an individual predatory act—
as this following newspaper editorial displays:

The idea that we should be easier on people whose crimes
mark them as brutal and dangerous to life and limb is crazy. Yet,
that is the notion that goes with the idea that somebody who
broke the latest rule invented—by the bureaucrats—commit-
ted the worst crime. Even as we sizzle about the public officials
grabbing for bribes in the latest FBI “Sting” exposé, we ought
to face the facts. They are crooked bums but they aren’t axe
murderers. Neither one deserves much sympathy, perhaps,
but reality demands a sane priority between people clearly
capable of blowtorch murder and bloody abuse to get what they
want and the guy who has a chance to pick up some extra cash
effortlessly and can’t resist it. . . . We cannot afford to indulge
in fantasies that tickle our prejudices. We need to be realistic
about dealing with all types of crime and the record speaks for
itself. Crimes inflicted with a total disregard for the physical
well-being of the victim are the most dangerous to us all . . . and
those who commit such are the most persistent criminals
among us. Those are proven facts—not ideological fancies.99
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Although the gravity of traditional crimes of violence should never be min-
imized, it is wrong to assume that corporations—which touch people’s lives
in so many ways—cannot inflict harm through negligent and, at times, wan-
ton behavior. It is to these violent costs that our attention next turns.

Workers as Victims

Three decades ago, Ralph Nader alarmingly pronounced that “as a
form of violence, job casualties are statistically at least three times more
serious than street crime.”100 Although meaningful strides have been
made in making working environments safer,101 his basic point remains
substantially true today. In raw figures, the National Institute for Occu-
pational Safety and Health (NIOSH) has estimated that each year, work-
ers suffer approximately 5 million nonfatal injuries, 3.9 million of which
require treatment in a hospital emergency room.102 Approximately 6,000
employees are killed in occupational accidents.103 Further, NIOSH has indi-
cated that depending on the year examined, the workplace may cause
between 330,000 and 430,000 cases of “nonfatal illness” annually.104

Admittedly, it would be neither accurate nor fair to indict corpo-
rations for all of these casualties. Some job tasks are inherently dan-
gerous, and employees are occasionally negligent about their own
well-being. In some areas, too, the government condones the sacrifice
of a measure of worker safety and protection in hopes of lowering con-
sumer costs, increasing corporate efficiency, and improving the vital-
ity of the economy. The endangering practices that result might strike
some as insensitive, if not immoral, but they are not necessarily illegal.

It is equally clear, however, that a substantial portion of workers’
deaths, injuries, and diseases are caused by the violation of prevailing
laws and regulations. One source estimated that 30 percent of all
industrial accidents are caused by illegal safety violations (and another
20 percent by legal but unsafe conditions).105 The record may be much
worse in some segments of the business world, notably the coal min-
ing industry, in which mishaps have claimed more than 100,000 lives
and injured 1.5 million people since 1930.106 Indeed, NIOSH data reveal
that mining workers have a higher “fatal occupational injury rate” (23.5
per 100,000 workers) than members of any other job category.107 The
rate across “all private industry was 4.2 per 100,000.”108

The 1976 catastrophe in Letcher County, Kentucky, in which 26
people perished, is a tragic illustration of the hazards faced by miners.
The disaster in Letcher County began when a malfunction in the
mine’s ventilation system allowed dangerous quantities of volatile
methane gas to accumulate in a shaft 2,000 feet below the surface.
Supervisors had failed to monitor the air quality in accordance with
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established guidelines, and unsuspecting workers entered a section filled
with methane. They died in a ball of flame when sparks from machin-
ery ignited the lethal gas.

Before the explosion, the mining operation had been cited for 652 safety
violations, including 60 for inadequate ventilation. Moreover, 500 new cita-
tions for safety infractions were issued in the following 13 months. In this
light, commentary published in The Nation seems credible:

Twenty-six men died under circumstances that reek of care-
lessness, lack of skill, illegality, incompetence and official
neglect, but no noteworthy changes have been induced by the
tragedy. . . . If sleepless nights have been endured, it was
because of the profits lost during the months when the coal
vein was sealed, not because outraged justice demanded it.109

Mining deaths in 2006 reveal that these types of hazards remain.
The tragedy at the Sago Mine in West Virginia received special atten-
tion as a national television audience was initially buoyed by the
news that 13 miners had been rescued, only to learn thereafter that 12
of these workers had died. The lone survivor was Randal McCoy. Most
of the miners apparently survived an initial blast, but then perished from
carbon monoxide poisoning during their 41 hours trapped 260 feet
below ground. It was soon revealed that in the year preceding the
deaths, the mine had been cited for more than 200 health and safety
violations and had to suspend operations 16 times for failing to follow
safety rules. “The violations found at Sago included mine roofs that col-
lapsed without warning, faulty tunnel supports and a dangerous build-
up of flammable coal dust.”110 These problems led commentators to
note that the Bush administration, which appointed mining company
executives to key Mine Safety and Health Administration positions, had
opposed increased mine safety regulations and had cut funding for
safety enforcement. It is perhaps instructive that “since 2000 the coal
mining industry has contributed $10.7 million to federal campaigns,
88 percent to Republicans.”111

The consequences of illegally disregarding employees’ health and
well-being appear even more profound when we consider the deadly
and crippling diseases caused by the workplace. Toxic agents are
especially dangerous. Typically they do not take their toll suddenly and
openly; they kill silently, over the course of many years, and often in
ways that seem indistinguishable from other ailments. Workers do not
die dramatically on the job; they simply become ill, and all too often
never regain their health.112

“Statistics,” as Paul Brodeur notes, “are human beings with the tears
wiped off”; they do not capture the “agonizing human consequences”
of occupationally induced illnesses.113 With this consideration in mind,
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we find special significance in the statistics on the effects of toxic
agents in the workplace. NIOSH publishes data on “pneumoconiosis,”
which is a “class of respiratory diseases attributed solely to occupational
exposures.”114 These include, for example, byssinosis or “brown lung
disease,” which stems from the inhalation of cotton, flax, or hemp dusts
and causes “chest tightness” and severely impairs lung function.
Another disabling respiratory ailment is silicosis, which results from
contact with silica dust generated in foundries, abrasive blasting oper-
ations, and stone or glass manufacturing. Coal miners suffer from
“black lung disease,” whereas other workers, exposed to asbestos, suf-
fer from “asbestosis.” NIOSH reports that over a three-decade period
(1968 to 1999), “pneumoconoiosis was an underlying or contributing
cause of 121,982 deaths.”115

Historically, exposure to asbestos appears to have had especially
damaging effects. Asbestosis, a lung disease, can surface 10 to 20
years after initial exposure and has no specific treatment. Victims
suffer from “extensive scarring of the lung and progressive shortness
of breath.” By the mid-1980s, approximately 11.5 million Ameri-
cans—most of whom worked in asbestos plants, insulation opera-
tions, and shipyards during World War II—were exposed to asbestos.
Longitudinal studies indicated that 10 to 18 percent of these people will
die from asbestosis.116 The effects of asbestos exposure are not limited
to asbestosis; according to NIOSH, this exposure can also lead to lung
cancers. A 1985 NIOSH report predicted that “up to 11 percent of
workers exposed to asbestos” might eventually develop cancerous
mesothelial tumors.117

No reliable statistics exist for the proportion of occupationally
induced illnesses and deaths that can be attributed to corporate ille-
gality. Even when corporations comply in good faith with existing safety
regulations, toxic exposures may take place because of a lack of sci-
entific evidence warning of potential hazards. Yet enough instances of
executives’ disregard for workers’ health have been documented to jus-
tify the allegation that corporate negligence is responsible for many
health and safety violations; in some cases these laws are broken
intentionally.118

Indeed, the plight that befell asbestos workers appears to support
the conclusion that businesses, in the pursuit of profits, can be negli-
gent in the protection of workers’ safety. In his 1985 exposé Outrageous
Misconduct, Paul Brodeur alleged that although manufacturers had evi-
dence for the deleterious effects of asbestos exposure, they either
failed to explore the implications of this evidence or decided con-
sciously to hide this information from their employees. For nearly half
a century, the extent of the corporations’ knowledge about the inher-
ent dangers of asbestos remained largely secret. Starting in the early
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1970s, however, workers brought numerous lawsuits against asbestos
manufacturers, and the subsequent probing of the plaintiffs’ lawyers
unearthed widespread evidence of corporate irresponsibility. A num-
ber of juries were convinced that asbestos manufacturers had been
“guilty of outrageous and reckless misconduct” in suppressing infor-
mation from workers. In 10 cases against one company, decided in 1981
and 1982, juries awarded plaintiffs not only compensatory damages
but also punitive damages averaging more than $600,000 a case.119

Since this time, asbestos lawsuits have continued unabated. A
search on Google for “asbestos lawsuits” will reveal many sites
devoted to asbestos litigation. It is estimated that by the end of 2002,
there had been approximately 730,000 asbestos-related claims filed in
state and federal courts, representing the interests of more than 10 mil-
lion potential victims (each lawsuit can involve multiple plaintiffs).120

In 2005, President George W. Bush called for legislation to limit
asbestos legal claims, arguing that many were “junk lawsuits” that were
clogging the courts and threatening to bankrupt companies that ulti-
mately may be shown to be blameless.121 A month later, however,
seven executives of W.R. Grace & Co. were criminally indicted for
exposing workers and residents of Libby, Montana, to toxic exposure
from asbestos. The company officials faced “ten counts of conspiracy,
knowing endangerment, obstruction of justice, and wire fraud.”122 In
June 2006, a federal judge limited the scope of the case on a legal tech-
nicality, agreeing with the defendants that the key conspiracy charges
to endanger workers and the public had not been filed within a five-
year statute of limitations.123

Libby is a picturesque valley of 8,000 located in northwest Mon-
tana (the town of Libby has about one-third of the population). Until
1990 when it closed, a major source of employment was a vermi-
culite mine and related plant facility owned by W.R. Grace & Co. When
heated, vermiculite expands to accordion-shaped, worm-like pieces that
can be used for a variety of products, including attic insulation, cat lit-
ter, and packing materials. It is also a material that can naturally
contain and be contaminated by asbestos.124 Over the years, W.R.
Grace workers, their families, and the community were exposed to toxic
dust through emissions, spills, and clothing worn by the workers to their
homes. Contaminated vermiculite was used in local school tracks
and, once the mining operation closed, company property infested with
agents was leased by Grace to youth baseball teams and to businesses.
Studies show that approximately 1,200 residents in Libby suffer from
asbestos-related health problems, and that the area has a mortality rate
from asbestosis that is 40 to 60 times higher than expected. Hundreds
have died from toxic exposure.125
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Stunningly, investigative reports126 and the prosecution’s indict-
ment127 allegedly reveal that, as in other asbestos scandals, company
officials for years had a wealth of health data on employees and evi-
dence from scientific studies showing the toxicity and deleterious
effects of exposure to vermiculite. Internal corporate memos discuss
strategies to thwart disclosure of the risks and to obstruct government
agencies’ (NIOSH and the EPA) investigations and regulation. As the
U.S. Attorney’s indictment charged, W.R. Grace conspired “to conceal
and misrepresent the hazardous nature of the tremolite asbestos con-
taminated vermiculite, thereby enriching defendants and others.”128

Between 1976 and 1990, the after-tax profit for the Grace’s Libby oper-
ation was about $140 million.129

Notably, as a 2004 New York prosecution suggests, it appears that
the risks that asbestos poses to workers are now more clearly under-
stood. Father and son owners of a company that removed asbestos from
private residences and public facilities (e.g., churches, schools, military
housing) were sentenced to 19.5 and 25 years, respectively, in federal
prison. The Environmental Protection Agency announced that these
were the “two longest U.S. jail sentences for environmental crimes in
U.S. history.”130 Rather than follow approved procedures for safely
abating asbestos from buildings, the company owners had workers, not
equipped with respirators and protective equipment, simply rip out the
material in a way that created “snow storms” of asbestos. It is estimated
that due to this toxic exposure, “as many as 100 former . . . workers
are now substantially likely to develop asbestosis, lung cancers and
mesothelioma, a fatal form of cancer.”131

Two earlier, pathbreaking cases involving employee deaths, one in
Illinois and one in North Carolina, also are valuable in highlighting the
relationship between corporate illegality and workplace violent vic-
timization. In the early 1980s, the national spotlight focused on a case
involving Stefan Golab, a 61-year-old Polish immigrant working for Film
Recovery Systems, Inc. (FRS), a company located in the northwest
Chicago suburb of Elk Grove Village.132 FRS was a recycling operation
that extracted silver from film negatives by dipping them in a cyanide
solution. By 1981, the company was grossing $13 million a year.

The day after Christmas 1982, FRS hired Stefan Golab to clean the
vats containing the cyanide solution. On February 10, 1983, Golab
staggered from the plant floor into the workers’ lunchroom. Collaps-
ing into a chair, he began to shake violently and foam at the mouth; then
he lapsed into unconsciousness. A life squad soon arrived, but Golab
could not be revived. He died before reaching the hospital.
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At first it was believed that Golab had died of a heart attack, but
an autopsy showed that the cause of death was poisoning by the
plant’s cyanide fumes. Subsequent investigations revealed, in the view
of Cook County State’s Attorney Richard A. Daley (now Mayor of
Chicago), that Golab had worked in “a huge gas chamber.”133 A pros-
ecution team headed by Daley’s assistant Jay Magnuson charged that
conditions at FRS were so hazardous that Golab had been murdered.
The prosecution argued that company officials had ignored repeated
instances of workers becoming nauseous and vomiting; had hired
mostly illegal aliens who could not speak English and had failed to warn
them of the dangers of cyanide; had scraped skull-and-crossbones
warnings off drums of cyanide; had clearly violated safety regula-
tions by equipping employees with only paper face masks and cloth
gloves before assigning them to work over open vats containing
cyanide; and had such inadequate ventilation that the plant’s air was
a thick yellow haze with a distinct cyanide odor, which exceeded
safety standards by containing four times the accepted level of cyanide.

Magnuson sought and received homicide indictments against FRS
as well as five corporate officials, claiming that “exposing workers to
something as dangerous as cyanide gas is no different than firing a
weapon into a crowd. You have created a strong probability of death.
No intention is needed at that point.”134 After a two-month bench trial,
Judge Ronald J.D. Banks agreed that the prosecution had proven its
contentions: Stefan Golab’s death “was not an accident but in fact mur-
der.”135 On June 14, 1985, Judge Banks found three FRS officials
guilty of murder and of 14 counts of reckless conduct. (Midway
through the trial, he had dismissed the case against one other official;
the governor of Utah refused to extradite the fifth company executive
who had been indicted.) Banks also convicted Film Recovery Systems
and Metallic Marketing Systems, Inc., which owned one-half of FRS’s
stock, of involuntary manslaughter and 14 counts of reckless conduct.
Two weeks later, he sentenced the three executives to 25 years in
prison and fined them $10,000 apiece. The companies were fined
$24,000 each. In rendering his decision, Banks commented, “This is
not a case of taking a gun and shooting someone. It is more like leav-
ing a time bomb in an airport and then running away. The bomb kept
ticking . . . until Stefan Golab died.”136 In 1990, citing the technical-
ity that the corporation and executives were not charged with the same
offenses, the Appellate Court of Illinois overturned the executives’ con-
victions and remanded the case for retrial. Eventually, a plea bargain
led to two company executives and a foreman receiving prison terms.137
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A second prominent case occurred in a chicken processing plant—
Imperial Food Products, Inc.—located in Hamlet, a town of 5,000 close
to North Carolina’s southern border. At 8:00 A.M. on September 3,
1991, a hydraulic line above a large vat of grease, which workers had
tried to repair, burst, spraying flammable liquid into the 400-degree oil
in the vat. A fast-spreading fire erupted that engulfed the plant in
smoke-filled soot. The building, which had not been inspected in 11
years by the state’s Occupational Safety and Health Administration, was
more than 100 years old, had no sprinklers, and had no windows and
few doors through which employees might escape. Most tellingly, on
the orders of the firm’s owner, Emmett Roe, a fire-exit door had been
padlocked to keep workers from leaving the premises with pilfered
chicken fingers. The metal door was later found to have dents where
desperate employees had tried to kick it open. But it would not have
mattered. A truck had been parked inches from the door, as extra insur-
ance that employees could not sneak chicken parts out this exit. In the
end, of the 90 workers at the plant, 24 died and 56 were injured. An
employee of a snack company, servicing vending machines, also per-
ished. Years later, another employee died from complications that
stemmed from her injuries.138

On March 10, 1992, Roe was indicted on 25 counts of involuntary
manslaughter, carrying a potential sentence of 250 years. He eventu-
ally pleaded guilty to all counts and received a 19-year, 11-month sen-
tence; he was paroled after serving 4.5 years. In the aftermath, the plant
never reopened, leading to the loss of 230 jobs. Survivors, some of
whom continued to live with painful ailments, received little financial
compensation. More disquieting, “many children were orphaned, and
many were left with single parents. Many grandparents and aunts
and uncles were pressed into service to rear second families.”139

The Imperial Food Products case is reminiscent of the infamous Tri-
angle Waist Company fire that occurred on March 25, 1911, in New
York City. Located in the top three floors of the Asch Building—a then-
new 10-story skyscraper—this garment industry factory manufac-
tured women’s “shirtwaists” (i.e., women’s blouses). As the workday
was ending, a wooden bin containing flammable clothing scraps from
the cutting process ignited, with the blaze sweeping across the ninth
floor within minutes. In all, 146 people—123 of them women—per-
ished. A funeral march for the victims drew a crowd of 350,000, vir-
tually all dressed in black and silent throughout the procession.140

Eventually, the loss of life would play an integral role in triggering a
rash of labor and fire-safety laws in New York state.141

Workplace violence was commonplace in early-1900s America; it
is estimated that 100 people a day died on the job.142 However, a key
fact emerged that made this tragedy seem particularly outrageous: a
door on one side of the ninth floor had been kept locked on the orders
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of the corporation’s two owners, Max Blanck and Isaac Harris, who
wished to prevent workers from unauthorized arrivals and depar-
tures. In a stunning development, a Progressive District Attorney,
Charles Whitman, secured indictments on manslaughter. Blanck and
Harris were acquitted at trial, in large part due to the judge’s instruc-
tions to the jury that the prosecutor had to prove that the owners knew
the doors were locked on this particular day. As we will see, the Tri-
angle case was an unusual development at a time when few corpora-
tions were held criminally liable for killing or injuring workers or the
public.143 As we will also see in later chapters, special legal obstacles,
such as those that emerged in the Triangle case, often have to be sur-
mounted when prosecutors seek to use the criminal law to hold com-
panies’ executives culpable for acts of corporate violence. 

Consumers as Victims

Corporate violence extends not only to workers who produce
goods but also to those who purchase them. Many products, even when
used as recommended by the manufacturers, injure or kill thousands
of consumers every year. Statistics on consumer casualties lend credence
to this conclusion. One report estimated that dangerous products
result annually in approximately 28,000 deaths and 130,000 serious
injuries.144 Data from the U.S. Consumer Product Safety Commission
showed that from toys alone, there were 210,300 injuries that required
hospital emergency room visits in 2004.145 The Commission also
noted that “deaths, injuries and property damage from consumer
product incidents cost the nation more than $700 billion annually.”146

Again, it is difficult to calculate exactly what proportion of these
physical costs can be attributed directly to corporate illegality. Eval-
uations of product quality and safety, however, lend credence to the
assessment that the unlawful victimization of consumers is wide-
spread.147 One analysis by the Consumer Product Safety Commission
demonstrated that 147 out of 847 fabrics failed to meet flammability
standards, eight out of 15 models of baby cribs were defective, 753 out
of 1,338 toys were hazardous, and 117 out of 148 products were
unsafely packaged.148 In the same vein, the U.S. General Accounting
Office found “gross contamination” in 35 of 65 poultry operations it
examined, while inspections of meat-processing factories revealed
that 18 of 216 plants in North Dakota and 31 of 57 plants in Massa-
chusetts were characterized by unsanitary conditions.149 These statis-
tics, especially with reference to the meat-packing industry, have led
some scholars to conclude that Upton Sinclair’s descriptions of con-
ditions in the early 1900s are all too often still valid. Specific examples
support this assessment:
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In 1984, Nebraska Beef Processors and its Colorado sub-
sidiary, Cattle King Packing Company—the largest supplier
of ground meat to school lunch programs and also a major
supplier of meat to the Defense Department, supermarkets,
and fast-food chains—was found guilty of: (1) regularly
bringing dead animals into its slaughterhouses and mixing rot-
ten meat into its hamburgers; (2) labeling old meat with
phony dates; and (3) deceiving U.S. Department of Agricul-
ture inspectors by matching diseased carcasses with the
healthy heads from larger cows. . . . In 1979, a New Jersey
firm was convicted of making pork sausage with an unau-
thorized chemical which masks discoloration of spoiled meat.
And in 1982, a California company used walkie-talkies to
avoid inspectors while doctoring rotten sausage.150

Recent accounts continue to paint a disturbing picture about the
willingness of companies to market adulterated food products. Many
examples could be cited, but two prominent cases serve to illustrate the
illegality that regularly occurs. First, in 1998, Odwalla Inc. pleaded
guilty and paid a $1.5 million fine for marketing apple juice contam-
inated with E.coli bacteria after managers ignored an inspector’s
warning that apples were too rotten to use in making the product. The
food poisoning led to the death of a 16-month-old child and to a life-
threatening kidney disease for 14 children. More than 50 people were
sickened and are at risk for further health complications in the years
ahead. Federal officials hailed this case as “the first criminal convic-
tion in a large-scale food-poisoning outbreak.”151

Second, in 1999, Andrews and Williamson Sales Co. paid $1.65 mil-
lion in criminal fines, and its president was incarcerated, for distrib-
uting tainted strawberries later linked to a hepatitis A outbreak. The
strawberries were sold to a federal school lunch program and sickened
at least 200 students and teachers in Michigan and 50 people elsewhere.
Students in four other states had to be vaccinated as a health precau-
tion after consuming the product. Food used in the federal school pro-
gram must be of domestic origin, but the corporation’s officials hid the
fact that the strawberries were harvested in Mexico in conditions
that Food and Drug Administration investigators later showed to be
unsanitary. Adverse publicity over the case also had a substantial eco-
nomic impact, not only depressing the market for Mexican products
but also costing California farmers millions of dollars in lower straw-
berry sales.152

The willingness to market tainted products is not limited to the food
industry. In the past decade, companies manufacturing medical equip-
ment have been criminally convicted for selling glucose monitors that
give faulty readings, nonsterile plastic covers used to cover medical
instruments, unsterilized surgical instruments, and medical devices that
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had not received FDA approval.153 In a prominent prosecution decided
in 2003, Ednovascular Technologies Inc. pleaded guilty and paid
$92.4 million to settle criminal and civil charges. Over a 19-month
period, the corporation had failed to disclose to the FDA—as required
by federal law—2,628 instances in which its Ancure device, an instru-
ment used in abdominal aortic aneurysm surgery, did not work prop-
erly and risked harm to a patient. The unreported incidents included
12 deaths and 57 cases in which more invasive surgery had to be
used when the Ancure’s delivery system became stuck in a patient’s
body. The problems with the device were uncovered only when seven
employees, whose strenuous complaints about the product’s safety had
been ignored by company managers, sent a letter voicing their concerns
to the FDA after the death of a patient.154

Data on the extent of product recalls also point to corporate cul-
pability in the marketing of defective goods. Between 1966 and 1971
alone, the FDA was forced to recall nearly 2,000 different drug prod-
ucts, including “806 because of contamination or adulterations, 752
because of subpotency or superpotency, and 377 because of label
mixups.”155 In the decade following its inception in 1972, the Consumer
Product Safety Commission recalled more than 300 million dangerously
defective products. According to one source, the agency’s action may
have prevented as many as 1.25 million serious injuries and deaths in
a five-year period.156 The Commission’s vigilance remains warranted.
In just two days in mid-June of 2006, the Commission issued recall
notices for girls’ water shoes that were slippery when wet, swivel
rockers that broke at the base, steel stands for hammocks prone to col-
lapsing, and children’s books whose pop-up felt pieces proved to be a
choking hazard. In addition, the Commission posts a “Most Wanted”
list of products previously recalled but, if not returned, still pose a safety
risk to consumers (e.g., 1.9 million wall heaters that can overheat and
catch fire; 12 million cedar chests with locks that can automatically
close and had caused the suffocation deaths of at least six children; win-
dow blind cords responsible for the strangulation of 160 infants).157

Further, when it has been possible to penetrate corporate defenses
and obtain more than a cursory look into corporate operations, the his-
torical record has been troubling. Commentators have seen that even
leading corporations are sometimes willing to place profits above
consumer safety. GM’s Corvair, first exposed by Ralph Nader’s Unsafe
at Any Speed,158 is one of the most celebrated of these cases. From its
inception, the Corvair was plagued by rear-end suspension difficulties
that caused it to become directionally unstable and to overturn at high
speeds. As revealed by John DeLorean, a GM executive of that era who
would later have legal difficulties of his own, “these problems with the
Corvair were well documented inside GM’s Engineering Staff long
before the Corvair was offered for sale.”159 Nevertheless, the company
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launched the Corvair in 1959 and initially resisted attempts by its own
staff to introduce a stabilizing bar capable of reducing the car’s haz-
ards; at an additional cost of $15 per vehicle, it was deemed “too expen-
sive.” DeLorean offers a telling summation of this episode:

To date, millions of dollars have been spent in legal expenses and
out-of-court settlements for those killed or maimed in the Cor-
vair. The corporation steadfastly defends the car’s safety, despite
the internal engineering records which indicated it was not
safe, and the ghastly toll in deaths and injury it recorded.160

Another example of corporate insensitivity to consumers’ well-being
surfaced in an exposé by a former B.F. Goodrich engineer. He recounted
how superiors ordered him to falsify test results and to help con-
struct an elaborate document indicating that a company-designed
brake for a new Air Force attack plane had satisfied all qualification
standards. The deficiencies in the brake assemblies were revealed only
after several near-crashes.161

Similar scandals have prevailed in the pharmaceutical industry. A
study of 17 pharmaceutical companies, for example, disclosed that over
a two-year period each company violated the law at least once, and two
drug companies committed more than 20 violations; when compared
with firms in other industries, the pharmaceutical companies commit-
ted 2.5 times their share of total violations.162 Case studies add further
documentation of illegalities in the pharmaceutical industry.163 One case
frequently cited as an example of egregious corporate conduct involves
the anti-cholesterol drug MER/29. Employees of the William S. Merrell
Company (a subsidiary of Richardson-Merrell) falsified laboratory find-
ings in order to secure FDA approval of MER/29. After the drug was mar-
keted, numerous users suffered negative side effects, including cataracts
and loss of hair. Eventually, both the William S. Merrell Company and
Richardson-Merrell, as well as three corporate officials (two doctors and
a vice-president), pleaded no contest to a variety of criminal charges. The
companies were also named in nearly 500 civil suits that reportedly
awarded nearly $200 million in damages to victims.164

In his book At Any Cost,165 Morton Mintz details the problems
associated with another pharmaceutical product: the “Dalkon Shield,”
an IUD manufactured by A.H. Robbins. According to Mintz, the
company marketed 4.5 million Shields in 80 countries on the basis of
exaggerated claims for the device’s effectiveness and safety. Although
advertisements claimed that those wearing the IUD had a pregnancy
rate of only 1.1 percent, the actual rate was five times as high. In addi-
tion, the Dalkon Shield caused more miscarriages than other IUDs
among women who became pregnant, and was more likely to cause
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potentially lethal septic spontaneous abortions. In the United States,
at least 15 women died from such abortions; in Third World countries,
where the antibiotics needed to treat this condition often are not
available, the toll is unknown but suspected to be much higher,
amounting in Mintz’s view to “hundreds—possibly thousands—of
women.”166 The Shield also caused pelvic infections that subjected thou-
sands of its consumers to extended periods of chronic pain and in some
instances irrevocably harmed their reproductive systems. One consultant
estimated that of the 2.2 million American women who used this
IUD, approximately 87,000 may have suffered physical harm.167

The Dalkon Shield remained on the market for more than three
years, from January 1971 to June 28, 1974. Mintz alleges that A.H.
Robbins failed to recall the device despite growing evidence that it was
a safety hazard; the company continues to maintain that its product was
no more dangerous than other IUDs. It appears, however, that Dalkon
Shield victims and juries have found Mintz’s interpretation more com-
pelling. By 1985, more than 14,000 victims had filed either civil suits
or nonlitigated claims for compensation while juries had awarded
plantiffs $24.8 million in punitive damages.168 The prospect of sus-
taining losses in future lawsuits moved A.H. Robbins to file for reor-
ganization under Chapter 11 of the Bankruptcy Code, “so that it
could be protected from lawsuits by creditors—Shield victims, above
all—while it devised a plan to pay its debts.”169

Is the Dalkon Shield case an isolated incident of corporate law-
lessness? What, Mintz asks, does this catastrophe teach us?

Not that the A.H. Robbins Company was a renegade in the
pharmaceutical industry. Yes, Robbins knowingly and will-
fully put corporate greed before human welfare, suppressed
scientific studies that would ascertain safety and effectiveness,
concealed hazards from consumers, the medical profession and
government, assigned a lower value to foreign lives than to
American lives, behaved ruthlessly toward victims who sued,
and hired outside experts who would give accommodating tes-
timony. Yet almost every other major drug company has
done one or more of these things, and some have done them
repeatedly or routinely, and continue to do so. Some have even
been criminally prosecuted and convicted, and are recidi-
vists.170

Indeed, there continues to be a steady flow of criminal cases
involving pharmaceutical companies, two of which we highlight here.
Both of these illegal schemes involved the fraudulent promotion of drugs
approved by the FDA for one purpose but marketed as cures for other
ailments. This practice of “off-label marketing” not only skirts FDA
regulatory procedures but also jeopardizes patients’ health by induc-
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ing them to take drugs that either may be ineffective or not as effec-
tive as approved prescription medicines. 

Thus, in 2004, Warner-Lambert pleaded guilty to criminal charges
and agreed to pay $430 million to settle criminal and civil charges stem-
ming from its fraudulent marketing of Neurontin, a drug approved for
the treatment, in conjunction with other drugs, of epilepsy. To increase
Neurontin’s profitability, the company used a coordinated, unlawful
scheme to market this medicine as a single treatment for epileptic
seizures and for a range of other ailments. For one of these problems—
bipolar mental disorder—scientific evidence had shown that a placebo
worked as well as Neurontin.171 The company targeted doctors in
their successful campaign to boost the drug’s off-label sales:

Warner-Lambert used a number of tactics to achieve its mar-
keting goals, including encouraging sales representatives to
provide one-on-one sales pitches to physicians about off-
label uses of Neurontin without prior inquiry by doctors. The
company’s agents also made false or misleading statements to
health care professionals regarding Neurontin’s efficacy and
whether it had been approved by the FDA for the off-label
uses. Warner-Lambert also used “medical liaisons,” who
presented themselves (often falsely) as scientific experts in a
particular disease. . . . Warner-Lambert paid doctors to attend
so-called “consultants’ meetings” in which physicians received
a fee for attending expensive dinners or conferences during
which presentations about off-label Neurontin were made.
These events included lavish weekends and trips to Florida,
the 1996 Atlanta Olympics, and Hawaii. . . . [At one educa-
tional event], when unfavorable remarks were proposed by a
speaker, Warner-Lambert offset the negative impact by “plant-
ing” people in the audience to ask questions highlighting
the benefits of the drug. . . . These tactics were part of a wide-
spread, coordinated national effort to implement an off-
label marketing plan.172

In a similar illegal scheme resolved in 2005, Eli Lilly and Company
pleaded guilty and paid $36 million to address criminal and civil
charges. The case involved Evista, a drug used to treat osteoporosis in
postmenopausal women. After poor sales in Evista’s first year on the
market, the company sought to increase the drug’s sales by promoting
its off-label use for ailments for which it did not have FDA approval.
The company engaged in a variety of practices to induce doctors to pre-
scribe Evista. One of these involved “creating and distributing to
sales representatives an ‘Evista Best Practices’ videotape, in which a sales
representative states that ‘Evista is truly the best drug for the preven-
tion of all these diseases, referring to osteoporosis, breast cancer, and
cardiovascular disease.”173
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The Public as Victims

Participants in a corporate society need not produce or consume
goods to risk victimization by corporate violence. Each day, business
practices occur that endanger the lives of the general public. Sometimes
these physical costs are exacted dramatically, as when the dam collapsed
at Buffalo Creek and 125 residents perished. More often, however, the
toll is taken by the more silent means of environmental pollution. A
Time magazine article captures this fact:

Natural disasters and wars do their damage spectacularly and
quickly—shaking, crushing, burning, ripping, smothering,
drowning. The devastation is plain; victims and survivors are
clearly distinguished, causes and effects easily connected.
With the unnatural disasters caused by environmental toxins,
however, the devastation is seldom certain or clear or quick.
Broken chromosomes are unseen; carcinogens can be slow and
sneaky. People wait for years to find out if they or their chil-
dren are victims. The fears, the uncertainties, and the con-
jectures have a corrosive quality that becomes inextricably
mingled with the toxic realities.174

The risks posed increasingly by the nation’s air, earth, and water
are linked directly with our dependence on industrial processes and
chemicals that generate toxic pollutants but also, ironically, provide
us with the products, technological advances, cures, and employment
that sustain the quality of our lives. The magnitude of this dependence
is seen in these statistics: there are “160 million tons of air pollution
emitted annually, 225 million tons of hazardous waste generated,
[and] 4 million tons of toxic chemicals discharged into waterways and
streams.”175

Over the past two decades, public consciousness has been raised
regarding the immense dangers posed by releasing these pollutants into
the environment. Environmental groups are responsible in part for
focusing attention on the growing health risks created by current dis-
posal practices, but several highly publicized toxic disasters have also
helped to identify environmental victimization as a major social prob-
lem. One of these turning points in public opinion was the December 3,
1984, catastrophe in Bhopal, India, which forced attention on the pos-
sibility that an industrial chemical disaster could take life quickly
and on a large scale. The leak of 45 tons of methyl isocyanate from a
Union Carbide pesticide plant claimed the lives of more than 2,000 cit-
izens. “Human progress came up against human frailty,” commented
Roger Rosenblatt. “The air was poisoned, and the world gasped.”176
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The American public has not had to look abroad to see the dangers
of pollution. The words “Love Canal” have come to signify the capac-
ity of toxic agents to pose such a severe risk that citizens are driven from
their homes.

From the early 1940s to the 1950s, the Hooker Chemical Company
dumped 20,000 tons of chemical waste residues in a 15-acre trench
located in Niagara Falls, New York. The site was called “Love Canal”
after William T. Love, who had started and then abandoned excava-
tions on a canal designed to bypass the falls and join the Niagara River
to Lake Ontario. In 1953, Hooker sold the dump site to the city’s school
board for the token fee of $1, noting in the deed that the “premises have
been filled . . . with waste products resulting from the manufacturing
of chemicals by the grantor” and that it was transferring liability
“for injury to a person or persons, including death therefrom . . . in con-
nection with or by reason of the presence of said industrial wastes.”177

Neither Hooker nor the school board issued a public statement warn-
ing citizens of the potential hazards of the chemical wastes in the
dump.178 The land was used eventually for residential housing; an
elementary school was also built on the site.

In Laying Waste, Michael Brown writes, “Love Canal was simply
unfit to be a container for hazardous substances, even by the standards
of the day,” particularly because it held not only seriously harmful sol-
vents and pesticides but also dioxin, the “most toxic substance ever syn-
thesized by man.”179 Over the years, the wastes seeped gradually into
the surrounding earth and its waters, with predictably devastating con-
sequences. To an astonishing degree the community suffered from
miscarriages, birth defects, cancer, chromosome damage, skin rashes,
headaches, ear infections, nervous disorders, and other ailments.
Brown’s account of his first visit to the area is disquieting:

I saw homes where dogs had lost their fur. I saw children with
serious birth defects. I saw entire families in inexplicably
poor health. When I walked on the Love Canal, I gasped for
air as my lungs heaved in fits of wheezing. My eyes burned.
There was a sour taste in my mouth.180

Indeed, the dangers proved so severe—one study reported that dioxin
levels were “among the highest ever found in the human environ-
ment”—that hundreds of families were evacuated and their homes pur-
chased by the government and then bulldozed under or closed off as
uninhabitable.181

The Love Canal incident may be unique in the degree of contami-
nation and the amount of publicity it attracted, but it is not an isolated
case. “Each day,” a story in Time notes, “more and more communities
discover that they are living near dumps or atop ground that has been
contaminated with chemicals whose once strange names and initials—
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dioxin, vinyl chloride, PBB and PCB, as well as familiar toxins such as
lead, mercury and arsenic—have become household synonyms for
mysterious and deadly poisons.”182 There may be as many as 10,000 of
these dangerous waste dump sites.183

Moreover, the physical costs suffered by the Love Canal residents
have been experienced elsewhere. There is mounting evidence that expo-
sure to toxic agents increases the risk of health problems, including can-
cer, reproductive complications, kidney failure, and neurological
disorders.184 One estimate warns that contact with dangerous chemi-
cals may cause as many as 45,000 deaths a year.185 Another report
observes that “12,000 people in the United States die from pesticide
poisoning” annually; due to underreporting of illnesses, the true inci-
dence might be twice as high. If so, then “pesticide exposure kills any-
where from 50% to 100% as many Americans as homicides in a given
year.”186 And still another study of nine major cities found that 3 per-
cent of all deaths could be traced to “outdoor air pollution.”187 Dis-
turbingly, it appears that the toll from environmental pollution falls
most heavily on minorities and the poor—those who do not have the
resources to move away from toxic hazards and who do not have the
power to resist the placement of toxic sites in or near their community.
This hidden cost of inequality is sometimes referred to as “environ-
mental racism” or “environmental injustice.”188

Corporations should not be blamed in all instances for polluting
the environment deliberately. Much of the pollution took place while
companies were in compliance with governmental regulations and
before the dangers of the toxic agents were fully understood. In the case
of Love Canal, for example, it is difficult to determine how culpabil-
ity should be divided between the Hooker Chemical Company and the
City of Niagara Falls, which Hooker apparently warned of the dump
site’s hazards (though Hooker’s parent company, Occidental Petroleum,
eventually paid $129 million to reimburse the federal government
for cleaning up the area).189 Nonetheless, a number of social com-
mentators argue that corporate lawlessness is responsible for a sig-
nificant amount of the public’s victimization. As Ralph Nader
commented about the effects of air pollution:

The pervasive environmental violence of air pollutants has
imperiled health, safety, and property throughout the nation
for many decades. . . . The efflux from motor vehicles, plants,
and incinerators of sulfur oxides, hydrocarbon, carbon
monoxide, oxides of nitrogen, particulates, and many more
contaminants amounts to compulsory consumption of violence
by most Americans. There is no full escape from such violent
ingestions, for breathing is required. This damage, perpetu-
ated increasingly in direct violation of local, state, and fed-
eral law, shatters people’s health and safety. . . .190
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The existing evidence lends credence to Nader’s view. Thus, in their
classic book 1980 book Corporate Crime, Clinard and Yeager presented
data showing that the violation of environmental protection stan-
dards is among the most frequent of all corporate offenses.191 In a 1985
Wall Street Journal article, Barry Meier echoed this finding, citing
another study indicating “that one out of every seven companies pro-
ducing toxic wastes may have dumped illegally in recent years.”192

Meier noted that the wastes are dumped into places—streams and
vacant lots, for example—where the risk of contamination is high
but the likelihood of detection is slight. Comparing corporate crime
“yesterday and today,” Clinard and Yeager do not see a marked
improvement. They observe that in the “1990s and 2000s,” we find sim-
ilar large-scale oil industry violations.”193 As they illustrate:

To select a few, Chevron, in 1992, pled guilty to sixty-five
Clean Water Act violations, and was given $8 million in
criminal and civil fines. . . . In 1991, Marathon Oil pled
guilty to criminal violation of the Clean Water Act: it dis-
charged pollutants from its refinery and was fined $900,000.
Mobil, in 2004, was fined $5.5 million for oil spills on the
Navajo Reservation in Utah. In 1994, Unalocal Corpora-
tion was given a criminal fine of $1.5 million for illegally dis-
charging 8.5 million gallons of petroleum thinner over a
fifty-year period, whereupon it could pass into state waters.
In 1990, Exxon was criminally fined $121 million in state
claims over the Exxon Alaskan Valdez oil spill of 11 million
gallons of crude oil spilled from the ship, the Valdez, which
fouled up 700 miles of Alaskan shoreline, killing birds and fish
and diminishing the living standards of thousands of Alaskan
Americans. There had been other corporate violations by
Exxon.194

Indeed, there appears to be no current shortage of environmental
criminals to detect and punish. As we will see in Chapter 7, the Envi-
ronmental Protection Agency now refers about 400 cases annually to
the U.S. Department of Justice for prosecution; numerous other envi-
ronmental criminal cases are pursued by prosecutors at the state and
local levels.195

CONCLUSION: THE FORD PINTO CASE AND BEYOND

The crime problem in America has a dual quality that is not always
recognized or understood. Images embedded deeply in our cultural her-
itage, combined with frequent political rhetoric and constant attention
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by the media, sensitize us to the ravages of conventional illegal behav-
ior. Certainly conventional criminality is individually and socially
devastating, but the natural inclination to equate the “crime problem”
with street crime can blind us to a second, seemingly more conse-
quential, aspect of the problem: corporate lawlessness is pervasive and
its effects are immense. “Suite crime,” as it is sometimes called, disrupts
the social and institutional order, and its financial toll outweighs sub-
stantially the amounts stolen by street offenders. Most significantly,
there is every indication that the physical costs of corporate crime sur-
pass the bodily harm inflicted by those who prey more intimately on
their victims. Each day, executives must make life-and-death deci-
sions, and through negligence or intent they sometimes place profits
above the safety and well-being of workers, consumers, and the gen-
eral public. Contrary to what some citizens and policymakers might
continue to believe, corporate crime can be violent.

The seriousness of illegal corporate activities focuses attention on
the question, “How has this problem been attacked in the past and in
more recent times?” In the next chapters, we will explore how a
movement against white-collar crime has made corporate crime,
including business violence, a larger part of the nation’s collective con-
science. We also will attempt to show how changes in several areas,
including the prevailing socioeconomic context and our understand-
ing of the concept of “person,” have shaped the legal responses made
in different eras to corporations engaging in socially injurious practices.
In particular we will learn why our legal system is now increasingly pre-
pared—in an unprecedented if at times still rudimentary fashion—to
bring corporate illegalities, especially those with violent consequences,
within the reach of the criminal law.

As we make this inquiry into the fight to criminalize corporate crime
and violence, we will, as noted, come to use the Ford Pinto case as a
conduit to explore a number of issues at the heart of the control of busi-
ness illegality. Perhaps the most salient controversy underpinning any
analysis of Ford’s prosecution is whether the corporation was guilty of
a “crime” in its production of the 1978 Pinto that burst into fire on an
Indiana highway and claimed the lives of three teenage girls. Was
Ford so reckless in its production and marketing of the Pinto as to be
responsible for these youths’ deaths? Was this a case of “reckless
homicide”?

In criminal cases, the outcome of a trial can hinge on demon-
strating that the alleged corporate offender, through its executives
and other workers, manifested culpability or a measure of intent.
Each side—prosecution and defense—attempts to construct a social
reality that portrays the corporation either as a callous and calculat-
ing offender who places profits above human life (the prosecution’s
story) or as a good corporate citizen who may have made errors of judg-
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ment but never would intend to kill anyone (the defense’s story). Each
side highlights facts selectively and tries to weave them into a persuasive
tale. In the end, and as will be apparent in Part II of this book where
Ford’s prosecution is probed, juries must decide whose story is more
compelling. 

Over the years, there have been strenuous differences of opinion
about the degree of Ford’s culpability, whether in the Indiana case we
analyze or, more generally, in the deaths of others who perished in one
of its Pintos.196 For some, Ford was a willful killer—an “amoral cal-
culator” who is the poster child for corporate violence; for others, the
company was unjustly cast as a villain by those who have distorted its
record in handling the Pinto. It is not our purpose to settle this dispute
here, in large part because the two versions of the story are presented
in Part II where readers can, in the end, decide for themselves. Even so,
we will offer some preliminary thoughts that can frame the analysis of
the Pinto case that is presented in the middle part of the book.

As we will see in more detail, the Pinto had a fundamental design
flaw: the gas tank was placed six inches from the back bumper and,
when pushed forward, would be punctured by sharp bolts protruding
from the car’s differential housing (a filler pipe also tended to dislodge).
This meant that in a rear-end collision the Pinto was prone to gas leak-
age, which in turn could result in a fire that would rapidly engulf the
vehicle in flames. In retrospect, it is puzzling how company engineers
could have made such an egregious mistake (the gas tank could have
been placed elsewhere or protected by simple measures from the pro-
truding bolts). What is even more inexplicable—from today’s per-
spective—is why Ford, once this potentially lethal hazard was disclosed,
did not sprint to recall the Pinto. In today’s safety-conscious context,
where automakers advertise their vehicles’ success on crash tests, it
would be virtually unimaginable that it would not do so. As one
recent full-page newspaper advertisement boldly stated: “Today, GM
announces the next big step in automotive safety.”197

As Matthew Lee and M. David Ermann’s analysis of the Pinto’s pro-
duction and marketing reveals, it is reductionistic to claim that Ford
made a single, conscious decision to sell a dangerous vehicle.198 Rather,
the Pinto, like any other automobile, was brought to dealership show-
rooms through a lengthy, routine process involving many employees
located in different subunits of the corporation. Based on interviews
and analysis of documents, Lee and Ermann show how a variety of fac-
tors coalesced to divert workers from defining the Pinto as having a spe-
cial, anomalous safety hazard. Thus, Ford employees thought that
rear-end crash tests conducted on the Pinto were inconclusive, that the
car met all federal regulatory safety standards, that the Pinto was as
safe as other subcompacts on the road, and that other features of the
Pinto (lack of safety glass in the front window) were of greater concern.
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Similarly, the failure initially to pull the Pinto off the road was due
largely to the view that the crash information was not sufficiently
unusual to meet the company’s existing standards for issuing a recall.
Lee and Ermann propose that other vehicles might just as easily have
been singled out for scrutiny and as being unsafe.199

These considerations, however, do not necessarily mean that Ford
was blameless or not criminally culpable. Under Lee Iaccoca’s man-
agement, Ford was imbued with a culture of productivity and profit and
not with a culture of safety. Safety, in fact, was not made an overrid-
ing priority at Ford, and revelations of safety problems (called safety
“conditions” at the company) were not encouraged.200 Safety anom-
alies with the Pinto were assessed in a routine way, and the car’s
deviant features were “normalized”—that is, defined as “acceptable
risks.”201 By contrast, federal, industry, and company standards for
safety, however reasonable to Ford managers, were not necessarily seen
as legitimate by the public and victims of defective automobiles. At this
historical juncture, the external environment to the company was
changing in such a way that there was growing mistrust of corporations
and a social movement against white-collar crime. New expectations
of corporate responsibility and what constituted an “acceptable risk”
were emerging—ones that today make marketing a car’s safety a
means to increase sales and earn more profit.202 At the time, it was this
changing context that made Ford vulnerable to the charge that it
would put profits above human life. Further, even if no individual made
explicit choices to sell or keep an unsafe vehicle on the road, this
does not mean that, due to its standard operating procedures, lines of
communication, and normative culture, the corporation as a collective
entity was not responsible for producing these “decisions.” It is
instructive that in the Pinto case, Ford as a corporation—and not
any of its upper-level executives or managers who dealt directly with
the Pinto—was criminally prosecuted.

A key consideration was not simply the design of the Pinto but
Ford’s intransigence in issuing a recall. Due to its organizational cul-
ture, it was blind to the simple fact that, crash statistics aside, it is inde-
fensible to keep a vehicle on the road that has been publicly unmasked
to have an obvious, lethal design flaw—one that could be corrected
rather inexpensively. This vigorous resistance made the company vul-
nerable to the charge that it was callous and calculating. Indeed, if Ford
had moved more quickly to recall its Pintos, it is almost certain that
the three deaths in Indiana would not have occurred. If so, there
never would have been a “Ford Pinto case.”

We are, of course, getting a bit ahead of the Pinto story, which we
tell in Part II. Even so, this discussion is relevant to a more general point
that informs our current project: corporate criminal liability often is
not a “fact” but a socially and legally constructed reality. The Ford
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Pinto trial is important because it was a ring in which adversaries
fought not only over Ford’s specific guilt but also over whether cor-
porations can be criminalized if they jeopardize people’s safety. The
stakes were high, which is why the battle was fierce and worthy of
national coverage. 

In the chapters ahead, we first discuss how the social and legal con-
text developed in the United States to the point at which a powerful cor-
poration, such as Ford, could be charged with reckless homicide and
forced to defend its corporate honor. After relaying the details of
Ford’s prosecution, we then discuss what has transpired in the ensu-
ing 25 years. Although corporate criminal liability remains an evolv-
ing and at times frustrated development, the Pinto case marked a
juncture at which a significant transformation in the criminalization
of business violence and crime was inspired. This account—before, dur-
ing, and after Ford’s prosecution—is, in our view, an intriguing tale.
We are ready to begin the story.
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2
Corporate Criminal Liability:

From Immunity to Culpability

As we noted in Chapter 1, many U.S. corporations have been
involved in criminal activity on a continuing basis. Corporate crime, like
criminal behavior generally, is costly and harmful to society. We seem
to be besieged by reports of dangerous products or by disclosures of cor-
porate misbehavior that disregards our quality of life or that violates
our basic values. And yet, despite the seriousness of these acts and their
costs to us, the law—especially the criminal law—has often provided
insufficient redress for the socially harmful behavior of corporations.

In this chapter, we will trace the development of the corporation
from its beginnings as a limited collective entity to its present state
as the dominant form of business enterprise worldwide. We will
consider why and how the corporation has historically enjoyed a
degree of immunity from the provisions of the criminal law. Finally,
we will see that gradually this immunity has been eroded so that cor-
porations are increasingly held responsible, even by the criminal
law, for their socially harmful behaviors. We also will see, however,
that there is a constant struggle to regulate corporate misbehavior
with the criminal law.

61



LAW AND THE SOCIAL ORDER

Law is a social institution that regulates human behavior. Along
with other mechanisms of social regulation, such as custom and reli-
gion, law is characterized by norms and sanctions, that is, by expec-
tations of behavior and a reward-punishment scheme that encourages
compliance with these expectations. Notions of social harm tend to per-
vade discussions of law. It is commonly assumed that strongly held
social values, those that are basic to the very existence of society and
that proscribe the most harmful behavior, fall within the ambit of the
criminal law.1 Crime violates these values, and the penal sanction is the
societal response to the violation.

The content of law varies over time, as does the format of the penal
sanction. The purpose or justification for the sanction has changed over
the years as well. Punishment has existed in a variety of formats,
including imprisonment and all sorts of torture and methods of exe-
cution. Rationales for the penal sanction have included (1) retribution
in its various forms, such as deserved punishment and punishment as
a symbolic expression of social reprobation; (2) incapacitation, or the
isolation of offenders from society; (3) deterrence of either a specific
offender or of the general population; and (4) rehabilitative programs
designed to effect changes in the behavior and values of offenders. To
some extent, all of these rationales have coexisted over the years and
exerted a combination of influences on the administration of penal sanc-
tions. For example, although rehabilitation was the official justifica-
tion for the penal sanction during much of the twentieth century, it
co-existed with the other rationales, for example, the more perni-
cious variants of retribution such as racially biased executions. Begin-
ning in the late 1970s, a more straightforwardly punitive view of
sanctioning policy emerged, although it, too, was grounded in retri-
bution, incapacitation, and deterrence.2

Until fairly recently, these various aspects of the system of penal
sanctions were applicable to conventional crime but less so to corpo-
rate criminality. It was perhaps paradoxical even to speak of corporate
crime. For reasons that we will discuss in this chapter, historically the
actions of corporations were neither considered within the purview of
nor subject to the usual sanctions of the criminal law. In part, this is
why the trial of the Ford Motor Company for reckless homicide was
a landmark case.

According to a strict legalistic definition, crime presumes a pro-
hibited act and a penal sanction, that is, an act prohibited by the
criminal law and for which the law specifies a punishment. Paul Tap-
pan articulated this definition in an important criminological debate
60 years ago, a debate that was occasioned by a discussion of corpo-
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rate crime. The debate began in 1940 when Edwin Sutherland used the
term “white-collar crime” in his presidential address to the American
Sociological Association. In 1949, Sutherland published White Collar
Crime, wherein he argued that a number of major corporations regu-
larly engaged in behaviors that would be considered crimes if under-
taken by individuals. Sutherland applied the term “white-collar crime”
to these behaviors, and even called the corporations recidivists. Tap-
pan responded with his legalistic definition because he argued that
Sutherland’s sociological approach would result in a vacuous defini-
tion of crime that would impede criminological analysis.3

The academic debate over the meaning of corporate crime (and how
to regulate it) remains lively today. For example, although Tappan’s
view dominates legal thinking, the legalistic approach exhibits circu-
lar reasoning—crime is whatever the criminal law says it is. Moreover,
definitions of crime reflect power and privilege. Equally important, the
debate about crime generally, and corporate crime in particular, forces
us to consider the notion of social harm, an important issue when we
ask, “What is the definition of crime? What should it be?”

The somewhat philosophical “is versus ought” issue is addressed
only partially (or perhaps is evaded) by the assumption that the crim-
inal law reflects society’s most basic values. By implication, the crim-
inal law proscribes those acts that are the most detrimental or harmful
to society. However, this view fails to explain why many corporate
actions are not considered criminal even though they are socially
harmful.

One of two responses is usually offered. First, the social harm
produced by corporations and their responsibility for these harms
are difficult to perceive. The point is not merely that corporate crime
is complex, which it often is, but rather that a kind of Parkinson’s law
describes our understanding of crime: our comprehension is greatest
when the phenomenon is simplest.4 While crime is defined as a viola-
tion of social norms and arguably as socially harmful, our under-
standing of unlawful conduct tends to be fixated at the individual level.
The entire crime-punishment nexus is highly individualistic. In the tra-
ditional model, one person harms another and is punished. Criminal
activity at a more complex level—i.e., a collective entity being punished
for harming great numbers of scattered victims—is hard to grasp and
was inconceivable under common law. The early law was designed to
regulate the behavior of individuals as natural persons, not a collec-
tive entity like the corporation. In a strict legalistic sense, the corpo-
ration had no mind to form the requisite intent to commit a prohibited
act and no body to punish,5 so no matter how grave the social harm,
the corporation could not commit a crime.

The second answer reflects the assumption that the criminal law
reflects and protects strongly held social values. Criminal behavior,
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according to this view, is an official statement of society’s moral
boundaries. If an act is not a crime, arguably it does not violate the
boundaries. Of course, at a certain point in their development, cor-
porations became powerful enough to influence the law and to protect
themselves from criminal responsibility.6 In any case, boundaries
change as society changes. A behavior may be considered within a soci-
ety’s moral boundaries at one time and outside them at another. Cer-
tain actions of corporations may not have been considered harmful
enough to violate the moral boundaries under common law, but later
they were viewed as serious enough to deserve the label “criminal.”7

These two responses are usually given to the question of why cor-
porate misbehavior historically was not considered a violation of
criminal law. Crime, according to the traditional view, is highly indi-
vidualistic, and/or the moral boundaries (i.e., what is regarded as
seriously wrong or harmful) have shifted so that corporate malfeasance
that formerly was acceptable now provokes more widespread disap-
proval. We use the “and/or” conjunction because these answers need
not be mutually exclusive and because each is probably correct as far
as it goes. But these answers still beg the question and generate yet
another set of inquiries. Why is our perception of crime individualis-
tic? Why did the moral boundaries shift?

To answer these questions and to address the more fundamental
issue of the corporation’s historical exclusion from the purview of the
criminal law, we must analyze the development of the corporate
form. This analysis must be sensitive to the historical context of
law’s development.

The Historical Context of Law

We propose an analysis of law that is historically specific and
applicable to the development of corporations. Historical periods are
characterized by different perceptions of behavior, including crime; by
different perceptions of responsibility for behavior; and by particular
conceptualizations of justice, the ultimate aim of law.8 Within histor-
ical periods we can comprehend specific connections and also discover
general interrelationships among law and other social phenomena.

These interrelationships are a long-standing topic of discussion for
academics; indeed, many prominent scholars analyzed these interre-
lationships during the formative years of social sciences such as soci-
ology. For example, we have mentioned the claim that the criminal law
reflects the most strongly held social values and that a relationship exists
between law and the moral sentiments of society’s members. The
French sociologist Emile Durkheim developed a frequently cited frame-
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work for understanding this relationship. Writing during the late
1800s and early 1900s, Durkheim addressed the degree to which law
reflected values that were common to the average member of society.
In his framework, however, legal norms and penal sanctions were not
simply the mirror image of social values, especially in complex soci-
eties, but also were informed by increasing social complexity, a decreas-
ing role for religion in the regulation of behavior, and the degree of
centralization of political authority.9

Scholars differ as to which factors they consider most important for
an understanding of legal norms or the transformations of these
norms. Some writers de-emphasize values in favor of other social fac-
tors. For Karl Marx, a German social scientist and Durkheim’s con-
temporary, the key factor was the mode of production, that complex
set of relations that surrounds the economy of society. Marx’s frame-
work is best understood via an architectural metaphor: the base/super-
structure model. Law and other social institutions (including our
social consciousness) are a part of a superstructure that is built upon
the economic base, which is the foundation of society. The institutions
in the superstructure change when the economic base changes.10

The economy also was an important consideration for Max Weber,
a German scholar who made his intellectual contributions at about the
same time as Marx and Durkheim. Weber was concerned with the
autonomy of law, the development of the legal profession, and their
relationship to the rise of the bureaucratic state. He argued that the
modern political organization, legitimated by the legal order, pro-
vided the rationality or predictability necessary for the emergence of
capitalism as a sophisticated economic system.11

Clearly, Durkheim, Marx, and Weber offer different views, but they
also show points of convergence. They see law as a social institution
that is intertwined with other institutions; law is sensitive to changes
in other institutions, and facilitates or contributes to the changes.
These three scholars established the intellectual framework for much
of the contemporary theoretical analysis that addresses the interrela-
tionship of law and other social institutions.

We are interested in a related, albeit more specific, issue: the emer-
gence and the law’s treatment of the corporation. Our review of the his-
torical record prompts us to focus on three factors that are of primary
importance to an analysis of the corporation’s development: the cen-
tralization of political authority in the state, the shift in the economic
structure from feudalism through mercantilism to capitalism, and
changes in “person” as a legal concept. Two of these factors draw on
the analytic frameworks of the pioneering scholars whom we have dis-
cussed. The centralization of political authority is a significant issue
for both Durkheim and Weber, and the economic structure is a central
theme for Weber and Marx. The third factor, the concept of person, is
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especially relevant because new dimensions of the meaning of person
and the meaning of personal responsibility accompanied the emergence
of the corporation as a legal entity. In sum, we can best understand the
emergence of the corporate form and its relationship to the criminal
law through a historical analysis that is keyed to three factors: the state,
the economy, and person as a legal concept.

THE DEVELOPMENT OF THE CORPORATION

Corporations are the dominant business form in the world today;
they are pervasive and wield tremendous economic power. Their
prevalence is reflected in the sheer number of corporations and in a
diversity of size and organization that ranges from the individual
entrepreneur to the multinational conglomerate. Their economic
power is evidenced by wealth and productivity that sometimes exceeds
the gross national product of nations.

Yet, ironically, their pervasiveness causes us to view corporations
somewhat myopically. Notwithstanding its considerable impact on our
lives for good and bad, the corporate form is a relatively recently
development. The dominance of the corporate form and the explosive
growth that produced it in the United States date to about 150 years
ago. As recently as the early 1800s, the corporation was a rarity in the
United States.

The development of the corporation followed a complex and cir-
cuitous route, accompanying significant and interrelated transforma-
tions in the economic structure of society, the nature of political
authority, and the concept of person. The emergence of the corpora-
tion is best understood within the context of the large-scale social
changes that occurred through the Middle Ages and into the Industrial
Revolution.

Early History

The history of the corporation begins in England and other parts
of Europe in the Middle Ages, when feudalism was the dominant
institutional feature of society. Feudalism entailed a way of life that dif-
fered greatly from the conditions that had prevailed in earlier centuries.
In earlier times, society was comprised of small groups of people,
often kinship groups, who banded together to ensure survival. These
groups were a homogeneous population with little economic or polit-
ical division of labor.
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These patterns changed in the feudal period. Economically, feu-
dalism was defined by an agrarian existence linked to the ownership
of land parceled into feudal estates. Social and legal interactions—that
is, the rights and responsibilities that people owed one another—
were informed by this arrangement. The relationships within feudal-
ism were hierarchical, and included definite superiors (the feudal
lords) and subordinates (the serfs). Sir Henry Maine, a nineteenth-cen-
tury legal historian, described this as a “status relationship,” that is,
one’s place in the hierarchy was determined at birth and was rarely tran-
scended.12 Rights and responsibilities existed as a set of reciprocal oblig-
ations and expectations between the serfs, who owed their basic
existence and fealty to the feudal lord (as had their parents to the pre-
vious lord), and the feudal lord, who inherited the fidelity and labor
of the serfs along with the duty of providing for their subsistence.

Feudalism was characterized by a decentralized pattern of politi-
cal authority; power resided in the feudal estates rather than in the col-
lective population. There was no powerful state yet, and the most
significant development of centralized authority existed in the church.
The regulation or maintenance of social order that accompanies polit-
ical power was in the hands of the feudal lords and the church. They
enjoyed different spheres of influence—the secular and the sacred—
although there was overlap and occasional conflict.

In times long before the feudal period, social regulation was aimed
at restoring the social order that was disturbed when someone violated
a norm. Sanctions tended to be collective both in purpose and admin-
istration. Violations that threatened the group (e.g., breaking a taboo)
were sanctioned to appease the supernatural, and even individual dis-
putes often produced a collective response. Whether a violation threat-
ened the group or only a few members, responsibility for wrongdoing
was a matter of strict liability. “Liability was founded on the act of
doing damage rather than on any subjective state of, or degree of
care exercised by, the defendant.”13 The key issue was injury, and lia-
bility was imputed through a variety of vicarious and indirect meth-
ods. A person might be held responsible for an injury because he or she
was nearby when it occurred. Oracles and other supernatural signs were
important in assigning liability.14

During the feudal period, by contrast, responsibility was less col-
lective in the sense of kinship groups, but was a far cry from the
internal, individual matter that it would later become. Because crim-
inality as embodied in the legal concept of mens rea remained unde-
veloped, internal volition and subjective intent were less important than
the external, objective relationship between a violation and the person
held accountable. The maintenance of social order persisted as the basis
of sanctions, although that order was defined by the feudal lord who
administered the sanction. Feudalism shaped not only the view of
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social harm—defined as a disturbance of the feudal order—but also the
administration and purpose of sanctions.

The concept of person was simple and limited during the feudal
period. It denoted the rights and responsibilities of an individual as a
natural person, and was rarely applicable to a collective entity. Part-
nerships existed, but merely as assemblages of individuals, each with
their own rights and responsibilities. Corporations did not exist.

Wealth in the feudal period consisted primarily of land separated
into feudal estates and owned by individuals. Rights and responsibil-
ities and the political authority that governed them were largely a func-
tion of the feudal arrangement. The concept of person was limited and
individualistic, with little place for forms of collective ownership.
This pattern began to change, however, amid the societal upheavals of
the Middle Ages.

The Middle Ages

The economic structure of Europe was shaped by feudalism early
in the Middle Ages. Wealth meant land, but the right to own land was
limited to those few who were born to it. During the fourteenth and
fifteenth centuries, however, feudalism gave way to mercantilism and
an economy based on trade. Commerce within and between nations
appeared, and with it came the merchants who displaced the feudal
lords as the primary economic players. Merchants, too, owned prop-
erty, but that ownership included commercial interests, not just land.

Shipping, the heart of the trading economy, flourished with con-
tinual advances in shipping technology. Ships became larger, faster, and
more profitable. However, they also became more expensive to outfit,
and trading ventures were costly. For a variety of reasons (e.g., pirates),
such ventures became riskier as well. Merchants were forced to pool
investments, and more complex and increasingly collective business
forms were developed to accommodate these ventures. The trading com-
pany was an important collective entity of the shipping economy.

Technological advances were not limited to shipping; they occurred
in other modes of transportation and in other business sectors as
well. Manufacturing eventually became as important as shipping, and
economies prospered during the seventeenth and eighteenth centuries
with the transition to capitalism. With the coming of the Industrial Rev-
olution, the capitalists became the significant economic players in
society. Like the merchants and traders before them, they combined
their resources or capital to achieve maximum growth. The collective
business enterprise (e.g., the joint stock company) facilitated the nec-
essary concentration of capital. (Later in this section we will discuss
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more fully the trading company and the joint stock company as busi-
ness forms, and also in terms of their relationship to the centralization
of political authority and their ramifications for the legal concept of
person.) With the transition to capitalism, property took on yet
another meaning: it changed from physical possession for one’s own
use to a source of value in exchange.15

In a few centuries, the economic structure of England and the rest
of Europe was transformed from feudalism through mercantilism to
capitalism. The transformation was massive and paradoxical as well.
Amid unprecedented economic growth and prosperity, the old social
order was disrupted and ultimately broke down. Accordingly, the
upheavals that occurred in the Middle Ages included a transition in the
nature of political authority and the establishment of a new social order.
A relocation of political authority accompanied the transformation in
the economic structure of society. We will avoid the potentially reduc-
tionistic argument about which was the more significant change (with
the implication that one caused the other) by simply suggesting that the
political and the economic transformations each contributed to and
were influenced by the other.

The political power of the feudal lords was by no means unchecked,
even in feudalism. As noted, the church was a powerful force during
that period, and an uneasy truce existed between the two. The church
facilitated the decline of the feudal lords’ authority. More important,
however, as the economic dominance of the feudal lords waned, polit-
ical power shifted to the state. The shift occurred with the strong
support of the bourgeoisie, the increasingly powerful merchants of the
emerging middle class, who supported the interests of the monar-
chy—the centralized state—against the feudal lords and the church.
Their growing economic power made their political support significant.
Moreover, the Middle Ages witnessed the emergence of political doc-
trines such as the social contract, which justified both the ownership
of property by the bourgeoisie and the concentration of political
power in the state.16

The shift of political power was a complex phenomenon. To sug-
gest that power simply vested in the state misses much of that com-
plexity. The notion of state included both the monarchy and local
authorities. During the mercantile period in England, for example, the
political authority of the feudal lords dissipated but remained some-
what local, residing for a time in the boroughs and counties, primar-
ily in the hands of justices of the peace. The crown could tax the
localities and grant or withhold business privileges, so even then the
centralization of political authority was under way.17

That pattern continued throughout the Middle Ages. As the cen-
tralized state became stronger, its willingness and ability to regulate the
population grew more pronounced. The expansion of state control
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occurred throughout England and the rest of Europe in both civil
and criminal law. In civil matters the English Crown extended its
control over local authorities and business interests via the royal char-
ter, an official grant that conferred legal existence. With respect to the
criminal law, the state’s consolidation of power proceeded through sev-
eral stages. Initially, the Crown merely sought to limit blood feuds by
encouraging victims or their kin to accept a compensatory payment
rather than engage in retaliatory acts against an offender. Later the
Crown became a public prosecutor for violations that disturbed the
“King’s Peace,” thereby displacing local criminal jurisdiction. Eventually
the Crown prosecuted and sanctioned criminals for offenses against the
monarchy; the state had become the definer of legal norms.18

In both the civil and criminal spheres, the centralization of polit-
ical authority culminated in the codification of laws and ultimately in
lawmaking by legislation. For Sir Henry Maine, legislation represents
the highest stage of legal development, and it exists only in modern,
dynamic societies.19 The modern legal system, with its formally ratio-
nal laws, is also central to Max Weber’s analysis. Such a legal apparatus
is an essential element of the modern bureaucratic state, and, in
Weber’s model, is a condition precedent to the development of West-
ern capitalism.20

The changes in the economic structure of society and in the nature
of political authority were interrelated with the third significant trans-
formation that occurred during the Middle Ages—the meaning of
person as a legal concept. The meaning of the concept of person
changed in two respects: first, it expanded beyond the limited defini-
tion of a natural person to include collective entities that were recog-
nized as juristic persons; second, the nature of personal responsibility
changed.

An early case involving the legal recognition of a collective entity
was occasioned by a dilemma that concerned the ownership of churches
in the waning days of feudalism. Traditionally, the feudal lord built a
church on his estate and selected the priest; he also enjoyed property
rights in it. But by the thirteenth century, the decline of feudalism was
under way, and the power of the feudal lord had begun to diminish on
a number of fronts, including ownerships of churches and associated
property. The law was confronted with a dilemma: if the feudal lord
no longer owned the church and related property as an individual, who
did? Eventually it was concluded that the church owned itself, namely,
the building, the property, and any income it generated. Those who
managed its affairs could transact business in its name, essentially as
guardians. The church was not a natural person but rather enjoyed a
special status, that of a juristic person. The law recognized the church
and also protected it, almost as a legal infant, from those who managed
it as guardians.21
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The concept of a juristic person was extended during the thir-
teenth and fourteenth centuries to include English boroughs or town-
ships. Boroughs incurred both financial rights and responsibilities as
they gained political authority. The responsibilities included debts, usu-
ally rents and fines, that were owed to the Crown. The rights included
the privilege of levying tolls and selling franchises. These revenue-pro-
ducing assets were transferable. The status of a juristic person facili-
tated these financial transactions by creating an entity that could
conduct business as if it were a natural person. At the same time, the
recognition of that special status reflected the increasing centralization
of political authority: that special status was conferred by the Crown
through the royal charters.22

This point is significant for two reasons. First, the collective enti-
ties that were recognized as juristic persons, including the corporation,
developed largely at the pleasure of the state. Second, during its early
development, the corporation acted in a quasi-governmental capacity,
in this case, collecting tolls. As we shall see, the first U.S. corporations
operated under state charters, and their activities were often quasi-gov-
ernmental. This situation may partially explain the preferential treat-
ment enjoyed by corporations; they were a child of the state and in
many instances performed the duties of the state.

One of the best examples of the complex interaction of business
interests, political authority, and the development of a collective entity
is the English trading company. The trading company emerged in the
sixteenth century as a business form that allowed merchants to pool
investments and conduct business on a larger scale. At first, the com-
panies resembled partnerships: members conducted business as indi-
viduals even though they had combined their resources. As trading
ventures became more elaborate, the companies developed into col-
lective entities trading on joint stock. For a time, companies existed for
a single venture, but eventually they became permanent enterprises.

Although business was their primary purpose, trading companies
shared with other phases of corporate development a secondary, quasi-
governmental role. A significant share of the English economy was built
on trade with other nations and on colonizing new lands. The com-
panies facilitated trade, and, in new territories, served in a political
capacity until England established a colonial government.23 The trad-
ing companies were created by the state (through royal charters), fur-
thered its economy, and even acted as an arm of the state.

This symbiotic relationship was evidenced by the passage of the
Bubble Act in 1719, which prohibited unchartered joint stock com-
panies. The unchartered joint stock company was an accommodating,
if informal, type of enterprise that owed its existence to prevailing busi-
ness practices. Ironically, it became more widespread after the passage
of the prohibitory legislation. The Bubble Act generated a financial
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panic that caused the collapse of some chartered companies; as a
result, the demand for charters declined. Following the loss of confi-
dence in chartered companies, the legal community devised a number
of ingenious methods that circumvented the restrictions of the Bubble
Act and made the unchartered joint stock company even more popu-
lar. Lawyers often created the companies through contractual agree-
ments, essentially using a deed of settlement that was adopted from the
fourteenth-century trust. The companies were virtually immune from
suit, and members enjoyed an unofficial limited liability. Increasingly,
the joint stock company resembled the modern corporation, and a spe-
cialized corporate bar was created as an indirect result.24

Other kinds of collective entities were developed between the
fourteenth and sixteenth centuries. Some were unrelated to the trend
toward centralization but nonetheless contributed to an extension of
the concept of juristic persons. The trust, for example, was a legal device
that became popular in the fourteenth century. The trust was initially
a vehicle for passing land or the profits from land to one’s heirs while
avoiding the legal and financial restraints that attached to an inheri-
tance. The owner conveyed to trustees the legal title to land by deed
of settlement; the trustees held it for the owner’s benefit during life and,
upon death, for the benefit of the designated beneficiary (cestui que
trust). Akin to a juristic person, the trustees held legal title not as indi-
viduals but as an ongoing juristic entity.25

The willingness to recognize a juristic as distinguished from a nat-
ural person was further evidenced in the sixteenth century. Again the
issue was a legal dilemma, but in this case, one with political overtones.
The dilemma concerned the conveyance of land by the King who, as
a minor, lacked the legal capacity to engage in such a transaction. As
a resolution, English law recognized the Crown as two persons: one,
the current King as a natural person, and the other, the Crown as a
political entity with legal standing that transcended the King as an indi-
vidual.26 With this solution, English law in effect recognized the “cor-
poration sole,” in which an individual and the individual’s successors
became more than a natural person, guaranteeing a legal entity’s exis-
tence in perpetuity through incorporation.

A third example, the concept of universitas, was uncovered amid
a revival of interest in Roman law among legal scholars. A universitas
was an association that was treated as an entity rather than as a
group of individuals. It gave a collective status to guilds and profes-
sional organizations. Under Roman law, these groups could only be cre-
ated by the sovereign, which reinforced the link between a collective
entity and the state.27

The interest in Roman law resurrected even more significant con-
cepts. These concepts contributed to the second change in the legal con-
cept of person that we mentioned earlier—a change in the nature of
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personal responsibility. English and European legal scholars redis-
covered the concepts culpa and dolus. These concepts addressed the
notion of intent, an internal and subjective state: culpa connoted fault
or negligence; dolus, connoting more intent, implied guile or deceit.
Culpa and dolus were part of a new legal doctrine that appeared dur-
ing the Middle Ages, a doctrine that included the emergence of mens
rea—a guilty mind or criminal intent—and a theory of criminal neg-
ligence.28 The legal focus for criminal responsibility shifted to the
individual.

The church had long advocated moral guilt for individual sin, a con-
cept of culpability that entailed a mental element. But during earlier
times a sort of strict liability prevailed, and neither intent nor individual
responsibility were important considerations with respect to blame. Sim-
ilarly, during the feudal period, the imputation of accountability for
a wrong was an external, objective concern. In both periods, the
restoration of order was the primary issue. The secondary issue of who
should be sanctioned was a matter of kinship, whim, physical proximity,
or a variety of other means whereby the determination was made.

That state of affairs changed in the Middle Ages. The transition to
mercantilism and then to capitalism signaled an end to the agrarian life
and a social order based on the reciprocal obligations between feudal
lord and serf. The population steadily moved from the countryside to
towns and eventually to cities, and wage labor became an important
element of economic life. The nature of political authority also changed
as the feudal lords lost power to the increasingly powerful centralized
state. In short, an old order ended and a new one appeared. As the
importance of kinship groups or the position within the feudal hierarchy
faded, the individual became the focal point of society. Sir Henry
Maine described the change as a shift from “status to contract.” A per-
son was no longer locked at birth into the rigid feudal structure in which
relationships were based on status, but instead experienced the mobil-
ity and freedom of legal relationships based on contract.29 The person
became a citizen, not a subject.

The rights and responsibilities of citizens vis-à-vis other citizens and
the centralized state were expressed in a new theory of political oblig-
ation—the social contract. Social contract theory explained the legit-
imacy of the state and the obligation to obey its laws. It provided a
philosophical justification for the equality and freedoms of citizens and
for their expanding rights, including a right to own property.30 The legit-
imacy of the centralized state was enhanced by the modern legal appa-
ratus with its formally rational laws that applied to all citizens as
individuals. The individualization of a citizen’s responsibility under the
social contract also prevailed with respect to criminal liability. For most
crimes, mens rea became a necessary condition for conviction and pun-
ishment. As the legal scholar Blackstone noted, “to constitute a crime
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against human laws, there must first be a vicious will.”31 The issue of
who would be sanctioned was now internal and subjective.

Corporate Development: A Summary

The corporation emerged as the transition from feudalism to cap-
italism generated demands for collective entities that could accom-
modate the combined resources of individuals and facilitate business
on a grand scale. The state created these entities, which it then rec-
ognized as juristic persons.

The state maintained support and control of its population through
political authority that was grounded in social contract doctrine.
Individuals enjoyed the rights of citizenship, which carried a recipro-
cal obligation: obedience to the state’s laws. The theory of political
obligation legitimated the centralized state’s exercise of political
power, and, at the same time, reflected the individualization of respon-
sibility that occurred with the transition to capitalism. This individu-
alization entailed a focus on mens rea in the criminal law, and, in the
civil sphere, the sanctity of the wage labor contract.

Our analysis of corporate development emphasized the transfor-
mations with respect to economic structure, political authority, and the
legal concept of person. This is not to suggest the absence of other con-
tributing factors. Religion, a factor stressed by Durkheim and Weber,
fostered the demise of the feudal lord’s political authority and the devel-
opment of an individualized moral culpability in the criminal law. With
Weber, we recognize the importance of an autonomous legal appara-
tus, especially the legal profession. Recall the Bubble Act and the role
of the “corporate bar” in perpetuating and expanding the joint stock
company, a forerunner of the corporate form. The legal profession and
the law more generally created the notion of limited liability of man-
agers and investors, which facilitated corporate growth in England and
the rest of Europe, and, as we will see, in the United States.32 Charles
Perrow, a commentator who also focuses on the United States, suggests
that the modern bureaucratic organization is the key to understand-
ing the growth of the corporation.33 Despite these interesting arguments,
however, we suggest that the interaction of the three more encompassing
factors had a significant impact on corporate development.

By the eighteenth century, the corporation was an established fact,
a juristic person that derived its existence from the state and was
legally recognized as more than the sum of its individual members. It
could transact business, own assets, and transfer shares, and by the nine-
teenth century its members enjoyed a limited liability for collective
debts.34 Always a child of the state and often a functionary as well, the
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corporation benefited from the preferential treatment that attended its
status as a special person. It was a juristic person for business purposes,
with many of the rights of citizenship. However, with respect to crim-
inal law, it was not a natural person and was incapable of the indi-
vidualized intent that was the essence of mens rea. The corporation was
not within the regulatory scope of the criminal law. 

CORPORATIONS IN THE UNITED STATES

In many respects, the history of the corporate form in the United
States parallels developments in England and the rest of Europe. This
parallelism is not surprising for two reasons. First, much of what
would become the United States was claimed and governed as territories
or colonies by England and other European nations. Many of the
juristic persons that were forerunners of the corporation were recog-
nized in civil or common law, and their usage was extended to this coun-
try during colonization. Even after independence from England, the
common law exerted a strong influence on legal development in the
United States.

Second, the United States experienced many of the transformations
that we described above, and the impact of these on the development
of the corporate form was significant here as well. The United States
entered the historical picture after those transformations were under-
way, so situational differences existed. There was, for example, no true
feudal period in this country, but the economic structure of the United
States did undergo transitions from an agrarian existence in colonial
days through an era of commerce and trade to capitalism, and ulti-
mately, to the Industrial Revolution. Moreover, these economic changes
were accompanied by battles over the nature of political authority in
the new nation, battles that inevitably centralized power in the state.

By the time the United States gained independence, the individu-
alization of responsibility that characterized the shift from “status to
contract” was virtually completed, and mens rea was an established ele-
ment of the criminal law. These features were incorporated into the legal
system along with the social contract notions of citizenship and polit-
ical obligation. The concept of person would undergo an even more
important change in the late 1800s when due process guarantees were
extended to the corporation. As we will see, the interaction of economic
and political factors, as well as the interrelated concept of “person,”
shaped the development of the corporation throughout the nineteenth
century.
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The Early 1800s

In the seventeenth century, England and some European nations
expanded their economic and political influence by colonizing “The
New World.” Trading companies, such as the Virginia Company and
the Massachusetts Bay Company, were the vehicles through which Eng-
land extended its influence. They reflected the stage of legal develop-
ment of collective entities. They existed at the pleasure of the state,
performed governmental and business activities, and were a mixture
of individual and collective enterprise.

Collective entities operated under charter during the colonial
period; churches and boroughs were common examples. Collective enti-
ties were rare, however, and the civil law applied more to individuals
than to collectivities. Although the Bubble Act operated in the colonies,
it had less regulatory impact there than in England. The few corpo-
rations that existed were relatively small and often operated in a
quasi-governmental capacity.35

The corporation became increasingly popular in the decades fol-
lowing independence, as more companies were chartered for busi-
ness purposes. As in England, the corporate form facilitated the
combination of capital that was essential for the complex enterprises
of the late eighteenth and early nineteenth centuries. The significance
of those economic issues is best appreciated if we consider the concept
of a legal person and the interrelated changes in the nature of politi-
cal authority, an especially important consideration in the early years
of the nation. 

The decades following the American Revolution were a unique his-
torical period in which the United States began its existence, although
the slate was not blank, to be sure. A common law heritage survived
independence from England, as did social contract doctrine, which had
not only supplied the philosophical rationale for the revolution but also
informed the concept of citizenship in the new nation.36 Still, much
remained to be decided. Although the new government was to reflect
contractarian principles, the specific form was a matter of intense
debate. That debate exemplified social contract thinking in a practi-
cal sense because there were actual, not hypothetical, discussions
about the form of government that would follow.

The central issue in the debate was the disagreement between the
Democrats and the Federalists on the degree of centralization of polit-
ical authority. Democrats such as Benjamin Franklin and Thomas Jef-
ferson were critical of the English monarchy and opposed a strong
central government. They trusted the common sense of the common
people. The Federalists, including George Washington and Alexander
Hamilton, favored a strong national government. They were less trust-
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ful of the common people, preferring a system wherein elites would have
influence. As one Federalist put it, “Those who own the country
ought to govern it.”37

The Democratic position carried the day at the first Constitu-
tional Convention. Although the Articles of Confederation (1777)
created a national government, the powers of the executive were
weak, there was no federal judiciary, and the government was subor-
dinate to the sovereign states. However, this situation was short-lived.
Limited trade with England and restrictive trade barriers between
states produced an economic depression, which caused a crises in the
Confederation. A second Constitutional Convention was convened, and
the centralization of political authority was reconsidered. By blaming
decentralized government for the economic crises, the Federalists
fared better.

Alexander Hamilton, the chief architect of federalism, argued that
the nation’s survival and prosperity depended on its political economy.
He envisioned an alliance between a strong national government and
a powerful national economy.38 The second Constitutional Convention
produced the Constitution (1787) and a form of government that
realized Hamilton’s vision.

The United States government had a strong executive, an inde-
pendent judiciary, and national law-making power. It enjoyed the
exclusive right to establish tariffs, coin money, and maintain a military
force—a power that would repeatedly prove useful in the alliance
between government and business. And although the philosophical
foundations of the government were steeped in social contract doctrine
and the attendant rights of citizens, many of the important political
institutions were “protected” from the common people. Citizen input
was limited through the selection of a president by the electoral col-
lege, the appointment of a federal judiciary, and a Senate that gave a
disproportionate voice to a small Eastern aristocracy.39 Suffrage also
reflected that elitism.

Government support of business was the key to Hamilton’s dream
of a national economy. The support included direct subsidies of money,
land grants, and the construction of canals. The U.S. Supreme Court
also facilitated the development of the corporate form and the alliance
of government and business.

Approximately 200 new corporations were chartered in the decade
after the ratification of the Constitution. The incorporation of so
many new businesses foretold the coming era of large-scale collective
enterprises, although at that time certain constraints limited the influ-
ence of the corporate form. The Federalists had proposed a federal
incorporation provision at the second Constitutional Convention,
but it was rejected in favor of incorporation at the state level. This
requirement allowed state legislatures to scrutinize each charter request
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so as to ensure that the prospective corporation complied with restric-
tions on corporate purpose, size, and duration.40

That situation might have undermined corporate growth had the
Federalists not found another means for shaping the political econ-
omy—the Supreme Court. Under the leadership of Chief Justice John
Marshall, a staunch Federalist, the Supreme Court rendered through-
out the formative early 1800s decisions that strengthened the federal
government and the national economy.

The significant cases began with Marbury v. Madison.41 Marshall
created the power of judicial review: the Supreme Court would be the
final arbiter when legislative action was suspected of contradicting the
Constitution. The Marshall Court’s interpretation of the Constitution
resulted in “the enlargement of the powers of the central government
and diminution of state power to control economic activity.”42 Mar-
shall accomplished those Federalist objectives through his interpreta-
tion of two constitutional provisions: the contract clause and the
commerce clause (in the Constitution, see Article I, Sections 8 and 10).

Although the contract clause was written into the Constitution to
protect existing property rights that were threatened by the demise of
the Articles of Confederation, its inclusion bordered on a moral imper-
ative with respect to property and contract.43 Marshall invoked the con-
tract clause in two notable cases. In Fletcher v. Peck,44 the Court
prevented the Georgia legislature from annulling a land transaction of
the previous legislature; the contract stood even though the earlier leg-
islature had fraudulently transferred the land. In Dartmouth College
v. Woodward,45 the Court held that a royal charter to Dartmouth
College was a contract and, as such, could not be altered by the New
Hampshire legislature. Both cases preserved the sanctity of contracts
but, more important, elevated the federal government above the pop-
ularly elected state legislatures in legal matters that affected business.

Marshall relied on the commerce clause in Gibbons v. Ogden46 and
Brown v. Maryland47 to strike down state regulations of interstate com-
merce. He interpreted the commerce clause broadly to restrict economic
protectionism by individual states and to empower Congress to regu-
late interstate business activity. Congress alone could regulate such busi-
ness. Because there was little federal regulation, corporations were
virtually unfettered in their development.

Along with the absence of constraining legislation, other dynamic
forces contributed to economic success. Business historian Alfred
Chandler argues that the first westward expansion of the population
(in the early 1800s) was a significant stimulant. Chandler suggests that
population shifts combined with government policy to facilitate the
development of “big business.”48 Corporations flourished during Mar-
shall’s tenure as Chief Justice. The Court eliminated many restrictive
state regulations, and Congress, through subsidies and other indirect
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contributions, provided a supportive business environment. The inter-
action among economic interests, the centralization of political author-
ity, and the social contract’s notion of “person” all encouraged
corporate growth early in the nineteenth century.

The Mid-1800s

The corporation was integral to the political economy when Mar-
shall left the bench in 1836. It became even more important in the mid-
1800s. Of course, substantial changes accompanied economic prosperity
in the United States. Urban populations grew, and the westward
expansion continued. Technological advances in communication and
transportation, especially the railroads, facilitated expansion and fos-
tered industrial development.

The corporation was integral to those developments and became
more dominant during that period of industrialization. Almost half the
businesses incorporated between 1800 and 1860 were chartered in one
decade—the 1850s.49 As corporations grew in number they also grew
in size, edging toward the large-scale collective enterprises that would
eventually dominate economic life worldwide. Much of the organiza-
tional structure that eventually characterized big business emerged dur-
ing this period.

The railroads, with their huge capital outlay, their fixed
operating costs, the large size of their labor and management
force, and the technical complexity of their operations, pio-
neered in the new ways of oligopolistic competition and
large-scale, professionalized, bureaucratized management.50

The federal government remained supportive of corporate devel-
opment acting through Supreme Court decisions that further central-
ized political authority in economic matters. The Court’s pro-corporate
stance continued even though Marshall’s successor, Chief Justice
Roger Taney, was not enthusiastic about the growing power of cor-
porations. A Jacksonian Democrat who favored judicial restraint with
regard to judicial review, Taney believed that the commerce clause did
not preclude all state laws regulating business; he held a limited view
of the contract clause as well.51 Nonetheless, the Taney Court’s rulings
favored a national economy with the corporation as the principal
business form.

Three cases exemplify the Taney Court on economic matters. In
Bank of Augusta v. Earle,52 the Court ruled that a corporation char-
tered in one state could do business in another, although states could
regulate the entry of such “foreign” corporations. By the time of
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Earle, states vied for corporations by easing incorporation requirements.
Incorporation had became a matter of general law rather than the spe-
cial charter that had been scrutinized by legislatures in the past.53 In
Swift v. Tyson,54 the Taney Court attempted to create a national law
of commerce. Previously, when no question of federal law was at
issue in a case, federal courts applied applicable state law, but in
Swift, the Court ruled that federal courts should apply national laws
of commerce, not state laws, which might be inconsistent with these
general rules. The notion of national law arose again in Cooley v. Board
of Wardens.55 Although Taney had expressed the opinion that the
commerce clause did not prohibit state regulation of business, the
Court held in Cooley that certain types of business, to be determined
by the Court, demanded uniform laws and could not be regulated by
individual states.

Bolstered by the Supreme Court’s protection and the fertile envi-
ronment of an expanding economy, the corporate form flourished. Iron-
ically, that success threatened corporations. As industrial corporations
grew, so did the number of workplace accidents. Personal injury suits
against corporate defendants increased markedly. Plaintiffs in these
cases alleged that they were injured because corporate defendants
negligently failed to conduct their businesses in a reasonable manner.
The damages sought tended to be substantial because industrial acci-
dents produced serious and often widespread injuries.

Corporations often evaded liability through tort defenses that
emerged in England. One defense was assumption of risk: plaintiffs
could not recover damages if they voluntarily incurred the risk. The
standard interpretation was that employees had accepted the possibility
of these accidents by working for industrial employers. Contributory
negligence was a second defense: as fault was the issue, plaintiffs
could not recover damages if they contributed to accidents through their
own negligence. Similarly, plaintiffs were barred from recovery if
their injuries were due to the negligence of co-workers. Finally, some
plaintiffs were denied recovery under the common law doctrine that
tort actions died with the plaintiff. This tort defense was rare in the
United States until the mid-1800s, when some state courts invoked it
to hold for railroads who were defendants.56

Corporate defendants successfully interposed such defenses in
state courts in the mid-1800s. Their success in escaping liability for
industrial accidents evidenced their special status. There was the eco-
nomic reality that courts were unwilling to burden business. Courts
treated the corporate juristic person as just another individual, one
whose responsibility for accidents was no greater than that of any other
individual, including employees. That individualization would become
even more advantageous to corporations in the coming decades. Along
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with the notion of limited liability, this preferential treatment allowed
corporations to “externalize” their costs, that is, to pass on costs
that they had created to people who lacked the power to protect
themselves.57

The Late 1800s

Expanding markets, friendly government policies, and protection
from tort liability continued, and, by the end of the Civil War, the cor-
poration was an established fixture. Nonetheless, the situation was not
entirely rosy. Corporations needed predictable prices and markets to
facilitate long-range planning and to maximize growth, but normal com-
petition and cut-throat practices undermined predictability. The dilemma
had an obvious solution: reduce the uncertainties of competition
through greater control over the immediate business environment.58

Chandler describes the process. Small manufacturers merged to form
larger companies. Large, successful corporations—for example, oil
and railroads—controlled every facet of their operations through hor-
izontal combination and vertical integration. Companies consolidated
ownership of raw materials and component parts to assure control over
the sources of supply and the entire production process. Some controlled
their environment with business combinations such as trusts and hold-
ing companies. The Standard Oil Trust, for example, was involved in
the production of crude oil, pipelines, and refineries.59

These business combinations made enemies as they neutralized com-
petition and increased their economic power. Their enemies included
smaller companies that were at a competitive disadvantage, farming
interests, and populists who feared the centralization of economic
power in the trusts. The oil and railroad companies were the most fre-
quent targets of calls for reform.

By the late 1800s, growing public sentiment prompted Congress to
enact two pieces of regulatory legislation: the Interstate Commerce Act
(1887), which dealt with railroad rates and business combinations
among the railroads, and the Sherman Antitrust Act (1890), which was
directed primarily at the oil companies and outlawed trusts that
restrained trade. With the passage of those laws, Congress appeared
to be responsive to popular demands for reform. The reality proved to
be far different.

The Interstate Commerce Act created the Interstate Commerce
Commission (ICC), a federal agency that regulated the railroads. The
Act also centralized economic policy in the federal government, and,
once control was centralized, the ICC tended to protect rather than reg-
ulate the railroads. Interestingly, for example, during debate about the
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ICC, the president of a railroad sought advice from a friend, the
United States Attorney General, about the posture railroads should
adopt with respect to the ICC. The Attorney General advised against
opposition from the railroads, noting that the creation of the ICC had
satisfied public demands for reform, that the agency would protect the
railroads from hostile legislation, and that the courts would limit the
ICC’s power.60 Within a few years, the Supreme Court, applying a “rule
of reasonableness,” limited ICC power to regulate railroad rates.61

The history of the Sherman Antitrust Act resembles that of the Inter-
state Commerce Act. Although proffered as a reform that outlawed oil
industry combinations that restrained trade, the Sherman Act was a
reform that regulated very little.62 Oil companies grew more powerful,
and mergers flourished as corporate lawyers used the holding company
in lieu of the trust. When business combinations were prosecuted, the
Supreme Court applied its “rule of reason”: the Court would determine
whether a business combination was an unreasonable restraint of
trade.63 Economist John Commons called the Supreme Court “the
first authoritative faculty of political economy in the world’s his-
tory.”64 The Court continued to breathe life into Alexander Hamilton’s
dream.

Santa Clara County v. Southern Pacific Railroad65 demonstrates the
Court’s role in the political economy. The Court held that corporations
were persons within the meaning of the due process clause of the
Fourteenth Amendment. With this recognition, the evolution of the con-
cept of person with respect to the corporate form was completed: the
corporation now enjoyed the constitutional protections of a natural per-
son. Throughout the late 1800s, the Court employed the concept of a
corporate person to create a new constitutional protection—liberty of
contract. Liberty of contract, as expounded through the opinions of Jus-
tice Stephen Field, read into the Constitution the economic doctrine of
laissez faire. This constitutional protection had no legal foundation and
was ironic in its application. Powerful corporations and business
combinations were treated as individuals in need of protection from
their employees and from health and safety laws.

These decisions were justified by legal ratiocinations and by the pop-
ular ideology of “rugged individualism.” Thurman Arnold, a law
professor who had headed the Justice Department’s Antitrust Division,
explained that laissez faire was accepted because of the personification
of the corporation that existed in the public eye and in the legal mind.

The origin of this way of thinking about organization is the
result of a pioneer civilization in which the prevailing ideal
was that of the freedom and dignity of the individual engaged
in the accumulation of wealth. The independence of the free
man from central authority was the slogan for which men
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fought and died... Since individuals are supposed to do bet-
ter if left alone, this symbolism freed industrial enterprise from
regulation in the interest of furthering any current morality.66

Ironically, this individualization occurred when corporations were
the most powerful force in the economy. Even when popular sentiment
turned against them and the myth of rugged individualism declined, cor-
porations thrived. The continued centralization of the political econ-
omy, mergers and other business combinations, and the Supreme
Court, with its application of due process guarantees to corporate per-
sons, its “rule of reason,” and the economic doctrine of laissez faire via
liberty of contract, propelled the corporation into the twentieth century.

The Twentieth Century

By the turn of the twentieth century, the United States was an
industrial giant. The economy was a national marketplace, linked by
communication and transportation—initially the railroads and even-
tually the automobile.67 If the marketplace had become national, so had
the corporation.

The corporation was firmly established as a large-scale enterprise
characterized by vertical integration and a widely diversified product
line. They were highly bureaucratized organizations with centralized
management that coordinated the activities of interdependent depart-
ments and divisions. An important aspect of the management hierar-
chy was a sophisticated accounting system. The comptroller generated
data that were indispensable to the operation of such complex orga-
nizations; these data were the information base for cost control and cen-
tralized planning. Authorities such as Max Weber and Alfred Chandler
identify the accounting function as a defining feature of the modern
business form.68 Chandler notes that, by the early 1900s, cost cutting
was more important to business than competition, especially in oli-
gopolistic industries.69 The competition that existed, especially among
the producers of consumer goods, was directed at creating new cus-
tomers. The advertising and marketing divisions had become impor-
tant features of the corporation.70 The most significant innovation yet
to come was the application of emerging technologies to business
purposes, and the attendant appearance of research and development
divisions.71

As the United States moved into the twentieth century, it had a
viable national economy driven by large-scale corporations. Simi-
larly, the state had become a powerful force by the turn of the century.
As Alexander Hamilton had predicted in the early days of the repub-
lic, the unique historical relationship whereby the state both regulated
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and protected business had produced a strong central government
that would become even stronger in the twentieth century. The state
penetrated deeper than ever into all facets of social existence. In some
respects, this intensified involvement was prompted by public demand.
In the economic sphere, for example, people remained concerned
about the power of big business.

The socially uncontrolled entrepreneurial initiative that led
to America’s leap into world predominance as an industrial
power in the last third of the nineteenth century was accom-
plished by a ruthless spirit of competition that left little room
for concern about the welfare or working conditions for
those at the bottom.72

Although the heyday of mergers was past, resentment against big
business, notably the oil and railroad trusts, continued. Legislation such
as the Sherman Antitrust Act had been ineffectual, but public demand
for regulatory reform persisted and even became an important issue in
several presidential campaigns in the early 1900s. Concern about the
negative impact of business extended to issues such as unsafe condi-
tions in the workplace. As an ironic by-product of the burgeoning indus-
trial economy, serious industrial accidents were becoming more
prevalent, but little compensation was granted when workers or oth-
ers were injured. Accordingly, demands were made for reform, primarily
by organized labor.

In addition to matters of industrial safety, there were calls for
state action in other areas; for example, the state also addressed health
and safety concerns in consumer-goods industries and regulated the sale
of food and drugs. The state began to provide financial assistance to
the needy and became more involved in education. In short, citizens
were more dependent on government.

The state played a larger regulatory role in the early 1900s with
respect to the economic sector in general and the corporation in par-
ticular. The Supreme Court, however, was less important than it had
been in earlier years, in part because of the ascendancy of the presidency.
In the twentieth century, the executive branch grew in power, often at
the expense of the judiciary. The Court also yielded its influence in eco-
nomic matters to Congress, even as it continued to favor business inter-
ests. In Standard Oil Co. of New Jersey v. U.S.73 the Court applied its
“rule of reason” to protect a corporation from the provisions of the
Sherman Act, but as a matter of statutory interpretation. The Court
deferred to Congress.74 Responsibility for matters of economic policy
shifted from the Supreme Court to the executive and legislative
branches of the federal government.
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The Federal Trade Commission Act (1914) and the Clayton Act
(1914) represented a further effort by Congress to prohibit business
activities that restrained trade. The Clayton Act was intended to resolve
some of the ambiguities that had plagued Sherman by proscribing spe-
cific types of practices that restrained competition. The Federal Trade
Commission Act created a federal agency that would monitor business
practices and sanction anticompetitive behavior via fines.75

These federal regulatory efforts were prompted in part by public
demands that something be done about the giant corporations. At the
same time, however, deeper Congressional involvement in economic pol-
icy reflected the complex interaction whereby the state both regu-
lated and protected business. Congress prohibited conduct that
restrained trade while guaranteeing the stability and predictability
that was essential for rational planning and continued corporate
growth in a national economy.

The provisions of new laws attacking unfair competitors
and price discrimination meant that the government would
now make it possible for many trade associations to stabilize,
for the first time, prices within their industries, and to make
effective oligopoly a new phase of the economy.76

These legislative enactments quieted the clamor for reform by making
the government appear to be responsive to the public interest. These
laws also frequently were endorsed by the leaders of major corpora-
tions and by professional business organizations.

The history of workers’ compensation legislation illustrates the com-
plexities that surrounded efforts to effect reforms in the economic sec-
tor. As noted, the industrial workplace of the early 1900s was
characterized by hazards and workplace accidents. Organized labor was
concerned about workplace injuries and about the lack of corporate
liability for them. Labor challenged these defenses as suits were filed
again and again in state courts for personal injury compensation
because of industrial accidents. Corporate defendants evaded liability
in many cases, but plaintiffs sometimes recovered damages, and the
pressure for reform continued.

The National Civic Federation (NCF), a national organization
that spoke for the business community, mounted a campaign that
was designed to secure passage of workers’ compensation laws in
various state legislatures. The NCF drafted model legislation and lob-
bied for it among state governments. Prominent corporate leaders
joined the campaign. The NCF also acquired the public support of two
presidents: Theodore Roosevelt and William Howard Taft. Congress
passed a limited workers’ compensation law in 1908, a number of state
legislatures soon followed suit, and by 1920, most states had enacted
such legislation.
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These laws benefited a number of interests, including accident
victims, business, and government. Workers enjoyed a statutory rem-
edy that overrode tort defenses, and they could now receive compen-
sation for personal injuries arising out of industrial accidents.
Corporations could project an image as responsible citizens who were
concerned about their employees while avoiding the uncertain outcome
of litigation because the amount of recovery was fixed by statute: the
legislation made for predictability. Federal and state legislatures
addressed a serious social and political issue and appeared to be
responsive to the public interest. State courts, which had favored cor-
porate defendants in these cases, escaped the criticism of labor and of
political leaders such as President Roosevelt.77

The campaign for workers’ compensation legislation provides a case
history of social and economic reform in the first two decades of the
twentieth century. It provides two other important insights that are also
relevant to our analysis of the emergence of corporate criminal respon-
sibility. First, early in the 1900s, the nature of government involvement
in matters of economic policy changed somewhat. The passage of
workers’ compensation triggered an upsurge of activity in such matters
at the state level. Second, this legislation evidenced a trend in the law
with respect to corporate responsibility for socially harmful behavior.
Corporations were increasingly held accountable for their actions.

Edging Toward Criminal Culpability

Throughout its evolution, the corporation enjoyed a virtual immu-
nity from criminal and sometimes civil liability. This preferential
treatment was the legacy of several factors, including the special rela-
tionship wherein the corporation was created by and existed at the plea-
sure of the state and frequently performed quasi-governmental
functions. The early corporation experienced many of the benefits and
suffered few of the burdens of citizenship.

Historically, the idea of citizenship benefited the corporation. Cit-
izenship was individualistic as manifested in laws that addressed the
behavior of individuals as natural persons, not of juristic entities such
as the corporation. This is apparent with mens rea, a concept that
focused attention on individual criminal culpability. The emergence of
mens rea marked an important change in the issue of personal respon-
sibility, and it became an essential element in the definition of crime.
However, mens rea served as an exculpatory mechanism because the
corporation, as a juristic person, was incapable of forming the requi-
site intent for the imputation of criminal responsibility.78
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This advantageous situation for corporations had begun to change
during the late 1800s and early 1900s. In tort law, the likelihood that
a plaintiff would recover damages increased due to judicial activity and
statutory enactments. Two legal doctrines emerged that favored plain-
tiffs in tort cases. The doctrine of res ipsa loquitur created a rebuttable
presumption that a defendant was negligent in certain accidental
injury cases. The “last clear chance” doctrine allowed even a negligent
plaintiff to recover damages if the defendant could have prevented an
injury after discovering the risk of an accident.79 Workers’ compensation
legislation meant that prohibitory tort defenses no longer barred
recovery of damages for many accident victims. Several states enacted
legislation that raised the standard of care required for chronic defen-
dants in tort litigation, especially the railroads.80 As immunity in the
civil sphere dissipated, corporations were increasingly held liable
when their conduct caused injuries.

Corporate criminal responsibility developed in a similar fashion.
Corporations enjoyed an immunity from the criminal law largely
because of the notion of mens rea. Executives might be prosecuted as
individuals, but corporations as organizations were incapable of form-
ing the intent that was an essential element in most crimes. This
immunity was eroded, however, initially through the imposition of lia-
bility that was related to civil law, and later by an expansion of the legal
concept of person with respect to corporations and the criminal law.

States raised the standard of care imposed on selected popula-
tions in the late 1800s. Statutes specified duties that were required in
areas that affected the public (e.g., the operation of railroads, the
sale of food) and appropriate sanctions if a member of the targeted pop-
ulation failed to exercise the prescribed standard of care. These laws
created a new category of crime—the public welfare offense.81

Corporations were now accountable in criminal law for such
offenses as selling adulterated food or for failing to maintain safety
equipment. However, judges treated these offenses as civil matters
akin to a public nuisance arising from the failure to perform a required
duty. Penalties were usually fines; proof of intent was not a necessary
element. Mens rea remained an element of crimes like homicide, so a
corporation lacked the requisite intent for such offenses.82

Even corporate immunity from homicide began to wane early in the
1900s, and in a manner that was consistent with the development of
public welfare offenses. In some cases, corporate responsibility grew
out of regulatory legislation. In U.S. v. Van Schaick (1904),83 a court
held that a steamship company could be guilty of manslaughter when
deaths resulted from the failure to provide life preservers as required
by statute. In other cases, criminal responsibility reflected an extension
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of civil liability through principles of negligence. In People v. Rochester
Railway and Light Co. (1909),84 a New York court applied the doctrine
of respondeat superior—an agent’s liability is imputed to the corpo-
ration—in a manslaughter case that resulted when the defendant’s
agent improperly installed a gas device.

In these cases, mens rea was less important than the meaning of
“person” in the applicable statutes. A standard definition of homicide
was the “killing of one person by another.” The issue was whether a
corporation was within the definition of a person. In Rochester Rail-
way,85 an indictment was dismissed because a statute defined homicide
as “the killing of one human being by the act, procurement or omis-
sion of another.” The court construed “another” to mean a human
being, not a corporation. Commonwealth v. Illinois Central Railroad
Co.86 had a similar result. In State v. Lehigh Valley Railroad Co.,87 how-
ever, a court rejected a limited definition of person and upheld an indict-
ment for criminal homicide against a corporate defendant. Using
language couched in terms of negligence and nonfeasance, the Lehigh
Valley court endorsed corporate criminal responsibility unless some-
thing in the nature of the offense or the sanction made such liability
impossible. In a later case, People v. Ebasco Services, Inc., (1974),88 a
New York court was willing to uphold an indictment for negligent
homicide, emphasizing the importance of the state legislature’s intent
to include corporations within the purview of criminal law. How-
ever, the indictment was dismissed on other technical grounds.

By the second decade of the twentieth century, legislation and
judicial opinion recognized corporate criminal responsibility for some
socially harmful behavior. The dissipation of corporate criminal immu-
nity confirms the analysis that we have proffered throughout this
chapter. The corporation had become the dominant form of business
enterprise and affected many aspects of life in the United States. We
were a nation of consumers, and corporations supplied the consumer
goods. We were a nation of industry, and corporations provided the raw
materials and the production processes that fueled industrialization.
Ironically, the same activities that produced corporate growth and eco-
nomic prosperity often caused accidents, and even death. Accord-
ingly, the state at various levels increased the standard of care that was
required of corporations as well as their accountability when the stan-
dard was not met. This change occurred in both the civil and the
criminal law.

The willingness to impose greater liability and, in a sense, “take on
the corporation,” reflects the maturity of the state and the autonomy
of the legal order. This is consistent with Weber’s view that the legit-
imacy of the law, and ultimately of the state, is partially due to the
autonomy of the legal order, which operates independently of either the
political or the economic system.89 From the late 1800s onward, state
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court judges manifested such independence by holding corporations to
greater accountability in criminal matters. Often their decisions were
based on the interpretation of statutes or on legal precedent. Public wel-
fare offenses, for example, were grounded in the application of liability
in the law of nuisance to quasi-public entities such as municipal cor-
porations. Sometimes, however, judges addressed issues of broad
social policy and predicated their decisions on such issues despite
legal precedent or statutory language. The court’s opinion in the
Lehigh Valley Railroad case illustrates the predominance of policy con-
siderations over legal precedent.

We need not consider whether the modification of the com-
mon law by our design is to be justified by logical argument:
it is confessedly a departure at least from the broad lan-
guage in which the earlier definitions were stated, and a
departure made necessary by changed conditions if the crim-
inal law was not to be set at naught in many cases, by con-
triving that the criminal act should be in law the act of a
corporation.90

Similarly, a federal district court in Van Schaick focused on social pol-
icy rather than on specific statutory language. The court held that the
absence of any appropriate punishment, traditionally a bar to corpo-
rate criminal liability, was simply an inadvertent omission and not an
indication of legislative intent to grant corporate defendants an immu-
nity from prosecution.91

Commentators have discussed the expansion of corporate criminal
responsibility in terms of social policy considerations.92 They suggest
that the law changed to meet the growing complexities of modern life
and the changing social conditions of the twentieth century. The legal
pendulum swung from the protection of individual interests, defined
as freedom from government interference, to the protection of social
interests through increased regulation.93 The language of their opinions
demonstrates that the judges realized the importance of corporate
criminal responsibility to the social order.

Notwithstanding these social policy considerations, by the end of
the twentieth century the corporation had become an even more pow-
erful economic force. We have discussed several interrelated factors that
facilitated this success throughout its evolution. These same factors,
however, also fostered a situation wherein a corporation may be held
legally liable for its criminal acts. The law is a dynamic social insti-
tution, and the development of corporate criminal responsibility that
we have presented is not the end of the story. Social conditions continue
to change, and the issue of corporate criminality once again became a
salient issue on the public agenda. 
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CONCLUSION

The industrial corporation provided a vehicle for the con-
centration of risk capital as well as the organizational struc-
ture  for  economic coordinat ion and bureaucrat ic
rationalization. Corporations provided an investment outlet
for small as well as large investors, with limited personal lia-
bility dispersing the risks and transferable ownership increas-
ing their speculative attractiveness.94

The giant corporations that dominate business today descended
from those small and initially rare collective forms that we describe in
this chapter. Over the years, the corporation became increasingly
popular and successful. Facilitated by interrelated changes in the
economy, the centralization of political authority, and the concept of
person, the corporation developed as an essential vehicle for complex
business endeavors.

Throughout that development, the corporation enjoyed a special
status in the law. As a juristic person, the corporation drew its existence
from the state, and was a creation and a protectorate of the state. For
much of its history, it has contributed to the economic vitality of the
state and, in many instances, performed quasi-governmental duties.
Today, we again find ourselves in an era of privatization in which for-
merly governmental functions are performed by corporations.95 Now
and historically, the corporation has benefited from its preferential treat-
ment in the law. Indeed, commentators such as Charles Perrow suggest
that the shift from the noncorporate to the corporate form that now
dominates world economies was occasioned by law: “legal decisions
by the courts, statutory laws by the legislatures, and administrative rul-
ings by governmental bodies.”96

For some time, the corporation was recognized as and enjoyed the
constitutional protections of a person, but without many of the respon-
sibilities and obligations that represent the “burdens” of the social con-
tract. Limited liability, for example, means that, in terms of civil law,
corporations can shift bad behavior onto others.97 In terms of crimi-
nal law, conventional wisdom held that a corporation could not com-
mit a crime: it had neither a mind to fulfill the mens rea requirement
nor a body to take punishment. That limited view of criminal respon-
sibility may now be more understandable in view of the history of the
corporate form.

During the twentieth century, however, the corporation lost some
of its immunity from criminal responsibility, initially for nonfeasance
or regulatory violations and eventually for some other crimes. The law
now recognized the criminal culpability of corporations, and the legal
stage was set for further extensions of corporate liability.
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Moreover, as we noted earlier, public awareness and concern about
the socially harmful behavior of corporations seems to have increased
with the recent disclosures of business practices that threaten us eco-
nomically and physically. The trial of the Ford Motor Company for
reckless homicide emerged from this setting. In the chapters to follow,
we will discuss this trial, its background, and its implications. 
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3
The Movement Against 

White-Collar Crime

“Crime in the Suites: A Spree of Corporate Skulduggery Raises 
Questions and Concerns”

“Corporate Crimes: Criminal Prosecution Gaining More Favor”

“Justice for White-Collar Crooks”

“Public Gives Executives Low Marks for Honesty and Ethical Standards”

“White Collar Crime: Booming Again”1

* * *

“ImClone Founder Pleads Guilty to 6 Charges”

“2 Ex-Officials at WorldCom Are Charged With Fraud”

“2 Top Tyco Executives Charged With $600 Million Fraud Scheme”

“Officers Flee Crown Vics’ Fiery Crashes

“Enron Traders Gleeful at Ripping off Grandmas”

“U.S. Gets Tough on Corporate Crime”2
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The first set of headlines opened this chapter in 1987. The second
set comes from newspapers more recently. Apparently, some things do
not change very much. Such headlines still are standard fare in the
morning newspaper or the weekly news magazine. They are note-
worthy for two reasons. First, they preview an array of interesting sto-
ries that feature crime as a connecting theme. Crime news is sensational,
and these stories are dramatic because they recount crimes that were
committed by powerful individuals and organizations. Stories about
celebrities and other elite figures elicit a certain voyeurism, which is even
more pronounced when the theme is the melodrama of crime. The
crimes of business and political leaders make for good copy.

Second, the very appearance of these stories contradicts conven-
tional wisdom. Journalists, media scholars, and criminologists tend to
agree that the public prefers the gory details of street crime over
reports about the complicated wrongdoing of the powerful. Perhaps
a cynical public dismisses business or political corruption with the com-
ment, “They’re all a bunch of crooks.” Or, maybe some morally prob-
lematic practices are not viewed as crimes. Maybe the public thinks,
“That’s just politics” or “That’s just business.” As we note in Chap-
ter 2, historically, many questionable activities that were commonplace
among the powerful were not defined as crime and did not mobilize the
state’s criminal justice machinery. In any case, the conventional view
is that the depredations of business and political elites arouse neither
the ire of the state nor the moral indignation of the public. “They lack
the brimstone smell.”3

Yet, over the past 25 years, we have seen an increasing number of
stories like those previewed in our opening headlines, and they cannot
be explained away as just another media-generated news theme. The
stories depict crimes and criminals that seldom appeared in typical crime
news in the past. Conventional wisdom notwithstanding, the public now
regularly learns about the crimes of elites and the state’s efforts to
redress them. These stories and the cases they report suggest that
something has changed with respect to the crimes of the powerful.

Much of the argument in this book rests on the premise that some-
thing has indeed changed, and to such an extent that many economic
and political institutions in our society have come under attack by the
legal system and on a number of other fronts as well. In addition to
criminal and civil cases, criminological research and citizen interest gen-
erated by media exposure reflect a concern with white-collar crime in
general and corporate crime in particular. We suggest that the concern
over malfeasance within economic and political institutions is a man-
ifestation of changes in the prevailing social and political context
that have sensitized people to the crimes of the powerful.

These considerations are essential for understanding the story
that our book tells: why a conservative county prosecutor charged Ford
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Motor Company with reckless homicide for the deaths of three young
women in 1978, and why that trial of 25 years ago still matters. To be
sure, the Ford Pinto trial had its peculiarities, and, as a celebrated inci-
dent, contained unique legal and policy implications. But as we will
argue, the Pinto case was as much a product of the times as it was spe-
cial. Indeed, scarcely a decade before, the deaths of three teenagers prob-
ably would have been labeled a tragic accident and then forgotten by
all but their families and friends. Instead, the accident began a pow-
erful tale that can be tracked in these media headlines: “Ford Indicted
in Crash,” “The Pinto, the Girls, the Anger,” “Ford Seeks Dismissal of
Criminal Charges,” “Pinto Criminal Trial of Ford Motor Co. Opens
Up Broad Issues,” “Pinto Death Case About to Begin,” and, in the end,
“Three Cheers in Dearborn.”4

Our purpose is to understand why corporate crime came under
attack. We will suggest that the United States experienced a broad social
movement against white-collar criminality, and that the movement,
although cyclical in nature, persists today. We will consider the source
of this movement, how it fostered a flurry of academic research on elite
crime, and what has happened in the years since the trial and since the
publication of the first edition of this book.

In Part II, we will set forth the specifics of the Ford Pinto case. This
interesting trial serves a useful heuristic function, offering an actual case
as a vantage point from which we may assess the potential of the
criminal sanction as a mechanism for suppressing corporate misbe-
havior.

THE SOCIAL MOVEMENT AGAINST WHITE-COLLAR CRIME

Something has changed in our society with respect to the crimes of
the powerful. The best indicator of this change is the increased atten-
tiveness to white-collar crime on a number of fronts, including in the
media, academic research, and the legal system.

To support this view, we draw upon the social movement concept,
which is an analytic vehicle for understanding the nature and the
breadth of social change. We offer two definitions.

A social movement is a collectivity acting with some continuity
to promote or resist a change in the society or group of
which it is a part. [To paraphrase], the salient characteristics
include shared values that are sustained by an ideology, a sense
of membership, norms, and a division of labor.5
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A social movement is a set of actions of a group of people.
These actions have the following characteristics: they are
self-consciously directed toward changing the social structure
and/or ideology of a society, and they either are carried on out-
side of ideologically legitimate channels of change or use
those channels in innovative ways.6

A synthesis of these definitions suggests that the focal concern of a social
movement is social change: change is resisted or promoted by a group
of people motivated by shared values or an ideology. Herbert Blumer,
a sociologist and a pioneer in the field of social movements, emphasized
a sense of collectivity or “we-consciousness” as a defining character-
istic of such a group. Social movements typically emerge from a back-
ground of general unrest or dissatisfaction; they are concerned with
individuals’ rights and privileges.7 Other formulations depict the back-
ground of social movements as a generalized sense of injustice and a
pursuit of equal justice that serves as the motivating ideology for
social change or resistance to change.8

Blumer identified several types of social movements; two of these
are relevant to our analysis. The first is a “specific social movement,”
especially one of its subtypes, the “reform movement.” Reform move-
ments are parsimonious in their aim, which is to effect change in
some restricted portion of the social order. The foundations of that
order—power and resources and their distribution throughout society—
go unchallenged by this sort of movement. Those who constitute a
reform movement assent to the political institutions of the state, and
the means whereby they attempt reform are within those prescribed by
the state.9 They employ legitimate methods such as public speeches or
lobbying legislators to accomplish their goal. Reliance on legitimate
methods may guarantee an aura of respectability for a reform move-
ment. The reform movement in Blumer’s typology exemplifies a social
movement in its purest form: a definite organization that includes
membership, leadership, a division of labor, “we-consciousness,” and
sustaining values (e.g., the Temperance Movement, MADD).10 Although
limited in its methods and goals, the reform movement is defined by
rigorous criteria.

Blumer’s second category, the “general social movement,” is char-
acterized by more flexible criteria and is more accommodating for our
analysis. A general social movement is unorganized in both structure
and identity, is composed of people in different areas, and is essentially
“an aggregation of individual lines of action based on individual deci-
sions and selection.”11 Some scholars argue that the general movement
is so diffuse and so lacking in the important element—identity—that
it is not a social movement at all. In Blumer’s view, however, the gen-
eral movement is the background from which specific social movements
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(e.g., reform movements) develop with their defining characteristics,
including an organizational identity.12

A general social movement is an emergent shift in cultural values
that has yet to converge into a well-defined reform movement. This type
of movement will provide the framework for our analysis.

THE SOCIAL MOVEMENT FRAMEWORK APPLIED

Sociologist Jack Katz applied this framework as he argued that the
United States experienced a social movement against white-collar
crime beginning in the 1970s. He detailed the significant increase in the
number of business and political elites who were prosecuted for bribes,
fraud, and corruption.13 Katz argued that white-collar crime displaced
street crime as a political issue, a shift that reflected this movement. He
contrasted the 1960s and the “war on crime” in the streets with the
1970s and the Watergate proceedings, the inclusion of white-collar
crime as a campaign issue, and the commitment of the Carter admin-
istration to make the crimes of the rich and powerful a top priority for
the U.S. Justice Department.14

Katz said that the movement focused on the prosecution of indi-
vidual cases and, although the movement was largely decentralized, the
Justice Department provided some leadership, especially during the
Carter administration. They expanded the scope of criminal law to
include activities of business and political elites who were not tradi-
tionally covered by criminal law.15 Such defendants had enjoyed an
unofficial, if not a legal, immunity from criminal prosecutions. Federal
prosecutors were the catalysts or moral entrepreneurs of the movement.
Moral entrepreneurs are a driving force behind social movements;
they attempt to produce some socially beneficial outcome, though
they may pursue individual, self-serving ends as well. These prosecuting
attorneys illustrated both goals: they were motivated by a commitment
to equal justice and by career advancement that might accrue from high-
profile prosecutions. Katz noted that their activities differed from
earlier social movements. The decentralized, individual case motif of
the prosecutions impeded a sense of collectivity or the development of
a division of labor within a collectivity. And, unlike social move-
ments of the past, the movement against white-collar crime generated
little corrective legislation or institutional reform.16

Katz’s characterization of these prosecutors varies from the crite-
ria that typically define social movements. However, if we include a
broader spectrum of activities, the analysis becomes a useful starting
point for a consideration of the social movement against white-collar
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crime. In addition to the prosecutors, other sources contributed to a
milieu in which white-collar crime became an issue of public concern.
These other sources are reminiscent of earlier social movements.

Katz dismissed the media, which played a key role in earlier social
movements. Muckraking journalists mobilized the public through
stories that condemned entire institutions and advocated sweeping
reforms. Upton Sinclair’s popular novel, The Jungle, aroused pubic
indignation about deplorable conditions in the meat-packing industry
and contributed to the passage of pure food laws.17 Katz argued that
contemporary reporters have abandoned such broad institutional
themes and focus instead on individual cases. Even so, the public
became more aware and less tolerant of white-collar crimes because of
media coverage of sensational cases of the sort that are reflected in the
headlines with which we opened this chapter.18

For example, media stories about the Ford Pinto appeared in
newspapers, in magazines, and on television programs such as “60 Min-
utes.”19 Criminologists Victoria Swigert and Ronald Farrell contend that
the media coverage culminated in an investigation of the Pinto by the
National Highway Traffic Safety Administration, a recall of Pintos by
Ford, successful personal injury lawsuits against Ford, and, ultimately,
a State of Indiana criminal prosecution of the Ford Motor Company
for reckless homicide.20 We will say more about the media’s role gen-
erally in social movements, and particularly in the Pinto matter, later
in this chapter.

The Ford Pinto scenario sensitizes us to the role of other moral
entrepreneurs and their interactions with respect to white-collar crime.
A good example is Ralph Nader, a recent presidential candidate whose
long-term involvement in consumer issues resembles the activities of
the muckraking Progressive reformers of the past. His credits as a
reformer include attacks on the auto industry and on corporate
crimes.21 Nader publicized an early media exposé of the Pinto gas
tank. The publicity and Nader’s credibility contributed to the actions
against Ford described above. Moreover, the activities involved a net-
work of people: plaintiff’s lawyers, expert witnesses, county prose-
cutors, volunteer law professors and law students, and the media.
Their interactions combined with the larger social milieu to produce
the Ford Pinto trial, one event in the larger movement against white-
collar crime.22

Another related activity contributed to the general social movement
against white-collar crime: criminological research. This research cor-
responded to similar activities in earlier social movements. Scholars
often formulate the sustaining ideology or shared values that are
essential to a social movement’s organizational identity.23 Academics
lend credibility and also establish the terms of discourse and the
agenda for reform in the early phases of a social movement. For exam-
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ple, the American Social Science Association, later the American Soci-
ological Association, began as an academic association of scholars
oriented toward social reform during the Progressive era (late 1800s).24

Although these scholars joined other reform-minded groups, they
claimed a certain expertise as academics who studied social problems.

The discipline of criminology enjoys a similar heritage. Indeed,
many reforms of the Progressive era addressed issues of crime and delin-
quency, and the activist, social-science stance that prevailed con-
tributed to criminology’s development. Although Katz did not consider
criminology in his social movement analysis, we note that white-col-
lar crime has become an important area of criminological research.
Indeed, this research increased concurrently with the prosecutions
documented by Katz. They represent diverse aspects—the applied and
the academic—of the general social movement against white-collar
crime.

In summary, we suggest that the concept of a general social move-
ment facilitates our analysis of the increased salience of white-collar
crime. In this chapter, we discuss two aspects of this movement: crim-
inal prosecutions and academic research. While neither activity alone
constitutes a social movement, both may be understood as part of the
larger context of such a movement. We cast these activities as a pur-
ported change of orientation in the legal profession and in academic
criminology, which occurred within a milieu of shifting values.

The remainder of this chapter is organized around four themes that
pertain to the general social movement against white-collar crime. We
suggest (1) that the emergence (and maintenance) of this movement is
a reflection or product of a crisis of legitimacy; (2) that the movement
tends to revitalize the legal system and academic criminology; 
(3) that the movement is cyclical; and (4) that the movement is sym-
bolic. These four themes will be detailed in our analysis of the social
movement against white-collar crime.

GENESIS OF THE MOVEMENT

Katz cited three interrelated factors that explained his conceptu-
alization of the emergence of the social movement against white-col-
lar crime. The first was the long-term development of several relatively
autonomous federal enforcement agencies (e.g., the Justice Department)
that provided an institutional setting for the movement. Second, the
careers of the attorneys who staffed those agencies were furthered by
the prosecution of high-profile cases involving business and political
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leaders. Third, Watergate and other scandals implicated and weakened
the leadership of those agencies, thereby creating a political power vac-
uum that permitted advancement when aggressive staff attorneys bat-
tled business and political corruption.25

Katz situated his social movement in the context of a crisis that fol-
lowed the Watergate affair, a view that conforms to the social move-
ment literature. Social movements arise from a general dissatisfaction
about individual rights or a generalized sense of injustice.26 A period
of political unrest followed in the wake of Watergate. Although we
accept Katz’s explanation for the moral entrepreneurship of U.S.
attorneys, our analysis includes a rationale for the prosecutions and the
research, and is more compatible with the literature on social move-
ments.

The notion of a “legitimation deficit” or “crisis” is central to our
analysis. “Legitimation” refers to the authority of the state as it exer-
cises political power, and the public’s acceptance of state actions.
Legitimation connotes both a process and an output dimension.27 A
process exists whereby the state works to produce legitimacy, and
legitimation is the product of this process. Legitimation is never really
accomplished; it is an ongoing process. Our consideration of legiti-
mation deficits and crises provides a structure for understanding the
shifts in orientation that occurred within law and criminology. This
notion also addresses the general background of unrest and the sense
of injustice that is the milieu of this movement.

For many years, we have experienced an endless flow of events that
have challenged our faith in major social institutions. The list includes
discrimination and inequities faced by women, people of color, gays,
and many others. It includes an unequal distribution of power and
resources that denies many citizens an opportunity to achieve “the good
life” or even minimal subsistence (e.g., health care). The list includes
Vietnam and destabilizing incursions into other countries (e.g., Chile).
It includes political scandals like Watergate and Iran/Contra wherein
leaders were corrupted by their greed for power.28 The list also includes
the disclosure of business practices that are shocking in their illegal-
ity and reprehensible in their disregard for our lives. Yet, these pow-
erful criminals appear to have enjoyed special privileges; the law
seemed not to apply to them. The result has been cynicism and an ero-
sion of confidence in law and in many of our institutions.29

Some academics stress the significance of triggering events in the
production of a legitimation crisis, that is, events that produce a cri-
sis and then generate activities such as legislation or revolution. Oth-
ers see such crises as a tendency inherent in our political economy. Max
Weber, the German scholar discussed in Chapter 2, was an early ana-
lyst in this matter. Weber was especially interested in the intercon-
nections between capitalism as an advanced economic system and the
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centralized state with its autonomous legal order.30 He observed that
the modern state enjoys a virtual monopoly on the use of coercive force
to maintain the political economy but governs most effectively when
citizens accept its legitimacy. The state’s authority is enhanced by law
and the legal order. Law enjoys its own legitimacy because of several
characteristics, which ideally include neutrality (one person or group
is not favored over another), autonomy (the legal apparatus is not influ-
enced by the political or the economic system), and formal rationality
(the legal apparatus applies its own decision criteria, which can be gen-
eralized and predicted).31 Law contributes to the legitimacy of the
state in capitalist society.

Today, legitimacy is more problematic because the state has
extended its sphere of influence deeper into all facets of social existence.
The state is heavily involved in the economic sector and the sociocul-
tural sphere. Some consider the state’s expansion into these areas to be
an abomination; others regard it as a social necessity. Jurgen Haber-
mas, a German scholar, suggests that the state’s expansion necessitates
increased legitimation to justify its incursion. Traditional techniques
of legitimation are largely ineffective because they have been dis-
placed by the state’s growing intervention—the very action that created
the need for greater legitimation in the first place.32 Once the state inter-
venes, it creates the expectation that it will continue to do so. These
demands sometimes go unsatisfied because of the fiscal crisis that
confronts government and because of ideological questions posed by
conservatives and libertarians about the state’s expanding role.33 Thus,
state intervention is complicated by the state’s ability to meet the
demands it has created. As a result, the legitimacy of the state tends to
be least when its need for legitimacy is greatest.34 Intervention in the
economic sector is particularly dicey. As Habermas puts it, the state’s
legitimation problem is “how to distribute the...social product
inequitably and legitimately.”35

Even in the best of times, contradictions exist in the political econ-
omy that foster a tendency toward deficits or crises of legitimation. And,
these are not the best of times. It is commonplace to read about cor-
porate scandals (e.g., Enron or the pharmaceutical industry), about
police brutality against people of color, about sexism and even rape in
our military academies, or about torture in military prisons. These
events may be seen as the trigger for a legitimation crisis or, alterna-
tively, as manifestations of such a crisis. In either case, they call into
question important social institutions.

More important for our analysis, these events challenge the legit-
imacy of law and the legal apparatus and, ultimately, the legitimacy of
the social order. Law and the legal apparatus have been hit hard by scan-
dals that question the legal system as a mechanism for assuring com-
pliance to our underlying values. For a variety of reasons, the law,
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especially criminal law, has not been particularly effective in regulat-
ing the crimes of elite groups. When elites who violated the law were
caught, they often received no sanction or one that was lenient when
compared to the penalty for conventional criminals. The legal appa-
ratus was playing favorites; disclosures of that bias undermined the
law’s neutrality and challenged its legitimacy. This was true when
our book appeared in 1987, and, sadly, it remains true today.

Katz situated the prosecutions of business and political leaders
within the context of a post-Watergate crisis. We locate these prose-
cutions within a general movement amid a crisis of legitimation.
When a legitimation deficit exists, the state may be expected to respond
with actions that vindicate its legitimacy. The prosecutions of white-
collar offenders demonstrate the efficacy, autonomy, and neutrality of
law and thereby contribute to the legitimacy of the state’s authority.
The law is legitimated in a general sense, and specific agencies of the
legal apparatus are seen as credible as well. These prosecutions enhance
legal careers but within a larger context that has produced a shift of
professional orientation—the legal profession’s recommitment to
equal justice. For Katz, the background of the prosecutions of business
and political elites was a post-Watergate crisis in government; for us,
it is a more long-term crisis of legitimation.

Academic criminology’s contribution to the general movement
against white-collar crime also may be understood as a professional
reorientation that is set against the background of a legitimation cri-
sis. Because criminologists and prosecuting attorneys share a social
milieu, they experienced the same disturbing events that produced a cri-
sis of legitimation. And because their professional environment is
concerned with crime, criminologists were affected by the disclosure
of serious wrongdoing by business and political elites. As an academic
discipline, criminology furnishes the framework within which crime-
related matters are considered. That framework rarely included analy-
ses of the crimes of the powerful. Repeated revelations of these crimes
undermined the intellectual legitimacy of criminology and jeopar-
dized the discipline’s “ownership” of crime as a public problem.36

Criminological research on white-collar crime is the academic
side of a general social movement. In a sense, this research was directly
related to the state’s emphasis on white-collar crime. The U.S. gov-
ernment is a major source of research funding; during the period of
increased prosecution, criminologists could secure grants for research
into white-collar criminality, which enhanced academic careers. This
research resulted from a professional reorientation that reflected an
intellectual tension during a disciplinary crisis. (We do not suggest that
criminology as an academic discipline confronted a legitimation crisis.
Habermas’s concept entails a more deep-seated societal malady. Rather,
because criminology had neglected the crimes of elites, it suffered a
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threat to its credibility as an academic discipline. The threat hap-
pened to occur within the context of the larger societal crisis of legit-
imation.)

The crisis of intellectual credibility produced a certain uneasiness
in criminology during the 1960s and 1970s, as evidenced by the crit-
icism of much that was conventional wisdom, the exploration of alter-
native paradigms, and an attentiveness to topics such as white-collar
crime. Notably, neither the sense of uneasiness nor the call for a new
agenda were confined to criminologists of a particular political ideology;
they were spread throughout the discipline. This suggests the pervasive
shift that Herbert Blumer describes as the background of a general
movement.37

Criminologists on the political right criticized the long-standing
focus on etiology (causation of criminal behavior). They suggested that
a search for the root causes of crime (e.g., poverty or social disorga-
nization) had focused the research agenda on conditions that were so
deeply ingrained in society as to be immutable. Criminology, having
fixated on these unalterable factors, had become irrelevant to crime pol-
icy.38 These criminologists advocated a more policy-relevant agenda.
Research should focus on factors and conditions that could be manip-
ulated to reduce crime, (e.g., deterrence research).39

Scholars on the political left criticized the assumption, implicit in
prior theories, that crime was a lower-class phenomenon.40 They
argued that there was too much deterrence research; criminology had
abdicated its intellectual autonomy to become a tool (i.e., a purveyor
of rationalization) of the repressive state that maintained the capital-
ist order. They advocated a redirection of criminology’s intellectual
agenda to focus on capitalism and on its connection to crime.41 Some
on the left did suggest that criminology had abdicated its policy role
to the political right. They advocated strategies that might guide the
formulation of crime policy.42

Liberal criminologists critiqued positivism as criminology’s theo-
retical underpinning and challenged the assumption that criminal
behavior was caused by factors beyond the individual’s control. They
debunked the myths of humanitarianism and scientific expertise, argu-
ing that they had justified an expansion of state control over vulner-
able populations. Their solution was to redirect criminology’s agenda
in one of two ways: criminology should pursue an interactionist
approach,43 or, alternatively, criminology should adopt a legalistic
stance.44 An analysis of the adverse, criminogenic effects of the crim-
inal justice system would be a priority on the interactionist agenda;45

a concern with the abuse of discretion would be a priority on the legal-
istic agenda.46

The sense of uneasiness within the discipline reflected a concern
about the relevance of criminology to the formulation of crime policy.
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Criminology was an applied discipline, and doubt about its policy rel-
evance posed a threat to its intellectual credibility; even theoretical cri-
tique reflected this concern. On the one hand, criminology was
condemned for an alleged failure to generate theory and practice that
would help reduce crime; on the other hand, it was criticized for its inex-
cusable neglect of crimes by the powerful. Research on white-collar
crime emerged amid this tension. With this focus, criminology mani-
fested a new policy relevance that addressed white-collar crime and the
crimes of elites.

Like the legal apparatus, criminology underwent a professional
reorientation in response to its own crisis of intellectual legitimacy. That
reorientation contributed to and was fueled by a general social move-
ment against white-collar crime.

WHITE-COLLAR CRIME AS A REVITALIZATION MOVEMENT

Disclosures about the crimes of the powerful combined with other
triggering events to reveal serious contradictions in our social order and
threaten the credibility of the legal apparatus and criminology. Lawyers
and criminologists responded to the crisis with prosecutions of and
research into white-collar crime. Although they expanded their agen-
das to include white-collar crime, this reorientation was informed by
well-established professional traditions. In a sense, the social movement
against white-collar crime took the form of a revitalization move-
ment rather than a commitment to a genuinely new direction in these
professions.

The term “revitalization movement,” which we borrow from
anthropology, denotes a “conscious, organized effort by members of
a society to construct a more satisfying culture.”47 Revitalization
movements resemble social movements—for example, they represent
an effort to effect significant changes or reforms in a society—although
anthropologists typically use the term to describe reformative religious
movements that arise in disorganized societies. Such movements,
which originate in situations of social and cultural stress, are attempts
to devise a new culture that will resolve conflicts. While the new cul-
ture exhibits its own dogma, myth, and ritual, some elements may be
carried over from the conflict-ridden society and transformed to fit the
new order.48 We employ the concept because it highlights the continuity
between old traditions and a new culture.

Anthropologist Anthony F.C. Wallace likened revitalization move-
ments to chemical reactions that produce new compounds. In his
analogy, just as certain substances combine to form a new compound
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when mixed with a catalyst and heated, independent and sometimes
incompatible social traits will synthesize into a new culture when cat-
alyzed by the prophet of a revitalization movement and heated by social
disorder.49 We extend his analogy to include the activities that were
directed against white-collar crime. A social movement against white-
collar crime emerged, fueled by disturbing social contradictions and by
crises of legitimacy, and catalyzed through the entrepreneurial efforts
that we have described. Much as a troubled society is reinvigorated by
a revitalization movement, the movement against white-collar crime
revitalized the legal order as well as criminology. The movement and
the new form it entails exhibit a certain dogma, myth, and ritual;
these elements reflect the traditions of these professions. The cus-
toms and ideologies of the legal order and criminology received new
life and legitimacy.

The continuity of customs and ideology is apparent in the prose-
cutions of white-collar crime. Katz credited the ideal of equal justice
as a motivation for prosecutors, a commitment that is prominent
amid a social crisis.50 In terms of a social movement, this commitment
gave prosecutors a sustaining ideology that was grounded in a gener-
alized sense of injustice. U.S. jurisprudence is steeped in the notion of
equal justice, so its assertion by the legal profession maintained a
fundamental, historical link. The revival of the ideology of equal jus-
tice, especially with respect to the crimes of the powerful, reaffirmed
the law’s neutrality and autonomy. The case motif as the vehicle for
prosecuting white-collar criminals reflected the customs of the federal
legal apparatus. Those customs included investigations of alleged
wrongdoing, grand juries, criminal indictments, and trials.51 The
reliance on statutes and the precedent value of case law maintained the
traditions of the legal order and contributed to its legitimacy by reaf-
firming the formally rational character of law.

The reorientation within criminology revitalized ideals and customs
of that profession. In an early text, Edwin Sutherland, the dean of U.S.
criminologists, defined criminology as a body of knowledge about crime
as a social phenomenon that addresses the process of making laws,
breaking laws, and reactions to the breaking of laws.52 His definition
established the agenda for criminological research. For a time, Suther-
land and others studied white-collar crime, but interest in the topic gave
way to a focus on street crime. Even so, the proliferation of white-col-
lar crime research renewed an earlier inquiry, and was consistent with
the orienting themes Sutherland developed long ago. In a sense, white-
collar crime research maintained the traditional dogma, myth, and rit-
ual of the criminological enterprise.

Some criminologists analyzed the process of law-making. They con-
sidered the distinction between criminal and civil wrongs and the
attempt to define as criminal the acts of the rich and powerful.53 Oth-
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ers analyzed the nature, extent, and costs of white-collar crime, as well
as theoretical dimensions. The studies addressed issues such as the ratio-
nality and responsibility of offenders, and were consistent with a key
theme in criminology: the etiology of crime.54 A third line of inquiry
considered the reaction to crimes of elites. This ranged from discussions
of prevention to the philosophical justifications for the criminal sanc-
tion with respect to white-collar crime.55 The research contributed valu-
able data about white-collar crime and helped to broaden thinking
about the nature of the U.S. crime problem. At the same time, the
research respected criminological tradition.

Criminologists and U.S. attorneys experienced a professional reori-
entation that rendered white-collar crime a salient issue. Both groups
responded in a manner that was consistent with their profession.
They contributed to a social movement against white-collar crime
while revitalizing traditional ideologies of the legal order and acade-
mic criminology.

A CYCLICAL MOVEMENT

In a recent treatise on corporate crime, criminologist Sally Simp-
son observed that, “At the beginning of a new century, the corporate
crime front is fairly quiet.”56 She noted that, although criminal law is
now used more frequently against corporate crime, that usage peaked
in the 1980s and waned in the 1990s. She labels as debatable the
view that the social movement against corporate crime has had any
long-term institutional effect.57

Simpson’s observations raise important questions about a general
social movement against white-collar crime. In this section, we ask,
“What has happened to the social movement against white-collar
crime in the years since that criminal trial in Indiana in 1980? We
address the issue of an ebb in the movement, the reasons for it, and the
prospects for a renewal of the social movement against white-collar
crime. We suggest that this movement is cyclical in nature.

We begin this reconsideration with a brief statement about social
movements. In the years since our book appeared in 1987, sociologists
and political scientists have produced a tremendous volume of research
about every feasible dimension of social movements. While much of the
research is beyond our scope of consideration, several aspects of this
discussion are relevant for our analysis. As often occurs in academic
debates, there is a good deal of defining of terms, in this case, arguments
about what constitutes a social movement. Some scholars argue that
the distinctions between social movements and other organizations (e.g.,
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interest groups) are not all that clear, and that they reflect the schol-
arly tendency to categorize things. They advocate more flexible crite-
ria for a determination that an organization constitutes a social
movement.58 Others analyze the ebb and flow of social movements, and
why this process occurs.59 One explanation (and a significant issue in
the social movement literature) focuses on political opportunity, that
is, shifts in the political environment that facilitate or impede social
movements.60 Scholars also analyze public opinion with respect to
social movements. They focus on the role of the media, the law, or legal
cases in generating the discourse that surrounds a social movement and
that may affect its success.61

Insights from this literature help us understand what has occurred
with the social movement against white-collar crime over the past 25
years. The call for flexible criteria for defining social movements is help-
ful to our analysis because it reaffirms our initial characterization of
a general social movement against white-collar crime. As we will see,
it also supports our claim that such a movement still (or perhaps once
again) is underway.

Political opportunity is key to our analysis, as is the awareness that
there may be an ebb and flow of social movements. We grounded our
initial analysis in the milieu of the late 1970s: the political environment
of that period was fertile ground for a movement against white-collar
crime. Amid the backdrop of the Watergate scandal, candidate and then
President Jimmy Carter made the crimes of business and political
elites a priority for his Justice Department. However, Carter was a one-
term president, and the political environment (and opportunities)
changed when he left office. During the Reagan years, there was more
of a concern with business success than with business excess, and
street crime, especially the “War on Drugs,” displaced corporate crime
as a rhetorical concern in the Reagan and G.H.W. Bush administra-
tions.62

Of course, political opportunity entails more than rhetoric; it
involves other decisions that determine how the law is implemented.
As we saw in Chapter 2, many of the efforts to regulate corporate
excesses in the late 1800s and early 1900s produced little success. One
means of manipulating political opportunities is to provide less fund-
ing for regulatory agencies. Another mechanism is to appoint as
agency heads and staff individuals who are unfriendly to regulation.
The Reagan administration used both mechanisms to weaken regula-
tory efforts against corporations, and the Bush administration’s Com-
petitiveness Council reviewed (and prevented or watered down)
prospective federal regulations.63 More recently, there was speculation
that U.S. Securities and Exchange Commission staff would water
down the rules that implement the Accounting Industry Reform Act,
which Congress passed in the wake of the Enron scandal.64
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Political opportunities are not static: they come, they go, and they
generate new opportunities and counter-movements. This certainly is
the case with respect to corporate crime. Corporations were not the pas-
sive objects of a social movement against white-collar crime; instead,
they actively challenged the legal and political environment. Innova-
tive attorneys used existing legal doctrines to protect corporations. For
example, when an ABC investigative reporter took a job at the Food
Lion Grocery Chain and photographed problematic practices (e.g.,
changing expiration dates on meat), Food Lion sued ABC for criminal
trespass.65 Corporations also required the business equivalent of “loy-
alty oaths” as a condition of employment or for retirement benefits.
Such agreements precluded employees from disclosing illegal corporate
acts. In a high-profile case, a former employee of the Brown and
Williamson Tobacco Company who had signed a “no-tell” agreement
made allegations against the company in a “60 Minutes” interview.
Brown and Williamson threatened to sue CBS for suborning a breach
of contract. Initially, “60 Minutes” did not air the segment, but did so
later after widespread coverage of the incident. The story is depicted
in the film, The Insider.66

Contributions to political campaigns are another means whereby
corporations try to control political opportunities. It is speculative to
contend that contributions “buy” favorable legal treatment. However,
some politicians, more than others, are friendly to corporations, and
corporations do make campaign contributions to politicians who sup-
port their interests. When President Clinton’s National Traffic High-
way Safety Administration considered a recall of GM pickup trucks
because of gas tank placement problems, The Wall Street Journal
speculated that such an action would not have occurred in the first Bush
administration.67

Political opportunities changed in the years following the Pinto case.
Corporations went on the offensive, and Presidents Reagan and Bush
were less supportive of the activities that had facilitated the social move-
ment against white-collar crime. Some of these issues were relevant to
criminology as well.

Criminologists responded to a crisis of legitimacy by incorporat-
ing white-collar crime in the discipline’s research agenda. By the
1990s, however, other areas of inquiry were in vogue. Criminology
turned its attention to what David Garland calls “the new criminolo-
gies of everyday life” (e.g., routine activities and life course theo-
ries).68 This research did not supplant corporate crime, but did affect
it. Sometimes, even when corporate crime was discussed, it was as an
adjunct to other matters. For example, one debate between Carey
Herbert, Gary Green, and Victor Larrogoite, and Gary Reed and Peter
Yeager revolved around whether Hirschi and Gottfredson’s General
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Theory of Crime explained corporate crime or whether corporate
crime represented an exception that challenged the theory.69

Criminology also is affected by political opportunity: U.S. crime pol-
icy determines which areas of inquiry will be funded through research
grants. In an era when universities are moving toward academic cap-
italism, criminologists, like other scholars, find their research agendas
“following the money.”70 The political climate was less favorable for
research into the crimes of elites during the Reagan and Bush admin-
istrations, and, by the Clinton years, the condemnation of street crime
had become a standard item in the politician’s campaign tool kit.
Conventional crime was increasing, the public was afraid, grants were
available, and criminology’s research agenda returned to street crime.71

Taken together, these political, legal, and criminological shifts
provide a basis for understanding Simpson’s observation about a
diminution in the social movement against white-collar crime in the
1990s. At the same time, however, we disagree that the movement dis-
appeared or that it has been inconsequential. Serious, important activ-
ity was directed at white-collar crime in the 1990s and in the new
century. The U.S. Sentencing Guidelines were revised in 1991; the
revisions targeted individuals and organizations that committed orga-
nizational-level crimes. While the sanctions were more lenient than
penalties for many conventional criminals, they were more severe
than in the past.72

In addition to the Sentencing Guidelines, a number of high-profile
criminal prosecutions occurred in the 1990s. Charles Keating, along
with Neal Bush, President George W. Bush’s brother, was implicated
in the savings and loan (S&L) scandal of the late 1980s. Keating was
convicted in a California court in 1991 of securities fraud; other
activities included campaign contributions of more than one million
dollars to senators who were to intervene on his behalf with regulatory
agencies.73 A similar fate awaited another Arizonian, Governor Fife
Symington, who was convicted of fraud, stripped of his office, and sen-
tenced to prison.74 A more violent example of corporate crime occurred
in 1991 when 25 workers burned to death in the Imperial Chicken Pro-
cessing plant because the owner and the managers had locked plant
doors from the outside; the owner pleaded guilty to manslaughter.75

Symington was pardoned by President Clinton, and Keating’s and the
Imperial manager’s convictions were reversed on appeal. Interest-
ingly, although some of these cases were prosecuted by U.S. attorneys,
others occurred at the state level. In other words, groups of government
lawyers beyond those identified by Katz were active in white-collar
crime prosecutions.

As a caveat, the defendants in these criminal trials were individu-
als, and perhaps these high-profile cases were exceptions. In that
sense, these cases may not argue against Simpson’s thesis about the
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social movement against white-collar crime. However, even amid
shifting political opportunities, there still were mechanisms for redress-
ing corporate wrongdoing. Sociologist Tim Bartley notes that, as gov-
ernment becomes a less effective regulator, other mechanisms often
emerge and fill the void.76 We suggest that as the political environment
(and law) became less supportive of criminal sanctions against cor-
porations, civil lawsuits surged against corporate defendants (see
Chapter 2), representing an alternative mechanism of the sort that Bart-
ley describes.

Some lawsuits were traditional wrongful death tort cases. For
example, the estate of a Georgia teenager sued General Motors (GM),
alleging that GM’s negligent placement of the gas tank on its pickup
trucks had caused the teen’s death. A Georgia jury awarded the plain-
tiffs $101 million in punitive damages and $4.2 million in compensatory
damages in 1993.77 In 1999, GM was hit with a punitive damages award
of $4.9 billion in a case where six family members were severely burned
after their Chevrolet Malibu exploded during a rear-end collision.78 In both
cases, jurors said they were angry because GM had denied that there was
a problem with its vehicles, and had valued human life too lightly.79

Equally relevant to our argument is the proliferation of class
action suits. For example, in 2000, hundreds of deaths were attributed
to faulty Firestone tires. When prosecutors declined to prosecute,
large class action lawsuits were filed around the country.80 Interestingly,
some of these civil prosecutions invoke notions of criminality. In a case
involving a Ford Bronco rollover, a state court of appeals restored a jury
verdict for plaintiffs of $285 million, comparing defendant Ford’s
actions to “involuntary manslaughter.”81 Some class action activities
are interesting for other reasons. For example, groups of state prose-
cutors joined with groups of plaintiffs’ lawyers to broker a settle-
ment wherein a number of major tobacco companies agreed to pay
hundreds of millions of dollars to participating states.82 The tobacco
settlement and the lawsuits that we have discussed maintain the pres-
sure on corporations. They also represent coalitions of people, which,
absent government action, pursue private (but organized) redress
against corporations.

There are similar issues with respect to criminological research. The
shift to other lines of inquiry did not mean that the discipline abandoned
white-collar crime research altogether. Perhaps there was less empha-
sis on the incidence of white-collar crime or on efforts to demon-
strate its seriousness, but these claims are well established. As always,
“the devil is in the details,” and criminologists in the 1990s devoted
attention to the details of white-collar crime. Earlier, we mentioned a
debate about whether Hirschi and Gottfredson’s General Theory of
Crime applies to corporate criminality. Despite a focus on the General
Theory, two scholars in that debate, Peter Yeager and Gary Reed,
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provide a thoughtful discussion of several topics that are relevant to
corporate crime research: the unit of analysis in measuring the incidence
of corporate crime; how opportunity and motivation should be con-
ceptualized as social constructions that are negotiated in institutional
settings; and the relationship between conventional socialization in the
United States and organizational norms that facilitate deviance.83

Diane Vaughan’s analysis of the decision to launch the Challenger
space craft offers an excellent account of how organizational deviance
occurs. Employing the concept of “the normalization of deviance,”
Vaughan provides a nuanced understanding of the incremental process
of organizational decisionmaking and deviance. NASA used her ana-
lytic framework in its evaluations of the tragic loss of the Columbia
space craft.84 Moreover, the appearance of revised editions of earlier
books (e.g., Coleman’s The Criminal Elite, 5th edition; Erman and
Lundman’s Corporate and Governmental Deviance, 5th edition;
Simon’s Elite Deviance, 7th edition; along with general texts such as
Rosoff, Pontell, and Tillman’s Profit Without Honor: White Collar
Crime and the Looting of America) demonstrate the vitality of the con-
cept of white-collar crime for scholars and for students in university
courses.85

Another area of inquiry addresses the media. Scholars highlight the
media’s importance in framing the discourse of social movements.
We suggest that the media have played a continuing role in the social
movement against white-collar crime. Recall, for example, Swigert and
Farrell’s conclusion that media coverage created an unfavorable
impression of the Ford Pinto, which led to regulatory pressure to
recall the car and to legal action against Ford. Swigert and Farrell’s
analysis of this discourse addressed media condemnations of Ford in
the language of moral deviance.86

Law professor Gary Schwartz offers a similar observation in an
analysis of the Pinto case. Schwartz identifies a number of “misunder-
standings” about the car, about Ford’s decisionmaking, and about the
trial, but he also concludes that the Pinto case has become, in a sense,
mythic.87 The myth is premised on a belief held by judges, scholars, and
laypersons alike (including jurors) that “it is wrong for a corporation
to make decisions that sacrifice the lives of its customers in order to
reduce the corporation’s costs, to increase its profits.”88 Schwartz
argues that the Pinto narrative deals with fundamental notions of right
and wrong—he refers to these as “elemental” or “essential”—which is
why the Pinto case captured the public’s attention.89

We agree. The mythic nature of the Pinto case has a direct bearing
on the social movement against white-collar crime. First, as a landmark
case, the Indiana criminal trial has become a legal reference point. For
example, the Pinto was a frequent reference point during the contin-
uing controversy over the fuel tank explosions in the Ford Crown Vic-
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toria and in the media coverage of those wrongful death tort cases that
we mentioned earlier.90

There is a second and perhaps more interesting point. Notwith-
standing the outcome of the Indiana criminal trial, the criticisms of that
trial, or, for that matter, the critiques of our book, the Ford Pinto is so
deeply ingrained in our culture and language that it has become a trope.
The phrase “Ford Pinto” has a symbolic meaning in the public vocab-
ulary that stands for organizational wrongdoing or shoddy products.
The standard usage reflects variations on this theme: “This ___ is the
Ford Pinto of ___.” Here are several examples: This was the Ford Pinto
of a baseball game; The State Elections board doesn’t keep track but
pretty soon more politicians will have been recalled than Pintos; If
America Online were a car, it would be a Ford Pinto; He [a pro golfer]
was experiencing the type of golf season only a Ford Pinto owner could
appreciate; Hepatitis B vaccine is the Ford Pinto of the vaccine world.91

The Ford Pinto has become a legal and a public point of reference.
Of course, the Ford Pinto is but one example—albeit one of the

best—of this symbol system. Revelations of other crimes and scandals
in the years since the Pinto trial, especially cases sensationalized by the
media (e.g., the movie Erin Brockovich, or the best seller and movie,
A Civil Action), are the equivalent of booster shots that keep such
wrongdoing in the public eye. Thus, despite an ebb in the movement
that Simpson suggests, when disclosures appeared about Enron or
securities fraud on Wall Street or corrupt practices in the pharmaceutical
industry, there was an available frame of reference, that is, a dis-
course, for recognizing and naming these actions: corporate crime.92

Law professor Lawrence Mitchell commented on National Public
Radio that, as a result of these scandals, Americans have lost trust in
business.93 And, because of the cozy relationship between these cor-
porations and some of our political leaders, this loss of trust affects the
public perception of law and justice. Once again, the legitimacy of
important institutions has been challenged.

Once again, groups of individuals are “going after” white-collar
crime. Moreover, these groups extend beyond those named by Katz and
even beyond those that we discussed in the first edition of this book.
State Attorneys General like Eliot Spitzer in New York are prosecut-
ing not only individuals but corporations as well (e.g., Merrill Lynch).94

Often, these state attorneys are networked with other regulatory agen-
cies, further broadening the movement.95 Pension fund managers con-
stitute another interesting network. In the aftermath of accounting
scandals and amid allegations that some corporations pay excessive
salaries to top management, pension fund managers (e.g., people who
manage state retirement funds) have begun to network and to press for
reforms. These managers control billions of dollars in assets, so their
calls for reform carry weight.96
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A social movement added white-collar crime to the public lexicon.
The examples of corporate wrongdoing that we have mentioned in this
section have created political opportunities that renew and sustain a
new cycle in the social movement against white-collar crime. Today,
white-collar crime is again a part of the public’s agenda.

THE SYMBOLIC MOVEMENT AGAINST WHITE-COLLAR CRIME

With respect to the crimes of the powerful, something changed:
there emerged a social movement against white-collar crime. Indi-
ana’s criminal prosecution of the Ford Motor Company both reflected
this social movement and galvanized it. Legal cases as well as the
media generate the discourse that popularizes a social movement.97

Social movements, though, may produce outcomes that are more sym-
bolic than they are real. Politics often are symbolic: laws or other regu-
lations that are promulgated in the name of the public interest may lose
that commitment in their implementation.98 Recall our discussion in
Chapter 2 of hollow regulatory efforts, and that the rules of implemen-
tation may be watered down in the aftermath of regulatory legislation.

This symbolic dimension is relevant to our analysis of the move-
ment against white-collar crime. Symbolic politics affect crime policy.
By the 1980s, for example, citizens feared crime and were angry at crim-
inals because of rising crime rates and media coverage of crime.99

Crime became a top priority on the public’s agenda, and politicians
raced to enact “get tough” laws. In legislative hearings and through
media interviews, politicians condemned crime in expressive, symbolic
language that criminologist David Garland calls “sound bite poli-
cies.”100

White-collar crime was displaced by street crime during these
years. It might be argued that the social movement against white-col-
lar crime waned because the public was less outraged by organizational-
level deviance than by street crime. Simpson argues that the criminal
law is most appropriate for acts that outrage the community and for
which someone obviously is blameworthy.101 But, there is a potential
loop in this argument. In part, elected officials respond to public sen-
timents, but public sentiment is shaped by official views of crime. The
agenda of public discourse is responsive to political agenda-setting and
to media themes.102 Paul Burstein notes that social movements are con-
strained by electoral politics and by limits on the ability of citizens (and
legislators) to attend to multiple issues at the same time.103 With
respect to crime, it is as if the public, the legislators, and the media could
attend to only one type of crime: street crime.
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The media’s role in this is complicated. The media offer sensational
depictions of crime, but in a manner that tends to spotlight the indi-
vidual, even in stories about organizational deviance. The Iran/Con-
tra scandal is illustrative. Despite evidence of widespread organizational
deviance—the Reagan administration sold weapons to Iran and diverted
the profits to the Nicaraguan Contra—the media individualized the cov-
erage to the president. In their search for “the smoking gun” that would
implicate President Reagan, the media took up a refrain from the
Watergate hearings and repeatedly asked, “What did the president know
and when did he know it?”104 Criminologist Albert Cohen notes that
this tendency to ask, “Who did it? and Why?” shifts attention from the
interactions that produce such crimes to more traditional notions of
blameworthiness. Cohen suggests that a better question with respect
to organizational deviance is, “What made it happen?”105 Diane
Vaughan addresses this question in her analysis of the Challenger
launch decision, which is why it is such a compelling account.

Nevertheless, symbols circulate images, and high-profile criminal
cases keep alive the notion that white-collar crime exists and is prob-
lematic. This is true even if the cases are “individualized” in the media
or become political rhetoric. The congressional hearings that fol-
lowed the Enron scandal and the passage of the Accounting Industry
Reform Act are a case in point. These hearings were an occasion for
lawmakers to condemn Enron and its accounting firm, Arthur Ander-
sen. The hearings and the condemnations, covered in stinging detail by
the media, bordered on status degradation ceremonies.106 Perhaps
these condemnations were mere rhetoric; perhaps some of those moral-
istic lawmakers had taken campaign contributions from Enron. Even
so, the condemnations symbolically restated society’s moral boundaries,
and, in so doing, revitalized that discourse that would re-inscribe the
social movement against white-collar crime on the public agenda.107

CONCLUSION

The public is more aware that white-collar crime is a socially
harmful phenomenon that poses a serious threat to our society. The con-
cept of a social movement is a useful framework for understanding this
emergent concern. The concern with white-collar crime constitutes a
particular type of movement—a general social movement. This more
diffuse, uncoordinated type of movement better accommodates the
diverse activities that we describe.

Jack Katz argued that the social movement against white-collar
crime was initiated by attorneys who staff federal enforcement agen-
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cies. We expand his position and include criminologists. The attorneys
and criminologists reoriented their professional agendas and addressed
white-collar crime in a manner that was consistent with the long-
standing ideals and customs of their professions. For the lawyers,
this entailed a recommitment to the ideology of equal justice through
the case motif. For criminologists, it involved an adherence to the
research agenda prescribed by noted criminologist Edwin Sutherland,
and a renewed concern with the policy implications of their research.

The social movement against white-collar crime waned somewhat
in the 1980s and 1990s. The Reagan and Bush administrations were
friendly to corporations and created a political environment that was
less conducive to corporate regulation via the criminal sanction. In the
language of the social movement literature, political opportunities
changed. Amid rising crime rates, government at all levels devoted more
attention to street crime. Criminology turned its intellectual agenda to
street crime as well.

At the same time, however, once white-collar crime became a topic
on the public’s agenda, it never really disappeared. Even during the
1990s, the U.S. Sentencing Guidelines specified criminal sanctions
for organizational crime, and a number of high-profile members of the
elite were convicted of crimes and remanded to prison. Wrongdoing also
resulted in costly civil verdicts against corporations, both in traditional
wrongful death cases and in class action suits; indeed, it was almost as
if the plaintiffs’ attorneys filled the gap vacated by U.S. prosecuting
attorneys.

Sometimes the social movement against white-collar crime has
been largely symbolic. Although symbolic politics may empty politi-
cal action of all but rhetoric, we must not underestimate the importance
of this symbolic dimension. Recall the notion of the Ford Pinto as a
mythic narrative or trope, or the powerful condemnations that accom-
panied the Enron-related congressional hearings.

Enron and related business scandals illustrate the cyclical dimen-
sion of the social movement against white-collar crime, and how
such movements ebb and flow with shifts in political opportunity. In
the 1980s and 1990s, when the political climate favored the corpo-
rations, the movement ebbed. Recently, however, corporate crime
on a grand scale has again undermined the public’s trust in business.
A framework for understanding and condemning these behaviors
was available, if dormant. That framework was embraced by more
actors than the federal prosecutors and academic criminologists.
Legislation that criminalized such actions quickly passed. The activ-
ities of state attorneys (e.g., Eliot Spitzer in New York) demonstrate
that prosecutorial zeal against corporate crime is no longer limited to
U.S. Attorneys.108 Moreover, new and very different networks in the
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social movement against white-collar crime have appeared: for exam-
ple, pension fund managers.

These activities—sentencing and legislative regulation—counter
claims that the social movement against white-collar crime has produced
no lasting reforms. Perhaps what has happened is that some business
and political elites were emboldened by a decade or so of a seemingly
unfettered political environment, and simply went too far. The social
pendulum has swung, and now more tangible reforms are appearing.

There are, of course, many impediments to this movement. Cor-
porations have phenomenal power and resources, and their reach
into politics and their success at undermining regulation are taken-for-
granted. This realization breeds apathy and cynicism. At the same time,
the legitimacy of law has been and continues to be fairly well estab-
lished, primarily because the legal order sometimes does live up to its
promises. The noted historian E.P. Thompson has addressed this issue:

The essential precondition for the effectiveness of law, in its
function as ideology, is that it shall display an independence
from gross manipulation and shall seem just. It cannot seem
to be so without upholding its own logic and criteria of
equity; indeed, on occasion, by actually being just.109

Legal historian Douglas Hay puts it more dramatically, observing
that the legitimacy of the law has been maintained by the occasional
hanging of a nobleman.110 Hanging a nobleman was a spectacle that
spoke to law’s majesty and fairness. Perhaps the congressional con-
demnation (and criminal prosecutions) of Enron, Arthur Andersen, and
others are such a spectacle.

As Habermas has observed, formally democratic institutions and
procedures are defining features of the modern state, which enjoys gen-
eralized mass loyalty by virtue of the universal rights of citizenship.111

The ideological foundation of these rights is the notion of equal jus-
tice, a popular ideology to which the public is strongly committed.
Given the strength and diffusion of this commitment, we anticipate that
the public will demand the fulfillment of these ideological promises,
especially those such as equal justice, which are the essence of the state’s
claim to legitimacy. In other words, the state must use the law to reg-
ulate socially harmful behavior regardless of who commits it, at least
sometimes.

This climate was responsible for the passage of the Accounting
Industry Reform Act with its criminal sanctions. As we will see in later
chapters, it also made prosecutions like Ford’s possible. Despite set-
backs, we now have a discourse wherein corporate (and political)
actions can be conceptualized as wrongs, and more, as wrongs that we
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as a society need not tolerate. These cases and the media’s coverage of
them (in the news but also in film, in cartoons, even in talk show
humor) have established white-collar crime as an ongoing important
issue on the public’s agenda.
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4
Assessing Blame

“Watch out! There’s going to be an accident,” yelled Albert Clark,
as he glanced at the oncoming traffic on Highway 33. A moment
later, his anticipation turned to horror. “It was like a large napalm
bomb. It was nothing but flames. I couldn’t see anyone in the vehicle.
It was nothing but a big ball of flames.”

Hurriedly, he pulled his mini motor home to the side of the road
and sprinted across the highway. His wife, Pauline Clark, followed close
behind.

First they saw Robert Duggar, one of the drivers involved in the
collision. Fearing that his Chevy van would also be engulfed in flames
and wanting to help, Duggar had jumped from his seat and run
toward the burning vehicle ahead. At the sight of the inferno, he
dropped to his knees and began to pound the ground with his fists.
“Take care of him. Get him out of here,” instructed Albert. Pauline
grabbed Duggar by the arm and made him sit by the side of the road.
When asked if he was hurt, the sobbing Duggar could only reply, “No.
Help them. Help them.”

As he approached the fiery car, Albert Clark was joined by a local
farmer, Levi Hochstetler. They were shocked at the sight of the driver,
Judy Ulrich. Badly burned, her foot was still caught in the car door,
which had jammed with the force of the collision. Now she was plead-
ing for help.
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The searing heat from inside the auto drove them back as they tried
to pry the door loose. Finally, on the third attempt, they were able to
pull her free. As she lay on the ground, waiting for the ambulance to
arrive, Judy suddenly called out, “Girls, the girls, are they okay?” A
bystander answered comfortingly, “Yes, they’re okay. We got them out
of the car.” Soon after that, Judy was rushed to the hospital with
third-degree burns over 95 percent of her body. She died approximately
eight hours later. She was 18 years old.

“The girls,” however, did not escape the car. Judy’s 16-year-old sis-
ter, Lyn Ulrich, and her cousin, Donna Ulrich, visiting from Illinois and
born just a day apart from Judy, were trapped inside the burning
vehicle. With the temperature of the fire over 1,000 degrees, Albert
Clark, Levi Hochstetler, and the others at the scene could only watch
in horror. The two girls perished seconds after their car had burst into
flames.1

The Ulrichs crashed and died on August 10, 1978. Although their
ages and the manner of their deaths make this a particularly tragic
event, they were part of a larger phenomenon: the carnage that occurs
each year on the nation’s highways. Judy, Lyn, and Donna were three
of the 50,145 Americans killed in automobile wrecks during 1978.2

Yet in another sense the girls’ crash proved unique. For the first time
in the nation’s history, the legal arm of the state did not attribute a high-
way death either to a mistake or to outright recklessness on the part
of a driver. Instead, a little more than a month after the fiery collision,
a local county prosecutor secured an indictment suggesting that a
major American corporation, Ford Motor Company, should be held
criminally liable for the Ulrichs’ deaths.

Why did the state seek to blame Ford for robbing three teenagers
of their lives? The state could have concluded that the collision was an
accident case in which inattention, sloppy driving, and perhaps bad luck
combined to produce tragic consequences on Indiana’s Highway 33.
The conservative prosecutor, Michael Cosentino, might have singled
out Robert Duggar and argued that he was responsible for the crash.
After all, Duggar would have made a good candidate to take the rap;
only recently this 21-year-old man had reacquired his driver’s license,
which had been suspended after he received tickets for speeding
(twice), failing to yield, and running a stop sign. Not only had Dug-
gar’s Chevy van, with “Peace Train” emblazoned on its front hood,
rammed the Ulrichs’ car from behind, but investigations also revealed
that his vehicle contained two half-empty beer bottles, five grams of
pot, rolling papers under the seat, and pills in the ashtray.

In assessing blame, however, Cosentino and his staff decided that
the collision was not merely an accident and that Duggar was not the
real culprit; instead, they saw it as a case of reckless homicide on the
part of Ford. To some extent, their interpretation of the accident and
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the action it demanded were idiosyncratic. In a different locale and with
different personalities involved, thoughts of corporate criminality
might not have emerged. However, to understand why the prosecutor
officially blamed Ford for the Ulrichs’ deaths, we must consider more
than personalities and unique circumstances. We must also consider the
context in which the crash occurred.

Two circumstances form the background to Ford’s indictment on
charges of reckless homicide. First, the automobile in which the Ulrich
girls were incinerated was a 1973 Pinto. As will be seen below, ques-
tions about dangers in the Pinto’s design had arisen by the time of the
collision, and many people across the nation—including members of
the legal profession—were prepared to believe that Ford had sacrificed
safety in pursuit of profits. Second, and more broadly, the events of the
decade preceding the crash had transformed Americans’ view of cor-
porations as well as the government’s possible reactions to the conduct
of big business. Had the Ulrichs perished just a few years earlier, it is
unlikely that an attempt at a criminal sanction of Ford would have been
made. Had they died a decade earlier, it is doubtful that even the
prospect of a prosecution would have been entertained.

Thus, while Ford’s indictment was a special event—indeed, so
unusual that its announcement drew considerable national atten-
tion—it is best seen as a product of the times. Described differently, the
“Pinto case” signified the social and legal changes that had placed cor-
porations under attack and made them vulnerable to criminal inter-
vention in an unprecedented way.

In the pages to follow, this theme will furnish the framework for
our analysis of why Michael Cosentino blamed Ford for the three deaths
on Highway 33—a tragedy that took place miles away from Ford’s
headquarters in Dearborn, Michigan, and from the New Jersey plant
that had manufactured the Ulrichs’ Pinto five years before.

A SIGN OF THE TIMES

For much of its history, as we have seen in previous chapters, the
American corporation enjoyed near immunity from legal interven-
tion by the state. Yet, in more recent times, this protected status has
been threatened as repeated assaults have edged the corporation
toward increasing criminal culpability. Though variations exist in
different jurisdictions, the opportunity to fight wayward businesses with
criminal sanctions is now clearly present.

This opportunity is important in two respects. On the one hand, it
means that prosecuting a corporation is not legally impossible; thus, the
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idea of initiating a criminal action is not dismissed immediately as
unfeasible. On the other hand, this growing opportunity can motivate
prosecutions by showing the possibility of success in an action that for-
merly would have promised few, if any, rewards.3 Thus, as the law
evolves so as to suggest that corporations are not immune from crim-
inal penalties—as more and more business enterprises and their exec-
utives are brought before the court—the practical outcome of
prosecuting a corporation appears more favorable. Taking on a cor-
poration no longer seems a fruitless effort, but an important, possibly
intriguing, challenge with a reasonable chance for a payoff. Further,
as this perception spreads, interest may increase, and a “movement”
against “corporate crime” may take shape. As discussed in Chapter 3,
we believe this movement had begun in the 1970s.

These observations become significant when we consider the tim-
ing of the indictment of Ford on charges of reckless homicide. After
reviewing the evidence surrounding the Ulrichs’ deaths, Michael
Cosentino was convinced that Ford made a conscious decision “to sac-
rifice human life for private profit.”4 Yet, aside from his moral outrage,
this question remains: What allowed Cosentino to jump from this
insight to the conclusion that it was legally possible for him to pros-
ecute a major corporation on charges of reckless homicide?

In part, he based this judgment on his knowledge that the recently
revised Indiana criminal code contained a provision for “reckless
homicide,” which might be used to indict and try Ford for manufac-
turing the Pinto in which the Ulrichs were incinerated. He instructed
his staff to research this possibility and consulted with William Conour
of the Indiana Prosecuting Attorney’s Office, who had been involved
in drafting the “reckless homicide” statutes.5 Both Cosentino’s staff and
Conour agreed that a prosecution under the statute was legally per-
missible.

However, these facts, taken by themselves, fail to explain why
Cosentino even began his search for an applicable statute and enter-
tained the idea that as prosecutor he might bring Ford within the
reach of the criminal law. As we will see presently, moral outrage, the
history of the Pinto, and the lack of civil redress all entered into
Cosentino’s thinking at some point.6 Something else was present as well:
a changing legal context. Granted, he would break new legal ground
by being the first to prosecute a corporation for violence stemming from
the reckless design of a consumer product, but he also confronted the
Ulrichs’ deaths at a time when the law had clearly edged toward cor-
porate criminal culpability. Pragmatically, this meant that the law
was sufficiently developed to make conceivable the innovative step of
taking on Ford—it would no longer be dismissed out of hand as
legally impossible. Additionally, corporations were now appearing
regularly in civil courts in product liability cases and, increasingly, in
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criminal courts on charges such as price fixing and dumping haz-
ardous wastes. On a professional level, Cosentino would not only be
joining a movement within his occupation but also embarking on an
adventure. Some of his colleagues might consider him a bit misguided,
but the times were such that others would consider him a celebrity
(indeed, his profession would eventually honor him).7

Thus, the changing legal environment removed the constraints
that traditionally would have precluded the prosecution of Ford.
Cosentino had sufficient legal precedent on his side, and was operat-
ing at a historical juncture when members of his profession were not
only applying criminal sanctions to corporations but also writing in law
journals about the pressing need to make “the punishment fit the
corporation.”8 In this light it is not surprising that he considered the
possibility of prosecuting Ford.

Another issue remained, however: Could he anticipate that people
outside his staff would support the idea of hauling a corporation into
court? Could he reasonably expect that in conservative Elkhart County
he would be able to win an indictment and then a conviction? Was it
politically feasible for him, an elected official, to devote time and
resources to taking on Ford? At first, Cosentino was uncertain what
the public reaction would be. Therefore, he decided not to try to
sway the members of the grand jury toward indicting Ford when he
brought the circumstances of the case before them; they would be his
barometer of community sentiment. After the announcement of the
grand jury’s decision to charge Ford with three counts of reckless
homicide, Cosentino felt that the local residents were divided evenly
about the wisdom of his pursuing the case. Later, as the facts sur-
rounding the Ulrichs’ deaths were publicized, he believed that the
vast majority of citizens backed his actions.9

What if the collision on Highway 33 had occurred a decade, or per-
haps two decades, earlier? Apart from recent legal developments that
had made corporations more vulnerable, would Cosentino (or any sim-
ilar prosecutor) have risked accusing Ford (or any similar major com-
pany) of homicide? Would he have had any confidence that a grand jury
would return an indictment and that the electorate would support his
calling a corporation a reckless killer? To be sure, Cosentino’s right-
eous anger at the girls’ deaths may have prompted him to pursue a case
against Ford, regardless of how foolhardy it seemed. But we believe that
his initial uncertainty about the public’s reaction would have been much
greater, and would have constrained him from stepping outside his
“normal” role as a local prosecutor to become a corporate crime
fighter. A decade or two before the Ulrichs’ Pinto crash, the idea of crim-
inally sanctioning corporations was only beginning to take hold.

By contrast, the social context of the late 1970s had become
increasingly conducive to the prosecution of questionable corporate
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conduct. Indeed, as one commentator wrote in 1977, “the corporation,
which touches us all, is under attack as never before.”10 Of course, it
would be unrealistic to assert that the “corporation” as a business form
was on the brink of collapse or even of fundamental transformation;
however, this commentator’s remark makes us aware that the reputa-
tion of corporations and their executives had been sullied. People
had come to mistrust big businesses and to suspect that they were will-
ing to step outside the law in the pursuit of profit. This context made
the prosecution of Ford possible; it increased the likelihood that citi-
zens in Elkhart would believe that Ford, like other companies, was capa-
ble of doing wrong. For Michael Cosentino, this trend meant that his
prosecution would express rather than violate the public will.

Why was the public ready to doubt the trustworthiness of corpo-
rations? In particular, why was it ready to blame a company like Ford
for killing three teenagers? As Peter Berger has observed, “what peo-
ple see as plausible largely depends on their social experiences.”11 An
explanation or interpretation of a situation only “makes sense” to the
extent that it confirms the “reality” of a person’s everyday life. When
an explanation does not resonate with this reality—or, to use Alvin
Gouldner’s terms, when it violates a person’s “background assump-
tions” about the nature of society—it simply does not “ring true” or
seem believable.12

These considerations help to provide a framework for under-
standing why corporations such as Ford were vulnerable to attack. As
noted briefly above and in more detail in earlier chapters, the events
of the decade before the Ulrichs’ Pinto crash upset the social order and
challenged the legitimacy of America’s central institutions. Living
through this period changed many people’s “reality” and led them to
revise their basic assumptions about America. Seymour Martin Lipset
and William Schneider have argued that for many citizens these new
“assumptions” were rooted in an unprecedented “confidence gap” or
“cynicism toward all major institutions in American society,” which
emerged in response to the events of the day. On the basis of volumi-
nous data drawn from opinion polls, they concluded that

the decline of confidence after 1965 was a response to events,
or to the perception of events. Beginning in the mid-1960s, the
country experienced an unremitting barrage of bad news.
In the initial period—roughly 1965 to 1974—most of this bad
news flowed from disastrous events in the political system
rather than the economy—the Vietnam War, protest move-
ments, Watergate, exposés of corruption in high places, and
urban violence. Beginning with the oil embargo at the end of
1973, bad news about the economy tended to command the
country’s attention, albeit accompanied by a regular smat-
tering of social conflicts, foreign policy disasters, and polit-
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ical scandals. . . . In order for confidence in institutions to be
restored to a significantly higher level, we will need a sustained
period of good news. . . . A durable restoration of trust in insti-
tutions will require something more than a shift in the ideo-
logical posture of government; it will require an improved level
of performance.13

Big business did not escape the influence of this general erosion of
confidence. To be sure, the legitimacy crisis had not grown so far as to
support the sentiment that America’s capitalist system should be
scrapped in favor of a socialist economy. Faith in the ideal of a free-
enterprise system still remained high.14 Yet as Upset and Schneider dis-
covered, “the period from 1965 to 1975 . . . was one of enormous
growth in anti-business feeling.”15 Echoing this theme, a more recent
column in The Wall Street Journal reported that “a huge share of
Americans have adopted a cynical view of the ethics practiced by the
country’s leaders in the professions as well as in business. . . . [The] pub-
lic gives executives low marks for honesty and ethical standards.”16

Empirical indicators of the declining confidence in corporate
America are readily available:

In 1965, an average of 68 percent of citizens polled on their
attitudes toward eight major industries stated that they had
“very” or “mostly” favorable feelings. By 1977, that figure
had dropped to 35.5 percent.

On the basis of studies conducted every second year between
1975 and 1981, only 15.5 percent of the respondents
answered that they possessed a “high” amount of “trust and
confidence in large companies.” Similarly, a mean of only 33
percent rated the “ethical and moral practices of corporate
executives” as “excellent or good.”

Asked how much “confidence” they had in the “people run-
ning major companies,” less than one-third of a national
sample contacted in 1973 and 1974 answered “a great deal.”
By the early 1980s, this had slipped even further to 26 percent.

Roper surveys in the late 1970s indicated that two-thirds of
the public agreed with the statement, “American industry has
lost sight of human values in the interest of profits.”

Asked to assess the occupational prestige of business execu-
tives, less than one-fifth of a 1981 national sample gave the
rating “very great.” Executives were ranked ninth out of 15
occupations behind scientist, doctor, minister, lawyer, engineer,
teacher, athlete, and artist. Moreover, fully 78 percent of a
1979 sample felt that the “presidents of major business cor-
porations” are “generally overpaid.”17
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The pervasive cynicism and antibusiness feelings suggested by
these findings were fertile ground for a movement against corporate
crime. Lacking confidence in the integrity of business leaders, many cit-
izens believed that neither law nor morality would prevent companies,
particularly large and powerful companies, from engaging in socially
injurious conduct when profits were at stake. As Lipset and Schneider
observed, the public had come to associate “bigness with badness” and
to assume that “businesspeople . . . will act in a socially responsible way
only when the public interest coincides with their self-interest, that is,
when there is something in it for them.”18 Considering this climate of
opinion, we can understand why even a conservative prosecutor like
Michael Cosentino could expect jurors and voters in Elkhart County
to back the bold idea of accusing a corporation of reckless homicide.
In addition, when we consider that the prevailing climate had helped
to quicken legal developments that moved the corporation toward
increased criminal culpability, it is equally apparent why Cosentino’s
prosecution of Ford can be seen as a sign of the times.

Changing circumstances made a case against Ford socially and
legally possible, but one other fact must be added to explain why
Cosentino decided to seek an indictment: the Ulrichs were driving in
a Pinto. Had they perished in any other automobile, it is doubtful that
thoughts of reckless homicide would have emerged, even in 1978. By
that time, however, Ford’s Pinto had been investigated by the national
media and, for many, it symbolized the worst side of corporate Amer-
ica. Indeed, as we will see below, a crusade against the Ford Pinto was
well under way by the time Cosentino first learned of the deaths of three
teenage girls and began to assess the blame for this tragic event.

THE PINTO CRUSADE

Profits Versus Safety

In 1965, Ralph Nader published his penetrating and widely dis-
cussed book, Unsafe at Any Speed. As noted in Chapter 2, this book
called attention to structural defects in GM’s Corvair that caused the
vehicle to become uncontrollable and to overturn at high speeds. This
would have been an important revelation in itself, but Nader’s exposé
accomplished much more. Apart from showing the Corvair’s defects,
Nader challenged his readers to think beyond the dangers inherent in
one automobile to the dangers inherent in the nature of corporate deci-
sionmaking. People needed to understand, he argued, that strong,
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unfettered forces prevailed within big business—including the auto-
mobile industry—and led executives to sacrifice human well-being
for profits.

This message came at a time when the “confidence gap” was
beginning to grow and when mistrust of corporate executives was
spreading. Thus, it fell upon increasingly receptive ears and helped to
shape the thinking of citizens and of many elected officials regarding
corporate misconduct. A decade after the appearance of Unsafe at Any
Speed, Nader’s message that companies traded lives for profits clearly
affected what people would believe about Ford’s handling of the
Pinto.

Nader began his critique of the motor vehicle industry by noting
that “the automobile has brought death, injury, and the most ines-
timable sorrow and deprivation to millions of people.”19 This obser-
vation raises the question of who is responsible for the “gigantic costs
of the highway carnage.” According to Nader, the major car manu-
facturers have invariably had a ready answer: “If only people would
take driver education and were not so careless when behind the wheel,
then the highway death toll would be minimal.” But Nader offered a
different interpretation. Attributing accidents to “driver fault,” he
warned, was merely a case of blaming the victim.20 As long as the vic-
tims of the crashes—the drivers—are held responsible for their own
fates, he stated, attention is diverted away from the industry’s role in
producing cars that are “unsafe at any speed.” Such ideology protects
corporate interests, but only at the cost of continuing to jeopardize
human lives:

The prevailing view of traffic safety [blaming drivers] is
much more a political strategy to defend special interests
than it is an empirical program to save lives and prevent
injuries. . . . [U]nder existing business values potential safety
advances are subordinated to other investments, priorities,
preferences, and themes designed to maximize profit.21

Nader contended that the push for profits, not poor driving,
explains why people are perishing in cars like the Corvair. In offering
this explanation Nader was not so naive or dogmatic as to accuse exec-
utives of consciously setting out to make dangerous vehicles. Rather,
he was asserting that the blind pursuit of profits creates conditions
within corporations that are conducive to the production of defective
cars. Specifically, he understood that companies place a high priority
on two factors that they see as essential to high sales and profit:
style and cost. Although nobody wants an unsafe product, conflict
inevitably arises when a design feature that would increase safety, such
as a rear-end stabilizer or a larger windshield for better vision, makes
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a car look less attractive or increases its purchase price.22 As Nader
observed, the rewards within companies are given ultimately to those
who are prepared to advance corporate sales, not to those who are
excessively bothersome about safety. Clearly, then, the organiza-
tional context encourages decent, if ambitious, executives to risk
cutting corners on safety in hopes of boosting sales and advancing their
careers. Nader concluded:

In the making of the Corvair, there was a breakdown in this
flow of both authority and initiative. Initiative would have
meant an appeal by the Corvair design engineers to top man-
agement to overrule the cost-cutters and stylists whose incur-
sions had placed unsafe constraints on engineering choice.
There are, however, deterrents to such action that regularly
prompt the design engineer to shirk his professional duty. It
is to the keepers of those most sacred totems—cost reduction
and style—that corporate status and authority accrue.23

These realities made it clear to Nader that the automakers could not
be trusted to protect consumer interests. The failure of the industry to
police itself demanded that outside regulation be imposed:

A great problem of contemporary life is how to control the
power of economic interests which ignore the harmful
effects of their applied science and technology. The auto-
mobile tragedy is one of the most serious of these man-
made assaults on the human body. . . . The accumulated
power of decades of effort by the automobile industry to
strengthen its control over car design is reflected today in the
difficulty of even beginning to bring it to justice. The time
has not come to discipline the automobile for safety; that
time came four decades ago.24

Again, Nader’s words were not without consequence. Fearing that
his book might threaten Corvair sales, GM hired detectives to inves-
tigate Nader in hopes of discrediting him. Snooping into his background
not only failed to reveal any damaging evidence, but when GM’s
probe became public, it stained the company’s reputation. (GM even-
tually issued a public apology to Nader and paid $425,000 to settle a
civil action he had brought on grounds of invasion of privacy.)25 Iron-
ically, the investigation seemed to confirm Nader’s indictment of the
auto industry’s attenuated morality, and the whole affair helped to turn
him into a national figure.
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As we know, Nader did not decline this opportunity to promote
his agenda and to launch a consumer movement that flourished and
that continues today.26 His influence was felt across corporate Amer-
ica,27 but he had a special impact on car makers. “Largely as a result
of exposés by Ralph Nader,” comment Clinard and Yeager, “the
auto industry has been the subject of increasing criticism for its
lack of ethics, violations of law, and general disregard for the safety
of the consumer.”28

In this light, it is not coincidental that in 1966, the year after the
publication of Nader’s best-selling book, the U.S. Congress passed the
Highway Safety Act, which mandated federal regulation of the auto-
motive industry and led to the creation of an enforcement agency, the
National Highway Traffic Safety Administration (NHTSA). Indeed,
Brent Fisse and John Braithwaite have observed that “this Act is
largely a legacy of Unsafe at Any Speed” and of Senate hearings to con-
sider industry regulation, during which GM executives were grilled
about prying into Nader’s background.29 As one writer commented in
1966:

The hearings were a sensation, and did as much as anything
to bring on federal safety standards. “It was the Nader
thing,” said one senator whom I asked how it had all come
about. “Everyone was so outraged that a great corporation
was out to clobber a guy because he wrote critically about
them. At that point, everybody said the hell with them.”
“When they started looking in Ralph’s bedroom,” said another
Hill man, “we all figured they must really be nervous. We
began to believe that Nader was right.”30

As evidenced by GM’s reaction to Nader, consumerism and federal
safety regulations were not greeted kindly by the major automotive cor-
porations. Their initial grumblings grew more intense as the industry’s
control of the market was threatened by a combination of escalating
gasoline prices and an influx of inexpensive, fuel-efficient foreign
imports. By the beginning of the 1970s, the costs of meeting NHTSA
regulatory standards were perceived as a serious danger to the prof-
itability of the American auto industry, and thus had to be resisted.
“Safety” had become a dirty word in the headquarters of the big auto
manufacturers.

This attitude about safety is illustrated well by conversations
drawn from the Watergate tapes. On April 27, 1971, between 11:08
and 11:43 A.M., Henry Ford II and Lee Iacocca (then president of Ford
Motor Company) talked with Richard Nixon and John Ehrlichman in
the Oval Office. The Purpose of this visit was to ask the President to
help Ford Motor Company obtain relief from the pressing problems
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created by the safety standards imposed by the Department of Trans-
portation (which housed NHTSA).31

In the first moments of the meeting, President Nixon quickly set the
tone, commenting:

But we can’t have a completely safe society or safe highways
or safe cars and pollution-free and so forth. Or we could have,
go back and live like a bunch of damned animals. Uh, that
won’t be too good, either. But I also know that using this issue,
and, boy this is true. It’s true in, in the environmentalists and
it’s true of the consumerism people. They’re a group of peo-
ple that aren’t really one damn bit interested in safety or clean
air. What they’re interested in is destroying the system. They’re
enemies of the system. So what I’m trying to say is this: that
you can speak to me in terms that I am for the system.

He then continued:

I try to fight the demagogues, uh, to the extent we can. Uh,
I would say this: that I think we have to know that, uh, the
tides run very strongly. I mean, you know, the, it’s the kick
now. You know, the environment kick is in your ads, of
course. You’re reflecting it. Kids are for it and all the rest, they
say. Uh, the safety thing is the kick, ’cause Nader’s running
around, squealing around about this and that and the other
thing. . . .

Now, tell me the problems you’ve got with, uh, the industry,
with the Department of Transportation, and all these things
and let me listen.

Soon after these remarks Henry Ford II began to outline his concerns:

I think the thing that concerns us more than anything else is
this total safety problem. And, uh, what we’re worried about
really, basically, is—this isn’t an industry problem—is really
the economy of the United States, if you want to get into the
broad picture because, uh, we represent the total automotive
[unintelligible] supply, industry supplies, dealers, dealer
[unintelligible] the whole bit, about one-sixth of GNP. Now,
if the price of cars goes up because emission requirements is
gonna be in there, even though we, though we’ve talked
about this morning, safety requirements are in there, bumpers
are in there. And these things are, and that’s leaving out
inflation and material costs increases, which are also there.
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Nixon responded:

In other words, it’ll, it’ll kick up the prices of cars and of all
of them, the inexpensive ones and the others too.

Henry Ford:

We see the price of a Pinto . . . going something like fifty per-
cent in the next three years with inflation part of it, but
that’s not the big part of it. It’s the safety requirements, the
emission requirements, the bumper requirements . . .

If these prices get so high that people stop buying cars . . .
they’re gonna buy more foreign cars; you’re going to have bal-
ance-of-payment problems.

Nixon:

Right. I’m convinced.

Lee Iacocca now entered the conversation, focusing on the prob-
lems that attended the implementation of safety regulations by the
Department of Transportation:

I’m worried about the, the fact the Department of Trans-
portation, not willfully, but maybe unknowingly, is really get-
ting to us. . .

And I keep saying, “The clock is running and we are wasting
money.” It, it just kills me to see it starting with Ford. We are
becoming a great inefficient producer, and what they’re doing
to us.

But I think for the basic safety standards, now, the key offi-
cials over there—I’ve talked to ’em now, for two years con-
stantly . . . and they’re dedicated—and they say, “Well, we’re
gonna get on to this, but we’ve had problems.” And they talk
about Naderism, and, uh, you know, the . . . the great pres-
sure on them and so forth.

He then focused on the incursions of foreign competitors into Amer-
ican markets:

And, and, and ya say, “Well, what has this to do with safety?”
Well it has one big thing to do with it. They [foreign com-
petitors] are gonna put whatever is demanded by law in this
country on at a buck fifty an hour, and we’re, we just cracked
seven dollars an hour.
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Returning to the regulatory issue, Iacocca remarked:

We are in a downhill slide, the likes of which we have never
seen in our business. And the Japs are in the wings ready to
eat us up alive. So I’m in a position to be saying to Toms and
Volpe [DOT officials], “Would you guys cool it a little bit?
You’re gonna break us.” And they say, “Hold it. People want
safety.” I say, “Well, they, what do you mean they want
safety? We get letters. . . . We get about thousands on customer
service. You can’t get your car fixed. We don’t get anything
on safety! So again, give us a priority.” We cannot carry the
load of inflation in wages and safety in a four-year period
without breaking our back. It’s that simple, and, and that’s
what we’ve tried to convey to these people.

Later, Nixon promised to review Ford’s situation:

. . . let me take a look at the whole, uh, John, what I can do
here. But the other thing is I want to see what the hell the
Department [of Transportation] is doing in the future.

Echoing the Ford officials’ reasoning, Nixon then stated:

I’ll have a look at the situation, and I will on the air bag thing
and the rest. And, uh, and uh, but, but I think this is an ele-
ment that had, you see, goes beyond the DOT because it
involves America’s competitive position, it involves the health
of the economy, uh, it involves a lot of things. . .

I want to find out, I want to find out what the situation is, if
cost-effectiveness is the word.

Nixon continued:

. . . a lot of, what, what it really gets down to is that uh, . . .
it, it is uh, . . . progress, . . . industrialization, ipso facto, is
bad. The great life is to have it like when the Indians were
here. You know how the Indians lived? Dirty, filthy, horrible.
[Followed by laughs in the room].

At the end of the meeting, Nixon gave Ford the name of a “contact
person,” but reserved final judgment on matters brought before him:

Now, John [Ehrlichrnan] is your contact here. . .

. . . and, uh, particularly with regard to this, uh, this air bag
thing. I, I don’t know, I, I may be wrong.

I will not judge it until I hear the other side.

144 CORPORATE CRIME UNDER ATTACK



When juxtaposed with the themes in Unsafe at Any Speed, these
conversations illuminate the conflict over the appropriate balance of
safety and profits that raged as America moved into the 1970s. In
Nader’s view, big companies were callously and recklessly endanger-
ing human life in their efforts to maximize profits. Cost-effective-
ness, not the Golden Rule, was their governing morality. Corporate
leaders dismissed such talk as naively or maliciously undermining the
nation’s economy. Safety was now the fad of those on the political left;
if not resisted, it had the potential to cripple industries that were
already struggling to fight off foreign competitors.

It was in this context that the Ford Pinto was conceived and pro-
duced. Under Lee Iacocca’s direction, Ford moved quickly to market
the Pinto before Volkswagen and the Japanese manufacturers monop-
olized small-car sales. Iacocca’s formula for success was simple but rigid:
the vehicle must weigh under 2,000 pounds and cost under $2,000.
“Lee’s car,” as the Pinto was known at Ford, was rushed through
production, taking only 25 months as opposed to the normal 43.32 The
1971 model rolled off the production line and into showrooms in
September 1970. It cost only $1,919 and weighed in under the 2,000-
pound limit.33

Though pleased by this success, Ford executives were still concerned
about the price of safety. The Pinto had won the initial battle with cost,
but faced a war against rising expenditures and vigorous competition.
As we have seen, this is one reason why Henry Ford II and Lee Iacocca
traveled to Washington to meet with President Nixon. During this time,
too, Ford executives made the decision not to guard against potential
fuel-leakage problems caused by the placement of the Pinto’s gas tank,
which made it vulnerable to puncture in rear-end collisions. In an
internal company memo dated April 22, it was recommended that Ford
“defer adoption of the flak suit or bladder on all affected cars until 1976
to realize a design cost savings of $20.9 million compared to incor-
poration in 1974.”34 Whether Ford was reckless in its calculation
that improved safety precautions were not worth a substantial reduc-
tion in profit would be questioned increasingly in the years ahead.

Pinto Problems

After six years of sales, there were more than 1.5 million Pintos on
the nation’s roads. Although “Lee’s car” was the most popular Amer-
ican make, all was not right with the Pinto. Concern about the Pinto’s
safety had grown, beginning modestly but then escalating in intensity.
By August 10, 1978—the day the Ulrichs died in the burning wreck of
their 1973 Pinto—the car’s problems had received exposure in the
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national media, and NHTSA had pressured Ford to issue a recall notice
to Pinto owners. A crusade against Ford’s Pinto was under way.

Jack Anderson and Les Whitten were perhaps the first to claim that
Ford, despite having the technology to do so, had consciously refused
to fix the potentially lethal hazard posed by the placement of the
Pinto’s gas tank. They began their December 30, 1976, column in The
Washington Post by claiming, “Buried in secret files of the Ford
Motor Co. lies evidence that big auto makers have put profits ahead
of lives.” This “lack of concern,” they lamented, “has caused thousands
of people to die or be horribly disfigured in fiery crashes.” All this, they
said, was preventable: “Secret tests by Ford have shown that minor
adjustments in the location of the fuel tank could greatly reduce the fiery
danger.” Moreover, “repositioning of the tank would cost only a few
dollars more per car”—not much of a price when human lives are at
stake. “In the long run,” they warned, “the auto makers are saving lit-
tle with this ‘cost cutting.’”35

Nine months later, these criticisms were elaborated in Mark
Dowie’s scathing condemnation of Ford, called “Pinto Madness.”
This award-winning report, which appeared in the September-October
issue of Mother Jones, detailed Ford’s allegedly cold and calculating
decision to market a “firetrap.” Again the message was clear: in the
name of profits, “Ford Motor Company sold cars in which it knew hun-
dreds of people would needlessly burn to death.”36 To make certain that
this message would not remain buried in the pages of Mother Jones,
Dowie announced the publication of “Pinto Madness” at a Washing-
ton, DC, press conference attended by Ralph Nader. The gathering was
held on August 10, 1977—ironically, exactly one year before the three
Ulrich girls were incinerated in their Pinto.

“Are you driving the deadliest car in America?” To this rhetorical
question, Dowie supplied a frightening answer: “By conservative esti-
mates, Pinto crashes have caused 500 burn deaths to people who
would not have been seriously injured if the car had not burst into
flames. The figure could be as high as 900.”37 But what made the Pinto
“burst into flames” even when the impact of a collision was not great
enough to inflict severe bodily harm on its occupants? According to
Dowie, the lethal defect in the Pinto was the placement of the car’s gas
tank only six inches from the rear bumper. When hit from behind—even
at speeds as low as 30 mph—the bumper was pushed forward into the
tank, creating two potential hazards. First, the tube leading from the
tank to the gas cap often was ripped away, thus causing fuel to gush
out. Second, the bumper could propel the tank forward into the car’s
differential housing (the bulge in the middle of the rear axle). If that
happened, four bolts on the housing would puncture the gas tank, again
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allowing fuel to spill. At that point, all that was needed to ignite the
fuel and to create an inferno was a spark—from steel against steel or
from steel against pavement.

In Dowie’s opinion this was not merely an unfortunate or unavoid-
able engineering mistake. Ford, he claimed, knew about the defect and
knew how to fix it. In fact, as “internal company documents” revealed,
“Ford has crash-tested the Pinto at a top-secret site more than 40 times
and . . . every test made over 25 mph without special structural alter-
ation of the car has resulted in a ruptured fuel tank.”38 Eight of these
tests, moreover, were made before the vehicle was delivered to deal-
erships across the nation. Other tests conducted before marketing
showed that it was possible to eliminate fuel leakage in one of four
ways: by placing a piece of steel between the gas tank and the bumper;
by inserting a plastic protective device between the tank and the bolts
on the differential housing; by lining the tank with a rubber bladder;
or, as with Ford’s Capri, by positioning the gas tank over the rear axle.
Although Ford had the technology to minimize the Pinto’s hazards, they
chose, Dowie observed, not to do so.

Why would Ford consciously endanger the lives of their cus-
tomers? Dowie offered a simple but damning answer: cost-effectiveness.
Inside Ford, Dowie’s sources told him, it was well understood that profit
was the guiding principle and that safety didn’t sell. When asked
whether anyone had gone to Lee Iacocca and informed him of the
Pinto’s problems, a high-ranking company engineer responded, “Hell
no. That person would have been fired. Safety wasn’t a popular sub-
ject around Ford in those days. With Lee it was taboo.”39 To exacer-
bate matters, the Pinto was being produced under rigid price and
weight restrictions ($2,000 and 2,000 pounds), and under a time
schedule that made delays intolerable and changes costly. The pressure
was on. “Whenever a problem was raised that meant a delay on the
Pinto,” Dowie’s engineer informant said, “Lee would chomp on his
cigar, look out the window and say, ‘Read the product objectives and
get back to work.’”40

Even so, Dowie noted that the Pinto could have been made safe at
relatively little expense. Lining the gas tank with a rubber bladder would
have only cost $5.08 per car, and Ford knew this as early as January
15, 1971. Ford’s concern, however, was not with saving lives but
with cost-effectiveness. In the end, Dowie contended, they determined
that it would be cheaper to fight or settle any civil suits stemming from
fiery Pinto crashes than to fix the car.

To back this assertion, Dowie published a chart developed by
Ford that related to leakage in fuel systems when a car rolled over in
a crash. The company used this chart in lobbying against proposed fed-
eral regulations that would have mandated more stringent fuel-leak-
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age standards. Placing the value of a human life at $200,000 and the
cost to preventing leakage at $11 a vehicle, they concluded that the cost-
benefit ratio was not favorable to dictating improved safety.41 The exact
calculations, as reported by Dowie, are presented in the display below.

$11 vs. A BURN DEATH

Benefits and Costs Relating to Fuel Leakage
Associated with the Static Rollover

Test Portion of FMVSS 208

BENEFITS

Savings: 180 burn deaths, 180 serious burn injuries, 
2,100 burned vehicles.

Unit Cost: $200,000 per death, $67,000 per injury, 
$700 per vehicle.

Total Benefits: 180 x ($200,000) + 180 x ($67,000) + 
2,100 x ($700) = $49.5 million.

COSTS

Sales: 11 million cars, 1.5 million light trucks.
Unit Cost: $11 per car, $11 per truck.
Total Cost: 11,000,000 x ($11) + 1,500,000 x ($11) = 

$137 million.

In Dowie’s view, Ford used this kind of analysis to reach the con-
clusion that it was impractical initially to fix, or later to recall, the Pinto.
Instead, they adopted a strategy of sustained resistance against any
safety regulations that threatened profits. “Ford succeeded beyond its
wildest expectations,” Dowie observed, for it was not until 1977 that
NHTSA imposed a rear-end collision standard that would minimize the
potential of fuel leakage. Yet Dowie remained troubled, remarking that
the new standard would “never force the company to test or recall the
more than two million pre-1977 Pintos still on the highway. Seventy
or more people will burn in those cars for many years to come. If the
past is any indication, Ford will continue to accept the deaths.” Dowie
concluded by wondering “how long the Ford Motor Company would
continue to market lethal cars were Henry Ford II and Lee Iacocca serv-
ing 20 year terms in Leavenworth for consumer homicide.”42

Dowie’s exposé was the most important factor in triggering a cru-
sade against Ford’s “Pinto madness.” In reflecting on the Pinto affair,
Ford executives told Brent Fisse and John Braithwaite that the article
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was “the real watershed.” Fisse and Braithwaite agree that “the
adverse publicity began in earnest” at this point.43 The most immedi-
ate effect, however, was on NHTSA. In the prevailing social climate,
they could not ignore the claim that profits were being placed above
human lives. The day after the Washington, DC, press conference
announcing Dowie’s charges against Ford, NHTSA undertook a pre-
liminary evaluation of the Pinto’s dangers. As a result, a month later
(September 13) they initiated “a formal defect investigation . . . to
determine whether the alleged problem constitutes a safety-related
defect within the meaning of the National and Motor Vehicle Safety
Act of 1966.”44

Soon the Pinto was capturing media headlines again. In mid-Feb-
ruary 1978 came the astonishing report that a jury had awarded
Richard Grimshaw, a Pinto burn victim, $125 million in punitive
damages, “the largest award ever made by a jury in a personal injury
case.”45 This amount was added to $2.8 million in compensatory
damages awarded to Grimshaw; another $666,280 was allocated to the
family of Lily Gray, who had died in the accident. Time magazine called
the total judgment “Ford’s $128.5 Million Headache.”46

On May 28, 1972, Grimshaw was riding with his 52-year-old
neighbor, Lily Gray, when her Pinto stalled on Interstate 15 near San
Bernardino, California. They were hit from behind by a vehicle trav-
eling approximately 35 mph. Within moments their car was engulfed
in flames. Ms. Gray died two days later. Grimshaw, then 13, survived
the crash although he suffered burns over 90 percent of his body and
lost his nose, his left ear, and much of his left hand.47

At the civil trial, Mark Robinson, Grimshaw’s lawyer, presented the
jury with evidence that Ford had conducted five crash tests before mar-
keting the Pinto, which showed that the car was susceptible to fuel leak-
age. Then he exhibited a Ford memo stating that the company would
delay fixing the Pinto’s gas tank in order to save $20.9 million. He also
used company records to prove that the gas-tank defect could have been
remedied for merely $10 a car. “We were charging,” he said at the end
of the case, “that Ford Motor Company had consciously, knowing that
those tests had failed, put out that model to save 10 bucks a car at the
risks of hundreds of human lives and hundreds more injuries like
Grimshaw’s.”48 For “willfully neglecting” his client’s safety, he asked
for $100 million in punitive damages—the amount of money he esti-
mated Ford had saved from not fixing the defective Pintos manufac-
tured before 1977.

The jury agreed with Robinson’s logic and went one step further.
They did not think that $100 million was enough; this amount would
allow Ford to break even. Therefore they raised the punitive damages
to $125 million. The foreman of the jury justified this action by
asserting, “We wanted Ford to take notice. I think they’ve noticed.”49
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As a footnote, a judge later reduced Grimshaw’s total award,
including punitive damages, to $6.6 million. In May 1981 the California
Court of Appeal upheld this award, declaring that “Ford’s institutional
mentality was shown to be one of callous indifference to public safety.
There was substantial evidence that Ford’s conduct constituted ‘con-
scious disregard’ of the probability of injury to members of the con-
suming public.”50 Ford’s subsequent appeal to the state’s Supreme
Court was set aside. While contemplating a further appeal to the U.S.
Supreme Court, the company settled with Grimshaw for $7.5 million
(the $6.6 million plus interest). Grimshaw, who had endured nearly 70
operations to remedy his fire-related injuries, made this response to the
outcome of the case:

It could have been more just. Not that I’m greedy. But there
was no punishment. It was no sweat to Ford. You always wish
you could be that way you were in the beginning. And some-
one dying in the accident. You can never replace that.51

After the initial Grimshaw decision, the crusade against the Pinto
continued to mount. The American Trial Lawyers appealed to Ford to
recall all defective Pintos still on the highways. In Alabama, a class-
action suit on behalf of the owners of 1971–1978 models asked for
$10,000 in damages for each plaintiff because the cars “were negligently
designed and engineered so that they are dangerously vulnerable.” Pinto
owners in California filed a similar suit; meanwhile, individual victims
across the nation continued to bring Ford into court, seeking large puni-
tive awards. Fearing possible civil actions, employers in Oregon began
to take Pintos out of service. The State of Oregon withdrew more than
300 of the cars, while Multnomah County, in which Portland is
located, took 65 off the road. Salem sought to solve its Pinto problem
by instructing employees who drove the car to avoid highways and to
stay under 35 mph. Northwest Bell Telephone, unwilling to take any
chances, impounded and sold its six Pintos.52

The pressure against Ford did not abate. In May 1978, NHTSA sent
a letter to Lee Iacocca, informing him of the agency’s evaluation of the
Pinto’s safety. For Ford, the news was not good. “Based on our inves-
tigations,” NHTSA wrote, “it has been initially determined that a defect
which relates to motor vehicle safety exists in these 1971–1976 Ford
Pintos and 1975–1976 Mercury Bobcats.” Specifically, NHTSA stated
that the fuel tanks and filler necks (leading from the tank to the gas cap)
“are subject to failure when the vehicles are struck from the rear. Such
failure can result in fuel leakage, which in the presence of external igni-
tion sources can result in fire.” The “fire threshold” in a rear-end col-
lision was placed “at closing speeds between 30 and 35 miles per
hour.” Further, because the fuel tank design was similar on the
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1975–1976 Mercury Bobcat, that car was also subject to possible
recall. NHTSA then told Ford that a public hearing on the safety defect
would be held on June 14, at which time the company could “present
data, views, and arguments respecting this initial determination.”53

To justify their conclusions, NHTSA attached an “Investigation
Report” that contained, among other things, the results of crash tests
conducted by Dynamic Science, Inc., of Phoenix. These “fuel tank
integrity collision tests” left few doubts of the Pinto’s hazardous
design. When hit from behind at 35 mph by a Chevrolet Impala, the
first two Pintos tested (a 1971 and a 1972 model) exploded into
flames. Eight other Pintos in the evaluation leaked, averaging a fuel loss
of two gallons per minute. NHTSA called this a “significant leakage.”
By contrast, six crash tests conducted on the 1971 Chevrolet Vegas—
a vehicle comparable to the Pinto—produced “no fires” and minimal
gasoline loss when compared with that sustained by the Pintos.54

In the face of this evidence and the impending public hearing
scheduled by NHTSA, Ford announced that it was recalling 1.5 mil-
lion 1971–1976 Pintos and 1975–1976 Bobcats. Although they denied
any wrongdoing in their press release, Ford promised to equip each
vehicle with both a polyethylene shield to prevent the bolts on the dif-
ferential housing from puncturing the gas tank and with a longer filler
pipe and a seal to reduce the chance that the pipe would be dis-
lodged in an accident.55 They said it would take them three months—
until September—to send official recall notices to owners.56 This
date was too late for the Ulrich girls; the letter from Ford did not reach
their household until February 1979, months after their deaths on
August 10, 1978.

Two days after Ford declared its recall, the Pinto received national
exposure again. [Permission for the following excerpt comes from
CBS Inc. © 1978 All rights reserved. Originally broadcast June 11,
1978, over the CBS Television Network on 60 MINUTES: IS YOUR
CAR SAFE?] On Sunday evening, June 11, viewers of “60 Minutes”
were greeted with Mike Wallace’s question, “Is your car safe?” He
answered, “Well, if you’re driving a Ford Pinto, vintage 1971 to ’76,
the answer seems to be: Not as safe as it could be.” Wallace then pro-
ceeded to tell the Pinto story.

Richard Grimshaw was the first to be interviewed. The audience
learned that he had been in the hospital for four months following his
Pinto burn accident, and had returned for “about 65 major surg-
eries.” Reading from the brief for Grimshaw’s case, Wallace noted that
Grimshaw’s lawyers were claiming that Ford “deliberately and inten-
tionally . . . made a high-level corporate decision which they knew
would kill or maim a known and finite number of people.” He added,
“Now that is one extraordinary allegation.” The lawyer replied,
“Well, we had a lot of proof.”
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Soon afterward this view was corroborated by Harley Copp, a for-
mer $150,000-a-year executive engineer who had worked at Ford for
30 years. Copp observed that style, not safety, was the dominant con-
sideration in making cars at Ford and elsewhere in the industry. Engi-
neers who spoke out about safety didn’t “get that promotion” or
“salary increase.” This observation was not surprising, given the atti-
tudes of those in charge of the company. As Henry Ford II told Copp,
“this safety business is all a bunch of politics; it’s going to go away, and
we’re going to handle it in Detroit.” The Pinto, Copp asserted, was a
product of this thinking. Mike Wallace commented, “I find it difficult
to believe that top management of the Ford Motor Company is going
to sit there and say, ‘Oh, we’ll buy 2,000 deaths, 10,000 injuries,
because we want to make some money or we want to bring in a
cheaper car.’” Copp replied, “You can’t buy that?”

Herbert Misch, a 23-year veteran and vice president of environ-
mental and safety engineering at Ford, was quick to take issue with this
view. “I have never known a decision to be made to build an unsafe
product or an unsafe characteristic of a product because of cost, or for
any other reason, for that matter.” Wallace immediately challenged this
contention by noting the cost-benefit chart published in Dowie’s
“Pinto Madness.” Misch countered by saying that the value placed on
human lives was set by the government, not by Ford, and that the memo
has “been taken totally out of context, and people led to believe that
the Ford Motor Company is so callous that we wouldn’t spend eleven
dollars to save that many lives, and it’s an untruth.”

But Wallace would not let go. Did not a Ford document state that
the company would save $20.9 million by deferring the repair of the
Pinto? Were not Ford engineers told not to locate the gas tank over the
rear axle because it would cost $10 more? Had not Ford trumpeted its
Fiesta in Europe as safer because the tank was “located forward of the
rear axle to avoid spillage in the event of a collision”? And had not the
company omitted this information from the American Fiesta adver-
tisements and then taken the trouble to delete all references to gas-tank
placement from the car’s European brochure? At the end of this inter-
rogation, Misch could only answer: “Well, I—and I—I don’t know that.
And I don’t—the reasons why it was taken out.”57

Like Mike Wallace, other reporters found the Pinto matter a fas-
cinating and eminently newsworthy upperworld scandal. Indeed, as Vic-
toria Swigert and Ronald Farrell have observed, the case gained
growing notoriety. Based on a content analysis of newspaper reports,
their data show that the attention given to the Pinto’s problems esca-
lated markedly after Dowie’s article and the announcement of the
Grimshaw decision. Other changes took place as well during the Pinto
crusade; the stories not only increased in quantity but also changed in

152 CORPORATE CRIME UNDER ATTACK



quality. Early reports tended to focus on the defect in the Pinto’s gas
tank; later columns described the crash victims who were incinerated
or horribly burned. In Swigert and Farrell’s terms, harm was now
being “personalized.” These later accounts also stressed that this
harm was being done “willfully” in an effort to maximize corporate
profits, and that Ford, in denying any culpability, was “unrepentant”
for having manufactured a dangerous automobile. Ford was por-
trayed much like a conventional sociopathic criminal: hurting people
in the pursuit of money and feeling no guilt. As described by Swigert
and Farrell,

The emerging public imagery of the manufacturer was con-
firmed in media accounts of its production policies. News-
papers reported that the company was aware of the defectively
constructed fuel tank and of the death and injury that it pro-
duced. Based on a cost-benefit analysis, however, Ford chose
to continue production and sale of the vehicle. This depiction
of the corporation, along with the application of a vocabu-
lary of deviance and the personalization of harm, had the
effect of transforming a consumer problem into a crime. At
issue was no longer bad-faith sales to unwitting consumers,
but reckless violence against individuals in exchange for cor-
porate profit.58

In summary, by the time of the Ulrichs’ crash in August 1978, Ford
was under attack from Pinto victims, wary owners, a federal regula-
tory agency, consumer leaders such as Ralph Nader, and members of
the magazine, newspaper, and television media. This many-sided “cru-
sade” against the Pinto publicized the view that Ford had willingly
moved far beyond the moral boundaries that ought to constrain cor-
porate conduct.59 As Swigert and Farrell noted, a “vocabulary of
deviance”60 had been introduced. In this portrayal, Ford was not
called careless, but ruthless. Even the prospect of people tragically and
terribly burned to death could not stop their quest for profit. Something
had to be done. Perhaps, as Mark Dowie suggested, the only solution
was to do what we do with other killers: lock them up.61

A new way of describing Ford’s moral character was not the only
by-product of the Pinto crusade. Both the civil cases and the NHTSA
investigation had unearthed damning evidence, ranging from internal
company documents to crash tests. This information was now in the
public domain and being publicized by reporters who were anxious to
show that crime occurred in corporate suites, not just in city streets.
Farther, all of the anti-Pinto activity helped to create a pool of experts,
such as Harley Copp, who were willing to testify against Ford.
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It was at this point that Michael Cosentino faced the task of
assessing blame for the Ulrichs’ deaths. Though initially he did not
know much about the Pinto, he quickly learned, in the context of the
Pinto crusade, the whole story. This knowledge, along with the specifics
of the accident and the existence of a larger social and legal context
increasingly conducive to holding corporations accountable for their
misbehavior, led Cosentino to two conclusions. As a man of good con-
science, he thought that Ford had gone too far and was to blame for
the fiery crash on Highway 33. As a pragmatic elected official, he was
beginning to realize that it was indeed feasible for him to bring Ford
Motor Company into court and to make them pay for their “crime.”

BLAMING FORD

The Accident

It was a happy time, full of promise, for the Ulrich family. Judy had
just recently graduated from high school and was waiting to study inte-
rior design at a commercial college in the fall. Her sister, Lyn, was look-
ing forward to her junior year at Penn High School, where she had been
a straight-A student. And it was always a special occasion when
cousin Donna visited from Illinois. The visits offered the chance to have
fun and to share their excitement about and commitment to Chris-
tianity.62

It was past 5:30 when the three teenagers hurried out the door of
the Ulrichs’ brick ranch house. They were leaving to play volleyball at
a Baptist church located in Goshen, some 20 miles away. The tem-
perature hovered over 80 degrees, but was accompanied by a slight
breeze and few clouds. It seemed an ideal evening to ride through the
Indiana countryside.

Perhaps out of courtesy to her cousin, but more likely because she
knew what was expected of the youngest, Lyn hopped into the back seat
of her sister’s yellow Pinto. The auto was a used 1973 model, but Judy
was happy to have her first car and happy that her parents were help-
ing her with the payments as a graduation present. Once Donna had
settled into her seat, Judy was ready to drive off. The trip to Goshen
would take the girls from the small town of Osceola (where the Ulrichs
lived) toward Elkhart by way of Highway 33.

As later accounts would reveal, they made a fateful stop on their
brief journey. The gas was running low, and Judy pulled into a self-ser-
vice Checker station. When they drove away, they apparently left the
gas cap on the roof of the car.
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About a mile and a half down the road, the cap flew off the roof
and landed on the other side of the five-lane highway. Judy cautiously
made a U-turn and flipped on her four-way emergency flashers. Then
she drove back westward, slowing as the Pinto approached the lost gas
cap. It was impossible to pull completely off the road to avoid the traf-
fic because Highway 33 was bordered by an eight-inch-high curb.

Meanwhile, Robert Duggar was approaching from behind in his
Chevy van. He had just passed a police car coming in the opposite direc-
tion and equipped with radar. Quickly checking his speedometer, he was
relieved to see that he was going 50 mph, well within the posted limit
of 55 mph. Feeling the urge for a cigarette, he glanced down and
reached for his pack, which had fallen on the floor of the van. When
he looked up, he was shocked to see the Ulrichs’ Pinto only 10 feet in
front of him.

There was no time to avoid a collision. The van’s front bumper, a
thick pine board, rammed into the Pinto’s rear. Duggar immediately
smelled gasoline; an instant later the Pinto burst into flames.

Interpreting the Accident

Shortly before 6:30, state trooper Neil Graves received a call from
the dispatcher. The news was not good; there was an accident on
Highway 33, just north of Goshen. As a six-and-a-half year veteran of
the force, investigating crashes was nothing new for Graves. He had
already witnessed the aftermath of 987 accidents.
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As sociologist David Sudnow has observed, the experience of par-
ticipants in the criminal justice system leads them to gain “knowledge
of the typical manner in which offenses of given classes are commit-
ted, the social characteristics of the persons who regularly commit them,
the features of the settings in which they occur, the types of victims often
involved, and the like.”63 Offenses that coincide with this knowledge
are viewed as “normal crimes,” and the participants know how to react
when they confront such cases. The procedure is less clear, however,
when the conduct in question violates the expected parameters—for
example, when one confronts an elderly criminal.

Neil Graves’s experiences on the road had taught him that there was
a “normal” accident that resulted in loss of life, involving high speeds,
alcohol or other substance abuse, broken bodies, and substantial
damage to all vehicles involved in the crash. As he drove up Highway
33, he expected to find these circumstances.

From the beginning, however, Graves was troubled by the oddness
of this accident; certain things did not fit the normal pattern. As he
pulled onto the scene at 6:39, the firefighters had just finished extin-
guishing the Pinto’s fire. It struck Graves that this was only the third
fire he had seen in nearly 1,000 collisions, and all of those had involved
extremely high speeds. He had the difficult job of being the first to look
inside the Ulrichs’ vehicle, and found that what the bystanders suspected
was tragically true: two charred bodies were inside. For Neil Graves
it was a heart-wrenching picture that would give him nightmares in the
coming months. As he commented later, “that’s a sight indelibly
burned on my mind. I’ll never forget it for the rest of my life.”

Recovering from this initial shock, he proceeded to check the inte-
rior of the car. The water used to douse the fire had accumulated in the
front floor, but Graves noticed that it was mixed with something else.
He dipped his fingers in the liquid and took a small sample to sniff.
Then it dawned on him: he was smelling gasoline. Somewhat bewil-
dered, Graves could not understand how this could have happened. As
lab tests would reveal later, the passenger compartment had been
splashed with gasoline before the fire had ignited.

This was not the only unusual aspect of the accident. All the wit-
nesses of the crash told Graves that both vehicles were moving when
they collided and that the speed difference was at most 30 mph. They
felt that this would only be a fender-bender, but then, suddenly, the
Pinto exploded into flames.

Graves was also puzzled by the difference in the damage to each
vehicle. Duggar’s van sustained only minor dents, a pushed-in front grill,
and one cracked headlight. By contrast, the back of the Pinto had col-
lapsed like an accordion, and only the burned-out shell of the car
remained. Graves, a veteran investigator of highway wrecks, found it
hard to believe that the two vehicles had been in the same accident.
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“Consciously or subconsciously,” as Graves would later put it,
another factor was at work. Six months before that evening he had
picked up a copy of Mother Jones magazine from a newsstand. That
issue had featured Dowie’s “Pinto Madness.” In retrospect, Graves
could not say how much that article shaped his investigation of the acci-
dent. In any event, his memory would be jogged by the next day, and
the odd aspects of the accident scene would begin to make sense.

Meanwhile, Terry Shewmaker, Cosentino’s 30-year-old assistant
prosecutor, had just returned home. He was greeted with a call from
a local television station asking him about the accident. This was the
first he had heard of the tragedy, and he called the Elkhart County sher-
iff’s office to learn more. The details were disturbing: two dead, one
burned critically. Shewmaker hung up and immediately dialed his
boss at home. Because of the gravity of the case, Cosentino instructed
him to treat the accident as a potential homicide.

Struck by the horrible deaths of the three teenage girls, the local cit-
izens and media searched to assess blame. Some felt that Highway 33,
with its treacherous eight-inch curbs, was at least partially at fault.
However, when it was learned that pills, suspected to be amphetamines
(though they proved to be caffeine), were found in his Chevy van, the
local consensus was that Robert Duggar was to blame. By 4:00 on Fri-
day, the day after the accident, Duggar had been arrested on charges
of possessing an illegal drug.

On the national level, word of the Pinto burn deaths received a very
different interpretation. On Friday, while working at a part-time job
that helped make ends meet, Neil Graves repeatedly received calls. As
expected, the local media tracked him down. But this was not all; he
was also contacted by such national media sources as UPI, AP, and
CBS’s Dan Rather. These callers did not ask about the possibility of a
drugged-up driver but about the defects in an automobile. Combined
with the oddities of the accident and Dowie’s article, these questions
made Graves begin to think that the Pinto, and not Duggar, might be
to blame for the Ulrichs’ deaths the night before.

Graves’s next step was to get in touch with Mark Dowie. Dowie
retold the particulars of the “Pinto Madness” story and offered to for-
ward a reprint. He also gave Graves the names of Harley Copp, the ex-
Ford engineering executive, and Byron Bloch, a safety expert. Both
Copp and Bloch had worked against Ford in Pinto civil cases (such as
the Grimshaw trial), and Copp had appeared on the “60 Minutes” seg-
ment on the Pinto. In effect, Graves, and thus Cosentino, now belonged
to the network of people who were crusading against the Pinto.

Over the weekend, the evidence gathered at the accident site was
processed and prepared for examination. Cosentino sat down with
Graves, Shewmaker, and the rest of his staff to consider what, if any-
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thing, the prosecutor’s office should act upon. The others quickly
came to share Graves’s gut feeling—formed the night of the crash—that
this was not a normal case. When he viewed photographs of the vehi-
cles, Cosentino could not believe the disparity in the damages to the
Pinto and to the van. He was also bothered by the eyewitness testimony
indicating that this should have been just a minor crash. Most troubling
were the pictures of the dead girls; they were, as Terry Shewmaker
remarked, “incredible.” Those at the meeting could not help feeling that
no one should have to die in this way. It was clear that the case
deserved further investigation.

In the days that followed, calls and information continued to flow
into the prosecutor’s office. Lawyers with civil cases pending against
Ford for its handling of the Pinto contacted Cosentino and offered to
furnish him with damaging corporate documents. Some may have
acted out of altruism, but there was also a pragmatic motive: a crim-
inal decision against Ford would hurt the company’s chances in civil
trials and thus would bolster the lawyers’ bargaining power in out-of-
court settlements. As Cosentino noted later, his office became a “clear-
inghouse” for Pinto documents.

This information would be valuable, of course. Yet while Cosentino
was considering how to proceed, the repeated offers to share “inside”
tests and memoranda had other, perhaps more significant, effects.
For one thing, they revealed that Ford’s corporate shield had been
pierced. Cosentino would not have to start from scratch; he would have
some documents, a good idea of where to look for others within Ford,
and some confidence that the corporate giant could be forced to relin-
quish secret materials. Building a case against the company was not out
of the question; if civil lawyers could do it, then so could he.

In addition, each outside contact—whether from lawyers or from
the media—sensitized Cosentino to a way of thinking about the acci-
dent: Ford knew that the Pinto was dangerously defective, consciously
chose to place profits over safety, resisted all attempts to make the com-
pany fix the car, and showed no signs of remorse over what it had
done.64 In short, it was said, the company had gone too far. Disregarding
normal moral boundaries, it had placed its own needs above the wel-
fare of innocent citizens. For a “law and order” prosecutor, this idea
had a familiar ring and suggested a well-conditioned response: immoral
offenders should pay for their crimes.65

Thus, Cosentino became increasingly convinced that Ford was to
blame for the Ulrichs’ deaths. The abnormal aspects of the crash,
Dowie’s article, input from safety experts, internal Ford documents, and
media interest—when taken together—firmly reinforced this conclu-
sion. One issue remained, however: was it possible under Indiana
law to prosecute a corporation for the violence that resulted when it
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knowingly produced and failed to repair a hazardous consumer prod-
uct? Recently the state had revised its criminal code, which now
included an enabling statute providing for corporate criminal liability
and a statute for reckless homicide (in fact, this had become effective
41 days before the Ulrichs’ deaths on August 10, 1978). Cosentino knew
the law and felt certain that Ford could be taken to criminal court under
these statutes. To test his view, he asked his staff to research the ques-
tion. He also requested an opinion from William Conour of the Indi-
ana Prosecuting Attorney’s office, who had been involved in drafting
the reckless homicide provision. The response was unanimous: Ford
could be held criminally liable under Indiana law.

“Reckless homicide” is one of several general categories of homi-
cide that have been established by legal tradition and written into mod-
ern criminal statutes to address the wrongful taking of human life.
Unlike the charge of murder, which is considered the most serious cat-
egory of homicide and thus deserving of the harshest punishment,
the charge of reckless homicide does not require the prosecutor to prove
that the accused intended to kill anyone. It is enough to show that a
death—even if unintended—resulted from the reckless behavior of
the accused, and that a reasonable person would have known that the
behavior was life-threatening. Because Cosentino would be trying to
prove essentially that the Ulrich girls’ deaths were caused by Ford’s reck-
less choice of profits over safety—the company’s management obviously
did not intend to kill any of its customers—reckless homicide was the
most logical offense category for the prosecution to consider using
against Ford.

Scarcely two weeks after the accident, then, Cosentino was prepared
to seek a pathbreaking indictment against a major American corpo-
ration and to join the crusade against the Pinto. He was now convinced
that Ford had acted immorally, and he was fully capable of explaining
its conduct with a term—“reckless homicide”—previously reserved for
conventional criminals. With evidence and expert witnesses (such as
Bloch and Copp) available, he also knew that it was feasible to develop
a case against Ford. Finally, as mentioned above, Indiana law seemed
to offer the option of bringing the company within the reach of the crim-
inal sanction.

Yet Cosentino was, after all, a prosecutor in a conservative county.
On the brink of making legal history, he was reluctant to move too
hastily. He would put his feelings to one final test before taking on the
fourth largest corporation in the world.
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The Grand Jury

Elkhart County is located in northern Indiana just east of South
Bend and a few miles south of Interstate 80. In 1980, its population of
more than 125,000, including the city of Elkhart with about 45,000,
was composed of typical “middle Americans.” Conservatives out-
numbered liberals by more than two to one, and secular influences had
yet to erode the deep spiritual commitment of many citizens. Indeed,
because of the strong Mennonite and Amish heritage in the region, reli-
gion continued to flourish, often with a fundamentalist flavor. Elkhart
residents were proud that the county was the “mobile-home capital of
the world” and that a number of other industries were also doing well.
More than a few self-made millionaires were born, raised, and still lived
in Elkhart, and this fact was evidence enough to the local people that
in America hard work and smart entrepreneurship could still be par-
layed into success.

This context surrounded Mike Cosentino as he considered the
prospect of prosecuting Ford. As an elected official, he had to be sen-
sitive to what the public would think about this bold action. To be sure,
he was running unopposed in the upcoming November election, and
thus any political liability would not be immediate. In addition, under
Indiana law, he had the power to file charges against a defendant
without grand jury approval. But Cosentino, a conservative man, was
not comfortable about embarking on a case that would not be sup-
ported by his community both inside and outside the courtroom.

Would conservative citizens with a firm faith in capitalism believe
that Ford could be a criminal? Cosentino thought they might, but some
doubts remained. One possible solution suggested itself: to bring the
case before a grand jury. As a small sample of the community, a grand
jury could be a “sounding board,” Cosentino believed. He could pre-
sent the evidence but not try to sway the jury—as prosecutors often
do—to return an indictment. In this way the jurors would provide a
good indication of the average citizen’s feelings about criminalizing cor-
porate conduct.

Yet other considerations remained. On a general ideological level,
Cosentino was not anti–big business; he “had no burning desire to pros-
ecute Ford.” He was motivated by his belief that people in the system
have a moral obligation to play by the rules of the game. There was also
an economic element: Cosentino, then a 41-year-old father of two, was
a part-time prosecuting attorney with a salary of $23,000. The balance
of his income came from a lucrative civil practice in which he often rep-
resented corporate clients (his law partners included his retired pre-
decessor as prosecutor, C. Whitney Slabaugh, and assistant prosecutor
Terry Shewmaker). He was concerned that a time-consuming trial
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might hurt his and the firm’s income, and that attacking a corporation
might cause some accounts to seek counsel elsewhere. His partners,
however, promised to carry the load at the firm, and Cosentino was con-
fident that his civil clients would understand his actions against Ford
once he explained his reasoning. After all, he felt that in “99.9 percent”
of all cases, the criminal law should not be invoked to control business
enterprises. It was only when giant corporations—like Ford, not like
those he typically represented—had shown that they were immune to
normal regulatory and civil actions that criminal penalties should be
considered.

Perhaps the deciding factor in Cosentino’s thinking was the senti-
ment expressed by Mattie and Earl Ulrich, the parents of Judy and Lyn.
Had they opposed any further action, Cosentino says, he would have
ended the case. The Ulrichs, however, supported the idea of prosecuting
Ford and offered to help in any way possible. As deeply religious
people they were motivated less by retributive feelings than by a sense
that there must have been some higher purpose for their daughters’ fate.
Maybe the case against Ford would give meaning to their tragic loss.

With all barriers finally swept aside, Cosentino convened a six-mem-
ber grand jury to consider what action, if any, the state should take.
Word of his decision spread quickly to Ford headquarters in Dearborn,
Michigan. Three in-house lawyers were sent to inform Cosentino of the
wisdom of abandoning the course he was about to follow. Visiting him
in his Elkhart office, they allegedly threatened to halt the case through
a federal restraining order and arrogantly (in Cosentino’s opinion) dis-
missed his case as a joke that had already proceeded too far. After all,
didn’t he know who he was dealing with?

The meeting was brief, and the Ford lawyers, with their conde-
scending approach, miscalculated the situation. Mike Cosentino had
a strong will and was not about to back down from a fight. Difficult
circumstances were not new to him. Raised in a broken home by a
mother who supported the family by working as a waitress, Cosentino
worked hard to become a high school football standout. His athletic
prowess earned him a scholarship to Beloit College, where he majored
in philosophy. After a stint in the military service, he tended bar in the
evenings to help put himself through law school at the University of
Wisconsin. In 1967 he joined the law firm and prosecutorial staff of
C. Whitney Slabaugh. When Slabaugh retired, Cosentino ran for the
county prosecutor’s office on a “law and order” platform. He captured
the Republican primary by less than 100 votes; in conservative Elkhart,
this victory was tantamount to winning office.

By the time the Ford lawyers came to dissuade him from pursuing
a grand jury investigation, Mike Cosentino, the epitome of the “Amer-
ican dream,” had become a successful man. His civil practice was
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flourishing; he was a popular elected official. He was also known for
his intense, flamboyant courtroom manner. Competitive by nature, he
was proud that he had tried 25 homicide cases and had won a con-
viction in every instance. He was not pleased to be told by “slick” cor-
porate lawyers that he didn’t know what he was doing. After all, who
the hell did Ford and its lawyers think they were dealing with?66

Undaunted by Ford’s attempt to block his efforts, Cosentino
pressed on with the grand jury hearings. Again, from a desire not to
depart too radically from community norms, he tried consciously not
to manipulate the jury into indicting Ford; he would let the evidence
speak for itself. Further, any action would be directed against the
corporation as a whole. Establishing the culpability of individual
executives seemed too complex a task, especially because he considered
it unlikely that Michigan would extradite top Ford officials to Indiana.

Behind closed doors, the six jury members were shown physical evi-
dence from the crash site and internal Ford documents. Byron Bloch,
the automotive safety expert, was brought in to analyze the particu-
lars of the Ulrichs’ accident and to comment on the Ford memos
and reports. The jurors learned about Ford’s crash-testing policies from
Harley Copp, the former Ford engineering executive who was forced
to retire from the company at age 55. The company said the action was
necessary because of Copp’s excessive absenteeism; others, however,
believed he was forced out because he was too outspoken about
safety issues.

On September 6 the grand jury issued summonses to Henry Ford
II and Lee Iacocca. They wanted to hear Ford Motor Company’s side
of the story. At first the automaker hinted that it would refuse to
obey any such dictates, but through a compromise achieved a satis-
factory arrangement: Ford would send two of its engineers to explain
why the company was not culpable in its handling of the Pinto.

The grand jury did not accept Ford’s interpretation and decided that
there was enough evidence to suggest that the company was to blame
for the Ulrichs’ burn deaths. On September 13, 1978, they voted
unanimously to hand down three felony indictments against Ford for
reckless homicide.67 They decided, however, not to take any criminal
action against Robert Duggar, the driver of the Chevy van. Though he
may have been careless, eyewitness testimony confirmed that he was
not speeding, and blood tests revealed no trace of alcohol or other
drugs. Finally, the grand jury recommended that the eight-inch curbs
on Highway 33 be removed; this was done some 10 months later.

The indictment, which William Conour helped Cosentino and his
staff draft, asserted that “Ford Motor Company, a corporation,” had
caused the Ulrichs’ deaths “through the acts and omissions of its
agents acting within the scope of their authority with said corporation.”
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It charged that Ford “did recklessly design and manufacture a certain
1973 Pinto . . . in such a manner as would likely cause said automobile
to flame and burn upon rear-end impact,” permitted the Pinto “to
remain upon the highways and roadways of Elkhart County, State of
Indiana,” and “did fail to repair and modify said Pinto.” This “reck-
less disregard for the safety of other persons,” the indictment con-
cluded, led the Ulrichs to “languish and die by incineration.”68 With
these words, legal history had been made. For the first time a major
corporation in the United States had been indicted (and, ultimately,
prosecuted) on the charge of reckless homicide for making and fail-
ing to recall an allegedly defective product that resulted in a con-
sumer’s death.69

Local reaction to this news was mixed. Some Elkhart citizens sup-
ported the action; others were cynical about Cosentino’s motives. It was
suspected that indicting Ford was a publicity ploy to gain the fame he
needed to run for a higher office.

Perhaps the most common response was one of confusion. As
David “Scoop” Schreiber, a reporter for the Elkhart Truth, observed,
many people were genuinely puzzled by the action of their “law and
order” prosecutor and wondered “why Mike would do this.” Schreiber
also suggested that community outrage was diminished somewhat by
the fact that the Ulrichs lived in Osceola, which is located just over the
Elkhart line in St. Joseph’s County. The Ulrichs did not attend Elkhart
schools, were not known well by many residents, and thus in a sense
were outsiders.

Cosentino believed that public opinion was divided evenly. Neil
Graves, however, conducted an informal poll in a South Bend mall; his
numbers were 70 percent against prosecuting Ford, 30 percent in
favor. Graves also found some opposition among other state troopers,
and his superiors initially opposed the idea of assigning him to the case
full-time. Nonetheless, Cosentino and Graves were fairly confident.
Both were respected professionals, and both felt that sentiments would
change as soon as people—like the grand jury—learned the facts
about Ford’s handling of the Pinto. By their accounts, public opinion
had indeed shifted markedly in favor of the prosecution by the time the
Pinto case had ended.

On the national level, the response was quite different. Cosentino
received some hate mail decrying his action, but generally the feedback
was encouraging. The news media, recognizing that historical firsts
make good copy, flooded his office with calls and highlighted his
attack on Ford in prominently displayed stories. Those who were
already familiar with the Pinto’s problems took advantage of the sit-
uation to celebrate Cosentino’s wisdom and courage. A delighted
Ralph Nader remarked that Ford’s indictment “is going to send
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tremors through the highest levels of the executive suites throughout
the country.”70 Similarly, Mother Jones, the magazine that published
Dowie’s “Pinto Madness” story, issued a press release stating that it
“salutes the Elkhart Grand Jury for this indictment.” The magazine’s
editors, however, added this caveat:

We . . . respectfully suggest that criminal investigations be
commenced immediately on the roles played in this [Pinto
marketing] decision [by three Ford vice-presidents,] Ford
President Lee Iacocca, and Chairman of the Board Henry 
Ford II.71

Meanwhile, Ford Motor Company, stung by the news of the indict-
ments, was mobilizing its immense resources to put a stop to
Cosentino’s game plan. To be sure, Ford stood to suffer only a mini-
mal penalty from a conviction: a maximum fine of $30,000–$10,000
for each count of reckless homicide. Because Ford was a corpora-
tion, it could not, as in the case of an individual offender, be incar-
cerated. A $30,000 fine was insignificant to the fourth largest
corporation in the world. The case had other possible ramifications,
however, and Ford had reason to fear these: the use of a criminal
conviction against Ford in Pinto-related civil cases in which enor-
mous punitive damages were at stake; the loss of consumer confi-
dence resulting in declining sales; and the specter of a trial precipitating
more stringent federal safety regulations (see Chapter 5 for an extended
review of these issues). Although these points were only a matter of
speculation, the automaker did not wish to take this kind of risk.
Cosentino may have had some success in his own backyard, but now
Ford intended to hire the best legal minds available to see that this Pinto
matter was quickly put to rest.

CONCLUSION

In his best-seller Megatrends, John Naisbitt observed that “most
of the social invention occurs in just five states.” These “bellwether”
states, “again and again the places where new trends begin,” are Cal-
ifornia, Florida, Washington, Colorado, and Connecticut.72 It is not sur-
prising that Indiana does not appear on this list; the state and its
people may have many admirable qualities, but Hoosiers are not gen-
erally thought to be social trendsetters.

Yet even if Indiana is not one of the five “bellwether states” that
signal what is to come, it may be a place that tells us what has
arrived—what changes have taken hold sufficiently to penetrate deeply
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into the American social fabric. Thus, it seems significant that Ford was
indicted not in a jurisdiction that experimented constantly with new
social policy but in a community—Elkhart—that took pride in tradi-
tional values and practices. This fact suggests that the movement
against white-collar crime and, more specifically, the attack on ques-
tionable corporate conduct had reached the heart of middle America.
Social, political, and legal circumstances had combined to create the
possibility that even a Republican “law and order” prosecutor in a con-
servative county would seek—and win—an indictment against a giant
corporation. Seen in this light, the Ford Pinto case assumed importance
not merely for the legal precedent it would set, but also because it was
fundamentally a sign of the times.
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5
Getting to Trial:

The Obstacle Course Begins

Many persons told us they believed the prosecution to be
“silly”—and that was their word for it—since the maximum
potential penalty to Ford under the criminal statute was a fine
of $30,000, $10,000 per count. The Ford Motor Company,
as might be expected, disagreed with the prosecution too. It
variously labeled the prosecution bizarre, novel, destructive,
sinister, and (borrowing the criminal defendant’s old trick of
accusing the accuser) reckless. Ford never once, however,
contended that the prosecution was silly because only $30,000
was at stake.

—Michael Cosentino1

A strategic response to the landmark indictment was not long in
coming from Ford headquarters; the plan was to avert a jury trial at
all costs. To this end, Ford spared no expense; the company immedi-
ately retained Mayer, Brown, and Platt—a 185-member law firm with
its principal offices in Chicago—to develop a legal strategy by which
to quash the indictment. Roger Barrett headed a team of about 10 attor-
neys charged with primary responsibility for the case. Soon after-
ward, Ford added the prestigious national law firm of Hughes,
Hubbard, and Reed to its legal stable. Philip Lacovara, who had
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served as a Watergate prosecutor while based in the firm’s Washington
office, was among the lawyers from that firm who worked on the Pinto
indictment. It is not unusual for a corporate giant to employ outside
counsel, often called “hired guns,” for such specialized cases. As we
shall see, this was only the first of many displays of the tremendous
resources at Ford’s disposal. The pretrial legal obstacle course, which
would take the prosecution almost a year to complete, had begun.

FEARS AT FORD

As noted, Ford management was not concerned with the less-
than-daunting prospect of a $30,000 fine. The comment by Cosentino
that introduces this chapter makes a point that has been substantiated
by Brent Fisse and John Braithwaite in their book, The Impact of
Publicity on Corporate Offenders. In their chapter on the Pinto pros-
ecution, the authors note that Ford management was concerned with
both the short-term and long-term effects of standing trial in criminal
court before the entire country.

Regarding short-term financial effects, several observers have
noted that at the time of the indictment, the Pinto had just begun to
recover from a 40 percent drop in sales following the June recall.2 In
an article that appeared, ironically, just two days before the indictment,
The Wall Street Journal stated flatly that the Pinto “still threaten[ed]
to become the company’s biggest albatross since the ill-fated Edsel of
two decades ago.”3

In addition, as reporter Lee Strobel remarked, the company was
troubled by other Pinto concerns:

With the number of Pinto and Bobcat lawsuits continuing to
rise toward 50, and total damages of more than one billion
dollars being sought, Ford lawyers feared a conviction could
cause plaintiffs’ lawyers to hold out for higher civil court set-
tlements and even encourage new lawsuits. The evidence dis-
closed during a criminal trial also might be used by lawyers
in civil lawsuits to strengthen their cases if they wound up in
front of a jury.4

Fisse and Braithwaite discuss in greater depth four major long-term
effects that Ford feared with regard to a criminal trial: tarnishing the
corporate image, lowering the personal reputations of executives,
creating worry about longer-term effects on sales, and arousing con-
cern about legislative implications. Let us examine these in order.

172 CORPORATE CRIME UNDER ATTACK



First, Ford executives were clearly concerned that extended media
coverage of a homicide trial in which Ford was the defendant would
tarnish the corporate image, affecting investors’ funds and the public
trust. Considering the cumulative effect of recurrent newspaper, mag-
azine, radio, and television accounts of Pinto investigations, recalls, and
civil lawsuits (such as Grimshaw), the company regarded the coverage
of such a landmark criminal trial as potentially devastating, regardless
of the ultimate legal verdict. Ford knew that the coverage of a corpo-
rate homicide trial would be extensive, not only because of the legal
issues and implications but also because a “morality play” scenario—
an evil corporate giant pitted against grief-stricken parents and an out-
raged prosecutor—was being established. In addition, the fire of
public debate was stoked at this time by Henry Ford II’s highly pub-
licized quote: “The lawyers would shoot me for saying this, but I
think there’s some cause for the concern about the car. I don’t even lis-
ten to the cost-figures—we’ve got to fix it.”5

Second, although the Elkhart County grand jury did not return indi-
vidual indictments against any executives who were involved with
the development of the Pinto, as the company had feared, the fact
remained that corporate officers would be forced to testify at trial and
to explain internal decisions and operations under cross-examina-
tion by a criminal prosecutor. One view of this scenario was expressed
as follows:

Even though no executives were formally charged, prosecu-
tors had to present evidence that the car had been defec-
tively designed and that the corporation had been reckless in
failing to warn consumers. A corporation acts through its
executives, and so the prosecutors, in effect, would be trying
individual members of Ford management for their decisions
regarding the Pinto. Ford executives, accustomed to receiv-
ing community respect commensurate with their high social
status and lucrative salaries, cringed at such a degrading
possibility. Even if they felt they had done nothing wrong, the
idea of undergoing public interrogation and insinuations
was a humiliating thought.6

It also has been argued, however, that Ford executives actually wel-
comed the opportunity to “set the record straight” on the Pinto and
that the existence of a “one big family” attitude among those within
the Detroit auto industry made the prospect of industry-wide con-
demnation unlikely; perhaps this attitude even led to a kind of “home-
town support” for Ford employees.7 One must conclude, however, that
if Ford management had been given the choice of defending its prod-
uct and honor with the aid of attorneys in a highly publicized crimi-
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nal trial or using the skill of public relations personnel in a creative
advertising campaign, they surely would have chosen the latter.

Third, the long-term effect on sales feared by Ford was twofold:
(1) the questions raised publicly about the safety of the Pinto would
rub off on other Ford models, thus calling their safety into question,
and (2) another substantial downturn in Pinto sales would raise the
company’s fleet fuel economy average above the level required by
federal law, forcing Ford to restrict sales of its highly profitable full-
size autos. According to Fisse and Braithwaite, “Ford’s sensitivity on
[the safety] issue was particularly acute since its executives worried that
adverse publicity from the Pinto trial could trigger resistance to the new
Escort, a car essential to the company’s recovery in the 1980s.”8 As for
fuel economy, the Energy Policy and Conservation Act of 1975 had
influenced the number of larger cars that could be sold by requiring that
the average fuel economy figure for all cars sold fall within certain
guidelines. As a result, if sales of more fuel-efficient cars such as the
Pinto decreased, the company would be forced to restrict the market-
ing and sales of cars from its larger—and, at that time, more prof-
itable—lines.9

Finally, company executives feared a federal legislative response.
As one possible consequence, NHTSA might promulgate more rigor-
ous safety standards regarding rear-end collisions, which would affect
not only Ford but also its competitors. Another possibility might be
action by Congress to designate certain corporate activities influenc-
ing consumer safety as criminal violations of federal law; thus, they
would transfer the responsibility for future corporate prosecutions of
this type to federal prosecutors, who had access to much greater
resources. The implications, of course, would reach far beyond the auto-
motive industry to affect manufacturers throughout the country.

In sum, Ford was ready, willing, and able to commit its massive cor-
porate resources to the Pinto case not because of any threat posed by
the criminal penalties of the State of Indiana, but because of the num-
ber and variety of longer-term countervailing forces that could be
unleashed against the company as a result of the trial. With this pos-
sibility in mind, the officers and directors of Ford were determined nei-
ther to take any chances nor to cut any corners.

BUILDING A LOCAL TEAM

In Elkhart, the celebration over the indictment did not last long.
Although the first hurdle had been negotiated successfully, Cosentino
knew that many more obstacles would have to be overcome. Grand jury
proceedings clearly favor the prosecutor, but once the trial process
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begins, the criminal rules of procedure and evidence shift in favor of
the defendant.10 In addition, Ford’s tremendous resources would cer-
tainly be brought to bear against the tight budget and small staff of the
prosecution team. Up to this point, essentially two men, a part-time
prosecutor and his chief deputy, had furthered the prosecution against
the multinational corporate defendant.

Once the glow of the landmark indictment and the subsequent head-
lines had faded, Cosentino and Shewmaker soberly assessed the obsta-
cles created by the disparity between the economic and human resources
available to each side. This was an unfamiliar position for a prosecu-
tor, especially because many of the criminal trials in state courts
involve an indigent defendant.11 Normally the prosecutor’s office not
only has the economic advantage in budget, staff, and support services,
but it also has a head start on investigations, witness interviews, lab-
oratory analyses, and other pretrial preparations.12 In this case, how-
ever, the prosecution had far fewer resources than its corporate
opponent. As Shewmaker remarked, “Somehow we’ve got to find a way
to imitate a 100-man law firm; otherwise, we won’t stand a chance.”13

Knowing that Ford had retained at least two large firms to help the com-
pany prepare for battle, the prosecutors spent several days gathering
whatever economic and human resources they could.

On the economic side, Cosentino requested and received a $20,000
stipend from the Elkhart County Council to supplement the normal
operating budget of this office. He was pleased with the Council’s deci-
sion, especially in light of the fact that the county’s renowned mobile-
home industry had been devastated by the recession and the escalating
gas prices of the late 1970s. Yet he also knew that he would probably
have to forego an experimental crash test on a 1973 Pinto, because it
would cost approximately $10,000 and consume half his budget, and
forego certain expert witnesses, who were demanding their normal fees
of at least $750 per day. In addition to the $20,000 stipend, the pros-
ecution received a commitment from the Indiana State Police to pro-
vide the use of planes, helicopters, and crime lab facilities at no
expense. As a further means of cutting costs, Cosentino learned that
the federal government would turn over, without charge, its cache of
internal Ford documents, NHTSA films, and investigatory reports
regarding the Pinto.14

With respect to human resources, Cosentino and Shewmaker
obtained commitments from each of the following individuals within
days of the indictment:

Neil Graves. As the Indiana State trooper who was the first
investigator on the scene of the accident and a prime influence
on the decision to prosecute, Graves was assigned full-time to
the case by his state police supervisor. Throughout the case,
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he worked closely with Cosentino and the prosecutor’s chief
investigator, Billie Campbell.

William Conour. After providing early assistance in drafting
the indictment from his Prosecuting Attorney’s office in Indi-
anapolis, Conour offered further help by interpreting the
statutory language that was to be applied to a corporate
rather than a living person. As noted, Conour had been one
of the drafters of the newly revised Indiana Criminal Code.

Bruce Berner. A highly regarded criminal law professor at
nearby Valparaiso University, Berner was recommended to
Cosentino by a student law clerk working in his office. After
a series of consultations with the prosecutors, he was
appointed Special Deputy Prosecuting Attorney and given pri-
mary responsibility for the legal theories that would be
applied in the case. To assist him in this task, Berner received
a large amount of research support from a small but dedicated
group of law students at Valparaiso.

Terry Kiely. A former law professor of Shewmaker’s at DePaul
University, Kiely was a logical choice because of his expertise
in product liability and corporate governance. Like Berner, he
made a commitment to serve pro bono publico as a Special
Deputy Prosecuting Attorney. In the division of labor that was
established, Kiely handled evidentiary issues, including the cru-
cial Ford documents. A core group of law students from
DePaul also volunteered a significant amount of time in
assisting Kiely with this task.

John Ulmer. A trial attorney and close friend of Cosentino
from nearby Goshen, the hometown of two of the Ulrich
girls, Ulmer took a leave of absence from his civil practice to
volunteer his assistance with trial preparation. Ulmer was also
appointed Special Prosecuting Attorney.

A few observations may be made about this unpaid staff that
came to Elkhart to join Shewmaker’s “imitation 100-man law firm.”
First, at the time they committed themselves, these volunteers could not
have known that they would ultimately dedicate nearly 14 months of
their lives to the prosecution. (Of course, there was no possibility of
sharing in any contingency fee, because this was a criminal case.)15

Second, although the law professors and their students initially
became interested in the case because of its theoretical issues and
national implications, their academic involvement was eventually
transformed into a kind of moral commitment. According to Berner,
he and Kiely “got religion” after seeing the photographs of the deceased
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girls and then reviewing the content of Ford’s own internal docu-
ments. In Berner’s words:

Originally, of course, I got involved because of the novel
legal questions presented by the indictment. It was only after
I became involved that I saw the photographs and met the
families of the girls. It is nonetheless hard for me to separate
the motivating force of the legal issues from that of the per-
sonal aspect of the tragedy. They were at all times during the
prosecution mutually reinforcing. Part of what we were say-
ing is that a corporation like all other persons must be forced
at times to look at the very personal tragedies it causes. . . .
All I can say about the photos [of the girls at the accident
scene] was that they immediately made me ill and that I can-
not, to this day, get them out of my head.16

As a result, the volunteer prosecutors grew stronger in their resolve.
This feeling became especially important when Ford’s relentless legal
machinery and massive economic resources threatened to overwhelm
them.

Third, Cosentino made a conscious decision to keep the prosecu-
tion primarily a matter of “local talent.” Although a handful of law pro-
fessors from various parts of the country had begun to call and offer
their assistance on a part-time, long-distance basis, Cosentino decided
to limit the decision-making staff to those who had joined forces
early.17 The reasons for this decision were not provincial but practical.
The smaller-scale coordination and communication to which Cosentino
was accustomed as Elkhart County Prosecutor could not be maintained
with a rotating advisory counsel that constantly needed orientation and
updating. In addition, the case was being tried in the state court sys-
tem under the new Indiana Criminal Code, and only limited legal
information or knowledge could be gained from those unfamiliar
with Indiana law and practice. Finally, additional transportation and
telecommunication costs could have bankrupted the already strained
budget of $20,000, which had to pay for expert witnesses, preparation
of evidence, and other costs attending the trial preparation of such a
large and complex case.

A final observation concerns the diversity of backgrounds among
the individual prosecutors. As already noted, Cosentino was a con-
servative, law-and-order Republican prosecutor who counted several
corporations among his civil practice clients—hardly the type of char-
acter one would expect to be heading a case that was often associated
with liberal, “Nader-like” causes and reforms.18 On the other hand,
Berner and Kiely were law professors with liberal political and social
views and virtually no criminal trial experience. After a period of
adjustment, during which the three men struggled to overcome personal
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differences, they developed a deep mutual respect and a strong work-
ing relationship while striving toward the same goal: a conviction of
Ford on all three counts of reckless homicide. 

Although the volunteer attorneys, law professors, and students who
became such an integral part of the prosecution team may have initially
viewed their involvement as a unique opportunity to influence the
course of a landmark criminal case, the moral content of the prosecution
soon served as a binding force for everyone involved. Cosentino and
Shewmaker, who had previously attempted to express the moral out-
rage of an entire community by themselves, were now joined by a
diverse group of committed individuals. Each contributed something
different to the Herculean effort of negotiating the obstacles set up by
Ford, and each was bound to the effort by the strong sense that a moral
crusade was unfolding.

AUTOMAKERS AND LIABILITY FOR DEFECTIVE PRODUCTS:
EDGING TOWARD CRIMINAL CULPABILITY?

The [prosecution] seeks to transform an incident that tradi-
tionally is judged under the civil law into a basis for criminal
prosecution. . . . There is neither a need nor a proper basis for
this court to strain to entertain these criminal charges which
. . . are a novel and unprecedented effort to stretch the crim-
inal process to fit the allegations of a product liability case.

—from a Ford memorandum in support of its motion 
to dismiss the indictment19

As we indicated in Chapter 2, a criminal prosecution, whether
viewed from a utilitarian or a moral perspective, represents only one
means of controlling corporations outside the framework of regulatory
agencies. Indeed, private civil suits have been used far more extensively
than criminal prosecution in response to the individual and social
harm caused by business. The law of product liability deserves special
attention in this regard; the development of the law in this area has led
to an explosion of litigation between consumers and business and to
a plethora of debates concerning the social costs and benefits of safety
in modern industrial society.20

The following survey of leading civil cases in this field reveals the
role of the auto industry in the development of product liability the-
ory. This review also shows the relationship of automaker-related
cases to two goals or functions of law: the “distributive” function, in
which the law is used to remedy harm already caused by making
wrongdoers pay restitution to private citizens and/or to society in
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general, and the “reductive” function, in which the law is used to
reduce harmful behavior by deterring its from occurrence in the first
place. Implicit in our discussion is the proposition that it was consistent,
both historically and symbolically, for Ford to be the defendant in a land-
mark criminal case that extended traditional notions of corporate ille-
gality because American automakers have frequently appeared as
defendants in landmark civil cases that applied new product liability the-
ory. This discussion sets the context for understanding the significance
of this legacy of product liability as applied to the Pinto prosecution.

The problems related to product liability in the early twentieth cen-
tury are rooted in Winterbottom v. Wright,21 an English case decided
in 1842. In that case, the defendant contracted with a Postmaster
General to supply what might be considered a precursor to the auto-
mobile, a coach, and to maintain it in good condition. The plaintiff,
a hired coachman, was injured when a defective wheel collapsed while
he was making his mail deliveries. The English court held that the seller
was not liable to the coachman, for the duty to maintain the coach was
owed only to the party with whom the seller had contracted—even
though it was foreseeable that someone other than the buyer would
drive the coach. In a sense, the court extended the concept of caveat
emptor (“let the buyer beware”), substituting “employee” for “buyer”
and restricting rights of action to those with whom the defendant/man-
ufacturer had a direct contractual relationship.

As the industrialization of society and the distribution of mass-pro-
duced goods made remoteness of manufacturers from consumers the
rule rather than the exception, the result was virtually a “liability insu-
lation” for manufacturers. However, this refuge from legal responsi-
bility, which reflected the widespread nineteenth-century policy of
promoting industrial expansion and innovation at the expense of
human life and limb, was relatively short-lived in the United States. The
history of product liability law in the twentieth century records the insis-
tent efforts of American courts to displace the policy of Winterbottom
and the early cases in the United States that followed its lead.

MacPherson v. Buick Motor Company,22 decided in 1916, was
perhaps the most influential decision ever rendered on product liability.
In MacPherson, the plaintiff was thrown from his new Buick and
injured when a wooden wheel crumbled. The feisty Scotsman promptly
sued Buick for negligent inspection, even though he had purchased the
auto from a dealer and thus had no privity of contract with the man-
ufacturer. In allowing the plaintiff to recover damages from Buick, New
York Superior Court Judge Benjamin Cardozo’s opinion imposed
upon industry the legal duty not to place negligently any product
with an “imminently dangerous defect” into the stream of commerce.
Before MacPherson, the general rule of nonliability had been limited
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by only a narrow exception, which applied only when “inherently dan-
gerous products” like mislabeled drugs, adulterated foods, and faulty
explosives caused an injury.23 MacPherson opened the door to a much
broader judicial interpretation and application of negligence theory;
by 1946 every state had adopted the New York court’s reasoning and
applied it not only to automobiles but to a great variety of consumer
and industrial goods.24

In practice, however, the negligence theory had its limitations.
Foremost among them was the practical difficulty of proving the spe-
cific acts or omissions that constituted negligence on the part of the
manufacturer. This procedure frequently required the plaintiff to enter
the manufacturer’s plant, examine the production process, and pinpoint
the carelessness that led to the defect in the product.25 Considering the
time and expense involved in such a discovery process, plaintiffs’
attorneys more often than not determined that the costs and risks of
such a negligence suit outweighed the potential benefits. Thus, even
though the automotive industry’s tremendous growth led to a sharp rise
in injuries and deaths related to auto defects, a large number of poten-
tial claims went uncontested. It became clear that further development
of the law of personal injury was necessary and could be justified on
the basis of welfare economics and utilitarian morality.26 As a result,
the courts and legislatures gradually recognized two alternative theo-
ries which made it possible for a plaintiff to win his or her case with-
out the requirement of proving negligence: implied warranty and
strict liability in tort.

Implied warranty, the first of these “no fault” theories to be rec-
ognized, was grounded in contract rather than tort law. Stated simply,
this theory protected the ultimate buyer by imposing, as a matter of law,
a guarantee by the manufacturer and the seller that the product would
be reasonably suitable and safe for the general purpose for which it was
manufactured and sold.27 As a part of the codified commercial law that
was replacing the common law of contracts in the field of sales, this
protection extended a manufacturer’s liability for many kinds of
injuries and deaths caused by defective products. Under prevailing free-
dom of contract principles, however, these broad legal protections were
initially subject to disclaimer; as a result, it was common for manu-
facturers simply to waive them and/or substitute far more restrictive
warranties in their preprinted sales contract. A typical example was the
limited “90 day or 4,000 mile” warranty offered by American automak-
ers in the late 1950s. The effect of this “protection,” the concept and
language of which were developed by the Automobile Manufacturers
Association, was to waive any and all warranties implied by law and
to substitute a promise only to replace any defective parts returned by
the consumer. The “90 day or 4,000 mile” warranty, then, protected the
car and its parts—but not the driver and the passengers—from the con-
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sequences of a defect. However, in the 1960 landmark Henningsen v.
Bloomfield Motors,28 which involved a defective steering column, the
Supreme Court of New Jersey held that such attempts by an automaker
to eliminate virtually all protections and obligations other than the
replacement of defective parts were contrary to recent developments
in the law, violative of public policy, and legally void. Other states soon
followed New Jersey’s lead, and the broader protections intended by
the courts and legislatures to be embodied in implied warranty theory
were eventually restored.

The second response to the limitations of negligence theory—
and to those of implied warranty as well—was strict liability in tort.29

The theory was first sanctioned judicially for use in product liability
in Greenman v. Yuba Power Products,30 a 1963 California case
involving a defective power tool. The California Supreme Court held
that a manufacturer could be held strictly liable for any physical
injuries that were caused by “unreasonably dangerous” product
defects. The court made it clear, however, that strict liability was not
the same thing as absolute liability; that is, the fact that a defective
product caused an injury would not in itself result in an automatic
judgment. A plaintiff was required to prove that the injury-causing
defect (1) existed at the time it left the control of the manufacturer and
(2) caused the product to be not merely dangerous but unreasonably
dangerous.31 Although this theory was eventually used in product lia-
bility suits against manufacturers of a wide range of consumer and
industrial goods, it was used perhaps most consistently and most
successfully against automakers, whose products were associated
with the most frequent and most visible cause of deaths and injuries
to the public at large: highway accidents.

Although for several years the concept of “unreasonably danger-
ous” was restricted generally to mechanical or design defects that
actually caused an automobile to become involved in an accident, a fed-
eral court in the 1968 case of Larsen v. General Motors32 set a new
course for product liability law: it imposed a duty upon automakers
to design their vehicles in such a way as to prevent the aggravation of
injuries. While noting that an automaker is certainly under no duty to
design a “crash-proof” vehicle, the court held that the unfortunate real-
ities of accident statistics meant that collisions, though not preventable
by automakers, are foreseeable; therefore, a duty existed to provide not
only a means of transportation but a reasonably safe means. The rule
in this decision, often referred to as the “crashworthiness” or “enhance-
ment” doctrine, broadened the concept of “unreasonably dangerous”
and has since been applied in a clear majority of the states, including
Indiana.33

The three product liability theories just sketched—negligence,
implied warranty, and strict liability in tort—require automakers to pro-
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vide a remedy in the form of compensatory damages in the case of injury
or loss of life caused by dangerously defective products. Thus, the three
theories have provided the means by which the distributive function
of law is served in the field of product liability. In the 1980s, however,
there arose a new phenomenon in product liability law: the wide-
spread imposition of additional, punitive damages designed to punish
and deter (or reduce) market behavior that reflects a flagrant indif-
ference to public safety and welfare. In cases in which plaintiffs’
claims for punitive damages have been successful, it has generally
been shown that manufacturers, including automakers, abused their
responsibility concerning product safety in at least three ways:

1. Failing to take even the most basic steps to acquire efficient
safety information through tests, inspections, or post-
marketing monitoring.

2. Neglecting to remedy dangerous conditions known to
exist in the product and refusing to adopt feasible and
inexpensive corrective measures plainly needed in light of
the substantial risk of harm presented.

3. Misleading the public by concealing known, substantial
dangers in order to enhance the marketability of the 
product.34

While the criminal law—at least before the Pinto prosecution—had
left these kinds of marketing misconduct virtually untouched, punitive
damages were increasingly used in a quasi-criminal manner to serve the
reductive or deterrent function of law. Once again we can point to a
case involving an automaker, Grimshaw v. Ford Motor Company (see
our discussion in Chapter 4), to demonstrate the effect of new devel-
opments in product liability theory. Although the record $125 million
punitive damage award was eventually reduced on appeal, the jury’s
message to corporate boardrooms was clear: punitive damages could
and would be used to make a powerful statement that would deter cor-
porations from designing, manufacturing, and marketing potentially
dangerous products.

The movement in American law away from the insulating effect of
early contract law theory and toward the distributive and reductive
effects of strict liability theory (and, increasingly, punitive damages)
did not occur in neat, linear stages. In addition, many gray areas have
emerged in the complex field of product liability. Nonetheless, to
borrow a concept introduced in Chapter 2, the application of new lia-
bility theories to dangerously defective products reflects social and legal
developments that have edged corporations closer and closer to crim-
inal culpability in a nonregulatory context. As the first homicide pros-
ecution of a manufacturer for its business decisions regarding the
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design and marketing of a product, the Pinto case might thus be seen
as a logical and even foreseeable consequence of this historical and the-
oretical movement.

Although a prosecution like the Pinto case may have been fore-
seeable on the American legal horizon, it hardly guaranteed that the
first actual case would meet with unqualified success. It should be
remembered, however, that in landmark cases success is often judged
by different standards. In the context of a “normal” criminal trial, for
example, one in which well-established statutory provisions are applied
within a familiar factual context, a conviction is the only acceptable
measure of success.35 On the other hand, in a case that explores
uncharted legal waters, the real success is often the legitimation of the
breakthrough effort, which occurs when a court decides to recognize
and apply new legal theory, regardless of the trial verdict.36

Of course, the legitimation of new theory can be sought by either
the prosecution, the defense, or both in any particular case, and his-
tory ultimately becomes the judge of its legal significance. In the Pinto
case, it was the prosecution that sought to legitimate its theory of cor-
porate homicide in what would normally be the context of a product
liability suit and thus to write a new page in the history of corporate
criminality. The final sections of this chapter analyze the many pretrial
obstacles that faced Cosentino and his staff in their efforts to gain such
legitimacy through the Indiana judicial system.

THE INDICTMENT OF AN AMERICAN CORPORATION:
FACING THE OBSTACLES

A decision to apply the criminal process to manufacturers
whose products may be involved in an accident which results
in injury presents so major a policy question that it must, in
the first instance, be addressed by the legislature. Such an
application of the criminal law would drastically expand
common conceptions of criminal responsibility and would
wipe out the basic distinctions between civil wrongs and
criminal offenses.

The present indictment is not authorized by anything the
Indiana legislature has intended to criminalize, and the pros-
ecution of this case as a “groundbreaking” experiment vio-
lates several basic constitutional provisions.

—from a Ford memorandum in support of its 
motion to dismiss the indictment37
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For months after the grand jury had handed down the indictment,
Ford’s hired legal staffs spent considerable time and effort in attempt-
ing to avert a jury trial. Ford’s primary attack on the indictment took
the form of a comprehensive motion to dismiss, which drew upon
statutes, cases, administrative regulations, and constitutional princi-
ples at both state and federal levels. The legal obstacles created through
this motion, prepared and submitted by the giant Mayer, Brown, and
Platt law firm, generally followed two premises: first, that the indict-
ment was conceptually unsound because corporations have neither the
legal nor the physical capability of committing the crime of reckless
homicide; second, that the indictment was constitutionally flawed
because several fundamental rights afforded to corporations as persons
under the law had been denied. Either premise, if proven to the satis-
faction of the Indiana court, would have sounded the death knell for
the indictment. Like any good team of defense attorneys, Ford’s
lawyers were simply making use of every means at their disposal to get
the case thrown out of court and, even more important, out of the pub-
lic eye.

For Cosentino, Ford’s attack presented the most challenging task
of the case: to research and develop a broad base of legal support for
his corporate homicide theory that would overcome each of the pre-
trial objections raised by Ford. It was time to organize the volunteer
staff of professors and their students and put them to the test. Valparaiso’s
Berner and DePaul’s Kiely were assigned to respond to different aspects
of the conceptual and constitutional attacks on the indictment. In
the manner of any law firm with associates, they would delegate in turn
certain research responsibilities to the students who had volunteered
their time and effort. This task often caused everyone involved to
work late into the night and to travel long distances on weekends. With
DePaul in downtown Chicago, Valparaiso in rural northwest Indiana,
and Elkhart in north central Indiana, Cosentino’s coordination of
efforts and meetings became a major undertaking. Not all the students
who initially volunteered stayed on through the many months of
research, but the few who did remain received once-in-a-lifetime expe-
rience and the highest of commendations from their professors:

The students were absolutely fantastic. They were highly
motivated and were highly competent. I think an impartial
observer of the research would conclude we had the better of
it even though knowing the massive research resources Ford
had. It is hard now to know why this is so. It’s fun to talk
about people who are pure of heart having the strength of ten,
but it doesn’t help. If [our students] had been on the Ford
team, we probably would have been out-researched. It just
happens that we were lucky enough to have top-flight people
at the time.38
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The ensuing “battle of the legal memos” produced a mountain of
research that explored Ford’s conceptual and constitutional chal-
lenges. Although these lengthy legal briefs were being prepared for the
benefit of a single trial court judge at the local level in Elkhart County,
the adversaries conducted a prodigious amount of research: the numer-
ous memoranda submitted by the parties averaged nearly 50 pages per
document. In addition, the scholarship reflected in the briefs is fre-
quently outstanding. Indeed, many sections of the briefs read more like
scholarly articles than trial court memoranda. One of the advantages
often cited for our adversary system of justice is that a judge cannot
really know the strength of an argument until he or she has heard it
from lawyers who have dedicated all the powers at their disposal to its
formulation. It is clear that the adversary system was serving its pur-
pose in this sense; Ford’s and Cosentino’s staffs exchanged no fewer
than four major volleys of pretrial motions, and in the process they cre-
ated an impressive legacy of research and argumentation pertaining to
corporate criminality.

We will examine this legacy in three parts. The first section
addresses the conceptual issues attendant to corporate homicide by
(1) reviewing general common-law principles of corporate criminal lia-
bility; (2) surveying the few cases in United States history before the
Pinto case that considered criminal indictments of corporations for
homicide; and (3) analyzing specific arguments made by Ford and the
prosecution pertaining to the conceptual difficulties of applying cor-
porate homicide theory under Indiana law. The second section exam-
ines the constitutional dimensions of the case by (1) noting the
corporation’s status within the general context of constitutional pro-
tections and (2) detailing specific arguments made by the adversaries
regarding key constitutional issues. The third section concludes the
chapter by discussing the Indiana court’s final resolution of these
conceptual and constitutional challenges.

CONCEPTUAL OBSTACLES

Common Law Development of Corporate Criminal Liability:
Another View

As seen in Chapter 2, English common law stood clearly for the
proposition that a corporation could not commit a crime.39 This pol-
icy was based on both theoretical and practical premises. First, the fact
that a corporation had no mind meant that it could not entertain the
appropriate criminal intent (mens rea) required for all common-law
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crimes. Second, the absence of a physical being precluded imprisonment,
the primary punishment available under common law.

This blanket rule of nonliability for corporations, however, was
abolished relatively early in the United States. Units of local govern-
ment were among the first collective entities considered to be juristic
persons (recall Chapter 2); they also were the first juristic persons to
be held criminally responsible. The master/servant analogy was applied
to this situation: just as a master was responsible for the actions of a
servant, municipal corporations were adjudged criminally liable when
the actions of their officials (their “servants”) created a public nui-
sance—as when, for example, they failed to maintain public roads. A
subsequent and similar development was the attachment of criminal
liability to business corporations Early in the nineteenth century, pri-
vate corporations were typically chartered to fulfill public functions,
such as building or maintaining roads. They, too, were held criminally
liable for creating public nuisances if they failed to perform their
duties adequately.40

Principles that alter traditional common-law doctrine are nor-
mally assimilated quite slowly and in piecemeal fashion by state
courts, and recognition of corporate criminal liability was no excep-
tion. Even so, the final vestiges of de jure (legally sanctioned) immu-
nity for corporations from liability for common-law crimes eventually
disappeared after the corporation grew to become a dominant force in
American business and society. Virtually all prosecutions of corpora-
tions before 1900 occurred in response to nonfeasance and regulatory
offenses. The modern view that a corporation could be held account-
able for crimes of intent committed by its agents was adopted in the
1909 landmark case of New York Central Railroad v. U.S.41 In
upholding a conviction under federal laws, the U.S. Supreme Court dis-
missed the broad claim of corporate criminal immunity advanced
by the railroad:

It is true that there are some crimes which in their nature can-
not be committed by corporations. But there is a large class of
offenses . . . wherein the crime consists in purposely doing the
things prohibited by statute. In that class of crimes we see no
good reason why corporations may not be held responsible for
and charged with the knowledge and purposes of their agents,
acting within the authority conferred upon them.42

When the Supreme Court finally discredited any lingering doubts
cast by the common-law rule of nonliability, the foundation had been
laid for a wider range of corporate criminal prosecutions under both
state and federal law. Even though strict liability regulatory statutes con-
tinued to be the primary source of prosecutions, the New York Cen-
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tral decision led to a more intense examination of the relationship
between corporations and the criminal law during a period marked by
populism and a distrust of “big business,” and may have served as a
precedent for many of the corporate criminal provisions written into
later health and safety legislation.43

Even today, however, questions remain about the applicability of
certain criminal statutes—especially those requiring proof of criminal
intent—to corporations. Generally, whether a corporation is subject to
criminal liability under a given statute is determined by the nature of
the offense and the perceived legislative intent for promulgating the
law.44 The following section provides a historical survey of different
courts’ responses when confronted with the issue of corporate culpa-
bility for homicide, the most serious of all common-law crimes.

Corporate Homicide in American Courts

One writer has observed that corporate criminal liability for homi-
cide is an enigmatic concept. The ambiguity stems from two factors:
the definition of homicide and the infrequency of criminal prosecutions
against corporations for this offense.45 As we noted briefly in Chapter
2, literal readings of statutory definitions of manslaughter and reck-
less homicide have occasionally created conceptual difficulties for
judges faced with applying homicide statutes to corporate defen-
dants.46 Even so, a historical survey of corporate homicide cases indi-
cates that most of the courts that have considered the issue have
demonstrated a willingness to overcome such difficulties.

Before we review these cases, one comment is necessary. Though
we presented several of the cases in our discussion of the historical
development of corporations (see Chapter 2), we have chosen to reex-
amine them in greater detail in this chapter because of their special sig-
nificance as legal precedents cited by the prosecution and by Ford during
their crucial pretrial arguments.

Surprisingly, it appears that the first American case to recognize cor-
porate homicide was decided by a New Hampshire court 125 years
before the Ford Pinto prosecution. In B., C. and M. Railroad v. State47

an indictment was returned in 1855 against a public carrier for caus-
ing the death of a citizen through the “negligence and misconduct” of
its agents. In rejecting the defendant corporation’s argument that
“additional and onerous” liabilities would flow from such an inter-
pretation of the law, the court emphasized a corporation’s unique
ability to create hazards to the very public that had granted its exis-
tence. B., C. and M. is an early and isolated case that could hardly be
said to characterize a general recognition of the corporate homicide con-
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cept in the mid-nineteenth century. The decision deserves special
attention, however, for at least two reasons. First, it represents an early
example of judicial recognition of a social imperative justifying the
application of strong legal sanctions against corporations that created
serious and unnecessary risks to the public safety. Second, it provides
a representative example of the important historical role that railroads
played in the development of corporate criminal liability. Indeed, the
railroad industry’s “contributions” to this area of the criminal law might
be seen to parallel those that helped define and expand concepts of tort
law during the mid- to late 1800s.48

Nearly 50 years passed before another corporate homicide case was
reported in the United States. In U.S. v. Van Schaick,49 decided in 1904,
a U.S. District Court addressed one of the oldest obstacles to corporate
criminal liability: the absence of an appropriate statutory punishment.
In upholding an indictment for the death of 900 passengers caused by
the defendant corporation’s failure to make its vessel seaworthy, the court
skirted the issue of the inappropriateness of imprisonment (the only statu-
torily prescribed punishment) by suggesting that the social utility of cor-
porate homicide outweighed a legislative oversight.

A corporation can be guilty of causing death by its wrongful
act. It can with equal propriety be punished in a civil or
criminal action. It seems a more reasonable alternative that
Congress inadvertently omitted to provide a suitable pun-
ishment for the offense, when committed by a corporation,
than that it intended to give the owner immunity simply
because it happened to be a corporation.50

In 1917, New Jersey became the next state to consider the con-
ceptual issues surrounding corporate homicide. In State v. Lehigh
Valley R.R. Co.,51 while the court admitted that difficulties might
arise occasionally regarding a corporation’s liability for such specific
intent crimes as treason or murder, it distinguished the offense of
negligent homicide and upheld the indictment by stating:

A corporate aggregate may be held criminally liable for crim-
inal acts of misfeasance or nonfeasance unless there is some-
thing in the nature of the crime, the character of the
punishment prescribed therefor, or the essential ingredients
of the crime, which makes it impossible for a corporation to
be held. Involuntary manslaughter does not come within any
of these exceptions. . . . [W]e can think of no reason why it
cannot be held for the criminal consequences or its negligence
or its nonfeasance.52
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B., C. and M., Van Schaick, and Lehigh Valley all involved privately
run corporations that provided public transportation for profit. This
fact may have been a consideration in each court’s determination that
social welfare mandated the application of common-law criminal
concepts—not merely regulatory statutes—to these corporations. As
we noted in Chapter 2, however, not every prosecutor’s attempt to
obtain a corporate homicide indictment has withstood similar scrutiny
by the appellate courts. In the following two cases, indictments
returned by grand juries were quashed because of strict judicial con-
struction of statutory language. (As we shall see, Ford relied heavily
on each of these cases.)

People v. Rochester Ry. and Light Co.,53 a New York case dating
from 1909, concerned a manslaughter indictment obtained after the
“grossly improper” installation of gas devices in a home resulted in the
occupant’s death. Although the court dismissed the indictment, it did
so only because the statute defined homicide as “the killing of one
human being . . . by another,” thus manifesting legislative intent to
exclude corporate entities. While emphasizing that its decision rested
on definitional rather than policy grounds, the New York court’s
dicta indicated that there would be no inherent problems in the appli-
cation of a revised homicide statute that prohibited corporate reck-
lessness:

We have no doubt that a definition of certain forms of
manslaughter might have been formulated which would be
applicable to a corporation, and make it criminally liable for
various acts of misfeasance and nonfeasance . . . similar to that
here charged against the respondent.54

In State v. Pacific Power Co.,55 the explosion of an unattended load
of dynamite on a parked company truck caused a pedestrian’s death.
In this 1961 case, an Oregon court held similarly that a proper read-
ing of its criminal code led to the conclusion that a corporation sim-
ply could not commit manslaughter as it was then defined. The
legislative intent reflected in the wording of the statute made it clear
that only human deviations from acceptable behavior were antici-
pated. Furthermore, because the penalty for manslaughter was both a
fine and imprisonment, the court concluded that an appropriate
administration of the sanctions was impossible. As in Rochester, how-
ever, the court’s dicta expressed a sympathetic attitude toward the
increased use of corporate criminal sanctions and noted the historical
trend away from the broad immunities of the common law.

Before the Pinto case, the most recent appellate decision address-
ing the issue of corporate homicide was rendered by a New York
court in 1974, 65 years after the Rochester decision had been handed
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down in the same state. In People v. Ebasco Services, Inc.,56 two men
were killed when a cofferdam collapsed. The corporation responsible
for its installation was indicted for negligent homicide. Recalling the
court’s earlier decision in Rochester, the defendant argued that the same
reasoning should apply, preventing indictments for corporate homicide.
The Ebasco court, however, recognized the linchpin of the Rochester
decision as that court’s determination of the legislative intent behind
the homicide statute. After carefully reviewing the relevant provi-
sions of the revised New York Penal Code, the court distinguished
Rochester by pointing out three important statutory changes con-
tained in the updated Code. First, the definitional section for homicide
stated: “A person is guilty of criminally negligent homicide when,
with criminal negligence, he causes the death of another person.”57 Sec-
ond, a related explanatory provision noted: “‘Person,’ when referring
to the victim of a homicide, means a human being who has been born
and is alive.”58 Third, a general definitional section added: “‘Person’
means a human being, and where appropriate, a public or private cor-
poration.”59

Placing the indictment within this context, the court held that the
explanatory provision’s more limited definition of a “person” as a liv-
ing human being (which excluded corporations) was clearly intended
by the legislature to apply only to the victim of a homicide, and not to
the offender. Furthermore, the court observed that the only purpose of
the limitation was to exclude abortions from the definition of homi-
cide. The opinion also cited the language in Rochester that seemed to
be “inviting” the legislature to bring corporations within the statutory
purview of corporate homicide. Even though the indictment was ulti-
mately dismissed on other grounds, the Ebasco court concluded that
the broader definition of “person” applied and that the revised New
York Penal Code manifested a legislative intent to include corporations
among those persons having the capability to commit homicide.60

A survey of cases at the time of the Indiana prosecution thus did
not provide a single operative principle regarding the application of
homicide statutes to corporations. As one commentator observed:

Given the ubiquitous nature of corporations in our society,
economic and social considerations have preempted the
importance of anachronistic theories and conceptual con-
sistency. This does not, however, resolve the issue completely
since a definitive rule has yet to be produced. The absence of
both judicial consideration and legislative guidance in many
states suggests that uniform treatment regarding the com-
patibility of criminal homicide and the corporate entity must
await further development.61

190 CORPORATE CRIME UNDER ATTACK



Notably, the pretrial battles waged in the Pinto case, accompanied
by their broad economic and social implications, revived many of the
conceptual and definitional issues just discussed. The following section
analyzes the adversaries’ arguments and the Indiana court’s resolution
of these issues.

The Interpretation of Reckless Homicide in the Pinto Case

As the preceding survey indicates, the success of previous corpo-
rate homicide indictments has turned largely upon judicial interpre-
tation of relevant statutory language. The court’s approach to the
conceptual questions raised by Ford was no exception. Significantly,
the fact that Indiana’s Penal Code had been rewritten completely and
had become effective less than a year before Ford’s indictment meant
that almost no case law existed that interpreted anything about the new
reckless homicide statute, much less anything about its application to
corporations. Indeed, Ford’s attorneys had used adjectives like “novel”
and “bizarre” in their briefs to describe Cosentino’s indictment for cor-
porate homicide. Not surprisingly, the prosecution in a reply brief
reacted strongly to the choice of labels attached to the prosecution: “It
is not the prosecutor’s legal theory which is ‘novel’ or ‘bizarre.’ The
novel element instead is Ford’s alleged conduct of deliberately placing
on the nation’s highways over one million vehicles, known by it to pos-
sess an intolerably unsafe design, which would predictably and unnec-
essarily take human life.”62 In any event it was, as lawyers say, clearly
a case of first impression; the stage had been set for a lengthy battle over
the interpretation of Indiana’s new law.

Building upon conceptual arguments that were similar to those
made by corporate defendants in Rochester and Pacific Power, Ford’s
motion to dismiss attacked vigorously the prosecution’s interpretation
of Indiana’s reckless homicide statute and concluded that corporations
simply were not covered under the law. This contention elicited an
equally vigorous response from the prosecution. Cosentino and the law
professors were well aware of American judges’ predilection for weigh-
ing questions concerning any new or unusual application of criminal
statutes in favor of the accused, a tendency that reflects our society’s
deep distrust of discretionary power in the hands of law enforcement
officials. Accordingly, Berner, Kiely, and their students increased their
already hectic pace (because the fall term was in session, the students
and professors had regular class schedules) to prepare what they
hoped would be a clear and convincing line of argument showing the
applicability of the reckless homicide statute to Ford. The following
discussion presents summaries of the conceptual challenge made by Ford
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in its memoranda supporting the motion to dismiss. (The Indiana
court’s resolution of the conceptual issue will be analyzed in the final
section of this chapter.)

Ford’s first argument was grounded in its construction of Indiana’s
definition of reckless homicide, which reads: “A person who recklessly
kills another human being commits reckless homicide.”63 Asserting that
any uncertainties or ambiguities must be construed in favor of the defen-
dant, Ford contended that the plain meaning of “another” in the
statutory context was “one of the same kind.” Hence, because the vic-
tim was referred to as “another human being,” it followed that the per-
petrator of the crime must also be human.64

Ford’s second argument employed analogy in an attempt to persuade
the court that a corporation could not conceptually be a “homicidal
person” under Indiana law. Conceding for the sake of argument that
“person” as defined in the Penal Code might include corporations for
some purposes, Ford argued that certain uses of the term within the
Code led to a logical exclusion of corporations by virtue of physical—
and thus legal—impossibility:

There are numerous examples in the Criminal Code where the
legislature has used the word “person” to refer exclusively to
a human being. See, e.g., the section prohibiting rape. . . . (“A
person who knowingly or intentionally has sexual inter-
course . . .”). Thus, although corporations may generally be
covered by the definition of “persons,” there are clearly
crimes—essentially crimes of violence against other human
beings—where it is irrational to read the statutes as applying
to corporations.65

Ford’s attorneys thus concluded that just as it would be impossible for
a corporation to commit rape, neither could it commit the violent phys-
ical crime of homicide.

Knowing that the conceptual obstacle set before them was central
to their adversary’s pretrial attack, the professors quickly assigned their
best students to work with them to validate Cosentino’s application of
the reckless homicide statute against a corporate being. Personal con-
ferences led to assignments of preliminary research, the completion of
which led to more brainstorming and further research. After several
weeks and numerous drafts, the finished product was finally turned over
to Cosentino for review.

In the resulting memorandum filed in opposition to the motion to
dismiss, which Cosentino called “the finest body of legal research I have
ever been associated with,” the professors-turned-prosecutors
responded to Ford’s initial line of argument by citing two relevant sec-
tions of the Penal Code. First, they pointed out that “person” and
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“human being” were distinguished clearly in the Penal Code definitional
section:

“person” means a human being, corporation, partnership,
unincorporated association or governmental entity.

“human being” means an individual who is born and is
alive.66

Second, in perhaps its clearest statement on the matter, a separate sec-
tion of the Indiana Penal Code provided that:

A corporation, partnership, or unincorporated association
may be prosecuted for any offense; it may be convicted of any
offense only if it is proved that the offense was committed by
its agent acting within the scope of his authority.67

The memorandum then explained that the use of “another” reflected
a legislative intent to negate liability for suicide or its attempt, and it
was noted that previous judicial interpretations supported this con-
tention.68 The prosecution thus concluded that Ford’s argument was
unfounded and that a corporation could be convicted of any crime in
Indiana, providing that (1) the crime was committed by a corporate
agent and (2) the agent was, at the time, acting within the scope of his
or her authority.

The prosecutors then proceeded to dismiss summarily Ford’s sec-
ond line of argument, based on its rape analogy, by recalling the basic
characteristics of the corporation as legal fiction. Labeling as “simply
incorrect” the defendant’s premise that “person,” in the context of the
rape statute, could not include a corporation, the memorandum began
by reciting the elementary notion that a corporation was merely a legal
fiction created by law. Then, in one of the most memorable passages
contained in any of the numerous pretrial briefs, Berner and Kiely
demonstrated succinctly how Ford’s rape analogy distorted and
exploited the “fictional person” concept of the corporation as actor:

Of course, a corporation cannot itself engage in sexual inter-
course; a corporation cannot itself do anything. As it is a fic-
tional person, it can act only through its natural-person
agents. A corporation has no genitals, to be sure, but neither
does it have a trigger finger, a hand to forge a check, an arm
to extend a bribe nor mind to form an intent or to “con-
sciously disregard” the safety of others. Nevertheless, a cor-
poration is liable for all crimes of its agents acting within their
authority. The unlikelihood of corporate rape liability is
because sexual intercourse by its agents will almost always be
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outside the scope of their authority—not because the crime
is definitionally ridiculous (emphasis added by prosecu-
tion).69

CONSTITUTIONAL OBSTACLES

That a large corporation may have more substantial financial
resources is no more valid ground for depriving it of its con-
stitutional rights than is possession of greater wealth by an
individual.

—excerpt from U.S. v. Security
National Bank70

One thing very interesting about the Pinto case, which was
also very frustrating, is that the criminal process is designed
on the assumption that the comparative economic advantage
is with the prosecution. When this is untrue in a given case,
the prosecution is twice cursed—once for having fewer
resources and once for playing by rules that assume it has
more. In connection with one of their motions, Ford attorneys
were citing Gideon v. Wainwright and other Warren court
decisions extending rights to defendants, and I was struck by
the irony of it.

—Bruce Berner, Special Deputy Prosecutor71

Henry Ford II, who personally reviewed many of the legal docu-
ments before the lawyers submitted them to the court, reportedly pre-
ferred the development of constitutionally based challenges over the
kind of conceptual argument discussed above. Certainly he held this
preference because a dismissal based on well-recognized constitu-
tional principles might appear more legitimate in the public eye than
one based on mere “legal technicalities.”72 As a result, Ford attorneys
put forward several constitutional arguments in their motion to dismiss.
Any one of them, if not counteracted by Cosentino and his staff,
would have been sufficient to stop the prosecution in its tracks and
allow Ford to avoid being brought to trial. Of these arguments, two
merit special attention:73

1. Indiana’s reckless homicide statute, as applied against
automakers, was preempted by the National Traffic and
Motor Vehicle Safety Act of 1966, and thus the prosecu-
tion violated the supremacy clause of the U.S. Constitution.
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2. Indiana’s reckless homicide statute, which did not become
effective until 1977–78, was being applied to conduct
that predated it (the design, manufacture, and marketing
of the 1973 Pinto), and thus the prosecution violated the
ex post facto clauses of the Indiana and U.S. Constitutions.

We have chosen to examine these arguments in detail for two rea-
sons. First, they were considered by most observers to represent the
strongest of all the pretrial arguments made by Ford and thus were sub-
jected to comprehensive and rigorous analyses by the adversaries
(and, in time, by the Indiana court). Second, even though the court ulti-
mately dismissed each of Ford’s pretrial objections, these two partic-
ular arguments resurfaced during the trial and presented Cosentino
again with serious legal obstacles, as we shall see in Chapter 6. The fol-
lowing two sections present summaries of these constitutional chal-
lenges and the prosecution’s rebuttal argument.74 (The Indiana court’s
resolution of the constitutional issues will be analyzed in the final sec-
tion of this chapter.)

The Supremacy Clause: The Power to Regulate

The first argument developed by Ford’s legal counsel was grounded
in the supremacy clause of the U.S. Constitution, Article VI, clause 2,
which provides:

This Constitution, and the Laws of the United States which
shall be made in pursuance thereof . . . shall be the supreme
law of the Land; and the Judges in every State shall be bound
thereby, anything in the Constitution or Laws of any State to
the Contrary notwithstanding.

Ford argued that by passing the National Traffic and Motor Vehi-
cle Safety Act (referred to hereinafter as The Safety Act), which estab-
lished a federal system to regulate safety in automotive design,
manufacture, and modification, Congress intended to preempt any
application of state criminal laws in the same field.75 Ford asserted that
the principles of preemption under the supremacy clause prevailed not
only when there was an express conflict between a federal statute
and a state law but whenever Congress had chosen to regulate any field
comprehensively. U.S. Supreme Court cases old and new (a landmark
1824 decision, Gibbons v. Ogden,76 and an influential 1977 case,
Jones v. Rath Packing Co.77) were cited to support the conclusion
that even when state law shares a common policy with a federal
statute, prohibits conduct similar to that enjoined by federal law, or
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is not preempted completely by federal legislation, it must give way
“whenever Congress has comprehensively occupied a field, as it has in
the area of safety-related regulation of automotive design and manu-
facture.”78

After reviewing several provisions of the Safety Act, Ford contended
that “Congress not only devised a network of mechanisms to develop,
implement, and enforce safety standards, but it also specified the
appropriate penalties if the provisions are violated: civil penalties
only.”79 An extensive review of the legislative history behind the Safety
Act, Ford continued, indicated that Congress had intended to preserve
only state civil actions based on product liability theory and not state
criminal action.80 Under our system of federalism, Ford seemed to be
saying, the buck must stop somewhere; Congress, under the authority
of the supremacy clause, had decided that the responsibility for regu-
lating auto safety must both begin and end at the federal level.

Ford concluded its preemption argument by warning of the poten-
tially dire consequences should a state criminal jury be allowed to judge
the safety of an automobile:

An automobile manufacturer cannot, as a practical matter,
produce an automobile according to two sets of standards, one
established by the federal agency, and the other constructed
by a state criminal jury. Even more clearly, any automobile
manufacturer cannot be forced to confront 51 different sets
of standards—since Indiana has no greater power in this
field than any of the other 49 states.81

This first constitutional obstacle initially caused significant concern
among the prosecution staff. Had the balance of power under our sys-
tem of federalism shifted so as to eliminate the possibility that an indi-
vidual state might use its criminal justice resources to prosecute a
wayward corporation? After conducting their own research, how-
ever, Berner and Kiely were convinced that Ford’s preemption arguments
were not nearly as problematic as they had appeared initially. The pros-
ecution’s first response to Ford was that the indictment represented a
constitutionally sound example of a state’s broad police powers to enact
criminal laws protecting the health, safety, and welfare of its citizens.
While asserting that such authority vested by the police powers is
reserved to the states under the Tenth Amendment and is fundamen-
tal to our system of federalism, the prosecution emphasized that the
reckless homicide statute was not a regulatory measure but simply a
traditional part of Indiana’s criminal statutory scheme. No conflict
existed between the statute and the Safety Act because no precedent
could be found for the proposition that Congress had ever intended to
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preempt a state’s prerogative under its police powers to enact and
enforce a general statutory system of criminal law.

Like Ford’s attorneys, Berner and Kiely drew upon old and new
precedents to support their propositions. Citing, as Ford had, Gibbons
v. Ogden, the prosecution argued that the 1824 landmark could be read
to suggest that the preemption doctrine applies only when the federal
regulatory scheme is so pervasive that it is reasonable to assume that
Congress intended to leave no room for state regulation. A more
recent case, which confirmed this interpretation for the prosecution,
was Raymond Motors v. Rice,82 a 1978 Supreme Court decision that
considered a preemption challenge to a state highway regulation. A par-
ticularly salient part of this decision, quoted by the prosecution, stated
that

the Court has been most reluctant to invalidate . . . “state leg-
islation in the field of safety where the propriety of local reg-
ulation has been long recognized.” . . . In no field has this
deference to state regulation been greater than that of high-
way safety regulation. . . . Thus, those who would challenge
state regulations said to promote highway safety must over-
come a “strong presumption of validity.”83

The prosecution’s memorandum then noted that Ford had been
unable to cite even a single case in which a traditional, general crim-
inal statute was found to have been preempted by a federal regulatory
scheme.84 After several cases were cited to support the view that the
courts have long been reluctant to preempt a state’s general criminal
law, this line of reasoning concluded with an analogy based on federal
labor laws:

If the State of Indiana enacted a criminal law which made it
an offense for employees to engage in violence on a strike site
so as to interfere with the right to picket, such a statute may
be considered to be in direct conflict with federal labor laws
and be deemed preempted. However, if the State chose to pros-
ecute such individuals under State assault and battery pro-
visions, clearly there would be authority to do so without
reference to the federal regulatory scheme. The State’s right
to prosecute the Ford Motor Company for its reckless behav-
ior resulting in the death of three persons within its borders
is equally obvious, regardless of the provisions of the federal
regulatory scheme created by the Traffic Safety Act.85

The prosecution responded to Ford’s other argument, the unde-
sirability of the “multiple standards” that might result from allowing
criminal juries to consider automotive safety, by noting how that
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issue had been addressed in civil product liability cases. After observ-
ing that the federal guidelines in the Safety Act were intended to
establish minimum standards only, the prosecution tersely cited the fol-
lowing passage from Turner v. General Motors,86 a 1974 civil case that
rejected essentially the same argument when raised by another
automaker:

The danger that juries will arrive at conflicting conclusions
is a hazard every manufacturer who distributes nationally
runs. The complex, technical questions facing juries, aided by
expert testimony, cannot be more difficult than the question
in such fields as medical malpractice. Finally, the argument
that a single jury verdict may have profound consequences dis-
rupting an essential industry has been characterized as con-
tending that the desirability of immunity from liability is
directly proportional to the magnitude of the risk created.
(emphasis added by prosecution).87

In a subsequent brief, which perhaps showed the “battle-readiness”
they had developed, the prosecution chided Ford for what they termed
its “Chicken Little” arguments pertaining to the potential negative con-
sequences of a corporate homicide trial to manufacturers generally:

If this prosecution proceeds, the national economy will not
crumble, international trade will not collapse, and the sky will
not fall. What will happen—and Ford knows it—is that a jury
may find it guilty of the reckless homicide of Judy, Donna and
Lyn Ulrich.88

The Ex Post Facto Clause: A Question of Timing

In what Cosentino and his legal team considered the strongest
challenge to the indictment, Ford’s motion to dismiss charged that the
reckless homicide statute as applied to the facts of this case violated
the ex post facto clauses of the Indiana and United States Constitu-
tions.89 In the words of the U.S. Supreme Court, this Fifth Amendment
provision was designed to protect against “imposed punishment for past
conduct [which was] lawful at the time it was engaged in.”90 Similarly,
Ford noted, in a 1931 case the Indiana Supreme Court had given
clear expression to this prohibition when it wrote:

An ex post facto law is a legislative act relating to criminal
matters retroactive in its operation, which alters the situation
of an accused to his disadvantage, or deprives him of some
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lawful protection to which he is entitled, as a law which
imposes a punishment for an act which was not punishable
when it was committed.91

In contrast to Ford’s preemption argument, which was based on the
supremacy clause’s limitation of “states’ rights” under our federalist
system, the second challenge was rooted in the Bill of Rights, which pro-
tects against potential abuses of state and federal criminal laws. Ford’s
factual basis for this argument centered on a comparison of two cru-
cial dates: first, the date when the reckless homicide statute became
effective and, second, the date when the alleged criminal conduct
actually occurred. Regarding the first date, it should be recalled that
Indiana’s Criminal Code had been rewritten recently. As a result, lia-
bility for homicide caused by reckless acts did not take effect under the
new Code until October 1, 1977. Not until 10 months later, on July 1,
1978, was the statute amended to impose liability for homicides
caused by reckless omissions as well. Ford directed the court’s atten-
tion to language in the indictment that charged that the defendant had
recklessly designed and manufactured the 1973 Pinto in which the girls
died on August 10, 1978; the company pointed out that its conduct con-
cerning these business operations must have occurred before late
1972, when the car was first marketed. Hence, more than four years
had elapsed between Ford’s designing and manufacturing of the 1973
Pinto and the Indiana legislature’s passage of the reckless homicide
statute. Ford concluded that even if the prosecution could prove reck-
lessness on the part of the company, the retroactive application of the
reckless homicide statute was barred by ex post facto principles. For
this reason, Ford concluded confidently, “the entire indictment must
be dismissed.”

Again, for Cosentino and his research staff of professors and stu-
dents, no other pretrial obstacle created as much concern as Ford’s ex
post facto challenge. There was certainly no question that the design,
manufacture, and marketing of 1973 Pintos had occurred years before
1977, when the revised reckless homicide statute had taken effect. Yet
the accident and the deaths had not occurred until after the effective
date of the law: Might this fact be taken into account in order to resolve
the ex post facto dilemma?

After spending considerable time on this crucial issue, Professor
Berner devised two lines of attack for the prosecution. The first con-
cerned establishing the date of the offense. The prosecution disagreed
with the premise that the criminal conduct occurred before 1973.
Berner contended that the date of the completion of the offense—not
the date of the initial steps in the commission of a crime—determine
whether ex post facto provisions have been violated.92 Maintaining that
homicide in Indiana is committed as of the date of the victim’s death,
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the prosecution cited passages from two Indiana cases to illustrate this
point:

A homicide consists not only of striking the final blow which
produced the death, but is not complete until the victim has
died [sic].93

* * *

The crime we are talking about [homicide] is a composite one.
The stroke does not make the crime. The death does not
make the crime. It is the composition of the two.94

To lend further support to this proposition, it was noted that the
statute of limitations for homicides in Indiana begins to run on the date
of death, not at the time the causative act was committed. Hence,
because Ford could not possibly have been prosecuted for homicide
until after the girls died, the prosecution concluded that no ex post facto
violation had occurred.95

Berner introduced his second line of attack by drawing attention
to the language used in the indictment. As noted previously, Ford
had been charged specifically in the indictment with both reckless
acts and omissions. Whereas Ford in its argument had emphasized the
affirmative acts of designing and manufacturing the 1973 Pinto, the
prosecution reminded the court that the defendant’s omissions—
regarding its duty either to repair the vehicle or to warn its owners—
constituted important elements of the offense. Although the reckless
homicide statute was amended later to include omissions as well as acts,
the deaths of the Ulrich girls occurred even after the amended statute
took effect—albeit by only 41 days (July 1 to August 10). The prose-
cution then followed the citation of numerous cases with the statement,
“It is universally recognized that when a defendant acts over a period
of time, a relevant criminal statute enacted or amended to the defen-
dant’s detriment presents no ex post facto problem.”96 (To provide fur-
ther support, it was noted that Indiana courts had followed this same
line of reasoning only recently in rejecting ex post facto challenges to
its new habitual offender law.) The prosecution thus concluded that
once any actionable act or omission was shown to have postdated a
criminal statute, all of the defendant’s prior acts and omissions could
be considered by the court without offending either the Indiana or the
United States Constitution.

Before presenting how the Indiana court resolved the conceptual
and Constitutional issues discussed above, we examine in the follow-
ing section another, somewhat broader, issue that was debated during
the pretrial stage by lawyers and nonlawyers alike: Were there any other
features of Indiana law that encouraged Ford’s prosecution?
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CORPORATE HOMICIDE AND THE DISTRIBUTIVE

AND REDUCTIVE FUNCTIONS OF LAW

Traditionally, the social control of corporations has been primar-
ily a function of civil cases and administrative action, not of the crim-
inal law. According to Christopher Stone, although the first question
asked about measures to control operations is often “How well do the
measures work?,” a more functional inquiry would be “What are the
measures trying to accomplish?” As Stone has observed (and as noted
earlier in this chapter), the law generally seeks to accomplish one or
both of two divergent but not mutually exclusive goals:

One goal is fundamentally distributive. When losses occur in soci-
ety, the law aims to distribute them fairly and reasonably. . . . [I]f
a car does not perform as adequately as the purchaser was
given fair reason to believe it would, the law, as an ideal, aims
to place the unanticipated repair bills on the company’s
doorstep, rather than the purchaser’s.

But while making a corporation pay damages to persons it has
injured is an important goal of the law, it is, in one sense, a
secondary goal. A person who has received a cash settle-
ment for the loss of his vision or his limbs has not really been,
as the law is fond of saying, “made whole.”

Thus, what we should expect of law, as a more primary goal,
is that it reduce . . . the incidence of harmful behavior in the
first place. This is what we might call its reductive goal.97

What Stone terms the distributive goal is furthered through the
application of civil law and its remedies, particularly compensatory
damages. Except in states that provide for compensation to victims of
crime in narrowly defined circumstances, the criminal justice system is
simply not designed to accomplish the distributive goal of law.98 The
reductive goal, on the other hand, may be promoted by either criminal
or civil sanctions. In the criminal justice system this goal is furthered
through the deterrent effect of criminal penalties. On the civil side, a pri-
mary means by which to reduce or deter egregiously harmful corporate
behavior in the future is through court-awarded punitive damages.99

Although punitive damages are imposed far less frequently than com-
pensatory damages, the years leading up to the Indiana prosecution saw
a marked increase in the use of punitive damages to serve the quasi-crim-
inal function of deterrence.100 Indeed, many of the numerous Pinto
civil cases brought in various states involved claims for both compen-
satory and punitive damages. As observed previously in this chapter and
in Chapter 4, Grimshaw was the most notable of these cases.101
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Criminal penalties, which normally take the form of monetary
fines when applied to corporations,102 and punitive damages, imposed
in civil cases only when a defendant’s behavior is alleged to have been
“reckless” or “willful and wanton,” serve a similar function in fur-
thering the reductive goal. What then is the essential difference between
civil and criminal law in terms of application? An increasing number
of legal scholars perceive the distinction as primarily economic.103

An important aspect of this school of thought has recently been sum-
marized as follows:

The cost of criminal litigation is borne by the state; that of civil
litigation by the private citizen. Thus, the “morality or
immorality of proscribed conduct has little to do with whether
the law labels the conduct criminal or leaves enforcement in
private hands. . . .” In some instances, the potential award to
the litigant is assumed incentive enough to motivate civil
action against an offender; in others, the benefits of private
litigation are outweighed by the cost of such proceedings. In
order to ensure punitive action against rule violators, these lat-
ter instances have been “socialized” through the use of crim-
inal law. From this perspective, then, the application of
criminal codes to corporate misconduct is largely a matter of
administrative efficiency.104

This viewpoint is presented here because it relates directly to one
of the most critical and most common questions that was raised in the
aftermath of the indictment: Would corporate criminal prosecutions
of this type, funded by tax dollars, contribute anything to the public
interest when better-developed and less burdensome theories are avail-
able on the civil side in the form of product liability suits? Putting aside
for the moment all consideration of the moral nature of the case, the
economic pragmatists must answer “yes.” The reasoning is as follows.
Normally, when a person dies or is injured as a result of a defective
product, the civil law provides incentive for private litigation, and the
law is set in motion toward its distributive goals (via compensatory
damages) or, if flagrant misbehavior is involved, toward its distribu-
tive and reductive goals (via compensatory and punitive damages).
These results, however, assume that legally recognized causes of action
and appropriate remedies are readily available to facilitate each goal.
But, what happens if the law effectively denies the plaintiff access to
an appropriate civil remedy? This is exactly what occurred in the
Pinto case. Because a just and adequate legal remedy was unavailable
under state law, the criminal prosecution represented the only mean-
ingful legal response. For reasons that will be discussed below, Indi-
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ana law essentially foreclosed the civil alternatives that one would
expect to be available to product liability plaintiffs, namely, compen-
satory and punitive damages.

As a result, the burden of “seeking justice” shifted to state author-
ities because there was no practical way for the surviving parents to pur-
sue either the distributive or the reductive goals through civil remedies.105

The absence of civil remedies, then, along with the willingness of a res-
olute state prosecutor to take on the case, distinguish the legal response
to the accident in Indiana from the preceding responses to Pinto cases
elsewhere, including Grimshaw.106 Paradoxically, the fact that the three
girls were killed rather than injured created the barrier to civil remedies.
Under Indiana’s wrongful death statutes,107 surviving parents may
recover damages only for the pecuniary interest in their child’s life, which
is measured by “the value of the child’s services from the time of
[death] until he would have attained his majority, less his support and
maintenance.”108 Because the Ulrich girls were 18 or nearly 18 (the age
of majority in Indiana), any compensatory damages awarded would have
been speculative and nominal. In addition, a long line of Indiana cases
has held that neither the pain and suffering of the deceased, nor the men-
tal anguish, grief, sorrow, or loss of happiness suffered by the next of
kin are recoverable.109

Finally, and most important, a 1978 Indiana decision had reaffirmed
an early policy decision by the Indiana Supreme Court and made it clear
that Ford could not have been subjected to punitive damages for the
wrongful deaths of the girls.110 This is a crucial point, because it is
through the imposition of punitive damages that reckless business
behavior has been increasingly sanctioned and deterred.111 In the light
of such firmly entrenched limitations on civil remedies—especially
the fact that Ford would not have had to pay the Ulrichs any punitive
damages—Cosentino remarked that “the criminal prosecution truly
serve[d] as the sole opportunity for the people of Indiana to express
their outrage, to punish the defendant for the death[s] of these girls and
to deter this defendant and others from like recklessness in the
future.”112 Notably, this gap in Indiana’s civil remedies was used by the
prosecutors in their legal brief to develop a powerful justification—
based on sound social policy principles—for taking Ford to trial.

Thus, the legal gap afforded virtual civil immunity to defendants
who may have recklessly caused the death of persons who were young,
unmarried, and without careers. This situation recalls the period in nine-
teenth-century America when tort actions were considered “personal”;
any right to file suit died along with the victim. Because the damages
caused by a wrongful death were difficult to measure and because courts
were reluctant to impose a “pensioner role” upon businesses, especially
railroads, during their growth years, it practically became “more
profitable for the defendant to kill the plaintiff than to scratch him.”113
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Although the law has progressed far enough to eliminate this type of
injustice in most instances, exceptions remain in which private civil
actions are rendered virtually impotent, as in the Pinto case. If the severe
restrictions discussed above were limited to the State of Indiana, per-
haps because of quirks or loopholes in its statutory and case law, the
mobilization of the Elkhart County prosecutor’s forces might be
viewed simply as an isolated attempt to fill an unusual void left by one
state’s legal legacy. Yet a review of the law at the state and federal lev-
els indicated that at the time of Ford’s prosecution there were no mean-
ingful legal alternatives to the kind of response elicited from Indiana
authorities by the perceived recklessness of Ford’s behavior: the appli-
cation of the state’s general criminal laws to a corporate entity.

Viewed in this light, the corporate homicide prosecution led by
Cosentino served to provide a striking example of one state’s response
to the conflict created by the law’s desire to achieve its reductive goal
and the inability of the existing civil process to carry it out.114 Cosentino
once said that a criminal prosecution would probably be appropriate
in “no more than one percent” of all cases where corporations caused
harm and only when other sanctions proved ineffective. It was clear,
however, that he and his staff could not have been any more convinced
of its appropriateness than they were in the Pinto case.

One final observation: In the context of this dichotomy between the
civil and the criminal law, the reactions and motivations of the Ulrich
girls’ families were not overlooked. According to Berner, “The Ulrichs
immediately and unreservedly supported Mike Cosentino’s effort to
bring the criminal prosecution. One could make all sorts of guesses as
to what would lead them to do that; my own personal feeling is that
they were extremely decent people with a very powerful sense of right
and wrong and were persuaded Ford was wrong.”115 With this com-
ment in mind, as the Indiana court continued to examine the legal argu-
ments for and against holding the trial and as a final decision drew near,
it is clear that the status of insurance, punitive damages, and other eco-
nomic legislation in Indiana did not tell the whole story. Cosentino
knew that he was not only responding to the systemic limitations of civil
law in Indiana; he was also representing the moral conscience of the
Ulrich families and their communities.
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CONCLUSION: CLOSING THE DEBATE

Nearly five months had passed since the tragedy on U.S. Highway
33; nearly four months since the grand jury’s indictment of Ford. In the
meantime, amid the flurry of research and the proliferation of mem-
oranda, 1978 had passed into history. With the new year came the
retirement of Judge Charles E. Hughes, the nearly 70-year-old Elkhart
Superior Court judge who had had the responsibility for handling
the Pinto case from the beginning. After having convened the grand jury,
issued the warrant, and allowed the parties a generous period in
which to prepare their pretrial arguments, Hughes was due to retire on
January 1, a date that had been set before his involvement in the
case. Slated to succeed the highly respected Hughes was Donald W.
Jones, a former Elkhart Court judge who had been elected to the
Superior Court judgeship in November 1978. The youthful Jones,
who had launched his legal career as a public defender, took over with
a reputation as a thorough researcher and an excellent communicator.
Because the adversaries’ final memoranda in support of their positions
had just been filed in the Superior Court, Jones would have no grace
period in which to cut his new judicial teeth on less exceptional and
lower-profile legal disputes. Instead he would be faced immediately with
making a pretrial decision that would be reported across the country
by the news correspondents who were now standing vigil at the
Elkhart County courthouse.

Judge Jones heard two hours of oral arguments, during which
Ford (represented primarily by Roger Barrett of Mayer, Brown, and
Platt) and the prosecution (represented by Cosentino, Berner, and
Kiely) summarized the legal positions stated in their briefs. The judge
spent the remainder of January 1979 studying the many issues that had
been raised by the motion to dismiss. Meanwhile, the adversaries
waited eagerly for some sign that a decision had been reached. The
members of the prosecution team felt highly vulnerable because they
knew that Judge Jones could throw the case out of court at any time
if he was persuaded by any one of Ford’s numerous arguments.116

Considering the thousands of hours that had been donated to the
cause over the past four months, the lawyers, professors, and students
found this possibility too painful even to consider.

On the other hand, the Ford staff was disconcerted by the idea that
the multinational company might actually be forced to stand trial for
three counts of reckless homicide. The possibility of a trial must have
appeared significantly more real than it had several months earlier.
Before the indictment, according to both Cosentino and Berner, Ford
representatives privately seemed “amused” by the prosecution’s cor-
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porate homicide theory, although they were by no means unconcerned
that it had been brought to bear against their company.117 Nonetheless,
the legal staff that the company had amassed in preparing its full-scale
attack on the indictment made it perfectly clear that the case was no
longer “amusing” to Ford management, if indeed it ever had been.

On Friday afternoon, February 2, 1979, the main courtroom in the
Elkhart County courthouse was alive with nervous, speculative con-
versation from the standing-room-only crowd of lawyers, reporters, stu-
dents, business people, and other spectators. When Judge Jones made
his entrance at 1:00 P.M., the conversational din was replaced by a tense,
anticipatory silence. Almost six months had passed since the Ulrich girls’
deaths, and the fate of Ford’s motion to dismiss and Cosentino’s pros-
ecutorial response would be revealed at last by the newly elected
Superior Court judge.

Jones did not prolong the tension. “There are substantial factors
in this case for which there are no precedents in law,” he began, giv-
ing no clue as to how he planned to rule. Shortly after, with an abrupt-
ness that surprised those in attendance, Jones looked up from his
prepared text and tersely announced his decision: “The indictment is
sufficient; I therefore deny the motion to dismiss.”

The sense of relief could be both seen and heard throughout the
courtroom as Cosentino and his staff congratulated one another,
reporters raced toward the prosecution’s table or the lobby telephones,
and spectators renewed their animated conversations. Only the attor-
neys for Ford and the company representatives from Detroit failed to
exhibit signs of any relief as they picked up copies of Jones’s 20-page
written opinion, packed their briefcases, and prepared to leave.

Just outside the courtroom doors, television reporters were prepared
to obtain statements from the principals. Cosentino, glowing in the
aftermath of the decision, was brief but enthusiastic: “The court has
justified our position. As far as the law is concerned, a corporation can
be indicted for homicide. . . . We’re over our major hurdle.”

Earl and Mattie Ulrich, whose privacy prosecution staff members
had guarded closely at their request, agreed reluctantly to give the press
a short statement. “There comes a day of reckoning,” the father of Judy
and Lyn told the hushed crowd quietly but dramatically, “and I think
that day of reckoning is here.”

Roger Barrett, showing obvious concern and frustration at his
failure to thwart the prosecution’s case before trial, would only state
the obvious—“I’m disappointed, naturally”—before he hurried to
lead the phalanx of lawyers from Ford and from Mayer, Brown, and
Platt out of the building.118

In light of his written opinion, Judge Jones had little difficulty in
disposing of Ford’s contention that conceptually it was impossible for
a corporation to commit reckless homicide under Indiana law. In
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rejecting this argument, Jones paid particular attention to three factors.
First, he acknowledged that in Indiana the traditional doctrine of
corporate criminal immunity had eroded gradually; this legal devel-
opment, the prosecution had argued, was consistent with the histori-
cal trend nationwide. Second, the judge relied on the New York court’s
reasoning in People v. Ebasco Services,119 the country’s most recent
precedent on corporate homicide. After reviewing the similarities
between New York’s and Indiana’s reckless homicide statutes, Jones
drew support from the Ebasco court’s opinion for his own conclusion
that a business corporation could be considered capable of committing
homicide: “In construing whether the corporation could be charged
with criminal liability the [New York] Court, by way of dicta, stated
that while a corporation could not be a victim of a homicide, there was
no manifest impropriety in applying the broader definition of person
to a corporation with regard to the commission of a homicide.”120

Third, and most important, Jones was persuaded by the clear expres-
sion of legislative intent in the Indiana Criminal Code section that
stated, “A corporation, partnership or unincorporated association
may be prosecuted for any offense” (emphasis added).121 Although he
reminded the parties that a corporate conviction could be obtained
“only if it is proved that the offense was committed by its agents act-
ing within the scope of [their] authority,” Jones concluded that the Indi-
ana legislature had never intended to grant corporations blanket
immunity from criminal prosecution, even for reckless homicide.122 As
a result, the conceptual foundation of the prosecution—that a corpo-
ration could be punished for the violent crime of reckless homicide—
had received new life after a long burial in a handful of all-but-forgotten
cases.

By contrast, the constitutional challenges raised by Ford were not
as easily dismissed by Jones. No fewer than 16 of the 20 pages in his
opinion were dedicated to the constitutional matters so thoroughly
researched and argued by the adversaries. In the following discussion
of Judge Jones’s resolution of Ford’s preemption and ex post facto chal-
lenges, it is clear that although Cosentino had been given the right to
proceed to trial, his victory was not absolute. Although Jones concluded
unequivocally that the prosecution was standing on firm theoretical
ground, his opinion also showed that a handful of obstacles remained,
which Ford could use to restrict Cosentino’s options at trial.

In ruling that the application of Indiana’s reckless homicide law was
not preempted by federal auto safety laws, Jones relied on guidelines
established in Perez v. Campbell,123 a 1971 U.S. Supreme Court deci-
sion. In that case, the Court indicated that questions concerning
potentially overlapping state and federal laws were to be resolved
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through the use of a two-tier inquiry: Did a review of the construction
and operation of the two statutes indicate that they served substantially
common purposes? If so, did there appear in the federal law a “clear
and manifest” intent by Congress to supersede the state’s police pow-
ers?124 Only if the answer to both inquiries was “yes” could a state law
be considered to have been preempted by federal law and thus declared
unconstitutional.

In reviewing the purposes of the two laws alleged by Ford to be con-
flicting, Jones followed the guidelines laid out in Perez. After noting
that the law places the burden of proving any constitutional conflicts
on the party that makes the challenge (Ford), Jones described the
essential purpose of the National Highway Traffic and Motor Vehicle
Safety Act by citing a concise statement from Chrysler Corporation v.
Tofany,125 an influential 1969 precedent that had considered another
preemption challenge involving the Safety Act: “The express purpose
of the [Safety Act] . . . is the reduction of traffic accidents.”126 Jones
then agreed with the prosecution that the case was preceding under the
general criminal code of Indiana and not under any automobile regu-
latory scheme. In contrast to the purpose of the Safety Act, which was
to reduce the number and seriousness of traffic accidents by regulat-
ing auto safety standards (as well as other traffic-related factors),
Indiana’s reckless homicide laws were designed to serve the tradi-
tional goals of virtually any homicide statute: deterrence and retribu-
tion. The fact that the alleged criminal behavior in this case happened
to involve auto safety, Jones concluded, did not prevent the State of Indi-
ana from enforcing its criminal laws in order to achieve these ends.

The negative answer to the first inquiry in Perez’s two-tier test made
the second inquiry moot. Jones’s opinion, however, went on to note that
historically the courts have given a strong presumption of constitutional
validity to the exercise of a state’s police power (the authority that is
granted to each state under our system of federalism to protect the gen-
eral health, safety, and welfare of its citizens). Without proof of a “clear
and manifest” supercession of this authority by Congress—something
that appeared to be absent from the Safety Act—Jones concluded that
in this case the application of the reckless homicide statute repre-
sented a valid exercise of Indiana’s police powers and thus had not been
preempted by federal law.

Even so, certain aspects of the federal regulatory issues raised by
Ford remained unresolved. For the prosecution, perhaps the most
crucial issue concerned the possible impact of federal auto safety
standards on the trial itself. If Ford could introduce evidence, for
example, that its Pinto complied with or even surpassed any federal
rear-end crash standards, what effect would this evidence have? Would
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such evidence establish that Ford, by meeting government-established
standards, could not possibly have been guilty of recklessness? Might
Ford divert the jury’s attention from the moral issues at hand by mak-
ing what already promised to be a lengthy, complex trial even more so
through the introduction of a maze of federal regulatory laws? As Ford’s
attorneys considered their strategy for the upcoming trial, Cosentino
and his staff had a strong feeling that this was not their last encounter
with obstacles related to the federal regulation of automobiles.

In another section of his opinion, Jones cited his reasons for rul-
ing in addition that Indiana’s newly revised reckless homicide statute
was not being applied retroactively and thus did not violate ex post
facto principles. Jones was apparently persuaded by the “continuation
theory” advanced by the prosecution: although Ford’s design and
marketing of the 1973 Pinto preceded Indiana’s adoption of its revised
criminal code in 1977 and 1978, both the company’s continuing
refusal to recall and repair its Pintos and the Ulrich girls’ deaths post-
dated the adoption. Several precedents were cited to lend support to
this interpretation, but Jones appeared to be influenced especially by
U.S. v. Reed,127 a federal prosecution in which the defendant was
convicted of violating a statute that prohibited possession of instruments
used for wiretapping. Jones explained its relevance to the Pinto pros-
ecution as follows:

The defendant in [U.S. v. Reed] purchased the equipment
before the statute was effective. In affirming the conviction,
the court noted that there were many cases which had dealt
with and rejected an ex post facto argument of some element
of a crime where the element “but not the prohibited act” had
come into being or taken place prior to the passage of the
criminal statute.

An examination of the [Pinto] indictment shows an allegation
of the continuation of acts and essentially alleges that the reck-
less design and manufacture was simply an antecedent fact to
the defendant’s alleged reckless act of failure to repair after
the new code took effect. . . . Since the alleged reckless act of
failing to repair occurred after the passage of the present
penal code, no ex post facto consideration is applicable and
the statements referring to the design and manufacture were
just to show the factual basis for the duty to repair.

Since it appears that at least part of the indictment is based
entirely upon alleged reckless conduct occurring entirely
after the passage of the reckless homicide statute [the failure
to repair], the dismissal of the indictment on ex post facto
grounds is not justified.128
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This interpretation would have profound consequences for the
forthcoming trial. Although he had ruled that the indictment was not
constitutionally defective, Jones’s approach meant that the prosecution’s
allegation of recklessness in the design, manufacture, and marketing
of the 1973 Pinto could not remain the central issue of the case against
Ford. Instead, because each of these business functions preceded the
implementation of the new criminal code by several years, proof of
Ford’s recklessness at any of these stages could be offered solely for the
purpose of demonstrating that the company had created for itself the
duty to recall and repair any defective Pintos. In other words, proving
beyond a reasonable doubt that Ford recklessly disregarded human
safety in its design, manufacture, and/or marketing of the 1973 Pinto
would not be enough to sustain a conviction: the prosecution would
be forced to go one step further and also prove that the company’s pri-
mary recklessness lay in its failure to recall and repair the Ulrich fam-
ily’s Pinto before August 10, 1978, the day of the accident.

For the forthcoming trial, then, the critical issue of recklessness had
split into two parts: (1) Did Ford even have a legal duty to warn
Pinto owners and repair any defects in the fuel tank system? (2) If so,
was Ford’s failure to warn the Ulrich family before the accident in reck-
less disregard of this duty? Cosentino now understood that the success
of the prosecution’s case would depend upon his ability to convince a
jury beyond any reasonable doubt that the answer to both questions
was “yes.”

Yet another issue, potentially even more serious, troubled the pros-
ecution. The amended provision of the reckless homicide statute, which
permits prosecution of any person who caused a death by failing to per-
form a required duty (in addition to affirmatively acting in opposition
to one), had gone into effect on July 1, 1978—only 41 days before the
Ulrich accident. Jones’s opinion made it clear that this 41-day period,
or “window,” would have a significant effect on the requirements of
proof at the trial. In essence, the ex post facto considerations required
the prosecution to show that during the 41 days between the imple-
mentation of the law and the Ulrichs’ deaths on August 10, Ford had
been reckless in its failure to recall and repair the Ulrich family’s Pinto.
As a result, Cosentino would need to determine exactly what Ford man-
agement’s policies and operations were during this period and to prove
that they constituted reckless disregard for the safety of Pinto owners.
The practical problems related to the task of investigating and presenting
these internal corporate matters loomed large.
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Thus, Cosentino was troubled by the fact that in two recent appel-
late court decisions, Ford had been severely chastised for “misrepre-
senting” and “withholding” important information regarding internal
safety records and reports.129 His concern was not that Ford would be
uncooperative—what criminal defendant ever willingly assists the
prosecution?—but that even if other information relevant to the Pinto
existed, it would never see the light of day. Facing problems such as this,
Cosentino realized—as he had months before, after the grand jury’s
return of Ford’s indictment—that he and his staff would have little time
to savor their victory in advancing their case past the pretrial obsta-
cles presented by Ford.

Although certain aspects of Judge Jones’s decision posed practical
problems for the prosecution at trial, it represented a major triumph
for Cosentino’s volunteer staff over the forces of Ford and its cadre of
lawyers. There can be no doubt that it also served to legitimate the pros-
ecution’s corporate homicide theory in the eyes of the American pub-
lic (not to mention the legal and business communities) in at least two
ways. First, it demonstrated that it was indeed possible for a county
prosecutor to proceed against a powerful and resourceful corporate
defendant within the criminal justice system of at least one state. Sec-
ond, it showed that a fundamental redefinition of corporate misbe-
havior—from a “bad business decision” to a “violent criminal act”—
could be justified under the right circumstances. Although this was only
one case, it had clear implications for American business. As Ralph
Nader observed after the indictment was upheld, Ford’s board of
directors was not the only one that followed the case closely. Corpo-
rate boardrooms across the country, he asserted, were watching and
thinking, “We could be next.”130

Each side began its preparations for the upcoming trial with cer-
tain concerns. Realistically, Cosentino knew that the obstacles would
continue. He wondered whether his small budget and staff would be
able to hold out as the case shifted from a battle of legal memos, in
which each side had more or less equal access to law libraries, to a bat-
tle in the courtroom, where, in Berner’s words, the rules “twice curse
the prosecution when the economic advantage is with the defen-
dant.”131 Ford, on the other hand, finally had to face the fact that the
final confrontation would take place where the company least wanted
to do battle: inside an Indiana county courthouse, before a local jury
and the national media.
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plished little more than the adjudication of a hypothetical fact situation imposed
by Ford’s selective disclosure of information.”

In its Buehler decision, the Supreme Court of Illinois stated: “We cannot con-
demn too severely the conduct of the Ford Motor Corporation in the discovery
procedures here. It gave false answers to interrogatories under oath. It secreted
evidence damaging to its case. Under the circumstances, the trial court would have
been justified in striking the answer of this defendant and submitting to the jury
only the issue of damages.”

130 Statement by Ralph Nader during appearance at Western Illinois University after
the Ford indictment, Spring 1979.

131 Berner’s letter to author; see especially text accompanying note 71.
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6
Trying Ford

Bringing Ford to trial had not been an easy task. Since the days
immediately after the deaths of the Ulrich girls, Cosentino had been con-
fronted with a series of obstacles that had to be overcome before
Ford’s culpability could be weighed in a courtroom.

The initial barriers were largely personal and perceptual. Was
Ford Motor Company really to blame for the tragic consequences of
the accident? Should Cosentino bring criminal charges against a cor-
poration? Would his community, as represented by a grand jury, sup-
port a prosecution? Once these uncertainties were resolved and his
course of action determined, Cosentino faced the more concrete prob-
lem of assembling a prosecutorial team with the expertise to handle the
complex legal issues raised by Ford’s attorneys in their attempt to quash
the indictment for reckless homicide against the corporation.

In their showdown with Ford, Cosentino and his colleagues had sac-
rificed much of themselves. The case consumed many hours of work,
and they also felt the constant anxiety of knowing that all their efforts
would be wasted if Judge Jones barred them from continuing with the
prosecution. Yet now that they had secured the court’s permission to
take Ford to trial, the time seemed well spent and the corporation
seemed less formidable than it had originally. In the battle of legal briefs,
Cosentino’s group had more than held its own. They were optimistic
that the corporate Goliath could be beaten.1

221



Even so, Cosentino retained a healthy sense of caution. From the
inception of the case, he had wondered when Ford was going to use its
considerable resources and bring out its “big guns.” Now that the rep-
utation of Ford Motor Company was hanging precariously in the bal-
ance, Cosentino was not left to wonder very long. Realizing that there
was no room left for mistakes, Ford executives moved quickly to
acquire the services of the best legal talent available. Their search led
to James Foster Neal, one of the nation’s foremost criminal defense
attorneys. Although short in stature at 5'7", the 49-year-old Neal
was long in experience. He had burst into the national spotlight in the
early 1960s, when he was appointed as an assistant to Attorney Gen-
eral Robert Kennedy. Although still in his early thirties at the time, he
was given the task of prosecuting former Teamsters boss Jimmy Hoffa.
His initial attempt to convict Hoffa on charges of accepting $1 million
in illegal payments ended in a hung jury. His second crack at Hoffa,
however, succeeded in winning a guilty verdict on the charge of jury
tampering. After several attempts by other government attorneys,
Neal was the first lawyer to secure Hoffa’s conviction.

A decade later, the Watergate scandal provided Neal with another
opportunity to participate in a trial of historical importance. As the gov-
ernment’s chief trial lawyer, he prosecuted the main Watergate case,
which resulted in the convictions of John Ehrlichman, H.R. Haldeman,
and John Mitchell. His performance led Watergate judge John Sirica
to conclude, “He’s the best lawyer I ever heard in a courtroom.” Leon
Jaworski praised Neal by adding, “I am as much impressed with him
as any trial lawyer I have ever seen. And I have seen many in fifty years
of practicing law.”

In the period between the Hoffa and Watergate cases, Neal returned
to his home state of Tennessee, where he served as U.S. Attorney. In
1971, he joined with Aubrey B. Harwell, Jr., to establish a profitable
private practice in Nashville, with a branch office in Washington.
The firm’s clients included such celebrities as Dolly Parton, Johnny
Cash, and Roy Orbison. Neal and Harwell also gained valuable expe-
rience by representing corporations such as Volkswagen, GM, Subaru,
and Union Carbide against product liability suits.

Much of Neal’s effectiveness in the courtroom stemmed from his
ability to mix a strong thirst for success with a genuine, folksy personal
style. Since his boyhood days as the son of a tobacco and strawberry
farmer, Neal’s intense competitiveness had earned him a string of
honors: a football scholarship to the University of Wyoming, the rank
of captain in the Marine Corps during the Korean war, and the status
of top student in his graduating class at Vanderbilt University School
of Law. As a lawyer, he lost none of this desire to win. When he took
a case, he would work endless hours preparing for trial; he would miss
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no detail and leave nothing to chance. As one Nashville prosecutor
observed, “If there is a weakness in a case, he flat tears into it.”

Yet Neal’s country roots softened the hard-driving edge of his
personality. Though he had rubbed shoulders with Washington’s elite,
he could still talk plainly with common folks. Neal’s middle-Ten-
nessee drawl has been characterized as “somewhere between Ken-
tucky twang and Southern aristocrat.” During a trial, as another
Nashville attorney noted, “he cultivates that country-boy image a lit-
tle, but very effectively. He’ll have every juror thinking he’s his long-lost
friend before he’s through.” As Judge Sirica concluded after the Water-
gate affair, Neal was “able to convince jurors that he is not trying to
hoodwink them . . . [he is] a master of the art of jury psychology.”

Why should Neal want to use his considerable talents to defend a
giant company that was accused of such insensitivity that it allowed
three teenagers to perish in a burning Pinto? A monetary factor was pre-
sent, of course. Neal commanded high fees, and Ford was clearly
ready to meet his asking price. In this instance, no one, including
company officials, disputed the strong rumor that Neal’s firm received
$1 million for taking on Ford’s case and that the company spent
another million on additional expenses related to the Pinto case.

Money, however, was not the whole story; indeed, it was probably
not even the major part of the story. The financially secure Neal did
not have to take on all paying customers. As he commented, “I pick and
choose my cases pretty carefully these days.” If not for reasons of profit,
then, why did he pick the makers of the Pinto? It appears that two con-
siderations influenced his decision.

First, the case involved fascinating and important legal issues.
National attention would surely surround the criminal prosecution of
a major corporation for reckless homicide, and the trial potentially
would occupy a prominent place in American legal history. Such an
opportunity was too good to pass up; it was Jim Neal’s kind of case.
As Neal commented two years after the case had been decided, he saw
Ford’s prosecution as “one of the ten or fifteen most important trials
in this century” and “one of the one or two most important trials” in
his career.

The second consideration was ideological. To be sure, Neal was no
staunch conservative. He had worked under Robert Kennedy, prose-
cuted top Republican officials in Watergate, and would later head Wal-
ter Mondale’s presidential campaign in the State of Tennessee. Jimmy
Carter had considered him as a possible successor to Clarence M.
Kelly as director of the FBI, and he was often mentioned as a possible
Democratic gubernatorial candidate in his home state. Yet Neal had
also come to believe that corporations, which were responsible for much
of the good in society, had become an easy and fashionable legal tar-
get. “American industry,” he noted, “is unable to keep up with all the
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federal regulations and restrictions. It’s so easy to attack big compa-
nies.” In Neal’s view, the prevailing social context had put corporations
like Ford on the defensive and turned them into underdogs. As for the
Pinto, he did not believe that Ford officials had consciously built a dan-
gerous car, and he opposed the idea that Ford could satisfy all federal
regulations and still be prosecuted under Indiana state law. Viewed
together, these factors made Neal comfortable in taking on an “unpop-
ular cause. . . I believe in what I am doing. I believe what I’m doing is
right. I don’t think that this case should have ever been brought.”2

These sentiments were shared by his partner, Aubrey Harwell. In
general, Harwell did not believe that the criminal law was appropri-
ate in manufacturing cases like the Pinto. His reasons for this view were
both practical and legal. Practically, he felt that the nation’s criminal
courts were already overburdened with crowded dockets and backlogs.
In a society as litigation-minded as ours, it would be troublesome to
create a whole new area of criminal law. Pragmatic considerations aside,
Harwell’s primary reservation regarding corporate criminal liability was
the legal issue of intent. He believed that malicious intent typically was
lacking in corporate cases, although he would not go so far as to dis-
miss criminal liability altogether. “Where intent can be demonstrated,”
he commented, “the corporation should be subjected to criminal pros-
ecution like any other person. All of us are responsible for our actions.”

Yet, was not Ford culpable of consciously allowing potentially
lethal products to remain in the hands of unsuspecting customers? Har-
well was adamant that Ford was innocent; again, intent was the sig-
nificant issue. According to Harwell, the Ford people were honorable;
they did not have the malicious intent to manufacture a death trap. He
was convinced that Ford did not believe the Pinto was an unusually dan-
gerous automobile. Even so, Harwell admitted that he would not
want his family to drive a Pinto or any other small model and that
motorcycles were “absolutely off limits” to his sons. Aside from fuel
economy concerns, small cars simply were not as safe as larger cars.
Harwell believed, however, along with Ford, that the Pinto was no more
dangerous than other small automobiles on the market.3

This general perspective was shared, if not embraced, by Mal-
colm E. Wheeler, a third key member of the defense team. Once again,
the paradoxical features of the Pinto case were apparent. If corporate
crime f ighter Michael  Cosentino had al l  the trappings of a
law-and-order conservative, then corporate defender Wheeler seemed
to be the classic liberal. A 1969 graduate of Stanford Law School, he
had devoted a great deal of time to performing free legal work in the
Haight-Ashbury section of San Francisco. In 1971, he joined the law
faculty at the University of Kansas, where he taught a course on pris-
oner rights and took on cases defending Native Americans.
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Yet the 35-year-old Wheeler had another side. Liberal causes aside,
he was also an expert on antitrust legislation. In 1974, he was hired
by the Los Angeles office of the prestigious Wall Street firm, Hughes,
Hubbard, and Reed, whose clients included the Ford Motor Company.
After Ford’s devastating loss in the Grimshaw civil case, Wheeler was
assigned the task of developing a new defense that would protect the
company against similar defeats in future liability suits. As a graduate
not only of Stanford Law School but also of the Massachusetts Insti-
tute of Technology, he had the expertise to grasp the technical com-
plexities of the Pinto and to place them within a legal context. By the
time of the Ulrichs’ deaths, he understood well the many aspects of the
Pinto controversy. He would prove to be a valuable addition to Ford’s
defense team.

As with Neal and Harwell, the appeal of the Pinto trial to Wheeler
was twofold. First, he saw the legal significance of the case. It was, he
admitted, “an opportunity I couldn’t turn down. I think everyone
agrees it’s a real ground-breaking case.” He also believed in a cause:
the idea that the criminal law was an inappropriate sanction in prod-
uct liability cases and that Ford was an inappropriate target of
Cosentino’s prosecution.4

Wheeler argued that it was easy to sensationalize the injuries suf-
fered by consumers, to blame corporations for placing profits above
safety, and to offer the criminal sanction as a panacea for the risks cre-
ated by the manufacturing process. But these claims, he observed,
were attractive precisely because they played on emotions and proposed
simplistic solutions to complex problems. Indeed, Wheeler perceived
real danger in campaigns against corporations—like the one being
waged against Ford—that embraced the noble goal of protecting the
public’s interests but ultimately were based on misinformed good
intentions rather than on thoughtful analysis.

Wheeler had no shortage of reasons for opposing the extension of
the criminal law into the realm of product liability and for issuing a
warning that this would be an imprudent reform. First, he could find
little evidence that the current regulatory system did not function
adequately to control corporate conduct. After all, manufacturers
already faced the prospect of administrative recalls of faulty products,
pressures from consumer groups, expensive losses in civil suits, and
unfavorable publicity that threatened sales and profits when lawsuits
were filed. “Such a broad array of noncriminal deterrent forces,” he
asserted, “attends few other activities engaged in by members of our
society.”

Second, Wheeler felt that much of the impetus behind the call to
apply criminal sanctions stemmed from the perception that corpora-
tions placed a dollar value on human life and crassly ignored safety con-
siderations when they did not prove cost-effective. In Wheeler’s eyes,
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however, cost-benefit analysis was at the core of the manufacturing
process. Executives had to balance safety against factors such as a prod-
uct’s price, durability, comfort, efficiency, style, and overall mar-
ketability. The alternative to the systematic assessment of costs and
benefits was decisionmaking based not on careful evaluation but on
intuition and idiosyncratic standards—clearly not an attractive option.

Third, Wheeler questioned whether the threat of criminal sanctions
would in fact serve the public’s interests. There was a risk, he cautioned,
of too much deterrence. If companies feared the constant threat of crim-
inal prosecution, they would be forced to place excessive emphasis on
product safety. As a consequence, quality and cost levels in other
product areas might suffer, even though the public had not shown that
it wished to place safety above all other concerns. In particular, prices
would inevitably rise and have the socially regressive effect of exclud-
ing many poorer consumers from purchasing new products. Disad-
vantaged citizens would be priced out of the new-car market and
compelled to buy used vehicles, which threatened, ironically, to be less
safe than those to which they currently had access.

As a fourth consideration, Wheeler wondered whether the crimi-
nal justice system was equipped to handle intricate corporate cases. He
was concerned that the criminal sanction carried such a heavy stigma
that even corporations found innocent in a trial would suffer damaged
reputations. This sullied image could diminish consumer faith in the
firm, jeopardize profits, and potentially cost workers their jobs. What
provisions could the criminal justice system make for rectifying this
harm? Further, Wheeler observed that juries were ill-prepared to
weigh the complex factors involved in the production process. “Lay
jurors,” he asserted, “have neither common experience nor statutory
guidance to assist them in judging the propriety of that conduct under
general criminal statutes.” Of course, this was also true in civil cases,
in which decisions often were made on “gut feelings” rather than on
expert assessment of all relevant facts. Even so, much more was at stake
in labeling a company criminal. “Subjecting manufacturers to that irra-
tional antipathy in a civil suit for compensation is bad enough,”
lamented Wheeler, but “doing it in a criminal proceeding is much
worse.” Finally, Wheeler contended that gearing up the criminal jus-
tice system to attack corporations either would lessen the system’s
capacity to deal with common-law offenses or would require sub-
stantial budgetary increases so that the state could hire the personnel
required to undertake the fight against corporate illegality. “It is far
from clear,” he concluded, “that it is socially desirable to devote
already scarce police, prosecutorial, and judicial resources to the
criminal prosecution of product manufacturers.”5

In the end, Neal, Harwell, and Wheeler saw their defense of Ford
as morally correct because of their conception of the appropriate
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relationship between business and the criminal law. Cynics could por-
tray this view, as well as their interpretation of Ford’s criminal cul-
pability, as mere justifications for taking a case that promised to bring
a healthy fee and professional prestige, just as cynics could claim that
in prosecuting Ford, Cosentino was seeking publicity and political
reward. Nonetheless, the members of the defense were ready to artic-
ulate an ideology that could compete with the popular vision of “Pinto
madness.” Ford Motor Company, they argued forcefully, was not a
sociopath that randomly victimized its customers, but a responsible cit-
izen that obeyed federal regulations and carefully weighed all factors
in manufacturing a product that the public wanted: a small, affordable
American car.

Moreover, Ford had done well in hiring a talented legal team who
would know how to use the many resources that the company placed
at their disposal. Michael Cosentino had had to overcome a series of
obstacles in bringing Ford to trial; this team would require him to nego-
tiate a far more demanding obstacle course before he could convict Ford
on charges of reckless homicide.

THE ROAD TO WINAMAC: A CHANGE OF VENUE

Ford’s opening gambit was an attempt to move Cosentino off his
home turf by arguing that the bias against the Pinto in Elkhart was
strong enough to warrant a change of venue. This strategy was impor-
tant to the defense because of the real possibility that the local com-
munity would regard the company with suspicion. Something else
was at stake as well: even if Elkhart citizens were not consciously prej-
udiced against Ford, they were likely to be familiar with their popu-
lar prosecutor. To potential jurors, Cosentino would not be an outsider
undertaking an unusual case against a well-known corporation but an
elected official pursuing his duty for his constituents. In addition,
Cosentino would be trying the case before a judge who knew him and
respected his work. The home-court advantage was likely to give him
the edge in close calls.

There were also pragmatic considerations. Ford lawyers bristled at
the media portrayal of the prosecution as a David pitted in a battle with
a corporate Goliath. After all, Cosentino not only drew upon the
help of legal volunteers in his campaign against Ford, but also had the
resources of the State of Indiana at his disposal: the highway patrol,
the coroner’s office, and criminal laboratories.6 Yet, unlike the resources
for a corporation-funded defense, the prosecution’s resources were
largely fixed, not liquid. Thus, Cosentino’s team could rely upon vol-
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unteer time and expertise and could use existing state facilities and per-
sonnel, but could not transform these resources into cash that could
be allocated for other, unanticipated purposes. This lack of flexibility
was not a critical disadvantage as long as the trial was held in Elkhart,
close to the homes of those involved in the prosecution and Cosentino’s
office. Should the trial be transferred to another jurisdiction, however,
the dearth of cash reserves would prove more serious. The prosecution
would have to bear the added expenses of food, lodging, travel, office
space, and local legal assistance. With a $20,000 budget, this change
of venue would place an additional strain on Cosentino. His opponent,
of course, would not have to practice frugality.

Donald W. Jones, the judge who had permitted the case to reach the
trial stage, presided over the hearing in which Ford argued its request
for a change of venue. The defense came well-prepared. To prove
bias against the Pinto, they commissioned a telephone survey of 600
homes in Elkhart and the surrounding five counties; the price of the poll
reportedly matched Cosentino’s entire $20,000 budget. The investment
was wise, however, for the survey’s results gave empirical support to
Ford’s claims. In Elkhart County, 37.6 percent of the “potential juror
population” answered, “Ford is guilty of the criminal charges of reck-
less homicide.” Another 18.7 percent responded that Ford was “prob-
ably guilty as charged,” and another 12.6 percent said that they
“could not give the State and Ford a fair trial.” Thus, the total of “prej-
udiced jurors” in Elkhart was placed at 68.9 percent; for the five sur-
rounding counties the figure was 50.8 percent.7 The defense solidified
its position further by calling Hans Zeisel, a nationally known legal
scholar, to the stand. Zeisel, who would surface again as a Ford con-
sultant during jury selection, testified that his content analysis of
local news reports revealed that 86 percent of the stories were biased
against the defense. A fair trial, he concluded, was not possible in the
Elkhart area.

Cosentino countered by pointing out that there had been no change
of venue in many highly publicized cases (e.g., the Watergate trials).
He also observed that Ford’s Pinto advertisements balanced any neg-
ativism that could have accumulated from pretrial media coverage, and
he argued that according to Ford’s data, nearly two-thirds of the
Elkhart residents had yet to decide that the company was guilty. Per-
haps the most convincing support for the prosecution’s stance came
from a letter sent to Ford by Joseph M. Webb, a professor of com-
munications at the University of Evansville. The letter contained
Webb’s rationale for declining to testify on Ford’s behalf: he did not
believe that there was enough evidence to show that the corporation
“has been prejudiced in the news media.”8

On April 10, 1979, Judge Jones ended his deliberations and handed
down his decision: the case would not be tried in Elkhart or in the five
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adjacent counties; Ford had won a change of venue. A critical question
now emerged: where would the landmark trial be held? To resolve this
matter, Judge Jones presented a list of five counties to which the case
could be transferred. Ford was granted the right to make the first and
third choices in eliminating a potential site; the prosecution would have
the second veto and then make the final choice between the fourth and
fifth counties. After alternating vetoes had been exercised, Cosentino
was left to choose between Grant and Pulaski Counties.

With so much at stake, the decision was difficult. The scouting
report on Harold P. Staffeldt, the circuit court judge in Pulaski County,
was mixed. Cosentino’s sources noted that he was “unbiased and fair,
is especially good on evidence and runs a tight ship.” Yet, in words that
would later prove prophetic, the report also warned that Staffeldt
was usually “pro-state but because of the nature of our case it would
be hard to determine. . . . He is a strict construction of statute judge
and does not care for ‘screwball’ arguments. . . . The main thing that
the Judge does not want is to be reversed on appeal and he would take
the most conservative approach.” The potential jurors, however, were
characterized in uniformly positive terms: “The jury would be fair and
impartial. . . . [F]armers in this county do not like or trust big busi-
ness.”9 The problem with Grant County was that many citizens were
employed in the local Chrysler and Delco plants. Cosentino feared the
risk of having a jury that was favorable, even if only unconsciously, to
the automotive industry. This concern tipped the scales; the trial
would be held in Pulaski County.

The Pulaski county seat was the small community of Winamac,
located 55 miles southwest of Elkhart and described by one reporter
as “a sleepy Tippecanoe River town in the soybean fields of central Indi-
ana.” The community had a population of 2,400, three luncheonettes,
and one motel; penny parking meters lined its three-block business dis-
trict. The trial would take place in the tallest structure in Winamac, a
three-story limestone courthouse built in the late nineteenth century.
The courtroom, located on the second floor, featured old woodwork
lined with green and gold flocked wallpaper. The courtroom, refur-
bished with padded gold-colored seats, accommodated about 75
observers. The judge’s bench rested below a picture of George Wash-
ington, flanked on one side by a copy of the Bill of Rights and on the
other by a copy of Lincoln’s Gettysburg address.10

Harold P. Staffeldt had been hearing cases here since his appoint-
ment as circuit court judge in 1969. Sixty years of age, white-haired,
thin, and fond of bold polka-dot bow ties, Staffeldt was a lifelong res-
ident of Winamac. He received his legal training at Tulane University
and returned to his hometown in 1947 to establish a local practice.
Though he was not experienced in homicide cases (“we don’t have any
murderers around here”), he had presided over product liability cases.
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Most often in these cases, farmers sued feed companies “when their cat-
tle don’t grow plump.”11

With the site of the trial determined, Ford quickly set up its defense
operations. One of its first and shrewdest moves was to hire Lester Wil-
son as local counsel. For a number of years, Wilson had shared a law
office and a secretary with Harold Staffeldt. In addition to Wilson, the
defense team included more than 10 lawyers, a public relations exec-
utive from corporate headquarters, a professional jogger to rush mate-
rials from the courtroom to the defense’s office, numerous typists
and secretaries, and college students whose tasks included filling cof-
fee cups and carting around boxes of files and evidence. Ford also
imported word processors, copiers, a videotape recorder to monitor tele-
vision network reports, and a machine to transmit paperwork between
Winamac and the Ford offices in Dearborn, Michigan.

To accommodate the equipment and their small army, Ford rented
a former restaurant and installed offices. Because Lester Wilson’s law
office was not large enough, they knocked down a wall and expanded
into the barbershop next door. (The barber was amply compensated and
was promised that the shop would be reconstructed once the trial
had ended.) The Ford staff was housed in four rooms rented from the
lone motel in town and in nine brand-new furnished apartments; the
apartments reportedly cost $27,000 a month. Transportation did not
prove problematic; the local Ford dealership supplied the cars.12

The defense also arranged to purchase one additional luxury:
daily transcripts of the trial. This item was not inexpensive: nine dol-
lars a page, for a total of more than $50,000 for the trial. The tran-
scripts were a good investment, however; they gave Neal and his
associates the opportunity to review testimony when preparing
cross-examinations and challenges of previous prosecution contentions.
In the face of his limited resources, Cosentino had to forego this
advantage.13

Ford barely edged out Cosentino in the race for Lester Wilson’s ser-
vices. Cosentino called Wilson early one morning only to discover that
Ford had hired him the previous evening. As a second choice for local
counsel, the prosecutor selected David Tankersley, a young and capa-
ble Winamac attorney. Tankersley, however, did not have any special
relationship with the judge.

The prosecution’s team set up shop in Tankersley’s office. The
space was somewhat cramped but adequate for their needs. Lodging
proved to be more of a problem, as there was little local housing and
Ford had rented most of the units available. On a tip from an FBI agent,
Cosentino discovered two cottages next to Bass Lake, 10 miles to the
north of Winamac. Typically empty during the off-season, the cottages
were not built to withstand the winter’s cold. Still, the price was right:
at $800 a month, they would do.
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Despite this minimal cost, funds were short. To lessen the burden,
Cosentino used his own money to pay most of the bills for rent, tele-
phone, and utilities. Everyone else would chip in for groceries. No local
dealership offered to supply free cars: Cosentino managed the daily trip
to Winamac in his 1976 Chevrolet Blazer.14

THE ART AND SCIENCE OF SELECTING A JURY

Jury selection for the Pinto trial began on Monday morning, Jan-
uary 7, 1980. Almost a year and a half had passed since the Ulrich girls
had perished; the time had come to choose the people who would assess
whether Ford was to blame for the reckless endangerment and homi-
cide of the three teenagers. The jurors would be drawn from a pool of
nearly 250 Pulaski County citizens. Both the prosecution and the
defense would have an opportunity to question each potential juror,
and each side had 10 “peremptory challenges,” which they could use
to exclude any person from the jury without cause. Other citizens could
be excused from jury duty by Judge Staffeldt, either because they
were too prejudiced to render a fair decision or because of personal exi-
gencies.

Both Neal and Cosentino came fully prepared to pick a jury sym-
pathetic to their cases, in part because of their past experiences. Their
previous records of repeated success in the courtroom indicated that
each had mastered the art of jury selection. Nonetheless, the Pinto trial
was a different game. The ideology surrounding the case was anom-
alous and seemingly contradictory; a conservative was fighting a “lib-
eral” cause, and Ford was portraying itself as a victim of the overreach
of the law. In such a context, it was riskier than usual to predict
which way potential jurors would lean upon entering the case. The help
of outside experts would be needed to minimize the possibility of
misinterpretation and error.

James Neal used science to corroborate his “lawyer’s sense” of what
constitutes a good juror. Although he ultimately trusted his intuition
in making jury selections, Neal valued empirical data because they fur-
nished additional perspective and thus increased his confidence.15

Once again, Ford settled for nothing less than the best consultant in
the field: Hans Zeisel. The 74-year-old Zeisel had worked in market-
ing research when he immigrated to the United States; later he joined
the law faculty at the University of Chicago. He achieved prominence
as one of the foremost experts on juries when he collaborated with
Harry Klaven on their celebrated book, The American Jury. His con-
sulting fee was reportedly $1,000 a day.
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To develop a profile of a juror favorable to the defense, Zeisel con-
ducted an extensive survey of registered voters in four states. His
study revealed that women in general, and young women in particu-
lar, would be the worst jurors for Ford, while older men would be the
best. The only exceptions to this trend were females who drove trucks.
Such a respondent, Zeisel concluded from his data analysis, “became
a man for purposes of jury selection; she was a good juror for Ford.”
Zeisel not only provided a juror model, but also attended each day of
the selection process and consulted with Neal during breaks. In gen-
eral, there was little disagreement between his advice and the assess-
ments Neal made based on his questioning of the potential jurors.16

In this regard, Neal used the voir dire process to probe the under-
lying ideology of the jurors. Thus, he did not confine his questions to
eliciting only direct anti-Ford sentiments. Instead, he tried to learn the
extent to which a prospective juror embraced liberal causes, sup-
ported government safety regulations, and mistrusted corporations.
Those who felt positively about Ralph Nader and Common Cause (who
thought that the government should mandate air bags, believed that a
small car should be as safe as a luxury automobile, and were suspicious
of corporate America) had little chance of surviving Neal’s challenge.17

Unlike his opponent, Cosentino did not have the option of hiring
an expensive consultant on jury selection. He did, however, hold valu-
able discussions with psychiatrist Otto Klassen, director of a community
mental health center in Elkhart. As a result, Cosentino perceived that
his chances would be improved if he could select jurors who were the
exact opposite of the kind normally favorable to the state and, ironi-
cally, of the kind he normally chose to hear his cases. An older, male,
conservative jury might be ideal for a typical homicide case, but it was
unlikely that such a group would be inclined to view a corporation, like
Ford, as a criminal capable of committing homicide.

With the help of his associates, Cosentino developed a series of more
than 40 questions. These questions were aimed at unmasking biases that
would make the juror “good” or “bad” for the prosecution. They
ranged from whether a person owned a Ford vehicle or stock in Ford
and believed that a “corporation is responsible for its conduct” to what
magazines were read, what television shows were watched, and what
health activities were pursued. Lifestyle questions were important,
Cosentino believed, because they served as indicators of a person’s polit-
ical orientation and general attitude toward the centers of power in
America. Thus, citizens who read Mother Earth News rather than Time,
preferred PBS to CBS, were “into jogging” for their health, and
avoided smoking because they believed the government’s warnings
about its dangers seemed more likely to be critical of Ford’s handling
of the Pinto. Unfortunately for the prosecution, however, this kind of
prospective juror was in short supply in Pulaski County.18
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Jury selection took four days and involved the tedious questioning
of nearly 60 citizens, but by Thursday afternoon, the 12 jurors and three
alternates had been chosen. Both sides were pleased with the results and
felt that a “fair” jury had been seated.

The jury included seven men and five women, and were of an
average age of 41. All the members were or had been married; all were
parents. Although every juror had earned a high-school diploma, few
had any higher education. They worked in varied occupations; the jury
included two farmers, two housewives, several self-employed business
people, a railroad employee, an X-ray technician, a telephone service
worker, and a steelworker. One woman, Hans Zeisel was pleased to
learn, drove a truck, and half the jury members owned Ford vehicles.
Juror Raymond Schramm even had a Pinto, but he claimed this would
not bias his views. After all, he noted, “I used to drive a Corvair.”19

The jury selection process indicated clearly the kind of courtroom
battles that would erupt in the weeks ahead. Reporter Lee Strobel
observed that only 15 seconds after the start of the trial, Cosentino and
Neal began a dispute over how close a lectern should be placed to the
jury box.20 The opening days also revealed the stylistic differences
between the two lawyers. Because this was a homicide case, Cosentino
adopted a serious demeanor. He spoke assertively and with an inten-
sity meant to emphasize the gravity of the charges leveled at Ford. By
contrast, Neal did not hesitate to use humorous quips to lighten the
mood of the courtroom, and he often relied on folksy language to score
points with prospective jurors. “From the Ford side of the court-
room,” reporter Alan Lenhoff commented smartly during the first
week, “the accepted way of addressing the jury seems to be ‘you.’”21

Now that the jury was seated, the small community of Winamac,
executives at Ford, corporate America, and legal scholars across the
nation waited eagerly for testimony in the Pinto trial to begin. The pre-
view of the “Mike and Jim show,” as local residents came to call it, had
ended; the curtain was about to rise on the main event.22

PREPARING FOR TRIAL: DOCUMENTING FORD’S CULPABILITY

Before the trial, the prosecution spent considerable effort on neu-
tralizing Ford’s attempt to quash the indictment; they also faced the crit-
ical task of preparing their substantive case. In part, this preparation
involved analyzing the details of the accident and establishing that a
faulty car, not faulty driving, had caused the Ulrichs’ deaths. Much more
evidence would be required, however, to prove that Ford was guilty of
recklessly manufacturing a lethal vehicle and of keeping it on the
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road despite its obvious dangers. Cosentino would have to penetrate
Ford’s corporate shield to acquire the documents that would reveal the
company’s inner workings and allow him to show how executives’ deci-
sions, informed by a profit ideology, had led to the marketing of a haz-
ardous product.

As mentioned in Chapter 4, the general crusade against the Pinto
made it feasible to secure internal Ford documents. In particular,
Cosentino carefully tracked down the numerous lawyers who had
civil cases against Ford; many were willing to share whatever damn-
ing information they had obtained. Over time, the prosecution became
a clearinghouse for data on the Pinto.

Even so, the various threads of evidence still had to be interpreted
in such a way that the complex history of the Pinto could be recon-
structed and presented to a jury in a convincing fashion. Terry Kiely,
the law professor from DePaul who had volunteered his services,
assumed much of this burden. His task was to gain the technical
expertise that would enable him to sift through the stack of “Pinto
papers,” as he called them,23 and to craft the prosecution’s account of
what had happened nearly a decade earlier, when Ford went about the
business of manufacturing “Lee’s car.”

In a sense, Kiely had plenty of material. The prosecution’s digging
had uncovered 101 documents, including 35 crash tests, 44 financial
documents, and a number of correspondences between Ford and the
National Highway Traffic Safety Administration (NHTSA).24 Yet this
was a “corporate crime”; therefore the method of establishing guilt was
quite different and more intricate than required in a typical street
crime. It would not be sufficient for Kiely to portray the Ulrichs as
“homicide victims” and to equate their charred Pinto with the “smok-
ing gun” found at the scene of a “normal” homicide. Instead, he
would have to demonstrate that the origins of the teenagers’ deaths
rested not so much in the rapid sequence of events on Indiana’s High-
way 33 as in the cumulative effects of decisions by Ford executives,
which caused the company to manufacture a vehicle that it had ample
reason to believe was potentially lethal.

After months of poring over his Pinto papers, Kiely believed he had
the documents to substantiate five broad observations that, taken
together, painted a disquieting picture of Ford’s conduct.25 First, while
the Pinto was sti l l  in the planning stages, Ford already had
“state-of-the-art” technology that would have allowed it to build a safe
fuel-injection system in a subcompact vehicle. Most notably, the com-
pany had produced the Capri, a modified version of which later
became the Pinto. Ford engineers avoided the problems that would beset
the Pinto’s fuel system by placing the Capri’s gas tank over the rear axle.
In European advertisements, in fact, Ford emphasized that the Capri’s
tank was “safely cradled between the rear wheels and protected on all
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sides.”26 Despite this knowledge, Kiely concluded, Ford located the
Pinto’s “fuel tank behind the axle (3 inches from differential bolts and
other hostile sources) and 6 inches from the rear ornamental bumper.”27

Second, before the initial marketing date, Ford crash-tested four
prototypes—a Toyota and three Capris—all modified to have the
Pinto’s fuel tank arrangement. In these tests, the prototypes were
rammed into a wall at approximately 20 mph. In each instance the vehi-
cles leaked fuel and failed the test. Although these results constituted
an ominous warning, the company nonetheless “released the Pinto for
sale on September 11, 1970 without any further testing of even one pro-
duction Pinto.”28 Corporate memos indicate that the placement of the
tank over the axle was scrapped because it consumed too much trunk
space and hence would jeopardize sales. From Kiely’s perspective,
this decision was clear evidence—drawn from a time before the car was
distributed to dealerships—that corporate profits were placed above
consumer safety and that Ford had neglected its duty to alter the
Pinto’s design, even though the corporation knew of the car’s inherent
dangers.

Third, shortly after the release of the Pinto onto the open market,
NHTSA informed Ford of its intention to promulgate standards man-
dating that all vehicles be able to withstand a 20-mph rear-end colli-
sion into a fixed barrier (wall) by January 1, 1972, and a 30-mph
collision by January 1, 1973. This mandate led the company to ana-
lyze systematically the ability of its products, including the Pinto, to
meet these standards. Crash tests confirmed that the Pinto was unable
to meet the 20-mph standard, but the investigation also noted that the
technology was available to satisfy the forthcoming regulations. Yet,
despite continuing knowledge of the Pinto’s dangers, the manage-
ment decided that the costs of altering the fuel system were too great.
“Safety,” observed Kiely, “is never a consideration and the word does
not even appear in the documents.”

As an alternative to revamping the Pinto, Kiely continued, Ford’s
strategy was to lobby the government for a more lenient standard—one
that was consistent with an internal company regulation stating that
by 1973 all models, including the Pinto, must be able to withstand a
20-mph moving barrier crash. (In a moving-barrier test, a barrier is
rammed into a car; in the more stringent fixed-barrier test, the car is
towed rearward into a wall and sustains greater damage at a compa-
rable speed.) Concretely, Ford’s 20-mph moving-barrier standard
meant that in an actual highway or car-to-car accident, a 1973 Pinto
would risk fuel leakage if struck in the rear at a speed between 26 and
28 mph—a speed lower than the speed limit on most city streets. The
proposed NHTSA standard mandating fuel-system integrity in a
20-mph fixed-barrier test would have boosted the Pinto’s safety level
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approximately six miles per hour, while the 30-mph standard proposed
for 1973 models—like the Ulrichs’ Pinto—would have required
fuel-leakage protection during rear-end collisions at speeds well above
40 mph. Of course, Kiely and the other prosecutors believed that the
Ulrichs’ car had burst into flames when hit at a speed much lower than
40 mph.29

Fourth, though Ford executives chose for the moment to “stand
their ground” on the Pinto, they considered developing a solution to
the growing prospect that NHTSA would eventually impose tougher
safety standards. At that point they weighed the possibility of using a
bladder to line the Pinto’s fuel tank, and even secured cost estimates
from Goodyear and Firestone. Ford management rejected this option,
however, in order “to realize a design cost savings of $20.9 million.”30

A memo dated April 22, 1971, five days before Henry Ford II and Lee
Iacocca spoke with Richard Nixon in the White House (see Chapter 4),
instructed that the manufacturing process allocate space in which a
bladder or another protective device could be inserted should NHTSA
regulations be forthcoming. By October, however, these instructions
were amended so that the Pinto would no longer even be “packaged”
or designed for the possibility of an improved fuel system “until
required by law.”31 The political climate apparently had become more
sympathetic to Ford’s corporate interests; therefore the need to make
the Pinto more crashworthy was no longer a pressing concern.

Fifth, Ford continued its efforts over the next several years to sti-
fle governmental regulation and to resist revamping the Pinto. In
making its argument against more stringent standards, Ford developed
its cost-benefit memo, which balanced human lives and injuries against
profits—the memo popularized by Dowie in his “Pinto Madness”
article (see Chapter 4). Because the analysis contained in this document
did not focus on the Pinto, and was related to fuel leakage in a rollover
test rather than a rear-end collision, it was not critical to the prose-
cution’s case. Kiely found it relevant, however, because it displayed a
mind-set that shaped the thinking of Ford executives and represented
the kind of argument that the company made to NHTSA to avoid safety
regulations. The memo, suspected Kiely, revealed why Ford did not
recall its Pintos until NHTSA prompted it to do so in 1978.32

Kiely believed that these five observations, viewed together, demon-
strated a pattern that consistently guided Ford’s handling of the Pinto:
knowledge of the dangers inherent in the fuel-injection system, pos-
session of the technology to rectify the hazards of the tank location,
conscious decisions not to improve the fuel system, and efforts to
maximize profits by resisting governmental policies that would have
mandated safety standards. In Kiely’s view, these observations made
a compelling case that Ford was reckless in its manufacturing and con-
tinued marketing of the Pinto, as well as in its failure to recall the 1.5
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million vehicles it allowed to remain on the road. Therefore, the cir-
cumstances underlying the Ulrichs’ deaths were years in the making and
were tied up intimately with Ford’s way of doing business.

Still, a sticky problem remained. Although the prosecution had
numerous documents at its disposal, these were generally copies of
originals supplied by lawyers with civil cases against Ford or by for-
mer Ford executives. As a result, Cosentino was confronted with the
chore of “authenticating” the documents, that is, of proving that
the documents in his possession were indeed Ford’s and not forgeries.
Until this was accomplished, none of the documents would be admis-
sible as evidence.

The prosecution began to address this issue in the summer preceding
the trial. Cosentino’s opening gambit was to ask Judge Staffeldt to per-
mit the prosecution to have the “right of discovery,” that is, the right
to compel the defendant—in this case, Ford—to turn over potentially
relevant evidence. Cosentino’s purpose was twofold. First, if Ford
produced the requested documents from its files, it could be argued that
they were authentic and thus admissible in the trial. Second, a discovery
process would allow Cosentino to obtain copies of damaging reports
that he did not currently possess.

Jim Neal moved quickly to neutralize this attack. In civil cases, he
admitted, discovery rights were broad, and both sides had the oblig-
ation to surrender any evidence specifically requested by the opposi-
tion. But this was a criminal case, Neal reminded Staffeldt; therefore,
Ford, as a defendant, enjoyed the Fifth Amendment right against
self-incrimination. The State of Indiana could not legitimately expect
Ford to help convict itself. Cosentino countered that unlike individual
defendants, corporations did not have the right against self-incrimi-
nation. Discovery, he asserted, should be allowed in a corporate pros-
ecution.

This would not be the last time in the case that Judge Staffeldt faced
a fuzzy legal issue. The very novelty of prosecuting corporations on
charges such as reckless homicide (the very point that would bring news
reporters to Winamac) meant that Staffeldt would have few clear
legal precedents on which to base his rulings. The small-town judge
could seek to break new legal ground at the potential risk of having his
decisions reversed on appeal by a higher court, or he could take a safer,
more conservative approach and decide issues on narrower grounds.
As would be seen, the judge was reluctant for the most part to stray too
far from his conservative roots; he did not care to be a trendsetter.

In this instance, Staffeldt was not prepared to grant the prosecu-
tion broad discovery rights in a criminal case. He did, however, add one
caveat: should Ford request evidence from the prosecution (such as
autopsy or police reports), as defendants typically do in criminal
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cases, the company would have to disclose the materials designated by
the prosecution.

Neal, who wished to keep tight control over corporate informa-
tion, refused to initiate a process of mutual discovery. Instead, he
relied on Aubrey Harwell, his law partner, to coordinate an exhaus-
tive and costly pretrial investigation that used more informal means—
most notably, extensive interviews—to accumulate information
about the accident. In response, Cosentino appealed to the Indiana
Supreme Court. Much to his chagrin, the Court voted 4–1 to uphold
Staffeldt’s ruling.

Despite this setback, Cosentino did not lack hope or alternatives.
He felt that he had enough evidence to win a conviction; thus, Ford’s
disclosure of new materials was not critical. Discovery was primarily
a way of authenticating the documents already in his possession; now
he would have to employ different means. His first attempt was to sub-
poena Henry Ford II and 29 Ford executives, asking them to appear
in court with the relevant documents. Again, authentication would be
achieved by the fact that the documents were produced by Ford offi-
cials from company files. This effort was derailed, however, when
Wayne County, Michigan, Judge Richard D. Dunn rejected the pros-
ecution’s bid to have the executives testify at the trial. Cosentino,
unwilling to be denied, then served a subpoena on the CT Corporation,
a Ford subsidiary designated to represent the corporation in the State
of Indiana.

Neal’s hand was finally forced, and he offered to provide the
requested documents, but only on two conditions. First, any original
documents not accepted into evidence must be returned uncopied.
Because Ford was facing civil suits, the company did not want any evi-
dence to find its way into the hands of potential plaintiffs. Second,
although Neal produced the documents from company files, he refused
to admit that this act substantiated for legal purposes that the docu-
ments were in fact Ford’s.

On Monday, January 7, Neal turned over two hefty cartons of Ford
materials, but the issue of the documents’ authenticity would not be
settled until well into the trial, after much wrangling between the
defense and the prosecution. Judge Staffeldt was reluctant to resolve
the continuing dispute; when he did rule, he leaned toward Ford.
“The party offering the evidence,” he concluded, “must prove its
authenticity.” Undeterred, Cosentino—reportedly at his own expense—
arranged for civil lawyers to travel to Winamac; each lawyer would tes-
tify that in previous cases Ford had relinquished a specific document
and had not challenged its authenticity. Cosentino also knew former
Ford executives who could substantiate that they had seen the docu-
ments when in Ford’s employment and could state that they recognized
the signatures on these materials.33
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Eventually Neal relented on the authentication issue, in part
because Ford feared that public opinion might turn against the com-
pany for claiming that obviously genuine documents might have been
forged. In the end, at any rate, the prosecution lawyers did not believe
that the hassle over authenticating documents had a major bearing on
the case’s outcome.34 Nonetheless, this issue quickly taught Cosentino
that Jim Neal would use every legal maneuver to frustrate the prose-
cution and to drain their limited budget and energies. As Aubrey Har-
well commented later, the firm of Neal and Harwell was a “legal
machine” that knew how to use its immense resources to wear down
the opposition.35

Indeed, Neal wasted little time at the trial before making a concerted
effort to cripple Cosentino’s case. He filed more than 15 motions in lim-
ine, that is, motions that attempt to restrict severely the kind of evidence
that a prosecutor can introduce. Now that jury selection was completed,
Judge Staffeldt announced that he would hear evidentiary arguments
at 9:30 on Monday morning, January 14. Opening statements to the
jury would begin the next day.

Among Ford’s many motions, two had the potential to constrain
the prosecution so severely that the corporation’s acquittal would
virtually be assured. First, Neal noted, NHTSA had mandated that all
1977 model cars meet the standard of minimal fuel leakage in a
30-mph rear-end crash. In turn, Neal reasoned, this mandate sug-
gested that in deciding whether Ford had constructed the Ulrichs’
Pinto recklessly, the jury should consider only this federal standard.
After all, as a national company, what would be more reasonable
than to use uniform federal criteria to evaluate Ford’s conduct? “One
would think,” Neal asserted, “if we met these standards we would not
be subject to prosecution.”

Cosentino realized that the entire prosecution was hanging in the
balance. He believed that he had enough evidence to show that when
Robert Duggar’s van hit the Ulrichs’ Pinto, it was moving about 35 mph
faster than the Pinto, yet if NHTSA’s 30-mph standard was used to
define “recklessness,” then Ford was clearly off the hook. Neal’s
argument, however, was not new to the prosecution. In its attempt to
quash the initial indictments, Ford had previously contended, though
unsuccessfully, that the company could not be held accountable to indi-
vidual state standards (see Chapter 5). The stakes were high, but at least
the territory was familiar.

Bruce Berner, one of Cosentino’s volunteer law professors, was
assigned the task of arguing this critical issue. Federal regulations, he
asserted, were not operative when the Ulrichs’ 1973 Pinto was man-
ufactured; they also served merely as minimum standards of acceptable
conduct. The prosecution was prepared to show that during the Pinto’s
production a higher standard for fuel-system integrity—one that Ford
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chose to ignore—was technologically and economically feasible. More
broadly, Berner contended that a federal regulation did not preempt a
criminal statute in the State of Indiana. A jury of Indiana citizens, not
Washington bureaucrats, should decide what constituted reckless
homicide in the Hoosier State.

The prosecution was relieved when Staffeldt announced that he
would permit the jury to set its own standards for determining whether
Ford was reckless. To James Neal, the decision meant that the fight
would continue. “If we had won that one,” he observed, “we all
could have gone home.”36

A second critical motion remained to be resolved, however. Neal
argued that the prosecution should be prohibited from introducing any
evidence, including internal Ford memos and crash tests, that did not
pertain specifically to the 1973 Pinto, the type of car involved in the
Ulrichs’ deaths. If Staffeldt accepted this reasoning, the prosecution
would have only a shadow of its case. Cosentino did not possess data
for relevant crash tests on the 1973 model, and his budget prevented
him from having these tests conducted. More important, a ruling in
Ford’s favor would indicate that Staffeldt did not embrace, or perhaps
even understand, the theory informing this corporate prosecution.

In a “normal” homicide, the specific characteristics of the murder
weapon may be of special significance in establishing the guilt of the
defendant: Did the weapon found at the scene of the crime belong to
the defendant? Did it carry his or her fingerprints? Did anyone witness
a smoking gun in the defendant’s hands? In a case like the one against
Ford, however, the key evidence was not simply the characteristics of
the Pinto that the Ulrichs were driving or what Ford did in 1973
when it manufactured the vehicle. Equally salient, in the prosecu-
tion’s view, was what the evidence revealed about the nature of Ford’s
conduct in designing and manufacturing its whole Pinto line and in fail-
ing subsequently to recall products—such as the Ulrichs’ car—that the
company knew were potentially dangerous. In this context, internal cor-
porate documents and crash tests relating to 1971 and 1972 models,
as well as to later models, were relevant, because they demonstrated
the process by which the lethal defects in the 1973 Pinto’s fuel system
were created and then not repaired. In short, this material showed why
Ford was reckless and could be blamed for the three teenagers’ deaths.

To the prosecution’s dismay, Judge Staffeldt ruled to exclude all doc-
uments that did not deal directly with the 1973 Pinto. “If I can’t get
that evidence admitted,” Cosentino lamented, “I’ll have a lot of prob-
lems.” Yet not all was bleak; some hope was drawn from the judge’s
qualification that if Cosentino “could lay the proper foundation,” evi-
dence on other models might be admitted during the trial. Further, to
the surprise and confusion of both the prosecution and defense,
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Staffeldt added that on all the day’s rulings, he was “subject to chang-
ing [his] mind. . . . We’ll just take it a day at a time and a motion at a
time.”37

Thus, as Cosentino was about to bring his landmark case before the
jury, he and his colleagues faced an uncertain future. After months of
preparation, they had accumulated and analyzed numerous Ford
memos and Pinto crash tests, and they were confident that with some
effort they could authenticate these materials. Indeed, they felt that their
case was compelling and that Ford’s culpability in the Ulrichs’ deaths
could be documented amply. As the trial progressed, however, would
Judge Staffeldt prove flexible and admit the prosecution’s evidence?
Would Cosentino have an opportunity to tell the jury the full Pinto
story?38

PROSECUTING FORD: PROFITS OVER LIVES

Although engaged in a complex corporate prosecution, Mike
Cosentino felt that his case hinged on a simple but powerful truth:
because Ford Motor Company had decided that fixing the Pinto was
not cost-effective, three teenage girls had suffered needless, horrible
deaths. The pictures of the Ulrichs’ incinerated bodies had left an
indelible mark on the consciousness of every member of the prosecu-
tion; they called them the “car wars photos.” Despite all the talk of set-
ting legal precedents and the constant media attention (Jim Neal said,
“I’ve not seen anything like this since Watergate”), no one who had
viewed the pictures could forget what this case was really about.
Cosentino was fully prepared to have the jury face this reality; they, too,
would be shown the “car wars photos.”39

Neal, who knew how damaging the photos could be to Ford, took
the offensive with a bold tactic to prevent the jury from seeing any pho-
tographs of the victims, living or dead. The defense would stipulate that
the Ulrichs died from burns and not from injuries sustained in the crash
(as might be expected in a high-speed collision). In light of this conces-
sion, Neal reasoned, there was no need for Cosentino to introduce any
information about the girls’ identities or to show gruesome photographs
of incinerated bodies. Such evidence lacked probative value; indeed, its
only purpose would be to prejudice the jury. So Neal entered a motion
to prohibit the prosecution from making “any mention of any and all oral,
documentary, physical and photographic evidence of the identities of the
victims, their manner of death or the condition of the victims and their
belongings during or after the accident.”40
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Learning of this motion on Monday, January 14, Cosentino had
only until the next morning to develop a rationale for its denial. Bruce
Berner quickly placed a call to his volunteer law students at Val-
paraiso University, and their research helped to uncover two cases that
seemed to put the prosecution on firm legal ground. In one case, over
which Judge Staffeldt had actually presided, an appeals court affirmed
the judge’s admission of gory autopsy pictures as prosecution evi-
dence. A second court decision, handed down just two months before
the start of the Pinto trial, was even more encouraging: a mother
accused of child abuse stipulated that she had beaten her son, and her
lawyer used this admission to claim that four photographs of the
boy’s battered body, taken at a hospital emergency room, should be
excluded as prejudicial evidence. The mother then said that she would
contest only the issue of her sanity. On appeal, the defense argued that
the trial judge had erred in permitting the jury to view the four pho-
tographs. The appeals court, however, did not accept this logic, in part
because it believed that evidence on all aspects of the case should be
heard “where [the] State in prosecution . . . did not agree to [the] stip-
ulation that [the] defendant would only contest [the] issue of her san-
ity.”41 This recent Indiana precedent suggested that unless the
prosecution agreed, a defendant could not stipulate facts to prevent a
jury from viewing photographs of a victim’s injuries; armed with such
a precedent, Cosentino seemed well prepared for the next day’s skir-
mish.

In Tuesday morning’s oral arguments, Bruce Berner contended
that the “State has an obligation and right to prove every material ele-
ment of the crime. . . . In a criminal case, a defendant has two choices.
He can plead guilty or not guilty. He cannot plead partially guilty.” Cit-
ing the legal precedents uncovered in the prosecution’s research,
Berner added that regardless of Ford’s stipulation, the obligation
remained to present evidence on the cause of the Ulrichs’ deaths.
Staffeldt was unconvinced, however, embracing instead Jim Neal’s
position that the information on the girls would distract from “genuine
issues,” create a “melodramatic spectacle,” and inflame the jury.
Indeed, the judge accepted Ford’s motion nearly intact, excluding not
only the “car wars photos” but also all other pictures of and infor-
mation about the girls.

After this session, an angry Cosentino commented to the media that
“Ford has sanitized the State’s case. We cannot show that they [the
Ulrichs] were alive, and we can not show that they died. We can’t show
what they looked like before; we can’t show what they looked like after.
We can’t prove anything about the victims themselves and the victims
are what this case is all about.”

Yet Cosentino could not afford to dwell on this stinging defeat or,
for that matter, on Staffeldt’s previous ruling, which potentially
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excluded documents on non-1973 Pintos. A more pressing matter
was at hand: in the afternoon session, he would present his opening
arguments. This would be his first crack at the jury, and he faced the
critical task of setting the proper tone and foundation for the prose-
cution’s case.

In a presentation lasting almost an hour, Cosentino sent a clear mes-
sage to the jury. “Ford management,” he maintained, “deliberately
chose profit over human life,” and the Ulrich girls “needlessly died as
a result of the callous, indifferent, and reckless acts and omissions of
the defendant.” Although they knew that the Pinto’s gas tank was defec-
tive and “susceptible to an explosion equivalent to 250 sticks of dyna-
mite,” the company decided to market the car and to resist warning
owners of the Pinto’s inherent and potentially lethal dangers. Indeed,
the Pinto “was designed with one thing in mind: profit, not safety.”

Jim Neal then rose to unveil, in reporter Lee Strobel’s words,
“Ford’s million dollar defense.”42 He began his 75-minute address by
assertively challenging Cosentino’s characterization of Ford. Although
he admitted that Ford may have made mistakes or may have been
wrong in some instances, he denied that “we are reckless killers.”
Neal then outlined nine considerations that would form the core of
Ford’s case. Once the defense had elaborated and substantiated these
“facts,” he declared confidently, the company’s innocence would be
beyond dispute:

1. The curbs on Highway 33 were badly designed, prevented
the Ulrichs from pulling off the road, and thus contributed
to the accident. Yet those who planned and approved the
road’s construction were not being held accountable for
their negligence.

2. Robert Duggar, the driver of the van, was the primary
cause of the accident, but he, too, was escaping trial.

3. Ford’s 1973 Pinto met every government fuel safety stan-
dard.

4. For the 1973 model, Ford was the only automaker to
have an internal company standard requiring fuel-sys-
tem integrity for a rear-end crash (20-mph moving-barrier
test).

5. The Pinto was comparable in design to other 1973 sub-
compacts.

6. As an indicator of the Pinto’s safety, Ford engineering
executives involved in the development of the car fur-
nished Pintos for their wives and children.
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7. Government statistics revealed that the Pinto was no more
likely than other subcompacts to suffer from fires, and
fared as well in collisions.

8. During the 41-day period in which Cosentino had to
prove that Ford was reckless in not warning the Ulrichs of
the Pinto’s dangers, the company was undertaking a vig-
orous recall campaign.

9. Given the speed difference between the Ulrichs’ subcom-
pact Pinto and Duggar’s heavy van—which was 50 mph,
and not under 35 mph as the prosecution claimed—other
subcompacts and many larger automobiles would also
have suffered ruptured fuel systems.43

In closing his remarks, Neal asserted, carefully emphasizing each
word, “We are not reckless killers.”

After the opening arguments were ended, Cosentino launched his
case against Ford; his evidence would take longer than a month to pre-
sent. He intended to prove Ford’s guilt by establishing four broad points
that, when taken together, revealed how the corporation’s recklessness
led to the Ulrichs’ deaths.

First, Cosentino wanted to show that during the collision on High-
way 33, the fuel system of the Ulrichs’ Pinto had displayed a disqui-
eting lack of structural integrity. Called to the stand as the State’s lead
witness, Trooper Neil Graves described how he had found a mixture
of gas and water (from the fire hoses) in the front passenger com-
partment. Apparently, he testified, the fuel gushed into this area
through a split in a seam connecting the wheel housing to the floor. The
question of origins remained, however: where did the gasoline come
from? Graves provided the obvious answer: the Pinto’s fuel tank had
ruptured. Although it had been filled only minutes before the accident,
the 11-gallon tank was almost empty. Clearly, the fuel had escaped
through the “large gaping hole in the left side of the fuel tank.” In a
dramatic demonstration, Graves illustrated just how large this breach
was. With the Pinto’s scorched and mangled tank resting on a table
before the jury, Graves placed his hand and then his forearm through
the hole. After the accident, he said, this was how he determined the
amount of gasoline left in the tank.

Mattie Ulrich, the mother of Judy and Lyn, was the prosecution’s
next witness. Her testimony would corroborate Cosentino’s second
point: before her daughters perished, the family had not been warned
of the Pinto’s hazards. Her presence meant more than this, however.
For the most part, Neal had indeed succeeded in “sanitizing” the
prosecution’s case, but with Mattie Ulrich in the courtroom, the jurors
would be reminded—concretely and vividly—of the enormous loss suf-
fered in the accident.
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“Yes, sir,” she replied softly, when asked if she had ever received
a Pinto recall notice from Ford. Then, revealing a tragic irony that
shocked the courtroom’s packed audience, she noted quietly that the
company’s letter arrived in February 1979, six months after the fiery
crash that took her daughters’ lives. And if the warning about the
Pinto’s dangers had come earlier? “I would have gotten rid of it,” she
answered dramatically. “I would not have let the girls drive it that
evening.” Her words left the courtroom hushed and filled with tension.

Cosentino moved next to support the prosecution’s third major con-
tention: the difference in speed between the Ulrichs’ Pinto and Duggar’s
van was no more than 30 to 35 mph. This empirical issue was critical
to the prosecution’s case. If it could be established that a rear-end crash
at this relatively low speed had transformed the teenagers’ Pinto into
a flaming death trap, then a compelling argument could be made that
the car’s fuel system was designed recklessly and did not meet accept-
able safety standards. By contrast, if the speed difference between
the Pinto and the van had approached 50 mph—as Neal contended—
then the fire could be attributed to the force of the impact and not to
the fuel system’s lack of integrity. Any subcompact hit by a heavy van
at that speed, Ford could argue persuasively, would have suffered the
same fate.

Cosentino was confident, however, that the prosecution’s assessment
of the speed difference would be sustained; after all, he had six eye-
witnesses to the crash as well as other convincing evidence.

Albert Clark was the first of his eyewitnesses to take the stand. “It
was—I’m an ex-GI—like a large napalm bomb,” he said, “It just blew
up.” But what was the crash like? Although the windows were down
in Clark’s mini motor home, the impact “was not that terrific. I heard
no noise. . . . I thought it was going to be a fender-bender.” Clark then
estimated that Duggar’s van was traveling 40 to 45 mph, and the
girls’ Pinto 30 to 35 mph—a difference of only 5 to 15 mph. “Will you
ever forget that day?” asked Cosentino. Remembering the sight of Judy
Ulrich as he tried to pull her free of the Pinto, Clark answered softly,
struggling to hold back tears, “No . . . no.”

One by one, the other eyewitnesses confirmed Clark’s version of the
accident. They agreed that the van’s speed did not exceed 50 mph. The
Pinto’s exact velocity was less clear; but everyone agreed that the car
was moving at a minimum of 15 mph. The calculations were clear: the
maximum speed difference was 35 mph. In addressing the other
issue—the horror of the accident—each witness relived that moment,
often at an emotional cost. It was “like a bomb blowing up,” recalled
teenager Yolanda Ihrig. College Professor William Martin told a sim-
ilar story. “I could look directly into the front windshield area of the
Pinto,” he commented. “I saw a solid mass of orange flames. There was
absolutely no air space in the passenger compartment.” Later, with the
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jury dismissed from the courtroom, he told about seeing Judy Ulrich
on the ground, “supporting herself on her arms.” Visibly upset, Mar-
tin added, “It shocked me that a person could be so incredibly burned
and be alive.”

The prosecution was optimistic; the eyewitnesses were persuasive
and unshaken by Neal’s cross-examination. The evidence indicated that
the Ulrichs’ Pinto had been moving when hit and had exploded “like
a bomb” at a speed difference that was unacceptably low.

Cosentino wished to maintain the prosecution’s advantage by
solidifying this image in the jurors’ minds. Robert Duggar, he believed,
would help him do so. Now 22 and a freshman at a small Michigan col-
lege, Duggar testified that he had been driving at 50 mph; he had
checked his speed after passing a police car equipped with radar.
After recounting the moments before the crash—how he had glanced
toward the van’s floor to locate a fallen cigarette pack, only to look up
and find “the Pinto ten feet in front of me”—he estimated the Pinto’s
speed at 15 to 20 mph. “I hit the Pinto and smelled gasoline,” he said.
And then what happened? “Before I could think, there was a fire. The
whole car was on fire.”

Cosentino had one final piece of evidence to support the prosecu-
tion’s version of the difference in speed between the two vehicles.
Thus far, he had based his proof on the subjective assessments of the
witnesses to the crash; now he would provide some hard scientific data.
When asked to describe the nature and origin of the bodily trauma suf-
fered by the Ulrichs, Goshen radiologist Sean Gunderson testified
that no life-threatening physical damage could be traced to the impact
of the crash. This conclusion was corroborated by Dr. Robert J. Stein
and Dr. James A. Benz, who presented the dramatic findings of the
autopsies they had conducted on the exhumed bodies of Judy and Lyn
Ulrich. Stein, who conducted Judy Ulrich’s autopsy, testified that she
had sustained no internal injuries; Benz revealed that Lyn, who had sat
in the back seat of the Pinto, suffered only a few minor broken bones
and did not show the kind of spinal-cord damage that typically occurs
in a high-speed rear-end accident. Thus, Cosentino’s scientific experts
were in agreement that if not for the girls’ burns, the girls would be
alive. Again, the point was clear: because the force of the collision did
not cause serious physical injuries, the crash must have occurred at a
relatively low speed.

After two weeks of testimony, Cosentino was satisfied that he had
established three key points: (1) during the accident, the fuel system of
the Ulrichs’ Pinto lacked structural integrity; (2) Ford Motor Company
did not warn Mattie Ulrich of the Pinto’s inherent dangers until after
her daughters’ deaths; and (3) the maximum speed difference between
the van and the Pinto was approximately 35 mph. Yet, as Cosentino
understood, “the meat—the heart of the State’s case” remained. In order
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to make a convincing case, the prosecution had to support a fourth
point: Ford knew of the Pinto’s safety hazards and had economically
feasible technology to prevent and rectify the fuel system’s defects.
Byron Bloch and Harley Copp, both of whom had testified in previous
civil cases against Ford, could be counted on to lend credence to this
contention. Yet the critical evidence—the crash tests and the internal
Ford documents that Terry Kiely had analyzed diligently and arranged
to tell the “Pinto story”—had yet to be admitted as evidence. Although
Cosentino felt that he could fulfill Judge Staffeldt’s requirement that
he lay a “proper foundation” for these materials, he had also learned
that little was certain in a precedent-setting corporate prosecution.

Byron Bloch, a safety consultant based in West Los Angeles, was
a veteran not only of past Pinto cases but also of an array of product
liability suits. Cosentino intended to use Bloch as an auto safety
“expert” who could verify the nature of the Pinto’s defects; in his
week-long testimony, Bloch undertook this task vigorously. With the
help of a rear section of a 1973 Pinto that Cosentino purchased for $100
and brought into the courtroom, Bloch showed the jurors the “hostile
environment” that surrounded the car’s gas tank and made it excessively
vulnerable to punctures, rips, and tears. He also used color slides of the
Ulrichs’ Pinto to explain how the tank had ruptured and how the
“filler tube definitely pulled out of the gas tank,” allowing fuel to
“whoosh out.” Then Bloch asserted that the Pinto’s hazards were
avoidable. Backing Cosentino’s claim that Ford’s use of “state-of-the-
art” technology would have created a much safer fuel system, he
listed a number of models that located the gas tank above or forward
of the axle rather than (as in the Pinto) behind the axle and close to the
bumper. Most revealing, he observed, Ford itself had used an above-axle
or forward-of-the-axle design in its late-1950s Skyliner, its pre-Pinto
Capri, and its more recent Fiesta. In light of these considerations,
did Ford “deviate substantially from acceptable standards of con-
duct” in designing and marketing the Pinto? Bloch’s conclusion was
clear: “Yes. Ford Motor Company did deviate.”

Although he educated the jurors about the technical aspects of the
Pinto and fuel-system safety, Bloch proved ultimately to be a disap-
pointing prosecution witness.44 The defense had systematically inves-
tigated Bloch’s background and testimony in previous product liability
cases, and now Neal was well equipped to discredit his “expert” opin-
ions. One strategy was to force Bloch to admit that “95 percent of all
American cars had the gas tank flat behind the axle as it was in the 1973
Pinto.” If the Pinto was comparable to other 1973 models, Neal rea-
soned, then how could Bloch claim that it “deviated” from the auto-
motive industry’s standards? “They were all bad” was the best answer
Bloch could muster, though Cosentino offered a more compelling
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response: “It’s a typical tactic of defendants to say that ‘Everybody else
did it, so we can do it too.’”

Neal’s second line of attack was even more damaging. The defense’s
research into Bloch’s past revealed inconsistencies between the acad-
emic credentials listed on his résumé and those he had actually earned.
Neal also noted that Bloch had testified as a safety “expert” on a wide
range of products (e.g., coffee percolators, garbage trucks, hospital
tables, train accidents) and in 1976 had advertised a combination
cocktail party and seminar with the promise of showing lawyers “how
to expand accident cases into product liability cases.” As reporters
James Warren and Brian Kelly observed, this evidence succeeded in por-
traying Bloch as a “mercenary consultant.”45 After all, Neal remarked,
“if a man advertises how he can expand accidents into product liability
cases, it seems obvious to me he’s got an axe to grind.”

Heading into the final stages of his case, Cosentino realized that
much would hinge on the effectiveness of his next witness, former Ford
executive Harley Copp. Now that Bloch’s testimony was tainted,
Copp would have to convince the jury that Ford knew about and
could have restricted the Pinto’s defects. Further, Cosentino was count-
ing on Copp’s expert testimony to lay the foundation for the admission
into evidence of non-1973 Pinto documents.

As mentioned, Cosentino had been thwarted substantially in his
attempts to show the jury why the prosecution blamed Ford’s reck-
lessness for the Ulrichs’ deaths. Until this point in the case, Cosentino’s
tenacity regarding the evidence had resulted in only one major break-
through. Over Neal’s strong objections, Judge Staffeldt had admitted
NHTSA’s letter of May 1978 to Lee Iacocca, which informed Ford that
it would hold hearings on recalling the Pinto because “when impacted
by a full-sized vehicle from the rear, the 1971-1976 Pinto demon-
strates a ‘fire threshold’ at closing speeds between 30 and 35 miles per
hour.” More controversial, however, was Staffeldt’s permitting the jury
to see the technical “investigation report” attached to the letter. As
noted in Chapter 4, this report contained the crash test data—10
tests conducted on 1971, 1972, 1974, and 1976 Pintos—that led
NHTSA to “its initial determination of the existence of a safety related
defect.” Although apparently he had not read the report, the judge said
that he would “take a chance on this one” and let the jury view the let-
ter and report; according to his rationale, the NHTSA material revealed
Ford’s knowledge that the government believed the Pinto was defec-
tive before the Ulrichs’ accident. Given the grounds for this decision,
Staffeldt also instructed the jury not to assume that the technical
information in the report was necessarily accurate.

To be sure, the crash test data were an immeasurable help to the
prosecution’s case, but these data were only suggestive. In themselves
they did not establish the extent of Ford’s awareness of the Pinto’s dan-
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gers, nor did they confirm that its executives had made a conscious deci-
sion to place profits over human safety. To prove Ford’s motives,
Cosentino knew that he would still have to convince Staffeldt to let the
jury see the company’s internal documents. Moreover, Cosentino
wanted the judge to approve his showing the jury movies of rear-end
crash tests, in which 1971 and 1972 Pintos exploded into raging
infernos when struck at 35 mph. These vivid sights, he believed,
would be far more powerful than sterile reports in forcing the jurors
to consider why the Ulrichs’ Pinto had burst into flames.

Thus, as Harley Copp took the stand, both sides were aware that
he held the key to the prosecution’s case. Cosentino began by estab-
lishing Copp’s credentials: he had been employed by Ford since the
1940s, had risen to the number-six position in the company as an exec-
utive testing engineer, and had been forced into retirement at age 55,
four years earlier, after giving safety lectures critical of the automotive
industry. (Ford cited “excessive and unauthorized absences” as the rea-
son for his dismissal.) Clearly, Copp had the engineering expertise and
the first-hand knowledge to tell the Pinto story.

Now came the crucial point in Copp’s testimony. Asked how new
models were developed, Copp explained that automakers use a “cycle
plan,” in which the car’s structure remained the same throughout the
model’s existence. Apart from cosmetic or stylistic changes, as the cycle
progressed, only minor structural changes were made based on the car’s
performance in its earliest years.

Cosentino had the opening he needed: How long was the Pinto’s
cycle? How long did Ford plan to keep the same fuel system? “I
believe it was for the life of the vehicle,” Copp responded, “ten years.”
Copp then discussed the obvious implication of this remark, noting that
all Pinto models were essentially the same car. A left-side frame rail was
added to the 1973 make; even so, he observed, this rail increased the
crashworthiness of the fuel system only from 21 to 25 mph

Cosentino believed that he had succeeded at last in laying the
foundation that would enable the bulk of his documents to be admit-
ted as evidence. After all, it seemed irrefutable that if the Pinto’s
structure and fuel system remained unchanged, materials on non-1973
Pintos should be admitted as evidence. In particular, crash tests and
company memoranda related to pre-1973 models should be relevant
because the structure of the Ulrichs’ 1973 Pinto had been determined
during these years.

Judge Staffeldt, however, remained unconvinced. “I don’t know
what more knowledge you want [to show the jury] than that they [Ford]
produced that [the Ulrichs’ 1973] automobile. I don’t think that these
things should be admitted because they allow the jury to speculate. The
only thing important here is if what they failed to warn [about] caused
the deaths.”
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“How can you lay a better foundation than we did with Copp?,”
Cosentino challenged. “[Ford] built a bomb in ’71 and ’72 and they
know it. That’s why they don’t want it known.” Refusing to budge,
Staffeldt countered, “This is a criminal case, not a product liability case.
Strict construction should be involved here.”

Neal moved to reinforce the judge’s view. As news reporters noted,
Neal had developed a special rapport with Staffeldt. Whether because
of the defense attorney’s charm, his reputation, or his ideology,
Staffeldt had “become unusually aware of Neal,” even to the point of
“openly anticipating objections from Neal as Cosentino presented
his case.” As one reporter quipped, “You’d think we were at an art auc-
tion. Maybe the judge and Neal have a set of secret signals.” Most
important, Staffeldt appeared to defer to Neal and to give him wide lat-
itude in shaping the direction of the trial. “All this,” observed reporters
James Warren and Brian Kelly, “allowed Neal to define the case almost
as he wanted.”46

Thus, Neal bolstered Staffeldt’s strict constructionist interpretation
of what constituted relevant evidence. “I am concerned this will turn into
a broad general examination of how a car is made or should be made,”
he said. “This is a criminal case.” The prosecution, Neal warned, was
trying to use criminal charges against Ford as a “Trojan horse” in their
effort to criminalize the whole realm of product design. He concluded,
“that’s why I thought this case never should have been brought.”

With so much at stake, the prosecution persisted. Terry Kiely took
his turn: “Mr. Neal, Your Honor, would have you believe that they can
make this car over the weekend. Ford had this knowledge [about the
Pinto’s fuel system] for years. They kept it from the public and tried
to keep it from the federal government until they were pressured to
recall the Pinto.” As usual, Neal responded by narrowing the focus of
the case. “The issue,” he reasserted, “is did we recklessly fail to warn
how this car [the Ulrichs’ Pinto] was built. . . . We are charged with
what this car is, and was—not what might have been. This car might
have been a horse.” Kiely replied, “Yes, it might have been a horse. But
it could also have been a car that didn’t incinerate three girls. The issue
is what are acceptable standards of conduct.”

The prosecution’s arguments, however, were ineffective. Staffeldt
even remarked “that there has been a lot of [prosecutorial] evidence
admitted that probably should not have been admitted.” A despondent
Cosentino could only comment, “I don’t know what I’ll do now.”
Later he complained to the press that out of the plethora of documents,
government reports, and internal Ford memos that the prosecution had
compiled by the start of the trial—including the materials analyzed by
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Terry Kiely—only 10 or 12 had been admitted. “We are not getting our
story told,” he continued. “We have a case, but we are being handi-
capped. It’s like fighting a battle with one hand tied behind your back.”

Sensing that his opponent was ready for a knockout, Jim Neal was
quick to capitalize on the situation. Walking by Cosentino in the hall-
way of the courthouse, he taunted in a sing-song voice, “Don’t lose your
cool. Don’t lose your cool.” Still Cosentino and his crew of volunteers
had come too far to throw in the towel. At first, they contemplated
requesting a mistrial based on Staffeldt’s rulings. This was dismissed
as unfeasible; even if it succeeded, the resources simply were not
available to support another trial. Instead, they would rely on Harley
Copp to tell the Pinto’s history. Without the documents, the story
would be less compelling, but as a former Ford executive, Copp might
have enough credibility to convince the jury of the company’s reck-
lessness. After all, Copp had been a devastating witness in Ford’s loss
of the Grimshaw civil case.

Copp did not disappoint. Following Cosentino’s lead, he sub-
stantiated the prosecution’s key accusations against Ford: because of
intense foreign competition and at Lee Iacocca’s urgings, the Pinto’s
parameters were set at an upper limit of $2,000 and 2,000 pounds, and
subsequently the car was rushed into production without proper test-
ing. Ford officials knew about the problems of the fuel system, and for
$6.65 per car could have increased the Pinto’s ability to withstand
rear-end-crash fuel leakage from 20 mph to 30 mph. This proposal was
rejected on the basis of “cost and the effect on profitability.” In short,
to enhance company profits, Ford executives allowed an “unreason-
ably dangerous” Pinto to be manufactured and to remain on the road.

With the help of Copp’s testimony, Cosentino had been able to tell
the jury the Pinto’s story, but once again, this account lacked the
depth and force he had anticipated. It remained uncertain how many
jurors were convinced of Ford’s recklessness and how their inclinations
would be shaped by Neal’s upcoming defense. Despite these misgivings,
however, the prosecution remained optimistic. They had overcome
many obstacles before the trial, and now had survived Neal’s best
attempts to prevent them from portraying Ford as a reckless killer. They
hoped the jury might have heard enough to blame the automaker for
the Ulrichs’ deaths. Indeed, even Judge Staffeldt agreed that the issue
of Ford’s guilt should be left in the jury’s hands; he rejected Neal’s
motion for a directed verdict of not guilty on the grounds that the pros-
ecution had not proven its case. Ford Motor Company would still have
to defend itself against charges of reckless homicide.
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DEFENDING FORD: THE LEGAL MACHINE RESPONDS

As Aubrey Harwell observed, Mike Cosentino was pitted against
a “legal machine.” He was not only facing one of the nation’s best trial
lawyers in Jim Neal; he also had to confront a firm with the skill and
experience to keep constant pressure on an adversary by using the vast
resources at its disposal. Already, Neal and Harwell had shrewdly
deployed their assets to defend Ford and keep the prosecution off
balance. They had wisely hired consultant Hans Zeisel, who provided
testimony that helped to win a change of venue and who assisted in the
critical task of jury selection. They retained Lester Wilson, Judge
Staffeldt’s former office mate, to give Ford a respected local repre-
sentative. Further, before coming to Winamac, Neal and Harwell’s
research staff had become a “brief factory,” producing the legal rea-
soning and written documents that later persuaded Staffeldt to limit
the evidence that Cosentino could present to the jury.47 Indeed, though
Cosentino was able to fend off several of these attacks, the defense’s
meticulously planned legal maneuvers had severely constrained his case.
As he often lamented, he could not tell the jurors the full Pinto story.

Neal and Harwell would continue to benefit by their demand that
nothing be overlooked or left to chance. In the preceding months, the
defense’s preparation had ranged from costly crash tests to an exhaus-
tive investigation of everyone even remotely associated with the acci-
dent. The result was a formidable defense, bolstered at key points by
surprising testimony.

On Wednesday, February 13, Neal opened Ford’s defense with a dra-
matic witness, Levi Woodard. Now employed in a Michigan hospital,
Woodard had been working as an orderly at Elkhart General Hospi-
tal the night of the Ulrichs’ accident. Unknown to Cosentino, he had
been called to Judy’s side when she asked, “Does anyone know Jesus?
Can anyone here say Bible verses?” As a Seventh Day Adventist,
Woodard comforted her; he also talked with her about the events on
Highway 33.

Until this point, no one had explained why the Ulrichs were driving
away from rather than toward Goshen, where their church volleyball
game was scheduled. Woodard unraveled this mystery. Judy explained
that after they had stopped at a self-service gas station, they had left
the cap to the gas tank on the roof. Seeing it fly off the roof and roll
across the highway, she had made a U-turn to retrieve the cap and had
put on her emergency flashers. Then Woodard offered a shocking
revelation: Judy said that when hit by Duggar’s van, her Pinto was
“stopped beside the cap to get it.” Neal argued that this was why the
gas cap was found near the place where the van first struck the Pinto
rather than down the road, where the car eventually came to rest. More-
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over, Neal reasoned, Woodard’s testimony exonerated Ford: any small
compact car stopped on the road and hit by a 4,000-pound van trav-
eling at 50 mph would have exploded.

Cosentino felt that Woodard’s story could be disproved by the
testimony of his six eyewitnesses, all of whom had said that the Pinto
was moving when struck by the van. Yet he was concerned that doubts
may have been raised in the jurors’ minds and that the prosecution’s
credibility had been shaken by its obvious failure to interview Woodard
during its investigation. A lesser opponent, however, would never
have produced Woodard. Indeed, he was discovered only after an
arduous search. Operating on a tip that someone named “Levi” had
talked with Judy Ulrich, Harwell learned Woodard’s full identity only
after calling a former Elkhart nurse doing missionary work in Costa
Rica; she gave him the name of another person who knew Woodard’s
name. Because Woodard was not listed in any telephone directory, Har-
well dispatched two investigators—Thomas Dundon and former Dal-
las Cowboy Richmond Flowers—to find their potential witness. As Neal
commented, “We traced him to a cabin in the woods near Levering on
the first day of the Michigan deer hunting season. Have you ever
heard what it’s like walking through the woods when Michigan opens
its deer season? The guys all wore big red hats. But they, finally found
Levi—and Aubrey came in with the evidence.”48

Having started his case with a bang, Neal wanted to establish a key
technical point: Ford was not a reckless manufacturer, because the
Pinto’s fuel system was comparable to that of other 1973 compacts. To
substantiate this claim, Neal convinced Staffeldt to allow the jury to
view the rear ends of four cars (a Dodge Colt, a Chevy Vega, a Toyota
Corolla, and an AMC Gremlin) that he had brought into the basement
of the courthouse. Douglas W. Toms, the director of NHTSA from 1969
to 1973, was then called in to show the jurors that all the vehicles’ gas
tanks were located in the same general place as the Pinto’s: behind the
rear axle. On the stand, Toms testified further that he was “amazed”
that the Pinto had been recalled, because it “did not substantially
deviate” from acceptable industry standards. “It would be my opinion,”
he concluded, “that it was a very conventional automobile.”

Reinforcing this line of reasoning, Tom Sneva, the first driver to
break the 200-mph barrier at the Indianapolis 500, argued that it
was safer to place a car’s gas tank behind the axle. An over-the-axle
design, he claimed, redistributed a car’s weight and made handling more
hazardous. Moreover, fuel-tank bladders, which the prosecution con-
tended were an inexpensive means of preventing gas leakage, were
costly: the one in his racing car cost $3,700.

Ford’s next witness, though less famous, was also prepared to
defend the company’s decision not to fortify the Pinto’s fuel system.
Donald Huelke, a University of Michigan anatomy professor and a Ford
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consultant from 1964 to 1973, observed that deaths from rear-end col-
lisions were rare events and not a major safety hazard. As a result, in
his advisory capacity, he did not warn Ford that “fires on rear-end
impact were a problem in the real world.”

Neal’s witnesses had clearly scored points on the technical issues.
If nothing else, they had shown that determining where to place a gas
tank is a complex decision that requires considering a number of
variables. Moreover, Toms had laid the groundwork for a key element
of Ford’s defense: the Pinto’s design was not radically different from
that of other subcompacts.

In cross-examination, however, the prosecution was able to min-
imize the potential damage of this testimony. One strategy, which
Cosentino used throughout the trial, was to show that the witnesses
had a conflict of interest because at one time or another they had finan-
cial ties to Ford. Huelke had been a consultant, Sneva had driven
Ford cars, and Toms’s recreational vehicle company currently did a
“substantial” business with the automaker. In addition, deputy pros-
ecutors Terry Kiely and Terry Shewmaker chipped away at the wit-
nesses’ substantive testimony. Toms, for instance, admitted that it
was unusual for NHTSA to recommend a recall, that he was not “per-
sonally aware” that Ford’s Capri could withstand a 44-mph rear-end
crash, and that Ford (like other automakers) lobbied against safety stan-
dards. Sneva revealed that the use of a fuel tank bladder had limited
leakage in one of his racing accidents, and that the Indianapolis 500
Technical Committee had required drivers to insert bladders as a pro-
tective measure. Huelke conceded that he had conducted his research
on rear-end fires before the production of the 1973 Pinto; furthermore,
he did not know that more people died each year from such fires than
from airplane accidents.

At this point, Neal decided to call to the stand Ford executives
involved in the Pinto’s production. He understood well the risks of this
maneuver: it would give Cosentino an opportunity to question the exec-
utives in an open court before the nation’s media. A misstatement or
a fumbled answer could lead the jurors to impute culpability to the
entire corporation and could result in news reports damaging Ford’s
reputation. Yet Neal also realized that much could be won if a confi-
dent and unapologetic Ford representative came willingly before the
court. On the one hand, such an appearance would counteract the
jurors’ tendency to see Ford as an impersonal corporation; now they
would have to ask themselves if the respectable person before them was
a reckless killer. On the other hand, Neal feared that if he did not call
someone directly associated with the Pinto to testify, Cosentino would
ask why “Ford” was afraid to take the stand. Did they have something
to hide? The implication would be clear: only guilty defendants remain
silent and “seated at the side” of their high-priced attorneys.
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Fortunately for Neal, he had the ideal candidate for Ford’s corporate
representative: Harold C. MacDonald, vice president of engineering and
research. A 62-year-old grandfather of five and church deacon, Mac-
Donald was Ford’s engineer in charge of all passenger cars—including
the Pinto—built in the United States from 1965 to 1975. In an obvi-
ous attempt to counter Cosentino’s depiction of the Pinto as Lee
Iacocca’s car, Neal referred to MacDonald as the “father of the Pinto.”
He also told reporters that “big companies are made up of people like
Mr. MacDonald—good decent people, people doing the best they can
in a difficult world.”49 Decent people may make mistakes, but they do
not recklessly endanger the lives of teenagers in the crass pursuit of 
profits.

Showing the human dimension of the automaking industry, Mac-
Donald explained why he had a “great personal concern about the
placement of the fuel tank in the 1973 Pinto.” In 1932, his father had
been burned to death when his Model A Ford hit a tree. The gas tank,
located between the engine and the passenger compartment—almost
in his “father’s lap”—had exploded upon impact. This event con-
vinced MacDonald that the fuel system should be placed “as far from
the passenger compartment as possible”; the Pinto, with its tank
behind the rear axle, met this criterion.

Personal history aside, MacDonald was proud of the Pinto and
ready to defend its record. First, he denied Harley Copp’s charge that
the Pinto was ever “locked into” the $2,000 and 2,000-pound limits—
the rigid standards reportedly dictated by Lee Iacocca. Second, he
felt that the car’s fuel system was “reasonably safe.” After all, the Pinto
in question met all 1973 federal regulations, and even satisfied a vol-
untary internal Ford standard that the car be able to withstand a
20-mph rear-end collision from a moving barrier—a standard that no
other American automaker had in force. Moreover, objective statisti-
cal data confirmed his assessment of the Pinto’s safety. A 1975-1976
federal study indicated that Pintos constituted 1.9 percent of all cars
on the nation’s highways and were involved in 1.9 percent of all fatal
accidents involving fire. Clearly, a recklessly designed car would have
been overrepresented rather than represented proportionately in its
share of such fatalities. Third, from an engineering perspective, Mac-
Donald believed that placing the tank above the axle was not desirable.
The danger of this design, he claimed, was that during a collision, the
tank was more vulnerable to puncture by unsecured items inside the
trunk. Fourth, and what was perhaps MacDonald’s most convincing
testimony that he believed in the Pinto’s safety, he drove a 1973 Pinto
and had bought one for his son.

Cosentino quickly launched a vigorous cross-examination. He
began by demonstrating MacDonald’s personal stake in Ford’s
well-being. In the previous year, he had been paid $195,000 in salary
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and another $200,000 in bonuses; he also owned nearly $450,000 in
company stocks. Cosentino then disputed the Pinto’s safety record by
introducing statistics indicating that the Pinto was not represented pro-
portionately in fatal rear-end accidents in which a fire occurred—as
Ford claimed—but rather was involved in such accidents two times
more often than would normally be expected. The data showed that
by 1976, Pintos comprised 3.5 percent of all automobiles on U.S.
roads, yet were involved in 7 percent of these fatal fire crashes. Mac-
Donald responded weakly, “I am not familiar with those statistics.” He
also admitted that he did not know the Pinto was the only 1973 sub-
compact recalled by the government. Cosentino continued to score
points for the prosecution when MacDonald said that he did not
believe Ford could have built a 1973 Pinto that would be able to
withstand a rear-end collision at 43 or 44 mph. This statement presented
Cosentino with the opportunity to show the jury a 1969 advertisement
in which Ford stated that its Capri, manufactured in Great Britain,
could indeed safely withstand impact at this speed. Finally, Cosentino
made an observation about Ford’s internal standard requiring the
Pinto’s fuel system to have integrity in a 20-mph moving-barrier
rear-end crash test: in an equivalent highway crash, the car would begin
to leak fuel if hit at a speed greater than 26 to 28 mph.50 “But,”
Cosentino asked, “didn’t this mean that it could not withstand a col-
lision at the 30-mph speed limit on most residential streets?” And when
Ford recalled the Pinto, did they ever warn consumers, such as the
Ulrichs, that their vehicles were “subject to fire on rear-end impact”
if hit at a speed greater than 28 mph?

In response, Jim Neal called a series of witnesses to repair the dam-
age done by Cosentino’s cross-examination. Two Ford engineering exec-
utives came forward to testify that they allowed family members to drive
Pintos. Particularly effective was James G. Olson, who had bought a
1973 Pinto for his 18-year-old daughter, the same age as Judy and
Donna Ulrich. “Would you have purchased it if you didn’t think it was
safe?” asked Neal. “Most certainly not,” replied Olson.

James J. Schultz, a 24-year Chrysler employee, who at the time of
the trial was employed by a California engineering firm, reiterated that
the Pinto was “certainly comparable, and in some respects was supe-
rior” to other subcompacts. He also contended that his analysis of the
evidence led him to conclude that the Ulrichs’ Pinto was stopped and
hit at a speed of 60 mph. The car’s structure, he added, “did quite well
in light of the speeds involved.” Cosentino succeeded, however, in
diminishing Schultz’s credibility. He showed not only that Schultz
was being paid $41 an hour for his testimony (and that another $24
was going to the firm he represented), but also that Ford’s “expert” wit-
ness did not know at what speed the Pinto experienced hazardous gas
leakages. Further, Schultz claimed that when a 1973 Pinto was hit from
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behind by a moving barrier at a test speed of 21 mph, the welds on the
floor-pan would not split and make it possible for fuel to spill into the
passenger compartment. This claim contradicted earlier testimony by
Harold MacDonald, “the father of the Pinto,” who had admitted
that such splits were possible. An elated Cosentino announced to
reporters, “I think the state’s case against Ford is getting better with
every witness Ford produces.”

Engineering vice-president Thomas J. Feaheny was brought forward
to explain why Ford recalled the Pinto. He asserted that the company
did not recall the car because it was dangerous, but only because
adverse publicity about the Pinto’s alleged fuel-system defects had
become “a critical problem—damaging our corporate reputation.” By
reaching an agreement with NHTSA on how to modify the Pinto, he
continued, Ford felt “it would reassure our owners and the public of
the company’s good intentions on the matter.” To substantiate this
claim, Feaheny produced 1975-1976 data revealing that the Pinto
had a similar if not a lower incidence of fire-related crashes during that
time than five other subcompacts. He also testified that this informa-
tion was compiled because of escalating public concern, and was pre-
sented to Ford’s Board of Directors in March 1978. In light of the data,
the corporation’s “state of mind” was that the Pinto was as safe as com-
parable subcompacts.

Again, Cosentino was able to blunt the effectiveness of the prose-
cution’s witness. He forced Feaheny to state that he was unaware of gov-
ernment statistics indicating that the Pinto’s fuel system was more
fire-prone in rear-end collisions than other models in its class. More
important, Feaheny conceded that he did not inform the company’s
directors about Ford’s own crash tests, which showed that a 1973 Pinto
would suffer fuel leakage at relatively low speeds.

Neal now embarked on a second line of attack against the prose-
cution’s case. Thus far, he had attempted to show that the Ulrich
teenagers did not die because Ford had designed their Pinto’s fuel sys-
tem recklessly. The testimony, he hoped, had established three major con-
clusions: (1) the speed difference between Duggar’s van and the Ulrichs’
Pinto was so great that any car would have exploded in flames; (2) Ford
had complied with all federal regulations and the Pinto was compara-
ble to other subcompacts; and (3) the good people at Ford, including
engineers directly involved in the Pinto’s production, believed so
strongly in the car’s safety that they purchased Pintos for their spouses
and children. Yet, even if the jurors were unconvinced of these points,
Ford’s conviction on charges of reckless homicide did not necessarily
follow. According to pretrial rulings (as discussed in Chapter 5), the pros-
ecution had to demonstrate that Ford had not only built a dangerous
vehicle but also had been reckless in its failure to recall the Pinto dur-
ing the 41 days between the implementation of Indiana’s reckless homi-
cide statute and the Ulrichs’ deaths on August 10, 1978.
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Fortuitous circumstances made this side of the prosecution’s case
especially vulnerable to attack. On June 9, 1978, three weeks before
the Indiana statute took effect, Ford had agreed with NHTSA to recall
the Pinto. As a result, a full recall effort was under way throughout the
41-day period in which the company’s recklessness was in question. Fur-
thermore, Neal was prepared to show that Ford had done “everything
possible” to contact Pinto owners, including the Ulrichs.

Ronald Hoffman, a 32-year-old supervisor with Ford’s parts and
services division, testified that once the decision to recall the Pinto had
been made, he was told to “drop what I was doing and work on this
as quickly as possible. . . . We did everything we could, with no cost
constraints and no time constraints, in order to get this done as
quickly as possible.” Although the company worked around the clock
and even hired planes to rush parts to dealers, Hoffman noted, the recall
was a complicated task that required time to complete. Not only did
the addresses of Pinto owners have to be traced, but the kits used to
modify the Pinto had to be manufactured. These kits contained 16
pieces, including a longer filler tube and a plastic shield to prevent tank
punctures. These items were not ready to be shipped until August 9,
one day before the Ulrichs’ deaths. Recall notices were not distributed
until later that month. The first person to own the Ulrichs’ Pinto was
sent a letter on August 22.

Neal’s advantage dissipated quickly, however. In a surprise move,
Cosentino attempted to introduce evidence that in February 1973
Ford was convicted of 350 criminal counts of filing false reports to the
Environmental Protection Agency and was fined a total of $7 million
($3.5 million in criminal penalties and $3.5 million in civil damages).
This crime occurred in 1972, when Ford performed unauthorized
maintenance on test vehicles and submitted falsified data certifying that
the emission levels of its 1973-model-year cars (including the Pinto) met
the standards prescribed by the 1968 Clean Air Act.

This evidence should be admitted, the prosecution argued, for
three reasons. First, although prior convictions normally could not be
used in court because they would bias a jury unduly against a defen-
dant, Indiana law stated that such convictions were admissible when
they were related to a defendant’s reputation for truthfulness, and that
a court had no discretion to exclude “anything having to do with
false and fictitious representations” by a defendant. Clearly, Ford’s
attempt to deceive the Environmental Protection Agency (EPA) fell into
this category. Second, the convictions were related directly to 1973 mod-
els and thus met Staffeldt’s demand that the prosecution restrict evi-
dence to the year in which the Ulrichs’ Pinto was manufactured.
Third, because Ford executives were testifying on behalf of the com-
pany—and were portrayed as “churchgoers” and “family men”—the
prosecution had the right to impeach their testimony by introducing
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evidence regarding Ford’s corporate character. “The jury,” Bruce
Berner told Staffeldt, “has the right to know that Ford has not been
truthful in the past.” By contrast, Neal argued that it was inappropriate
to use information about a corporation to cast suspicion on the testi-
mony of an individual.

After hearing legal arguments for more than an hour, Staffeldt
announced that although this was “a novel question of law,” he would
admit the evidence on Ford’s convictions because it tended to show “the
poor reputation of the defendant for truth and veracity.” The jurors were
then allowed to read the details of Ford’s earlier brush with the law.

Neal immediately took steps to reaffirm the integrity of Ford’s cor-
porate character. Herbert Misch, a company vice president, was called
to explain what had transpired. He stated that only lower-echelon
employees had falsified records, and no one who had testified in the
current case was involved. More instructive, after the matter was
brought to his attention, Misch met with Henry Ford II, who told him
“to investigate this and make it right.” In turn, the company notified
EPA of the misinformation and eventually pleaded “no contest” to the
criminal charges.

Outside the courtroom, the usually restrained Neal was “openly dis-
tressed” about Staffeldt’s ruling. In a “booming voice” he vigorously
defended Ford’s handling of the EPA situation. Noting that his client
“blew the whistle” on itself, he claimed that this was “not only Ford
Motor Company’s but American industry’s finest hour. . . . All these
people [who] go around talking about immorality should applaud, not
condemn us.” Privately, however, Neal was worried that even though
Ford admitted its EPA transgressions, the evidence might prove “dev-
astating.” As one of his associates commented, “You can imagine
what this will do to the jury—to continually hear how we were con-
victed for lying about our 1973 cars.”

Indeed, the second week of the defense’s case had not gone well.
Although Hoffman’s testimony on Ford’s recall efforts was persuasive,
Cosentino had effectively cross-examined several witnesses—most
notably Harold MacDonald, proclaimed by Neal himself to be “the
Pinto’s father”—and had won a rare legal victory on the EPA convic-
tions. Cosentino had reason to tell reporters that “our case gets
stronger and stronger as the defense continues. The longer this trial
goes, the better I feel.”

Over the weekend, however, Neal worked to halt the prosecu-
tion’s momentum. He captured the attention of the press by promis-
ing to close his defense the following week with a “bomb.” Headlines
were no longer reporting, “Week’s Testimony Shakes Ford’s Pinto
Defense” or “Ford Lawyer Becomes Upset.” Instead, everyone was wait-
ing to learn “how he would produce a document this week which would
devastate the prosecution’s case like a ‘bomb.’”51 Jim Neal had a his-
tory of fulfilling his promises.
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On Monday, February 25, Herbert Misch continued his testimony.
Building on Hoffman’s earlier description of Ford’s recall efforts,
Misch noted not only that everything possible was being done to
notify Pinto owners but also that the whole recall effort was being reg-
ulated by NHTSA. Furthermore, if Ford had followed all conditions
set down by NHTSA, how could the company have been reckless dur-
ing the 41 days in which they had a legal responsibility to Pinto owners?

Cosentino, however, contended that Ford did not simply have an
obligation to repair the vehicles but also had a duty to warn people like
the Ulrichs as soon as possible that they were driving a potentially lethal
car. Thus, he asked Misch whether Ford’s June 9 press release announc-
ing the Pinto’s recall told owners not to drive their cars until the
defect in the fuel tank could be fixed, or whether the company subse-
quently had taken television or newspaper advertisements cautioning
its customers of the full extent of the Pinto’s dangers. In response, Misch
asserted that because the Pinto was recalled merely to protect Ford’s
corporate reputation and not because of any alleged hazards, it would
have been “ridiculous” to ask “one and a half million or more people
not to drive their vehicles . . . and the one they’d be getting into
would be no more safe than the Pinto.” It remained to be determined
whether the jury believed that Ford had fulfilled its duty to the Ulrichs
by feverishly embarking on a recall effort, or whether the company was
reckless because it did not warn owners immediately and publicly
that their Pintos might explode when struck from the rear at less than
30 mph.

Now Neal was ready to launch his “bomb” at the prosecution: he
had crash-test data indicating that the Ulrichs’ Pinto was hit at a
speed of 50 to 55 mph. John D. Habberstad, a Spokane, Washington,
mechanical engineer and accident reconstruction expert, had been
hired to conduct a series of tests in which a Pinto and comparable 1973
subcompacts were struck by a 1972 Chevy van identical to Robert Dug-
gar’s. The price of conducting this experiment was substantial: Hab-
berstad was paid a consultant’s fee of approximately $22,000, and each
of the nine crash tests cost between $8,000 and $9,000. Nonetheless,
winning, not money, was the prime consideration of Neal’s legal
machine.

Over the prosecution’s strenuous objections, Judge Staffeldt ruled
that the jury could see films of the crash tests because “any scientific
demonstration of the evidence is encouraged by the court.” In the key
test, a 1973 Pinto sedan was hit by the van at 50.3 mph. Red stoddard
solvent, used as a substitute for fuel so that no fires would occur, gushed
from the Pinto’s gas tank. Moreover, the rear end of the test Pinto was
“crushed a little bit less than the actual accident vehicle,” suggesting
that the Ulrichs’ car had been struck by a vehicle traveling above the
50.3 mph test speed; Habberstad estimated the speed difference at 55

260 CORPORATE CRIME UNDER ATTACK



mph. The implication was clear: the teenagers’ Pinto must have been
stopped when hit by Duggar’s van.

The jury was shown the films of five other tests that involved
four subcompacts—a Vega, a Colt, a Gremlin, and a Corolla—and a
full-sized Chevrolet Impala. In each instance, stoddard solvent leaked
from the cars’ fuel tanks. These data, Habberstad concluded, indicated
that virtually any car would be a fire hazard if hit at 50 mph. Further,
he claimed that a protective device or plastic shield, such as that con-
tained in the recall modification kit, would not have prevented a fire
in the Ulrichs’ Pinto. In a high-speed rear-end collision, fuel does not
leak because external objects puncture the gas tank, but because the
buildup of liquid pressure inside the tank causes a rupture. “A plastic
shield,” Habberstad remarked, “will not prevent a hydrostatic burst.”

As reporter Lee Strobel observed, the defense had presented its
“most dramatic evidence” that the Ulrichs’ fiery crash “involved an
impact more powerful than eyewitnesses reported.”52 Cosentino scram-
bled to recoup the losses inflicted by Habberstad’s engrossing crash-test
films and expert “scientific” testimony. To prepare the next day’s
cross-examination strategy, he worked far into the night with his
staff. He would launch a counterattack on several fronts.

First, Cosentino noted not only that Habberstad was paid a hefty
consultant’s fee by Ford, but also that he had conducted his suppos-
edly “independent” experiments at the company’s own testing grounds
in Dearborn, Michigan. Second, he asked Habberstad if the testi-
mony of numerous eyewitnesses who saw the Ulrichs’ Pinto moving
would cause him to change his assessment. The point, of course, was
that it was difficult to reconcile the test results with the accounts of
those who had actually witnessed the accident. Third, he forced Hab-
berstad to admit that the dummies used to represent drivers or pas-
sengers in a crash test “would be thrown around quite violently” in a
high-speed collision. The Ulrichs, however, had not been “thrown
around” in their Pinto, and they had not sustained the kind of serious
bodily harm one would expect in a 50-mph crash. Indeed, medical tes-
timony had established that they would have survived the accident if
their Pinto had not burst into flames. In the same vein, why hadn’t Hab-
berstad’s tests included cameras that filmed what happened to the
dummies inside the crash vehicles? Didn’t he “want the jury to see that
people are seriously injured, maybe killed, without fire at those
speeds”? Fourth, Cosentino noted that if the Pinto had been stopped
when hit by Duggar’s van, glass and underbody debris would have fallen
to the ground at the point of the impact; after all, this is what had
occurred in Habberstad’s Pinto crash test. Yet the debris found on High-
way 33 was scattered 24 to 113 feet down the road, thus indicating that
the Ulrichs’ Pinto must have been moving. Fifth, Cosentino ques-
tioned Habberstad about a four-page report on “vehicle fires” that he
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had presented at a 1971 accident seminar in Portland, Oregon. Hadn’t
he written that “fuel tanks located near the perimeter of a vehicle”—
like the Pinto’s—were “particularly susceptible to damage during an
impact between two vehicles”?

Despite Cosentino’s inventive and unrelenting cross-examination,
Habberstad was not an easy witness to shake.53 He claimed, for exam-
ple, that the Ulrichs may not have suffered serious injuries because “the
back end of the Pinto was forced forward 38 inches, which gives you
a big sponge, the big cushion that allows the riders to adjust to the
change in velocity.” Similarly, he disputed the contention that no
debris was found at the point of impact between the van and the
Pinto. A close examination of the photograph of the accident scene
revealed fragments of debris at the contact point; the rest of the glass
and underbody pieces could have been propelled down the road by Dug-
gar’s moving vehicle. Moreover, Habberstad offered, his examina-
tion of the Ulrichs’ Pinto indicated that the damage sustained by one
of the support posts meant that the car door was open at the time of
impact. This fact also explained, he continued, why the gas cap was dis-
covered close to where the Pinto was initially struck and not down the
road, where it eventually came to a halt: the car was stopped and some-
one was opening the door to retrieve the cap.

To be sure, Habberstad did not counter all of Cosentino’s attacks.
Yet, when taken in conjunction with Levi Woodard’s claim that the
Pinto was stopped, his testimony might have raised enough uncertainty
about the speed difference between the Pinto and the van to create a
“reasonable doubt” in the jurors’ minds regarding Ford’s guilt. Con-
sequently, Cosentino knew that once the defense rested its case, he
would have to make the most of his opportunity to introduce rebut-
tal witnesses and evidence.

Neal had planned to conclude his case with the “bomb” of the crash
test films. A late development, however, changed his mind. Once
again, his insistence that every possible lead be explored, regardless of
cost, proved critical. After Levi Woodard’s surprise testimony, Cosentino
sent his investigators to Elkhart General Hospital to see if any evidence
disputing Woodard’s account could be discovered. In response, Neal
arranged for a South Bend attorney to “hang around” the hospital in
case this new inquiry produced information that supported the defense’s
case. His hunch was accurate: prompted by the prosecution’s investi-
gation, hospital employees started to discuss the accident, a topic
that had faded from their daily conversations. Through the grapevine,
Neal’s representative learned that another person had talked with
Judy Ulrich as she lay near death in the emergency room: Nancy E.
Fogo, the hospital’s nursing supervisor for the evening shift on
August 10.
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Fogo testified that after encountering Levi Woodard and hearing
his explanation of the accident, she went to talk with Judy. “I told
her. . . . ‘I understand that it was really a bad situation out there on
[Highway] 33.’ She said, ‘Yes.’” Fogo continued, “‘I understand you
stopped on 33. Did you have car troubles?’ She said, ‘Yes I stopped,’
and then something about the gas cap.”

A startled Cosentino desperately assaulted Fogo’s story. Judy had
been through a “holocaust” and was under “heavy sedation” from
painkillers. How could she accurately recount, Cosentino asked, what
had occurred on Highway 33? Fogo noted, however, that Judy was able
to provide telephone numbers where her parents and an aunt might be
reached to tell them about the accident. Refusing to lessen the pressure,
Cosentino observed that Judy’s lips had been burned off, and that it
could not have been possible to understand fully what she was saying.
How could she talk? “Using her teeth,” Fogo replied. “I believe, sir, she
said, ‘Yes, I was stopped.’” Cosentino demanded that she try to say
“stop” without using her lips. Holding her lips back and speaking
through her teeth, Fogo’s muffled response sounded something like
“stot.”54

Outside the courtroom, an elated Jim Neal announced to reporters,
“Cosentino challenged us to stop that Pinto. Well, now we’ve stopped
it twice.” Meanwhile, Michael Cosentino knew that his case had been
damaged, and that winning Ford’s conviction would hinge on the
effectiveness of his upcoming rebuttal. He was optimistic, however, that
he had the witnesses to demonstrate that the Ulrichs’ Pinto was mov-
ing and that the three teenagers should not have perished in a fiery
crash.

THE VERDICT

Taken together, Habberstad’s crash test and the testimony of Levi
Woodard and Nancy Fogo presented a strong challenge to the prose-
cution’s assertion that the speed difference between Duggar’s van and
the Ulrichs’ Pinto was so low that only a defective vehicle would have
exploded on impact. Clearly, Neal had succeeded in raising doubts
about Ford’s guilt. In a high-speed collision, deaths might be blamed
on careless driving, on an unfortunate sequence of fateful events, or on
a market economy that demanded affordable though less safe cars, but
the blame could not be placed on corporate recklessness.

To combat this assessment of responsibility for the Ulrichs’ deaths,
Cosentino prepared a rebuttal case that he felt would show the jury that
the speed difference between the van and the Pinto was not nearly as
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great as the defense claimed. He planned to use Fred Arndt, an acci-
dent reconstruction specialist, to counter Habberstad’s testimony by
demonstrating that the maximum speed of impact was approximately
40 mph. Robert Stein, the pathologist who had performed the autopsy
on Judy Ulrich, could be relied upon to state that her injuries were
inconsistent with those typically sustained in high-speed collisions. Neil
Graves would also be called back to the stand. He would suggest that
Habberstad’s test results overestimated the speed difference because the
wooden bumper on Duggar’s van was smaller than the bumper on the
van used in the crash experiments and because the rear end of Ulrichs’
car was rusted and hence more susceptible to crushing than the test
Pinto. Further, Graves’s testimony would be used to show how par-
ticular features of the accident scene—for example, the distribution of
debris on the highway and the pattern of fire inside the Pinto—sup-
ported the conclusion that a defective fuel system and not a high-veloc-
ity impact caused the Pinto to catch fire.

Most important, Cosentino had his own “bomb” to drop on the
defense: Frank C. Camps, a 15-year Ford employee who had retired in
1978. A veteran of more than 200 crash tests on Ford vehicles, Camps
was ready to reveal that company personnel had rigged or misre-
ported a number of tests that failed to meet federal regulations, and
would “do whatever was necessary to pass a test.” The implication was
clear: given the company’s less than reputable history, could the jury
trust crash tests that were conducted at Ford facilities by a highly paid
consultant?

Jim Neal moved quickly to ensure that the jury would not hear any
of Cosentino’s potentially damaging rebuttal. Citing a 1959 decision,
Neal argued that in no instance was the prosecution permitted to
“split its case” by reserving evidence for its rebuttal that could have
been presented earlier in the trial. Instead, the prosecution had an oblig-
ation to present all evidence on a specific point during its original
“case-in-chief” so that the defense would have the full opportunity to
dispute the allegation. In light of this ruling, Neal asserted forcefully,
“we object to any further testimony as to closing speed” between the
van and the Pinto. After all, Graves and Stein had already testified,
while Arndt and Camps were available and could have been called to
the stand when the prosecution made its case against the defendant.

Bruce Berner retorted for the prosecution that throughout the
trial Ford had endeavored to steer the evidence “to the posture they
want and then close off any additional testimony.” Further, he con-
tended, the Indiana Supreme Court had ruled that expert testimony at
this phase of the trial could “explain, contradict, or disprove” evidence
presented by the defense. Rebuttal evidence is not limited to new evi-
dence. Therefore, although it is inappropriate to repeat testimony, the
court may admit information that specifically rebuts evidence offered
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by the defense in its case. On the basis of this principle, Berner reasoned,
it became clear why the prosecution should be allowed to call its wit-
nesses: because Neal had introduced crash-test data related directly to
the issue of “closing speeds,” the jury should be allowed to hear the
prosecution’s rebuttal evidence on this point.

Both sides anxiously awaited Staffeldt’s critical ruling. Calling
the decision “probably one of the toughest issues in the trial,” the judge
stated that it would be “an abuse of discretion if the court permitted
the prosecution to separate its case-in-chief and its rebuttal.” Conse-
quently, the prosecution would not be allowed to present any evidence
that “could have been produced in the case-in-chief and was available
at that time.”

In effect, Staffeldt’s decision scuttled Cosentino’s rebuttal case. Once
again, Neal had maneuvered to create a legal obstacle that the prose-
cution could not surmount; once again, the full “Pinto story” would
not be told inside the Pulaski County courthouse. In the end, Arndt,
Stein, and Camps were not allowed to testify; meanwhile, Neil Graves
was forced to limit his comments to several minor points related only
tangentially to the issue of the speed difference between the van and
the Pinto.55 Later, Cosentino decided not to place on the stand a sta-
tistical consultant who was prepared to dispute Ford’s claim that the
Pinto was as safe as other subcompacts. Not wanting to “end with a
statistical argument,” he chose instead to rest the prosecution’s case.

After Staffeldt’s ruling, a disquieted and frustrated Cosentino
refused—for the first time—to attend the daily briefing with media rep-
resentatives. As one reporter noted, the “state’s case had reached its
nadir”; indeed, an “angry depression” hung over the entire team of
prosecution lawyers as the prospects for winning Ford’s conviction
seemed to be slipping away.56

Cosentino was not one to remain gloomy for long, however; he still
had reason to be hopeful. For one thing, though Judge Staffeldt
reserved the right to overrule the jury’s decision, he had rejected
Neal’s request for a directed verdict that would acquit his client. “We
will submit this case to the jury,” Staffeldt commented. In addition, final
arguments still lay ahead, and this stage of the trial would present
Cosentino with another opportunity to convince the jury of Ford’s cul-
pability. “We haven’t been able to tell our entire story,” he noted, “but
I think it will be sufficient when we tie it up in final argument.” Out-
wardly, at least, Cosentino’s confidence had returned.

On Monday morning, March 10, Cosentino rose to address the jury
for the last time. His remarks were couched on two levels: a technical
discussion of the evidence and a consideration of the moral issues at
stake. There were sound evidentiary reasons, he claimed, for blaming
Ford’s recklessness for the Ulrichs’ deaths. Even Ford executives had
testified that the Pinto could not safely withstand a rear-end crash at
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the speed limit in effect on most city streets, including downtown
Winamac. “Do you know what happens to a Pinto when it’s hit at a
speed between 26 and 28 mph?” he asked. “It blows up.” Moreover,
he asked, could the jury really believe Ford’s contention that it recalled
a car that had “nothing wrong with it?” After all, this company not only
was convicted of 350 counts of lying to the government, but also
made $1.5 billion in 1978 profits. Yet it would not invest another $6.65
per car to ensure that Pintos like the Ulrichs’ were free from a lethal
fuel-system defect. And what of the defendant’s allegation that the Pinto
was comparable to other 1973 subcompacts? Well, said Cosentino, “this
is like an accused burglar defending his actions because other people
burgled.”

Most important, however, the impact of the collision on Highway
33 “did not kill Judy, Donna, and Lyn. Were it not for the Pinto, they
would be with us today.” Ford, Cosentino continued, wished to deflect
blame by arguing that any car would have exploded into flames; but
what was their evidence? Crash tests conducted by a paid consul-
tant? Conversations with a dying girl who had just been through a
“holocaust”? By contrast, the prosecution had offered two incontro-
vertible facts: a number of eyewitnesses all agreed that the Pinto was
moving when struck, and the girls’ injuries were consistent with a
low-speed collision. “If the crash doesn’t kill you,” Cosentino asserted,
“the car shouldn’t kill you.”

Yet larger moral issues were also at stake. Waving three death
certificates before the jurors’ eyes, Cosentino demanded that the jury
“give meaning to these senseless deaths.” A wrong had been commit-
ted, and now the scales of justice must be balanced. Nothing could bring
the Ulrich girls back to life, of course; but the jury did have the power
to prevent others from suffering tragic fates at the hands of socially irre-
sponsible corporations. Indeed, by convicting Ford Motor Company
on charges of reckless homicide, Cosentino reminded the jurors, they
would be “planting the seeds of needed corporate moral responsibil-
ity. You can send a message that can be heard in all the large board-
rooms in this country. . . . All America awaits your verdict.”

Neal’s final argument contested Cosentino’s interpretation of the
evidence and raised a different set of moral issues. On a moral level,
he disputed Ford’s portrayal as a big business blindly pursuing prof-
its in disregard of potential human costs. To be sure, the company “may
not be perfect, but it is not guilty of reckless homicide.” The Pinto was
not the creation of crass capitalists but of “honest men who honestly
believed the 1973 Pinto was a reasonably safe car, so safe that they
bought it for their wives and children.” They followed all federal reg-
ulations in the car’s construction and even went so far as to implement
voluntarily their own standard for fuel leakage in rear-end crashes.
What other automaker could make this claim? Further, once Ford
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executives agreed to recall the Pinto rather than lose the confidence of
consumers, they acted vigorously. During the 41-day period in which
the company was legally liable under Indiana’s reckless homicide
statute, what more could they have done to contact the Ulrichs and give
them the opportunity to modify their Pinto?

Neal also warned the jury that their verdict would have profound
implications for the future of American business. “If this country is to
survive economically,” he cautioned, “we’ve got to stop blaming
industry and business for our own sins. No car is now or ever can be
said to be safe with reckless drivers [like Duggar] on the road.” Par-
ticularly dangerous, he continued, was the attempt to preempt federal
regulations with the personal biases of local prosecutors—prosecutors
like Michael Cosentino. “What chaos it would involve if the federal gov-
ernment set standards, but state prosecutors started saying, ‘I’m not
satisfied.’ How can any company survive?” It was the jurors’ moral
duty, Neal concluded, to halt the increasingly dangerous practice of vil-
ifying corporations and undermining the nation’s economic strength.

Beyond this broader issue, the hard facts substantiated the claim
that Duggar’s van hit the girls’ Pinto at such a high speed that it
“made no difference what kind of car” had been involved in the col-
lision. Neal claimed that any comparable subcompact—if not any
larger car—would have suffered fuel leakage and a fire. Indeed, all evi-
dence supported the defense’s view that the Pinto was not moving. Thus,
the car door was open and the gas cap was found close to the initial
point of impact, “right where it would have been” if the girls had
“stopped to retrieve the cap.” Scientific crash tests and analysis cor-
roborated this interpretation, showing that the speed difference was
greater than 50 mph. Most important, both Levi Woodard and Nancy
Fogo testified that Judy Ulrich had told them her Pinto was stopped.57

With final arguments concluded, Pulaski County’s crowded court-
room began to disperse. The room had been filled by an odd mixture
of people whose social circles touched infrequently—lawyers with
small and large reputations, local and national news reporters of all
sorts, corporate executives, and rural Hoosiers—all drawn together by
historical circumstance and a celebrated trial. Meanwhile, the jury faced
the task of making sense of 29 days of testimony that resulted in
nearly 6,000 pages of transcripts, 22 prosecution and 19 defense wit-
nesses, and 200 exhibits introduced as evidence.58 It was Monday
afternoon, but they would not reach consensus on a verdict until
Thursday morning, after 25 ballots had been taken.

The first vote was eight for acquittal and four for conviction. The
majority voted for acquittal for a variety of reasons. First, they “felt
the state never presented enough evidence to convince us that Ford was
guilty.” They felt a “little shortchanged” at not seeing more of
Cosentino’s information on 1971 and 1972 Pintos, but they had to
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decide on the basis of what was presented to them. Second, although
they believed that the Ulrichs’ Pinto was moving when the collision
occurred, they thought the prosecution had failed to establish the
exact speed at impact. Some jurors doubted that any Pinto, even if
equipped with a recall modification kit, could have withstood the
force of Duggar’s van. Third, many jurors felt that the Pinto “was not
safe enough”; nonetheless, the lack of safety was inherent in small cars,
and the Pinto was not that much worse than comparable subcompacts.
Moreover, “the American public has the right to choose whether they
want to purchase that product.” Fourth, and perhaps most important,
the jurors believed that during the 41 days in which Ford was legally
liable, the company did everything in its power to recall the Pinto.
Ronald Hoffman, the Ford employee who supervised the recall, had
been a particularly effective witness. As one juror commented, Hoff-
man was “an average working guy—truthful, honest and straight-
forward, and he could prove everything he said. He left no doubt in my
mind that Ford did all that it could between June and August 10.”59

As the deliberations continued, support for Ford’s conviction
weakened. By Wednesday evening, the jury voted 10 to two for acquit-
tal. The two jurors in the minority remained convinced of Ford’s
guilt, and talks continued far into the night. Shortly before midnight,
Staffeldt called the jury into the courtroom. He was prepared to read
them the special instructions that typically are given only when a
judge anticipates a strong possibility of a mistrial. Staffeldt had begun
to fear this possibility after learning from Arthur Selmer, the jury’s fore-
man, that the existing deadlock seemed unlikely to be broken.

“If you fail to reach a verdict,” stated Staffeldt, “this case will be
open and unresolved. Another trial would be a burden on both parties.”
He added, “There is no reason to believe that the case can be tried any
better than it has been . . . [or] that a more intelligent or competent jury
would be selected.”

Staffeldt’s prompting had an effect. By 2:00 A.M., one juror had
changed her mind, making the vote 11–1. James Yurgilas was the
lone holdout, but he was steadfast in his opinion that Ford was respon-
sible for the Ulrichs’ deaths. At 3:00, Selmer told Staffeldt that he was
“very doubtful” a verdict could be reached. Nonetheless, the judge
ordered the jurors to return at 10:00. If no decision was reached by the
end of Thursday, Staffeldt would accept the existence of a “hung
jury.” He would then have to choose whether to declare a mistrial or
whether to issue a verdict himself.

After a sleepless night, James Yurgilas reluctantly changed his mind,
although convinced that the Pinto “was a reckless automobile. . . . On
the other point you couldn’t actually prove they [Ford] didn’t do every-
thing in their power to recall it. . . . They got off on a loophole.” After
more than 25 hours of deliberations, suddenly the 10-week trial was
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over. In a courtroom filled to twice its 48-seat capacity, Arthur Selmer
delivered three envelopes containing the jury’s verdict, one for each of
the three reckless homicide charges.

As Judge Staffeldt ripped open the first envelope, suspense gripped
the courtroom. His announcement: “We, the jury, find the defendant
not guilty.” These words were repeated twice more.

In the presence of reporters from nearly every major newspaper and
television network, a triumphant Jim Neal stated that he was “grate-
ful, relieved, and proud, and I thought the verdict was fully justi-
fied.” He added that “the Pinto has been maligned for years, but we
were tried by a jury of twelve people in the heartland of America and
all twelve found us not guilty. That says something.” At corporate head-
quarters in Dearborn, Michigan, news of the verdict interrupted a board
meeting. Sitting around a horseshoe-shaped table, 18 corporate direc-
tors cheered loudly. By coincidence, the directors had assembled that
day to see Henry Ford II retire and relinquish control of Ford Motor
Company to Philip Caldwell, the first non-Ford since 1906 to head the
company.60

Judge Staffeldt was reluctant to comment on the case, only remark-
ing, “I won’t quarrel with the verdict. It was the right one.” Later he
admitted that he might have acquitted Ford if there had been a hung
jury, but he would not have overruled the jurors if they had found Ford
guilty.

In stark contrast to the jubilation expressed by the defense,
Cosentino and his band of volunteers could not hide their bitter dis-
appointment. Asked for his reaction, Cosentino interpreted the verdict
as meaning “that manufacturers can make any kind of car they want
and it’s up to the public to decide if they want to buy it or not.”
Given some time to reflect, however, he added that the trial would have
at least one positive result. “It will make large corporations understand
they can be brought to trial with twelve citizens sitting in judgment on
decisions of the corporation—that boardroom decisions can be scru-
tinized by a jury.”61

Finally, two days after the end of the trial, the Ulrich family wrote
to Cosentino to “express our feelings.” They thanked him for “being
very patient with us” and for “keeping us informed about what is going
on.” “When we think about all the things that have taken place in the
last year and a half,” they continued, “and what motivated you and
your staff to spend endless hours on the investigation of the Pinto . . .
we admit we ask why us?” They also noted that “God has allowed us
to be here for a reason. We are involved if we want to be or not. We
realize you were limited in the evidence you were allowed to present.
You did very well and need not be ashamed in any of your actions.”
They concluded, “We also have a moral obligation in the future of other
peoples’ lives. Our prayers are with you and your staff and families.”62
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EPILOGUE

It was over. For more than a year and a half, Mike Cosentino and
his fellow prosecutors had been enmeshed in a case that had earned con-
tinued national attention. Before the Ulrichs’ tragic deaths on August
10, 1978, the members of the prosecution team could not have predicted
that historical circumstance would present them with an opportunity
to participate in a landmark criminal trial. Further, to a large extent,
none of the prosecutors could have anticipated what this trial would
have meant for their lives. Their families, their regular offices, and their
normal routines were replaced by a pressure-filled, absorbing cru-
sade in which lawyers, a rural courtroom, and media representatives
became part of their everyday landscape.

Today the Pinto trial remains a vivid memory, but not a dominant
part of their lives. Even today, Michael Cosentino continues to carry
the label of the “Ford Pinto prosecutor,” and the law professors still
use the case as an example when teaching about such topics as prod-
uct liability and corporate crime, and as a bridge to show where pri-
vate and public meet to exert social control over corporations. Yet, after
the flurry of attention immediately following the end of the trial on
March 13, 1980 (Cosentino, for instance, appeared on ABC’s “Good
Morning America”), they largely resumed their former lives. Cosentino
returned to Elkhart, where he served a total of seven terms as a pop-
ular conservative Republican prosecutor while he also maintained a
thriving civil practice—including taking on numerous product liabil-
ity and personal injury claims that drew upon his Pinto experience.
Terry Shewmaker remained his chief assistant and law partner for sev-
eral years after the trial until he left to become a judge in northern Indi-
ana. Bruce Berner returned to Valparaiso University, where he still
teaches law and serves in an administrative post, while Terry Kiely con-
tinued at DePaul. Though both Berner and Kiely had planned to write
about the case, neither one ended up penning a single word. Both felt
too exhausted after having invested so much of themselves in the
case, and felt that any work product might contain more emotional than
intellectual content.63 Perhaps the largest change took place in Neil
Graves’s life. Although he continued to serve as an Indiana State
Trooper, he became involved in a newly formed white-collar crime unit
that investigated offenses such as the illegal dumping of toxic waste
products and other environmental crimes.

The members of the prosecution also had to adjust emotionally. Not
only had they experienced a draining trial; they also had to come to
grips with a stinging defeat. At first, the bitterness of the loss and the
frustration of not having told the “whole story” did not wane. They
were plagued by a sense that justice had not been served. In time, how-
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ever, they were consoled by the realization that while they had failed
to prove Ford’s recklessness, they had succeeded in bringing Ford to
trial. This success was critical, they believed, because it showed that
“corporations can be prosecuted for any crime, including homicide; that
corporations can be prosecuted criminally for failing to warn the
users of its products of dangers known to the corporation; and that cor-
porations are criminally accountable for their actions, as any other cit-
izen to the people of the State of Indiana sitting as a jury.”64

When a number of Indiana legal publications ran feature stories on
the twenty-fifth anniversary of the Pinto trial, interviews with the
principals indicated that time had deepened many of their reflections,
and caused them to take a longer view of the case. Cosentino, for exam-
ple, thinks the legacy of the Pinto case exists primarily in what it
did—in showing that the prosecution of a corporation is possible
even for as serious a crime as homicide. Yet, true to his essentially con-
servative legal philosophy, he maintains that corporate criminal pros-
ecutions should be used sparingly, and only when nothing else works
to deter corporate misconduct. He also believes that “cars are much
safer today than they ever were, and that that the Pinto case may have
had at least a small part in that.”65 He notes too that the Pinto case—
along with other corporate criminal prosecutions that followed—
seems to have “revitalized the function of the criminal law with regard
to corporations and their officers, which does help in at least some small
way to deter corporate misconduct.”66 Berner, on the other hand,
believes that the impact of the Pinto case on auto safety cannot really
be measured because there was so much going on at the time: “Ralph
Nader was all over them [the automakers]. It drove the notion of
corporate responsibility into consumers’ minds like it hadn’t before.”67

As for the eight law students who provided the prosecution with so
much invaluable research and other assistance in those pre-Internet
days, interviews conducted 25 years later indicate that the experience
of working on the case left each one with an indelible, lifelong impres-
sion and taught powerful lessons about “real life” lawyering. Though
there is some disagreement today among the former-students-now-attor-
neys as to whether the state or federal government stands in a better
position to handle such cases, “everyone realized that despite the
trial’s outcome, the prosecution won just by getting the case to trial.”68

For Jim Neal and Aubrey Harwell, the aftermath of the trial took
a different direction. To be sure, they too were accorded celebrity
status, receiving numerous speaking invitations and giving many news
interviews. Yet the importance of the Pinto case soon receded. Although
it was significant in establishing their law firm as a leader in defend-
ing those accused of committing white-collar crimes, the case lost its
importance as they became absorbed in other cases of national scope.
Aubrey Harwell, for example, decided that he would make about 30
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Pinto-related speeches. He did so quickly when the trial ended, and then
largely forgot about the case. In an interview in 1983, it appeared that
he had not thought about the details of the trial in years. At first, in
fact, he did not remember Levi Woodard’s name—the star witness
whom he was instrumental in unearthing.69

Following his victory in Winamac, Jim Neal’s reputation continued
to grow; Fortune magazine once labeled him one of the top five
“lawyers for companies in deep trouble.”70 When he defends a client,
the mention of his name is always accompanied by a list of his accom-
plishments: the defendant will be represented by Nashville attorney
James F. Neal, former Watergate and Jimmy Hoffa prosecutor, and
defender of Ford in the Pinto case and of Elvis Presley’s doctor. After
the Pinto trial, Neal was appointed by the U.S. Senate Select Committee
to examine the role of the FBI in the 1980s Abscam scandal and other
undercover cases. Later, he acted as the chief counsel representing
Louisiana Governor Edwin Edwards, who was acquitted of charges of
racketeering and fraud. Later in the 1980s, he also defended director
John Landis on involuntary manslaughter charges stemming from
three deaths that occurred during the filming of Twilight Zone: The
Movie. Neal was at various times rumored to be contemplating a
political career; as noted, he chaired Walter Mondale’s 1984 presidential
campaign in Tennessee, and was frequently courted, though never
successfully, as a gubernatorial candidate. 

Aubrey B. Harwell, Jr.’s reputation as one of the nation’s premier
defense attorneys grew as well, as he took on highly visible cases and
clients, ranging from one of Michael Milken’s former bond traders in
Drexel Burnham Lambert who was charged with fraud in the 1980s,
to a former White House aide who was a target in Ken Starr’s inves-
tigation of President Bill Clinton in the 1990s. 

A few years after the case, Neal accepted Michael Cosentino’s
invitation to address the Elkhart Bar Association. Cosentino asked him
to Elkhart “because he’s one of the foremost defense counsels in the
country.” Neal accepted the invitation. (In a sign that the Elkhart
State’s Attorney had lost neither his sense of irony nor humor, Cosentino
and others met Neal at the local airport with a Pinto.) Neal later
stated he “found Cosentino extremely competent and a friend—
wrong-headed, but a friend . . . I think we both agree it was a very fas-
cinating trial . . . one of the 10 or 15 most important trials in this
century. I think we both agree it arose out of very tragic circum-
stances. We would clearly disagree as to whether justice was done.”71

Twenty-five years after representing Ford, Neal would confirm a
comment he once made about Pinto being one of the top three cases
in his stellar career. He also seemed to agree with Cosentino that
despite the acquittal, the case did have an effect on American business:
“I think it made manufacturers more concerned and more aware. It had
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an enormous impact on Ford and for the Pinto [though] it seemed to
quiet the litigation about the Pinto. If convicted, it would have opened
the floodgates for more litigation and more punitive damages.”72 By
contrast, Aubrey Harwell, now managing partner at Neal and Harwell,
staunchly believes that the case had “no significant impact . . . although
that would have been different had the verdict been guilty. The entire
automotive industry was extremely aware of this case. If convicted,
there would have been absolute panic for them at the thought they could
be criminally charged for acts done in good faith.”73 He also contin-
ues to believe that the Pinto case never should have been brought in
criminal court, which he believes should be reserved for truly “evil, sin-
ister acts.”74

Judge Harold R. Staffeldt died at age 62 on August 30, 1981. He
was diagnosed as having cancer during the Pinto case’s pretrial hear-
ings—ironically, “during the only time in his career that he was in the
national spotlight”—and he suffered pain as he presided over the
10-week case. When reporters faulted him in the midst of the trial for
not reading all relevant memoranda before rendering an evidentiary
decision, Staffeldt said, “I have been criticized and rightly so. But some
people don’t understand all of the problems I have.” After the trial, he
said that if he were retrying the case, he would still decline to admit
the prosecution’s documents.75

Lee Iacocca’s career since his stewardship at Ford can be described
as a quintessential but somewhat ironic American success story. Fired
as president of Ford by Henry Ford II in July 1978, a month after the
decision to recall the Pinto, Iacocca became an American folk hero after
he was named president of the Chrysler Corporation in November 1978
and rescued the company from bankruptcy, partly as a result of a series
of television commercials in which he personally appeared. He led a
highly publicized and successful fund-raising campaign to restore the
Statue of Liberty, and although he denied any interest, he was men-
tioned frequently as a possible Democratic presidential candidate.
His autobiography, titled simply Iacocca, was a bestseller; indeed, it
was the top-selling autobiography in the history of American publishing.
In the book, Iacocca wrote very little about the Pinto debacle. Stating
that while he was president the company “resisted making any changes
[in the Pinto], and that hurt us badly,” he admitted that it was “the fault
of Ford’s management—including me.” He concluded, “It is fair to hold
management to a high standard, and to insist that they do what duty
and common sense require, no matter what the pressures. . . . But there’s
absolutely no truth to the charge that we tried to save a few bucks and
knowingly made an unsafe car.”76 After several years of retirement, in
2005 Iacocca made a limited return to the public arena as a sort of elder
spokesman for Chrysler in a series of television commercials.

CHAPTER 6 • TRYING FORD 273



The difficulties of Ford Motor Company did not end with its vic-
tory in Winamac or with its phasing out of the Pinto. After manufac-
turing more than 2.9. million of these cars, Ford rolled the last Pinto
off the assembly line on July 18, 1980, in Metuchen, New Jersey—the
same plant that had produced the Ulrichs’ 1973 yellow subcompact.77

Yet the Pinto’s demise did not leave the company free from legal
entanglements. Ford reached an out-of-court settlement with the
Ulrich family in August, reportedly paying $22,500 ($7,500 compen-
sation in each girls’ death).78 (As noted in Chapter 5, Indiana law
severely restricted the damages that surviving families could receive in
civil suits.) In addition, the company was confronted with suits from
other Pinto owners: Ford reportedly made a $2.1 million settlement to
the families of two Fayette County, Pennsylvania, girls who died when
their 1971 Pinto burst into flames in a rear-end collision. Another case
was settled in Texas just one week after the Winamac trial.79

Ford also faced litigation over the allegedly negligent placement of
the gas tank in its popular Mustang. A New Hampshire jury awarded
a man $821,375 for burn injuries suffered when his 1972 Mustang was
hit from behind by a Cadillac. In a 1984 case, a Texas jury went even
further, awarding $106.8 million to the family of a girl who perished
when a rear-end crash caused her Mustang II to be engulfed by flames;
the presiding judge reduced this amount to $26.8 million.80 Further,
Ford came under increasing criticism when charged with the allegation
that defective transmissions in its products had resulted in approxi-
mately 100 deaths and 1,700 injuries. Attorneys claimed that the
vehicles lurched backward after drivers had placed them in park. In
addition, they argued, corporate documents showed “that as long
ago as the early 1970s the company was aware of a defect in the
transmissions of millions of cars and light trucks and could have cor-
rected it for three cents a vehicle.” Ford reportedly paid approxi-
mately $20 million “as a result of settlements of court verdicts in
about 125 cases.”81 In one case, moreover, the Center for Auto Safety,
a consumer group based in Washington, DC, requested that Wiscon-
sin authorities file criminal charges against Ford: a 15-month-old boy
strapped into his child-restraint seat drowned when the 1977 Thun-
derbird in which he was sitting jumped from “park” into “reverse” gear
while his mother was opening the garage door, and backed into a
pond across the street.82 The Wisconsin attorney general decided
against criminal charges after a coroner’s jury determined that even
though “the major perpetrating cause of the accident resulting in the
death of Michael Cannon was this faulty design and function and the
Ford Motor Company’s omission of its corrections,” not enough facts
were presented to establish criminal negligence.83

During the mid- to late 1980s, Ford seemed to rebound from its lin-
gering post-Pinto image problems and experienced a period of mod-
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est if not spectacular growth, as the American auto industry as a
whole struggled to maintain its market share against foreign automak-
ers—especially the Japanese.84 Since then, however, Ford has been
plagued by a series of safety problems with a wide variety of its vehi-
cles. Clearly the most nagging problem has concerned allegations
during the past 20 years of high rollover propensity in a number of Ford
vehicles, including: the Ranger, a pickup truck; the Bronco II, a mod-
ified Ranger/SUV prototype; the Explorer, a popular SUV; and the
Econoline E350, a 15-passenger van.85 The allegations have led to a
variety of problems, from including cautionary warnings from NHTSA,
investigations by state and federal officials and regulators, multiple
recalls by Ford, and hundreds of civil lawsuits across the country. As
we have noted previously (and will see again in Chapter 7), the rollover
problem—and adverse publicity—reached its zenith in the mid- to
late 1990s with the Ford Explorer, which came equipped with defec-
tive tires manufactured by Bridgestone/Firestone that exacerbated the
problem. 

Rollovers have not been the only safety problem Ford has faced in
recent years. Ford has also recalled many of its auto, truck, and SUV
models for a wide variety of other reasons, including the following: 
F-150 pickup, Expedition, Lincoln Navigator, and Bronco (1994-
2002, not all models for all years)—cruise control switch suspected of
causing engine fires; Explorer, Explorer Sport, Explorer Sport Trac, and
Mercury Mountaineer (1998-2002)—driver’s seat bolts susceptible
to cracking; Taurus (2000-2001)—adjustable gas and brake pedals
located too close together; and Lincoln Town Car, Crown Victoria, and
Mercury Marquis (2005)—battery cable and fuel tank strap capable
of wearing and breaking.86 Though no criminal prosecutions were
brought for any of the above, Ford again has had to regularly contend
with numerous civil lawsuits. Ford has prevailed in certain cases and
entered into confidential settlements in others, but the costs have
unquestionably been high. In 2002, for instance, a Texas jury ordered
Ford to pay $225 million to the families of an assistant high school foot-
ball coach and a student who died after having been thrown from an
F-150 pickup truck that had rolled over; the verdict, the first of its kind
involving a defective roof and door latches, was reportedly the largest
compensatory damages award in a personal injury or wrongful death
claim against Ford.87

In 2004 Ford came under intense criticism for allegedly showing a
pattern of stonewalling information during the discovery process of civil
lawsuits. Though legal experts agree that plaintiffs’ discovery request
for information from corporate defendants can be extremely daunting
and complex, one report concluded that in a striking number of auto
safety cases, judges have reprimanded Ford for failing to abide by court
rules:
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• In March 2003, an Ohio probate court found Ford had
committed fraud and vacated a 15-year-old personal injury
settlement in a Bronco II rollover case. The court found that
Ford had concealed a doctor’s report concerning brain
damage to a two-year-old child injured in the accident. The
family accepted a $10,000 cash settlement. 

• A California judge assigned to resolve discovery disputes
in a lawsuit involving a seat-belt injury to a five-year-old
boy penalized Ford for being uncooperative and with-
holding documents by instructing the jury to assume the
back seat lap belt in a Windstar van was unsafe and that
Ford had failed to warn the public about it.

• In February 2003, a federal judge in Illinois sanctioned Ford
for concealing evidence in a 15-passenger van rollover
case. The judge found the company’s behavior to “border
on criminal.”

• The Michigan Supreme Court upheld a $547,000 fine
imposed on Ford in 2001 for failing to turn over test data
in a lawsuit that involved a seat belt failure.88

NOTES

1 In researching this chapter, we accumulated several sorts of data. First, accounts
were provided by author William Maakestad, who attended much of the trial and
provided volunteer legal assistance to the prosecution. Second, we had access to
nearly 1,000 news clippings on the case. These included reports by both the local
and national media. Although we compiled many stories ourselves and received
others from Brent Fisse and John Braithwaite, most of the clippings were provided
by Michael Cosentino’s office. It should be noted that not all the news reports given
to us contain full bibliographic information; thus we are limited to listing only
author and title in some references. Third, Lee Patrick Strobel’s Reckless Homi-
cide: Ford’s Pinto Trial (South Bend, IN: And Books, 1980) contained useful
descriptions of the personalities of the participants in the trial and of the trial itself.
Fourth, in June 1983, Francis Cullen and William Maakestad traveled to Indiana
and conducted interviews with Michael Cosentino, Terry Shewmaker, Bruce
Berner, and Neil Graves. Maakestad also interviewed local reporter David
Schreiber at that time. In November 1983, Cullen and Maakestad interviewed Terry
Kiely in Chicago and received documents relevant to the prosecution’s case.
Additional telephone interviews with Michael Cosentino, Bruce Berner, and
Terry Kiely were completed in late 1985 and early 1986. Finally, on July 28, 1983,
Gray Cavender interviewed defense lawyer Aubrey B. Harwell, Jr. in the law office
of Neal & Harwell, located in Nashville, Tennessee.

Much of this chapter involves reconstructing events and social interactions
by weaving together many minor details drawn from a variety of sources. To avoid
burdening the text with an inordinate number of footnotes, we have chosen not
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2 David Jones, “Lawyer James Neal Likes the Big Cases,” Lexington Leader (Feb-
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4 David Schreiber, “Defense Attorney One More Pinto Trial Paradox,” Elkhart
Truth; Strobel, Reckless Homicide? p. 63.
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7
Beyond the Ford Pinto Case:

The Legacy of Criminalization

But it would be naive for Ford or any other corporation to
assume that the Indiana case will be the last of its kind.
Sooner or later there will be other trials, and if the prosecu-
tion makes a stronger case there may be convictions. The
precedent has been set—the notion that a corporation can be
made to answer criminal charges for endangering the lives or
safety of consumers has been ingrained in law and public
thinking. It’s a healthy precedent, and we don’t think it
should be—or will be—discarded.

—San Jose Mercury, 
March 14, 1980

After the trial ended, the editors of the San Jose Mercury were not
alone in predicting that the Pinto prosecution would have significant
and long-lasting effects on the legal system and the public. Many
commentators thought that the Pinto case had created new possibili-
ties for controlling corporate misbehavior through the use of the
criminal law. Obviously, we were among those who thought so. Indeed,
we undertook to tell the story of the Pinto trial precisely because we
thought it would have far-reaching effects. At the time we wrote the
first edition of this book, we thought that the prosecution of the Ford
Motor Company represented an important moment in the long evo-
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lution of societal control over corporations and harmful corporate con-
duct. For us, the case was a “sign of the times,” an event that both illus-
trated and fostered distrust of big business in American society—distrust
that had been growing for decades. 

Although we thought that the Pinto case would be a turning point
in the social movement against white-collar crime, one that would be
followed by growing numbers of criminal prosecutions of corporations,
we recognized that change does not come easily. Many obstacles
remained in the way of increased criminalization of corporate conduct.
Nevertheless, we thought that the Pinto case would have a legacy.
Indeed, in the first edition, we speculated at some length on what we
thought the future would hold for corporate crime prosecutions.
Twenty-five years have come and gone, and at least some of the future
that we imagined so long ago has come to pass. It is time now to reflect
on what we thought would be the legacy of the Pinto case and on what
has actually happened. Hence, that is the subject of the next two
chapters. What has happened in the past 25 years in the realm of
corporate crime and corporate crime control? 

The legacy of the Pinto case can be viewed from several different
perspectives—empirical, legal, and sociological. The empirical legacy
of the Pinto prosecution is found in the cases that have followed it. The
legal legacy of Pinto refers to changes in the law regarding corporate
conduct and in the changes in criminal justice and regulatory agency
policies and practices regarding corporate crime enforcement. The
sociological legacy of Pinto involves broader and more subtle changes
in the attitudes and perspectives of politicians, law enforcement per-
sonnel, and the public regarding corporations, the executives who
lead them, and the moral status of corporate misconduct. In all of these
areas much has changed since the Pinto prosecution, and we suspect
there will be more such changes in the future. 

It would be presumptuous and wrong to claim that all of the
changes that we will describe are a direct result of the Pinto case. We
do not wish to imply that if the Pinto prosecution had not taken place
everything would have remained the same. That is, we do not wish to
use the term “legacy” in a causal sense. We do not view the Pinto case
as being a direct cause of everything that followed. No one knows what
would have happened had Michael Cosentino decided against prose-
cuting Ford. The history that didn’t happen can never be known with
certainty. Instead, we use the term “legacy” in a metaphorical sense to
capture the idea that many things have changed since the Pinto pros-
ecution, and it is reasonable to assume that that case played some role
in promoting or setting the stage for these changes. In a loose sense,
these changes are the legacy that American society inherited from the
Pinto case. In this chapter, we focus on the empirical and legal legacy
of the Pinto case. 
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HOW WE VIEWED THE CASE THEN

In writing the first edition of the book, we had a particular view
of the Pinto case. We thought that it provided a means of illustrating
our main proposition that social and legal changes have combined to
fuel an attack on corporate lawlessness and to make even the most pow-
erful members of the business community vulnerable to criminal pros-
ecution. We argued that the United States had been undergoing a
general social movement regarding corporate crime. Even though the
movement was at the time still diffuse, it had nevertheless resulted in
greater concern about white-collar and corporate crime. We thought
that lawyers, scholars, and private citizens were no longer surprised by
revelations of managerial misconduct; people were beginning to show
little hesitation in supporting the use of criminal sanctions against guilty
parties, whether they are companies or individual executives. We
argued that the growing movement against corporate illegality was
rooted in wider social changes, particularly changes that had taken place
in the two decades before the Pinto prosecution. These changes, we
argued, called into question the legitimacy of existing institutions
and, in the words of Seymour Martin Lipset and William Schneider, cre-
ated a pervasive “confidence gap.”1

In our view, this framework shed light on the origin of the Pinto
prosecution. Hence, we argued that the Pinto case was a “sign of the
times,” an event produced by the general social movement against
white-collar crime. The prevailing social climate provided fertile soil
for the growth of a crusade against the Pinto, which resulted not only
in civil suits but also in widespread allegations that Ford had marketed
a car it knew to be dangerously defective. This crusade, we thought,
raised consciousness about the Pinto and in the social climate of that
time created a context in which Ford’s criminal prosecution became fea-
sible.

In this new context, the crash that claimed the lives of the three
Ulrich teenagers could be viewed as a “corporate crime” rather than
as an example of reckless driving, hazardous road design, or fate.
Reporters, engineering experts, and lawyers who had filed civil suits
after earlier Pinto tragedies told Michael Cosentino that Ford should
be blamed for these deaths. Given the social context, the conservative
prosecutor did not dismiss this interpretation. He also felt that his con-
stituents would not consider it farfetched to indict a major corpora-
tion. Later, he would discover that he would not have to fight Ford by
himself. Talented law professors would volunteer many months of ser-
vice, because they, too, wished to join an attack on corporate crime.

We believed, however, that another circumstance was needed to
make Ford’s prosecution possible. We proposed that for some time the
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law had been edging toward holding corporations criminally culpable
for socially harmful conduct. Thus, Cosentino could argue that Indi-
ana’s reckless homicide statute applied not only to individuals but also
to corporations, including Ford. In addition, sufficient legal precedent
existed to counter Ford’s attempts to quash the indictment and to
prevent a trial from taking place.

In short, in our view the Pinto prosecution reflected the social and
legal changes that had placed corporations under attack. Of course, we
recognized that the interaction of many unique factors—such as
Cosentino’s personality and the peculiarities of the accident—deter-
mined why Ford was indicted on reckless homicide charges in Elkhart,
Indiana, and not in some other jurisdiction. Nonetheless, we were con-
fident in our assessment that the Pinto trial—as well as many other
recent corporate criminal prosecutions—would not have taken place
a decade or two earlier.

In addition to using Ford’s prosecution to illustrate the relationship
among social context, law, and corporations, we originally chose to
study the case for a second reason: it provided a starting point for con-
sidering what lay ahead regarding the use of the criminal law in the con-
trol of corporate conduct. The richness of the case, we believed, would
allow us to draw lessons about the possibilities for and against future
corporate criminal prosecutions. Accordingly, we made three broad pre-
dictions about what would follow the Pinto case. 

• Our most general prediction was that the social move-
ment against white-collar and corporate crime would con-
tinue. Specifically, we predicted that corporate criminal
prosecutions would increase in frequency, that the general
public would increase its support for such prosecutions, and
that the law would evolve in such a way as to facilitate
them. 

• We thought that criminal prosecutions would increase in
part because we predicted that the ideological obstacles to
corporate prosecutions would diminish. We thought that
politicians, law enforcement officials, and the general pub-
lic would increasingly define corporate misconduct in
criminal terms and be increasingly mistrustful of large
corporations and their executives. 

• Finally, we expected that corporations and their leaders
would not sit idly by while the world changed around
them. We expected that they would take steps to adapt to
the threatening contingencies posed by the changing legal
and social environments. We saw immediate evidence of this
adaptation at Ford. Following the conclusion of the trial,
Ford established a stronger system for recording the kind
of information that it would need to defend itself if it
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were to wind up in court again. New procedures were
instituted that required more detailed documentation of
safety and engineering decisions. We expected that Ford
would not be alone in making these sorts of changes.
While developments such as these can be viewed cynically
as the corporate version of self-defense, they may also
have the unintended and beneficial side-effect of resulting
in corporate decisions that promote public safety over
profits.

WHAT HAS HAPPENED SINCE THE PROSECUTION?

In the 25 years since the Pinto trial concluded, history has witnessed
a parade of corporate scandals followed by criminal indictments,
prosecutions, and many convictions. Thus, in one sense, the prediction
that we made in the first edition regarding the continued use of the crim-
inal law against corporations has proved correct. However, in another
sense, we were wrong. Although there have been many criminal pros-
ecutions of corporations and their executives in the past two and a half
decades, very few have involved the manufacture of unsafe products.
As we will show below, to the extent that the criminal law has been used
against corporate violence, it has been used primarily in cases involv-
ing the deaths or injuries of workers, violations of environmental
laws, and, to a lesser degree, the unsafe operation of a business. And
even for these types of cases, the overall level of prosecutorial activ-
ity, while growing, could not be described as vigorous or high. Rather,
prosecutors have been much more active with respect to nonviolent,
financially oriented corporate crimes. Nevertheless, as a result of the
Pinto case and other serious scandals, the legal landscape surrounding
the “quiet violence” perpetrated by corporations has changed in
important ways.2

In exploring what has happened in the quarter-century since the
Pinto prosecution, primary emphasis will be placed on federal legislation
and the actions of federal law enforcement and regulatory agencies.
Most corporate criminal prosecutions are brought under federal
statutes. However, we will also highlight many important actions that
have been taken by courts, regulatory agencies, the executive branch,
and prosecutors at the state level. This chapter is divided into two sec-
tions. The first section—Recent Developments in the Criminalization
of Health and Safety Violations—surveys developments regarding the
safety of consumers and workers and the environmental health of
communities. The second section—Recent Developments in the Crim-
inalization of Financial and Accounting Fraud—surveys the most sig-
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nificant developments in recent years concerning a more typical white-
collar crime: fraud—more specifically, criminal laws designed to deter
economic harm to shareholders and other investors caused primarily
by various types of financial (and, more recently, accounting) fraud. 

RECENT DEVELOPMENTS IN THE CRIMINALIZATION

OF HEALTH AND SAFETY VIOLATIONS

Product Liability: Protecting Consumers

Manufacturers, like other businesses, need to recognize that
American society is ready to hold them more accountable
through criminal sanctions than ever before for their misdeeds.

— Mark Stavsky3

As we noted in Chapter 2, American product liability law evolved
during the twentieth century so as to allow civil plaintiffs multiple, alter-
native theories with which to pursue their cases against sellers and man-
ufacturers of defective products. We also saw that legal doctrine
“edged toward criminal culpability” by allowing civil plaintiffs to
recover punitive damages in an increasing number of instances when
the defendant’s conduct was shown to be especially egregious. Seen in
this historical light, the criminal prosecution of Ford Pinto took the next
logical step by responding in a dramatic way to allegations that a dan-
gerously defective product was recklessly manufactured, marketed, and
allowed to remain on the market. And while criminal sanctions in cases
of product safety have been sought almost exclusively by federal reg-
ulatory agencies—especially the Food and Drug Administration—
there is no reason to believe that in a particularly egregious situation
a state or federal prosecutor would not consider available criminal
remedies to punish that corporate conduct.4 In the meantime, however,
private civil lawsuits remain the legal remedy of choice in nearly all
cases in which a dangerously defective product causes death or serious
injury—despite continuing lobbying by manufacturers and their trade
associations, under the guise of tort reform, to curtail or dismantle the
legal doctrines and remedies that have evolved and been available to
plaintiffs for many years.5 There is also no question that for today’s
automobiles—as well as most other consumer products—the safety
threshold now established by the federal government’s regulatory
testing, standard-setting, and enforcement exists at a significantly
higher level than it was at the time the Pinto was being developed.
Indeed, the National Highway Traffic and Safety Administration has
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developed an effective, multifaceted approach to ensuring safety. In
addition to establishing auto safety performance standards and rou-
tinely recommending recalls, the agency creates public education pro-
grams, publishes safety statistics, and administers the popular and
influential New Car Assessment Program, which rates the frontal,
side, and rollover resistance of hundreds of motor vehicles by make,
model, and year.6

This is not to say that defective cars have completely disappeared
from the road. Indeed, in 2004, NHTSA reported that since its incep-
tion, the bureau has recalled more than 300 million cars, trucks,
buses, motorcycles, and other motor vehicle–related products due to
safety defects, or for noncompliance with a Federal Motor Vehicle
Safety Standard.7 In recent years, serious automobile deficiencies have
included: defective seat belts in some GM and Ford cars; faulty latches
in Chrysler minivans; rollover problems in Ford and some foreign-model
SUVs; and dangerous gas tanks located on the side of GM trucks.8 Since
the Ford Pinto’s problems first came to light in the 1970s, no consumer
product issue has created as much public outrage as the Bridge-
stone/Firestone tire debacle of the 1990s.9 The problem concerned Fire-
stone’s defective Wilderness AT tires, which had tread with an unsettling
tendency to separate or shred at high speeds and temperatures. This was
not the first time Firestone had a problem with safety. In the late
1970s, the manufacturer recalled 10 million Firestone 500 steel-belted
radial tires—a public relations and economic disaster that precipitated
the merger with Bridgestone. Whereas eventually the failing Wilderness
AT tires were found to be primarily the responsibility of their manu-
facturer, there were also allegations against Ford that the company
advised owners of its Explorer SUV to inflate the tires to a level other
than that recommended by Firestone. This led to Ford being named as
a co-defendant in a large number of the lawsuits, a majority of which
were settled out of court. For a time, senior executives at Ford and Fire-
stone denied any wrongdoing, and each pointed the finger at the
other—even though it was eventually revealed that because of prob-
lems, Firestone tires on Ford Explorers had been replaced in several
other countries almost two years earlier than in the United States.10

Perhaps most shocking in the public mind was that internal doc-
uments showed that neither company was moved to reveal the nature
and seriousness of the problems—even after dozens of deaths and
serious injuries were known to have occurred as a direct result. To many
people this smacked of a corporate cover-up of the worst sort—one that,
like the Pinto, appeared to represent a callous decision to value prof-
its over life. Before it was over, the companies’ highly publicized prob-
lems led to responses on several fronts, including: major recalls by
Firestone; free tire replacement by Ford; extensive investigations by
NHTSA, at the request of the Department of Transportation; hundreds
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of individual and class-action civil lawsuits; and hearings before the U.S.
Congress.11

Though both Democratic and Republican senators took turns cas-
tigating both companies and called upon the Justice Department to
investigate the possibility of bringing criminal or civil charges, in the
end no formal charges were ever brought—nonetheless, Ford spent
nearly three billion dollars replacing some 30 million tires in 2000 and
2001, while Bridgestone/Firestone agreed to pay $240 million to Ford
in 2005 in final settlement of liability over the defective tire recall.12

However, the large human toll of a dangerously defective product, com-
bined with allegations of a cover-up by two major corporations,
finally created sufficient momentum for new federal legislation designed
to address the perceived malfeasance.

The end result was that in 2000, 20 years after the Pinto trial, Con-
gress finally passed a consumer product law providing for criminal
penalties: the Transportation Recall Enhancement, Accountability,
and Documentation Act.13 Known as the TREAD Act—or, in some
quarters, the Ford/Firestone Act—the new law imposes some new
regulations upon motor vehicle and tire manufacturers, including the
duty to report whenever a product found to be dangerously defective
has been introduced into the marketplace.14 Note that it is the failure
to report that is criminalized, not placing dangerously defective prod-
ucts into the market in the first place: 

Section 30170. Criminal Penalties

(a) CRIMINAL LIABILITY FOR FALSIFYING OR WITH-
HOLDING INFORMATION

(1) GENERAL RULE – A person who violates section 1001
of Title 18 with respect to the reporting requirements . . . with
the specific intention of misleading the Secretary [of Trans-
portation] with respect to motor vehicle or motor vehicle
safety related defects that have caused death or serious bod-
ily injury to an individual . . . shall be subject to criminal
penalties of a fine under Title 18, or imprisoned for not
more than 15 years, or both.15

Despite the tough-sounding 15-year prison sentence, the highly
touted legislation came under immediate criticism. For example,
though acknowledging that the law did expand NHTSA’s power to act
in several consumer-friendly but noncontroversial areas, the inde-
pendent consumer watchdog Public Citizen concluded that, overall,
TREAD clearly shortchanged consumer safety, noting that the law: 
(1) offered many things the federal government already had the author-
ity to do, while whittling away at regulators’ authority to make new
rules concerned with sharing safety information with the public; 
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(2) restricted early warning information by placing new limits on fed-
eral power to make rules about safety information handed over by auto
manufacturers; (3) enacted a narrow, essentially “toothless” criminal
penalty because of a safe harbor provision that provides immunity to
offenders if they correct their deception within a “reasonable time”;
and (4) demanded the obvious by instructing NHTSA to carry out tasks
it had the power to do.16

It is especially interesting to note that the legislative vision embod-
ied in the Senate’s version of the TREAD bill was significantly differ-
ent from the one developed in the House. In addition to dramatically
increasing the government’s authority to gather crucial safety infor-
mation from manufacturers and get early warnings on deadly safety
defects to the public, the original legislation sought to criminally pun-
ish the actual sale of defective vehicles that had caused death or seri-
ous injury:

Senate Bill sponsored by John McCain [R-Arizona]:

(a) DEFECTS THAT CAUSE GRIEVOUS BODILY HARM –
It is unlawful for a manufacturer to introduce a motor vehi-
cle or motor vehicle equipment into interstate commerce
with a safety-related defect that causes grievous bodily harm
to an individual if the manufacturer knows of the defect at the
time [it] is introduced . . .

(b) DEFECTS THAT CAUSE FATALITIES – It is unlawful for
a manufacturer to introduce a vehicle or motor vehicle equip-
ment into interstate commerce with a safety-related defect that
causes the death of an individual if the manufacturer knows
of the defect at the time [it] is introduced . . .

(c) PENALTIES – Violation of subsection (a) is punishable by
fine of not more than $10,000, imprisonment for not more
than 5 years, or both. Violation of subsection (b) is punish-
able by a fine of not more than $50,000, imprisonment for not
more than 15 years, or both.17

Nevertheless, the Senate ultimately decided to reject McCain’s
proposal and accept the watered-down House bill, which continues in
effect today. As a result, regulation of auto safety—and consumer
product safety generally—is done almost exclusively by plaintiff attor-
neys who seek compensatory and occasionally punitive damages in civil
product liability lawsuits, and by regulatory agencies—such as NHTSA,
CPSC (Consumer Product Safety Commission), and FDA—that estab-
lish consumer product safety standards, mandate recalls, publish
safety research and statistics, and, if necessary, impose fines on less-
than-safety-conscious companies. Note that this reliance on civil and
administrative regulation—and aversion to serious criminal sanc-
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tions—exists even for products such as tobacco and asbestos, long after
their massive public health costs have been documented and the con-
spiratorial silence of company executives revealed.18

Interestingly, there appears to have been greater willingness to
apply criminal sanctions to manufacturers among some of our Euro-
pean counterparts. For example, in recent years tire and pharmaceu-
tical makers in Germany have been prosecuted for negligent homicide
for failure to warn consumers of known product defects or risks,
while filing criminal charges in product liability cases is reportedly con-
sidered a “long-standing tradition” in France, Belgium, Italy, Spain, and
Portugal.19 In the United Kingdom, as a condition for membership in
the European Economic Community, Parliament was required to
adopt a consumer protection law that specifically provided for crim-
inal as well as civil liability for producers and suppliers of defective
products.20

Occupational Safety and Health: Protecting Workers

There was another interesting set of statistics that a person
might have gathered in Packingtown—those of the various
afflictions of the workers. . . . [E]ach one of these lesser
industries was a separate little inferno, in its own way as hor-
rible as the killing beds, the source and fountain of them all.
The workers in each of them had their own peculiar dis-
eases. And the wandering visitor might be skeptical about all
the swindles, but he could not be skeptical about these, for the
worker bore the evidence of them about on his own per-
son—generally he had only to hold out his own hand.

—The Jungle (1906)21

The dozen or so meatpackers that prepare nearly three-
fourths of the beef and pork served on America’s tables have
raised the production quotas of their workers over the past
15 years to increase profits and squeeze out smaller com-
petitors. This pressure for speed has caused an unparalleled
elevation in lost time to injuries . . . [and] subjected workers
to what can be excruciatingly painful hand, wrist and arm
injuries caused by the chopping, pulling and cutting motions
they must repeat all day—for some workers as many as
10,000 times—every workday.

—The Chicago Tribune (1988)22
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Nobody who worked at Imperial Food Products plant in Ham-
let, NC, had much love for the place. The job—cooking,
weighing and packing fried chicken parts for fast-food restau-
rants—was hot, greasy and poorly paid. . . . But in the sleepy
town of 6,200 there was not much else in the way of work. So
most of the plant’s 200 employees, predominantly black and
female, were thankful just to have the minimum-wage job. Until
last week, that is. The morning shift had just started when an
overhead hydraulic line ruptured, spilling its volatile fluid
onto the floor. Gas burners under the frying vats ignited the
vapors and turned the 30,000-sq.ft. plant into an inferno. . . .
Panicked employees rushed for emergency exits only to find
several of them locked. [Later] twenty-five . . . employees . . .
were found clustered around the blocked doorways or trapped
in the freezer, where workers had fled in vain from the fire’s
heat and smoke.

—Time (1991)23

One of the notable literary events of 1988 was the publication of the
first annotated edition of The Jungle, Upton Sinclair’s novel depicting
the dangerous, unsanitary, and deceitful practices carried on in turn-of-
the-century meatpacking houses. As we noted in Chapter 3, though it
was first published serially in newspapers during 1905 and in book form
in 1906, The Jungle remains a quintessential example of muckraking
journalism with historical as well as visceral impact, having sparked a
sensational public controversy that contributed to the passage of both
the Meat Inspection and Pure Food and Drug Acts of 1906, while
reducing meat consumption in the United States for several years.24 Yet,
as the passages above indicate, when the twentieth century drew to a
close all would still not be well in the meatpacking industry.

Nonetheless, in the past 25 years the Occupational Safety and
Health Administration (OSHA) has responded to some instances of
severe worker abuse with citations backed by significant civil penal-
ties. For example, in 1988 OSHA fined John Morrell & Co., a large
Cincinnati-based meatpacking firm, $4.3 million—the largest penalty
ever assessed in the federal agency’s history. OSHA’s four-month inves-
tigation found that nearly 40 percent of Morrell’s workers sustained
“serious and sometimes disabling” hand and arm injuries, and that for
several years management had been aware of the causes and remedies
concerning the disorders. OSHA further alleged that instead of respond-
ing to its safety and health problems, the company pressured employ-
ees to continue working on the production line. In a scenario that recalls
The Jungle, 63 workers who had undergone surgery were returned to
the line only 1.1 days after they underwent surgery, on average.25

CHAPTER 7 • BEYOND THE FORD PINTO CASE: THE LEGACY OF CRIMINALIZATION 297



More typically, however, OSHA’s regulation of workplace safety—
not only in the meatpacking industry but in industries and businesses
generally—remains the two-pronged approach the agency had taken
ever since its inception in 1970: establishing safety and occupational
guidelines, and conducting regular inspections to guarantee compliance
to safety and health standards. There is no question that federal and
state-run OSHA programs—despite mounting responsibilities, dimin-
ishing resources, and increasing political polarization over the agency—
have played an integral and irreplaceable role in making American
workplaces safer. Indeed, 50 years ago, the number of job-related
deaths was estimated to be nearly triple the current rate in a work force
that was half the size of today’s. Mandated safety measures and edu-
cational programs—backed up by inspections and civil penalties—
unquestionably have had a significant positive impact.26

Still, with 6,000 to 10,000 deaths each year, workplace accidents
remain the leading cause of preventable death in this country, not stem-
ming from individual choice, such as smoking.27 Workers still die
every year because their employers violate safety regulations. Unfor-
tunately, OSHA’s response to many of these deaths leaves much to be
desired. In a very careful review of the evidence, reporters and inves-
tigators for The New York Times attempted to identify every workplace
death that resulted from a willful violation of safety laws between 1982
and 2002. They identified 2,197 cases in which the federal OSHA office
or state versions of OSHA concluded that a worker had died because
of a willful violation. The deaths prompted 1,798 investigations, of
which OSHA conducted 1,242. The rest were done by state offices.
Slightly more than 10 percent (196) of the cases were referred to state
or federal prosecutors, leading to 81 convictions and 16 jail sen-
tences. Thus, of the 2,197 cases in which a worker died because of a
willful violation of safety laws, less than 10 percent were referred for
prosecution. Less than half of the prosecutions (41%) resulted in con-
victions, and only 20 percent of those convicted received a sentence of
incarceration. Taken together, the data reviewed by the Times shows
that the likelihood that anyone will go to jail when a worker dies as
a result of a willful safety violation is less than one out of 100.28

Across the nation there is a general unwillingness to prosecute these
cases. Over the 20-year period examined by the Times’ investigators,
federal and state workplace safety agencies annually cited about 100
companies for willful safety violations that resulted in the deaths of
workers. Yet, year after year, criminal prosecutions have been sought
in only a small percentage of these cases. The only exception is Cali-
fornia. In California, prosecutors pursued criminal charges in 31 per-
cent of the cases involving willful safety violations that killed workers.
In the vast majority of other states, however, the prosecution rate for
deaths caused by willful safety violations is well below 10 percent and

298 CORPORATE CRIME UNDER ATTACK



often is effectively, if not literally, zero percent. Although the prose-
cution rate for the nation as a whole fluctuated over the 20-year
period, it remained consistently below 10 percent and did not appear
to be increasing. 29

Even though the investigation by the Times found that for decades
the most egregious workplace safety violations routinely escape pros-
ecution, there are signs that this may be changing. In May 2005, the
Times reported on a new initiative involving OSHA, EPA, and the U.S.
Justice Department.30 These agencies were working on forming a part-
nership to identify and pursue for prosecution the most flagrant work-
place safety violators in the nation. The central premise of this new
initiative is that workplace safety violations often are coupled with envi-
ronmental violations. Ideally, by working together, OSHA and EPA
could overcome a longstanding weakness of the regulatory system—
the failure of agencies to share information and to develop coordinated
responses to problem companies. 

Although it remains to be seen how many resources and how
much political capital will be devoted to this new initiative, at least one
company appears to have been targeted. Foundries owned by McWane
Inc., a major pipe manufacturer based in Birmingham, Alabama, were
successfully prosecuted three times for violations of safety rules and
environmental regulations.31 The convictions applied only to the com-
pany and not to individual executives, but fines upward of $3 million
dollars were levied in each case. 

Periodic exposés of shockingly deadly sweatshops such as Imper-
ial Food Products and McWane Inc. remind us that safety is still not
a high priority in some American workplaces. Given that both the exis-
tence and quality of human life is at stake, it appears there could not
be a clearer moral imperative to consider, implement, and enforce all
appropriate legal mechanisms and sanctions—regulatory and non-
regulatory, public and private, civil and criminal—in order to best
approach the ideal of “job safety for everyone, with no one left out.”32

Indeed, an influential report by the Office of Technology Assessment
identified six factors other than OSHA that serve to motivate businesses
to adopt workplace safety and health controls: (1) workers’ compen-
sation and insurance; (2) tort liability; (3) information on workplace
hazards and controls; (4) collective bargaining and individual rights;
(5) financial and tax incentives; and (6) the employer’s enlightened self-
interest.33

Just as product liability lawsuits represent an integral part of the
law’s systemic approach to encouraging manufacturers to produce
safer products, the first two factors listed by the OTA—workers’
compensation and tort liability—provide supplemental, nonregulatory
legal incentives to employers to provide safer workplaces. Though a
detailed examination of these two factors is well beyond the scope of

CHAPTER 7 • BEYOND THE FORD PINTO CASE: THE LEGACY OF CRIMINALIZATION 299



this chapter, we can provide a very brief summary of how each works.
First, through the use of experience ratings, which link a firm’s insur-
ance premium payments to its safety record, workers’ compensation
laws (the history of which was introduced in Chapter 2) generally pro-
vide employers with an economic incentive to control safety and
health hazards in the workplace. While studies have shown that the
effectiveness of this simple model is difficult to measure in actual
practice, varies from state to state, and is greater for industrial acci-
dents than diseases, experience rating and the increased cost of work-
ers’ benefits clearly send the right signals to employers.34 As one
report concluded, “the basic argument favoring extension of experi-
ence rating is that any [employer] incentive promoting greater safety
consciousness is desirable, even if the extent to which experience rat-
ing actually reduces accidents cannot here be specified.”35

Second, an employer’s tort liability for personal injury and wrong-
ful death can encourage accident reduction and safer conditions in the
workplace as well. However, the right of an employee to sue an
employer over an accident is severely restricted. Indeed, the basic
premise behind workers’ compensation is the trade-off between employ-
ees getting prompt and certain compensation and their giving up the
right to sue. The practical consequences of this quid pro quo, then, is
that filing a workers’ compensation claim is ordinarily the exclusive
remedy available to employees or their survivors for injuries, illnesses,
or deaths arising out of and in the course of employment. 

The reason tort liability remains a factor in an employer’s workplace
safety calculus is that the exclusivity rule is not absolute. Most states
now recognize a number of exceptions, each of which would allow a
worker to seek compensatory and possibly punitive damages from his
or her employer.36 Just as the business community has become increas-
ingly aggressive in lobbying for tort reform in other areas, it has also
paid close attention to challenges to the status quo concerning the tra-
ditional workers’ compensation exclusivity rule and tort liability. As a
result, while some erosion of the traditional rule has occurred, freeing
more employees to sue in civil court for damages, the exclusivity rule
has by no means been swallowed up by the exceptions. The slight
increase in workplace tort litigation has not been—and never will be—
a panacea for the limitations of the workers’ compensation system. But
frequent litigation is often symptomatic of a dysfunctional system,
and a small but growing number of state courts have determined that
workers’ access to the civil courts should be incrementally expanded—
especially when it will serve the public interest by encouraging employ-
ers to be as sensitive to employee safety as they are to profits.37

As noted previously in Chapter 3, the most dramatic response to
the significant deregulation of workplace safety began in the 1980s.
Recall that during Reagan’s presidency OSHA’s inspection staff was cut
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by 25 percent, leaving about 1,000 inspectors to police nearly five mil-
lion American workplaces. The increasingly obvious inadequacy of fed-
eral efforts to police workplace safety led to a small but slowly
increasing number of highly visible state and local criminal prosecu-
tions of corporations and their managerial agents for workplace
deaths and injuries.38 While prosecutions at both the state and federal
level for environmental and especially financial crimes had become more
common by the mid-1980s, it took the guilty verdicts in Film Recov-
ery Systems, Illinois’ celebrated “corporate murder” case, to raise
the stakes with regard to crimes against worker safety. 

The remainder of this section provides an overview of the current
status of first federal and then state criminal laws with respect to
workplace prosecutions. Despite the government’s primary delega-
tion of workplace safety regulation to OSHA and its administrative
actions related to setting standards, conducting inspections, issuing cita-
tions, and imposing civil penalties, federal statutory law does recog-
nize at least a limited role for criminal law and sanctions. This limited
role must be seen in context of the Occupational Safety and Health (OSH)
Act’s legislative history, which reveals that from its inception, the primary
mechanisms for enforcing OSHA standards were citations and civil
penalties; a majority of legislators felt criminal convictions would be too
difficult to secure and therefore inefficient.39 Nonetheless, there are
currently three federal laws with provisions that specifically impose
criminal liability on employers for willfully violating safety standards
and/or endangering workers. A fourth provision, contained in an envi-
ronmental statute, has been held to apply to workers. In summary:

1. The Occupational Safety and Health Act (29 U.S.C. Sec.
651, et seq.) applies to any employer who willfully violates
a specific OSHA standard that results in an employee’s
death. 

2. The Federal Mine Safety and Health Act (30 U.S.C. Sec.
801, et seq.) applies to any mine operator who willfully
violates a mandatory health or safety standard, or know-
ingly violates or refuses to comply with any FMSHA
order.

3. The Longshoremen’s and Harbor Workers’ Compensation
Act (33 U.S.C. Sec. 901, et seq.) applies to any marine
employer covered by the act who willfully violates or fails
to comply with any LHWCA provisions.

4. The Resource Conservation and Recovery Act’s “Know-
ing Endangerment” provision (42 U.S.C. Sec. 6928e)
applies to any person who knowingly transports, treats,
stores, disposes of, or exports any hazardous waste . . .
who knows at the time that he thereby places another per-
son in imminent danger of death or serious bodily injury.40
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Because a far greater variety and number of employers and work-
ers are covered by the OSH Act’s provisions than by the other three fed-
eral statutes, it makes sense to focus our discussion on its criminal
provision.41 With respect to the federal OSH Act’s criminal provi-
sion, the most significant statutory development in the last 25 years is
that in 1984, as part of a broader sentencing reform, the maximum
penalty for a willful violation that kills a worker was raised from only
$10,000 to $500,000.42 Although the increase in the maximum fine
would appear to represent a step in the right direction, the offense, nev-
ertheless, remains a misdemeanor, with the maximum prison sentence
just six months. As a result, there remains little incentive for federal
prosecutors to take on workplace cases, which, as we have seen, fre-
quently require a tremendous outlay of human and other resources. And
though for years bills have been introduced to elevate the offense to a
felony, expand coverage, and increase the maximum prison term—the
most persistent bills coming from U.S. Senators Howard Metzen-
baum (D-Ohio) and Edward Kennedy (D-Massachusetts) in the early
1990s,43 and the most recent from Senator Jon Corzine (D-New Jersey)
in 2004 44—none has ever really come close to passing. It is interest-
ing to note that the criminal penalty provision in the OSH Act as orig-
inally introduced was stronger than what was actually passed, with
sanctions ranging from $5,000-$10,000 and up to life imprisonment.45

In addition to its lowly status as a misdemeanor, there are other lim-
itations of the current law that render it less attractive to prosecutors.
First, the law requires proof that a particular OSHA standard was vio-
lated, even though many workplace hazards are not currently regulated
by OSHA. A second limitation is that a worker must die as a result of
the violation, which means that seriously bodily harm resulting from
a willful, flagrant, and even repeated violation cannot be prosecuted.
Third, the provision specifically requires proof of willfulness, which
is left undefined; proof of other culpable mental states, such as a
knowing or negligent act, which are found in many criminal provisions,
are not recognized. Finally, even if it were made a felony by Congress,
the statute as written allows only employers to be prosecuted—not
supervisors or managers. As a result, according to a Department of Jus-
tice official, smaller companies in which the employer also supervises
or manages the work will normally be targeted, while large corpora-
tions are passed over.46 Given such legal limitations and practical
obstacles, the dearth of actual federal workplace prosecutions revealed
in The New York Times study should hardly seem surprising.47
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Many reasons have been offered over the years to explain Congress’
collective unwillingness—despite periodic attempts by a small number
of senators—to strengthen federal criminal law in this area, but one
commentator may have caught the essence of the political reality in con-
cluding:

Effective strategies designed to serve the often competing
interests of the corporation, its workers, and the public are
more likely to be found in persuasive techniques than in
punishment. Nevertheless, inducements to compliance are
usually ignored as policy alternatives in favor of unenforced
laws passed as legislative show pieces and disguised as pun-
ishment.48

Whatever the explanation, it is clear that a regulatory vacuum has
developed with respect to federal workplace prosecutions—one that has
cut across Republican and Democratic administrations ever since the
OSH Act became law, two years into Richard Nixon’s first term in
office. As a result, a number of state prosecutors—most notably and
consistently in California—have stepped in to bring criminal charges
in workplace cases.49 Whereas federal law allows only prosecution for
a willful violation of an OSHA standard that causes a worker’s death,
in the wake of the landmark 1985 Film Recovery Systems prosecution,
state prosecutors in major cities across the country—including Los
Angeles, New York, Milwaukee, Austin, and Chicago—have brought
a wide range of charges against employers and supervisors for killing
or injuring workers, including: assault, assault with a deadly weapon,
reckless endangerment, battery, reckless homicide, and manslaughter.50

Moreover, in recent years, a small but increasing number of states have
legislated changes to their penal codes specifically related to crimes
against workplace safety. For example, 11 states have increased their
maximum prison sentence for such crimes beyond the six-month fed-
eral maximum.51 Further, at least four states now legally require safety
inspectors to notify prosecutors of any workplace deaths caused by
safety violations, while in at least three states it is a crime to commit
a safety violation that causes severe injury, as well as death.52

Regardless of the particular state or criminal statute involved, a
common thread among workplace prosecutions appears to be the
existence of each of the following elements: 

1. The employer/company was under a legal duty to its
employees to use reasonable care to keep its premises
safe for their use in their employment;

2. The defendant was authorized by the employer/company
to maintain, control, operate, construct, alter, supervise,
and/or manage the work premises;
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3. The defendant accepted this responsibility for the work
premises;

4. The defendant failed to act, or acted in willful, wanton,
and/or reckless disregard of his or her duty to each injured
employee and of the probable harmful consequences to the
employee(s); and

5. The defendant thereby caused the injury or death of the
employee(s).53

In addition to the daunting evidentiary task of proving each of the
above elements at trial, most state prosecutors face other significant
obstacles in taking on corporate defendants in workplace cases, and
it is highly unlikely that there will ever be an explosion of such cases.54

Investigatory, political, and especially resource constraints naturally
affect prosecutors, who must decide whether to commit the substan-
tial human and economic resources most often needed to pursue such
cases. Indeed, many of the early workplace laws passed by state leg-
islatures in the early twentieth century fell into disuse because of such
constraints.55 Similar constraints exist today. For example, a National
Institute of Justice study indicated that that while more than 80 per-
cent of California district attorneys believed that workplace-related
prosecutions were now within the proper scope of their office, the most
significant factor in their decision whether to proceed on a corporate
criminal case was the level of resources available to them.56 Prosecu-
tors face resource allocation issues every day, and such considera-
tions serve the essential functions of screening out marginal cases
and limiting abuse of prosecutorial discretion. 

Some critics have questioned the wisdom of having the real threat
of criminal sanctions—as currently exists in California, for exam-
ple—as an incentive for employers by arguing that their increased
use may cause safety- and health-related recordkeeping to suffer for fear
of leaving a paper trail, may make businesses less cooperative with reg-
ulatory agencies for fear of revealing incriminating information, and
may even create a disincentive to trying new workplace safety
approaches for fear of exposing the company to criminal liability.57

Clearly, it is neither practical nor advisable to view criminal prosecu-
tion of employers as a preferred approach to what could be more
justly and efficiently addressed by private civil suits, workers’ com-
pensation claims, or OSHA regulation. Yet no other meaningful legal
deterrent to egregious, employee-endangering misbehavior currently
exists. It is doubtful that workers would be the primary beneficiaries
of returning de facto prosecutorial immunity to employers. Criminal
sanctions can and must play an important role in deterring irrespon-
sible business decisions, especially because managers may be among the
most deterrable individuals in society.58
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Safety and the Environment: Would Workers Be Better Off 
as an Endangered Species?

[W]hen people go to jail for environmental crimes, the rest of
the regulated community pays keen attention to the legal con-
sequence of their actions. The deterrent effect of criminal
enforcement is far greater than that of administrative and civil-
judicial enforcement because prison cannot be passed on to con-
sumers or otherwise rationalized as a cost of doing business.

—James Strock, Former Assistant 
Administrator for Enforcement, 

U.S. Environmental Protection Agency59

If there is one area in which there is some evidence that the crim-
inalization of corporate violence has moved forward, it is the area of
environmental violations. At all levels of government—federal, state,
and local—criminal enforcement of environmental offenses has
expanded over the past 25 years. For example, at the federal level,
between 1982 and 1989, the Environmental Protection Agency (EPA)
referred 318 cases to the U.S. Department of Justice for criminal pros-
ecution, resulting in the conviction of 351 defendants.60 Thus, on
average, during this eight-year period, the EPA referred about 40
cases per year for criminal prosecution. 

By the late 1990s and early 2000s, the number of criminal refer-
rals had increased significantly.61 As shown in Table 7.1, between
1998 and 2005, the EPA annually referred well over 200 cases per year
for criminal prosecution. In most years, more than 300 individual defen-
dants were charged. At least some of these defendants received sentences
of incarceration. The total number of “years sentenced” each year
ranged from 146 in 2003 to 212 in 2001; fines ranged from $62 mil-
lion in 2002 to $122 million in 2000. In 2004, the EPA changed the way
it reported data on its criminal enforcement program and did not
report the number of cases referred for prosecution. However, as indi-
cated in Table 7.1, the number of cases initiated in 2004 and 2005 (425
and 372, respectively), as well as the number of defendants charged,
are in the same range as in earlier years. Overall, compared to the
1980s, the EPA’s criminal enforcement program from the late 1990s and
forward appears to be substantially more active. Rather than referring
less than 50 cases per year, the EPA now typically refers more than five
times as many. 
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Table 7.1
Environmental Protection Agency—Enforcement and Compliance Trends, 
1998 to 2005*

*For information on the source of the data presented in Table 7.1, see note 61.

The EPA’s apparent increase in criminal enforcement activity must,
however, not be exaggerated. Criminal enforcement remains primar-
ily a reactive strategy, with the EPA responding after the fact to worst-
case situations. The EPA is still primarily a regulatory agency, and the
majority of its enforcement activity is administrative in nature and not
criminal. For example, in 2004, as part of its civil enforcement program,
the EPA conducted 21,000 inspections and evaluations, and the agency
issued 1,807 administrative compliance orders. 

The EPA is a large federal agency. It administers laws and regula-
tions that are national in scope and that affect thousands of businesses
and communities. Not surprisingly, its actions garner a great deal of
attention from the news media. Because so much attention is focused
on the EPA, the efforts of enforcement agencies at other levels of gov-
ernment often are overlooked. Yet, the EPA has not been alone in step-
ping up criminal enforcement of environmental laws. State and local
regulatory and law enforcement agencies have also joined the battle
against companies that pollute the environment. 

The involvement of local prosecutors in environmental crime is a
relatively new development. In 1978, in response to a raft of hazardous
waste dumping incidents, officials in New Jersey established a state-
wide Toxic Waste Investigation/Prosecution Unit, which was the first
unit of its kind in the nation. Since then, evidence suggests that local
prosecutors have begun to devote more resources to environmental
crime.62 A survey of local prosecutor’s offices in large jurisdictions,
which was sponsored by the National Institute of Justice, found that
local environmental crime prosecutions rose steadily from 1990 to
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1992. Criminal prosecutions of environmental offenses rose from 381
to 756 between 1990 and 1991. They increased even more rapidly dur-
ing the first six months of 1992, in which 882 environmental prose-
cutions were reported, eclipsing those for all of 1991.63 Environmental
crime is one of the areas in which the limits of the law to control eco-
nomic behavior are being redefined.64

In light of the increase in enforcement activity at the EPA, the lack
of activity at OSHA is puzzling and deserves some consideration.
Consider the following. In 2000, the EPA set a record for enforcement
activity of all types: civil, administrative, and criminal. In that single
year, it initiated 477 criminal cases and referred 236 of them to the
Department of Justice (DOJ). The DOJ then filed criminal charges
against 360 defendants, and eventually the defendants were collectively
fined $122 million and sentenced to 146 years in prison. In contrast,
in the previous 20 years—from 1980 to 2000—OSHA had collected a
total of $106 million in civil fines and 30 years in prison sentences (20
of them in a single prosecution: North Carolina’s Imperial Food Prod-
ucts case).65 With respect to human resources, the EPA has at its dis-
posal 200 criminal investigators, and at least 35 environmental
prosecutors. OSHA, on the other hand, has no investigators who spe-
cialize in criminal cases, and a single workplace safety prosecutor.66

Finally, with respect to penalties, the maximum penalty under envi-
ronmental laws is at least 30 times greater than the maximum penalty
for OSH Act violations.67

As one commentator has observed, this presents a remarkable
anomaly, given that OSHA and EPA laws were enacted in the same era;
share many common goals and purposes, including protecting human
health from harm; hold accountable companies that place workers or
the public at risk; and regulate some of the very same toxic substances
and dangerous processes.68 Furthermore, both environmental and
workplace laws may be enforced through administrative, civil, and crim-
inal proceedings. Yet, improper handling of toxic waste is far more
likely to result in criminal prosecution when it threatens the environ-
ment than when it threatens workers.69

This was not always the case. Though each of the major environ-
mental regulatory laws—the Clean Air Act (and Amendments of
1990),70 the Water Pollution Control Act (and Amendments of 1972),71

the Clean Water Act, 72 the Resource Conservation and Recovery
Act,73 the Comprehensive Environmental Response, Compensation, and
Liability Act, 74 and the Toxic Substances Control Act75—contain
criminal penalty provisions, it is significant that criminal enforce-
ment was virtually nonexistent in the early years. Further, the crimi-
nal penalties contained in the early environmental laws were modest,
though still higher than the OSH Act. As environmental issues rose to
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the forefront of public awareness, however, the law developed apace.
From specific instances of pollution such as the Exxon Valdez oil
spill disaster and the Love Canal toxic waste debacle, to general con-
cerns over global warming and the destruction of the ozone layer, envi-
ronmental policy attracted a new level of public interest—and Congress
eventually responded.76 Both the penalties and the resources available
to enforce them were greatly strengthened, eventually leading to the dis-
parity laid out above. The key to these changes was a series of insti-
tutional developments, which gradually led to a highly coordinated
criminal enforcement network nationwide:

1978: EPA and DOJ form a Hazardous Waste Task Force,
which begins bringing actions under the Resource
Conservation and Recovery Act (RCRA)

1980: DOJ creates an Environmental Enforcement Section
within the Land and Natural Resources Division,
which establishes as its top priority criminal enforce-
ment of environmental laws

1981: EPA creates an Office of Criminal Enforcement, which
begins hiring criminal investigation specialists to work
directly with U.S. Attorneys nationwide

1982: DOJ establishes an Environmental Crimes unit within
the Land and Natural Resources Division, which
appoints first environmental prosecution specialists

1990: Congress passes the Pollution Prosecution Act, which
dramatically increases the EPA’s criminal investigation
staff77

Why have similar developments never occurred with respect to the
enforcement of health and safety laws for workers? Is environmental
protection simply viewed as a more important social value than worker
protection? Recognizing the marked disparity between criminal envi-
ronmental and OSH Act resources and provisions, commentators
have posited different theories, including: (1) greater consensus by the
public for environmental protection, due at least in part to a series of
highly publicized disasters in the 1960s and 1970s, and the relative
paucity of media coverage on workplace tragedies; (2) more willing-
ness by Congress to address environmental concerns, due at least in part
to the polarized nature of the debate that occurs on all labor legisla-
tion in this country; and (3) the common belief that regulating the work-
place is “different,” due in large part to free market theory assumptions
that place less responsibility on government and more on the employer
and employee to negotiate the terms, conditions, pay, and risk level of
the job.78 None of the theories and explanations seem to fully and sat-
isfactorily justify the significant disparity between criminal enforcement
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of workplace safety and environmental standards, however, and the
message it appears to send—that workers would be better protected if
they were endangered species, in the words of one legal analyst—is one
that deserves far more reform attention than it has received to date.79

RECENT DEVELOPMENTS IN THE CRIMINALIZATION

OF FINANCIAL AND ACCOUNTING FRAUD

Until it was replaced by a memoir by feminist Gloria Steinem, the
nation’s number one nonfiction bestseller in 1992 was Den of Thieves
by James B. Stewart, former front-page editor of The Wall Street
Journal. It is the story of how Michael Milken, Ivan Boesky, and the
firm of Drexel Burnham Lambert perverted American finance and
industry through the unscrupulous use of junk bonds and secret, ille-
gal deals—and how they and other Wall Street insiders were brought
down in a wave of criminal prosecutions coordinated by Rudolph
Giuliani, U.S. Attorney for the Southern District of New York.80

Almost overnight, it seemed that prosecuting more traditional white-
collar crimes such as securities fraud and other economic crimes
became the highest calling of ambitious prosecutors everywhere. As a
result, in the period from the mid-1980s to the early 1990s, three new
journals appeared that were devoted exclusively to chronicling and ana-
lyzing corporate and white-collar crime issues: the Corporate Crimi-
nal Liability Reporter, a quarterly published in Los Angeles; the White
Collar Crime Reporter, a monthly from New York; and the Corporate
Crime Reporter, a weekly from Washington, DC.  State and federal
prosecutors began attending continuing education seminars on prepar-
ing white-collar cases, and in 1992 a new independent research cen-
ter and think tank, the National White Collar Crime Center, was
established with the mission of “provid[ing] a nationwide support sys-
tem for agencies involved in the prevention, investigation, and pros-
ecution of economic and high-tech crimes. . . .”81 “Forensic accounting”
developed into an integral tool in the detection and investigation of cor-
porate crimes, and became a hot course offering for both undergrad-
uate and graduate students.82 Even tradition-bound curricula at
America’s law schools were affected. Whereas at the time of the Pinto
prosecution not a single classroom textbook on white-collar or cor-
porate crime was available, within a few years there were at least
five being marketed by major publishers.83

As the 1980s with its insider trading scandal turned into the 1990s
with its massive savings and loan scandal, a cottage industry of white-
collar crime defense lawyers began to emerge, as evidenced by the mush-
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rooming number of continuing legal education seminars and profes-
sional association sections dedicated to corporate criminal defense
issues, as well as by the increased affiliation of criminal defense spe-
cialists with major law firms. And while television and popular culture
may paint a different picture today, it must be remembered that in the
real legal world’s pecking order—both in the United States and in Eng-
land—criminal defense attorneys had long wallowed at the muddy bot-
tom, holding none of the status of a corporate counsel, patent attorney,
or even personal injury lawyer. In other words, attorneys who spe-
cialized in any kind of criminal defense work were emphatically not the
sort that major law firms would invite over for a glass of wine or cup
of tea—let alone ask to join the firm as a partner or associate. How-
ever, by the onset of the 1990s, virtually every major law firm had one
or more white-collar crime defense specialists on staff.

Recall that while the federal government had long had the statu-
tory authority and legal means to prosecute corporations and their exec-
utives, historically most of these criminal statutes had actually been used
against business only sporadically. Most corporate criminal statutes that
did exist atrophied on the law library shelf, and ended up unenforced.
Clearly, in the decade or so following the Pinto case, something had
changed: the incidence and visibility of white-collar prosecutions for
economic crimes were increasing dramatically. According to the Amer-
ican Bar Association, in 1970 the number of corporate and white-col-
lar cases accounted for barely 8 percent of all federal criminal
prosecutions; by 1985 it had risen to nearly a quarter of all federal pros-
ecutions.84 Convicted businessmen like Boesky and Milken became
household names, their escapades not only depicted on television and
in bestsellers, but also given major Hollywood exposure in such films
as Oliver Stone’s Wall Street, which won Michael Douglas an Oscar for
best actor.

Though our book has as its primary focus corporate crimes against
health and safety, we would be remiss if we failed to provide at least
a brief overview of the most significant legal developments that have
occurred since Ford Pinto in more traditional areas of corporate and
white-collar crime: specifically, those pertaining to financial fraud
and other economic crimes against shareholders, and other investors
or potential investors. Indeed, the past 25 years have been witness to
passage of the some of the most significant corporate criminal legis-
lation—and prosecutorial activity—in American history. Kathleen
Brickey, a top corporate crime expert, has observed that one convenient
way of viewing these landmark developments is by identifying the wave
of scandals that has marked each decade—the 1980s, 1990s, and
2000s—and the legacy of responsive corporate crime legislation each
has left behind.85 This “scandal-and-response” approach is consistent
with the historical pattern, according to V.S. Khanna: 
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The normal pattern followed by corporate crime legislation
is that it comes on the heels of a large public outcry for
greater regulation following the revelation of a number of
events of corporate wrongdoing usually during or around a
weak economy. This was the case for the Federal Securities
Laws [1933-34], the Foreign Corrupt Practices Act [1972] and
other legislation surrounding Watergate, Insider Trading leg-
islation during the mid-1980s, and the recent Sarbanes-Oxley
Act [2002]. Against this backdrop of increased calls for reg-
ulation, Congress must, as a political matter, act and the
issue is what will it do.86

A detailed analysis of the legacy of this very fertile quarter-century
of corporate scandal legislation is beyond the scope of this chapter. Nev-
ertheless, a brief summary of the quintessential white-collar crime of
each decade since 1980 and the federal response to these scandals is in
order. It reveals just how much more has been done to protect finan-
cial markets than workers or consumers.

The 1980s and the Insider Trading Scandals

This is not securities law litigation. This is basically cops and
robbers.

The issue is, ‘Did you get the information and did you trade
on it?’

—Otto G. Obermaier,
former U.S. Attorney for the 

Southern District of New York87

Securities fraud encompasses much more than illegal trading based
upon inside information. However, the high-profile inside trading
prosecutions of Wall Street icons Michael Milken and Ivan Boesky—
combined with the successful guilty pleas and convictions of approx-
imately 100 other prominent corporate insiders—became a powerful
symbol for the “greed decade” and the dark side of American corpo-
rate culture.88

Insider trading—essentially the use of material, nonpublic infor-
mation by corporate insiders to buy or sell securities—is considered a
scheme to defraud under the Securities Exchange Act of 1934, which
provides for both civil and criminal remedies.89 Just as we have seen
for virtually every other area of business regulation discussed in this
book, most securities regulation is conducted not by criminal prose-
cutions, but through private civil suits by aggrieved investors and
enforcement actions by the SEC. The aggressiveness of the criminal
prosecutions during the 1980s, then, represented a departure from the

CHAPTER 7 • BEYOND THE FORD PINTO CASE: THE LEGACY OF CRIMINALIZATION 311



norm. Further, there developed a certain amount of controversy over
whether insider trading should even be a crime, with its proponents
arguing that it should remain unregulated because it promotes market
efficiency. In fact, one influential conservative think tank, the Heritage
Foundation, issued a task force report in 1988 recommending that cor-
porations be authorized to amend their charters to permit insider
trading.90 On the other hand, opponents of this view (including the SEC
and DOJ) defended the criminalization of insider trading by making
a “level playing field” argument that recalled an important goal of the
original securities laws—namely, that insider trading must continue to
be curbed if investors were ever to have confidence in the capital
markets. In the end, Congress was not convinced that making
allowances for insider trading was sound economic policy, and took
no action to liberalize the practice. 

Business groups also challenged the aggressive enforcement of
insider trading laws on a second front. They argued that prosecutors
were overstepping traditional boundaries of the criminal law and
prosecuting cases that should have been addressed by civil or regula-
tory action. Because insider trading is neither specifically defined nor
expressly forbidden by statute, prosecutors have significant discretion
to apply, or not to apply, broadly worded securities, mail- and wire-
fraud laws to “gray area” activities that have not previously been
found to be illegal. As a result, the task of defining the parameters of
insider trading has largely been left to the courts. Legal expert J.
Kelly Strader believes this highlights three broader realities about the
way many white-collar criminal statutes are written, interpreted, and
enforced:

First, the government typically has broad discretion in decid-
ing whether to pursue administrative, civil, and/or criminal
remedies. . . . Second, securities laws violations may [also] be
charged as violations of other statutes, such as mail/wire
fraud and conspiracy; prosecutors have broad discretion in
deciding how many charges to bring based on a single crim-
inal act. Third, the boundaries of many aspects of securities
fraud, such as insider trading, are notoriously vague.91

During the late 1980s, a group of lawmakers, regulators, and
defense attorneys attempted to come up with a firm statutory defini-
tion of insider trading, arguing that it was a matter of basic fairness
to know clearly what kind of information is or is not proper to trade
on. But the task was never successfully completed after opponents,
including law enforcement officials, pointed out the downside: that
innovative lawyers and creative traders would be able to work their way
around any specific statutory prohibition and that no law could antic-
ipate every kind of improper trading.92
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The unprecedented number of successful insider trading prosecu-
tions in the 1980s in turn led to numerous appeals by convicted defen-
dants, thus giving the U.S. Supreme Court ample opportunity to
address these issues, and to decide whether the relevant securities
laws as written or applied were too broad to withstand constitutional
scrutiny. Both federal prosecutors and Wall Street executives awaited
each Supreme Court decision with great anticipation. At the risk of
summarizing such complex litigation too neatly, the end result of this
series of cases was that the Supreme Court curbed a few of the most
expansive applications of the securities laws by prosecutors, but
rejected the broad attacks on securities law enforcement; instead, the
Court’s decisions generally extended the reach of mail- and wire-
fraud statutes and legitimized several new insider trading definitions,
theories, and doctrines that would help guide federal prosecutors in
their development of future cases.93

On the legislative front, not only did Congress refuse to water down
the securities laws on insider trading, it responded to the wave of scan-
dals by enacting two major laws—the first significant additions to fed-
eral securities laws in more than 50 years—that enhanced sanctions for
securities violations. Signed by President Ronald Reagan in 1984, the
Insider Trading Sanctions Act (ITSA) allowed the SEC to seek civil fines
in federal court cases of up to “three times the profit gained or loss
avoided.”94 The ITSA also increased the maximum criminal fine for any
violation of the Securities Exchange Act tenfold.95 Following its pas-
sage, the General Accounting Office (GAO) specifically noted the
“punitive thrust” of the new law, and pointed out the inadequacy of
incentives for compliance under the old statutory scheme.96 It is also
interesting to note that in its deliberations for the ITSA, Congress specif-
ically rejected restricting insider trading to a single definition, and
favored continuing to give the SEC the greatest flexibility possible in
dealing with any new versions of insider trading.97

Four years later, in response to lingering public concern over
whether convicted white-collar criminals had really gotten their due,
Congress got even tougher and enacted the Insider Trading and Secu-
rities Fraud Enforcement Act of 1988, which raised the maximum
prison sentence from five to 10 years, and the maximum fines for indi-
viduals from $100,000 to $1 million, and for corporations from
$500,000 to $2.5 million. Just as important, the act also expanded cov-
erage of the law by creating “controlling person” liability for persons
who control others who engage in insider trading.98 The provision was
designed to serve a dual purpose: to close a loophole that had allowed
some culpable supervisors to escape prosecution, and to provide an
incentive for greater diligence in institutional supervisory policies.
Finally, the important role of the SEC in working on securities fraud
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cases both independently and with federal prosecutors was recog-
nized by Congress through higher budgets. 

By the end of the decade, then, it was clear that business interests
had convinced neither the Supreme Court nor Congress that insider
trading was a concept that could or should be economically rational-
ized or legally justified. However, insider trading was not the only area
of white-collar criminality that received attention during the 1980s. We
have already noted the growth of environmental crime legislation
and resource allocation during the same decade, and our brief analy-
sis here has left unaddressed several other important developments that
occurred during the decade, including (but not limited to) an explosion
in the use of the Racketeer Influenced and Corrupt Organizations
(RICO) Act, which originally targeted organized crime, against legit-
imate commercial businesses,99 and the creation of the U.S. Sentenc-
ing Commission, which established federal sentencing guidelines that
mandated more severe sanctions against both individuals and orga-
nizations than courts had typically imposed in white-collar crime
cases.100 Still, when future American business and legal historians
look back upon white-collar crime in the 1980s, it will be best known
for the courtroom battles that were fought over insider trading.

The 1990s and the Savings and Loan Scandals

The faults of the burglar are the qualities of the financier.
— George Bernard Shaw101

When President George H. Bush gave a primetime speech to the
American public in February 1989 announcing the need to establish a
program that would rescue the savings and loan (S&L) industry, it
became clear just how severe the financial crisis, which had been bub-
bling under the surface since the mid-1980s, was. The estimates of a total
cost of $30 to $50 billion, which shocked taxpayers at the time, turned
out to be wildly optimistic. The savings and loan crisis abated in 1995,
but the underwriting of U.S. thrifts ended up costing an extraordinary
$153 billion—with taxpayers bearing $124 billion of the tab and the
financial industry $29 billion. In purely economic terms, the disaster pre-
sented a major threat to the U.S. financial system, and was easily the
most expensive financial-sector crisis the world had ever seen.102

The consequences of the savings and loan crisis were profound for
the U.S. financial industry. By 1995, the number of savings and loan
institutions had fallen by half, including nearly 1,000 of them closed
by regulators—the most intense series of institutional failures since the
1930s.103 It also led to an overhaul of the entire regulatory structure
for American banking and thrift companies, a shake-up in the system
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of deposit insurance, changes in implied government guarantees, and
the stiffening of criminal penalties for bank and financial crimes.104 Last
but not least, it generated a high-profile series of legal battles fought
out in civil courts, regulatory hearings, and criminal prosecutions
across the country—and, especially with the “Keating Five” scandal,
charges of corruption that reached into the highest levels of American
government. 105

Just how significant the role of criminal conduct by savings and loan
executives was in creating the crisis is a matter of controversy. Many
analysts have made the case that the widespread collapse of the indus-
try can be attributed primarily to a variety of external factors, includ-
ing the rise of market rates beginning in the 1960s, the inflation of the
1980s, governmental regulatory failure, the decline of the real estate
market in the 1980s, and the legal restrictions on the ability of savings
and loan institutions to protect themselves against these events by diver-
sifying their portfolios.106 However, many other commentators—
including federal regulators, legislators, and executive branch officials
who investigated the scandals at the time—have just as convincingly
made the case that criminal misconduct by insiders played a crucial role
in the industry’s downfall.107

Today, any historical analysis of the broad-based collapse would
have to allow for the interaction of market, regulatory, and other
external factors with multiple instances of individual and institu-
tional wrongdoing.108 The complexity involved in any causal analysis
of the crisis is nicely summed up in the words of one commentator:
“[the] savings and loan fraud is clearly white-collar crime on a grand
scale, although it does not fit neatly into one of the categories of
white-collar crime defined by sociologists and criminologists of state
crime, corporate crime, and financial crime.”109 It is interesting to note
that similar analytical complexities found their way into several mas-
sive, non-U.S. bank failures that became headline news in the 1990s,
including England-based Barings Bank and the Bank of Credit and
Commerce International (BCCI).110

Though structural factors most likely started savings and loans on
a downward trend in the 1980s, many of the criminal prosecutions
involved activity by executives that occurred on a sinking ship during
the 1990s, both aggravating and accelerating the industry’s demise.111

In the words of one analyst, “With nothing to lose, careless risk-tak-
ing and looting permeated the institutions until they were finally,
mercifully put out of their misery.”112 Indeed, a report by the Resolu-
tion Trust Corporation, which was set up specifically to liquidate
hundreds of insolvent savings and loan institutions, concluded that
“more than 60 percent of insolvent S&Ls were victimized by serious
criminal activity.”113 When even top conservative Republican politicians
started making comments such as “greed of . . . dishonest thrift insid-
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ers . . . was one of the primary causes of the collapse”114 and “[i]t is
no secret that fraud and other criminal conduct . . . have been major
factors contributing to the massive financial mess,”115 it was only a mat-
ter of time before Congressional action followed. 

Even though the “varieties and possible permutations of criminal
activity perpetrated by thrift operators [were] seemingly endless, . . .
fraud in the savings and loan industry fell into three general categories,
classified as unlawful risk taking, looting, and covering up.”116 Con-
gress did not feel the need to focus primarily on creating “new” crimes
for the thrift and banking industries as a result of the scandals, largely
because existing, broadly written securities, mail and wire fraud
statutes seemed adequate tools for most federal prosecutions. Instead,
Congress responded on two other fronts: first, by allocating addi-
tional resources to U.S. Attorneys to be used for prosecuting the sav-
ings and loan cases, and second, by ensuring the availability of
meaningful criminal penalties in a wide range of criminal misbehav-
ior occurring in the thrift and banking industry.117 With the credibil-
ity of both the private financial sector and a Republican administration
once more under the gun, Congress enacted and the President signed
into law a total of six new criminal statutes and provisions designed
primarily to deter future transgressions in the bank and thrift indus-
tries. In summary:

1. The maximum penalty for mail and wire fraud was
increased to 30 years in prison and a $1 million fine if the
fraud affected a financial institution.118

2. A new bank fraud statute was enacted authorizing the same
severe criminal sanctions as above (1).119

3. A new statute was enacted subjecting the obstruction of
an examination or investigation of a financial institution
to criminal sanctions.120

4. An existing law was amended to classify financial insti-
tution fraud a predicate crime under the Racketeer Influ-
enced and Corrupt Organization (RICO) Act.121

5. A continuing financial crimes enterprise statute was
enacted, based on the drug kingpin law.122

6. Civil and criminal forfeitures were authorized for selected
financial institution crimes.123

Congress’ enactment of these laws in the wake of the savings and
loan scandals recalls the nation’s “scandal-and-response” history
noted previously. Once again, it took fraud on the scale of the S&L
scandals to provoke the kind of moral outrage that is necessary to give
rise to such a significant bundle of corporate criminal legislation in such
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a short time. Though the legislation was somewhat narrowly tailored
and would be insufficient to prevent another tidal wave of financial and
accounting fraud a decade later, it would be a mistake to conclude that
Congress’s response was insignificant—especially when it is viewed in
conjunction with the passage of the Financial Institutions Reform,
Recovery, and Enforcement Act of 1989, which substantially restruc-
tured the regulation of the entire U.S. financial industry. 124 The cre-
ation of new and enhanced criminal sanctions were designed to serve
not as the exclusive or even primary means of addressing corporate mis-
behavior, but rather as an integral supplement to private civil remedies
and enforcement action by the SEC. In short, the legal legacy of finan-
cial scandals of major proportion once again took the form of a mix
of civil, regulatory, and criminal sanctions, the appropriateness of
each to be determined on a case-by-case basis. 

By most accounts, the savings and loan crisis reached its peak in
1992, and abated by 1995—though the $124 billion cost to American
taxpayers would be felt for many years. The thrift scandals, though,
hardly accounted for the entirety of white-collar crime for the decade.
The prosecution of environmental crimes continued to grow signifi-
cantly, boosted by the substantial legislative attention and institu-
tional resources that the field had received in the 1980s. One measure
of this is that in a list of the “top 100 corporate criminals of the
1990s,” which ranked companies by severity of fines and prison sen-
tences, nearly 40 percent were categorized as environmental offend-
ers.125 Another significant development was a resurgence in the federal
prosecution of antitrust violations. In the above-mentioned list,
antitrust offenders received six of the top 10 criminal fines (including
first and second), and accounted for 20 of the top 100 overall—second
only to environmental offenders. 

A noteworthy white-collar crime development that followed in the
footsteps of the insider trading scandals of the previous decade was the
prosecution—by both federal and state authorities—of at least 10 major
investment companies for securities fraud, most notably industry giant
Salomon Smith Barney, which received the stiffest fines and was sanc-
tioned as a corporate enterprise (in addition to having its individual exec-
utives punished).126 One of the most interesting and lasting developments
was the advent of something unprecedented in federal criminal law: the
Organizational Sentencing Guidelines. Taking effect on November 1,
1991, these comprehensive guidelines were developed by the U.S. Sen-
tencing Commission, which had established guidelines for sentencing indi-
vidual offenders four years earlier. The guidelines completely changed
the way federal law treated business organizations for criminal sanc-
tioning purposes. We will discuss in the next chapter just how the
guidelines, with the aim of changing the way American corporations do
business, utilize a “carrot and stick” approach to corporate punishment;
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that is, while the guidelines overall increase penalties for white-collar
crimes (the “stick”), they authorize much lower penalties if the corpo-
ration did do something to avoid misconduct (the “carrot”).127

The New Millennium and the Financial and Accounting Fraud
Scandals of Enron, WorldCom, and Beyond

Enron engendered these [hidden] partnerships with wild fecun-
dity and in many variations; but some of the most important of
them, to stay vital, depended on a high market price for Enron
stock. Meanwhile, Arthur Andersen auditors were standing
by reciting the only joke that makes accountants laugh: 

‘Q. What’s two minus two? A. Whatever the client wants it
to be.’

—P.J. O’Rourke128

As we have just seen, the 1990s had its share of corporate fraud and
deception, most notoriously the savings and loan scandals, but the tidal
wave of white-collar criminality appeared to have receded by mid-
decade. Though the business and popular press continued to report
the occasional incident of corporate deceit—such as Sunbeam, Waste
Management, and CUC International—the real story at the end of the
last century was one of technological innovation, global dominance, and
ever-rising stock prices.129 As the new millennium approached, the pop-
ular press and broadcast media—not to mention the fledgling Internet—
were filled with nothing but glowing economic news concerning
innovative “dot coms,” bottomless venture capital, endlessly rising
markets, high-potential initial public offerings (IPOs), boundless global
investment opportunities, and model businesses headed by America’s
newest celebrity heroes, corporate CEOs. Coming as it did on the heels
of substantial financial deregulation by a newly elected Republican-major-
ity Congress with a true believer’s faith in unfettered markets, it led some
to go so far as to ruminate on “the market as God.”130

But on October 16, 2001—just over a month after the September
11 terrorist attacks—the Houston-based energy titan Enron announced
a $618 million third quarter loss and a reduction of $1.2 billion in
shareholder equity, and became “the first in a series of massive cor-
porate frauds that caused billions of dollars in stockholder losses . . .
cost tens of thousands of jobs . . . [and] resulted in record corporate
bankruptcies, huge earnings restatements, and lost confidence in the
integrity of the nation’s financial markets.”131 Following Enron’s
implosion, described by corporate crime expert Kathleen Brickey as “a
10.0 on the Richter scale of financial frauds,”132 several of America’s
best performing publicly traded corporations fell like dominoes in
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the wake of allegations of accounting fraud, including: WorldCom,
Adelphia Communications, Rite Aid, Symbol Technologies, Qwest
Communications, Dynegy, and HealthSouth. Between March 2002 and
July 2004, federal prosecutors filed criminal charges relating to at least
19 major corporate fraud scandals, for a total of 69 actual prosecutions,
and during the same time frame successfully concluded cases against
two-thirds of the defendants133 (see Table 7.2). For a time the endless
stream of corporate crime reports seemed almost surreal, and made the
front page of the business press resemble the police beat section. For
example, The Wall Street Journal and Forbes each provided regular
updates on the latest business crime developments in “The Scandal
Scorecard” and “The Corporate Scandal Sheet,” respectively; a For-
tune cover story declared “It’s Time to Stop Coddling White Collar
Crooks: Send Them to Jail”; Random House published its first ever
anthology of the Best Business Crime Writing of the Year; and, perhaps
most representative, the national media produced a steady stream of
headlines and updates on consumer-product maven Martha Stewart’s
indictments on insider trading and obstruction of justice charges.134

Table 7.2
Major Corporate Fraud Prosecutions Filed March, 2002–July, 2004

Criminal Total Total
Investigation Cases Defendants Dispositions

Adelphia 2 6 5
Cendant 4 5 3
Charter Communications 1 4 1
Credit Suisse First Boston 1 1 1
Dynegy 3 8 7
Enron 16 33 13
HealthSouth 16 20 17
Homestore 3 7 7
ImClone 4 5 4
Kmart 1 2 2
McKesson 4 7 4
NewCom 2 4 4
NextCard 2 2 1
Purchase Pro 2 2 2
Qwest 1 4 3
Rite Aid 3 6 6
Symbol Technologies 3 10 2
Tyco 1 1 0
WorldCom 5 6 5
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In the meantime, although the SEC does not have the authority to
file criminal charges, its Enforcement Division frequently provides crit-
ical assistance to prosecutors in investigating and developing a crim-
inal case, and it did so (and continues to do so) in many of the financial
and accounting fraud cases of the early 2000s. Additionally, it is not
uncommon for the SEC to conduct a parallel civil investigation and
enforcement action at the same time the Justice Department is pursu-
ing a criminal case against the same company and/or executive. For
example, by the beginning of 2004 the SEC had brought enforcement
actions that paralleled criminal investigations relating to such major
corporations as Adelphia, Enron, WorldCom, Tyco, HealthSouth,
Kmart, Dynegy, Qwest, Merrill Lynch, and many others135 (see Table
7.3). 

Table 7.3
SEC Enforcement Actions Filed Fiscal Years 2000-2003

Financial Fraud and Issuer Total Enforcement
Date of Filing Reporting Actions Actions

FY 2000 103 503

FY 2001 112 484

FY 2002 163 598

FY 2003 199 679

As the list of shamed and failed (or failing) companies continued
to grow—along with the number of shareholder lawsuits, SEC enforce-
ment actions, and federal and/or state prosecutions—it could not
have become any clearer that “the narrative of productivity and boom
[was] replaced by one of crime and bust.”136 Like the savings and
loan scandals a decade earlier, the complexity of the wave of corporate
collapses and massive investor losses that started with Enron makes it
difficult to place blame entirely on criminal behavior by senior cor-
porate executives. Indeed, what made Enron, WorldCom, and many
other cases distinctive from previous financial scandals is the extent to
which accounting fraud was found to be at the core of the problem. For
example, white-collar crime authority John C. Coffee, Jr. has argued
persuasively that Enron, “the private sector’s Watergate,” was less about
failure in the boardroom than the failure of “gatekeepers”—that is, the
reputational intermediaries, especially independent auditors, who
provide verification and certification of investment information to the
market.137 (Along with the independent accounting firms that are sup-
posed to testify to the accuracy of a firm’s financial statements, other
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gatekeepers, or “independent knowers,” include Wall Street securities
analysts, who vet firm’s financial prospects, and, since the 1930s, the
SEC, which administers an elaborate system of securities regula-
tion.138) With auditing failures leading the pack, Coffee presents evi-
dence of a systemic governance failure that distinguished it from other
spectacular securities frauds in recent years, such as insider trading dur-
ing the 1980s. He concludes that it was the systemic nature of the prob-
lem that shook public trust, roiled the market, and created a widespread
demand for reform, particularly with regard to greater transparency.139

Experts have offered many explanations for why the auditors and
financial analysts—or other watchdogs, such as the SEC—did not
“bark in the night” until it was too late as Enron and other companies
built their financial houses of cards. Coffee has posited two theories,
each having found support among other analysts. First, the general
deterrence theory asserts that during the 1990s, the risk of legal liability
to gatekeepers—again, especially auditors—was substantially low-
ered, largely as a result of legal changes brought by two cases decided
by the U.S. Supreme Court in the early 1990s and two laws enacted by
Congress as part of Republican House leader Newt Gingrich’s con-
servative “Contract with America” agenda.140 Nearly all of the changes
served to prevent or restrict harmed investors from bringing private law
suits for securities fraud. Hence, as the exposure to liability declined,
the benefits of acquiescence to the client corporation’s demands and
expectations increased—leading to the widespread failure of the gate-
keepers to carry out their watchdog function effectively. Note how this
explanation highlights a theme that has run throughout this book: that
efficient deterrence of corporate misbehavior requires not just the
availability of criminal and administrative sanctions, but of private civil
remedies as well. 

Second, the irrational market theory explains the downfall of
Enron as a consequence of a classic bubble that “overtook the equity
markets in the late 1990s and produced a market euphoria in which
gatekeepers became temporarily irrelevant.” In other words, as stock
prices continued to rise and reached unprecedented levels during the
dot com boom, an atmosphere of euphoria—or, in Federal Chairman
Alan Greenspan’s famous words, “irrational exuberance”—ensued, and
neither investors nor management were willing to listen to anything
other than “the sky’s the limit.” As a result, Coffee concludes that rea-
sonable predictions and long-term analyses offered during this bubble
period by traditional gatekeepers—especially financial analysts—lost
out to value-pumping, short-term focused investment gurus who had
flooded the late 1990s scene.141

Other commentators have added that other factors that con-
tributed to the wave of corporate frauds and failures were at work as
well. For example, by the late 1990s the “Big Five” accounting firms
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were for the first time in history earning a greater percentage of their
income from providing consulting services to their corporate clients than
from auditing them. This created potential conflicts of interest and
sometimes tempted auditors to “look the other way” or “soften”
their reports. In addition, despite its enforcement successes during the
1980s and early 1990s, the SEC continually fought budget battles
with Congress to allow its resources to keep pace with its increased
responsibilities, given the exploding economy of the late 1990s. In our
view, the collective influence of all these factors offers a better under-
standing of the context in which Enron’s, WorldCom’s, and other
companies’ crimes and scandals occurred than what popular com-
mentary has offered: softer-edged concepts such as “infectious greed”
and a general decline in morality. As Coffee has observed, “there is lit-
tle evidence that ‘greed’ has ever declined; nor is it clear that there are
relevant policy options for addressing it. In contrast, focusing on
gatekeepers tells us that there are special actors in a system of private
corporate governance whose incentives must be regulated.”142

Kathleen Brickey has written that the true legacy of Enron and the
many other financial and accounting frauds that followed can be
found not only in the extensive record of criminal enforcement, but also
in a broad array of federal legislative and regulatory responses, includ-
ing: (1) enactment of the Sarbanes-Oxley Act; (2) amendments to the
U.S. Sentencing Guidelines; (3) creation of the Corporate Fraud Task
Force and Enron Task Force within the Justice Department; (4) revi-
sions to the Justice Department’s Corporate Prosecution Guidance; 
(5) publication of SEC enforcement criteria; and (6) significant increases
in SEC funding.143 Taken together, these six responses evidence the
necessity of structural reforms to address the systemic failure of cor-
porate governance mechanisms. A brief overview of each follows.

The Sarbanes-Oxley Act of 2002 

Named after bipartisan sponsors Senator Paul Sarbanes (D-Mary-
land) and Representative Michael G. Oxley (R-Ohio), the Sarbanes-
Oxley Act (SOX)144 was widely heralded as the most important and
comprehensive corporate reform measure since the stock market crash
of 1929 led to the securities laws of 1933 and 1934.145 The law followed
by several months President George W. Bush’s initial proposals, which
he outlined in a 10-point plan during a public appearance on Wall
Street. Despite the initial fanfare they received, the President’s proposals
promptly disappeared. Bipartisan criticism, based in part upon a con-
sensus that an outraged public deemed the President’s proposals inad-
equate, eventually led to near-unanimous approval of a very
different—and tougher—law than originally called for by the Presi-

322 CORPORATE CRIME UNDER ATTACK



dent.146 Among the most significant issues addressed by SOX are
accounting oversight, auditor independence, insider trading, corporate
responsibility, the transparency of financial statements, conflicts of
interest among analysts, and the resource needs of the SEC.147 SOX
empowers regulators to address these corporate governance issues in
a variety of ways, including (but not limited to): imposing new account-
ability rules on corporate executives, ensuring accuracy in financial
reports issued by publicly held corporations, strengthening rules
regarding auditor independence, and improving public accounting
oversight mechanisms.148

The law’s ambitious reform agenda is backed by substantial civil and
criminal penalties. However, with respect to its criminal provisions, Con-
gress was slow to reach consensus. Though the Sarbanes-Oxley bill was
presented to the President on July 26, 2002, and signed into law on July
29, it was not until just two weeks beforehand that a package of five
criminal amendments was offered and finally incorporated into the bill
as the White Collar Crime Penalty Enhancement Act (WCCPA).149 The
amendments, when added to the limited criminal provisions of the
original bill, essentially provide for the following substantive changes: 

1. The very first securities fraud crime is actually codified in
the federal criminal code.150

2. Premature destruction of corporate audit records is crim-
inalized.151

3. Chief executive officers and chief financial officers are
required to certify their company’s financial records,
under penalty of law.152

4. False certification of financial statements is severely pun-
ished.153

5. Retaliatory firing of whistleblowers who report criminal
wrongdoing to federal authorities is punished.154

6. A new prohibition against document destruction is added
to the panoply of obstruction of justice crimes.155

7. Criminal penalties for fraud and conspiracy to defraud are
significantly increased.156

Though there have been complaints over the high costs of complying
with the new law’s provisions, the business community has generally
acknowledged that, as John A. Thain, CEO of the New York Stock
Exchange, stated, “There is no question that, broadly speaking, Sar-
banes-Oxley was necessary.”157 Nonetheless, it should come as no
surprise that SOX’s criminal provisions have not been welcomed in all
quarters. For example, they have been criticized for being needlessly
redundant, relying too heavily on enhanced criminal penalties, and
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attaching too much significance to filling minor gaps in existing laws.158

Some critics have argued more broadly that the new crimes and higher
penalties are economically inefficient, while others dismiss SOX as rep-
resenting “little more than political grandstanding.”159 Yet, some of the
nation’s leading corporate criminal law experts have rejected these claims
and strongly defend the new law.160 Brickey, for example, has carefully
monitored the already substantial enforcement record under the Act, and
concludes that there is already evidence that “the Act’s criminal provisions
make significant strides toward piercing the corporate veil of corporate
silence [and] provide powerful incentives for targets of criminal fraud
investigations to help prosecutors build cases against other participants
in the fraud.”161 In sum, even as corporations complain about the high
costs of complying with the law, most realize that noncompliance comes
with an even higher cost in terms of stiffer penalties and jail sentences. 

U.S. Sentencing Guidelines Amendments 

The final provision in the WCCPA, the Amendment to Sentencing
Guidelines Relating to Certain White-Collar Offenses, directed the
United States Sentencing Commission “to amend the federal Sentencing
Guidelines and related policy statements to implement” Sarbanes-
Oxley.162 Essentially, Congress was asking the Commission to review its
existing guidelines in certain areas and adjust them if necessary to con-
form with the new priority and urgency given to white- collar crimes in
Sarbanes-Oxley. Though most critics expected little from this direc-
tive, they were surprised when the Commission significantly increased
prison time for individuals convicted of large-scale fraud (affecting 250
or more victims, up 25%), Enron-like fraud (endangering solvency or
security of substantial number of victims or a publicly traded com-
pany, up 300%), and securities fraud (by corporate officers and direc-
tors, up 50%).163 Further, after a two-year review, the Commission also
approved the first amendments to the organizational sentencing guide-
lines since they took effect in 1991, adopting more rigorous criteria for
corporate compliance programs that could affect the severity of crimi-
nal sanctions against corporations.164 We will discuss in more detail the
organizational sentencing guidelines debate in the next chapter.

Corporate Fraud / Enron Task Forces 

One of the earliest responses to the corporate frauds was the
establishment of two special task forces by President George W. Bush.
Created by Executive Order in January 2002, the Enron Task Force was
charged with the responsibility of investigating and prosecuting all crim-
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inal charges specifically related to the collapse of Enron.165 Table 7.4
shows just how active this task force has been, and this does not include
the recent trials and convictions of former Enron executives, Ken Lay and
Jeffrey Skilling166 (see Table 7.4). The far more broadly conceived Cor-
porate Fraud Task Force (CFTF), created in July 2002, was charged with
coordinating and directing the investigation and prosecution of major
financial crimes, recommending how resources can best be allocated to
combat major fraud, facilitating interagency cooperation in the inves-
tigation and prosecution of financial crimes, recommending regulatory
and legislative reforms relating to financial fraud, and reviewing parallel
civil enforcement actions brought by the SEC and other federal agen-
cies.167 The CFTF’s members include some of the most influential law
enforcement officials in the country, including the Deputy Attorney
General (chair), the Director of the FBI, two Assistant Attorneys Gen-
eral, and seven U.S. Attorneys. Senior officials from several other exec-
utive departments, including the Securities and Exchange Commission
(SEC) and the Treasury Department, also work with the Justice Depart-
ment to promote interagency cooperation on the initiative. Whereas the
creation of any task force might be initially perceived as a public rela-
tions move, one should recall the creation of the first environmental crime
task force in 1978 and the crucial role it played in the eventual devel-
opment of an institutional network that made prosecution of environ-
mental offense a national priority. Indeed, the track record of the CFTF
in its first year of operation was impressive, with more than 300 crim-
inal fraud investigations, 350 criminal defendants charged, and 250 con-
victions or guilty pleas.168 It is important to note that the federal
government has not just been going after middle-management scapegoats
and ignoring the higher-ups. In an analysis of cases that have actually gone
to trial between 2002 and 2006, Kathleen Brickey found that 

Of the forty-six defendants who have gone to trial, twelve held
the title of Chief Executive Officer, Chief Operating Officer,
President, Chairman of the Board or, in the case of a part-
nership, Senior Partner. Defendants on trial also included
five Chief Financial Officers, and an assortment of other
financial and accounting executives. There were also seven
Executive or Senior Vice presidents, five Investment Advisors,
a Chief Legal Officer, and a Vice President for Legal Affairs.169

Justice Department Corporate Prosecution Guidance 

Though we have seen that the law has long allowed corporations to
be prosecuted criminally, in practice it remains the exception rather than
the rule—with the Ford Pinto case being one of American legal history’s
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most notable exceptions. In the wake of Enron, however, another
notable exception occurred when the accounting firm of Arthur Ander-
sen LLP—as venerable in its field as Ford was in the auto industry—was
found guilty of a felony charge of obstructing justice in the SEC’s inves-
tigation of Enron. At the time of its conviction, Andersen was one of the
five largest accounting firms in the world.170 Among other things, the case
stands for the proposition that the federal government can and will crim-
inally prosecute an entire corporate organization instead of (or in addi-
tion to) individual corporate officials, given the right set of facts. 

Table 7.4
Enron-Related Parallel Civil and Criminal Proceedings

Civil Criminal
Defendant Civil Filing Settlement Filing Guilty Plea
Lay July 8, 2004 July 8, 2004
Rieker May 19, 2004 May 19, 2004 May 19, 2004 May 19, 2004
Skilling Feb. 19, 2004 Feb. 19, 2004
Causey Jan. 22, 2004 Jan. 22, 2004
Fastow Oct. 2, 2002 Jan. 14, 2004 Oct. 1, 2002 Jan. 14, 2004
Delainey Oct. 30, 2003 Oct. 29, 2003
Colwell Oct. 9, 2003 None
Glisan Sept. 10, 2003 Sept. 10, 2003 April 30, 2003 Sept. 10, 2003
Rice May 1, 2003 April 29, 2003
Hirko May 1, 2003 April 29, 2003
Hannon May 1, 2003 April 29, 2003
Shelby May 1, 2003 April 29, 2003
Yeager May 1, 2003 April 29, 2003
Howard May 1, 2003 April 29, 2003
Krautz May 1, 2003 April 29, 2003
Merrill Lynch Mar. 17, 2003 Mar. 17, 2003 None
Furst Mar. 17, 2003 Oct. 14, 2003
Tilney Mar. 17, 2003 None
Bayly Mar. 17, 2003 Oct. 14, 2003
Davis Mar. 17, 2003 None
Gordon Dec. 19, 2003 Dec. 19, 2003 Dec. 19, 2003 Dec. 19, 2003
CIBC Dec. 22, 2003 Dec. 22, 2003 Dec. 22, 2003 Dec. 22, 2003

But what actually constitutes the right set of facts? In January 1999,
the Justice Department addressed just this issue by establishing guide-
lines for federal prosecution of corporations, which identified eight
major factors to be considered by federal prosecutors when charges
against a corporation were being contemplated: 
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1. The nature and seriousness of the crime, including poten-
tial harm to the public;

2. the pervasiveness of wrongdoing within the company;

3. the company’s prior history of similar wrongdoing;

4. the company’s timely and voluntary disclosure of the
wrongdoing and the degree of its cooperation in identifying
individuals and providing evidence;

5. the effectiveness of the company’s compliance program in
preventing and detecting wrongdoing;

6. remedial measures the company took upon discovery of the
wrongdoing;

7. potential collateral consequences of a corporate conviction,
including adverse effects on third parties; and

8. the adequacy of available non-criminal remedies as an
alternative to criminal prosecution.171

Following the first wave of criminal charges related to the corpo-
rate fraud crisis, the Justice Department issued revised guidelines,
now called Principles of Federal Prosecution of Business Organizations,
in order to provide even more guidance to federal prosecutors who may
be considering charges against an organizational defendant. In the fol-
lowing chapter, we will discuss in greater detail the influence that the
current guidelines—and the landmark Arthur Andersen prosecution—
may have on the government’s present and future policies concerning
corporations themselves being charged as criminals. 

SEC Enforcement Criteria 

While the SEC wields a variety of civil and administrative tools with
which to combat fraud, the agency does not possess criminal enforce-
ment authority; in most cases its staff decides whether criminal pros-
ecution is appropriate and, if so, refers the case to the Justice
Department, which has the ultimate discretion to accept or decline the
case.172 Nonetheless, in deciding whether to refer the case, the SEC does
consider criteria very similar to those followed by the Justice Depart-
ment, and with a similar focus on the nature and degree of the com-
pany’s “self-policing, self-reporting, remediation and cooperation.”173

In light of the recent accounting frauds at Enron and other firms,
however, note the SEC criteria’s more specific references to the com-
pany’s auditors: 

CHAPTER 7 • BEYOND THE FORD PINTO CASE: THE LEGACY OF CRIMINALIZATION 327



1. The nature of the misconduct, including the level of cul-
pability and whether the company’s auditors were misled;

2. why the misconduct occurred (e.g., pressure from senior
management), what compliance measures were in place,
and how and why they failed;

3. the organizational level where the misconduct occurred,
the duration of the wrongdoing, and whether the behav-
ior was systemic;

4. the degree of harm to investors and other outside parties;

5. the length of time between the discovery of the wrongdoing
and an effective organizational response—including dis-
ciplining wrongdoers, prompt disclosure to regulators
and the public, and full cooperation with law enforcement
authorities;

6. whether the company conducted a thorough review, who
conducted it, and whether the audit committee and the
board were fully informed;

7. the degree of the company’s cooperation, including
whether it voluntarily disclosed the results of its review to
the SEC and whether it made its employees available to
assist in the investigation; and

8. the likelihood that the wrongdoing will recur.174

Considering the Arthur Andersen prosecution and the accounting
frauds at Enron and so many other firms, it is interesting to note the
specific references that the SEC’s criteria make to a company’s audi-
tors. The next chapter will discuss in greater detail the prosecution of
criminal corporations, but suffice it to say that each set of guidelines
makes it clear that “in the eyes of both the Justice Department and the
SEC, criminal and civil enforcement actions against business entities
are legitimate tools of corporate governance reform.”175

SEC Funding 

In the mid- to late 1970s, the SEC was beginning to be seen as
retreating from its role as protector of investors. As we have seen, how-
ever, in the 1980s the SEC regained respect for its vigorous pursuit of
insider trading through its own enforcement activities and cooperation
with federal prosecutors. In the 1990s, it further strengthened its
enforcement record, both during and after the savings and loan scan-
dals. But by the 2000s, the growing volume of enforcement actions was
putting the SEC in a resource bind, as it did not have the staff to keep
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up with its volume of cases.176 In a scenario that recalls the inspector
shortages at OSHA previously discussed, between 1995 and 2002, the
number of mutual funds subject to SEC inspection rose from just
over 5,700 to more than 8,200, but the number of SEC inspectors
remained the same. Additionally, between 1991 and 2001, the num-
ber of cases opened by the SEC’s Enforcement Division rose 65 percent,
while the Division’s staff grew by just 27 percent.177 To make matters
worse, in a series of proposals reflecting the prevailing spirit of gov-
ernment deregulation (if not demolition) during the mid- to late 1990s,
Congress planned “to further hobble the SEC by freezing its budget for
five years, reducing the number of Commissioners from five to three,
and requiring the SEC to justify the cost of any change in its regula-
tory requirements [and] while these onerous initiatives never became
law, Congress imposed a freeze on SEC staff positions for four con-
secutive years.”178

Even after passage of the 2002 Sarbanes-Oxley Act, the Republi-
can Congress and President sent mixed signals about their commitment
to providing the SEC with the budget it needed to do its job effectively.
Finally, after an intense political and very public tug of war that lasted
two years, the President proposed to increase the SEC budget by a full
10 percent for the 2005 fiscal year.179 At least for the short term, the
political momentum for adequately funding the country’s most criti-
cal financial regulatory agency appears to have finally turned in its
favor; if it continues, a strengthened SEC will represent the final piece
in a very significant legacy left by Enron, WorldCom, and other finan-
cial and accounting scandals. 

The passage of the landmark Sarbanes-Oxley Act, the prosecution
of the greatest number of senior business executives in modern history,
the creation of a national corporate fraud task force, and the other legal
legacies of the early twenty-first century’s financial disasters all took
place at the federal level, and collectively they have involved each
branch of government: legislative, judicial, and executive. Yet all has
not been quiet at the state level, at which defrauded investors have filed
hundreds (if not thousands) of civil suits for damages and state regu-
lators have launched their own investigations of the massive frauds.
However, taking center stage in state responses against the financial
scandals is one state’s chief law enforcement officer: New York Attor-
ney General Eliot Spitzer. Since Enron, Spitzer—sometimes in collab-
oration with Manhattan District Attorney Robert Morgenthau—has
made frequent use of New York’s 1921 Martin Act, a state law that pre-
viously had been applied mostly to low-grade stock frauds or high-pres-
sure “boiler room” operations.180 Just as Michael Cosentino made
history with his unorthodox application of Indiana’s reckless homicide
statute against an automaker, Spitzer has made unprecedented use of
the dormant 80-year-old law against a wide variety of firms within the
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financial industry, including Merrill Lynch, Tyco, WorldCom, Qwest,
Citicorp, and several of New York’s leading brokerage houses.181

Kathleen Brickey has observed that Spitzer has also broken new
ground in his “M.O.”—that is, the way that he both perceives and
responds to corporate malfeasance. She notes that he often sees cor-
porate crime as arising not just from within an individual company, but
throughout entire industries, such as investment banking, mutual
funds, and insurance. In such instances, he may then employ the
broad anti-fraud provisions of the Martin Act against two, three, or
four target companies within that industry—a strategy that has been
used to achieve industry-wide reform with remarkable efficiency.182

CONCLUSION

At the beginning of this chapter we quoted from an editorial that
appeared in the San Jose Mercury shortly after the conclusion of the
Pinto trial. The Mercury’s editors asserted that “the notion that a
corporation can be made to answer criminal charges for endangering
the lives or safety of consumers has been ingrained in law and public
thinking.” We agreed with the editors of the Mercury at the time. Now
with the advantage of hindsight it is difficult to avoid the conclusion
that they and we were at least partially wrong. In the years following
the Pinto trial, there were no criminal prosecutions for the manufac-
ture or sale of dangerous products. No corporation has been made to
answer criminal charges for endangering consumers through the mar-
keting of an unsafe product, although some probably have come close. 

Nevertheless, we believe that to view the Pinto case as a one-of-a-
kind event that will never be repeated and hence of little lasting influ-
ence is shortsighted. Such a view ignores the broader significance of the
Pinto trial as an indicator of continuing changes in social attitudes,
enforcement practices, and law regarding corporations. Although it is
true that there have been no prosecutions for dangerous products,
there have been plenty of prosecutions and convictions for other types
of corporate crimes. As demonstrated in this chapter, every year employ-
ers are brought to trial for killing or injuring workers as a result of main-
taining unsafe workplaces. True, it is not many, but it is also not zero.
Criminal enforcement of environmental laws is now imposed on hun-
dreds of businesses annually. In recent years, prosecutions of corporate
executives for financially related crimes have become, if not exactly com-
monplace, certainly no longer unusual. In addition, the law has changed.
Consider the TREAD act and the Sarbanes-Oxley legislation. New
enforcement mechanisms have been established to take advantage of
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these legal changes. Consider the Corporate Fraud and Enron Task
Forces. Taken together, these developments and the others addressed in
this chapter suggest that the social control of corporations has been
expanding since the Pinto trial concluded—perhaps not as quickly as
we had imagined 25 years ago, but expanding nevertheless. 

If we were wrong in our predictions about the legacy of the Pinto
case, we think that our mistakes were mainly in regard to some of the
details, not the general thrust of legal and social change. Clearly, the
criminal law has not been used as a means of controlling the manu-
facture and marketing of dangerous products, but just as clearly there
has been an expansion in regulatory controls on automobile safety and
product safety generally. In addition, to be fair, in the first edition we
noted that many obstacles remained in the way of greater use of the
criminal law to control corporate conduct. These obstacles remain and
work against the expansion of criminal controls on harmful corporate
behavior. In the final chapter of this book, we address these obstacles
and argue that they have become less daunting because of a series of
broad social and legal changes of which the Pinto case is but one
example. 
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8
Prosecuting Corporate Crime 

in the Twenty-First Century

Near the end of the first edition of this book, we observed that
despite the great notoriety and significance of the Pinto case, corpo-
rate prosecutions were still rare, and when they did occur they often
did not succeed. In one sense, the situation today is not greatly different
from what it was then. Compared to ordinary street crimes, corporate
prosecutions still are rare events. However, as we demonstrated in the
preceding chapter, they are neither as rare nor as likely to fail as they
used to be. Although there still are formidable ideological, legal, and
structural obstacles to corporate prosecutions, these obstacles are not
quite as forbidding as they were in the past. Times have changed. In
this final chapter, we address what has and what has not changed
regarding the use of the criminal law against corporations. We begin
by acknowledging and describing the obstacles that prosecutors must
consider when deciding whether to take on corporate cases. Then, we
conclude by describing broad changes in legal doctrines and social per-
ceptions regarding corporate wrongdoing. We believe these changes
have made it increasingly likely that prosecutors will decide, despite
the obstacles, that it is legally feasible and morally necessary for them
to take on corporate prosecutions.
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THE PRAGMATICS OF ENFORCEMENT

There is no getting around the fact that the very structure of cor-
porations coupled with the types of crimes they commit make prose-
cutions difficult and costly. Indeed, at each stage of the criminal
justice system, circumstances exist that limit the practicality of using
the criminal law to control corporate wrongdoing—even when a pros-
ecutor might wish to launch a case and would be permitted to do so
by existing legal statutes. These circumstances often place the great-
est burden on county prosecutors such as Michael Cosentino, but
they can be formidable obstacles to successful corporate criminal
cases even for federal prosecutors, who may possess more resources and
experience in trying white-collar offenders.

Detecting Crime

To begin with, corporate offenses are difficult to detect, and detec-
tion is a precondition for any prosecution. Although it is usually
obvious when a traditional crime has taken place, corporate crimes are
almost always less apparent. The difference in visibility is tied directly
to the nature of the crimes involved in each offense category. Missing
property, a mugging, or an assault are forced upon a victim’s attention.
By contrast, the very structure of most corporate acts insulates work-
ers or citizens from knowledge of their victimization.1 Typically, cor-
porate offenders are not present physically at the scene of the crime,
and the effects of their victimization are diffused over time (as when
toxic agents are released into the workplace or the environment) and
over populations (as when prices are fixed on consumer products). The
offender–victim relationship is distant, if not fully abrogated. In addi-
tion, corporate offenders typically go to great lengths to hide the ille-
gal nature of their activities. They use deception and deceit to conceal
the fact that a crime has occurred.2 These factors militate against
people blaming corporations for lost income or impaired health.

The loosely linked nature of the victim–offender relationship and
the mechanics of the offenses necessarily limit the detection of corporate
lawlessness. Law enforcement is primarily a reactive process: investi-
gations begin only after citizens report that a crime has taken place.
Because many victims of corporate illegality lack the awareness to file
a crime report, no state response is forthcoming. Of course, police do
employ proactive methods to detect certain ongoing criminal activities—
for example, “undercover agents” and “sting operations” when inves-
tigating vice-, drug-, and “Mafia”-related enterprises—and these
could be used to unmask corporate malfeasance. In most jurisdic-
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tions, however, this remains a moot point: criminal justice agencies have
neither the inclination nor the expertise to undertake proactive oper-
ations in hopes of discovering unlawful corporate practices.3 In addi-
tion, even when proactive strategies are used, they are typically
employed against small businesses, such as auto or appliance repair
shops, not major corporations.4

Deciding to Prosecute

In corporate cases the decision to prosecute often is ambiguous and
complex. It is ambiguous because prosecutors must first decide whether
a crime has indeed occurred. As we have tried to demonstrate through-
out this book, establishing this fundamental fact may not be easy. The
decision to prosecute is complex because prosecutors must balance their
desire to enforce the law against the reality of limited resources.
“Desirable as it may be to punish the wicked,” John Coffee has
observed, “one cannot ignore that the supply of such persons vastly
exceeds available prosecutorial resources.”5 Necessarily, then, prose-
cutors must exercise discretion in deciding which cases to pursue and
which cases to ignore or refer to other control agencies (e.g., state or
federal regulatory agencies). Certainly, prosecutors face powerful dis-
incentives for embarking on a campaign to maintain law and order in
the business community.

To understand why prosecutors decide to proceed against some
instances of corporate illegality and not others, it is helpful to first
understand what purposes they hope to serve in conducting a prose-
cution. In regard to ordinary street crimes, the primary goals of pros-
ecution are special deterrence and incapacitation. Prosecutors want to
get the bad guys off the street. In corporate cases, however, the primary
goal is more likely to be general deterrence. Prosecutors see these
cases as important opportunities to get a message out to the business
community. General deterrence is the purpose that is uppermost in the
mind of prosecutors of corporate cases.6 A prosecutor involved in
the famous Film Recovery Systems case summed up his view in this way.

There’s only one advantage to these prosecutions. One of these
prosecutions is worth five hundred as far as deterrent value
is concerned. I’ve prosecuted maybe fifty murderers, and
I’ve never deterred the street murderer once. I’ve probably
prosecuted one industrial murderer and I think we’ve deterred
a whole lot of people, at least woke them up and some peo-
ple are trying to do the right thing. So even with a lack of
resources, one [of these] prosecutions is much more valuable
than one streetwise, or what they call traditional, street crime
prosecution.7
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Another closely related rationale, the desire to educate both the busi-
ness community and the general public, also guides prosecutorial
decisionmaking. Hauling a corporate offender into court makes it
explicit just where the boundary line is drawn between acceptable and
unacceptable conduct in business. In the opinion of prosecutors, the
educational potential of corporate prosecutions also extends to the gen-
eral public. It sends a message that the system is fair and that no one,
not even powerful corporate executives, is above the law. A prosecu-
tor interviewed as part of a national study of how local prosecutors
respond to corporate crime put it this way, “I believe that we need to
send the signal that crime in the suites is just as important as crime in
the streets.”8

Finally, it is important to note that Michael Cosentino is not alone
in having a moral and emotional response to corporate violence.
Other prosecutors and other officials in the criminal justice system share
his view that corporate violence deserves to be punished. They do not
view these crimes in morally neutral terms. Rather, they are morally out-
raged by the callous indifference with which some business decisions
are made. As a result of this outrage, they believe that it is important
to punish corporate offenders and to make sure that they get their just
deserts.9

Nevertheless, despite their desire to achieve general deterrence, edu-
cate the business community, and punish corporate misbehavior, pros-
ecutors often decide not to file charges. A variety of circumstances may
prove influential in persuading prosecutors that the costs of pursuing
a corporate case outweigh the benefits. Investigating and prosecuting
corporate cases make considerable demands on investigatory and
prosecutorial resources. Before deciding to prosecute, prosecutors
must weigh the feasibility of winning a complex case against a pow-
erful corporation and decide whether it is prudent to devote their
limited economic and human resources to a case with an unpredictable
outcome, particularly in light of their constituents’ potential reac-
tion and the simultaneous need for resources to process street-crime
offenders.10 We may recall that in the Pinto prosecution, Cosentino tried
to overcome these obstacles by requesting a special budget allocation
of $20,000, securing a volunteer staff, and keeping a close eye on com-
munity sentiments. Other prosecutors, less adventurous or more cau-
tious, have often chosen to bypass the disruption of routines, political
risk, and personal cost entailed in attacking a corporation. 

Another consideration concerns the relationship between district
attorneys’ offices and other governmental agencies. Because most
allegations of corporate crime involve activities supervised at least par-
tially by regulatory agencies, the path of least resistance for many pros-
ecutors has been to refer any irregularities to an administrative agency.
The availability of alternative remedies in the form of regulatory

348 CORPORATE CRIME UNDER ATTACK



actions is a significant factor that limits the willingness of local pros-
ecutors to take on corporate cases.11 Even when prosecutors do decide
to try a corporate offender, they still must take into account the inter-
ests and priorities of other governmental agencies. Officials in regu-
latory agencies may react as though their “turf” has been violated and
may become uncooperative—as did officials from NHTSA and OSHA
during the early stages of the Pinto case and Film Recovery Systems
case, respectively. Though such problems may be overcome (both
NHTSA and OSHA eventually provided assistance in the Ford and Film
Recovery Systems prosecutions), a prosecutor cannot risk alienating
a potentially helpful regulatory agency: in corporate cases, a prose-
cutorial staff often is overwhelmed by technical documents and jargon,
and hence can ill-afford to forfeit the expertise and resources an
agency has to offer.12

Prosecutors also face the difficult decision of whether to indict indi-
vidual executives and/or the corporate entity. Legal scholars still dis-
pute this issue on a number of philosophical and policy grounds: Can
a corporation form criminal intent? Will the harm incurred by a cor-
porate sanction fall on innocent parties, such as shareholders and
employees? Do chief executives create pressures that induce mid-level
managers to violate the law, but remain insulated against criminal cul-
pability by their organizational position? Are individual executives or
corporations more deterrable?13

We suspect, however, that the key issue for many prosecutors is less
esoteric and more narrowly pragmatic: whom do they have a reason-
able chance of convicting? The presence or absence of obstacles, then,
will not only determine whether a prosecution is initiated, it will also
pinpoint the target of any indictment that might be secured. Cer-
tainly this was true in the Pinto case, in which Cosentino determined
quickly that he had little chance of extraditing and convicting individual
Ford officials. In the Film Recovery Systems case, by contrast, the size
of the firm and the nature of the offense made it feasible to attempt to
convict both the corporation and individual executives.

Building a Case

Once the initial decision is made to move ahead with a prosecution,
the very nature of corporate illegality creates special barriers. In pro-
cessing street crimes, prosecutors often can rely on witnesses to furnish
damning testimony; they saw who mugged them or can identify stolen
property found in a suspect’s possession. This situation occurs only
occasionally in white-collar cases, especially those that take place
within large corporations, as when current or former employees—like
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Harley Copp in the Pinto dispute—become “whistleblowers” and
reveal what took place behind the closed doors of a corporation.
More often, however, organizational secrecy means that the only wit-
nesses to a corporate crime are the offenders themselves.14

Like other defendants, corporate offenders are reluctant to coop-
erate with their accusers. However, in contrast to street criminals, who
have little control over the evidence that comes to the attention of
enforcement officials, the organizational position of corporate exec-
utives gives them the opportunity to obfuscate evidence or to reveal it
selectively. As a result, they exert considerable control over both the
degree and the kind of information that prosecutors will be able to fer-
ret out.15

Moreover, their attorneys help them to deflect prosecutorial
attempts to secure incriminating evidence. In his study of white-collar
crime defense attorneys, Kenneth Mann discovered that the main
strategy of these lawyers is “information control”—keeping “evi-
dence out of government reach by controlling access to informa-
tion”—rather than “the conventional advocacy task of substantive
argument in which the defense attorney analyzes a set of facts and
argues that a crime is not proved.”16 These attorneys use two
approaches to ensure that items such as company records, reports, inter-
nal memoranda, and test results escape the prosecutor’s grasp. First,
in “adversarial information control,” they invoke legal rules and
precedents to argue that prosecutors should not have access to certain
corporate documents. Second, in “managerial information control,”
they instruct clients “holding inculpatory information how to refrain
from disclosing it to the government and, if necessary, to persuade or
force him to refrain.”17 The adversarial approach to information con-
trol is inherent in our system and can be used by counsel for traditional
as well as corporate defendants. The managerial approach, however,
is particularly well suited to corporate defendants: they often have con-
siderable control over the very information—technical documents,
internal memoranda, knowledge of how decisions were made—that
prosecutors require to develop a plausible case against them.

Corporations do not always succeed, however, in maintaining
complete control over potentially incriminating evidence. As we saw
in the Pinto case, Ford’s “corporate closet” was opened over the
course of a decade by Harley Copp’s revelations, by lawyers in civil
cases, by investigative reports (such as Dowie’s article in Mother Jones
and the “60 Minutes” segment), and by NHTSA’s testing and inquiries.
Even so, building a case against Ford was not a simple task. Once com-
pany documents were compiled, it was necessary to decide how this
information could be used to convince a jury to convict Ford of reck-
less homicide. As discussed in Chapter 6, Terry Kiely spent several
months developing the necessary expertise to make sense of Ford’s
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reports, reconstructing the Pinto’s history, and preparing the prose-
cution’s case for trial.

Similar difficulties are likely to face prosecutors who succeed in neu-
tralizing a corporation’s attempts to control information. Because
illegalities are embedded within the corporation’s decision-making
structure and economic function, prosecutors must often devote con-
siderable time to learning about the corporation and about how the
criminal enterprise was carried out.18 Moreover, the skills required to
analyze evidence are quite different from those normally employed to
build a case against a street criminal. Many corporate documents are
couched in highly specialized or technical language, making the nec-
essary research academic, tedious, and dull. Further, reviewing com-
pany files and reports can be a formidable assignment; even small
corporations can produce a staggering volume of paperwork, partic-
ularly if several years’ records must be studied. Without a staff of expe-
rienced investigators and researchers, deciphering what is salient and
what can be ignored safely may not be accomplished quickly or accu-
rately enough.19

Thus, prosecutors face a double-edged sword. On the one hand, suc-
cessful information control by a corporation means that too little
evidence will be available to win a conviction. On the other hand, access
to a wealth of corporate documents may prove a Pyrrhic victory
because there may be too much evidence to process. Whether the
information is insufficient or overwhelming, it could lead a state’s attor-
ney to the same conclusion: a convincing case cannot be built and thus
the prosecution should be terminated.20

Bringing the Defendant to Trial

As the chronicle of the Pinto saga reveals, the time between a cor-
poration’s indictment and the trial can determine the character and per-
haps the very survival of a case. We noted previously that the defense
will raise legal arguments to have the indictment quashed or critical evi-
dence suppressed. Apart from the legal merit of these arguments,
practical considerations also apply.

First, does the prosecution have the legal expertise to counteract
the defense’s efforts to scuttle the case or to limit it severely? Cosentino
was able to counteract Ford’s briefs with the assistance of law professors
Bruce Berner and Terry Kiely, but not all district attorneys will have
the good fortune to secure such expert services free of charge.

Second, how many prosecutors have the tenacity for this kind of
fight? A corporation’s legal maneuverings will consume a great deal of
time and exhaust much of the prosecutor’s emotional reserve. Many
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corporations have the resources to absorb the costs of filing legal brief
after legal brief and of stretching out the pretrial phase over several
years. By contrast, the organizational strength of most prosecutorial
offices is limited, and the comparative organizational costs of a pro-
longed legal battle are potentially much greater. Moreover, the brunt
of these burdens is likely to fall most heavily on the shoulders of a few
individuals—like Cosentino and his small staff—who must sustain a
high level of personal involvement and risk in the face of a corporate
opponent.

Winning the Trial

As the Pinto case illustrates poignantly, success in bringing a cor-
poration to trial does not mean that the most serious obstacles to win-
ning a conviction have been surmounted. With so much at stake,
corporate defendants have a large incentive to retain prestigious law
firms—like Neal and Harwell—and give them the resources to for-
mulate a vigorous counterattack. These resources allow such attorneys
to conduct investigations that “leave nothing to chance” and to pur-
chase the expert testimony needed to dispute the substantive points of
the prosecution’s case. Yet, if the Pinto case is representative, corpo-
rate defense lawyers are also apt to use their legal expertise and staff
resources to make continued efforts at information control. At the very
beginning of Ford’s trial, James Neal filed numerous motions in lim-
ine to restrict severely the kind of evidence that Cosentino could
introduce (such as pictures of the victims and documents on pre-1973
Pintos). As recalled from Chapter 6, these briefs were prepared in the
months before the trial and played a crucial role in thwarting the
prosecution’s case.

Prosecutors must also overcome the problems inherent in pre-
senting a complex corporate crime case to a jury of laypersons, par-
ticularly if the defense has used experts (such as Hans Zeisel) to assist
in selecting jurors sympathetic to its interests. Unlike specialized cor-
porate criminal defense attorneys who have had significant trial expe-
rience, prosecutors often are on unfamiliar ground as they use corporate
documents and technical testimony to convince jurors that an intricate
sequence of bureaucratic decisions over a number of years culmi-
nated in a criminal offense rather than in unforeseeable harm.21 This
task is complicated further for prosecutors, who must rely on scientific
data (for example, test crashes or measures of toxicity of a work envi-
ronment) to prove “guilt beyond a reasonable doubt.” As John Braith-
waite and Gilbert Geis have commented:
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Pollution, product safety, and occupational safety and health
prosecutions typically turn on scientific evidence that the
corporation caused certain consequences. In cases that involve
scientific dispute, proof beyond a reasonable doubt is rarely,
if ever, possible. Science deals in probabilities, not certainties.
The superstructure of science is erected on a foundation of
mathematical statistics which estimate a probability that
inferences are true or false. Logically, proof beyond a rea-
sonable doubt that a “causes” b is impossible. It is always pos-
sible that an observed correlation between a and b is explained
by an unknown third variable c. The scientist can never elim-
inate all the possible third variables.22

Beyond these constraints, prosecutors must deal at times with
judges—such as Harold Staffeldt—who seem uncomfortable if not
antagonistic to the prospect of bringing into their courtroom a cor-
poration and its executives. Part of this reluctance may be ideological.
As Leonard Orland has contended, “many judges perceive corporate
crime as victimless. . . . Corporate crime is seen as nothing more than
aggressive capitalism—a virtue, not a vice, in a capitalistic system
which espouses profit maximization as morally sound.”23 We are not
certain that Orland’s insight is empirically accurate—we suspect that
the tendency, even among judges, to view harmful corporate conduct
as morally neutral has declined in recent times—but his point is well
taken.24

There are other reasons, however, why prosecutors may not fare as
well with judges as they do normally. Unlike typical street crimes, which
are readily understood, judges must come to grips with the complex-
ities of a corporate offense. Because not all judges succeed at this
task, they may hesitate to view a corporation as clearly criminally cul-
pable.25 Judges also may find themselves in unfamiliar legal territory;
prosecutors may ask them to embrace innovative applications of law,
which the defense counters by filing lengthy briefs claiming rights
traditionally afforded to individual defendants. As seen in the Pinto
case, at least some judges seek to resolve this ambiguity by relying on
narrow or strict constructionist readings of the criminal law that do
not allow the prosecution, in Michael Cosentino’s words, “to tell the
whole story.”

Finally, it should be mentioned that a prosecutor’s work does not
end with a guilty verdict. Corporate convictions can lead to lengthy
appeals that involve intricate legal arguments and threaten to consume
additional resources. The prosecution may not have the expertise and
sustained commitment to win in the appeals court.

We do not wish to claim that we have presented an exhaustive list
of the obstacles that limit the initiation and success of corporate crim-
inal prosecutions. Nonetheless, we hope our analysis is sufficient to fur-
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nish a sense of the formidable barriers that prosecutors may encounter.
At the same time, we do not intend to imply—as some commentators
have done—that the obstacles are so great as to preclude or undermine
all attempts to sanction corporations criminally. This viewpoint, we
believe, leads to two errors.

First, such a perspective ignores the reality that the obstacles vary
from one corporate crime case to another, and that prosecutors have
varying incentives to launch a case despite the promise of a difficult
struggle. Rather than assuming that barriers will deter all but the
irrational or the ideological from seeking a corporate indictment, it is
more profitable to explore the conditions under which prosecutions are
likely to take place.

It is apparent, for example, that the capacity to punish corporations
varies across jurisdictions; U.S. Attorneys and state prosecutors in large
urban counties (like Cook County) are more likely to have the staff,
funds, and expertise to undertake and win corporate cases.26 This is true
particularly when special units have been created to investigate and
prosecute white-collar offenders, as in Los Angeles County. In addition,
corporate defenders are not equally able to fend off attempts to crim-
inalize them. Not all businesses possess the resources and the stature
to attract expert legal counsel, and even when a quality defense attor-
ney is retained, it will be difficult to avoid prosecution if existing evi-
dence clearly establishes the corporation’s culpability (as in the E.F.
Hutton case). Research also indicates that the seriousness of an illegality
is important in determining whether an indictment will be sought.27

Prosecutors have a compelling reason to give a corporate case high pri-
ority when huge sums of money have been obtained fraudulently or,
for that matter, when three teenagers perish in a flaming crash.28 Fur-
ther, as a number of commentators have observed, attempts to sanc-
tion corporations criminally are more likely when regulatory or civil
controls either are not available or have proven ineffective. Thus, a
study of the Securities and Exchange Commission enforcement process
concluded that “criminal prosecution is often invoked as a residual
response when other options cannot be pursued.”29 As observed ear-
lier, prosecutors have pointed to the absence or failure of OSHA con-
trols as a reason for indicting corporate offenders for harm in the
workplace; again, Jay Magnuson, the prosecutor in the Film Recovery
Systems corporate murder case in Chicago, stated that he “stepped in
because nobody else would do it.”30 We also recall from the Pinto case
that one of Michael Cosentino’s justifications for prosecuting Ford was
his feeling that neither NHTSA nor previous civil judgments had
moved the company to fix the Ulrichs’ Pinto, and that under Indiana
law, the teenagers’ parents could have received only limited financial
compensation for their tragic loss.
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The second pitfall of assuming that the obstacles to corporate
prosecution are prohibitive is that this perspective ignores that the social
and legal context changes over time. In the next section, we discuss how
the context has changed in ways that will sustain a continued move-
ment against corporate and white-collar crime and support attempts
to bring business organizations within the reach of the criminal law.

CORPORATE CRIMINALS OR CRIMINAL CORPORATIONS? 
THE RISE OF ORGANIZATIONAL LIABILITY

Corporation, n. An ingenious device for obtaining individual
profit without individual responsibility.

— Ambrose Bierce31

On June 16, 2002, a Chicago jury declared the accounting firm of
Arthur Andersen guilty of a felony charge of obstructing justice for
destroying more than a ton of documents and deleting more than
30,000 e-mails and computer files related to one of its most important
clients: Enron. At the time of the conviction, Andersen was one of the
five largest accounting firms in the world, with nearly 85,000 employ-
ees worldwide. Within a year of the conviction, employees of Ander-
sen numbered less than 300.32 The Arthur Andersen trial marked the
most publicized criminal prosecution of a business organization since
the Ford Pinto case. And, though the firm’s conviction was later over-
turned by the U.S. Supreme Court on technical grounds, the Andersen
case highlighted a core issue identical to one that had been raised in
Ford Pinto more than 20 years before: Can a corporation—or any other
form of business enterprise—commit a crime?33

While the very idea of holding a business enterprise criminally
responsible was attacked on several legal fronts during the pretrial stage
of the Ford Pinto prosecution, by the time of the Andersen prosecution,
corporate criminal liability presented far fewer legal and conceptual
obstacles. As Kathleen Brickey has observed, the Pinto case served as
an important catalyst for getting us to think more broadly about the
spectrum of liability for business crimes. In short, viewed after a
quarter-century, Ford Pinto has left “less a product liability legacy, and
more an enterprise liability legacy.”34 This legacy continues today, and
can be found not only in statutory law and court cases, but also in the
work of such leading legal scholars as Brickey and Pamela Bucy,
whose writing has strengthened the philosophical underpinning of
corporate criminal liability.35 Thus, as we saw in the chapters on the
pretrial and trial processes, despite Ford’s acquittal, the Pinto case was
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one of the first modern cases that hinted at the possibilities for enter-
prise or organizational liability; what the Arthur Andersen case rep-
resents is a dramatic, contemporary example of its applied potential.
Indeed, the Andersen precedent has already had a major impact. In
August 2005, to spare itself from a potentially lethal criminal indict-
ment like that which devastated Arthur Andersen, KPMG, the nation’s
fourth largest accounting firm, chose to admit in open court that a num-
ber of its executives had engaged in unlawful and fraudulent tax 
shelter scams, and agreed to pay nearly a half billion dollar penalty.
KPMG, which like Andersen is set up as a limited liability partnership
rather than a corporation, thus will be allowed to continue serving its
roughly 1,000 corporate clients, but it will in effect be required to assist
government prosecutors develop their cases against the individual
partners.36

Commentators on corporate social control have long debated
whether it is better for individual executives or business organizations
to be the target of criminal sanctions. That is, is it best to apply the law
to “corporate criminals” or “criminal corporations”? The most com-
mon answer—and one that is embedded in prevailing American law—
is that the preferred statutory scheme should generally provide for both
individual and enterprise liability, with the appropriateness of each to
be determined case by case through the exercise of sound prosecuto-
rial discretion.37 Current legal rules concerning enterprise liability
came into being after many years of discussion over such founda-
tional issues as whether an organization could even possess the requisite
mental state (mens rea, or guilty mind) to commit a crime.38 Indeed,
though criminal intent was first laid upon a corporation in the United
States in 1908,39 and nine years later in England,40 it was not until 1956
that the influential American Law Institute (ALI) put its formal impri-
matur on the doctrine of corporate criminal liability by incorporating
it into the Model Penal Code (MPC).41 Though the MPC’s “dauntingly
complex rule of corporate liability” was hardly met with universal
acclaim, over the next 50 years the concept of corporations as crimi-
nals has been drafted into state and federal codes, and supported by
legal decisions—though hardly in the orderly and rational way that the
drafters of the MPC had envisioned.42 One interesting note: The reader
may recall how Indiana’s adoption of the MPC’s provisions allowed the
prosecution to proceed against Ford in 1979-80, yet it was not until
1987 that Texas became the last state in the United States to recognize
that business entities could be held criminally responsible. 43

At the time the MPC and its corporate criminal provisions debuted
in 1956, there was deeply rooted overseas resistance to the concept.44

Since then, John Coffee has observed, an “incipient consensus” has
developed around the world that the criminalization of corporate
crime is a requirement for satisfactory control of organizational law-
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lessness.45 For example, in Japan, where there has never been a general
provision for corporate criminal responsibility, there is now a statu-
tory exception for acts of environmental pollution.46 In England, a 1987
ferry disaster that caused the death of 193 passengers stoked extensive
debate on the concept of corporate manslaughter, both by the judiciary
and a special-appointed Law Commission.47 From 1994 to 1999, the
first three successful prosecutions for corporate manslaughter in Eng-
lish history were carried out, while in 1996 the government published
a draft proposal to create the new offense of “corporate killing.”48 In
1988, the Council of Europe recommended that member states give con-
sideration to changing their criminal codes, if necessary, to include cor-
porate criminal liability with the following four provisions:

1. The offender’s act should be related to his or her employ-
ment, even if the offense is alien to the corporation’s pur-
poses;

2. liability should attach regardless of whether a natural
person who committed the act can be identified;

3. the enterprise can be exonerated if “all necessary steps”
had been taken to inhibit the behavior; and

4. corporate liability should be imposed in addition to indi-
vidual liability.49

Some scholars—most notably Gilbert Geis and Sally Simpson—have
argued persuasively that the doctrine of corporate criminal liability may
have developed more as a result of expedience rather than any empir-
ical evidence of its effectiveness.50 And clearly, more and better empir-
ical research is needed.51 Nevertheless, there is no question that the legal
concept has never been more settled than it is today. Accordingly,
widely ranging methods, apart from the traditional practice of fining
businesses, have been proposed or implemented to penalize corporate
and other business enterprises, including: restitution, corporate com-
munity service, managerial intervention, government contract pro-
scription, equity fines, mandatory adverse publicity, and even, in very
rare cases, forced dissolution (the “corporate death penalty”).52

A host of legal and institutional developments specifically related to
corporate, organizational, and enterprise criminal liability have occurred
in the 25 years since the Pinto case vitalized the concept. A brief survey
follows of three of the most interesting and influential changes: (1) the
federal Organizational Sentencing Guidelines; (2) the U.S. Justice Depart-
ment Corporate Prosecution Guidance; and (3) the “collective knowl-
edge” doctrine of U.S. v. Bank of New England.
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Organizational Sentencing Guidelines

On November 1, 1991, a set of sentencing guidelines applicable only
to organizational defendants in federal criminal courts became the law
of the United States. As noted in Chapter 3, the U.S. Sentencing Com-
mission was created in 1984 to review the federal enforcement system
and develop concrete and equitable guidelines, and by 1987, it had
established a separate set of guidelines for individual defendants.53 With
the adoption of the organizational guidelines, at least two messages
seemed loud and clear in 1991. First, for law professors and white-col-
lar crime defense attorneys, the message was that any lingering debate
over such matters as whether corporations were legally capable of com-
mitting crimes or being criminally sanctioned was simply no longer rel-
evant; under the new guidelines, there was no question that they were
capable of both. Second, for senior executives and corporate counsel,
the message was that continued reliance on the time-honored rogue
employee (or “bad apple”) scapegoat defense for corporate crimes was
now a risky proposition; under the new guidelines, not only could the
corporation be punished, it could be punished severely if it did not take
steps to anticipate and prevent wrongdoing by individual employees.

The organizational guidelines mainly determine the offense levels
in the same way as the individual guidelines, but the method for set-
ting fines is much more complex. Employing what is commonly termed
a “carrot and stick” approach, the guidelines provide for substantial
increases in potential fines (through high baseline levels and certain
“aggravating factor” multipliers), but offer significant fine reduc-
tions for two “mitigating factors”: (a) corporate compliance in having
implemented programs designed to prevent and detect corporate
crimes, and/or (b) corporate cooperation in having voluntarily disclosed
wrongdoing to the government.54 The incentives for corporate com-
pliance and cooperation go right to the heart of the organizational
guidelines, which emphasize that the larger an organization, the more
stringent the expectations for effective compliance programming.
Consequently, the guidelines are also quite sensitive and explicit about
what sentencing courts should look for. For instance, the guidelines
require due diligence in designing, implementing, and enforcing an effec-
tive compliance program, and specify criteria that have become widely
known as the “Seven Steps”:

1. The establishment of compliance standards and proce-
dures;

2. the designation of high-level personnel as having respon-
sibility to oversee the program;

358 CORPORATE CRIME UNDER ATTACK



3. the avoidance of delegating authority to persons known to
have a propensity to engage in illegalities;

4. taking steps to communicate effectively the standards
and procedures; 

5. the establishment of monitoring and auditing systems to
detect violations and of a reporting system by which
employees can report criminal conduct of others within the
organization without fear of reprisals;

6. consistent enforcement of standards through disciplinary
mechanisms, including the discipline of individuals respon-
sible for overseeing compliance structures when there is a
failure to detect an offense; and

7. the organization taking all reasonable steps to respond
appropriately to an offense that has occurred and to pre-
vent further similar offenses, including any necessary
modifications to its programs.55

As noted in our discussion of Enron’s legacy earlier, the Sarbanes-
Oxley Act of 2002 directed the U.S. Sentencing Commission to review
the organizational guidelines to make sure institutional wrongdoing was
adequately addressed following the wave of scandals. In the first
changes to the organizational guidelines since they became law in
1991, the Commission adopted amendments designed to foster a cul-
ture of compliance by adopting even more rigorous criteria for eval-
uating an effective compliance program. In sum, the amended
guidelines: (1) provide incentives for a demonstrated commitment to
ethical conduct as well as legal compliance, and establish minimum
standards to this end; (2) broaden the role of senior management and
the board of directors with respect to compliance programs; and 
(3) require periodic risk assessments as part of any effective compliance
program.56 Working in combination with Sarbanes-Oxley’s ethics pro-
visions, the amended organizational guidelines’ heightened emphasis
on ethical behavior has transformed what was a limited, esoteric mar-
ket for business ethics consultants into a bustling cottage industry intent
on servicing corporations’ insatiable demand for experts to assist
them in offering company-wide ethics education programs, creating
ethics codes, hiring and training ethics officers, establishing ethics
hotlines, and so on. Many of the nation’s business schools have also
responded, with required rather than recommended courses in business
ethics—often with case studies of both Ford Pinto and Enron as
assigned reading. It is too soon to tell whether this new focus on
ethics education will make a difference in the way corporations do busi-
ness, though research for the U.S. Sentencing Commission has found
that most employees believe the organizational guidelines have had lim-
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ited, insignificant, or negative effect on their companies’ compliance
efforts.57

In practice, prosecutions of corporations and other business orga-
nizations still constitute a very small minority of federal criminal
cases, even though the number of federal criminal offenses for which
a corporation could be convicted has been estimated to be more than
300,000.58 For those organizations actually sentenced under the guide-
lines, a 1995 study indicated that well over 90 percent were “closely
held” companies controlled by a small number of owners, and all
but a few had been in business for 10 years or less. The vast majority,
nearly 80 percent, had fewer than 50 employees, and about one in 10
was a recidivist.59 It has even been suggested that with less than 5 per-
cent of convicted and sentenced organizations being larger, publicly
traded corporations, politically powerful companies may actually
prefer the passage of the largely symbolic corporate criminal liability
statutes to other alternatives.60 Commenting on the available statisti-
cal data, Gilbert Geis concluded that “[i]t may be that the debate on
corporate criminal liability, which tends to visualize the culprits as being
the large and powerful Fortune 500 organizations, is dealing with an
issue that is far from the reality of what actually happens . . . [yet] the
recent outbreak of cases involving giant corporate business, exempli-
fied by the Enron and Arthur Andersen scandals, may herald a shift in
enforcement priorities.”61 And despite the relative rarity of corporate
criminal prosecutions, Kathleen Brickey firmly believes that legal
threat of enterprise liability is clearly the “300-pound gorilla in the
room—especially after the Arthur Andersen case.”62

Principles of Federal Prosecution of Business Organizations

As discussed previously, both the SEC and Justice Department
adopted guidelines in the late 1990s to help prosecutors determine when
corporations should be charged in addition to, or instead of, individ-
uals when corporate crimes occur. Since then, as a direct result of the
Enron, WorldCom, and other scandals, the Justice Department has
issued revised guidelines that essentially call for increased emphasis on
the authenticity of a corporation’s level of cooperation with the inves-
tigation and the effectiveness of its compliance program.63 The height-
ened priority the revisions give to corporate criminal prosecutions was
made clear in an infamous internal memo sent by a senior Justice
official to every U.S. Attorney’s office in the country, a part of which
reads: “Too often business organizations, while purporting to cooperate
with a [Justice] Department investigation, in fact take steps to impede
the quick and effective exposure of the complete scope of wrongdoing.
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The revisions make clear that such conduct should weigh in favor of
a corporate prosecution.”64

The revisions, which offer details far beyond the scope of our dis-
cussion here, complement the broader reforms and objectives of the Sar-
banes-Oxley Act, and in some ways mirror the organizational
guidelines’ use of a “carrot and stick” approach to cooperation and
compliance. Yet, the heightened sense of urgency embodied in the
revised guidelines, along with the increased scrutiny of corporate
policies and practices, “send a clear message that the Justice Depart-
ment believes the threat of [corporate] criminal prosecution can serve
as a catalyst for positive change in a corporation’s culture.”65 While the
threat has not yet been transformed into a noticeable increase in the
frequency of organizational prosecutions, it is equally clear that both
legal doctrine and institutional policy are currently poised to sup-
port any federal prosecutor who may choose to exercise the “nuclear
option” of corporate criminal liability. 

U.S. v. Bank of New England

Given the often complex and decentralized nature of corporate deci-
sionmaking, it is often difficult, if not impossible, to prove that any sin-
gle corporate agent acted with the requisite intent or knowledge to
commit a crime. However, under the judicially created “collective
knowledge” doctrine, this will not prevent a corporation or other
business organization from being convicted. The doctrine essentially
considers an organization’s knowledge to include the combined knowl-
edge and intent of all of its employees.66 Though the doctrine had been
hinted at in previous court decisions, in 1987 U.S. v. Bank of New Eng-
land expressly adopted the doctrine and became the leading case
applying collective knowledge principles to corporate criminality.67 To
summarize the facts of the case, banks are required by law to file
reports of any customer currency transactions involving $10,000 or
more within 15 days, under penalty of law. Though the window tellers
in this case took the deposits, different bank employees had the respon-
sibility of filing the currency transaction reports (CTRs), which they
failed to do. The bank was prosecuted. The jury convicted it after
being instructed that the bank had to be viewed as an institution, and
that the bank’s knowledge is the sum of the knowledge of all the
employees. The Bank argued on appeal that the prosecution had to show
that the employees who failed to file the CTRs had actual knowledge
of the transactions. The appellate court rejected the argument, con-
cluding that in light of the realities of modern corporate organiza-
tional structure, collective knowledge instructions were “not only
proper but necessary.”68
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Since the Bank of New England case was decided, the collective
knowledge doctrine has been applied mainly to regulatory offenses
rather than specific intent crimes, and has not given rise to the flood
of corporate criminal prosecutions some had feared. Nevertheless,
its approach to linking the two fundamental requirements of proof for
nearly every crime—an act accompanied by a mental state, usually
knowledge or intent—in complex corporate organizations has become
accepted legal doctrine. Collective knowledge principles were utilized
expressly in several institutional savings and loan cases during the
1990s, and implicitly in the recent landmark prosecution of Arthur
Andersen.69

Despite these developments and the relatively small number of
corporate prosecutions, the concept of organizational crime remains
controversial, and some critics continue to argue against the applica-
tion of criminal sanctions to corporate and other business enterprises,
primarily on three grounds. First, they challenge the deterrent effect of
the sanction, essentially because “corporations don’t commit crimes,
people do.”70 Second, they question the retributive function because
corporate criminal sanctions may actually end up punishing innocent
shareholders (by reducing the value of their shares) and consumers (by
increasing the costs of goods and services).71 Third, they contest the effi-
ciency of organizational liability, arguing that economic analysis
shows that, on the whole, civil liability may deter unlawful corporate
conduct at less cost than criminal liability.72 Although a detailed
analysis of each objection is beyond the scope of this chapter, a few com-
ments are in order, particularly because the Pinto prosecution—along
with other important cases like the Arthur Andersen prosecution—
involved organizational rather than individual defendants. We suggest
that, in many instances, sanctioning the organization is the most pru-
dent and equitable policy, and thus prosecutors’ options should not be
confined to imposing individual criminal liability.

The critics’ first objection—that people, not corporations, commit
crimes—ignores the reality that the labyrinthian structure of many mod-
ern corporations often makes it extremely difficult to pinpoint indi-
vidual responsibility for specific decisions. Even in cases in which
employees who carried out criminal activities can be identified, con-
troversial questions remain. John S. Martin, a former U.S. Attorney who
actively prosecuted corporate and white-collar crime cases, comments
that when individual offenders can be identified they “often turn out
to be lower-level corporate employees who never made a lot of money,
who never benefited personally from the transaction, and who acted
with either the real or mistaken belief that if they did not commit the
acts in question their jobs might be in jeopardy.” Further, says Mar-
tin, “they may have believed that their superior was aware and
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approved of the crime, but could not honestly testify to a specific con-
versation or other act of the superior that would support an indictment
of the superior.”73 Thus, a thorough investigation may well lead a pros-
ecutor to conclude that indictments against individuals simply cannot
be justified, even though the corporation benefited from a clear vio-
lation of a criminal statute. Such a result would disserve the deterrent
function.

The existence of corporate criminal liability also provides a pow-
erful incentive for top officers to supervise middle- and lower-level man-
agement more closely. Individual liability, in the absence of corporate
liability, encourages just the opposite: top executives may take the atti-
tude of “don’t tell me, I don’t want to know.” In the words of Peter
Jones, former chief legal counsel at Levi Strauss, “a fundamental law
of organizational physics is that bad news does not flow upstream.”
Only when directives come from the upper echelon of the corporation
“will busy executives feel enough pressure to prevent activities that seri-
ously threaten public health and safety.”74 For a similar reason, pro-
ponents of the conservative “Chicago School” of law and economic
thought advocate corporate rather than individual sanctioning: a
firm’s control mechanisms will be more efficient than the state’s in deter-
ring misconduct by its agents and will bring about adequate compli-
ance with legal standards as long as the costs of punishment outweigh
the potential benefits.75

The second objection—that the cost of corporate criminal fines is
actually borne by innocent shareholders and consumers—also seems
unfounded. With regard to shareholders, whether individual or insti-
tutional, incidents of corporate criminal behavior may give the own-
ers the right to redress the diminution of their interest by filing a
derivative suit against individual officers and/or members of the board
of directors. Although the cost and the uncertainty of winning such a
suit may be high, shareholders must regard this cost as one of the risks
incurred when they invest in securities. Just as shareholders may occa-
sionally be enriched unjustly through undetected misbehavior by their
company, it is only fair to expect them to bear a part of the burden on
those occasions when illegality is discovered and duly sanctioned.

Next, it is simplistic, if not untenable, to argue that corporate
criminal fines will simply be passed on to the consuming public
through higher prices. Stephen Yoder, among others, notes that in
such instances our economic system allows consumers to exert a type
of indirect, collective control. If we assume that competition exists in
the offending corporation’s industry, the firm cannot simply decide to
raise its prices to absorb the fine or the costs related to the litigation.
If it does so, it risks becoming less competitive and suffering such con-
comitant problems as decreased profits, difficulty in securing debt and
equity financing, curtailed expansion, and the loss of investors to
more law-abiding corporations.76
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The final objection—that civil remedies may be a cheaper and
hence more efficient deterrent of unlawful conduct than criminal
sanctions—also misses the mark. First, as we have seen throughout the
book, it is common for corporate wrongdoing to be met by both
criminal and civil responses, each seeking different moral and instru-
mental ends. Second, as Lawrence Friedman reminds us, deterrence and
efficiency are not the only interests in play. Deterrence has never been
regarded as the sole justification for criminal liability, and efficiency
is but one basis for social policy. The pursuit of justice and the impo-
sition of just deserts are also traditional and worthwhile considerations.
Civil and criminal liabilities have distinct social meanings, and in the
real world findings of civil and criminal liability are not transmutable
for purposes of moral condemnation.77

Recalling a theme we explored earlier in discussing why criminal
rather than civil sanctions were sought against Ford in the Pinto case,
Dan Kahan concludes his broad investigation of social meaning in the
context of corporate wrongdoing with a passage that emphasizes the
civil-criminal distinction:

Just as crimes by natural persons denigrate social values, so
do corporate crimes. Members of the public show that they
feel this way, for example, when they complain that corpo-
rations put profits ahead of the interests of workers, con-
sumers, or the environment. Punishing corporations, just
like punishing natural persons, is also understood to be the
right way for society to repudiate the false valuations that their
crimes express. Criminal liability “sends the message” that
people matter more than profits and reaffirms the value of
those who were sacrificed to “corporate greed.”78

CONCLUDING THOUGHTS ON THE CRIMINAL LAW

AND CORPORATE VIOLENCE

In 1947, two years before he wrote Death of a Salesman, Arthur
Miller’s play All My Sons appeared on Broadway.79 During the course
of the play, Joe Keller, a successful small manufacturer, is forced to
accept individual responsibility and ultimately personal guilt for hav-
ing knowingly sold, on one occasion during World War II, defective air-
plane engines to the government. Of course, the worst possible
consequence follows: 22 pilots crash and are killed. The theater audi-
ence learns that while Keller was spared any legal punishment, his busi-
ness partner was sent to jail for the fatal decision to sell the
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engines—even though it was made under severe business pressures. We
realize that we are not doing Miller’s play justice by focusing on a legal
matter rather than the social psychological aspects of the play (it is per-
haps like saying that Crime and Punishment is a murder mystery and
Les Miserables is a story about the consequences of stealing bread), but
the point we would like to make is that even though there were
absolutely no legal precedents in 1947 for prosecuting a manufacturer
for homicide, neither critics nor audiences had any problem recognizing
that an important moral boundary had been violated and that a legal
response as drastic as criminal prosecution was appropriate—even
though, as Miller makes perfectly clear, perfect justice could never be
achieved.

It was not until more than 30 years after All My Sons was first per-
formed that life imitated art in a sleepy, rural Indiana community
when, on September 13, 1978, an Elkhart County grand jury indicted
the Ford Motor Company on three counts of reckless homicide. One
of the 10 largest corporations in the world had been called to stand trial
not for a regulatory offense but for recklessly causing the death of three
human beings. As we have seen, Indiana prosecutor Michael
Cosentino—who personified Andrew Jackson’s adage that “one man
with courage makes a majority”—led the fight against Ford with a vol-
unteer staff and a $20,000 supplemental budget. Though he lost the
battle by falling short of overcoming Ford’s brigade of lawyers and vir-
tually unlimited expense account, it may now be said that he won the
war. By successfully negotiating significant legal, political, and resource
obstacles to get the case to trial, he established an important moral, if
not legal, precedent by relabeling what traditionally had been con-
sidered an instance of poor business judgment as a violent criminal act.
Although a jury ultimately acquitted Ford, the real significance of the
case was undiminished: a local community had expressed its outrage
by requiring a corporation, which is legally considered a separate
person cloaked with many Bill of Rights protections, to submit to the
same legal mechanisms through which other actors in our society are
from time to time judged. 

Joseph Gusfield observed that governmental actions such as crim-
inal prosecutions can be seen as ceremonial and ritual performances
that designate the content of public morality and symbolize the pub-
lic affirmation of social ideals and norms. Over time, these ideals and
norms can—and inevitably do—change. In the 1930s, when it was first
suggested to him that safety glass be installed, General Motors Pres-
ident Alfred P. Sloan refused, saying “accidents or no accidents, my con-
cern in this matter is simply a matter of profit and loss.” During the
development of the Pinto 40 years later, Lee Iacocca, then president of
Ford, was allegedly fond of saying “safety doesn’t sell.” One need not
be an expert in organizational behavior or culture to interpret the sig-
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nal that these kinds of comments send to line managers, design and
safety engineers, and other employees on down the corporate ladder.

We are not suggesting that the Ford Pinto prosecution created a
model for regulating auto safety; indeed, as indicated in the preceding
chapter, no other criminal prosecutions of product liability cases on the
scale of Pinto have occurred in the quarter-century since the trial.
Rather, we believe the prosecution stood—and continues to stand—for
something much broader: a symbolic declaration of the public’s
changed notions of what constitutes acceptable risk. In retrospect, this
declaration appears to have had at least some practical impact. In the
aftermath of the Pinto case came heightened business as well as con-
sumer interest in crashworthiness and much improved government auto
safety standards. We believe it is highly unlikely that we will ever again
hear the kind of callous statements voiced by Sloan and Iacocca.
Nonetheless, just as we will never know for certain whether Hester
Prynne was truly chastened or not at the end of Nathaniel Hawthorne’s
The Scarlet Letter, we cannot say for certain whether Ford executives
learned their lesson or were repentant following the Pinto debacle—
especially given their continuing safety problems over the years with
the Bronco II, Ranger, and Firestone-equipped SUVs.

Previously, we suggested that there may have been significance in
the Pinto case having been prosecuted in Indiana rather than in a
bellwether state such as California or New York: that even though Indi-
ana was not (and is not) a state that signals what social trends are on
the horizon, it may just be a place that tells us what has already
arrived, and has penetrated into the American social fabric. This was,
of course, not the first time that the Midwest has played host to a moral-
ity play or social movement involving sharp conflict between ele-
mentary business and social values. The Granger movement, farm
belt populism, and La Follette progressivism all took root in the heart-
land—not among Marxist revolutionaries or student radicals, but
among farmers, laborers, small-town merchants, and independent
professionals. Biographers of two of the most influential white-collar
crime scholars of the twentieth century—E.A. Ross and Edwin Suther-
land—came to the conclusion that their solid Midwestern upbringing
and values strongly influenced the direction of their life’s work against
wayward capitalists. In 1907, Ross, born in rural Iowa and raised in
downstate Illinois, wrote Sin and Society—one of the earliest and
most widely read progressive tracts on the wrongs of unfettered big
business.80 Interestingly, that book’s Foreword was written by President
Theodore Roosevelt, who expressed heartfelt support for Ross’s attack
on corporate greed; needless to say, times have changed. Further, it is
Edwin Sutherland, a native Nebraskan who taught in Indiana, who is
rightfully acknowledged as having laid the foundation for the modern
study of corporate crime with his classic 1949 study, White Collar
Crime, and who actually coined the term “white-collar crime” in 1939.81
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While Upton Sinclair was not a Midwesterner, The Jungle, his
gritty exposé of workplace conditions in the meatpacking industry, was
researched and set in Chicago, as viewed through the life of a Lithuan-
ian immigrant named Jurgis Rudkus.82 Sinclair wrote in the urban tra-
dition of Charles Dickens and Victor Hugo, and his work was serialized
in newspapers much like his muckraking contemporaries Ida Tarbell
and Lincoln Steffens. Sinclair employed gruesome detail to sensitize
America to the hidden social and physical costs borne by its unorga-
nized, exploitable urban immigrants. Yet, while The Jungle was a
decisive force behind the passage in 1906 of both the Food and Drug
Act and the Meat Inspection Act, it failed to generate reform in actual
workplace conditions. Instead, its depiction of horrific turn-of-the-cen-
tury packinghouse conditions and sausage-making processes lowered
meat consumption in the United States for decades. As Sinclair him-
self lamented, he had aimed at the public’s heart, but by accident hit
its stomach instead.

A tragedy that did not miss America’s heart was the Triangle Shirt-
waist fire of 1911. In New York’s garment district, 146 workers—most
of them young immigrant women—died when a fire swept through the
top three floors of a nine-story building where the fire escape doors were
locked. While the fire gave rise to a failed criminal prosecution of the
owners, a short-term boost to union organizing, and a few new safety
laws around the country, the reform that received the greatest impe-
tus from the tragedy (and represented its most lasting legacy) was the
establishment of state workers’ compensation laws. Without workers’
compensation, employees who were hurt on the job were forced to file
individual court claims. Long delays, absence of counsel, the inability
of many urban workers to speak English, and lingering legal doc-
trines favoring employers often meant meager settlements for injured
workers and their families—if they were fortunate enough to receive
anything at all. For example, as we saw in Chapter 2, some states flatly
denied wrongful death claims in workplace cases, holding that any legal
claim a worker may have had was personal, and so expired with his or
her last breath. In Lawrence Friedman’s memorable phrase, for a time
it was actually cheaper in some states for an employer to kill a worker
than to scratch him.83 However, the winds of progressive reform con-
tinued, kept alive in part by such tragedies as the Triangle Shirtwaist
fire. Between 1911 and 1917 nearly every state legislature struck a com-
promise between business and worker interests, and adopted some form
of workers’ compensation—most of them modeled after the German
system, which had been in place for at least 30 years.84 In contrast, it
is sad to note that there was no meaningful political response when in
1993 an inferno at the Kader Industrial Toy Factory in Thailand sur-
passed Triangle as the worst industrial fire in history. Neither did it
receive much notice in the West, even though most of the stuffed toys
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and plastic dolls manufactured there were sold to the United States and
other developed countries. Among other things, this demonstrates
that in our globalized economy, the international community has not
yet determined how best to respond to such tragedies.85

The law frequently seeks to accomplish one or both of two distinct,
but not mutually exclusive, goals: whereas the law’s distributive func-
tion seeks to allocate losses fairly when they occur in society, the
reductive function seeks to reduce the incidence of harm in the first
place. With respect to workplace harm, for example, the distributive
function—making fair compensation to workers and their families—
is approached primarily through the operation of workers’ compen-
sation laws. Fair determination and distribution of benefits is
indispensable to any sense of workplace justice, of course, but in
many instances the distributive goal should be secondary to the reduc-
tive goal; efficiently lowering the number of workplace deaths is obvi-
ously preferable to efficiently paying death benefits. There is no
evidence, though, that our workers’ compensation laws have ever
provided employers with strong, effective incentives to reduce work-
place accidents. With a patchwork quilt of state regulatory laws left to
do the job, few states were willing to put local businesses at a com-
petitive disadvantage by enacting and enforcing rigorous safety stan-
dards that would be ignored across state lines.

There were virtually no comprehensive federal laws designed to
reduce workplace deaths and injuries across the country until 1970,
when unions gained a long-sought-after objective by persuading Con-
gress to pass OSHA. Labor’s celebration was muted, however, when it
became apparent that the agency’s authority, resources, and stan-
dards would be politically compromised from the start. Even so,
though gains in worker safety during the 1970s were agonizingly
slow, inconsistent, and incremental, at least the curve was moving in
the right direction. Thus, many within the ranks of government, labor,
and business were stunned when the Bureau of Labor Statistics reported
at the end of Ronald Reagan’s first term as president that the number
of occupational deaths in the United States had jumped 21 percent and
injuries 13 percent. Following up on this report, The Wall Street Jour-
nal agreed with safety advocates that there was simply no other expla-
nation for the higher rate of serious workplace accidents other than
cost-cutting and less stress on safe practices—both of which were tol-
erated by an administration dedicated to government deregulation
of business at virtually any cost.86

Yet, when our federalist system is working properly, the law will
eventually compensate for such regulatory vacuums. Consequently, one
dramatic response to the emasculation of workplace safety regulation
that occurred in the 1980s was an increase in the number of states that
were willing to prosecute corporations and their executives for work-
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place deaths and injuries. While prosecutions of environmental and
financial crimes at both state and federal levels had become fairly com-
mon by the mid-1980s, it took three guilty verdicts in the celebrated
1985 corporate murder case from Illinois—People v. Film Recovery Sys-
tems—to raise the stakes with respect to crimes against worker safety.87

Once again, the Midwest played host to a precedent-setting criminal
trial that had corporate America tuned in. 

The Film Recovery Systems (FRS) case shifted the consumer safety
context of the Pinto case to the workplace, but its underlying propo-
sition was similar: creating substantial and unnecessary workplace risks,
previously considered an unfortunate but inevitable cost of doing
business, should be disfavored by the threat of a criminal prosecution.
FRS had an immediate impact on the scope, if not the exercise, of pros-
ecutorial discretion nationwide. Except in California, workplace homi-
cide prosecutions remain relatively rare, yet there is no question that
the absolute sense of prosecutorial immunity that may have provided
comfort to sweatshop employers for many years prior to FRS is gone
forever. One needs only to recall the fate of the owner of Imperial Food
Products, who in 1992 was sentenced to 20 years in prison for being
responsible for the deaths of 25 of his workers.88

To further understand the change in legal consciousness under-
pinning workplace safety prosecutions, consider an analogy to homi-
cide prosecutions of drivers who have recklessly caused a fatal accident.
Owning and operating a business, like owning and operating a motor
vehicle, is generally a socially encouraged and beneficial act. Likewise,
running most businesses today, like driving cars and trucks, is regulated
primarily by a set of administrative rules and fines. In either case, no
moral stigma is risked: if you violate a rule, you normally pay a fine
or, if you cause harm by your negligence, you are assessed damages. Yet
when a reckless driver deviates so far from acceptable standards of dri-
ving that it takes a life and shocks the conscience of the community,
we now see it as quite proper for a criminal prosecution to take
place—simply issuing a traffic ticket and asking that the victim’s fam-
ily be paid something will not ordinarily be viewed as an adequate
response. Moral stigma needs to attach in some way, whether it be
through a court ordering the convicted defendant to pay a substantial
criminal fine, suffer public humiliation, and/or spend time in jail.
What cases such as Film Recovery Systems—and the Ford Pinto case—
really stand for is this: There are certain ways of doing business that
are just too objectionable to allow them to be bought and paid for, and
recklessly exposing workers or consumers to substantial and unnec-
essary risks is one of them. 

There were a number of other parallels between the Film Recov-
ery Systems and Ford Pinto cases, five of which merit brief comment.
First, each generated extensive publicity and debate nationwide.

CHAPTER 8 • PROSECUTING CORPORATE CRIME IN THE TWENTY-FIRST CENTURY 369



Through the popular press, law reviews, and business journals, the pub-
lic, the legal profession, and business management communities were
educated as to the changing alliance between corporations and the crim-
inal law. Second, each was conceived as a response to a conflict
between outdated corporate values and the public’s notions of accept-
able risk. Third, each sought to use the criminal law to achieve both
moral and instrumental ends—that is, to symbolize changed moral
boundaries and to deter future transgressions. Fourth, each added
something to our conception of corporate crime in that the costs were
not financial and remote, but violent and personal. Finally, neither pros-
ecution was intended to represent a preferred approach to traditional
civil or regulatory responses; the unique and extreme circumstances sur-
rounding each case led them to be borne of necessity, in the exercise
of sound prosecutorial discretion.

Further comment on the last point is in order. As we have seen, crim-
inal prosecution is just one of several legal mechanisms available to hold
corporations accountable for their misbehavior. Virtually every expe-
rienced prosecutor we have met views criminal prosecution of businesses
as appropriate only in a limited number of especially egregious cases.
The criminal law is just one of many tools that can serve to reduce death
and injury in the workplace. Workers need better equipment, more edu-
cation, and the increased confidence and right to participate in their
own workplace environment. We need workers’ compensation insur-
ance premiums that more substantially reflect a firm’s experience-
rating, and a way of awarding government contracts that factors in a
company’s safety record. And we need more responsive and better-
funded federal safety regulation. Though funding for OSHA has fluc-
tuated—sometimes wildly—during the past several administrations
(both Republican and Democrat), overall some positive changes have
been made at the agency, including greatly increased civil penalties and
markedly improved response to worker complaints. While there
remains much room for improvement, it may just be that we have begun
to learn from our own nation’s historical mistakes, the educational
efforts of independent safety researchers, and dramatic landmarks
such as Film Recovery Systems.

Criminal prosecutions, though, represent society’s severest repri-
mand, a legal option of last resort. As such, they should not expand into
unexplored territory too easily. Thus, a fundamental question may be
raised: Is it even appropriate to use the criminal law to change what
is considered morally blameworthy, rather than to simply reassert
traditional social and legal norms? In other words, is it justifiable for
the criminal law to intrude into the traditionally civil realm of work-
place safety—or product liability, or environmental health—if not
only business, but government and society as well, have traditionally
accommodated a relatively high trade-off between safety and profit?
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We believe this is a problem only if we ignore the reciprocal rela-
tionship between the criminal law and the public’s perception of what
counts as morally blameworthy. Evaluations of criminal laws usually
focus on whether they offer adequate punishment and deterrence to
both actual and potential wrongdoers. However, as many legal com-
mentators over the years have observed, perhaps what most distin-
guishes the criminal law is its operation as a system of moral education.
The public often learns what conduct is blameworthy largely from what
gets punished. For example, consider the insider trading scandals on
Wall Street previously discussed. How many people ever even thought
about insider trading before a federal prosecutor exposed the massive
securities frauds, with briefcases stuffed with money moving between
New York investment bankers much like drug money moves in Miami?

Our point is that the criminal law, like society, does not remain sta-
tic; it not only can but must create new traditions. As John Coffee has
noted, the first and most significant modern white-collar crimes to be
criminally prosecuted on a national scale—price-fixing, bribery, and
securities fraud—were regulatory offenses in the sense of not being “Ten
Commandment” crimes listed on the two tablets Moses brought down
from the mountain.89 The quieter, less theatrical nature of civil law lim-
its its ability to socialize such behavior. It is the criminal law’s more dra-
matic  nature that  i s  better  sui ted to moral ly  condemn and
stigmatize—and thus deter—business behavior that is in direct conflict
with fundamental values of society. And though most prosecutors
continue to be more likely to seek criminal charges for financial rather
than health and safety crimes, the recent increase in environmental
crime prosecutions indicates that dramatic change in both conscious-
ness and policy is possible.

With respect to traditional crimes of violence—what many call
“street crimes” today—early English law was largely oriented toward
private compensation for crime victims and their families. Guilt for most
offenses—including many homicides—could be discharged simply by
making cash or property payments. While the concept of blood money
may have made perfect economic sense then, the law has a moral face
as well—one that maintains that human health and safety should be
considered no less sacrosanct when denied by corporations, which
should be prohibited from purchasing exemption from moral con-
demnation.90 We believe there is increasing evidence that our legal sys-
tem is evolving, however slowly, into one that reflects a very different
moral perspective—one insisting that a similar price be paid for true
crimes of violence, whether inflicted in city streets or from corporate
suites. In this new context, the obstacles to corporate criminal pros-
ecutions, though still formidable, are not quite as intimidating as
they used to be.
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