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Introduction

Organized crime remains one of the most fascinating manifesta-
tions of criminal behavior, yet it remains one of the least understood.
There have been many important convictions of organized crime figures,
new transnational links have been found, and new attention has been
given to human smuggling, Internet crimes, and other modern mani-
festations of organized criminal activity. This book reports on these, and
other, significant developments in organized crime in recent years.

This book conveys in a concise manner the nature, history, and the-
ories of organized crime, together with the criminal justice response.
It includes an assessment of the investigation, prosecution, defense, and
sentencing of organized criminals to date. In addition, a review of
alternative futures in the prevention of organized crime is presented.
This book is designed, therefore, to provide a synthesis of important
developments in the understanding, prevention, and criminal justice
response to organized crime.

There are several features that distinguish this book from others:

* Numerous critical thinking exercises that help students
apply and evaluate concepts to actual case examples.

* A legal analysis of the offenses that underlie organized
crime.

* Specific attention to new forms of organized crime activ-
ity.

*  Application of ethics to understanding the causes of organ-
ized crime.

* The nature of implications of transnational organized
crime operations.

* Four separate chapters on the criminal justice response to
organized crime: investigation, prosecution, defense, and
sentencing.



vi ORGANIZED CRIME IN OUR TIMES

*  Organized Crime at the Movies special insert in every
chapter, relating portrayals of organized crime in the
media to organized crime in practice.

* A glossary with definitions of key terms related to organ-
ized crime.

* A timeline of major events in the history of organized
crime in the United States.

An instructor’s resource manual is available to professors that pro-
vides answers to the critical thinking exercises, as well as several hun-
dred questions and answers that can be used to test students in their
understanding of the contents of the book.

The careful reader of this book will come away with a clear under-
standing of the definition of organized crime, how it is categorized under
law (as a number of distinct crimes), the individual causes of organized
crime, models to explain its persistence, the history of the Mafia, Pres-
idential investigations, nontraditional groups, and investigation, pros-
ecution, defense, and sentencing of organized crime suspects,
defendants, and offenders. Rather than merely summarizing the exist-
ing literature in encyclopedic fashion, this book organizes information
into a meaningful way. This will empower the student to separate the
fact from fiction of organized crime. The incorporation of critical think-
ing exercises throughout the book will reinforce the student’s ability to
apply the important principles of organized crime in new fact situations,
and to anticipate consequences for the future.
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Chapter 1

What Is
Organized Crime?

If you do big things they
print only your face, and if
you do little things, they
print only your thumbs.
—Arthur “Bugs” Baer

Sammy Gravano and his son were sentenced to prison terms in
2002 on charges they conspired to distribute the drug Ecstasy in the New
York City area. Gravano was once underboss to John Gotti and later
became an informer against him, serving five years in prison. He ulti-
mately moved to Arizona, resuming his criminal career under an assumed
name. For most people, Sammy Gravano characterizes the true nature
of organized crime. But is organized crime simply groups of career crim-
inals who engage in criminal activity, or are the groups and activities
more systematically organized? This chapter presents the state of our
knowledge regarding the nature, definition, and characteristics of
organized crime.

The Fascination with Organized Crime

Organized crime is perhaps the most interesting form of criminal
behavior. Public fascination with the “Mafia,” the “Mob,” the “Syndi-
cate,” and other suggestive descriptions has remained strong for more
than a century. The Godfather, a novel by Mario Puzo, was originally pub-
lished in 1969 and is the most popular book about crime ever published,
and one of the best-selling novels in history.! More than 15 million
copies have been sold. When a movie version was released in 1972, it
grossed $200 million, making it one of the most successful movies
ever made.?

The HBO television series, “The Sopranos,” first aired in the late 1990s
to huge audiences. The series portrays a fictional Italian-American
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organized crime family in New Jersey.
The show spawned a market for video
and DVD versions of old episodes, and
a “Sopranos Tour” that takes tourists
to locations featured in the series, such
as cemeteries, docks, and stores. A
sporting goods store, Ramsey Outdoor,
was forced into bankruptcy on the tel-
evision show, but as the tour guide
said, “people have trouble distinguish-
ing between reality and fiction,” espe-
cially when it comes to organized
crime. The real sporting goods store
never went out of business; however,
its business dropped off dramatically
after that episode, as viewers appar-
ently believed the television portrayal
Actor James Gandolfini is shown at the “TCA Cable ¢ pe real. The real store had to take out
Winter Press Tour” held at the Renaissance Hotel in ads reminding customers that it was
still open and that “The Sopranos” was
just a TV show.? In a similar way, James
Gandolfini, one of the featured actors
on the show, reported that people claiming to be mobsters occasionally
approach him. He said, “I’d like to think that the smarter mobsters are
the ones who don’t come up to TV actors.”*

This peculiar fascination with organized crime has often made it dif-
ficult to separate the fact from the fiction, however, and it has dis-
couraged many criminologists from seriously studying the problem.
Furthermore, its complexity, mystique, and apparent success have
made reliable information difficult to come by. It has only been during
the past 35 years that serious efforts to study organized crime objectively
have flourished. For example, the President’s Crime Commission estab-
lished a task force in 1967 to investigate organized crime specifically.
Its conclusions about the state of knowledge at that time were quite can-
did.

Hollywood, California. (AP Photo/Tammie Arroyo)

Our knowledge of the structure which makes “organized
crime” organized is somewhat comparable to the knowledge
of Standard Oil which could be gleaned from interviews with
gasoline station attendants. Detailed knowledge of the for-
mal and informal structure of the confederation of Sicilian-Ital-
ian “families” in the United States would represent one of the
greatest criminological advances ever made, even if it were uni-
versally recognized that this knowledge was not synonymous
with knowledge about all organized crime in America.’
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Investigators attempting to analyze the structure and functioning of
particular organized criminal groups have pointed to the need for addi-
tional case studies, which would help to confirm or deny their findings
in individual circumstances.® Researcher Annelise Anderson has argued
that there is a need for information, “about organized criminal activity
itself, by which the government’s new legislation and its expanding level
of effort can be evaluated.”” The U.S. General Accounting Office, the
investigative arm of Congress, concluded that the absence of a consensus
in the Justice Department about the fundamental definition of organized
crime has hampered the potential success of crime control programs
designed to combat it.® The President’s Commission on Organized
Crime, appointed by Ronald Reagan during the 1980s, also did not
offer any clear definition of organized crime. Rather, it described a
series of characteristics of “criminal groups,” “protectors,” and “specialist
support” necessary for organized crime.’

This apparent confusion over what constitutes organized crime is
puzzling, given the long history of interest in the subject. Key words like
“mafia,” “mob,” “syndicate,” “gang,” “outfit” are often used to character-
ize it, but the precise meaning of these terms is often lost in discussions
of the “appearances” and “earmarks” of organized crime.

” « ” « ” «

Defining Organized Crime

U.S. Supreme Court Justice Potter Stewart once said he did not
know precisely what it is, but “I know it when I see it.”'° He was talk-
ing about obscenity, but he may as well have been speaking of organ-
ized crime. Synthesizing all the research of the past 35 years, however,
it is possible to arrive at a consensus definition of organized crime.

An analysis by criminologist Frank Hagan attempted to elicit com-
mon elements of the various descriptions of organized crime. After dis-
covering that many books failed to provide explicit definitions of
organized crime, he found that definitions had been offered by 13 dif-
ferent authors in books and government reports about organized crime
written during the previous 15 years.'' I have updated Hagan’s analysis
with authors who have attempted to define organized crime more
recently.'?

The good news is that there is an emerging consensus about what
actually constitutes organized crime. The bad news is that 11 different
aspects of organized crime have been included in the definitions of var-
ious authors with varying levels of frequency. Table 1.1 summarizes these
11 attributes and how many authors have included them in their defi-
nition.

As Table 1.1 indicates, there is great consensus in the literature
that organized crime functions as a continuing enterprise that ration-
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ally works to make a profit through illicit activities, and that it ensures
its existence through the use of threats or force and through corruption
of public officials to maintain a degree of immunity from law enforce-
ment. There also appears to be some consensus that organized crime
tends to be restricted to those illegal goods and services that are in great
public demand through monopoly control of an illicit market.

Table 1.1
Definitions of Organized Crime in the Literature

Characteristics Number of Authors
Organized Hierarchy Continuing 16
Rational Profit through Crime 13
Use of Force or Threat 12
Corruption to Maintain Immunity 11

Public Demand for Services
Monopoly over Particular Market
Restricted Membership
Non-Ideological

Specialization

Code of Secrecy

Extensive Planning

[\SIES IO S N NN |

There is considerably less consensus, as Table 1.1 illustrates, that
organized crime has exclusive membership, has ideological or political
reasons behind its activities, requires specialization in planning or car-
rying out specific activities, or operates under a code of secrecy. As a
result, it appears that a definition of organized crime, based on a con-
sensus of writers over the course of the past 35 years, reads as follows:

Organized crime is a continuing criminal enterprise that
rationally works to profit from illicit activities that are often in
great public demand. Its continuing existence is maintained
through the use of force, threats, monopoly control, and/or the
corruption of public officials.

Similarities and Differences between Organized Crime
and White-Collar Crimes

There are, of course, some confounding factors to be addressed. That
is, how does an otherwise legitimate corporation that collects toxic
waste, but dumps some of it illegally, fit into this definition? Is a motor-



CHAPTER 1 ¢ WHAT IS ORGANIZED CRIME?

cycle gang that sells drugs as a sideline part of organized crime? What
about a licensed massage parlor that also offers sex for money to some
customers? As many investigators have recognized, perhaps organized
crime does not exist as an ideal type, but rather as a “degree” of crimi-
nal activity or as a point on the “spectrum of legitimacy.”'* Given that
the product is the same, isn’t the primary difference between loan-
sharking and a legitimate loan, the interest rate charged? Is not the pri-
mary difference between criminal and noncriminal distribution of a
controlled substance (narcotics) whether or not the distributor is
licensed (i.e., doctor or pharmacist), or unlicensed, by the state? The
point to keep in mind is that organized crime is actually one type of sev-
eral categories of organized criminal behavior, which are called “orga-
nizational,” “corporate,” “political,” and “white-collar” crimes.

Crimes by corporations during the course of business, or crimes by
politicians or government agencies can also be considered part of
“organized” crime. For example, official misconduct by a government
official, obstruction of justice, and commercial bribery are all types of
organized criminal behavior. Inasmuch as they fulfill the requirements
of the definition above, they constitute a part of what is known as
organized crime. As the National Advisory Committee on Criminal Jus-
tice Standards and Goals has recognized, there are more similarities than
differences between organized and the so-called “white-collar” crimes.

Accordingly, the perpetrators of organized crime may include
corrupt business executives, members of the professions,
public officials, or members of any other occupational group,
in addition to the conventional racketeer element.'?

There also exist some important differences between organized
crime and organizational or “white-collar” crime. Perhaps the most
significant distinction is the fact that organizational crimes generally
occur during the course of otherwise legitimate business or govern-
mental affairs. White-collar or organizational crime, therefore, most
often occurs as criminal activity that is a deviation from legitimate busi-
ness activity. On the other hand, organized crime, as defined earlier,
occurs as a criminal activity that is a continuing criminal enterprise
which exists to profit primarily from that activity.

It is important to keep in mind the fact that organized crime is not
restricted to the activities of criminal syndicates. Pontell and Calavita
concluded in their study of the savings and loan scandal of the 1980s that
if we reserve the term “organized crime” for continuing conspiracies that
include the corruption of government officials, “then much of the sav-
ings and loan scandal involved organized crime.”" In interviews with the
Federal Bureau of Investigation, Secret Service, and regulatory agencies,
they found a “recurring theme” of conspiracies between savings and loan
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officials (“insiders”) and accountants, lawyers, and real estate developers
(“outsiders”). Comparing these kinds of corrupt relationships with
more traditional organized crime techniques of no-show jobs at con-
struction sites, or payoffs for “protection,” reveal they are more similar
than different. Examples like this illustrate that there is, in fact, much
crime that is committed by corporations, politicians, and government
agencies that is as serious and harmful as the crimes of criminal enter-
prises.'® This book focuses on the activities of continuing criminal
enterprises, however, in an effort to separate the myth from the reality
of organized crime. This criminal activity has been shrouded in a cloak
of folklore, politics, and Hollywood productions that have done little to
make the causes and effects of organized crime more apparent to the
public, to policymakers, and to the criminal justice system.

Terrorism and Organized Crime

Terrorist attacks in the United States during the past 15 years have
drawn attention to potential terrorism organized crime links. The
bombing of the World Trade Center in 1993, the explosion at the fed-
eral building in Oklahoma City in 1995, and the airplane attacks of Sep-
tember 11, 2001 at the World Trade Center, the Pentagon, and in
Shanksville, Pennsylvania dramatically increased concern over the ques-
tions: how did these criminals organize? Where did they obtain funds
to support their criminal activity? Are there international links to these
acts of domestic terrorism? These are all important questions that point
to the similarities and differences between terrorism and organized
crime.

Terrorism involves crimes designed to intimidate or coerce civilians
or a government in order to achieve political or social objectives.
Examples would include hostage taking in order to secure freedom for
those seen as imprisoned unjustly, or acts of violence done in retribu-
tion for perceived past injustices. In every case, an act of terrorism has
a political objective, unlike the profit motive that lies behind organized
crime. Organized crime can involve violence, coercion, civilians, and
governments, but the objective in organized crime is profit or corrup-
tion (needed to maintain an illegal enterprise without government
interference).

Organized crime and terrorism cross paths when terrorist groups use
organized crime activity to fund their political objectives. In one case,
a raid of 18 houses and businesses in Charlotte, North Carolina occurred
after indictments accused 22 people of immigration violations, weapons
offenses, money laundering, and illegal trafficking in cigarettes (in vio-
lation of tax laws). Several of the suspects were linked to Hezbollah, the
Middle Eastern terrorist organization.'” This illustrates how organized
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crime activity can be employed by terrorist groups to support their larger
political targets.

Typology of Organized Crimes

For all the mystique that permeates discussions of organized crime,
there has been relatively little attention given to establishing the precise
behaviors we are talking about. That is to say, what specific types of ille-
gal acts are we referring to when we speak of organized crime?

When one examines the descriptions and definitions of organized
crime in various criminal codes and case studies, three primary cate-
gories of illicit behavior emerge. These categories reflect the precise
crimes that are implied when one speaks of “organized crime activity.”
The three categories include: provision of illicit services, provision of
illicit goods, and the infiltration of legitimate business. Within each of
these categories are more specific crimes, which often draw the atten-
tion of the criminal justice system.

The provision of illicit services involves an attempt to satisfy the pub-
lic demand for money, sex, and gambling that legitimate society does not
fulfill. The specific crimes most often involved include: loansharking,
prostitution, and gambling. Loansharking is the lending of money to indi-
viduals at an interest rate in excess of that permitted by law. Organized
prostitution offers sex for pay on a systematic basis. Gambling consists
of games of chance that are not approved by the state. Numbers gam-
bling, for example, is a lottery that operates without approval of the state.
Each of these crimes occurs as a continuing enterprise due to the fail-
ure of a sizable portion of the public to obtain access to money, sex, or
gambling in a legitimate way, such as through bank loans, marriage, or
state lotteries.

The provision of illicit goods is a category of organized crime that
offers particular products that a segment of the public desires, but
cannot obtain through legitimate channels. The sale and distribution of
drugs and fencing (a “fence” is a person who knowingly buys and sells
stolen property as an illicit business) and distribution of stolen property
are examples of specific crimes in this category. There is a great demand
for drugs, such as marijuana, cocaine, methamphetamine, and heroin,
that either are illegal to possess or are illegal to distribute other than
under very strict regulations imposed by the government. Needless to
say, these regulations do not diminish the demand for these drugs and,
as a result, some people attempt to obtain them illegally. In a similar way,
a significant portion of society desires to buy products at the lowest price
possible, regardless of where the seller originally obtained them. Due
to this demand, organized criminals emerge who “fence” stolen mer-
chandise (i.e., buy and sell stolen property) to customers who do not
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care from where it came. This stolen property might consist of auto-
mobiles, guns, stereo equipment, cell phones, software, or any other
product for which there is a high demand.

The third category of organized crime is the infiltration of legiti-
mate business. Labor racketeering and the takeover of waste disposal
companies are two examples of infiltration of legitimate business.
Labor racketeering involves the use of force or threats to obtain money
for ensuring jobs or labor peace. This often entails the threat to employ-
ers or employees that if money is not paid, there will be no job for the
employees, or that violence, strikes, and/or vandalism will occur at the
employers’ companies. In a similar way, waste disposal companies in
some areas have been taken over through the use of coercion to intim-
idate legitimate owners to sell the business or to have it operated by an
outsider by means of intimidation.

Table 1.2 illustrates this three-part typology of organized crime.

Table 1.2
A Typology of Organized Crime

Type of Activity Nature of Activity Harm
Provision of Illicit Gambling, lending, sex, ¢ Consensual activities
Goods narcotics, stolen property. |+ No inherent violence

¢ Economic harm

Provision of Illicit

Services
Infiltration of Coercive use of legal * Nonconsensual activities
Legitimate Business businesses for purposes » Threats, violence, extortion

of exploitation. e Economic harm

The provision of illicit goods and the provision of illicit services are
distinguished most clearly from the infiltration of legitimate business in
their consensual nature and lack of inherent violence. Organized
crime figures who offer illegal betting, loansharking, or drugs rely on
the existing demand among the public to make money. They also rely
heavily on return business, so they want the illicit transaction to go well
in order to insure future bets, loans, and illicit sales. It is very unusual
for criminal syndicates to solicit business in this fashion. Instead, those
members of the public who are interested in illicit goods and services
seek out the illicit opportunities. Violence plays no inherent role in the
activities themselves, although bad debts cannot be collected through
the courts, like they can for loans and sales in the legitimate market.
Therefore, violence or threats occur when one party to the transaction
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Critical Thinking Exercise 1.1

The Case of Selling a High School Football Player

Talented football players are in high demand at universities because
winning football teams translate into increased revenues in tickets sold,
games on television, bowl games, and alumni contributions. As a
result, there is tremendous competition among colleges to get the best
players to attend their institutions.

Two high school football coaches in Tennessee were indicted for
allegedly “selling” their star player to the University of Alabama to play
football. The high school team’s All-American defensive lineman was
6-foot-4 and weighed 335 pounds. The coaches allegedly held discus-
sions with representatives from several prominent football schools,
beginning with demands for two vehicles, a house, and $60,000 for the
rights to have their star player attend their college. The asking price
ultimately climbed to $200,000. There is no evidence that the player
or his single mother was offered any money, and the money allegedly
was paid directly to the coaches by an alumni booster from the Uni-
versity of Alabama.

The player enrolled at the University of Alabama and transferred
after one year to the University of Memphis, after the scandal broke.
The National Collegiate Athletic Association (NCAA) found no fault with
the player’s conduct in this case, although there have been a number
of other cases where boosters at various universities have given play-
ers, coaches, or family members money or property for the right to have
a star high school player attend their college.

Critical Thinking Questions

1. Explain how any of the crimes discussed in this chapter
might apply in this case.

2. If supply and demand form the basis for most organized
crime, identify the supply and demand issues in this case.
How can they be controlled more effectively?

Source: Wes Smith, “The Selling of Albert Means,” U.S. News & World Report, (Sep-
tember 10, 2001), pp. 25-28.

feels cheated or short-changed, and there is no legal alternative for
resolving the dispute. Violence can also occur in an attempt to control
or monopolize an illicit market. If a group wishes to corner the market
on illicit gambling in a particular area, it may threaten or intimidate its
illicit competitors. Once again, these threats are used as an enforcement
mechanism, rather than as an intrinsic part of the provision of illicit
goods and services themselves.
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The infiltration of legitimate business is more predatory than the pro-
vision of illicit goods and services. Here, organized crime groups
attempt to create a demand for their services, rather than exploit an
existing market as in the case of illicit goods and services. Demands for
“protection” money or no-show jobs to avoid property damage, work
stoppages, or violence are examples of the predatory nature of the infil-
tration of legitimate business. In legal terms, organized crime uses
coercion or extortion in the infiltration of legitimate business, which
involves implied or explicit threats to obtain a criminal objective. Coer-
cion and extortion are not necessary to provide illicit goods or services
because the demand already exists among the public. Table 1.3 illustrates
the important differences between bribery and extortion and their
relation to organized crime.

Table 1.3
Differences between Bribery and Extortion

Extortion | 1. A person obtains property from another using coercion (e.g.,
threats of future physical injury, property damage, or exposure to
criminal charges or public humiliation).

2. There is a clear offender (the person using coercion) and victim (the
threatened person) who is intimidated into turning over property
to the offender.

Bribery 1. A person voluntarily solicits or accepts any benefit in exchange for
influencing an official act (e.g., a public official, witness, juror).

2. Unlike extortion, there is no coercion, so neither person is intim-
idated and both engage in the act voluntarily. Therefore, both the
giver and receiver of the bribe can be guilty of bribery.

Bribery is a feature of organized crime in protecting illicit activities
by paying or giving illicit favors to police, judges, jurors or other pub-
lic officials to “look the other way.” Extortion characterizes the infil-
tration of legitimate business, when organized crime tries to force
payments from individuals or businesses using threats.

Typology of Organized Criminals

Some typologies of organized crime attempt to classity its forms by
looking at who is involved in the activity, rather than by looking at the
activity itself. For example, it is common to see discussions of traditional
“street” crimes that include breakdowns by sex or race, or other demo-
graphic descriptors. Such categorizations are less common in the case
of organized crime, especially because estimates of its true extent are
so imprecise. Typologies of organized crime focus more often on eth-
nicity and the nature of the structure of organized crime groups.
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Ethnicity

Ethnicity (i.e., the ancestry or culture of a particular group of peo-
ple) is perhaps the most common of all categorizations of organized
crime, although it might be the most misleading. This is true for several
important reasons:

* Organized crime is committed by a wide variety of ethnic
groups, making ethnicity a poor indicator of organized
crime activity,

e There is evidence that organized crime activities often are
not carried out within the boundaries of a specific ethnic
group, making it inter-ethnic,

e Other variables, such as local market conditions and crim-
inal opportunities for certain products and services, may
be much better indicators of organized crime than is eth-
nicity.

There is a growing body of evidence that organized crime is not lim-
ited to the activities of a single ethnic group, or even a few ethnic groups.
The President’s Commission on Organized Crime described “organ-
ized crime today” as 11 different groups that included:

e La Cosa Nostra (Italian)

*  Outlaw Motorcycle Gangs
e Prison Gangs

e Triads and Tongs (Chinese)
* Vietnamese Gangs

*  Yakuza (Japanese)

e Marielitos (Cuban)

e Colombian Cocaine Rings
e Irish Organized Crime

e Russian Organized Crime

* Canadian Organized Crime

This curious mixture includes groups defined in terms of ethnic or
national origin, those defined by the nature of their activity (i.e.,
cocaine rings), those defined by their geographic origin (i.e., prison
gangs), and those defined by their means of transportation (i.e., motor-
cycle gangs).'® Such a haphazard approach to defining and describing

11
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organized crime does little to help make sense of its causes, current
events, or how policies against organized crime might be directed.

There is even evidence, as both the President’s Commission and inde-
pendent researchers have pointed out, that these groups and others
(such as Jewish gangs) have worked with each other in the past and con-
tinue to do so in the present.!” As a consequence, ethnicity is not a very
powerful explanation for the existence of organized crime, due to the
large number of ethnic groups involved, their interaction with each other
in criminal undertakings, and the fact that ethnicity is probably no
more a causal factor than are motorcycles. Biographical attributes, like
ethnicity or methods of transportation, may help to describe a partic-
ular person or group, but they do little to explain that person’s or
group’s behavior (especially when compared to other members of that
ethnic group who do not engage in organized crime activity).

A look at several investigations of ethnically based organized crime
reveals why it is a weak descriptor. In addition to the fact that no sin-
gle or multiple ethnic combination accounts for organized crime, eth-
nicity also has been found to be secondary to local criminal opportunities
in explaining organized crime. A study of the early twentieth century
illicit cocaine trade in New York by historian Alan Block found major play-
ers with Jewish backgrounds but also “notable is the evidence of
interethnic cooperation” among New York’s criminals.?’ He found evi-
dence of Italians, Greeks, Irish, and Black involvement, people who did
not always work within their own ethnics group. Instead, he found these
criminals to be “in reality criminal justice entrepreneurs” whose crim-
inal careers were not within a particular organization but were involved
in a “web of small but efficient organizations.”!

A historical examination of opium smuggling networks in California
by Jeffrey Mclllwain concluded that the operations were “a multiethnic
endeavor involving actors with various ethnic origins.” In studies of con-
temporary drug trafficking, it was found “numerous instances of close
cooperation between Kurdish and Turkish drug trafficking groups in West
Europe.”**

An ethnography of the underground drug market by Patricia Adler
in “Southwest County” found the market to be “largely competitive,”
rather than “visibly structured.” She found participants “entered the mar-
ket, transacted their deals, [and] shifted from one type of activity to
another,” responding to the demands of the market, rather than through
ethnic structures or concerns.?

Similarly, a study of illegal gambling and loansharking by Peter
Reuter in New York found economic considerations dictated entry and
exit from the illicit marketplace. He found the criminal enterprises he
studied in three areas “not monopolies in the classic sense or subject to
control by some external organization.”?* Like the other investigations
of organized crime groups, Reuter found that local market forces shaped
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the criminal behavior more so than ethnic ties or other characteristics
of the criminal groups.

Organization of Crime Groups

There is a growing body of evidence indicating that organized
crime groups revolve around specific illicit activities, rather than the
opposite. Desirable illicit activities, made desirable due to public
demand, the local market, or other opportunity factors, appear to dic-
tate how and what type of criminal group will emerge to exploit the
opportunity. Less often, a group will attempt to “manufacture” a crim-
inal opportunity through intimidation or extortion. This is probably due
to human nature: it is easier, and it takes less energy, to exploit the exist-
ing demand for illegal gambling, drugs, or stolen property than it does
to “move in” forcefully on a pre-existing legal or illegal business for illicit
purposes.

Consider the classic ethnographic study by Francis and Elizabeth
Reuss-Ianni, where Francis became a participant-observer of an organ-
ized crime group for two years, and made observations of two other
criminal groups. He found these groups to “have no structure apart from
their functioning; nor do they have structure independent of their cur-
rent ‘personnel’.”? Joseph Albini’s pioneering study of criminal groups
in the United States and Italy drew a similar conclusion. Rather than
belonging to an organization, those involved in organized crime engaged
in relationships “predicated by the particular activity engaged in at
any given time.” The criminal “syndicate” is, in fact, “a system of loosely
structured relationships functioning primarily because each partici-
pant is interested in furthering his own welfare.”?°

These studies suggest that the structure of organized crime groups
derive from the activities in which they are engaged, rather than by pre-
existing ethnic ties. Criminal-turned-informant Joseph Valachi testified
before the U.S. Senate during the 1960s about his experience with a New
York Italian-American crime group. He stated the function of the “fam-
ily” or group was mutual protection, otherwise, “everybody operates by
himself”?” Therefore, significant attention must be given to how specific
illegal activities generate particular types of criminal organizations.
This is discussed further in Chapter 4.

Gender and Organized Crime

Historically, gender has played little role in the study of organized
crime. Organized crime has been seen as masculine behavior with
women involved only for purposes of exploitation (as in the case of pros-

13
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Author Victoria Gotti poses for a portrait in New
York’s Bryant Park. Gotti, daughter of Mafia don,
John Gotti, was promoting her second novel, I'l/l Be
Watching You. (AP Photo/Jim Cooper)

titution) or as silent supporters of their
husbands’ or loved ones’ questionable
activities. In recent years, however,
closer attention has been paid to the
role of women in organized crime with
some surprising results.

In an analysis of biographies, auto-
biographies, and case studies, James
Calder attempted to understand more
systematically the lives of “mafia
women.”?® These women were wives,
daughters, mothers, nieces, and sisters
of mafia figures. He found these women
were not the receding, ignorant com-
panions, as they often have been por-
trayed in fiction. Instead, he found
considerable evidence that these
women “have significant insight to, and
awareness of criminal affiliations” of
their male counterparts. These women
are often not contented or happy with
their lives or position. They frequently
feel cheated or manipulated by their
men.?® Finally, he found that these
women sometimes rebel against their
lifestyle, usually by way of arguments,
separations, divorces, and occasional
violence.

On the other hand, there exist

women involved in organized crime in their own right without depend-
ent connections to men. An example is Arlyne Brickman, who was
mistress to a number of prominent organized crime figures, including
Bugsy Siegel and Joe Colombo.?° As her biographer observed:

Arlyne seems to feel no loyalty to anyone, an observation
that, at times, caused me to suspect she might be a sociopath,
cruising through life [as] a shark, simulating human emotion
whenever it suited her purposes. A closer look at her history,
however, led me to conclude that Arlyne does feel loyalty,
however fleeting, to whomever happens to be stroking her

ego.’!

This characterization of a self-centered, emotionless person who has the
appearance of a sociopath is a description that usually has characterized
male organized crime figures, not females. In her role as mistress,
Arlyne Brickman delivered messages between criminal figures, operated
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in the illegal gambling and drug markets, and eventually became a gov-
ernment informant when her daughter’s life was threatened. In many
ways, her activities parallel those of male organized crime figures.

In Italy, more than 100 women have been arrested for engaging in
activities connected to organized crime over the past decade, whereas
such arrests almost never occurred before 1990. Italy’s success in pros-
ecuting men has been offered as one reason for this change: “The more
men they jail, the greater the pressure on the mafia’s women to fill the
vacuum.”** Women there increasingly have been found to use their
maiden names to open “clean” bank accounts, start new businesses, and
collect protection money.

In an ethnographic study of three female gangs in the New York City
area, Anne Campbell spent six months with each gang. The gangs were
mixed racially, ethnically, and in terms of their reason for organizing. The
three female gangs included a street gang, a biker gang, and a reli-
gious-cultural (Islamic) gang. As Campbell found in both her historical
and empirical research,

Girls have been part of gang life for over a hundred years, from
social clubs through years of prohibition and corruption to the
“bopping” gangs of the 1950s and through the civil disorders
of the 1970s . . . [Glirls appear increasingly as sisters in the gang
instead of molls.??

This growing awareness of the role of women as something more than
mistresses to organized crime figures and gang members will be an inter-
esting trend to watch in the future. Campbell found that girls still
“exist as an annex to the male gang,” however, and the “possibilities open
to them [are] dictated and controlled by the boys.”34

A study of 40 organized crime cases involving women in the Nether-
lands found ethnicity to be a spurious link among the offenders with fam-
ily ties and bonds of friendship forming the basis for their participation
in drug and human smuggling conspiracies. It was found that women
“not only have knowledge about illegal activities but they also have cru-
cial functions in the context of shielding illegal activities” from author-
ities.’® Whether the emergence of women as independent players in
organized crime becomes more common, as demonstrated in the case
of Arlyne Brickman, will depend to some extent on our willingness to
examine their lives more closely, and as something more than mis-
tresses to the mob.

How Much Organized Crime Is There?

The true extent of organized crime is unknown. Characteristic
organized crimes, such as conspiracy, racketeering, and extortion are

15
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not counted in any systematic way. Other offenses are known only
when they result in arrests by police. The problems in relying on police
arrests as a measure of criminal activity are apparent: much crime is
undetected, some that is detected is not reported to police, and arrest
rates go up or down depending on police activity and not necessarily
on criminal activity. Keeping these reservations in mind, the Federal
Bureau of Investigation tabulates arrests made by police nationwide for
several offenses characteristic of organized crime. Trends in these
arrests over the past 35 years are presented in Table 1.4.

Table 1.4
Arrests for Crimes Related to Organized Crime

35-Year

Offense 1970 1980 1990 2000 2005 Change

Drug Abuse 65,734 351,955 785,536 1,579,566 1,846,351 28 times
Violations higher
Gambling 75,325 37,805 13,357 10,842 11, 180 7 times
lower

Prostitution and 45,803 67,920 80,888 87,620 84,891 2 times
Commercialized higher
Vice

Stolen Property 46,427 76,429 119,102 118,641 133,856 3 times
(buy, receive, higher
possess)

Source: Federal Bureau of Investigation Uniform Crime Reports (ww.fbi.gov — published annu-
ally).

As Table 1.4 illustrates, arrests for three of the four offenses have
increased markedly over the past 35 years, whereas arrests for gambling
have dropped dramatically. These increases and decreases can be attrib-
uted to two primary factors:

e Change in law enforcement priorities, and

* Change in population base and numbers of police in the
United States.

Both the population of the United States and the number of sworn
police officers have grown dramatically during the past four decades.
Therefore, one would expect a “natural” increase in the numbers of
arrests simply because there are more potential offenders and victims
in the population, as well as more police looking for them. In a similar
way, the public mood has shifted during the past three decades, espe-
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cially with regarding to gambling and drugs. Gambling has been legal-
ized in many forms throughout the United States during the past 35 years,
because of a shift in the public perception from gambling as a “vice” to
gambling as a “form of recreation.”*® Conversely, growing public concern
about drugs developed over the same period. The huge increases in drug
arrests (28 times higher in 2005 than in 1970) in the face of the signif-
icant drop in gambling arrests (seven times lower over the same period)
clearly indicate shifting public, and hence law enforcement, priorities
and attitudes regarding the seriousness of these forms of criminal
behavior.

It is possible that the incidence of these offenses has changed over
the years, but arrest statistics do not permit us to know for sure. The fact
that prostitution and commercialized vice arrests have nearly doubled
in 35 years, and arrests for stolen property have increased nearly three
times above the 1970 level, suggests that more police, greater enforce-
ment priority, and more actual cases have combined to produce these
large increases in arrests.

It is important to keep in mind, however, that not all gambling, drug,
prostitution, or stolen property arrests have anything to do with organ-
ized crime. It is likely that a large number of these arrests were of indi-
viduals possessing illicit goods, or engaging in illicit services, absent
organized crime connections. No effort has been made in the United
States to separate the organized crime versus non-organized crime
cases for these offenses, but other countries have done so. In nations
like Belgium and Ukraine arrests of those who commit crimes as part
of larger groups is noted at the arrest stage. The size of the group also
becomes part of the official record. In this way, these countries obtain
at least a general indication of individual versus organized crimes and
can assess the extent to which known organized groups are involved in
certain kinds of criminal activity.

The Remainder of this Book

Following this examination of the nature, definition, and typology
of organized crime, the remainder of the book attempts to accomplish
its objectives by answering seven specific questions:

1. What are the precise crimes we consider “organized
crime”?

2. Why do people engage in organize crime as career crim-
inals, and is it possible that what we know about various
organized crime groups can be synthesized into a mean-
ingful explanation of the continuing existence of these
groups?

17
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3. What is the history and current status of the Mafia in
the United States?

4. What is the government’s view of the organized crime
problem, and how is it changing?

5. How do transnational organized crime groups differ
from locally based groups which have dominated our
attention in the past?

6. Who investigates, prosecutes, and defends organized
crime, what tools do they use, and how successful are
they?

7. What is the best way to sentence organized crime offend-
ers and organizations, and what are the prospects for
long-term prevention?

Most books on organized crime discuss it in general terms: a list of its
general characteristics, general tendencies, and names of known crim-
inals. That approach lacks the conceptual framework required for
meaningful research and investigations in the field. The term “organized
crime” appears rarely in law, referring to a generic category of behav-
iors. Chapters 2 and 3 clearly separate these categories into specific
offenses, so that students of organized crime can understand the pre-
cise definitions and limits of those offenses we collectively call “organ-
ized crime.”

Why people engage in organized crime, often as career criminals,
is a fascinating question. Chapter 4 summarizes what is known about
the causes of organized crime, using past research and excerpts from
the biographies of convicted organized crime members. Chapter 5
synthesizes this information into a three-part model of organized crime.
This paradigm summarizes all the existing writing and research on the
subject.

The history of the Mafia is shrouded in myth and folklore. Chapter
6 recounts the episodic history of the Mafia, the connection to Italy, and
the distinctions between myth and reality in where the Mafia came from,
how it has changed, and where it is today.

The government’s perception of the nature and threat posed by
organized crime fundamentally influences law, policy, and enforce-
ment initiatives. Chapter 7 compares the two major presidential inves-
tigations of organized crime in the United States of the past 35 years.
How organized crime has changed, and the government’s response to
it are clearly manifested in this comparison. Organized crime patterns
and trends in “new” forms of criminal activity are also documented in
Chapter 7.
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Critical Thinking Exercise 1.2

The Case of an Internet Stock Fraud

Jonathan Lebed became interested in the stock market when he
and two fellow eighth graders finished fourth in a national stock-
picking tournament sponsored by CNBC. He subsequently came up
with a scheme to make real money, working out of his bedroom in New
Jersey. Using brokerage accounts set up by his father, he bought
cheap stocks traded on the Electronic Bulletin Board of the National
Association of Securities Dealers. Lebed would then flood message
boards on the Internet with false and misleading postings that gave the
impression that these cheap stocks would soon become valuable.
Messages like “Net stock to gain 1,000 percent,” combined with false
stories of who he was (a company president, rather than the 15-year-
old he really was) created the illusion that he had inside knowledge
about these inexpensive stocks and the companies that issued them.
To prevent his identity or the source of the postings from becoming
known, he used many fictitious names when posting the misleading
messages about the cheap stocks he had purchased.

As soon as the stock prices rose in response to his postings,
Lebed would sell his shares for a quick profit. According to the Secu-
rities and Exchange Commission (SEC), he profited from $11,000 to
more than $70,000 on each trade. Lebed became the first minor ever
to be charged by the SEC, accusing him of using the Internet to
manipulate stocks and earning $273,000 in illegal profits. The case was
settled when Lebed agreed to pay the government $285,000.

Critical Thinking Questions
1. Explain whether you would characterize this scheme as
white-collar crime or organized crime.

2. Explain how any of the crimes discussed in this chapter
could apply in this case.

Source: James M. Pethokoukis, “How | Spent My Vacation: The SEC Nabs a Teen,” U.S.
News & World Report, (October 2, 2000), p. 44.

The greatest change in organized crime over the past decade has
been the transition from a focus on local crime groups and impacts to
transnational organized crime. The demise of the Soviet Union and
dramatic rise in international travel and communication have formed the
basis for more threatening forms of exploitation of criminal opportunities
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around the world. Chapter 8 provides a description and examples of the
types of activities engaged in by these transnational groups.

The criminal justice response to organized crime is often given
short shrift in books about organized crime. Here, four chapters are
devoted to the investigation, prosecution, defense, and sentencing
issues in organized crime cases. A description of the types of criminal
justice professionals who conduct these efforts, the nature and limits
of the tools they use, and the outcomes of organized crime cases are all
considered. Current “hot” issues, such as the controversy over “mob
lawyers,” the limits placed on undercover operations, entrapment,
asset forfeiture, and sentencing options in organized crime cases, are
each considered in Chapters 9, 10, 11, and 12. Chapter 12 also exam-
ines the prospects for organized crime, and its reduction, in the future.

Organized Crime at the Movies

Movies seek to entertain and inform the audience about a story, inci-
dent, or person. Many good movies also bit upon important sub-
stantive themes relevant to understanding organized crime. Read the
movie summary below (and waitch the movie if you baven’t already)
and answer the questions below to make the organized crime sub-
Jject matter connections.

The Godfather, followed by The Godfa-
ther Part II, 1974 and Part III 1990, is
one of the most successful movies ever
made. The film is based on a novel by
Mario Puzo, and it chronicles a decade
(1945-1955) in the life of a mafia family,
the Corleones. The film stars Marlon
Brando, Al Pacino, Robert Duvall, Diane
Keaton, and James Caan. Marlon Brando
is Vito Corleone, the head (“Don” and
“Godfather”) of the family. Al Pacino is
Michael Corleone, Vito’s youngest son
who has returned from military service
and does not want to be involved in the family business. His girl-
friend is Diane Keaton. James Caan is Santino “Sonny” Corleone, Vito’s
quick-tempered oldest son, groomed to be successor to Vito as head
of the family. Robert Duvall is Tom Hagen, who is treated like a son by
Vito and is the family lawyer.

The film’s enduring popularity stems from its interesting depiction
of the Sicilian lifestyle as much as the story itself. It opens at the wed-
ding of Vito Corleone’s daughter, and “no Sicilian can refuse a request
on his daughter’s wedding day,” so Vito and Tom Hagen are hearing
many requests from family and friends. Among the guests at the
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Organized Crime at the Movies, continued

wedding is singer Jobnny Fontane, Vito’s godson, who asks for his help
in getting a movie role to help his now-struggling career. The head of
the movie studio, Jack Woltz, will not give Fontane the part, but Vito
Corleone says to Johnny (in what becomes one of the most recognized
lines in the history of film): “I'm gonna make him an offer he can’t
refuse.” Tom Hagen is sent to Hollywood to fix the problem, but Woltz
will not budge. The next morning Woltz finds the bloody, severed
head of his prize stud horse lying in the bed with him.

The film continues with a “war” over involvement in heroin traf-
ficking among the five families that comprise the mafia in the New York
City area. Vito Corleone is seriously wounded, and Michael finds him-
self pulled into the family business in order to protect his father,
engaging in murder and having to hide in Sicily. The film continues with
conflict, violence, betrayal, and Sonny’s murder. In the end, Michael,
the reluctant youngest son, becomes head of the Corleone family.

The outstanding cast of the Godfather brings to life the characters,
their personalities, and contradictions and, even though the movie and
book on which it is based are both works of fiction, many people con-
tinue to believe they portray actual events. The Godfather won the
Academy Awards for Best Picture, Best Actor (Marlon Brando) and Best
Screenplay (Francis Coppola, Mario Puzo). The film was nominated for
eight additional Academy Awards.

The Godfatber Part II was released two years later as both a
sequel and a prequel. One story line involves Michael Corleone as head
of the family after the events of the first movie. A second story line is
told in the form of a series of flashbacks of his father’s (Vito’s) youth
and rise to power as the original head of the Corleone family. The God-
JSatber Part II has been ranked as perhaps the best sequel of all time,
earning 11 Academy Award nominations and winning 6 (including Best
Picture, Best Director (Coppola) and Best Supporting Actor (Robert De
Niro)).

The Godfatber Part III was released in 1990 and tells the story of
Michael Corleone’s efforts to make the family business legitimate. As
“Michael’s story;” it is a departure from the other films, but Part III deals
with the family’s internal conflicts and tensions in a gripping way, like
the earlier films. It received nominations for Best Picture, Best Direc-
tor, and Best Supporting Actor (Andy Garcia).

Questions

1. Why do you believe that The Godfatber is seen by many to be a real
account, when it is actually a work of fiction?

2. There have been many bad “mafia” movies over the years, so why
do you think this film is not only a good mafia movie, but also is
considered one of the best films of all time?
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Chapter 2

Characteristic
Organized Crimes I:

Conspiracy, Provision of
Illicit Goods and Services

Laws were made to prevent
the strong from always hav-
ing their way.

—Ovid (43 B.C.-A.D. 17)

The Intervale Posse (IVP) was a gang that distributed cocaine in the
Dorchester neighborhood of Boston. IVP members wore Adidas cloth-
ing and used the Adidas sports insignia (three stripes) to identify them-
selves. Members referred to one another as “family,” even though they
were not related. Some older members of the group directed drugs sales
by younger members. Once they were arrested, one of their defenses
was that IVP was simply a loose connection of individual drug entre-
preneurs that competed with each other, and that there was nothing par-
ticularly “organized” about the crimes they committed.' Clearly, IVP was
a group committing crimes, but should this gang be considered part of
organized crime?

Organized crime is often defined in sweeping terms. Comments like
“mob-linked” activity, crimes that bear the “earmarks of the mafia,”
and other suggestive terms do not help us differentiate organized
crimes from conventional crimes in an objective way. This chapter is
designed to insert some clarity in classifying organized crimes, and in
distinguishing them from traditional crimes.
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Legal Definitions of Organized Crimes

Organized crimes can be arranged into five categories of offenses that
correspond to the typology provided in Chapter 1. Conspiracy is the
most characteristic organized crime because it punishes planning to
commit a crime. This planning aspect of organized crime is what dis-
tinguishes it from most street crimes.

The provision of illicit goods or services includes conspiracy because
they involve the organized or planned provision of illegal drugs, stolen
property, gambling, loansharking, or sex. Each of these offenses will be
considered separately in this chapter.

A crime characteristic of the infiltration of legitimate business is
extortion, which involves taking property through the use of threats of
future harm. The fifth type of organized crime is racketeering which pun-
ishes ongoing criminal conspiracies. These five types of organized
crimes are summarized in Table 2.1. The latter two crimes (extortion and
racketeering) are considered in Chapter 3.

Table 2.1
Characteristic Organized Crimes

Type of Organized Crime Nature of the Offense

Conspiracy Prohibits the planning of a criminal act.

Illicit Goods: Drugs Prohibits the possession and distribution

and Stolen Property of these products under specific
circumstances.

Illicit Services: Gambling, Prohibits the marketing and distribution

Loansharking, and Sex of these services under certain
circumstances.

Extortion Prohibits taking property through the
use of threats of future harm.

Racketeering Prohibits engaging in ongoing criminal
conspiracies.

This summary of characteristic organized crimes does not answer
important questions. How much participation or planning is necessary
to be liable for conspiracy? Is one liable for the actions of others in a
conspiracy? What type of barm suffices for extortion? Is a landlord liable
for the actions of his tenants under the law of racketeering, if his prop-
erty is used to run a crack house? Can illegal gambling debts be collected
lawfully? Does a sex-related product have to be legally obscene before
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it can be prohibited? These and many other questions arise quickly, once
we start asking questions about the precise limits of the crimes char-
acteristic of organized crime. The remainder of this chapter uses actual
cases to illustrate how the criminal law draws the boundaries among
organized crime, conventional crimes, and otherwise lawful behavior.

Conspiracy

Conspiracy occurs when two or more persons agree to commit a
crime—an essential feature of understanding organized crime. This is
because the term “organized” connotes planned criminal activity.
Indeed, the difference between an individual college student who on
the one hand grows marijuana in his basement for his own use, and who
on the other hand develops a scheme with a roommate to sell that mar-
ijuana to pay tuition, is the difference between individual crime and con-
spiracy to commit crime. Actual cases help to illustrate where this
boundary is drawn in practice.

Do Marijuana Purchases Suffice for Liability?

Two brothers, Paul and Richard Heilbrunn, established a company
“Heilbrunn and Friends,” (H&F) with associates Charles Stockdale and
Richard Bernstein. It was begun as a food distribution warehouse, but
it was actually used to import marijuana and distribute it in central Indi-
ana. H&F threw a party on the occasion of the Indianapolis 500 race,
where Stockdale and Bernstein, through a third party, approached
Michael Helish about purchasing marijuana. They approached him
because they believed Helish “could move a lot for us.”* Helish was inter-
ested. Bernstein eventually shipped 5,500 pounds of marijuana to Hel-
ish through a third party in Carmel, Indiana. Helish provided $100,000
in front money, and made weekly payments thereafter of several hun-
dred thousand dollars each. In total, Helish paid approximately $1.5 mil-
lion for the marijuana.

Helish was ultimately caught and charged with conspiring with
the H&F organization to possess marijuana with intent to distribute. He
was convicted at trial, fined, and sentenced to 14 years in prison.”> On
appeal, Helish argued that, while there is ample evidence to show he
purchased marijuana from the H&F organization, there is no evidence
of his participation in their conspiracy to distribute drugs. In essence,
he claimed to be a “buyer” and not part of the H&F distribution con-
spiracy.

The U.S. Court of Appeals delineated how the law distinguishes mere
customers of illegal goods from members of the conspiracy that provide
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those goods. To prove membership in a conspiracy, the government must
“present sufficient evidence to demonstrate that the defendant knew of
the conspiracy and that he intended to join and associate himself with
its criminal design and purpose.”* Although it is clear that “merely pur-
chasing drugs or other property from a conspiracy, standing alone,
can never establish membership in a conspiracy,” a person who buys
from a conspiracy “for resale is a member of the conspiracy if he at least
knows its general aims.””> The Court makes it plain that a mere consumer
of illegal goods does not automatically become part of a conspiracy. Par-
ticipation is only inferred if there is evidence he or she knew of the con-
spiracy and participated voluntarily in it. As the Court concluded,
“Helish dealt continuously with [the H&F organization]. His purchases
were not discreet transactions requiring limited contact with the con-
spiracy; rather they required an ongoing relationship that soured only
when Helish failed to move the marijuana fast enough to satisfy Bern-
stein.”® The Court of Appeals upheld Helish’s conviction for conspiracy,
pointing to two important aspects of conspiracy: no formal agreement
is required among the co-conspirators, and participation need be only
slight for liability. Although Helish did not participate in running the
H&F organization, his ongoing purchases furthered its illegal objectives,
rendering him liable for conspiracy.

A question arises when the agreement required for conspiracy does
not accomplish the planned crime. For example, police stopped a
truck in Nevada and found a large stash of illegal drugs. The truck driv-
ers agreed to take the truck to its destination under police surveil-
lance, so that the police could catch their co-conspirators. After the
co-conspirators were caught, in what now was a police undercover sting
operation, they claimed they should not be convicted, because the
interruption of the conspiracy by police in Nevada made it impossible
for the conspiracy to accomplish its goal of drug distribution. The U.S.
Supreme Court held, however, that the criminal agreement inherent in
conspiracy “is a distinct evil” that is punishable whether or not the crime
planned ever takes place.’

Can a Single Cocaine Transaction
Be Linked to a Conspiracy?

Another important part of the crime of conspiracy is how inde-
pendent acts can be linked together as part of a single conspiracy.
That is to say, a complete conspiracy need not be planned at the outset;
the conspiracy can evolve through the independent activity of per-
sons engaged toward a common criminal purpose. The links among
those involved in illegal drug distribution, for example, often involve
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loose connections among the producers, transporters, sellers, and buy-
ers, but they can be prosecuted together as a single conspiracy engaged
in a common criminal scheme. Consider the case below.

An FBI informant, Clarence Greathouse, agreed to provide Angelo
Lonardo, an alleged organized crime figure, with cocaine to be sold by
“people” chosen by Lonardo. Equipped with a body recorder, Greathouse
met with Lonardo to arrange the sale. Greathouse demanded one-half
of the money before delivery, and he asked that each of Lonardo’s peo-
ple purchase at least one-quarter kilogram of cocaine. Lonardo agreed.

Two weeks later, when the cocaine arrived, Lonardo wanted
Greathouse to speak with “his friend” on the telephone. The “friend” was
William Bourjaily who asked questions about payment and the quality
of the cocaine. Lonardo subsequently told Greathouse to park his car
behind the Hilton Hotel in Cleveland, Ohio and meet him in the lobby.
Greathouse followed the instructions and had four one-quarter kilogram
bags of cocaine in a Sheraton laundry bag in the car. Greathouse entered
the Hilton, while two FBI agents remained on surveillance in the park-
ing lot.

The FBI agents spotted William Bourjaily driving around the parking
lot and examining various parked cars. Inside the hotel, Greathouse gave
his car keys to Lonardo, who walked to Greathouse’s car. Lonardo
removed the cocaine from under the seat and handed it to Bourjaily, who
was still in his car.

The FBI agents immediately arrested Bourjaily and Lonardo and
recovered the cocaine from Bourjaily’s car. Under the passenger seat they
found a leather bag containing nearly $20,000 in cash with a receipt
made out to Bourjaily. They found another $2,000 in the glove com-
partment.®

Bourjaily was convicted at trial for conspiracy to distribute cocaine.
He appealed, arguing the evidence was insufficient to prove his par-
ticipation in a conspiracy beyond a reasonable doubt. The U.S. Court of
Appeals acknowledged the government’s burden of proof.

For conviction, Bourjaily must have been shown to have
agreed to participate in what he knew to be a joint venture to
achieve a common goal. However, an actual agreement need
not be proved. Drug distribution conspiracies are often “chain”
conspiracies such that agreement can be inferred from the
interdependence of the enterprise.’

The Court found that a jury could rationally conclude that Bourjaily was
a willful member of a conspiracy to distribute cocaine. This was sup-
ported by the facts that “Bourjaily took the cocaine from Lonardo” in the
parking lot, Lonardo referred to Bourjaily as “his friend,” and the large
volume of narcotics involved “creates an inference of conspiracy.” Fur-
thermore, Bourjaily’s contention that he did not know the substance in
his car was cocaine “is meritless in light of the money found in his car,
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Critical Thinking Exercise 2.1

The Case of Babies and Cocaine Smuggling

Mothers recruited from Chicago’s impoverished Englewood neigh-
borhood were charged with “renting” their infants to women who
would then fly with them on international plane trips. These women
couriers made at least 34 smuggling trips to Panama and Jamaica
using 20 different infants. The women were given baby formula cans
that contained liquid cocaine. It is alleged that smugglers punched holes
in the baby formula cans, drained the formula, and then used syringes
to fill them with liquid cocaine. In some cases, cocaine also was
placed in rum bottles or concealed in suitcase handles. The women
with infants would then return to Chicago or New York with the
drugs, which were distributed by others.

Among the 35 people charged in this smuggling scheme were the
parents who “rented” their babies for short periods in exchange for
money. The parents knew little of the smuggling scheme and basically
saw their role merely as “loaning” their babies in an effort to get some
needed money.

Critical Thinking Questions

1. Should the parents of the infants be charged as participants
in the drug smuggling conspiracy? Explain.

2. What elements of conspiracy would you use to argue
both for and against the parents’ conviction?

Source: Tammy Weber, “35 Tagged in Formula Drug Scheme,” Associated Press,
(December 14, 2001).

Lonardo’s statements, and the phone call Greathouse had with Lonardo’s
‘friend’ 10

As this case makes clear, a conspiracy is an agreement (written, oral,
or tacit) between two or more persons to commit a criminal act. If a per-
son conspires with his associates to sell narcotics, for example, it is also
possible to be convicted of both conspiracy (i.e., the agreement to sell
narcotics) and the drug offenses (i.e., the possession and sale of them).



CHAPTER 2 ¢ CHARACTERISTIC ORGANIZED CRIMES I

How Much Is Required beyond a Criminal Agreement?

An interesting aspect of conspiracy is how it distinguishes between
thinking about a crime, and actually going through with committing
a crime. If two friends sit in a room and say, “that guy should be shot!,”
do we have a conspiracy? The answer is no, but if one of the two
friends then drew a map diagramming how such a shooting could
occur, would that be sufficient for liability? What if one of them went
out and bought a gun? The issue, therefore, is that conspiracy punishes
a person for “planning” with another a criminal offense, but the law can-
not punish mere thought. An actual act, or actus reus, must occur to be
held liable for any crime, because the law punishes actions and not
thoughts.

Virtually all conspiracy statutes on the state and federal level (an
exception is a federal drug conspiracy) contain a phrase that a con-
spirator must perform “any act to effect the object of the conspiracy”
in addition to planning.!' The purpose of requiring an overt action in
addition to the planning is to make clear the intention of carrying out
the conspiracy, even if it never occurs. This distinguishes, for the pur-
poses of punishment, idle talk from a true criminal design.

In a landmark case, the U.S. Supreme Court assessed the validity of
a drug conspiracy conviction in an Alaskan drug case. Lee Shabani
entered into a drug distribution scheme with his girlfriend, her family,
and others. Shabani brought cocaine from California to Anchorage,
and his girlfriend and an associate sold the drugs, primarily to her rel-
atives. An FBI agent purchased some of these drugs in an undercover
operation, and Shabani’s girlfriend agreed to cooperate with the pros-
ecution.'?

Shabani stood trial alone for conspiracy to distribute cocaine. He was
convicted at trial and sentenced to 13 years in prison. He argued that
an “overt act in furtherance of the conspiracy” is an essential element
of the offense, and that the judge failed to instruct the jury of this fact.
This is significant because Shabani claimed at trial that there was no
direct evidence linking him to any of the drug sales.'?

The U.S. Court of Appeals reversed his conviction and remanded his
case for a new trial, agreeing that the trial judge should have told the jury
about the need to find an overt act in furtherance of the conspiracy.
The U.S. Supreme Court agreed to hear this case due to differences in
interpretation of the federal drug conspiracy law among the circuits of
the U.S. Court of Appeals.

However, he U.S. Supreme Court reinstated Shabani’s conviction. In
examining the federal drug conspiracy statute, it was found to prohibit:

Any person who attempts or conspires to commit any offense
defined in this title is punishable by imprisonment or fine or
both which may not exceed the maximum punishment pre-
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scribed for the offense, the commission of which was the
object of the attempt or conspiracy.'®

The language of this statute does not specifically require an overt act in
furtherance of the conspiracy. The Supreme Court noted that other fed-
eral conspiracy statutes, including the Organized Crime Control Act, do
require an overt act for a conspiracy conviction.!® Because Congress
included the requirement of an overt act in these other federal con-
spiracy statutes, the U.S. Supreme Court inferred that “Congress appears
to have made the choice quite deliberately” in omitting the act require-
ment from the drug conspiracy statute.'” In responding to Shabani’s
appeal, the Court recognized that the law of conspiracy “does not pun-
ish mere thought; the criminal agreement itself is the actus reus.”'® The
federal drug conspiracy statute is an exception to the law of conspiracy
and does not require an overt act as a necessary element, but most other
federal and state conspiracy statutes require such an act in furtherance
of the conspiracy’s objectives.

Can One Withdraw from a Conspiracy
by Simply Walking Away?

Organized crime poses many unique problems. One of them is
when leaders of conspiracies help to plan crimes, but then lower-level
figures actually carry them out. The law of conspiracy aims to punish
this higher-level planning by making it difficult to “wash your hands” of
involvement in a criminal scheme by simply avoiding involvement in the
ultimate crime itself.

In an interesting case, William Wemette was the owner of an adult
video store in Chicago. Wemette and his partner paid a “street tax” to
members of the Chicago “Outfit,” an organized crime group, for 15
years. Wemette paid this tax to protect himself and his business from
harm. When he was having financial problems with his business, the
“street tax” collector said “if he did not pay the tax,” his business would
be shut down perhaps by “an accident or a fire”!” Wemette complained
to other organized crime figures, and he was told to speak with Frank
Schweihs, who had a reputation for violence. Schweihs arranged for a
new collector, Anthony Daddino, to begin collecting the “street tax” pay-
ments. Daddino collected $1,100 per month from Wemette until
Wemette refused to deal with Daddino any longer.

Wemette ultimately contacted the FBI, when he could no longer meet
the burden of the payments, and agreed to record his conversations with
Daddino and Schweihs. After several months of audio and video record-
ings of these conversations, both Daddino and Schweihs were indicted
and convicted of conspiracy and extortion.
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Daddino argued on appeal that he withdrew from the conspiracy,
and his conviction should be overturned. He said that Wemette told him
at one point not to come to his place anymore. Daddino responded,
“Okay, buddy,” and he never saw Wemette again.** Schweihs found
someone else to collect payments after this exchange.

The legal issue is whether this action is sufficient to withdraw from
the extortion conspiracy. The U.S. Court of Appeals noted that, “with-
drawal requires more than a mere cessation of activity on the part of the
defendant; it requires some affirmative action which . . . defeats the pur-
pose of the conspiracy.”?! As the Court had said in an earlier case, “You
do not absolve yourself of guilt by walking away from a ticking bomb.”??

The Court of Appeals concluded in this case:

Daddino walked away from a ticking bomb. There was no
evidence to show that Daddino was no longer associated with
Schweihs or the “Outfit.” Without evidence of some affirmative
action by Daddino, Daddino could continue silently to endorse
the extortion plan although he had been relieved of the duty
to participate physically by collecting the “street tax” pay-
ments.?

Effective withdrawal from a conspiracy requires proof of an “affirmative
action” by the defendant that works to defeat the conspiracy. Absent such
proof, the defendant has not effectively withdrawn. Daddino’s appeal
was denied.

The reason why the law is so stringent about withdrawal from a con-
spiracy is because the object of the conspiracy need not be completed
for a conviction. Therefore, if one merely walks away, after being
involved in the planning of a crime, something more is needed to
absolve one of responsibility for that crime. Otherwise, lower-level
criminals who carried out conspiracies would be punished, and the
higher-ups involved in the planning could escape prosecution, despite
their significant role.

Summarizing the Important Elements of Conspiracy

The most important elements of the crime of conspiracy are of
five types. They include: the nature of the agreement, extent of par-
ticipation, overt acts, voluntariness, and withdrawal. These are sum-
marized in Table 2.2.
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Table 2.2
Elements of Conspiracy

Legal Aspects of Conspiracy

1 - Two or more people are needed, although no formal agreement is required,
and the goal of the conspiracy need not be accomplished.

2 - Participation need be only slight with reasonable knowledge of the con-
spiracy’s existence, although mere presence by itself is insufficient for liability.

3 - An overt act in furtherance of the conspiracy is usually required for liability.

4 - Voluntary participation is required, and a person is liable for the acts of co-
conspirators.

5 - Effective withdrawal from a conspiracy requires an act to either defeat or
disavow the purposes of the conspiracy.

As Table 2.2 illustrates, liability for conspiracy generally requires a
voluntary agreement between two or more people, the parties do not
have to be involved extensively with the conspiracy, withdrawal is not
accomplished without actions to defeat the conspiracy, and an overt act
in furtherance of the conspiracy is usually required. It can be seen
that the crime of conspiracy lies at the heart of organized crime, due to
its goal of punishment for those who organize to commit a crime.

Critical Thinking Exercise 2.2

The scenario that follows describes an actual fact situation, where
the courts had to determine whether or not the law of conspiracy
applied. Resolution of this scenario requires proper application of the
legal principles discussed above.

The Case of Murder for Hire

Garcia was a drug dealer. He was arrested by the Drug Enforcement
Administration in Houston, and cooperated with police officials in
exchange for leniency. Information provided by Garcia led to the sub-
sequent arrest of Antonio for cocaine distribution. Antonio believed
Garcia was responsible for his arrest.

An acquaintance of Antonio, named Eugenio, called a friend who
had moved to Chicago. This friend, Cabello, was given money to fly to
Houston because his help was needed to solve “some problems.”
Once in Houston, Eugenio offered Cabello $5,000 and gave him a
.357 magnum to kill Garcia. Cabello made three unsuccessful attempts
to find Garcia’s house, and he returned to tell Eugenio.
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Critical Thinking Exercise 2.2, continued

Eugenio told Cabello he would call his brother-in-law, Hector, to
find out where Garcia lived. Eugenio obtained the directions and
gave them to Cabello. Cabello left to find Garcia, but still could not find
the house. Eugenio called Hector again for more precise directions.

Cabello ultimately found Garcia, and shot him six times, killing him.
As Cabello left the murder scene, he ran a stop sign. A sheriff’s deputy
pulled him over, found the gun, and realized from the smell that it has
been fired recently. Cabello was ultimately indicted for murder.

Critical Thinking Questions

1. If the money and gun given to Cabello were provided by
Antonio, can Eugenio be held liable for conspiracy to
commit murder?

2. If Cabello did not know that Garcia was a witness in a fed-
eral case, how would this affect his liability for murder?

3. Can Cabello also be charged with conspiracy, given the
facts above?

4. Under what circumstances can Hector be held liable for
conspiracy to murder Garcia?

Provision of Illicit Goods: Drugs and Stolen Property

A second category of organized crimes involves the provision of illicit
goods. The two most common examples are illicit drugs and stolen prop-
erty. The term “provision” suggests organization and, as a result, most
of the offenses in this category also involve the crime of conspiracy. A
person who steals a CD-player from a car possesses stolen property. Until
that person sells that property, or otherwise organizes to receive or dis-
tribute it, it cannot be considered part of organized crime. Therefore,
the provision of illicit goods is marked by the crime of conspiracy,
due to the need for two or more individuals to engage in this offense on
a systematic basis. Several actual cases serve to illustrate the precise
nature of these crimes.

Drugs: Liability for the Conduct of Others?

Drugs have long been associated with organized crime. To establish
a complete drug trafficking case, it is necessary to identify the source
(possessor and/or manufacturer), its method of distribution, and its ulti-
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mate arrival to buyers. Identifying the source and method of distribu-
tion are the most significant in making organized crime cases, but they
also are the most difficult elements to prove in the provision of illicit
narcotics. Consider the case of Yonatan Teffera.

Teffera and Thomas Cobb disembarked from a Greyhound Bus that
had traveled from New York City to Washington, D.C. An FBI agent and
detective were working together, and they suspected Teffera and Cobb
may be carrying drugs. The detective saw Teffera standing alone,
approached him, and identified himself. Teffera gave a false name, and
said he was traveling alone. A consensual search of Teffera’s person
revealed no illegal substances.

After he left, the detective noticed that Cobb had joined Teffera in
a cab. The detective approached the cab and identified himself. Cobb
said he had not been on the bus, but had picked up his “buddy” Teffera.
Cobb agreed to be searched, and the detective found a large plastic bag
hidden in the crotch of Cobb’s pants that contained chunks of rock
cocaine.? Cobb was arrested and handcuffed, while Teffera argued, “I
don’t know him.” Teffera was also arrested, and a search found two pho-
tos of Teffera and Cobb together and two consecutively numbered bus
tickets (later found to be paid for in cash by one person).

Both Cobb and Teffera were tried for possession of cocaine base with
intent to distribute. Expert police testimony at trial linked Cobb and Tef-
fera together in a drug scheme, although Teffera had no drugs in his pos-
session. According to this testimony, the person not carrying the drugs:

1. Protects the “mule” (the person carrying the drugs) from
being robbed;

2. Ensures the mule does not abscond with the drugs; and

3. Diverts police attention from the mule.?

Cobb and Teffera were convicted at trial. Teffera appealed, arguing
that there was insufficient evidence to show beyond a reasonable
doubt that he was guilty of possession with intent to distribute the
cocaine in Cobb’s pants. The U.S. Court of Appeals delineated the stan-
dard for overturning a jury verdict for insufficient evidence:

1. Viewing the evidence in the light most favorable to the
government, could any rational trier of fact have found the
essential elements of the crime beyond a reasonable doubt;

2. The government’s evidence need not exclude all reason-
able hypotheses of innocence or lead inexorably to the con-
clusion that the defendant is guilty; and

3. No distinction is made between direct and circumstantial
evidence in evaluating the government’s proof.?
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This is clearly a “daunting” burden for a defendant to have a conviction
reversed on these grounds. The question is whether Teffera, found to pos-
sess no drugs, could be found guilty of at least aiding and abetting
Cobb.

To prove a person aided and abetted the possession of illegal nar-
cotics, the government does not have to show that person ever “phys-
ically possessed” or controlled the movement of the drugs. Instead, the
government must demonstrate only “sufficient knowledge and partic-
ipation to indicate [the person] knowingly and willfully participated in
the offense” in an effort to make it succeed.?”

The government attempted to meet its burden of proof in this case
by noting the bus tickets, photos, Teffera’s use of a false name, false state-
ments regarding whether he was alone and his destination, and the
expert testimony about drug courier methods. The U.S. Court of Appeals
reviewed this evidence and concluded, “the government’s aiding and
abetting theory runs into rough sledding from the outset.”*®

First, the government produced “no direct evidence” that Teffera
knew that Cobb possessed the cocaine hidden in his clothes. Secondly,
the government’s inference that Teffera’s false responses to their ques-
tions circumstantially proved his link to Cobb, could also be used to
argue the reverse position. Rather than lying to mislead police regard-
ing a drug conspiracy, Teffera may have lied to disassociate himself
from Cobb, if he knew that Cobb was frequently in trouble and may be
involved in some current illegal activity. Therefore, Teffera’s lies could
be used to indicate either involvement in a conspiracy or a true attempt
to disassociate himself from Cobb.

The prosecution had the burden to show that Teffera not only
knew about Cobb’s transportation of drugs, but also actually partici-
pated in Cobb’s avoiding detection. The Court of Appeals concluded,
“this the government has utterly failed to do.”? The Court found that Tef-
fera’s movements in the bus station “are perfectly consistent with inno-
cence and raise no inference that he was a lookout: He got off a bus with
a friend, went to get a cab while the friend stopped to pick up a snack,
and then met up with the friend again to leave.”?° Simply stated, “the gov-
ernment’s problem” in meeting the burden of proof in this case is that
Teffera’s “misstatements are at least equally consistent with other plau-
sible hypotheses.”®' Even given the expert testimony about drug “mules,”
the government needed more than this theory alone to link it to Teffera.
Teffera’s attempt to distance himself from Cobb “is just as consonant with
an innocent person’s fear of being associated with a guilty person as it
is with an intent to help Cobb get out of the station undetected.”*?

In conclusion, the Court of Appeals stated:

While we recognize that the government’s proof need not
be so certain as to exclude all inferences of innocence, in a case
where the government’s overall evidence of guilt is so thin, the
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alternate hypotheses consistent with innocence become suf-
ficiently strong that they must be deemed to instill a reason-
able doubt in our hypothetical juror. Even looking at the
government’s evidence in the most favorable light, we think
that line has been crossed here.?

The Court reversed the conviction of Teffera. Although Cobb’s guilt is
clear by virtue of his transportation and possession of cocaine, the
government did not demonstrate effectively any knowledge or bebhav-
iors on Teffera’s part that directly or circumstantially made him part of
the scheme. In a case like this, the government would have to show that
Teffera somehow shared in the control of the drugs, actively took
measures to protect them (more than meeting a mule-protector profile),
or had other evidence to show Teffera’s role in planning, advancing, or
being aware of the illegal drug transportation.

This case demonstrates that significant drug cases can be difficult
to prove. Proving a street-level sale poses only the problem of direct
observation. To prove the existence of a drug distribution conspiracy,
significantly more is required. Evidence of planning of the scheme,
movement of the drugs, and locating their source are all difficult to do,
but are required to prove organized drug conspiracies. They often
require long-term surveillance, undercover police work, and other
methods that incur large expenditures of police resources. It is possi-
ble in the case above, for example, that further observation of the
defendant could have linked him to an ultimate drug transaction. Ongo-
ing police training regarding the legal requirements for proving drug con-
spiracies is as necessary as is a willingness to devote adequate time and
resources to establishing the existence of significant cases.

Stolen Property: I Didn’t Know It Was Stolen!

The sale, possession, and distribution of stolen property is rampant
in American society and around the world. Even otherwise “law-abiding”
citizens often have no qualms in obtaining a “hot” stereo, tape player,
jewelry, or other merchandise at incredibly low prices “that happened
to fall off a truck.” The problem, of course, is that people do not spend
much time considering precisely how the prices got so low. When the
property is stolen, any price becomes a profit, because nothing was paid
to manufacture or distribute the product in the first place. How this
relates to organized crime is important. Understanding the public’s
willingness to purchase merchandise with “no questions asked,” illicit
entrepreneurs emerge to cater to that market. Therefore, many people
attempt to make a living buying, trading, and in some cases hijacking
stolen property in order to make a fast, but illegal, profit. The market
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for stolen property has supported a number of infamous organized
crime figures .34

In legal terms, the primary issue that arises in these organized
crime cases is knowledge that the property was indeed stolen. Most
stolen property statutes require “knowing” that the property is stolen
as element of the offense. This requirement prevents prosecution of
those who unknowingly or mistakenly come into contact with stolen
property. An interesting example is provided by the case of Peter Rosa
in Brooklyn.

Rosa met with David Maniquis at a Brooklyn restaurant on several
occasions. Maniquis was introduced through a third party as a source
of stolen silver. Over the course of several meetings at the restaurant,
Rosa agreed to buy 50 100-ounce bars of silver from Maniquis, after being
told the source was a man about to retire from a silver company and
being shown a sample of the merchandise. Although he expressed con-
cern that the source, if caught, would turn them in, Rosa agreed to the
sale.?

Rosa also discussed the possible sale of “warm” watches. Maniquis
offered a list of watches he had for sale at prices about 20 percent of their
actual value.*® At a subsequent meeting he bought jewelry from Maniquis
for 10 to 20 percent of its value. Rosa said at that time, “[T]hey’re not
gonna put us in jail unless [Maniquis] is wired.”*’

As it turns out, Maniquis was wired, and his conversations with Rosa
were recorded. Rosa was convicted of conspiring to receive stolen
property. He was sentenced to more than four years in prison to be fol-
lowed by three years of supervised release.®

Rosa appealed his conviction arguing, among other things, that
the government did not prove that he knew the goods were stolen. With-
out such knowledge, he cannot be convicted of this crime, because the
mental state (or mens rea) required under federal law is that whoever
receives stolen goods must “know the same to have been stolen.”*®

The U.S. Court of Appeals found “the proof was ample” of Rosa’s
knowledge he was dealing in stolen property. This proof included his
remarks about the source of the silver possibly betraying them to the
authorities, his statement about being in trouble if Maniquis was wired,
the discussion of “warm” watches, and the price lists supplied by
Maniquis which showed the property’s sale price to be only 10 to 20 per-
cent of its actual value. These statements, together with the “disparity
between stated value and asking price was so great as to create the infer-
ence that Rosa and his co-conspirators surely believed they were deal-
ing with stolen goods.”*°

In stolen property cases, therefore, the burden is on the prosecution
to show the defendant’s knowledge that the property was stolen. The
prices of the merchandise, remarks by the defendant, and other cir-
cumstantial evidence can be used to demonstrate this knowledge.
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Critical Thinking Exercise 2.3

The scenario that follows describes an actual fact situation, where
the courts had to determine whether or not the laws involving stolen
property applied. Resolution of this scenario requires proper appli-
cation of the legal principles discussed in this chapter.

The Case of a Very Good Deal on Carpet

Bill Kunkle was a truck driver for a carpet company. He was
assigned to transport a load of carpet from Georgia to California.

He decided during his trip that he was not being paid enough. He
started drinking, and resolved to sell the carpet he was carrying in the
truck. He sold two rolls to the manager of a truck stop in Oklahoma
City. He then stopped at Earl’s Bar in Amarillo, Texas and told some
patrons that he had carpet for sale. An owner of a carpet store was in
the bar and expressed interest.

Kunkle asked the carpet store owner if he was with the police, and
the owner said, “no.” Kunkle also stated that he was not with the
police and that the carpet was not stolen. Kunkle then accepted an
offer of $17,500 for the entire load.

After a gambling and cocaine-buying binge, and the report of an
abandoned truck at Earl’s Bar, authorities contacted Kunkle’s employ-
ers and obtained numbers located on the backs of the missing carpet
rolls. They were found in the carpet store in Amarillo, Texas.

Critical Thinking Questions

1. Kunkle had lawful possession of the carpet in his truck. At
what point did it become “stolen” property?

2. The carpet store owner in Texas asked Kunkle if the car-
pet was stolen, and he said it wasn’t. Can the carpet store
owner be held liable for receiving stolen property?

3. The carpet store owner paid $17,500 for the carpet. How
does this protect him from charges of receiving stolen

property?

4. Can Kunkle and the carpet store owner be held liable for
conspiracy?

In a case in Harrisburg, Pennsylvania, Ben Renfro Stuart was con-
victed of receiving stolen government property for his involvement in
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the purchase of more than 100 stolen savings bonds with a face value
of $1,000 each. The scheme would pay him 20 cents on the dollar.*!

Evidence at trial determined that a codefendant gave Stuart a pack-
age of bonds wrapped in newspaper and told him to wait at the other
end of a hotel parking lot. Stuart was then given instructions by radio
to deliver the package and leave, earning $2,000 for this task and for
another delivery. As the U.S. Court of Appeals declared, “for this mini-
mal amount of work . . . a jury could well find that Stuart either knew
the bonds were stolen or deliberately closed his eyes to that fact.”#?

Most states punish stolen property offenders according to the value
of the property involved. In an interesting twist, Stuart argued on
appeal that his participation in the scheme netted him $2,000, making
that the criterion for determining his sentence. The Court of Appeals
determined, however, that under federal sentencing guidelines (and the
law in most states) “the loss is the fair market value of the particular prop-
erty at issue.” Therefore, Stuart was punished based on the full $129,000
face value of the bonds recovered, rather than on the $2,000 he made
for delivering them.

The provision of illicit goods, such as drugs and stolen property, pro-
vides income to support organized crime. This property is often obtained
illegally or at incredibly low prices, and then is sold to people who do
not show concern about its source or legality. The huge profits that result
are demonstrated in the cases just discussed. In this way, otherwise “law-
abiding” citizens support organized crime activity in a direct way.

Provision of Illicit Services:
Gambling, Loansharking, and Sex

The unlawful counterpart to the provision of illicit goods is the pro-
vision of illicit services. Like illicit goods, these offenses provide illicit
products that are in public demand. In fact, it is the public demand that
makes this illicit marketplace possible. Gambling, loansharking, and sex
for money are the three most common forms of illicit services provided
by organized crime.

The Unique Problem of Gambling: The Oldest Vice

Crimes associated with gambling pose unique problems in con-
temporary America, as most states have now legalized at least some forms
of gambling. They have done so as a revenue measure, although there
continues to be debate regarding its desirability as a government-spon-
sored enterprise. This debate is not new.
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Gambling can be traced
back to the beginnings of
recorded history. From the very
beginning, however, it has been
viewed alternately as a moral
weakness, a crime, or simple
recreation. Given the moral
repugnance associated with
gambling for the bulk of its his-
tory, combined with its endur-
ing popularity, gambling is truly
the oldest vice.

Gambling can be defined as

Patrons play slot machines at Lincoln Park racetrack in Lincoln, ~$aMME€S of chance, where luck
Rhode Island. Slot machines are the most popular form of determines the outcome more

gambling in casinos, and they generate the most revenue. (AP than skill. Mention of gambling

Photo/Chitose Suzuki)

can be traced to very early his-
tory. For example, the Bible pro-
vides an account following the crucifixion of Jesus, where four soldiers
each wanted Jesus’ robe. They resolved the dispute saying, “Let’s not tear
it; let’s throw dice to see who will get it.” This story is recounted in three
separate books of the New Testament.*?

Gambling appeared to be popular among Native Americans from
early historical accounts. The Onondaga Indians of New York were
known to wager their possessions using dice. The Iroquois also played
a version of dice.* The Narragansett Indians of Rhode Island and Chu-
mash in the Northwest “often gambled for days” in games where “the
worldly goods of entire tribes might change hands.”*

Whereas Indians were known to gamble with dice, or bet on the out-
come of sporting contests, early American colonists were most familiar
with lotteries (i.e., the sale of many lots, chances, or numbers and a few
are selected for a prize). In the early 1600s, the Virginia Company of Lon-
don experienced financial problems in starting a plantation in Virginia.
Given the success of European lotteries, the Virginia Company was
given permission to conduct lottery drawings in England (to fund plan-
tations in Virginia). Interestingly, while the Virginia Company attempted
to push lottery sales in England, it was attempting to reduce gambling
back in Virginia. Reports of “gaming, idleness, and vice” were ram-
pant, and anti-gambling ordinances became part of Jamestown’s initial
legal code. The codes were ineffective in preventing the popularity of
gambling.

This peculiar dichotomy where gambling was encouraged for one
purpose (public funding), but seen as dissolute for another (recre-
ation), provides an early illustration of the vacillation in attitudes
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towards gambling throughout history. The Puritans of Massachusetts
were widely known for their opposition to gambling on moral grounds.
They saw gambling as “an appearance of evil” and therefore irreli-
gious.?” Like Virginia, though, Massachusetts and other colonies passed
laws in an effort to limit or prohibit gambling, but gambling (especially
card and dice games) continued in spite of the laws.*® Nevertheless,
when funds were needed for public works during the early 1700s (e.g.,
schools and roads), many Northeastern colonies started lotteries to
raise the required funds. This provides another example of how gambling
has been viewed as either a vice or a virtue, depending on how the prof-
its are diverted (i.e., for pleasure or for public works).

Most lotteries were private enterprises, but as they grew the colonies
sought to regulate them “motivated by a familiar combination of pater-
nalism and self-interest.”* By 1750 most states prohibited lotteries that
operated without state authorization. The ability of lotteries to raise
money, especially among a public outraged by taxation, increased their
popularity. In fact, most of the Ivy League colleges were first endowed
with funds from lotteries. By 1800, there were approximately 2,000
authorized lotteries in existence that grew in size and scope.’ In addi-
tion, brokers were being used to run lotteries for a percentage of the
profits.

Horse-racing, cards, and dice games were also popular from colonial
times. These games were somewhat more limiting than lotteries, due to
the fact that fewer people were able to participate in the same race or
game by their local nature. This is in contrast to lotteries which involved
entire towns, states, and the nation on several occasions. Like lotteries,
these other forms of gambling were viewed with the same measure of
alternating acceptance and rejection. Many early colonies and states had
prohibitions against horse-racing, card, and dice games, but their gen-
eral popularity led to widespread disregard of the law.>!

The allure of gambling has always attracted a disproportionate
number of those who are relatively poor for obvious reasons: this is the
group who most needs a change in luck, and gambling offers the pos-
sibility of an immediate and dramatic change, however slight the odds.
Nevertheless, gamblers historically have come from all walks of life. Gam-
bling among the clergy, for example, apparently resulted in a Virginia
law in the 1600s that stated, “Ministers shall not give themselves to
excess in drinking or yette spend their time idelie by day or by night,
playing at dice, cards or any unlawful game.”>* Undergraduates at Har-
vard played cards unremittingly, ultimately leading to a heavy fine of five
shillings if caught. Servants and minors caught gambling with cards in
Massachusetts were to be “publicly whipt.”>?

Like the drinking of alcoholic beverages, gambling was widely crit-
icized in public but privately enjoyed as a form of recreation or social
intercourse. Unlike drinking, however, gambling could be employed for
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socially constructive purposes (e.g., lotteries to build roads), whereas
drinking, prostitution, and narcotics had no redeeming social value. The
fact that gambling can be used for social benefits distinguishes it from
the other vices. Nevertheless, it did not prevent criticism of those who
gambled for recreational purposes. Thomas Jefferson publicly argued that
“gaming corrupts our disposition,” but privately, he gambled. In fact,
while he was composing the Declaration of Independence, he made
notations in his personal log about winning and losing at backgammon,
cards, and bingo.>* In a similar vein, Benjamin Franklin manufactured
playing cards.

Gambling as Vice or Recreation?

The tremendous popularity of gambling in all its forms ultimately
contributed to its continuing image as a vice, rather than as a form of
recreation. The huge interest and participation in lotteries, cards, dice,
and horse racing resulted in the commercialization of these enter-
prises. Gambling halls, casinos, lottery brokers, and professional gam-
blers resulted in a growing number of reported instances of fixed
games and races, marked cards, loaded dice, dishonest players and
operators. The negative public reaction to these reports led to a series
of reforms in the mid 1800s that changed the image of gambling. There
was less confidence that gambling could be carried out honestly, lead-
ing to the prohibition of gambling in many places. This image of gam-
bling as having questionable moral or legal standing continued for
more than a century.”

There was a great deal of evidence on which the public’s growing
distrust of gambling was based. Lottery scandals in New York, Penn-
sylvania, Boston, and elsewhere found instances where $400,000 was
collected and no prizes were awarded. One million dollars of fictitious
tickets were sold. A lottery broker took $10 million in expenses for a lot-
tery that totaled only $16 million in receipts.>®

Horse racing suffered from similar scandals. The rise of bookmakers
contributed to a concern over profit, rather than thoroughbred breed-
ing. A few documented instances of fixed races were enough to shift pub-
lic opinion to believe that horse racing was a dishonest enterprise.”” To
some extent, this belief continues today.

Cards, dice, and casino games were changed in the public’s eye
beginning in 1835. In Vicksburg, Mississippi, several professional gam-
blers and saloon operators were implicated in a political conspiracy. This
resulted, although circuitously, in an anti-gambling wave of reform that
swept through many parts of the United States. Ironically, it was this
reform movement that most directly led to the rise of organized crime
involved in gambling. In New York, for example, the editor of the New
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York Tribune, Horace Greeley, joined with businessmen to form the New
York Association for the Suppression of Gambling whose purpose was
to “pluck the victim from the gambler’s crutches.” After a significant lob-
bying effort, New York State passed several anti-gambling laws in 1851
which supporters argued, “if faithfully enforced would close every
gambling hall within the state.”*® Some commercial gaming enterprises
were closed, but “many moved underground and operated by bribing
law enforcement officials.”>® Hence, the beginnings of organized crime
involvement in gambling can be characterized as the result of a successful
campaign by reformers to prohibit gaming enterprises.

Another example is provided by changes in the legal status of lot-
teries. By the late 1800s, most states had banned lotteries. Policy games
(or “numbers”) were invented to satisfy those who remained inter-
ested in the game after its prohibition. Numbers originally were picked
by spinning a wheel, and later became more objective (and less prone
to manipulation), using such numbers as the total handle for the day at
the racetrack, baseball scores, cattle and customs receipts, or other com-
binations of numbers that appear in daily newspapers. Policy was very
attractive to the poor because bets as small as five cents could be
played. Tickets were sold by agents or “runners” who would canvas
neighborhoods collecting bets, receiving 15 percent of their sales in
return. During the 1880s, it was reported that New York City had more
than 700 policy shops, and a cartel operated games in 20 different
cities.®® Policy games were never legalized (except in Louisiana), and they
continue to stay in business by paying for “protection” from arrest. In
New York City, it is estimated that more than one million people purchase
illegal numbers regularly.®!

The growing intolerance for gambling continued into the early
1900s, fueled by both pubic figures and religious leaders. Reform
administrations in Buffalo, Chicago, Cleveland, Denver, Detroit, New
Orleans, New York, Pittsburgh, and San Francisco all raided gambling
operations. Local enforcement efforts prompted a number of states to
go further in prohibiting gambling. By 1910, Arizona, New Mexico,
and Nevada passed laws that even banned card playing at home! Other
states passed laws making it easier to prosecute illegal gaming opera-
tors.®? In fact, the message back then was strikingly similar to the anti-
drug messages of today. Consider this statement in a Methodist church
in Texas in 1909: “Don’t gamble. Don’t play cards. Don’t bet on race
horses. Don’t speculate on wheat. Don’t speculate on the stock
exchange. Don’t throw dice. Don’t shirk honest labor. Don’t be a gam-
bler; once a gambler, always a gambler.”®?

By the 1930s, though, legalized gambling was making a return as a
legal form of recreation (or vice). Horse racing returned through a
pari-mutuel betting system regulated by the state. Although lotteries were
still prohibited, they were re-emerging from one of the same sources of
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their initial prohibition: churches. During the Depression era, churches
turned to bingo and other lottery games as a way to raise funds. Remark-
ably, Florida legalized slot machines during this same period but church
groups successfully lobbied against them, arguing the slot machines were
taking the “nickels and dimes of common laborers.”® The church groups
were eventually able to pressure the state legislature to repeal the law
and prohibit slot machines in 1937. By 1940, it was estimated that
nearly 25 percent of all Americans gambled on church lotteries.®> As New
York Mayor Fiorello LaGuardia observed, “if bingo is unlawful in one
place, it cannot be lawful in another.”*® LaGuardia’s observation regard-
ing the inherent ironies of legal versus illegal gambling remains unre-
solved today. The shifting legal status of gambling today, and the
confusion it causes, becomes clearer, if one examines some recent
cases.

Is Legal Gambling a Constitutionally Protected Right?

By the early 1990s, most states had legalized some form of gambling.
Lotteries are the most popular manifestation of legal gaming, although
casino gambling and betting on sporting contests are legal in more
jurisdictions than ever before.

As legal gaming grows, spurred largely by its ability to generate large
revenues with little investment risk, there has arisen conflict between
jurisdictions with and without legal games. A classic case was that
between North Carolina and Virginia. North Carolina did not a have state-
sponsored lottery, but Virginia did. Edge Broadcasting owned and oper-
ated a radio station in North Carolina, but was very near the
Virginia-North Carolina border. In fact, more than 90 percent of the radio
station’s listeners were in Virginia with the remainder living in nine North
Carolina counties.

The radio station wanted to broadcast Virginia lottery advertisements
due to its large Virginia audience. On the other hand, the radio station
was located in North Carolina where such lotteries were illegal. Should
the radio station be permitted to broadcast the lottery ads?

This debate ended in the U.S. Supreme Court, which considered the
case in light of the First Amendment guarantee of freedom of speech.
The Court concluded that “the Government has a substantial interest in
supporting the policy of non-lottery States, as well as not interfering with
the policy of States that permit lotteries.”®” With regard to the First
Amendment, the Court held that “gambling implicates no constitu-
tionally protected right; rather, it falls into a category of ‘vice’ activity
that could be, and frequently has been, banned altogether.”*

Despite the growing legalization of gambling in a variety of forms,
therefore, there is no constitutional right to gamble, nor do radio sta-
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tions have a right to broadcast advertisements that feature legal gambling
to nongambling states. The U.S. Supreme Court noted that the Consti-
tution “affords a lesser protection to commercial speech,” than to other
forms of expression under the First Amendment, and that federal laws
that prohibit lottery advertising in non-lottery states “directly” serve the
governmental interest in “balancing the interests of lottery and non-lot-
tery States.”® Therefore, legalized gambling continues to be a state
prerogative, and not a constitutional right. States without legal gaming
are protected from the advertisements of other states so inclined in “bal-
ancing” the mutual interests of these states.

What Are the Elements of an
Illegal Gambling Business?

Given the dramatic increase in both the forms and number of states
now involved in legal gaming, it is not always clear what constitutes ille-
gal gambling under current law. An illustrative case is that of John
Murray at the Willow Bar in Somerville, Massachusetts.

The case arose out of an internal investigation of a Customs inspec-
tor, who was believed to own a bar without permission of the U.S. Cus-
toms Service. The Customs Service placed an undercover agent, Janet
Durham, in the bar as a waitress for about four months. Agent Durham
observed that a telephone near a corner bar stool at the rear of the Wil-
low Bar was used to accept bets on dog and horse races. While in her
undercover role as a waitress, Agent Durham observed several people
sit or stand near the corner bar stool, answer the telephone, accept
money from customers, and make notations on small pieces of paper.
These people included John Murray.

Murray was convicted at trial of conducting and conspiring to con-
duct a gambling business. Under federal law, it is necessary that a per-
son “conduct, finance, manage, supervise, direct, or own all or part of
an illegal gambling business.””° First, an illegal business is one that vio-
lates state law. Second, the illegal gambling business must involve five
or more persons. Third, the illegal gambling business must remain “in
substantially continuous operation” for more than 30 days or gross
more than $2,000 in a single day.”' These are the three elements that must
be proven to convict someone of involvement in an illegal gambling busi-
ness under federal law.

On appeal, the U.S. Court of Appeals reversed Murray’s convic-
tion. It found that evidence “shows that, at most, four persons operated
a gambling business out of the corner bar stool of the Willow Bar for a
period in excess of 30 days, and that the identity of those involved fre-
quently changed.””” The prosecution argued that there were others
who participated in the illegal gambling business, increasing the total
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to five or more as required by law. The Court of Appeals disagreed, how-
ever, noting that Agent Durham was inside the Willow Bar for 56 days,
and persons answering the telephone and making notes on paper four
or fewer times during a 56-day period cannot “be said to have partici-
pated in a manner that was necessary or helpful to the gambling busi-
ness for a period in excess of 30 days,” as required by law.”

An illegal gambling business is distinguished from a legal gambling
business, therefore, in its violation of state law where it operates, the
need for meaningful involvement by five or more persons, and the
requirement that it last for more than 30 days or gross more than
$2,000 per day. This federal statute helps to distinguish gambling as a
form of organized crime from gambling that is recreational in nature. This
purpose is made clear in the legislative history of this law where Con-
gress intended it to address “illegal gambling activities of major pro-
portions” in order “to reach only those persons who prey systematically
upon our citizens and whose syndicated operations are so continuous
and so substantial as to be of national concern.””

Is Placing a Bet Sufficient for Involvement
in an Illegal Gambling Enterprise?

The case of John Murray, discussed above, raises the issue, but
does not answer the question, of how much participation is required for
one to be legally culpable for participation in an illegal gambling enter-
prise. Does a single bet suffice? Multiple bets? Is other activity supportive
of the enterprise needed?

Consider the case of Karin Follin. She and four others were convicted
of operating an illegal casino at the Stewart Lodge in Canton, Mississippi.
A police investigator visited the casino eight times in five weeks, and
observed Follin serving drinks, cooking steaks, wiping off kitchen
counters, examining dice, and, on several occasions, taking and placing
bets.”” As noted in the previous section, at least five persons are nec-
essary to constitute an illegal gambling business under federal law.
Follin appealed her conviction arguing that she was only a bettor and,
in that capacity, cannot be held to be part of the illegal business.

The U.S. Court of Appeals agreed that the law prohibits “any degree
of participation in a gambling operation except participation as a mere
bettor.”’® The reason for the exclusion of “mere bettors” from liability
under federal law is “to bring within federal criminal legislation not all
gambling, but only that above a certain minimum level.””” The Court also
admitted there is “no bright line” that can be drawn to establish what
is “necessary or helpful” to a gambling enterprise, as compared to
mere betting. It noted that the extent of participation “depends on the
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facts in a given situation.””® The Court concluded that Follin’s activities
“went beyond the realm of a mere bettor” because of her assistance in
managing the illegal gambling business, and her conviction was
affirmed.”

Loansharking

Loansharking, or usury, is lending money at an interest rate that
exceeds the legal limit. Its connection with organized crime is linked
closely to gambling. The profits reaped from illegal gambling enterprises
often have been used to make even more money by lending it to cus-
tomers at usurious rates. The interest rate is set by law to ensure that cus-
tomers are not exploited by banks or other lenders. The law of usury also
deters individuals from incurring unlawful debts, such as those result-
ing from illegal gambling losses.

Sometimes the profits from lawful businesses are used for loan-
sharking. In a typical case, Robert Panaro, Joseph DeLuca, and 14 co-
defendants were convicted on loansharking charges in Nevada. It was
revealed at trial that Herbie Blitzstein, a person with ties to Chicago
organized crime, gave DeLuca $25,000 to set up an auto repair and used
car business in Las Vegas. DeLuca then split all the proceeds from the
business with Blitzstein, who would in turn lend the money to people
on the street at very high interest rates.®* In this way, legitimate business
was used to support an unlawful loansharking enterprise.

Usury: Are Threats Needed for Liability?

An important case that involved charges of loansharking was that of
Mario “Murph” Eufrasio, Santo “Sam” Idone, and Gary Iacona. These per-
sons were alleged to have been part of the Scarfo “Family,” a Philadelphia
and New Jersey-based group of the Cosa Nostra or Mafia. Idone, a
“capo” in the Scarfo organization, supervised a group of soldiers and asso-
ciates that included Eufrasio and Iacona. As the U.S. Court of Appeals
noted later, “the function of soldiers and associates, and of the mob gen-
erally, was to make money by illegal means.”®

At trial, intercepted conversations and expert testimony were used
to prove that Eufrasio, Idone, and Iacona collected unlawful debts on
usurious loans. An “unlawful debt” under federal law is one that is
incurred during illegal gambling activity.®? Therefore, any debts incurred
from illegal gambling are unlawful, because the activity itself is unlaw-
ful. These debts have no legal standing, so banks cannot lend money to
repay these debts, and these debts cannot be collected lawfully either.
As a result, loansharks may lend or offer to lend money to those who
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Critical Thinking Exercise 2.4

The scenario that follows describes an actual fact situation, where
the courts had to determine whether or not the laws involving illegal
gambling applied. Resolution of this scenario requires proper appli-
cation of the legal principles discussed in this chapter.

The Case of Poker for Profit

Undercover police officer Russo attempted to conduct a gam-
bling investigation in Erie, Pennsylvania. In his undercover role, he
attempted to enter what he believed to be an illegal gambling opera-
tion on the second floor of Dominick’s Restaurant.

He was stopped by Lou, and told to wait. Some time later, Billy
approached Russo and questioned him about his background and
past poker-playing, apparently in an effort to see if he was a police offi-
cer. Billy permitted Russo to observe the game that night, taking him
to the second floor of the restaurant through three locked doors,
protected by buzzers, a surveillance camera, and a look-out.

Once inside, undercover office Russo observed about 10 people
playing poker. Twenty to 25 hands were played each hour, and the “pot”
(i.e., total amount wagered) averaged $300 per hand. Two men served
drinks and cigarettes, and Lou, Billy, and two others served as “cut men.”
The cut men took the “rake” from each pot (i.e., a percentage given to
the person who runs the game for overhead and profit.) Officer Russo
left the game at 4:40 a.m., and 15 people were still playing.

Officer Russo returned and played poker at that location five
times over the next six months. He noticed that several of the same peo-
ple acted as doormen or cut-men during these games.

Ultimately, Billy admitted that he had been operating the game for
two years, and that he earned $200 to $300 a night. He also stated that
Lou worked for him.

Critical Thinking Questions

1. Can Billy be convicted of running an illegal gambling
enterprise under federal law?

2. How does the fact that Billy made only $200 to $300 per
game affect his liability?

3. Federal law requires involvement by at least five people.
If at no time there were five of the people the same at any
given game, how would this affect Billy’s liability?
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have no other way to repay gambling losses. The defendants in this case
were found to collect debts on “numerous” loans with effective annual
interest rates from 78 to 293 percent. One witness testified he borrowed
$4,500 from Iacona for 12 weeks, and paid $540 in interest. Idone and
Iacona supplied the money and authorized the illegal loans, while
Eufrasio was their agent who reported on his crew’s loansharking activ-
ities to Scarfo.®® All the defendants were convicted.

On appeal, it was argued that the government must prove the
defendants were in the “continuous” business of usury to find them guilty
on this charge. The U.S. Court of Appeals held that federal law requires
an unlawful debt to be collected as part of “the business of lending
money or a thing or value” at usurious rates, “a ‘continuous’ business is
not required.”®® Only a single act is necessary for liability. Furthermore,
an exchange of cash is not required, as long as there exists “a single act
which would tend to induce another to repay on an unlawful debt
incurred in the business of lending money.”®

Iacona also appealed on grounds that the government did not prove
he threatened people for failure to repay these usurious loans. Such a
claim “has no merit” because threats are not an element of the crime of
collecting unlawful debts.?® All that is required is the attempt to collect
the debt itself. In fact, the accused’s ignorance of the specific interest
rate charged on a usurious loan is not a defense either, because it is not
an element of the offense. Collecting an unlawful debt is all that is
required. Threats incur liability for another crime (extortion), and igno-
rance of the defendant is not an excuse for any crime.

Loansharking is important in understanding the nature of organized
crime activity because it shows how illicit profits can be used to gen-
erate even more illicit money and, thereby, maintain growing criminal
enterprises. It is also related to money laundering, discussed in Chap-
ter 10, in that loansharking provides a means way to move illicit prof-
its away from their initial source, making them difficult to trace.

Sex and Organized Crime

Sex and organized crime are linked in two distinct ways: prostitu-
tion and pornography. Organized prostitution has been used to profit
from the money made by individual prostitutes from sex acts in exchange
for “protection” or other services offered to prostitutes. Pornography
is manufacturing and marketing illicit depictions of sex in the form of
photographs, films, and videos to a segment of the public that desires
them. As in the case of illicit goods and the other illicit services, organ-
ized crime involvement in the sex industry is made possible entirely
through a continuing public demand for these services. A decreased

51



52

ORGANIZED CRIME IN OUR TIMES

Critical Thinking Exercise 2.5

The scenario that follows describes an actual fact situation, where
the courts had to determine whether or not the laws involving illegal
gambling applied. Resolution of this scenario requires proper appli-
cation of the legal principles discussed in this chapter.

The Case of Collecting a Debt

Cunningham was an associate of the Genovese crime family. Fer-
ris was a licensed electrician and longtime friend of Cunningham. He
was well-aware of Cunningham’s reputation as a collector of loanshark
debts who used threats and violence in the process. Ferris had several
customers who had contracted for electrical work, but had not paid
in full. The customers had been charged an exorbitant price for the
work and disputed the amount they were billed.

Ferris asked Cunningham to send his collectors to visit several of
these customers to collect the full amount owed, and Cunningham
added a 25 percent surcharge for his collection efforts. Conversa-
tions between Ferris and Cunningham clearly showed Ferris’ under-
standing and support of the use of fear, threats, and intimidation to
collect the money.

Critical Thinking Questions

1. How would you determine whether Ferris’ efforts con-
stitute simple debt collection or something that is illegal?

2. How is Cunningham’s reputation as a debt collector for
loansharks relevant in this case?

demand for these services would undoubtedly result in a smaller mar-
ket for organized crime involvement.

Prostitution: It Was Only a Modeling
and Escort Service

Engaging in prostitution is not an organized crime in itself because
it fails to fulfill the definition presented in Chapter 1. Simply stated, pros-
titution often involves little planning or organization in its commission.
It becomes a part of organized crime, when it is planned or organized
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in a systematic way. In the United States, there has been a history of crim-
inal entrepreneurs who “organize” prostitutes and take a percentage of
their income as a “commission.”

The question that arises in these situations is: Why would a prosti-
tute agree to pay a commission to a “pimp” or “madam,” when these peo-
ple are not necessary to the act? There are two answers to this question.
First, there have been instances where prostitutes have been coerced
into joining such “prostitution rings” under threat of bodily harm. Sec-
ond and more often, however, the “pimp” or “madam” provides useful
services to the prostitute. These services might include renting a “safe”
hotel or rooms for the prostitutes to ply their trade, and screening of cus-
tomers so that the threat of dangerous, unhealthy, or suspected under-
cover police officers is reduced. Without these services, street
prostitution is a much more dangerous and threatening business.

Actual cases of organized prostitution frequently involve problems
in proving that the “pimp,” “madam,” or other organizer knew of the
nature of the enterprise. People simply don’t put an advertisement in
the newspaper soliciting customers for prostitutes. These organizers
often develop clever ways to disguise their prostitution business as some-
thing legitimate. Proving in court that they knew it was an illegal enter-
prise can be difficult.

An actual case illustrates the difficulty of proving the existence of
a prostitution business. Penelope Hatteras operated several businesses
in Houston, Dallas, Atlanta, and Denver. These businesses were adver-
tised as “nude modeling and escort services.” Customers would call these
businesses, and “models” would be dispatched directly to the cus-
tomer’s location. The customer paid by cash or credit card. What was
actually occurring was organized prostitution. Once the “model” reached
the customer, she would negotiate a monetary agreement in exchange
for sex acts.?”

Hatteras, her accountant Charles Holcomb, and others were even-
tually arrested and charged with violating the Mann Act (1910). This fed-
eral law prohibits anyone who “knowingly persuades, induces, entices,
or coerces any woman or girl” to travel between states or countries “for
the purpose of prostitution or debauchery, or for any other immoral pur-
pose . . . with or without her consent.”®®

Holcomb, the accountant, appealed his conviction, arguing that
the evidence against him was insufficient for violation of the Mann Act.
As the U.S. Court of Appeals stated, the government cannot establish his
guilt under the Mann Act “by simply showing his awareness of prosti-
tution.” The government “must also produce some evidence suggesting
that Holcomb knowingly agreed with Hatteras that her operation would
entice women to cross state lines for the purpose of prostitution.”®

The government demonstrated at trial that Holcomb set up Hatteras’
books, distributed pay to the “models,” and that he suspected Hatteras
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was operating a prostitution ring. But there was no evidence that Hol-
comb was aware “that the models were crossing state lines,” (a require-
ment of the Mann Act).”® As a result, Holcomb’s conviction was reversed.

It is important to keep in mind that Holcomb’s actions would be suf-
ficient to convict him for conspiracy to engage in prostitution under
most state laws. A reasonable person would have been aware of what
was going on under these circumstances, and Holcomb admitted he had
suspicions. The point here is that the federal Mann Act requires inter-
state movement of women for the purposes of prostitution, knowledge
of which Holcomb did not possess. Hatteras, and others involved in the
enterprise, were convicted in this case, however, because the facts
demonstrated their knowledge of interstate movement of women for the
purposes of prostitution.

As in all criminal law, reasonable knowledge is required for liabil-
ity for nearly all crimes. In prostitution cases, for instance, actual
knowledge that prostitution occurred is not necessary, as long as there
is evidence that a reasonable person should have drawn that conclusion.

In a similar case, Alvin Sigalow was general manager for two massage
parlors in New York City. The massage parlors “engaged in the prosti-
tution business,” and actually were owned by others who used Sigalow
as a “front man.””! The business advertised through mailings to poten-
tial customers in New York, New Jersey, and Connecticut, and also
through advertisements in The Village Voice newspaper and Screw
magazine.

Sigalow was convicted of aiding and abetting “the promotion, man-
agement, establishment, or carrying on” of a prostitution enterprise in
violation of the federal Travel Act (1961). This Act prohibits using
interstate or foreign commerce in promotion of an illegal activity
(including prostitution).’? In affirming his conviction, the U.S. Court of
Appeals held that he can be convicted “so long as he knows that nature
of the substantive offense he furthers or promotes.”?® Similar to the “nude
modeling” case above, reasonable knowledge of the elements of the
crime suffices for liability. Actual knowledge need not be proven, as long
as a reasonable person would have drawn that conclusion about the
nature of the activity.

Distinguishing the Risqué from the Obscene

Some people get their sexual gratification vicariously through
pornography. Interestingly, the term pornography has no legal meaning.
It is a generic term that refers to sexually explicit material. Such mate-
rial is illegal only when it is also “obscene” under law. Therefore, state
and federal laws are directed at “obscene” material, rather than at
pornography.



CHAPTER 2 ¢ CHARACTERISTIC ORGANIZED CRIMES I

A problem arises when one attempts to define obscenity in an
objective manner. The courts have wrestled with this problem for
many years, deciding on the current legal definition in 1973. The defi-
nition of obscenity is a central issue, of course, in establishing criminal
liability.

The U.S. Supreme Court set the current legal standard for obscen-
ity in the case of Miller v. California.®* Marvin Miller conducted a mass
mailing to advertise the sale of illustrated books. The brochures adver-
tised four books titled Intercourse, Man-Woman, Sex Orgies Illus-
trated, and An Illustrated History of Pornography. The brochure also
featured a film titled Marital Intercourse. The brochures consisted pri-
marily of pictures and drawings “very explicitly depicting men and
women in groups of two or more engaging in a variety of sexual activ-
ities, with genitals often prominently displayed.”” The case resulted from
a complaint to the police from a person who had been sent five of these
unsolicited brochures. The legal issue was whether these materials
were legally obscene and, hence, in violation of the law.

The U.S. Supreme Court admitted that there had been a “some-
what tortured history of the Court’s obscenity decisions,” but it was able
to reach a fivejustice majority.”® The definition of obscenity agreed upon
by the Court consisted of three parts. Obscenity was said to exist when
the average person, applying contemporary community standards,
would find that the work:

1. Taken as a whole, appeals to the prurient interest in sex,

2. Portrays sexual conduct (as specifically defined by state
law) in a patently offensive way, and

3. Taken as a whole, lacks serious literary, artistic, political,
or scientific value.97

The majority emphasized that it was not their function to usurp the
state prerogative to define obscenity. It did, however, provide examples
of what state laws could include as obscenity. The Court felt that
“patently offensive representations of ultimate sexual acts, normal or per-
verted, actual or simulated” as well as “masturbation, excretory functions,
and lewd exhibition of the genitals” could be included as obscene
“hard-core” sexual conduct.”® Nevertheless, the Supreme Court ruled that
a requirement forcing obscenity proceedings “around evidence of a
national ‘community standard’ would be an exercise in futility”** It held:

It is neither realistic nor constitutionally sound to read the First
Amendment as requiring that the people of Maine or Missis-
sippi accept public depiction of conduct found tolerable in Las
Vegas, or New York City.'®
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Although this definition of obscenity contains several objective elements,
it remains difficult to apply in practice. This has made both the prose-
cution and defense of obscenity cases problematic. Observe how the U.S.
Supreme Court has subsequently carved conditions and exceptions to
its own definition set forth in Miller.

In Paris Adult Theatre I v. Slaton,'' the Supreme Court ruled that
the exhibition of obscene films is not protected from prosecution even
when viewing is limited to consenting adults. Two films shown in an
adult theatre were found to be obscene, despite the fact that minors were
excluded and adult patrons were warned of the nature of the material.
The Court also held that States have the power to determine whether
the exhibition or sale of obscene material “has a tendency to injure the
community as a whole, [or] to endanger the public safety,” even though
the scientific evidence on this point is unsettled.'?

In another case, Billy Jenkins, a theater manager in Albany, Georgia,
exhibited the film Carnal Knowledge. The critically acclaimed film
was directed by Mike Nichols, starring Jack Nicholson, Candice Bergen,
and Art Garfunkel. Jenkins was convicted for violating Georgia’s obscen-
ity law by showing this film. A jury found it to exceed the “community
standards” of Albany, Georgia. Therefore, the film failed a crucial part
of the obscenity test set forth in Miller. But the U.S. Supreme Court
reversed the conviction.'” The Court was put in the precarious position
of having to interfere, only one year after Miller, with a state’s inter-
pretation of its own community standards. Therefore, the Supreme
Court made it clear that the locality does not necessarily have the last
word in setting its own “community standards.”!*4

The Supreme Court added another caveat to the law of obscenity
when a New York City radio station played a recording of comedian
George Carlin’s monologue titled, “Filthy Words.” The monologue dealt
with various uses of “seven dirty words” that cannot be said over the air-
waves. A man who heard the broadcast while driving with his son
complained to the Federal Communications Commission [FCC].
Although the FCC did not find the monologue obscene, it was found to
be “patently offensive” and not in the “public interest.” It was banned
from broadcast.

In a5 to 4 decision, the U.S. Supreme Court upheld the FCC ruling.
It found that the broadcast of “indecent material” was not protected by
the First Amendment because it “confronts the citizen not only in pub-
lic, but in the privacy of the home, where the individual’s right to be left
alone plainly outweighs the First Amendment rights of an intruder.”'?
Also, the majority found that the broadcast media is “uniquely accessi-
ble” to children. Interestingly, indecent speech in a non-obscene book
would still be protected by the First Amendment, unless it was broad-
cast over the airwaves. As the majority declared, “of all forms of com-
munication, it is broadcasting that has received the most limited First
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Amendment protection,” due to its intrusiveness and accessibility to chil-
dren.'%

The Supreme Court ruled in New York v. Ferber,"” that states may
prohibit the distribution of material that is not obscene, if it depicts sex-
ual conduct by a juvenile. In its decision, the Court made yet another
exception to the Miller standard:

The test for child pornography is separate from the obscenity
standard enunciated in Miller . . . A trier of fact need not find
that the material appeals to the prurient interest of the aver-
age person,; it is not required that sexual conduct portrayed be
done so in a patently offensive manner; and the material at issue
need not be considered as a whole.'®

Therefore, the portrayal of children in any type of material dealing
with sexual conduct can be defined by the states as obscene, regardless
of the Miller guidelines.

Finally, the U.S. Supreme Court invalidated a portion of a Washing-
ton State obscenity statute in Brockett v. Spokane Arcades and its com-
panion case Eikenberry v. J-R Distributors.'” The law included, as
part of its definition of obscenity, material that incites “lust or lascivi-
ousness.” It was held that “lust” connotes a “normal interest in sex.” There-
fore, that part of the statute was struck down, because it did not appeal
to the “prurient interest.”

It can be seen that, once again, a state’s interpretation of obscenity
law according to “community standards” is ultimately subject to con-
currence by the U.S. Supreme Court. As one analysis concluded,

[a] major myth fostered by the Court is that obscenity can be
constitutionally controlled at the local level using local stan-
dards. . . . Try as it might, the Supreme Court, under the pres-
ent approach, cannot escape the need to impose national
standards to measure national rights and protections and, in the
end, to act as a national censorship board.''°

The inability of the Court to refrain from continually altering the appli-
cation of such terms as “serious value,” “prurient interest,” and “com-
munity standards” set forth in Miller illustrates the inadequacy of that
definition of obscenity. The uncertainty and continuing flux in deter-
mining the legal limits of obscenity undoubtedly has affected prose-
cutions for violations of these laws.

The Attorney General’s Commission on Pornography found a “lack
of effective enforcement of obscenity laws throughout most parts of the
country” ! This “striking underenforcement” was illustrated by the
fact that only 100 individuals were indicted (and 71 convicted) for
violation of federal obscenity laws in the eight years preceding the
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Commission’s report.''? Some of the blame for this lackluster record was
blamed on the low priority given obscenity cases in comparison to other
crimes, although the Commission “reject[ed] the view” that a new
legal definition of obscenity is needed.'"?

Pornography: I Didn’t Know the Model Was a Minor

While legislatures and courts continue to struggle with legal defi-
nitions of obscenity, there are people making a profit from manufacturing
and distributing explicit depictions of sex in books, magazines, videos,
and computer software. These people are part of organized crime to the
extent they fulfill the definition in Chapter 1, i.e., as part of a continu-
ing criminal enterprise.

A common defense to charges of obscenity is failure to know the
depictions are obscene, or failure to know the models or performers used
are minors. Keep in mind, that when minors are used, it does not mat-
ter if the pornography falls outside the definition of obscenity; a person
may still be held criminally liable (see the case in the previous section).

In 1994, the U.S. Supreme Court heard a landmark case involving an
alleged violation of the Protection of Children Against Sexual Exploita-
tion Act of 1977. This federal law prohibits “knowingly” manufacturing,
distributing, or receiving” a visual depiction of “a minor engaging in sex-
ually explicit conduct.”'!4

In this case, Rubin Gottesman owned and operated X-Citement
Video. Undercover police posed as pornography retailers in a sting
operation. During the course of this investigation, the media revealed
that actress Traci Lords appeared in pornographic films before she was
18 years old. An undercover police officer asked X-Citement Video for
these videos, and Gottesman sold the officer 49 videotapes featuring
Lords before her eighteenth birthday. Two months later, Gottesman
shipped eight more tapes of Lords to the undercover officer in Hawaii.'"

The two transactions resulted in federal charges against Gottes-
man and X-Citement Video for violating the child pornography statute.
The defendants argued that the child pornography statute is unconsti-
tutional because it does not require that a person knew a model or per-
former was a minor. The U.S. Supreme Court held that the law is
constitutional. It “rejects the most natural grammatical reading” of the
law, and concluded that a person may be held liable under this law as
long as he or she both knowingly manufactures, distributes, or receives
a depiction of explicit sexual conduct and know that depiction is of a
minor.!'® Without such knowledge, the Court stated, a drugstore that
develops film could be held liable for returning photos or for deliver-
ing them. On the other hand, proving such knowledge makes it harder
to enforce the law. In this case, however, Gottesman knew Traci Lords
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was underage, so his conviction was affirmed.'"” The courts also have
given states and localities wide latitude in regulating nude and semi-nude
dancing, and other “borderline” sex-related activity, through liquor law
restrictions, business zoning laws to certain areas of town, and strict
monitoring to protect against obscenity or organized crime activity.''®
The priority given to both prostitution and pornography cases has
not been high, especially in terms of its relationship to organized
crime. The President’s Crime Commission Task Force on Organized
Crime, reporting 40 years ago, concluded prostitution plays “a small and
declining role in organized crime’s operations.” This was because pros-
titution is “difficult to organize and discipline is hard to maintain.”'" Also,
a few important convictions of organized crime figures in prostitution
cases in the 1930s and 1940s were believed to have a deterrent effect.
In recent years, the situation appears to have changed little. The Pres-
ident’s Commission on Organized Crime, reporting 20 years ago, gave
little explicit attention to prostitution and pornography. A report on “The
Income of Organized Crime,” completed for the Commission concluded
that approximately 20 percent of illegal income from prostitution is
related to organized crime.'?® No estimates were made for pornography.
The Attorney General’s Commission on Pornography concluded
that organized crime “exerts substantial influence and control over
the obscenity industry,” although it also found “a number of significant
producers and distributors are not members” of organized crime
groups.'*! These rather contradictory findings summarize the confused
state of knowledge in this area. While no one rejects the idea that
organized crime is involved in the prostitution and pornography busi-
nesses, there is little evidence
or consensus regarding pre-
cisely how much of it is pro-
duced or controlled by
organized crime groups.

The Internet and
Pornography

The expansion of the Inter-
net and dramatic increases in
its accessibility around the
world have resulted in concern
about its content. Pornography
used to be confined largely to
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The Internet allows people to load, download, and distribute obscene
material inside their own homes with very little time or effort.

The role of the Internet in distributing pornographic text and
images led to passage by Congress of Title V of the Telecommunications
Act of 1996. Titled “Communications Decency Act,” Title V contains two
provisions that prohibit “the knowing transmission of obscene or inde-
cent messages to any person under 18 years of age,” or sending or dis-
playing “patently offensive messages in a manner available to a person
under 18 years of age.”'** The intent of the law was to protect minors
from pornographic images and messages on the Internet. The law was
challenged in court immediately after it was passed.

The U.S. Supreme Court held that the terms “indecent transmission”
and “patently offensive display” violate the First Amendment’s protec-
tion of freedom of speech. The Court ruled that the terminology used
in the Communications Decency Act was too vague, imprecise, and
would “provoke uncertainty among speakers” regarding its applicabil-
ity. The Act was held to be unconstitutional.'??

This is the same argument the Court used in evaluating dial-a-porn
operators who offer sexually suggestive telephone messages for a fee.
The Court held there, as it did in the Internet case, that obscene mes-
sages are illegal, but “indecent” ones are not.'?! Unlike radio and tele-
vision where one can be “taken by surprise by an indecent message,”
both dial-a-porn and the Internet “require the listener to take affirma-
tive steps to receive the communication.” As a result, both indecent and
obscene messages are prohibited on television and radio broadcasts, but
only obscene messages are prohibited on the Internet or in dial-a-porn.
Quoting itself from an earlier case, the Court remarked, “the level of dis-
course reaching a mailbox simply cannot be limited to that which
would be suitable for a sandbox.”'*

Congress responded to this Supreme Court ruling in 2000 by pass-
ing another law, the Child Online Protection Act (COPA).'** The intent
of the law was to prohibit transmission of objectionable material to
minors via the Internet. Courts have found this law impossible to
enforce because current technology does not permit a Web publisher
to restrict content based on the geographic location of the user in
order to determine whether material is “harmful to minors” according
to “contemporary community standards” as the law mandates.'”” Because
the legal definition of obscenity is determined by states and localities,
Internet content that is unlawful in one location may be lawful in
another. Technology to regulate content for a worldwide audience may
ultimately help solve this problem: the U.S. Supreme Court upheld a
temporary injunction to prevention COPA from taking effect, and a fed-
eral judge issued a permanent injunction in 2007. The basis for the
court’s rejection of the law was that software filters that block access
to pornographic sites work well and do not pose the problems that COPA
creates. '8
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Congress and the various state legislatures are free to write new laws
that define objectionable speech and images according to the accepted
legal definition of obscenity set forth in Miller v. California. It is likely
that such legislative efforts will continue, as concern about offensive
material grows in proportion to increases in computer availability,
Internet usage, and the threat of organized crime around the nation and
the world.'*

Critical Thinking Exercise 2.6

The scenario that follows describes an actual fact situation, where
the courts had to determine whether or not the laws involving illegal
gambling applied. Resolution of this scenario requires proper appli-
cation of the legal principles discussed in this chapter.

The Case of Child Pornography on the Computer

Muck was an employee of Glenayre Electronics. His employer
discovered that he had downloaded child pornography from the Inter-
net to his computer at work. The company seized the laptop computer
that it had furnished him for use at work and would not turn it over
to police until a warrant was obtained, because the computer aso con-
tained confidential corporate information.

Muck was fired from his job and prosecuted for receiving and pos-
session of child pornography. He later sued his employer for seizing
the contents of his computer, violating his right to privacy.

Critical Thinking Questions

1. Does Muck’s employer have any right to seize the contents
of his computer? Explain your reasoning.

2. How would you rule if Muck had purchased his own
small safe, brought it to work, and placed his laptop com-
puter in it each night, and the company opened the safe
to examine the contents of the computer?

Summary

Conspiracy is the characteristic organized crime. The act of prepar-
ing or organizing to commit crimes is what distinguishes organized crime
from most street crimes, and conspiracy punishes this organization as
a separate crime.
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The provision of illicit goods and services has been the primary
source of revenue for organized crime groups over the years. Gambling,
loansharking, sex, drugs, and stolen property remain popular due to the
strong public demand. Important elements in establishing the legal
limits of these crimes were described in this chapter, using actual cases
as illustrations.

The case of the IVP drug gang that opened this chapter has been
shown to be part of organized crime because it was ongoing, identifi-
able, had members who identified themselves as such, the gang made
decisions about how to handle rival drug dealers, and in the words of
the U.S. Court of Appeals, “the IVP was no innocent group of teenagers,
but rather was sophisticated and experience in its own way in the
rough, violent business of drug dealing.”'*° The IVP fulfilled the require-
ments for criminal conspiracy.

The next chapter considers the remaining two categories of organ-
ized crime: extortion and racketeering. Their fundamental difference
from the provision of illicit goods and services will be highlighted.

Organized Crime at the Movies

Movies seek to entertain and inform the audience about a story, inci-
dent, or person. Many good movies also bit upon important sub-
stantive themes relevant to understanding organized crime. Read
the movie summary below (and waich the movie if you baven’t
already) and answer the questions below to make the organized
crime subject matter connections.

Blow, also a slang term for cocaine, is a
film based on a true story of an American
cocaine smuggler, George Jung. George
(Johnny Depp) moves to California with
a friend, “Tuna” (Ethan Suplee), after
being raised in a financially struggling
family in Massachusetts. George and Tuna
rent a beachfront apartment, but they
are lazy and come up with the idea of
selling marijuana.

(2001) They meet the primary marijuana
dealer in the area and make a lot of money
selling marijuana. Another friend moves

back to Boston so they supply him as well. As the customer demand
increases, they decide to start buying drugs directly from Mexico and
import it using small planes; they also buy a large house in Acapulco.

George eventually gets arrested and is sentenced to two years in

Ted Demme
Director
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Organized Crime at the Movies, continued

prison. He jumps bail to be with his dying girlfriend, and his drug smug-
gling group dissolves. As a wanted man, George visits his parents in
Massachusetts, who realize his fugitive status, and the police catch him
there after his mother calls the police (to the chagrin of his father).

George is sentenced to three years in prison, where he meets a
Colombian drug smuggler who introduces him to cocaine smuggling.
Upon his release, George meets up with his former fellow inmate, who
introduces him to drug lord Pablo Escobar (Cliff Curtis) in Colombia.
George immediately becomes a major importer for Escobar and hides
his money in a bank in Panama.

George soon becomes wealthy and marries a beautiful Colom-
bian woman, Mirtha (Penelope Cruz). He brings his parents to his new
mansion in California. His father knows how George made his money,
but does not disapprove, apparently overwhelmed by the extent of his
wealth.

George is later shot in the shoulder during a drug deal, the result
of his friend becoming a paranoid cocaine user who double-crosses him.
George decides to get out of the drug smuggling business, but when
he tries to withdraw his money from the Panama bank, he discovers
the government has seized it all.

George and Mirtha have a daughter, but George has trouble break-
ing his cocaine habit. They argue about money in front of their child,
just as George’s parents did in front of him years earlier. They throw
a birthday party, inviting many of their old drug smuggling friends.
When they bring out cocaine, however, it turns out that the waiters are
federal agents, and everyone is arrested. George goes to prison in return
for the freedom of his wife and daughter. A year later he is released,
Mirtha has divorced him, and he tries to resurrect his relationship with
his daughter.

Without money, George tries to set up one last big drug deal, but
he is double-crossed again and sent away for a long prison term. The
film ends with George still in prison, dreaming about his now grown
daughter, and the relationship he they will never have.

Questions

1. George was involved in a series of drug conspiracies over many
years. Why do you believe he didn’t get out of the drug business
after being caught the first time?

2. Conspiracy is the characteristic organized crime, but the police
caught George several times. How were the police able to accom-
plish this?
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Chapter 3

Characteristic
Organized Crimes II:

Infiltration of Business,
Extortion, and Racketeering

If I was one of the Seven

Duwarfs, I definitely would not
be Bashful.

—Angelo Lutz

Philadelphia crime figure

charged with extortion (2001)

A pair of brothers, Joseph and Fred Scalamandre, operated several
construction companies on Long Island. They were charged with rack-
eteering and conspiracy to commit fraud for directing their subcon-
tractors to create nearly $1 million in false invoices, submit them for
payment by check from the Scalamandres, and then cash the checks,
returning the money to the Scalamandres—who later charged the
invoices to public and private construction contracts. They also pled
guilty to conspiring to pay members of organized crime in New York City
$40,000 per year to influence trade unions in favor of their construction
projects. Lawyers for the Scalamandres said the money was paid to the
mob figures only under duress; they “dreaded having to make the pay-
ments to organized crime members and did so unwillingly over a sev-
eral year period.” The false invoices, they claimed, merely reflected the
way they generated cash in order to make the payments.!

Infiltration of Business

This case illustrates the problem of infiltration of business by organ-
ized crime. Is it the product of conspiracy, where businesses pay money
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for preferential treatment so they can make even more money, or is it
extortion where money is paid under threat of future personal or finan-
cial harm? Businesses tend to be influenced and/or infiltrated by organ-
ized crime interests in one of two situations:

1. Circumstances where corruption is common. This might
take the form of local government corruption, union cor-
ruption, or police corruption, which permits criminal
groups to operate with a degree of immunity. In these sit-
uations businesses do not believe that turning to the
authorities for help will afford them protection from crim-
inal threats.

2. Circumstances where the nature of the business or its
clientele is considered questionable or undesirable. Clubs
that feature nude dancing, massage parlors, and bars are
examples of businesses that are sometimes infiltrated by
organized crime because they do not want close police
scrutiny of their business operations or customers, or
they want protection from competition in their neigh-
borhood.

In these situations, businesses pay money to organized crime figures in
order to avoid legitimate competition or regulations in their area of busi-
ness, or in exchange for protection from harm to their property, work-
ers, or customers. Therefore, infiltration of business can be either
predatory toward business, or provide assistance to marginal busi-
nesses. In most cases, however, the infiltration of business constitutes
extortion, which is a distinct crime. This chapter will next examine extor-
tion and racketeering in organized crime. These two offenses help to dis-
tinguish the victims from the offenders in understanding organized
crime activities.

Extortion

Blackmail is obtaining property from another due to future threats
of physical injury, property damage, or exposure to ridicule or criminal
charges. Blackmail has become synonymous with extortion, and most
jurisdictions have replaced the older term of blackmail with extortion.

Some jurisdictions require that the property actually be obtained in
order to complete the crime of extortion. Other jurisdictions require only
the threat and proof that the defendant intended to carry out the
threat, placing the victim in fear. The act required for blackmail or
extortion, therefore, is the threat of future harm. The nature of the harm
threatened varies somewhat by jurisdiction, but it includes bodily
harm, damage to property, damage to reputation, criminal accusations,
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or abuse of public office. The threat, of course, must be serious enough
to place a reasonable person in fear. Joking or insincere threats are judged
according to a reasonableness standard.

An example of blackmail is provided by the former chief judge of
New York State’s highest court who made threats to a woman. The
woman ended an affair with the judge, and he claimed he would sell sex-
ually explicit photos of the woman and her new boyfriend if she did not
give money to the judge.? In this case, it was the threat of damage to rep-
utation, rather than the abuse of a public office, that formed the basis
for the threat of future harm.

Although now considered synonymous, blackmail and extortion
have different origins. Blackmail is derived from European terms for
money or payment (e.g, French maille, Gaelic mal, German Mahl). The
“black” is believed to reflect the illegal nature of the payments and also
may refer to the metal in which the payment was made. Copper or other
base metal was usually used, rather than silver (a “white” metal). With
the advent of paper currency metals are now infrequently used as a form
of payment, but the term “blackmail” continues to be used today.

Extortion was originally limited to unlawful taking of property by
abuse of a public office or an official position. The U.S. federal extortion
law, called the Hobbs Act (1946), defines extortion as a crime that
takes place “under color of official right.” It must be shown under this
law that a government official improperly induced a payment from
another in return for the official’s explicit act or promise. An example
of this type of extortion is a former city mayor in New Jersey, who was
convicted of extortion for obtaining $150,000 from contractors seek-
ing to do business with the city in exchange for the mayor seeing that
they got the business. In other cases, the governors of Rhode Island and
Louisiana were convicted of extortion for taking kickbacks (i.e., mon-
etary payments) from companies looking to secure state contracts in
exchange for them being awarded those contracts.®> Courts have also held
that private citizens can be prosecuted for extortion under the “color
of official right,” when the defendant aids or conspires with public offi-
cials to commit extortion.

Extortion necessarily involves some form of fear, threat, or coercion
that is used to extract the property or benefit sought. Extortion is also
distinguished from the crime of robbery in that robbery is a form of theft
using threats of immediate harm, whereas extortion involves threats of
JSuture harm. Blackmail and extortion usually involve verbal threats, but
nonverbal threats suffice as long as their meaning is clear and unam-
biguous.

71



72

ORGANIZED CRIME IN OUR TIMES

Protection Rackets

Extortion has long been associated with organized crime. It is used
as a source of income for organized crime groups. “Protection rackets,”
where money is extracted from a victim in exchange for not doing
damage to a business, construction site, or their employees, has occurred
many times. When a victim refuses to pay, damage occurs, and the vic-
tim often relents and pays under duress. There are numerous docu-
mented accounts of organized crime groups that have infiltrated
construction unions, hotel and restaurants, as well as the garment,
meat, and waste disposal industries.? Crime groups in New York City, for
example, have gained control of unions in various industries and
thereby were enabled to engage systematically in extortion by demand-
ing kickbacks on contracts, or guaranteeing labor peace or an unin-
terrupted shipment of supplies. Members of powerful organized crime
groups have drawn salaries from various companies but performed no
work. For example, organized crime figure John Gotti was a salesman
for ARC Plumbing, and Sammy “the Bull” Gravano was president of JJS
Construction Company, although there was little evidence ever produced
that they did any work for these companies. Instead, they held “on the
books” job titles as a sham, when they really made money through
extortionate threats and other criminal enterprises.

There is no precise estimate of the extent to which extortion of this
type occurs, but interviews conducted with business owners in Chi-
natown communities in New York City found that nearly 70 percent
admitted to being approached by gangs for money, goods, or serv-
ices—and most of these businesses paid what was asked. In Russia it has
been estimated that as many as four-fifths of all businesses pay some form
of extortion. In Indonesia small businesses are reported to pay up to 20
percent of their gross annual income on unofficial payments necessary
to obtain licenses and avoid government interference.’ It is difficult to
know the true extent of blackmail and extortion because victims are
under duress and are not likely to report their situation.

A study of the New York City construction industry found a very thin
line often separates bribery from extortion. For example, sometimes the
construction contractors voluntarily made payoffs to building inspec-
tors to get construction approvals (thus, bribery by the contractors),
but other times the inspectors made threats of withholding or denying
those approvals in order to receive payoffs from the contractor (thus,
extortion by the inspectors). It was not always clear whether pay-
ments like these, or others made to public officials as kickbacks or to
union officials for labor peace, were made in response to threats or given
by the victim voluntarily in order to speed the construction process.®
It has been found in some cases that victims have been willing to pay
extortion to powerful organized crime groups for protection, in order
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to prevent themselves from being extorted by a continuing series of indi-
vidual criminals or local gangs. A similar situation has been found in Asia,
where countries including Japan, Korea, Thailand, and Indonesia have
all faced problems of organized crime infiltration of the legitimate
business sector by threats, force, or corruption.”

An actual case helps to illustrate the scope of the crime of extortion.

Jobs for Sale

One extortion case involved a scheme to sell jobs at Eastman Kodak
Company in Rochester, New York. When production needs increased,
a Kodak employment counselor, John Baron, began hiring new employ-
ees. Because the standard hiring procedure was “laborious and time-con-
suming,” Baron began accepting lists of prospective employees, as well
as applications, from supervisors, managers, and other Kodak employ-
ees. This practice of hiring from this “referral list” was “apparently
known to Baron’s superiors, and tacitly approved by them.” At trial, it
became known that prospective employees paid $500 to $1,000 to be
hired.®

Defendant Robert Capo, for example, was a barber in the area who
told friends and customers he could help them get jobs at Kodak for
$1,000. On several occasions he received these payments, which were
passed through intermediaries to John Baron. Each of these applicants
was hired.

An inquiry by the FBI was begun and a grand jury convened to inves-
tigate allegations concerning the selling of jobs. In testimony before the
grand jury the defendants attempted to deny the allegations, or to cast
the blame at one another. At one point, “Baron threw several of the gifts
he had received, including a stereo and two [video] recorders, into a
dumpster” to escape the attention of the investigators.

The conspiracy to extort money for jobs ultimately collapsed when
several people, some of whom had paid for jobs but were not hired, tes-
tified before the grand jury. For example, FBI agents interviewed one of
the co-defendants about three $500 checks from two job applicants. The
defendant [Walter] told them he had worked on the car of one, charg-
ing $1,000, and the other $500 was payment for winning the Super Bowl
pool. When it was pointed out that the $500 check was written prior
to the Super Bowl, Walter stated, “Well, maybe she knew I was going to
win.” When the FBI later questioned the two job applicants, they denied
any involvement in a Super Bowl pool, or that Walter had worked on her
car.

On appeal from their convictions, one of the claims made by the
defendants was that their conduct did not amount to extortion. The U.S.
Court of Appeals disagreed saying, “The essence of extortion . . . is the
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extraction of property from another through the wrongful use of fear.
The victim’s fear need not be fear of bodily harm but may be fear of a
loss that is purely economic.”’

Furthermore, the Court held that the federal extortion law [the
Hobbs Act] “has been held [in prior cases] to reach conduct threaten-
ing the loss of a status that would produce future assets.” The Court
explained the application of the law in this case.

The loss of an opportunity to obtain employment as a wage or
salary earner constitutes no less an “economic loss” than does
the loss of an opportunity to obtain a one-time contract for the
supply of materials or services. The amounts at stake for the
victim may differ; the time periods during which the victims
would receive benefits may differ. But the nature of the loss is
the same. We conclude that the fear that a job opportunity will
be lost is the type of fear whose extortionate exploitation is
within the reach of the Hobbs Act."’

As a result, the U.S. Court of Appeals upheld the convictions for extor-
tion in this job-selling scheme at Kodak. Extortion occurs, therefore,
when money or property is obtained from wrongful use of fear of a lost
job opportunity. It is clear that the crime of extortion characterizes the
infiltration of legitimate business by organized crime, in the same way
that conspiracy characterizes the systematic provision of illicit goods
and services.

Under Color of Official Right

Under the Hobbs Act (1946) extortion by a government official
affecting interstate or foreign commerce is prohibited “in any way or
degree.” Extortion “under color of official right” involves misconduct by
government officials, where payments or favors are solicited to influence
his or her exercise of duties. Property is “extorted” under the Hobbs Act
when a public official “asserts that his official conduct will be controlled”
due to an action or promise. These actions or promises might include
a favorable vote, failure to write a ticket, or other miscarriage of official
responsibility.'!

In a Louisiana case, a bail bondsman and local police department
were charged with extorting money from travelers who passed through
town in exchange for reducing or dismissing DWI charges.'? In New York,
inspectors for the New York City Taxi and Limousine Commission pled
guilty to extortion for taking bribes for overlooking defects and certi-
fying inspections for taxicabs that were never inspected. Most were sen-
tenced to two or three years in prison.'> A New Jersey police officer was
convicted for extorting money from bar owners in exchange for influ-
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encing the town council and mayor in deciding whether the bars
should be fined for various liquor law violations.'* Clearly, the law of
extortion applies to a variety of behaviors, all of which involve obtain-
ing property by way of coercion or threats, implied or explicit, of
some future harm.

Critical Thinking Exercise 3.1

The scenario that follows describes an actual fact situation, where
the courts had to determine whether or not the laws involving extor-
tion applied. Resolution of this scenario requires proper application
of the legal principles discussed in this chapter.

The Case of Repaying a Loan

Isaac loaned money to Melvin several times over the course of two
years. The amounts usually ranged from $5,000 to $30,000, and the total
amount loaned was approximately $100,000 over the span. At the time
of each loan, Melvin agreed to repay the loan amount plus 20 percent
interest within 10 weeks.

Melvin made periodic payments, but had difficulty meeting his
commitments to Isaac. Isaac confronted him on several occasions
and stated he would use physical force if Melvin failed to repay the
loans, even if Isaac had to “do 20 years.” Isaac’s threats caused Melvin
to make out a will, buy a gun for protection, and carry it when he met
with Isaac. A third party recorded some of Isaac’s threats during a col-
lection attempt.

Critical Thinking Questions
1. Given the facts above, can Isaac be found liable for extortion?

2. Assume that Isaac only intimidated Melvin, but never
struck him. How would that affect his liability?

3. Assume that the interest rate charged by Isaac was within the
legal limit allowed by law. How does that affect his liability?

Racketeering

Racketeering is a federal law that provides for extended penalties for
crimes committed as part of an ongoing criminal enterprise. The crime
of racketeering was established as part of the Organized Crime Control
Act (1970). The Racketeer Influenced and Corrupt Organizations
(RICO) section of that Act makes it unlawful to acquire, operate, or
receive income from an enterprise through a pattern of racketeering

75



76

ORGANIZED CRIME IN OUR TIMES

activity. An enterprise is any legal or illegal ongoing business or group
which is used as a base for the criminal activity. Racketeering activity
is defined very broadly and most felonies suffice for liability, if conducted
as part of an enterprise and pattern. An enterprise can be any individ-
ual or group (legal or illegal organization) that commits these crimes.
The pattern is two or more felonies committed within a 10-year period
(excluding any periods of imprisonment of the defendants).

An actual case illustrates how the RICO law is applied in practice.
Ronald Trucchio was charged as a “captain” (i.e., held a leadership
position) in the New York Gambino Crime Family who worked with a
criminal group operating in both Florida and New York called the
“Young Guns.” A government witness, Michael Ciaccio, was a member
of a New York-based Young Guns, and testified that Trucchio was indeed
member of the Gambino Crime Family who accepted tribute payments
from the Young Guns’ drug sales and other criminal activities. Accord-
ing to Ciaccio, Trucchio was concerned with escalating violence in South
Florida by the Young Guns and he directed Ciaccio to monitor their activ-
ities and locate potential witnesses against them for possible retribution.
A second witness, Joseph Kondrotos, was a member of the Young Guns,
and testified that Trucchio was a captain in the Gambino Crime Family.
He corroborated Ciaccio’s testimony that Young Guns leaders regu-
larly paid tribute to Trucchio and described many crimes committed by
the Young Guns in Florida. According to Kondrotos, Young Guns’ mem-
bers discussed killing potential witnesses against them including pros-
ecutors, a potential witness residing with them in jail, as well as the
witness’s mother. A third witness, Frank Scarabino, was an associate of
the DeCavalcante Crime Family of New Jersey, and provided a general
description of the structure of organized crime families and testified that
Trucchio was a captain in the Gambino Crime Family. A fourth witness
was an FBI Special Agent who testified as an expert on the Gambino
Crime Family. He described the structure of the American Mafia and
stated that Trucchio was at least an acting captain in the Gambino
Crime Family, according to informants’ statements, cooperating wit-
nesses, and surveillance.

In making the RICO case against Trucchio, the government had to
prove beyond a reasonable doubt:

(1) that an enterprise existed which affected interstate com-
merce (e.g., the ongoing Gambino crime family and Young
Guns with documented criminal activities in two states);

(2) that the defendant was connected with (i.e., associated
or employed by) the enterprise (e.g., testimony that he was
a “captain” in the Gambino family with supervisory respon-
sibility for criminal operations);
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(3) that the defendant conducted or engaged in racketeering
activity through the commission of at least two acts of
racketeering (e.g., testimony regarding more than two
racketeering offenses, including operating a gambling
business, extortion, drug distribution, etc.).

(4) that the defendant engaged in a pattern of racketeering
activity (testimony that he directed and engaged in mul-
tiple felonies in his role in the Gambino family); and

Through the testimony of the government four witnesses (three
organized crime members and an FBI agent), the government proved the
racketeering charges against Trucchio.'®

The RICO law attaches extended penalties (up to 20 years impris-
onment) for crimes committed in “racketeering” fashion, i.e., specified
felonies committed as part of a criminal enterprise and as part of a pat-
tern. These RICO provisions were established to attack organized crime
groups and their operations. Chapter 10 provides information on the use
of RICO as a prosecution tool.

Hidden Ownership and Skimming Profits

The precise scope and meaning of “enterprise,” “pattern,” and activ-
ities that suffice for “racketeering activity” have been developed through
a series of court challenges and interpretations. Although passed in 1970,
the RICO law was used infrequently until the 1980s, probably due to its
complexity and the need to develop complicated and detailed cases to
prosecute under these provisions. Court challenges to the law have
upheld its provisions and have further broadened its scope. A few
examples illustrate this trend.

Matthew Ilanniello and Benjamin Cohen were part of a group that
skimmed profits from bars and restaurants they owned in New York City.
These bars and restaurants were ostensibly owned by others and liquor
licenses were obtained in the names of others, but they were really
“fronts” for Ianniello and Cohen. The skimming involved Ianniello and
Cohen taking cash paid by customers and keeping it for themselves. This
entailed keeping false accounting records (that under-counted the true
income of the bars and restaurants), and filing false income and sales tax
returns that also failed to reflect the actual income of these enter-
prises.!¢

Ianniello, Cohen, and their associates, were convicted of racketeering
by violating the RICO provisions in using the bars and restaurants as
fronts to engage in tax evasion and mail fraud (mail fraud is any attempt
to unlawfully obtain money or valuables in which the postal system is
used in the commission of the crime. Mailing a false tax return is an
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example of mail fraud.) They appealed, arguing that there must be “a
combination of relationship and continuity between separate acts” in
order to establish a “pattern” necessary for a RICO conviction. The
U.S. Court of Appeals held, and the U.S. Supreme Court denied review,
that when a person commits two felonies “that have the common pur-
pose of furthering a continuing criminal enterprise with which that per-
son is associated,” the elements of “relatedness and continuity” are
satisfied.!” The convictions of Ianniello and Cohen were affirmed,
showing that the “pattern” of crimes under RICO do not need to be
directly related to each other as long as they are related to and contin-
ued the ongoing criminal scheme.

This court finding helps to make clear the distinction between
felonies committed as part of an ongoing criminal enterprise and those
isolated crimes that may be committed by a repeat offender. These
cases show how the terms “enterprise,” “pattern,” and “racketeering activ-
ity”must be interrelated for a RICO conviction. It is necessary to show
a person was associated with an individual or group (the “enterprise”),
that the group’s member(s) committed two or more offenses within a
10-year period (the “pattern”), and that those offenses were any of the
felonies specified in the statute (“racketeering activity”). This illus-
trates the distinction between “street” crimes and organized crime. A
habitual offender is not necessarily a RICO offender, if his or her
offenses are not associated with each other, or are not associated with
an ongoing criminal enterprise. Therefore, many organized crime figures
are also career criminals, but not all career criminals are members of
organized crime, because their acts do not constitute racketeering
activity.

I Didn’t Know My Property Was a Crackhouse

Growing concern about drugs has led to an attack on all its mani-
festations, including the places where people actually ingest the drugs.
Congress passed the “Crackhouse” statute (1986) in response to negli-
gent landlords who ignored or abandoned their property, allowing it to
become a place where drug users stayed, sold, bought, and ingested ille-
gal narcotics.

The crackhouse statute prohibits “knowingly” maintaining “any
place” for the purpose of manufacturing, distributing, or using controlled
drugs. It also prohibits not only the managing or controlling in any way
a building or room, but also knowingly and intentionally renting, leas-
ing, or making available for use that building or room, used for the pur-
pose to manufacture, distribute, or use drugs.'®

Consider the case of Randolph Lancaster who owned a house in
Washington, D.C. Over the course of six months, the house was searched



a number of times by sev-
eral different law enforce-
ment agencies. On each
occasion, police found
“large groups of individu-
als” inside with drugs and
drug paraphernalia. Lan-
caster was aware of the
searches but did nothing to
remedy the problem. Pros-
ecuted under the “crack-
house” law, Lancaster was
convicted for maintaining
a crackhouse. He was sen-
tenced to prison, and his
house was seized by the
government. His appeal
unsuccessfully challenged
the constitutionality of the
crackhouse law."
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A 4-by-5-foot sign is posted on the porch of a house in Harvey, Illi-
nois, following a police drug raid. In an effort to combat drugs, this
Chicago suburb is making it easier to find houses where drugs
have been sold, by posting these big signs. The latest tactic in the
effort to rid the city’s streets of drugs is the idea of Mayor Eric Kel-
logg. (AP Photo/Daily Southtown, Matthew Grotto)

In a similar case, Mei-Fen Chen owned the Della Motel in Houston.
She claimed she was unaware that drug transactions were taking place
there, although four former tenants testified that she had witnessed drug
transactions, alerted tenants when police were coming, and encouraged
drug sales by providing storage, and loaning them money. Chen admit-
ted seeing syringes in the parking lot of the motel, but claimed “she
believed they came from a nearby hospital.” Prosecuted under the

crackhouse law, she
claimed she was unaware
of drug transactions at her
motel. The U.S. Court of
Appeals held, however, “all
the circumstances . . . sup-
port either a finding of
actual knowledge or will-
ful blindness on the part of
Chen.*

These cases illustrate
that the crackhouse law
holds landlords and own-
ers liable for what they
know, or failed to know
due to deliberate igno-
rance, about illegal activi-
ties occurring on their

Abandoned buildings line North Swan Street in Albany, New York.
The street was nicknamed “The Sewer,” partly because of the preva-
lence of drug pushers and prostitutes. (AP Photo/Tim Roske)
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properties. In essence, the crackhouse law extends the concept of
racketeering to those who provide the forum for criminal activity, in
addition to those who actually carry it out. This extension of complic-
ity in ongoing criminal activity is designed to curtail that activity by
reducing the number of “safe havens” that exist for it.

The Secretive Nature of Criminal Enterprises

Unlike legitimate businesses, criminal enterprises are secretive by
their nature. It is sometimes possible to arrest a criminal for multiple
crimes, but it is more difficult to link each of them as part of a pattern
connected to a particular ongoing enterprise.

Consider the case of Albert Tocco, the alleged “boss” of Chicago
Heights. He and others extorted money from people who were engaged
in criminal activity, such as “chop shops” that disassembled stolen cars,
illegal gambling operations, and houses of prostitution. In some ways,
these are desirable targets for extortion because the victims are unwill-
ing to go to the police for fear of exposing their own criminal activity.
Based on the testimony of informants, Tocco was implicated in numer-
ous acts of extortion, and also in four murders. He was ultimately
located after fleeing to Greece, returned to the United States, con-
victed of 34 crimes, and sentenced to 200 years imprisonment.?!

Given this plethora of criminal activity, it is still difficult to put it all
together. Even with the testimony of former “insiders,” electronic sur-
veillance, and even undercover officers, the evidence of an ongoing
enterprise is often fragmentary. The RICO provisions have increased the
possible penalties, as noted above, and this offers an incentive for
prosecutors to attempt to connect individual crimes to something
larger. In the Tocco case above, the U.S. Court of Appeals held that “the
government is entitled to try to prove all the racketeering acts making
up the pattern of racketeering activity, so that it may obtain a convic-
tion even if the jury rejects some of its theories.”?* Therefore, even if a
jury ultimately rejects the existence of an ongoing criminal enterprise,
it may still convict on the individual crimes charged.

In a similar case, Joseph Massaro was charged with racketeering, as
a member of the Lucchese organized crime group in New York City. He
ran an organization called the Entertainment Plus Agency that booked
topless dancers in clubs on Long Island. He tried to force his services
on club owners through intimidation (i.e., extortion). When he found
that one of his associates was stealing from him, he shot him in the head.
In order to prove racketeering, the prosecution must provide evidence
to show how these crimes (extortion and murder) are each linked to his
ongoing criminal enterprise. In this case, the evidence connecting
Massaro to all these crimes and to the larger criminal group was per-
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suasive, given the fact that the murder occurred based on a theft of funds
earned from his ongoing extortion enterprise. He was convicted on all
counts and sentenced to life imprisonment.?

RICO is a sweeping law with far-reaching consequences for the
defendant. On the other hand, it is a tool for the government to fight the
“organizations” that maintain organized crime, rather than prosecution
of individuals for isolated acts. It was observed more than 70 years ago
that “racketeering cannot exist without protection.”?* The RICO provi-
sions attempt to remove some of the protection that surrounds crimi-
nal enterprises by exposing those involved to extended penalties
beyond that entailed by the crimes themselves. The RICO law pro-
vides civil remedies as well. These remedies are discussed in Chapter 10.

Critical Thinking Exercise 3.2

The scenario that follows describes an actual fact situation, where
the courts had to determine whether or not the laws involving extor-
tion applied. Resolution of this scenario requires proper application
of the legal principles discussed in this chapter.

The Case of the Avengers Motorcycle Club

Michael Khalil was national president of the Avengers Motorcycle
Club (AMC), an organization with local chapters in Michigan, Ohio,
Indiana, Illinois, and West Virginia. Avengers identified themselves
by wearing clothing that bears the insignia of the club. The AMC has
a constitution and bylaws, elects officers, and members are required
to follow the rules of the club. There was evidence produced that at
Kahlil’s direction the club planned violence against a rival motorcycle
club, the Iron Coffins, which frequented locals bars in a county where
am AMC also had a chapter.

One member of the Avengers became an informant for the FBI after
nine pounds of marijuana was found in his home. Subsequently, an
undercover agent also joined the AMC. They implicated club president
Khalil in drug sales, although he only sold drugs to them on two occasions.

Critical Thinking Questions

1. Is there enough evidence to convict Kahlil under RICO?
Explain.

2. What argument should Kahlil make in his defense against
a racketeering charge?
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Summary

This chapter has defined the scope of organized crime activity as it
relates to predatory crimes. Based on the typology of organized crime
presented in Chapter 1, it can be seen that the provision of illicit
goods, the provision of illicit services, and the infiltration of legiti-
mate business can be characterized by the crimes of conspiracy, extor-
tion, and racketeering.

Organized crime engenders a plethora of activity, but this chapter
has shown that it can be categorized and defined in explicit terms. The
nature of the offenses discussed here provides the groundwork for the
remainder of the book. The causes, investigation, prosecution, defense,
and sentencing of organized crime, explained in subsequent chapters,
rely on a specific understanding of the nature of organized criminal activ-
ity itself.

Organized Crime at the Movies

Movies seek to entertain and inform the audience about a story, inci-
dent, or person. Many good movies also bit upon important sub-
stantive themes relevant to understanding organized crime. Read
the movie summary below (and waitch the movie if you baven’t
already) and answer the questions below to make the organized
crime subject matter connections.

Based on the book by Nicholas Pileggi,
Casino is loosely based on the life of
Frank “Lefty” Rosenthal, who ran the Star-
dust and other casinos for the mob during
the 1970s into the 1980s. The names and
events in the movie are fictitious, so the

CASINO film and book are a novelization of the

- - facts. Robert De Niro plays Sam ”Ace”
Martin Scorsese, Rothstein (based on the life of Lefty
Director Rosenthal), who is called in by the mob to

(199 ) run the fictitious Tangiers Casino in Las

Vegas (based on the Stardust).

Joe Pesci plays Nicky Santoro, a char-
acter based on the life of Anthony Spilotro, an enforcer for the Chicago
Outfit. Santoro is sent to Las Vegas by the Chicago Outfit to make sure
that money is skimmed off the top from casino earnings and sent
back to Chicago, given that the casino was financed with the Teamsters’
Pension Fund.
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Organized Crime at the Movies, continued

Rothstein is a competent, rational operator who understands how
to run a casino and the nefarious kinds of people with whom he asso-
ciates. Santoro is the exact opposite: short-tempered, amoral, and
extremely violent. When Santoro is asked to protect Rothstein, he
shows unprovoked brutality in carrying out his task.

The major problems arise when Ginger (Sharon Stone) enters
Rothstein’s life. Ginger (based on the real Geraldine McGee) is addicted,
unstable, and unpredictable. She and Rothstein have a child and get
married, but Rothstein catches her with her old boyfriend, Lester, a
pimp. Lester is beaten by Rothstein’s men, but Ginger and Lester kid-
nap the daughter and flee to Los Angeles. Rothstein ultimately con-
vinces Ginger to come back home with the daughter, but he throws her
out again when she is caught on phone planning his assassination.

Ginger returns again, but her relationship with Rothstein is beyond
repair. Ginger seduces Nicky as a ploy to secure her fair share of Roth-
stein’s money, and begins a dangerous affair between two very unsta-
ble people, which ends in a violent confrontation. Ginger returns to
Rothstein and demands her share of the money and jewelry. She
manages to steal Rothstein’s key to his safe deposit box and collects
a large amount of cash and drives off, only to be arrested by federal
agents.

Ginger’s arrest precipitates a wave of violence among mob mem-
bers fearing prosecution and snitches; Rothstein is nearly killed in a car
bomb, and he suspects Nicky is behind it. Nicky is betrayed by his own
crew and is killed before Rothstein can find him, and Ginger dies of a
drug overdose. The film ends with a voiceover explaining that the Tang-
iers casino is leveled and the next generation casinos are being run by
corporations, rather than by the mob. An interesting fact is that Roth-
stein’s lawyer in the film is played by Oscar Goodman, Lefty Rosenthal’s
actual lawyer and current mayor of Las Vegas. Sharon Stone received
an Academy Award nomination for Best Actress.

Questions

1. What offenses were involved with the systematic skimming of
profits from casino earnings?

2. Most casinos are now operated by large corporations, and their con-
nection to organized crime is largely a thing of the past. Why do
you believe the mob was ultimately unsuccessful as casino man-
agers?
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Chapter 4

Causes of

Organized Crime

Bill Bonanno is the son of Joe
Bonanno, who was a Sicilian immigrant
and the alleged boss of one of New
York’s five large mafia “families” (a
group not necessarily related by blood
or family ties). The Bonanno family had
oversight of an array of legal and illegal
businesses that were run by people
associated with them. The illegal activ-
ities included gambling, loansharking,
extortion, among others. Joe Bonanno
was not an educated man, but was a
successful leader, although his life was
marred with gang violence, police sur-
veillance, answering subpoenas, gov-
ernment prosecutions, and the betrayal
of friends. Given this background, why
would his son choose to continue in his
father’s footsteps? Unlike his father,
Bill Bonanno was college-educated,
articulate, and served in the military. He
could have been successful at any num-
ber of legitimate professions, but he
chose instead to run the “family busi-
ness” as his father did. The result was a
life much like his father’s in which he
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It is not the thief who is
bhanged, but one who is
caught stealing.

—Czech Proverb

Joseph Bonanno Jr., left, and Salvatore “Bill” Bonanno
Jr., sons of mobster “Joe Bananas” Bonanno, appear
before the grand jury in New York, in this 1965 file
photo. As one of New York’s original five Mafia fam-

ilies, the Bonannos opened bookmaking, protec-
tion and loan-sharking operations. By the 1960s,
they had interests in the Fulton Fish Market, the
city concrete business, Kennedy International Air-
port, the drug trade, the pornography business, and
various unions. But since old man Bonanno’s 1968
retirement, the family has descended steadily into
dysfunction and self-destruction. (AP Photo/FILE)
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became known as an “organized crime figure,” rather than a “success-
ful businessman.”! Why?

The reason why people engage in crime is perhaps the fundamental
issue in the study of criminal justice. A large body of literature has
developed over centuries that attempts to explain the existence of
crime. The bad news is that crime exists in all societies of all types. As
Emile Durkheim pointed out a century ago, “Crime is not present only
in the majority of societies of one particular species but in all societies
of all types. There is no society that is not confronted with the problem
of criminality”? The goods news is that levels of crime vary dramatically
both within and among nations. The United States is at the high end of
crime rates around the world, and there is great variation in crime even
within the United States. Therefore, there is both room for improvement
and examples within the United States and around the world to study.

Is Organized Crime Unique?

Unfortunately, very little attention has been paid to the causes of
organized crime as a special kind of criminal behavior. As we shall see,
some have argued that explanations of crime should be universal,
while others argue that different manifestations of crime may require
different explanations. In either case, it is obvious that different people
commit different crimes for different reasons. Therefore, more than one
explanation is likely needed to explain the crimes of many diverse
people.

Organized crime is distinguished from most other forms of crime in
that it is usually a career pattern. Most organized criminals engage in
persistent criminal activity over a long period of time. This is not the case
with most crime. Studies of delinquency have found (and common
experience suggests), for example, that most juveniles engage in some
acts of delinquency but very few become frequent or serious offenders.?
Furthermore, the vast majority do not go on to become adult offenders.

Organized crime is also distinguished from other kinds of criminal
behavior in its organization. As explained in Chapter 1, most criminal
behavior is spontaneous or involves very little planning. Organized
crime, on the other hand, requires organization in order for it to be
effective and successful over the long-term.

The long-term, continuing nature of organized crime activity,
together with the organization required for the acts themselves, suggest
that organized crime is unique as a criminal choice. White-collar crime
requires organization, but it is almost never a career pattern—instead,
it is a deviation from otherwise legitimate business activity. In a similar
way, some street crimes are committed by career criminals, but these
offenses usually require little organization (e.g., muggings, burglary, rob-
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bery, theft). These examples point to important distinctions between
organized crime and other forms of criminal behavior.

The question remains, however, as to whether the causes of organ-
ized crime are different from the causes of other types of crime. This
chapter offers a four-part typology of existing explanations of crime: pos-
itivist, classical, structural, and ethical. Actual case studies will be used
in an effort to show how these explanations of crime might apply to indi-
vidual instances of organized crime.

Positivism: Social and Economic Influences

The positivist perspective in criminology corresponds with the
rise of social science and the scientific method in the late 1800s. Posi-
tivism looks to internal or external influences as the cause of criminal
behavior. Many attempts to explain crime and delinquency have been
attempted over the last century, employing some combination of psy-
chological, social, economic, and biological factors, although most
rely on social factors.* All these theories have in common the assump-
tion that changes in these conditions will reduce or prevent criminal
behavior.

None of these theories specifically addressed the two features
unique to organized crime: a career criminal pattern and organization
in the crimes themselves. The theory that comes closest, however, is that
of Richard Cloward and Lloyd Ohlin. Their book, Delinquency and
Opportunity, attempts to formulate a theory of delinquent gangs.’
Although they focus on juvenile delinquency, their theory has direct
implications for organized crime. The authors argue, as Robert Merton
did before them, that crime results from lack of access to legitimate
means (i.e., “blocked opportunity”) for achieving social goals (e.g.,
make a good living, have a family).° They also believe, however, that even
illegitimate means for obtaining social goals are not available to every-
one. As a result, some lower-class neighborhoods provide greater oppor-
tunity for illegal gain than do others.

Cloward and Ohlin conclude that three types of criminal subcultures
develop when young people withdraw legitimacy from middle-class stan-
dards (i.e., social goals) because they lack the means to achieve them
(e.g., unequal employment opportunities or inability to go to college).
The three subcultures they identify are: criminal, conflict, and retreatist.
The criminal subculture is the result when these young people associ-
ate with, and go on to become, adult criminals. The conflict subculture
is where fighting gangs develop and status is obtained by violence and
coercion. The retreatist subculture is composed of those who lack
opportunity or the ability to gain status in the criminal or conflict sub-
cultures. These people drop out and may become drug addicts.”
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Most relevant to the causes of organized crime is the criminal sub-
culture. Cloward and Ohlin provide the example of the “fence,” a dealer
in stolen property, who exists in many lower-class neighborhoods. The
fence often “encourages delinquent activities,” by leading young people
to steal “in the most lucrative and least risky directions.” They believe
the same point “may be made of junk dealers in some areas,” and “rack-
eteers who permit minors to run errands.”® Therefore, the “apprentice
criminal” moves from one status to another in the “illegitimate oppor-
tunity system,” developing “an ever-widening set of relationships with
members of the semi-legitimate and legitimate world.” In this way, the
young person becomes socialized into the criminal subculture, a process
made possible, according to Cloward and Ohlin, by blocked opportu-
nities for success in legitimate society.

If a person cannot successfully gain access or status in the criminal
subculture, “the possibility of a stable, protected criminal style of life
is effectively precluded.”” Therefore, blocked opportunity does not
lead directly to a life of crime, according to this theory. Instead, there
must exist both opportunities to form the relationships with the crim-
inal subculture, as well as the personal ability to gain status in this milieu.
This merging of age-groups and “value integration” is necessary for
young people to become part of the adult criminal subculture. James
O’Kane found this theory of “blocked opportunity” useful in explaining
the organized crime involvement of ethnic minorities in the United
States.'? A study of Vietnamese American youth gangs in southern Cal-
ifornia found that exposure to gangs in the neighborhood and pro-
gang attitudes (developed by negative school attitudes, alienation,
family conflict, and perceived benefits of gang membership) were the
best predictors of gang involvement.'!

Other sociological theories of crime use similar techniques to
explain how a young person becomes an adult criminal. One theory
places emphasis on the “delinquent traditions” found in lower-class
neighborhoods.!'? Another theory gives most importance to “learning”
through personal associations that crime is acceptable behavior."? Still
another points to peer group pressure, and how young people attempt
to “neutralize” the guilt they feel about their criminal behavior by
rationalizing it.!* Cloward and Ohlin’s theory makes an effort to address
each of these factors at least implicitly, and therefore is the most com-
plete as a positivistic explanation for the emergence of an organized
criminal.

The life histories of organized crime figures often show a pattern sim-
ilar to that described by Cloward and Ohlin. Henry Hill, whose life has
been the subject of a best-selling biography (Wiseguy) and film (Good-
fellas), is illustrative. Henry came from a large, working-class family in
a poor neighborhood in Brooklyn. He took his first job at age 12 at a cab-
stand across the street. It was there that he was socialized into the crim-
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inal subculture. He was taught how to pass counterfeit $20 bills, deal
in stolen property, illegal gambling, and a host of other illegal activities.

At Christmas, Tuddy [Vito Vario] taught me how to drill holes
in the trunks of junk Christmas trees he’d get for nothing, and
then I'd stuff the holes with loose branches. I'd stuff so many
branches into those holes that even those miserable spindly
trees looked full. Then we’d sell them for premium prices, usu-
ally at night and mostly around the Euclid Avenue subway
stop. It took a day or two before the branches came loose and
began to fall apart. The trees would collapse even faster once
they were weighed down with decorations."

The scams ranged from small to large, but they had common elements:
he was taught by adult criminals, and his acceptance grew as he per-
formed small errands pleasingly for these people. From the perspective
of Cloward and Ohlin’s positivistic approach, Henry’s ultimate entrance
into the criminal subculture of organized crime grew directly from
the limited opportunities he faced in his neighborhood and the coun-
tervailing possibility for success in the criminal subculture just across
the street. In the words of Henry Hill:

To me being a wiseguy was better than being President of the
United States. It meant power among people [who] had no
privileges. To be a wiseguy was to own the world. I dreamed
about being a wiseguy the way other kids dreamed about
being doctors or movie stars, or firemen or ballplayers.'©

The problem with Cloward and Ohlin’s explanation, and all posi-
tivistic explanations of criminal behavior, is that they place too much
emphasis on external (or internal) influences on behavior, and give too
little consideration to the criminal decision. That is to say, despite all
influences in one’s life, a person must still make a criminal decision to
violate the law. Poor neighborhoods, bad associates, and improper
supervision of a young person certainly make it difficult to become a
law-abiding adult, yet it happens all the time. So in some ways, positivistic
explanations of crime beg the question. There is a long list of influences
that help us to understand why a person may have chosen to commit
crimes, but this does not determine that decision. Therefore, posi-
tivistic explanations point to conditions that make a criminal lifestyle
an easy choice, but they do not explain why or how that choice is made
in the face of competing choices, such as redoubling one’s energies in
a noncriminal direction.

A different type of positivistic approach focuses on “routine activ-
ities” or “situational crime prevention.” This perspective concentrates
on “criminal settings” (environments conducive to organized crime
activity), rather than on the motivations of individuals or groups of peo-
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ple. Because much organized crime activity depends on sale in public
and semi-public places (e.g., selling drugs, stolen property), better
surveillance and control of these settings would reduce the opportunity
for small-time organized crimes, which would impact larger organized
crime operations, according to this view.!” The routine activities
approach has not been systematically applied to organized crime, so it
is not clear whether a focus on criminal settings, and the exclusion of
individual motivation, would effectively prevent organized crime activity.

Classicism: Hedonism and the 0dds of Apprehension

In many ways, the classical perspective is the converse of posi-
tivism. Rather than focusing on influential factors that contribute to
crime, as positivism does, classicists see crime as the result of a free-will
decision to choose it. This free-will decision is guided by the pain-pleas-
ure principle: that is, people always will act in a way that maximizes
pleasure and minimizes pain.

Classicists believe that people are hedonistic, and will naturally
seek pleasure at every opportunity and avoid pain. The way to prevent
crime in this view is through deterrence. Criminal behavior is pre-
vented, therefore, when the pain associated with criminal conduct
(i.e., likelihood of apprehension and punishment) is greater than the
pleasure derived from the crime (usually economic gain).

Michael Gottfredson and Travis Hirschi offer a classical explanation
that they intend to explain “all crime,” including organized crime.'® They
believe that crime results from “the tendency of individuals to pursue
short-term gratification in the most direct way with little consideration
for the long-term consequences of their acts.” This tendency is associ-
ated with impulsiveness, aggression, and lack of empathy. They base this
theory on the classical assumption that “human behavior is motivated
by the self-interested pursuit of pleasure and avoidance of pain.”'® Fol-
lowing the classical view, the only effective way to prevent criminal
behavior is through the threat of apprehension and punishment that will
outweigh (at least in the mind of the offender) the pleasure derived from
the criminal conduct.

The problem with the general theory of crime, and the classical view-
point in general, is an overemphasis on the impact of penalties for
crime prevention. First, deterrence is not very effective in criminal jus-
tice because the odds of apprehension are quite low and uncertain. Sec-
ond, the hedonism, or “tendencies” toward short-term gratification, must
come from somewhere. If they are innate, what prevents the majority
of us from engaging in a life of crime? If only some of us have these ten-
dencies, where do they come from? Classical explanations have difficulty
with these questions.
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Another example drawn from the biography of Henry Hill illus-
trates these points. It can be argued that, despite his social surround-
ings, Henry Hill made a free-will choice to engage in a life of crime that
was guided by the pain-pleasure principle. Before he worked at the cab-
stand in Brooklyn, Henry had made observations and drawn conclusions
about the advantages of a criminal lifestyle.

The men at the cabstand were not like anyone else from the
neighborhood. They wore silk suits in the morning and would
drape the fenders of their cars with handkerchiefs before
leaning back for a talk. He had watched them double-park
their cars and never get tickets, even when they parked smack
in front of a fire hydrant . . . And the men at the cabstand were
rich. They flashed wads of $20 bills as round as softballs and
they sported diamond pinky rings the size of walnuts. The sight
of all that wealth, and power, and girth was intoxicating.?

This suggests Henry Hill was making a conscious choice to join the
organized crime group, due to the benefits (pleasure) it would bring.
When his father objected to his employment at the cabstand the fol-
lowing year, Henry “wouldn’t listen to what he said.” His father “worked
hard his whole life” as an electrical worker, but could never get ahead.
Henry said, “we could never move out of our crummy three-bedroom
house jammed with seven kids,” and he decided, “my old man’s life was-
n’t going to be my life.”*! He chose the criminal lifestyle available at the
cabstand. It can be seen that positivists focus on what factors might have
influenced his decisionmaking, whereas classicists focus on the deci-
sion itself.

Classicists would
also argue that Henry
Hill’s life of crime may
never have gotten
started, or would have
been quite brief, if the
odds of apprehension
and punishment had
been greater. This may
be true, although the
odds of criminal appre-
hension for unplanned,
street crimes reported
to police, such as bur-
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reported to police, the true odds are less than 10 percent.?? It is rea-
sonable to surmise that the odds of apprehension for planned crimes,
such as those Henry Hill was committing, are even lower. Compound-
ing this is the volume of criminal activity committed by career crimi-
nals. At one time, Henry Hill saw several police cars outside a lounge he
frequented, so he went instead to his girlfriend’s house. It wasn’t until
he turned on the radio that he knew what crime he was wanted for.*
Because the odds of apprehension were so low, he had engaged in a great
deal of criminal activity without ever being caught. When people like
him are ultimately caught, the penalty or prison time is seen as a long-
term cost of doing business, rather than a penalty for a specific act. Clas-
sicism places much importance on the free-will decision to engage in
crime, but its solution (deterrence) is untenable, given the low odds of
apprehension.

Structural: Capitalism and Arbitrary Laws

From the structural perspective, “It remains a matter of contro-
versy whether it is the criminal structure that creates the need for
illicit goods and services or whether, on the contrary, it is a wide-
spread demand for these things that stimulates and nourishes the ille-
gal activities of organised crime groups.”?* It is this challenge of cause
and effect that forms the basis for the structural view of crime causation.
This approach focuses less on individual behavior and more on how acts
come to be defined as criminal. Social, economic, and political cir-
cumstances cause certain behaviors to be defined as criminal, resulting
in a great deal of “marginal” criminal behavior, according to the struc-
turalists. Examples would include gambling, prostitution, loansharking,
and pornography. Structuralists would argue that we create some of our
own organized crime problems by prohibiting gambling unless the
state is running the game, or disallowing prostitution unless it is sanc-
tioned by the state, or forbidding lending at high interest rates, unless
the interest rate is approved by the state. These inconsistencies are
viewed by structuralists as a mechanism by which we create illicit
markets, and then prosecute people for catering to the demand that the
state has manufactured.

Structuralists also argue that the American capitalist ideology, that
equates success with income accumulation, encourages people to dis-
regard the rights of others who stand in their way. The line between a
successful businessperson, a white-collar criminal, and an organized
crime figure, according to this view, is narrow indeed, distinguished only
by the method (legal or illegal) by which the money was obtained, and
not by who may have been exploited in garnering it.*
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Critical Thinking Exercise 4.1

The scenario that follows describes an actual situation that
describes the actual circumstances of people who became organized
crime figures. Respond to the questions below, employing the prin-
ciples from this chapter.

The Case of the Making of Sammy and Ivankov

Sammy Gravano was born and raised in Brooklyn, New York. He
was held back twice in school to repeat grades in both elementary and
middle school, due to learning problems. He reacted to these set-
backs by becoming tough. He fought like a “little bull,” and earned the
nickname Sammy the Bull. He dropped out of high school and called
the kids in school “nerds” who were doing it the “easy way,” instead of
living by their wits through thefts and scams as Sammy and his gang
members did. Sammy only robbed from commercial establishments
because “they had insurance,” and did not steal from private homes.
He was caught and imprisoned on several occasions, but this experi-
ence appeared to improve his reputation among the criminal ele-
ments. His propensity toward violence and ability to carry out a
variety of illegal scams, such as illegal gambling, loansharking, and theft
helped to bring him to the attention of established organized crime
groups in New York City which involved him in organized crime on a
larger scale.

Vyacheslav Ivankov was raised in a poor section of Moscow, Rus-
sia. By the time he was 15 years old, he was a street brawler “who beat
up people for the fun of it.” His “toughness” brought him to the atten-
tion of known gangsters who taught Ivankov to carry out more sophis-
ticated extortion schemes against businesses. Once caught and
imprisoned, his reputation and connections in the criminal world
expanded further, and he became involved with criminals at an inter-
national level.

Critical Thinking Questions

1. Given the parallels in the lives of Sammy Gravano and
Vyascheslav Ivankov, how might you explain the pro-
gression of their criminal conduct using a positivist or clas-
sical approach?

2. Explain why you believe positivists or classical approaches
do a better job in explaining their criminal conduct.

Sources: Peter Maas, Underboss (New York: Pocket Books, 1997); Robert I. Friedman,
Red Mafiya (Boston, Little, Brown, 2000), pp. 108-110.
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As Alan Block and William Chambliss explain, the structuralist per-
spective links capitalism and crime to class conflict.

The structure of capitalism creates both the desire to consume
and—for a large mass of people—an inability to earn the
money necessary to purchase the items they have been taught
to want . . . Another fundamental contradiction of capitalism
derives from the fact that the division of a society into a rul-
ing class that owns the means of production and a subservient
class that works for wages leads to conflict between the two
classes . . . It follows that as capitalism develops and con-
flicts between social classes continue . . . more and more acts
will be defined as criminal and the amount of crime will
increase.*

In this view, capitalism promotes organized crime by placing a premium
on income generation, and the ensuing conflict between the working
class and those who control the legitimate market. Crimes are created
to control the working class, according to the structuralists.

If the capitalist ideology lies at the root of organized crime, it can
be argued that socialist economies would have less organized crime
because of less pronounced disparities in income and opportunities
within society. However, this does not appear to be the case. Organized
crime, corruption, and smuggling have been reported to be wide-
spread in many different kinds of socialist countries.?’

Organized crime also has flourished in circumstances characterized
by either strong or weak government structures. In his study of the
Neapolitan Camorra crime group in Italy, for example, Vincenzo Ruggerio
argues that “one cannot assert that organised crime prospers where there
is little sense of a state; on the contrary, it prospers where there is too
much state, or at least where the state is present in formal bureaucratic
details, routine, hypertrophied and predatory.”*® This may be true of
organized crime that involves corruption of government processes,
but the emergence of Cosa Nostra in Sicily argues the reverse:
entrenched organized crime groups arose from the weak central gov-
ernment in Italy that was unable to enforce contracts, creating the
opportunity for private enforcers called “gambellotto” or “mafioso”
(see Chapter 6). This was also the case with the Camorra in Italy at the
time of the unification of the Italian peninsula in 1860. The Camorra was
entrusted with the task of maintaining order when the regular police had
been sent to back-up the army.?” The Camorra played the “role of Bro-
ker,” mediating disputes as private individuals assumed a government
role. Therefore, organized crime has emerged both in situations where
the political and economic control exercised by the government is
strong, and also where it has been weak.
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On the one hand, the structural view helps to understand the incon-
sistencies in our laws regulating gambling, sex, and other consensual
“vices.” On the other hand, it offers little help in understanding the
behavior of individuals who violate the law. Our case study of Henry Hill
shows that he cared most about self-enrichment. He and his associates
“wanted money, they wanted power, and they were willing to do any-
thing necessary to achieve their ends.”** How does this differ from the
motivations of a legitimate businessperson who wants the same things,
and will do anything necessary and legal to achieve those ends? The
structuralists do not provide an explanation, other than the economic
inequalities faced by Hill from an early age (already addressed by the pos-
itivists), and the fact that many (but not all) of the crimes committed by
Hill involved the vices, where the law is inconsistent across jurisdictions.

Ethical: When Crime Brings Pleasure, Not Guilt

The ethical perspective sees crime as a moral failure in decision-
making. In this view, crime occurs when a person makes a criminal
choice because of the failure to appreciate the act’s wrongfulness and
its impact on the victim. The ethical explanation of criminal conduct rec-
ognizes that external factors play a role in influencing some people to
engage in crime, but these factors do not cause the crime by themselves
as positivists suggest. In a similar way, the ethical perspective sees a
freely-willed decision that lies at the base of virtually all criminal behav-
ior, but there is no hedonistic “tendency” to engage in crime controlled
only by the risk of apprehension as the classicists suggest.

Instead, crime occurs when criminal acts bring pleasure rather
than guilt or shame, according to the ethical perspective on crime. Ethi-
cists argue that people are often incapable of thinking through decisions
in ethical terms, because ethical principles and decisionmaking are rarely
part of the educational process and often not modeled by parents.
Lacking education and experience with ethical decisions, people often
do what comes naturally: they make decisions based on their own self-
interest, and they fail to understand or appreciate the legitimate inter-
ests of others or of the community at large.

First, classicists are correct in emphasizing the free-will choice that
underlies all behavior. If behavior was determined by internal or exter-
nal influences, we would be no different than the lower animals. Yet pain
versus pleasure does not determine behavior either. If it did, most of us
would be criminals. If the low odds of apprehension and punishment
were the only obstacles that stood in our way for committing a crime,
we would all be career criminals. As noted earlier, the odds of appre-
hension and punishment are quite low. Over the years, they have fallen
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further.®! Therefore, there is more at work in law-abiding behavior than
the threat of police and criminal penalties.

Second, and likewise, the positivists get only part of the picture.
There is no doubt that bad economic and social conditions affect
opportunities for success in legitimate society. Indeed, a society should
be evaluated by the number and quality of opportunities it provides for
legitimate success. On the other hand, if a person’s behavior was deter-
mined by his opportunities, there would be no successful people from
disadvantaged backgrounds, and everyone in prison would be from
socially or economically deprived areas. This is clearly not the case. Many
people emerge successfully from disadvantaged backgrounds, and a num-
ber of people in prison are “white-collar” offenders who had every
advantage in life. Therefore, more is at work in explaining crime than
social and economic conditions.

Third, the structuralists point to the inconsistencies in American
criminal law, where we criminalize and decriminalize behaviors for polit-
ical and economic reasons, often unrelated to social harm. This should
be avoided to the extent possible, because consistency in law helps pro-
mote consistency in expectations for the behavior of citizens. Also, laws
implemented for symbolic reasons, rather than for reasons of public
safety, can result in the creation of illicit markets and criminal oppor-
tunities that outweigh any benefit intended by the law. Nevertheless,
structuralists do not help us explain why some individuals choose to
exploit an illicit market created by gambling laws, for example, while
most of us do not.

The ethical view sees crime as placing one’s own self-interest above
the interests of others. Any short-term gain for the offender obtained
from a crime is far outweighed by understanding the wrongfulness of
the conduct and the harm it causes to the victim or community. From
an ethical standpoint, therefore, a person refrains from criminal behav-
ior because it does not bring pleasure. Ethical decisionmaking and
reinforcement from an early age would help to inculcate the notion of
personal and social responsibility for one’s own behavior. This is some-
thing that is lacking today in government, business, and, not surprisingly,
organized crime.

The biography of Henry Hill illustrates how the failure to possess an
ethical outlook results in a twisted, and often self-centered, world-
view:

Anyone who stood waiting his turn on the American pay line
was beneath contempt . . . They were the timid, law-abiding,
pension-plan creatures neutered by compliance and awaiting
their turn to die. To wiseguys, “working guys” were already
dead. Henry and his pals had long ago dismissed the idea of
security and the relative tranquility that went with obeying the
law.3?
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Critical Thinking Exercise 4.2

The scenario that follows describes an actual situation of the cir-
cumstances of an organized crime figure. Respond to the questions
below, employing the principles from this chapter.

The Case of the Irish Mob

The so-called “Westies” was an Irish organized crime group in
the Hell’s Kitchen neighborhood on the West side of Manhattan. They
were prosecuted into near extinction during the 1980s.

The group that formed the nucleus of the Westies were high school
drop-outs from working-class homes. They were known “more for
their nerve than their brains,” emulating existing gangs, such as that of
Mickey Spillane, which grew out of the same neighborhood culture. The
Westies were different, however, in that they were motivated almost
entirely by profit, rather than respect for their neighborhood or heritage.
Incidents of fighting and violence were common among the Westies,
and they often fought amongst themselves. A reputation for violence
served to enhance a person’s standing in the neighborhood.

On a “typical” day, two of the group’s leaders, Jimmy Coonan
(the leader) and Mickey Featherstone (the enforcer), would pick-up
money for numbers gambling, loansharking debts, and extortion pay-
ments from the union at the piers. They were known in the neigh-
borhood for violence to intimidate their victims.

Ultimately, the Westies self-destructed due to greed and reckless
violence. After a trial for racketeering and murder, Coonan was sen-
tenced to 75 years in prison without parole, based in part on the tes-
timony of Featherstone, who had become a government informant to
reduce his own sentence.

Critical Thinking Questions:

1. Explain the criminal behavior of the Westies using a pos-
itivistic explanation.

2. Explain the crimes of the Westies using a classical
approach.

Explain the crimes of the Westies using an ethical explanation.

4. Which of these explanations appear to explain the West-
ies’ crimes most adequately?

Source: T.). English, The Westies: The Irish Mob (New York: St. Martin’s, 1991).
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This contempt for law-abiding citizens is made possible by the failure
to feel guilt when it is appropriate. Similar to many other criminals, Hill
and his associates felt pleasure when most people properly feel guilt.

Table 4.1
Four Approaches to Criminal Behavior

Approach to

Crime Causation | Primary Cause of Crime Prescribed Remedy

Positive External factors (usually social and Rehabilitation or reform by
economic) changing social and economic

conditions, or by changing a
person’s reaction to them.

Classical Free-will decision guided by hedo- Deterrence through threat of
nistic tendency to maximize pleas- apprehension and punishment.
ure and minimize pain.

Structural Political and economic conditions More equitable distribution of
promote a culture of competitive power and wealth in society,
individualism where personal gain and fewer arbitrary laws, so
becomes more important than the that all individuals have a
social good. greater stake in a better society.

Ethical Free-will decision guided by ethical Education and reinforcement in
principles—illegal conduct occurs ethical decisionmaking from an
because it brings pleasure instead of early age; reduction to the
shame, owing to its wrongfulness and | extent possible the external fac-
harm to the victim and community. tors that promote unethical

decisions.

It was just that stuff that was stolen always tasted better than
anything bought . . . Paulie [Vario] was always asking me for
stolen credit cards whenever he and his wife, Phyllis, were
going out for the night . . . The fact that a guy like Paul Vario,
a capo in the Lucchese crime family, would even consider going
out on a social occasion with his wife and run the risk of get-
ting caught using a stolen credit card might surprise some peo-
ple. But if you knew wiseguys you would know right away that
the best part of the night for Paulie came from the fact that he
was getting over on somebody . . . The real thrill of the night
for Paulie, his biggest pleasure, was that he was robbing some-
one and getting away with it.>

In this case, crime brought pleasure, not guilt. The value system was
upside-down. Ethics focuses inculcation of moral values that would re-
emphasize the responsibility every person has for his or her own deci-
sions, and that there exist objective ethical guidelines by which these
decisions should be made and prioritized. The failure of individuals to
comprehend, feel guilty about, and gauge their actions by the long-term
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consequences of their conduct lies at the heart of the ethical view of
criminal behavior.

Summary

This chapter has presented a four-part typology of explanations of
organized crime: positivistic, classical, structural, and ethical. Table
4.1 summarizes this four-part typology of explanations. The biography
of Henry Hill, an organized crime figure, was used in each section of this
chapter to demonstrate how these explanations may be applied in
actual cases. The life of Bill Bonanno, described at the beginning of this
chapter, offers another useful case study to apply these explanations.
His father was a well-known target of police and was under surveillance
for many years, increasing the odds that Bill Bonanno would be caught
if he followed in his father’s “family business.” At the same time, Bonanno
was educated and had opportunities for legitimate success that he
chose not to pursue. Bonanno’s life illustrates how positivist and clas-
sical explanations of crime have difficulty accounting for his criminal
choices, and how an ethical perspective adds a needed dimension to
understand how criminal decisions are made and how they might be
prevented.

Organized Crime at the Movies

Movies seek to entertain and inform the audience about a story, inci-
dent, or person. Many good movies also bit upon important sub-
stantive themes relevant to understanding organized crime. Read
the movie summary below (and waitch the movie if you baven’t
already) and answer the questions below to make the organized
crime subject matter connections.

Based on the book Wiseguy by Nicholas
Pileggi, Goodfellas tells the true story of
Henry Hill (played by Ray Liotta), who
grew up in Brooklyn and admired the
Lucchese crime family members in his
primarily Italian neighborhood. “As far
back as I could remember I've always
Martin Scorsese wanted to be a gangster,” said Hill, and he
Director quit school and went to work for the
(1990) local mob leaders Paul Cicero (played by

Paul Sorvino and based on the actual mob-

GOODFELLAS

929
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Organized Crime at the Movies, continued

ster Paul Vario) and Jimmy Conway (played by Robert De Niro and based
on the actual Jimmy Burke).

The movie recounts Henry Hill’s introduction to and work for
this New York mafia group, and his ultimate capture and turn to
informant. Henry Hill is half Irish, so he cannot become a “made
man” (full member) of the Italian-American crime family. The film por-
trays actual events in conspiring with Tommy DeVito (Joe Pesci) and
Jimmy Conway to steal cargo from the airport, truck hijacking, and the
brutal violence of this group.

Henry falls in love and marries Karen (Lorraine Bracco), a Jewish
woman, and accompanies her to the Copacabana nightclub several
times a week. Karen is not entirely happy with Henry’s work, but she
enjoys the lifestyle. The marriage suffers when Henry takes a mistress
and in a famous scene, Karen confronts Henry with a gun while he is
sleeping. Henry beats her, yelling that he has enough to worry about
on the street without waking up to a gun in his face.

Henry and Jimmy Conway are sent to prison for four years after dan-
gling a gambler over a lion’s cage at the zoo in order to convince him
to pay his debts. Henry then turns to drugs to support his family,
although Cicero warns him about long prison sentences for drugs
and the risk it poses to the crime bosses.

Henry ignores Cicero and involves Karen, Tommy, Jimmy, and a new
mistress in a large drug smuggling operation. Simultaneously, Jimmy
Conway plans a major heist from the Lufthansa cargo terminal at the
airport. The heist works, but Jimmy becomes agitated when some of
his associates foolishly flaunt their success, potentially alerting the
police, and he begins having them killed off. After being promised
induction as a “made member” of the crime family, Tommy is killed in
retaliation for an earlier murder he committed with Henry and Jimmy:.

The many threads of Henry Hill’s life come together in a disastrous
way as he attempts to balance cocaine shipments, satisfy his mistress,
avoid the police, and keep his drug customers happy, while snorting
cocaine himself. Henry is arrested as he drives to the airport. Karen
bails him out of jail and destroys all the cocaine in the house, leaving
him without money.

After his arrest, Henry feels abandoned by his associates and
marked for death for dealing in cocaine (despite Paul’s warning not to
do so), so he decides to become an informant for the FBI. He enters
the Witness Protection Program, after he testifies against his former
associates, observing, “I get to live the rest of my life like a schnook.”
His marriage to Karen ends, and she gets custody of their children.

Goodfellas was an extremely popular film and, after seeing it,
Henry Hill told others about his true identity, resulting in the gov-
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Organized Crime at the Movies, continued

ernment kicking him out of the Witness Protection Program. Joe
Pesci received an Academy Award for Best Supporting Actor, and the
film was nominated for Best Picture, Best Director, and Best Support-
ing Actress (Lorraine Bracco).

Questions
1. Why do you think Henry Hill idolized and ultimately joined the
mobsters who hung out in his neighborhood?

2. How do you explain Henry’s continuing with his criminal lifestyle
and associates after being incarcerated and often in fear of his life?

6
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Chapter 5

Paradigms of
Organized Crime

Your salary is $5,375.82.
Where did you get that Rolls
Royce?

—Richard Sparks (1976)

Everyone knows the story of the blind men asked to identify an
object that was actually an elephant. One grabbed the tail and guessed
the animal was a snake. Another touched its tusks and thought it was a
smooth stone instead. A third held its ear and surmised it was a large
piece of leather. In each case, the perception was based on logical
deductions, but the conclusion was wrong.

Models, or paradigms, of organized crime have developed in much
the same way. Government investigators, researchers, and scholars
have examined various manifestations of organized crime using inform-
ants, electronic surveillance, court records, participant-observation, inter-
views with convicted offenders, economic analyses, and historical
accounts. By and large, these investigations have been conducted with
integrity and true interest in discovering the actual nature of organized
crime. Often the perceptions of these individuals have been correct, but
the conclusions drawn misleading. Why?

What Is a Model of Organized Crime?

A model, or paradigm, is an effort to draw a picture of a piece of real-
ity in order to understand it better. We make physical models of the struc-
ture of the solar system in order to see how it is organized at a level
difficult to observe otherwise, due to its immense size. We have mod-
eled distinct stages of child development to illustrate the maturation
process that is difficult to observe otherwise due to its slow, gradual
process. In each case, we use models to “freeze” an object or process
in time and space, even though the objects we are modeling are con-
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stantly moving and changing. As a result, models are limited but still use-
ful. They make physical objects, too large (or too small) to observe, vis-
ible; objects too fast or too slow to capture, understandable. This ability
to capture the essence of an object, system, or process without actually
witnessing it makes models the most useful of all educational tools.

As noted in Chapter 1, what U.S. Supreme Court Justice Potter
Stewart said about obscene material holds equally true for organized
crime: I might not know precisely what it is, but “I know it when I see
it”! Everyone has perceptions of what organized crime is, even when
it is difficult to explain in a comprehensive or systematic way. There has
been a large number of efforts to model organize crime, most occurring
during the past four decades. In every case the goal has been to capture
the essence of organized crime in the form of a model because it is so
difficult to observe otherwise.

Like the blind men who attempted to identify the elephant, the out-
come of efforts to model organized crime invariably reflect the per-
spective of the investigator. Economists model it in terms of economic
factors. Government investigators model organized crime as a hierar-
chical government-like enterprise. Social scientists view it as a social phe-
nomenon. In too many cases the perceptions are based in reality, but the
conclusions drawn either inaccurate or overgeneralized. Just as in the
case of the blind men who disagreed in their conclusions, the ele-
phant still existed in a distinct form. It simply was not identified correctly.
The failure of a model to capture the true nature of organized crime
should not be construed as proof, one way or the other, about the
existence of organized crime. Too often in the past a model shown to
have shortcomings in its depiction of organized crime is rejected in its
entirety. This overlooks the fact that the investigator’s perceptions may
have been correct, but the conclusions wrong. As a result, it is impor-
tant to distinguish between the facts and perceptions on which models
are based and the conclusions drawn from those perceptions and
facts. The deduction of wrong conclusions does not mean necessarily
that the facts and perceptions on which they are based are also inac-
curate.’

Models of organized crime can be grouped into three general types:
those that focus on hierarchical structure, those that emphasize local
ethnic or cultural connections, and those that emphasize the economic
nature of organized crime. As we will see, none of these models excludes
consideration of the others, as some overlap clearly exists. Nevertheless,
the development and structure of these models is distinct and will be
treated separately.
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Hierarchical Model of Organized Crime

Hierarchical is defined in the dictionary as “a group of persons or
things arranged in order of rank or grade.” Various authors over the years
have termed this the “bureaucratic,” “national conspiracy,” or “corporate”
model of organized crime. Stated most simply, this model of organized
crime characterizes it as a government-like structure, where organ-
ized illegal activities are conducted with the approval of superiors,
“policy” is set by higher-ups, and illicit activities are “protected” through
the influence of the hierarchy.

This model of organized crime was put forth first in these terms by
Estes Kefauver, a U.S. Senator who conducted hearings on the subject
of organized crime in 1950. His committee concluded that “there is a sin-
ister criminal organization known as the Mafia operating throughout the
country with ties in other nations in the opinion of this committee.”?
Unfortunately, Kefauver had little more than the opinions of law enforce-
ment officials to support his contention. The fact that he drew such
sweeping conclusions without independent corroboration has been
pointed out in several serious critiques of the Kefauver Committee.*

It was not until 1963 that evidence was produced that supported the
notion that organized crime operated as a hierarchical structure. U.S.
Senator John McClellan held public hearings during this period at
which the government introduced the first “insider” in organized crime.
His name was Joseph Valachi, then serving a prison sentence, and
agreeing to testify as part of a deal to avoid a possible death sentence
for a murder he committed while in prison. Valachi’s testimony became
the basis for the hierarchical model of organized crime.

Valachi testified that a nationwide criminal organization did exist,
as Estes Kefauver had argued in 1950. Unlike Kefauver, Valachi said the
organization’s name was “Cosa Nostra,” rather than Mafia. Valachi
claimed he had never heard of the term Mafia, while no law enforcement
official who testified had heard of Cosa Nostra. The Senate Committee
treated the two names for this apparently identical organization inter-
changeably.’ Valachi claimed this organization arose out of a gangland
war in New York City during the early 1930s. The main stake in this so-
called Castellammarese War, which was said to have lasted 14 months,
was “absolute control of the large segment of the underworld then in
the hands of gang leaders of Italian nativity or lineage.”®

Valachi described the organizational structure, established after
this gangland war, as consisting of “the individual bosses of the individual
families, and then we had an underboss, and then we had what we call
a caporegima which is a lieutenant, and then we have what we call sol-
diers.”” In this way, territory and criminal enterprises were divided
among “families” of men of Italian descent. According to Valachi, mem-
bership was restricted by Lucky Luciano after the Castellammarese
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War, to “Sicilians from the turn of the century through the 1920s,” and
then it was confined to “full Italians,” requiring Italian parentage on both
sides of a man’s family. This restriction lasted until 1954, when mem-
bership was opened to others not meeting these requirements.?

Based primarily on Valachi’s testimony and the statements of law
enforcement officials from some large cities, the McClellan Committee
concluded “there exists . . . today a criminal organization that is directly
descended from and is patterned upon the centuries-old Sicilian terrorist
society, the Mafia. This organization, also known as Cosa Nostra, oper-
ates vast illegal enterprises that produce an annual income of many bil-
lions of dollars. This combine has so much power and influence that it
may be described as a private government of organized crime.”® This
characterization of organized crime as a large, centrally controlled,
highly organized entity, forms the basis for the hierarchical model of
organized crime. The major attributes of organized crime according to
this model are highlighted in Table 5.1.

Table 5.1
Hierarchical Model of Organized Crime

Structure (That Forms the Basis for Criminal Activity)

1. “Family” structure with graded ranks of authority from boss down
to soldiers.

2. Bosses oversee the activities of family members.

3. A “commission” of bosses handles inter-family relations and dis-
putes.

AsTable 5.1 indicates, the hierarchical model posits a “family” struc-
ture with several military-style ranks from the boss down to soldiers. The
bosses control the activities of the family. Valachi also testified that there
exists a “commission” of bosses from approximately 12 families in
large cities around the country.' This commission handles inter-family
relations and disputes, according to the McClellan Committee’s con-
clusions. The source of this information was largely Joseph Valachi and
other criminal informants used by police agencies who also provided
testimony at the McClellan hearings.

Over the past 40 years, the hierarchical model has been criticized
for its imprecision. Inaccuracies in several important factors to the
hierarchical model were believed by some to render the model useless.
Problems with the hierarchical model included: (1) the inability to
confirm historically that any type of gangland war occurred during
the early 1930s,'"" (2) information provided by Valachi himself, and
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others after him, that the “family” actually plays very little role in direct-
ing the lives and activities of its members,'? (3) subsequent informants,
such as Jimmy Fratianno, differed widely in their testimony about the
size and structure of Cosa Nostra.'> Most investigations that produced
findings that contradicted parts of the hierarchical model were histor-
ical in nature, relying on court records, testimony, interviews, and
archival data. The number, method, and similarity in conclusions of these
investigations suggest that they raise valid criticisms of parts of the hier-
archical model. What they failed to establish, and perhaps were not
intended to prove, is that the hierarchical model is invalid as a descrip-
tion of at least some parts of organized crime.'* It is true that Valachi’s
history was faulty, and it is unfortunate that the Senate and subsequent
investigators for the President’s Crime Commission in 1967 did not assess
Valachi’s statements more carefully. The President’s Commission Task
Force on Organized Crime essentially repeated Valachi’s testimony and
added little new insight."> Nevertheless, the most important question
remains unanswered: are the errors arising from the McClellan hearings
incidental, or do they warrant an abandonment of the hierarchical
model altogether?

The decade of the 1970s witnessed a growing body of scholarly
research into the nature of organized crime. It began with sociologist
Joseph Albini in 1971 and continued with anthropologists Francis Ianni
and Elizabeth Reuss-Ianni in 1972, and was followed by others. In
every case the researchers were unable to find any connection between
the individuals and groups they studied and a larger, controlling hier-
archy. This led to growing doubts about the existence of a national crime
syndicate, and led to the emergence of a second model of organized
crime, discussed later.

Not until the decade of the 1980s was information available that
showed conclusively that the hierarchical model accurately portrayed
at least some manifestations of organized crime. The “mob trials” of the
1980s and 1990s were the most significant organized crime prosecution
efforts in the history of the United States. Several hundred high-level
organized crime figures were convicted, based on electronic surveillance
and protected witnesses that provided documentary evidence of how
organized crime operates in some areas. The “Commission” trial of
1986 was perhaps the most notable of the mob trial because it involved
the alleged “bosses” of the five New York City “families” of the Cosa Nos-
tra as defendants. The defense conceded that the “Mafia exists and has
members,” and “there is a commission” which was mentioned in the wire-
tapped conversations of the defendants. The defendants tried to argue
that their membership was not synonymous with criminal activity, but
they were each convicted and sentenced to 100 years in prison for var-
ious crimes. Interestingly, the defendants argued that the purpose of the
“commission” was to resolve disputes, rather than to plan crimes, an
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argument not unlike that made by Joseph Valachi in the 1960s who char-
acterized the commission as a mechanism for dispute resolution between
families. The defense stipulations, wiretap evidence, and jury findings
in the commission trial and in the successful prosecution of John Gotti
in 1992 make it clear that the hierarchical model clearly characterizes
at least some part of organized crime in the United States.'® Consider the
testimony of Salvatore (Sammy the Bull) Gravano in the trial of John
Gotti:

ASSISTANT U.S. ATTORNEY GLEESON: Have you ever heard the
term “administration”?

GRAVANO: Yes.
GLEESON: To you what does that mean?

GRAVANO: There is the boss, the underboss, and the con-
sigliere, it’s the higher up in the family. The administration.

GLEESON: Were you part of the administration?
GRAVANO: Yes.
GLEESON: Who was the rest of the administration?

GRAVANO: John (Gotti) was the boss, I was the underboss, and
Frank—and Joe Piney was the consigliere, Frankie was acting
consigliere . . .

GLEESON: What’s below the administration?
GRAVANO: Captains.

This testimony from Gravano, a criminal informant of higher “rank” than
Valachi, is remarkably similar to Valachi’s testimony nearly 30 years
earlier."” Gravano’s description of his “induction” ceremony into the Cosa
Nostra, and the “commission” made up of leaders of various “families,”
is quite similar to Valachi’s version in 1963.'"® There is no apparent
cause or reason for Gravano, or the other criminal informants from the
decade of the 1980s, to model their testimony after that of Valachi, so
it reasonably can be said that the structure of Cosa Nostra (at least within
New York City) is based on the same hierarchical model described by
Valachi in the early 1960s.

Given the available evidence to date, it is clear the hierarchical
model characterizes organized crime among Italian-Americans in the
New York City area who are connected to the Cosa Nostra. There is also
evidence from other cities in New England and elsewhere that at least
within those cities a significant part of organized crime has been con-
trolled by organized criminals with Italian-American roots. The hierar-
chical model fits best in its description of how the group functions in
accord with respect for position, and in partnerships and deference to
other “connected” individuals in organized crime.
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Salvatore “Sammy the Bull” Gravano, former  Salvatore “Sammy the Bull” Gravano stands in
underboss in the Gambino crime family, is sworn  court in Phoenix, Arizona, Oct. 30, 2002. The
in at a hearing of the Senate Permanent Investi-  former mob hit man was sentenced to 19 years
gation subcommittee in 1993, in Washington, in state prison for masterminding an Ecstasy
DC. (AP Photo/John Dunn) drug ring. (AP Photo/Michael Ging, POOL)

The hierarchical model is weakest, given the evidence to date, in
describing whether there exists a true connection among organized
crime groups in different cities, and in specifying the role of Cosa Nos-
tra in the lives of its members. The commission trial in New York City
established how the various “families” operate and divide their criminal
activities there. The trial sheds little light, however, on (1) the existence
and nature of connections among organized crime groups in different
cities, (2) the extent of the connections between Italian and non-Italian
groups in the same cities, or (3) whether organized crime not connected
with Cosa Nostra is structured in similar fashion. Contemporary inves-
tigations suggest that organized crime activities, both within and out-
side the Cosa Nostra, might be becoming less hierarchical and more
entrepreneurial in nature."’

Local, Ethnic Model of Organized Crime

It was said by some people during the 1980s that, once free-market
competition was introduced into the U.S. telephone system, the price
of making a telephone call would drop considerably. The government
was ultimately successful in adding competition to the long-distance tele-
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phone marketplace, but the results were far from dramatic. A similar log-
ical, but incorrect, prediction often arises from the hierarchical model
of organized crime.

Perhaps the biggest problem with the hierarchical model of organ-
ized crime is that it leads to the conclusion that prosecution of the
“bosses” and others in control will make organized crime less prevalent
and less threatening. The successful prosecutions of the 1980s and
1990s illustrate that this is not necessarily the case, in that the demand
for drugs, gambling, stolen property, and a weak regulatory system
provoke the emergence of illicit entrepreneurs to cater to the illegal mar-
kets or to exploit the legal marketplace. Once these entrepreneurs are
removed by arrest or incarceration, others emerge because the demand
remains, as do the opportunities for criminal exploitation of the legit-
imate marketplace.*®

Social scientists became involved in the study of organized crime in
a significant way in the 1970s. For the first time a series of independ-
ent studies appeared that relied on information from sources outside the
government. The first was conducted by sociologist Joseph Albini who
found that individuals involved in organized crime “do not belong to an
organization.” Rather than a “criminal secret society, a criminal syndicate
consists of a system of loosely structured relationships” that develops
so each person can maximize profits.*! The following year anthropol-
ogists Francis and Elizabeth Reuss-Ianni conducted a two-year study of
one specific organized crime “family” in Brooklyn. Francis Ianni became
a participant-observer and based on his observations, and those made
of two other criminal groups he studied, he found these groups not to
be “bureaucratic.” In fact, he found them to have “no structure . . . inde-
pendent of their current ‘personnel’.”*

Unlike the prevailing view at the time that organized crime operated
as “a private government,” both Albini and the Ianni’s found little organ-
ization, and that friendships based on cultural (i.e., Italian) and economic
ties formed the basis for organized crime activities. These authors’
findings are limited, of course, by the areas and groups they studied,
much in the same way that Valachi was limited in his knowledge about
organized crime outside the New York area. The primary difference
between Valachi’s model of organized crime, and the newer local, eth-
nic model developed by social scientists centers on the degree of
organization within and between organized criminal groups.

The body of social science evidence continued to grow from the
1970s to the present. Now numerous studies exist of organized crime
groups in various locales around the country that all have found: (1) cul-
tural and ethnic ties link organized criminals together, rather than a hier-
archy, and (2) the groups studied appear to be local in nature without
apparent connections to a national crime syndicate.??
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Table 5.2
Local, Ethnic Model of Organized Crime

Structure (That Forms the Context for Criminal Activity)

1. Cultural and ethnic ties bind the group together, rather than a hier-
archical structure.

2. Individuals control their own activities and take partners as they
wish.

3. No evidence of connection of these groups with a national crime
syndicate in most cases.

This model, outlined in Table 5.2, has obvious differences to the hier-
archical model first detailed by Joseph Valachi, but there are similarities
as well. All these studies highlight the importance of heritage (.e.,
racial, ethnic, or other cultural ties) in forming the basis for working rela-
tionships, and from Valachi forward it has been clear that even those
organized crime members who are part of Cosa Nostra obtain rela-
tively little direction in their day-to-day activities. Consider Valachi’s state-
ment at the McClellan hearings in 1963:

SENATOR JAVITS: That is the function of the family . . . that is
mutual protection?

MR. VALACHI: Right.

SENATOR JAVITS: Otherwise, everybody operates by himself.
They may take partners but that is their option.

MR. VALACHI: Right.

This exchange shows that the organization of organized crime, even as
a member of the Genovese crime family, as Valachi claimed, is rather
loose.?* Therefore, the differences between the hierarchical and local,
ethnic models appear to lie entirely in bow illicit relationships are
structured, rather than in the nature or extent of the criminal activity
itself.

A third model of organized crime developed in the late 1970s,
when the economics of organized crime drew interest among
researchers and policymakers. Rather than focusing on the personal rela-
tionships that form the basis for organized crime, this group of inves-
tigations focused on the economic relationships that drive the business
of organized crime.
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Enterprise Model of Organized Crime

The enterprise model of organized crime grew out of dissatisfaction
with both the hierarchical and local ethnic models. A growing number
of investigations had found that relationships between individuals
(hierarchical, ethnic, racial, or friendship) were the genesis of organized
crime activity (as opposed to individual, less organized forms of crim-
inal behavior). The view was that if the factors causing these illicit rela-
tionships to form (i.e., conspiracies) could be isolated, a determination
might be made about the true causes of organized crime. It is the con-
spiratorial nature of organized crime that makes it serious. It is not the
individual drug dealer and illegal casino operator that causes public con-
cern, as much as how these individuals organize their customers, sup-
pliers, and functionaries to provide illicit goods and services for a
profit.

The realization that organized crime operates as a business spurred
a series of studies in an effort to isolate those factors that contribute most
significantly to the formation of criminal enterprises. Dwight Smith was
among the first to attempt to explain the economic origins of organized
crime in a systematic manner. In his book The Mafia Mystique, and in
his subsequent publications he developed a “spectrum-based theory of
enterprise.”?> Applying general organization theory to criminal activity,
Smith found that organized crime stems from “the same fundamental
assumptions that govern entrepreneurship in the legitimate marketplace:
a necessity to maintain and extend one’s share of the market.” Accord-
ing to this view, organized crime groups form and thrive in the same way
that legitimate businesses do: they respond to the needs and demands
of suppliers, customers, regulators, and competitors. The only difference
between organized crime and legitimate business, according to Smith,
is that organized criminals deal in illegal products, whereas legitimate
businesses generally do not.

The business enterprise model of organized crime focuses on how
economic considerations, rather than bierarchical or ethnic consid-
erations, lie at the base of the formation and success of organized
crime groups. Regardless of ethnicity or hierarchy, the enterprise model
labels economic concerns as the primary cause of organized criminal
behavior. A number of empirical studies of specific organized crime oper-
ations support this perspective. Patricia Adler’s study of illicit drug
sales in the southwest as a participant-observer found that “dealers
and smugglers I studied operated within an illicit market that was
largely competitive, or disorganized, rather than visibly structured.” Dis-
putes were settled in “a spontaneous and unrestricted manner;* She con-
cluded that the drug markets she observed consisted of “individual
entrepreneurs and small organizations rather than massive, central-
ized bureaucracies,” that were “competitive” rather than “monopolistic”
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in nature.? In a study of bookmaking, loansharking, and numbers gam-
bling in New York City, Peter Reuter found them “not monopolies in the
classic sense or subject to control by some external organization.”
Instead, he observed that “economic forces arising from the illegality of
the product tend to fragment the market,” making it difficult to control
or centralize these illegal activities on large scale.?® Letzia Paoli found
the supply of illegal goods is not marked by a tendency toward the devel-
opment of large-scale criminal enterprises, due to the illegal nature of
the product.® Instead, smaller, more flexible and efficient enterprises
characterize this type of organized crime.

Studies like these typify the enterprise model of organized crime.
Rather than the product of illicit relationships based on hierarchical or
ethnic relationships, this model sees organized crime as the product of
market forces, similar to those that cause legitimate businesses to flour-
ish or die in the legal sector of the economy. The major characteristics
of the enterprise model are summarized in Table 5.3.

Table 5.3
Enterprise Model of Organized Crime

Structure (Incidental to the Criminal Opportunities)

1. Organized crime and legitimate business involve similar activi-
ties on different ends of “spectrum of legitimacy” of business
enterprise.

2. Operations not ethnically exclusive or very violent in order to
enhance profit.

3. Rarely centrally organized due to the nature of the markets and
activities involved.

Table 5.3 shows that it is economic relationships, rather than per-
sonal relationships (based either in hierarchy or in ethnicity), form the
basis for organized crime activity. Organized crime activity is seen as a
deviant variation of legitimate business activity, which is often inter-eth-
nic and nonviolent, because these latter two factors enhance profit-max-
imization.

Several studies have found that organized crime can be inter-ethnic
in nature and also less violent than is commonly believed. Historian Alan
Block saw that, although Jews dominated the cocaine trade in New York
City during the early 1900s, there was also notable “evidence of intereth-
nic cooperation” involving Italians, Greeks, Irish, and Black partici-
pants.’® A contemporary account of the Irish mob “The Westies” on
Manhattan’s West Side saw that they cooperate occasionally with Cosa
Nostra groups to further mutual interests.?' Annelise Anderson’s analy-
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sis of a single organized crime “family” indicated that there was “no
strong evidence” of violence in its legitimate businesses, and the use of
force to encourage payments from loanshark customers was “almost non-
existent.”*? An investigation of organized crime infiltration of the New
York City construction industry showed that “actual violence is only
rarely necessary.”*> Reuter, Rubinstein, and Wynn noted that vending
machine and waste collection industries in the New York City area had
“outgrown the racketeers,” inasmuch as “there is no point in a racket-
eer using force to control machine placement in a bar or restaurant

Critical Thinking Exercise 5.1

The scenario below reports on an actual investigation of organized
crime activity. Using the information provided in the chapter, answer
the questions below.

The Case of Morrisburg

“Morrisburg” (a pseudonym) is an industrial “rust-belt” city that once
had booming coal, steel, and railroad industries. Vice and organized
crime activity are prevalent and have been throughout most of the city’s
history. The illicit activities include gambling, loansharking, stolen
property, drug trafficking, and prostitution. These activities do not
appear to be controlled by a single group, but rather through a num-
ber of independent groups and individuals. A single ethnic group char-
acterizes most of those involved, but no one group is dominant.

New groups periodically enter the mix of illegal activities, but older
groups do not withdraw. The new groups are merely added to the exist-
ing mixture.

Money is generated and laundered through a confusing combi-
nation of illegal operations and legitimate businesses that make illegal
funds difficult to trace. Activities are protected through political con-
tributions and corruption of individuals in both criminal justice and
government agencies.

Critical Thinking Questions:

1. Which model of organized crime appears to account for
the organized crime in Morrisburg most comprehensively?

2. What strategies do you believe would have the most long-
term impact in Morrisburg?

Source: Gary W. Potter (1994). Criminal Organizations: Vice, Racketeering, and Pol-
itics in an American City, Prospect Heights, IL: Waveland Publishing.
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unless he is also able to provide the patrons with the games they
desire. If he cannot, the patrons will just move to another bar.”** Each
study demonstrates that organized crime activity operates according to
economic factors faced by any business enterprise (i.e., the pressures
of suppliers, customers, regulators, and competitors). The enterprise
model clearly places these business-related concerns as more significant
than hierarchical obligations or ethnic links in the genesis and contin-
uation of organized crime.

Fitting the Models Together: Groups versus Activities

Thus, there is evidence to support each of the three models of
organized crime in certain respects. Clear evidence from criminal
informants, electronic surveillance, and jury findings indicate that the
hierarchical model characterizes relationships among the New York
City Cosa Nostra families and some groups in other cities. The mob tri-
als of the 1980s and 1990s removed any doubt that existed after the
Valachi testimony in the 1960s. Yet there is clear evidence that much
organized crime remains unconnected to Cosa Nostra activity. This
evidence has been derived largely from independent case studies (cited
earlier) of organized crime groups in a number of different cities. In many
cases these groups are locally based and bound by ethnic or cultural ties,
groups that are often non-Italian. Finally, there is clear evidence that eco-
nomic considerations are a significant factor in the development and
maintenance of criminal enterprises. These findings stem largely from
economic analyses of organized crime markets (cited earlier) in different
regions of the country.

To what extent do these three models overlap? There are three dis-
tinct ways in which these models merge. Cosa Nostra groups are hier-
archical (if loosely so), ethnically bound, and perhaps also maintained
by market forces. Ethnically bound organized crime groups exist that are
not hierarchical in structure, but rather are driven by economic con-
cerns. There are also organized crime groups not hierarchical or eth-
nically bound that engage in criminal activities corresponding to the
nature of the available market. These three possibilities point out the
major similarities and differences in the three models of organized
crime and suggest how organized crime might be addressed more
effectively in the future.

Both the hierarchical and local ethnic models focus on how organ-
ized crime groups are organized; the enterprise model focuses on
how organized crime activities are organized. This is why the three
models do not conflict in any significant way. While it is important to
understand how a criminal group is organized, if one is to develop a crim-
inal conspiracy case, it is not always necessary to understand the group
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structure to understand how and why it engages in the activities it does.
Perhaps Mark Haller said it best, “it makes little sense, for instance, to
compare an Italian-American crime family to a Jamaican cocaine dis-
tribution group. One is largely a social group that serves its members’
business interests; the other is a business group distributing illegal
drugs.”?® The Jamaican group, in Haller’s view, exists simply as a mech-
anism to engage in the drug business with little in the way of structure
or cultural ties beyond the drug business itself. On the other hand, the
Cosa Nostra group has both preexisting hierarchical and cultural ties that
form the basis for launching illicit enterprises. As Haller puts it, it’s like
“comparing a Rotary Club and a department store. It is more appropriate
to compare stores with stores, and Rotary Clubs with other social
organizations.”3°

The perceived inconsistencies among the hierarchical, ethnic, and
enterprise models of organized crime are incidental for the purposes of
both study and crime control. Once one recognizes, as the organized
crime literature clearly indicates, that (1) some organized crime is hier-
archical in nature, and that much is not; (2) some is locally based and
ethnically bound in nature, and that much is not; and (3) that all organ-
ized crime activity is entrepreneurial in nature; the differences among
the models become less significant.

Organized crime is studied most fruitfully as an economic activity,
and prosecuted on the basis of the relationship among its participants.
For the scholar, the economic activity is paramount inasmuch as it pro-
vides more leads to understanding the genesis and maintenance of the
illegal acts. For the law
enforcement official,
the structure of the
group is paramount
inasmuch as it provides
more leads for prosecu-
tion purposes. Hope-
fully, an appreciation of
each of these models
will enable both schol-
ars and the law enforce-
ment community to
understand that the
apparent tension among
the various models of

‘Tammy Robinson, also known by her cyberspace name, Becka Lynn, poses Organize d crime is

near a computer displaying one of her adult Web pages at her home in inconsequential, rather

Holiday, Florida. Robinson is being prosecuted in Polk County on obscen- than contentious

ity charges for 10 photos she posted on the site, showing her nude and The
performing simulated sex acts. (AP Photo/Chris O’Meara)

enterprise
model characterizes all
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organized crime activity, whereas the precise structure of particular
organized crime groups becomes more or less important depending on
the group in question (especially whether it pre-dated the current
illicit activity, or whether it merely arose in response to the criminal
opportunity). Future investigations should take greater care to appre-
ciate this dynamic and better distinguish between organized crime
activities and organized crime group characteristics as recognized in
the three models of organized crime. Just as the three blind men who
examined various parts of the elephant had good instincts and made log-
ical judgments, their conclusions were still wrong. When it comes to
understanding the true nature of organized crime, it is equally impor-
tant not to lose sight of the “elephant,” as one studies its various struc-
tures and activities.

Future Forms of Organized Crime?

Newer forms of organized crime can occur in the virtual world
rather than in the physical world. The virtual world is cyberspace, the
electronic arena in which the provision of illicit goods and services are
provided without the need for a great deal of physical contact between
provider and consumer. Internet pornography, hackers who threaten and
extort victims, online gambling, and Internet loan frauds are examples
of how the Internet provides a virtual forum to connect criminals to vic-
tims without face-to-face contact. Are organized criminal groups and asso-
ciations important to these offenders?

Criminals associate only when it is fulfills a necessary purpose in car-
rying out a crime. As criminals become more disconnected from victims,
it also is likely they will become more disconnected from each other.
Continuing criminal associations will become less important, replaced
by changing “networks of convenience” in which criminals associate only
temporarily when it is necessary to do so. For example, an online
pornography Web site that sells access to photos and videos needs a con-
tinuing supply of this product to remain attractive to customers. Rather
than incurring the risk of constantly recruiting new men and women to
perform, video production people to film and manufacture a final prod-
uct—all of which incur risk of apprehension—a simple call on the
Internet seeking volunteers or other entrepreneurs to sell their own sex
videos that are made independently greatly reduces the risk, while
serving the criminal need. In this way, members of the organized crime
“enterprise” (including those who make the pornography, who make it
accessible via the Web, and those who sell access) may never even meet
in person. This activity falls short of prostitution, due to the lack of phys-
ical contact between the provider and consumer, but some jurisdictions
are exploring revisions to prostitution laws and more strictly regulating
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Critical Thinking Exercise 5.2

The scenario below reports on an actual events. Using the infor-
mation provided in this chapter and thus far in the book, answer the
questions below.

The Case of the Hackers

A hacker claimed that he had the stolen credit card numbers of
300,000 customers of the Web site “CD Universe.” The hacker said he
was a 19-year-old from Russia. The company refused to pay his ransom
demand of $100,000, so he released thousands of credit cards number
over the Internet. In another case, a hacker traced to Russia stole 55,000
credit cards numbers from Creditcards.com, a company that processes
credit card transactions for online merchants. This hacker’s demand for
$100,000 was ignored, so he posted 25,000 stolen credit card numbers
on the Internet.

A senior at the University of Missouri was arrested on suspicion of
using his girlfriend’s e-mail account to send out thousands of spam e-
mails in an effort to crash the computer network. In another case, a
20-year-old student at the University of Texas was arrested for break-
ing into the university’s computer system and taking 55,000 social secu-
rity numbers and personal information of students, faculty, and staff.

These are some of many cases of systematic efforts to steal credit
card numbers and other personal information from nonsecure Web
sites. The organization of these crimes is interesting in trying in trying
to assess the characteristics of the criminal enterprise that underlie the
criminal activity.

Critical Thinking Questions:

1. Explain the crime crimes with which these hackers could
be charged.

2. Would you consider these hackers part of organized
crime?

3. What type of model of organized crime would best
describe these hackers, given the nature of their criminal
conduct?

Source: “Companies Warned about Organized Hacker Attacks,” USA Today, (March
8,2001); “Texas Student Charged,” Information Week, (March 14, 2003); “University
of Missouri System Hackers Nailed,” Intelligence Wire, (March 13, 2003).
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the marketing of sexually objectionable materials in an effort to curb the
spread of sexually oriented web sites.”” The legal issues combine with
the lack of a traditional continuing group to make prosecutions difficult.
Susan Brenner has observed, “the migration of the gang structure to
cyberspace is to some extent problematic because a gang’s structural
advantage in the real world, the concentration of effort, may be of lit-
tle importance in the cyberworld.”*®

There is evidence that even organized crimes in the physical world,
such as extortion and the sale of stolen property, are becoming less
“organized” and more “networked.” Separate empirical studies of extor-
tion and frauds by Russians, human smuggling by Chinese, and other dis-
parate groups have found a trend toward “networking,” where ad hoc
associations are formed in which individuals come together for a spe-
cific “job,” and once completed, they disperse.* Contemporary organ-
ized crime, therefore, might be moving away from longer-term traditional
relationships and structures to more fluid, less formal, and temporary
associations. This may reflect a wider characteristic in society in gen-
eral, where long-term relationships in families and the workplace are
increasingly rare, reducing personal loyalty and commitment among indi-
viduals and institutions. In the world of organized crime, this is a fur-
ther argument to distinguish the acts of organized crime from the
offenders who engage in it. The acts have remained quite stable, reflect-
ing only changes in opportunity (e.g., the Internet, globalization of com-
merce), whereas the structure of organized crime (e.g., groups and
networks) mirror parallel changes in the social structure.

Summary

Three paradigms, or models, of organized crime include the hier-
archical model, local, ethnic model, and enterprise model. These mod-
els differ in their focus on the nature of organized crime groups versus
the nature of organized crime activity. Empirical studies of organized
crime suggest that organized crime is less hierarchical and more entre-
preneurial than originally thought. Likewise, ethnicity is a means by
which groups connect and form trusted bonds, rather than the only way
in which organized crime forms. Studies find a great deal of inter-eth-
nic organized crime activity. In all cases, however, organized crime func-
tions as entrepreneurial activity where economic criminal opportunities
are exploited based on their availability, competition from other crime
groups, the size of the market for that illegal product, and concerns sim-
ilar to those of legitimate businesses in the legal marketplace. In the
future it is likely that even less formal, more fluid connections among
organized crime interests will exist in order to keep the risk of appre-
hension low. Also, the changing nature of communication and illegal
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products available via the Internet will enable offenders to avoid face-
to-face contact with each other and with their victims in many cases.
These criminal networks will be more difficult to detect and track,
and they are a significant departure from traditional forms of organized
crime in the past.

Organized Crime at the Movies

Movies seek to entertain and inform the audience about a story, inci-
dent, or person. Many good movies also bit upon important sub-
stantive themes relevant to understanding organized crime. Read
the movie summary below (and waitch the movie if you baven’t
already) and answer the questions below to make the organized
crime subject matter connections.

Carlito’s Way is based on two novels by
Judge Edwin Torres. Carlito Brigante (Al
Pacino) is a Puerto Rican ex-convict who
wants to change from his former life as a
drug dealer, but he finds it difficult to do
O &I & 4 so Afterserving five years in prison, Car-
lito’s attorney, Dave Kleinfeld (Sean
—_— Penn), has secured his release, due to

Brian De Palma illegal evidence-gathering in the case

Director against him.

(1993) Carlito has been a gangster and drug
dealer for many years, and announces his
plans to go straight and open a car deal-
ership in the Bahamas. Carlito is shocked by how his old neighborhood
has changed while he was in prison; many of his friends are either dead
or in jail. A young cousin is now involved as a low-level drug courier,
and asks Carlito to back him up on a pending deal. The deal goes bad,
the cousin is killed, and Carlito has to shoot his way out of the situa-
tion, taking the money from the deal with him.

Carlito uses the money to buy into a nightclub owned by a strug-
gling pathological gambler. Carlito manages the club well, turning a
profit, and saving the money for his planned new life. His lawyer, Kle-
infeld, is not doing as well; he is snorting cocaine and drinking heav-
ily. One of his clients is a mobster, Tony Taggalucci, who believes that
Kleinfeld has stolen $1 million from him, intended as a bribe to avoid
his current prison sentence. Tony threatens Kleinfeld to help him break
out of jail, or else become the target of a mob hit.

Kleinfeld asks Carlito for help in the escape plan for Tony. During
the escape, Kleinfeld decides to kill both Tony and his son and dumps
them into the river. Carlito knows the mob will come after them, so

CARLITO’S WAY
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Organized Crime at the Movies, continued

he plans to leave town earlier than expected with his girlfriend Gail
(Penelope Ann Miller). He is interrupted by a call into the prosecutor’s
office where he learns that Kleinfeld has offered a deal to testify
against Carlito. The prosecutor realizes, however, that Kleinfeld is a
more serious criminal than Carlito, but Carlito refuses to cut a deal.

Instead, he goes to the hospital where Kleinfeld is recovering
from an assault, and Kleinfeld admits to betraying Carlito. Carlito
secretly unloads Kleinfeld’s gun in the hospital room, and Tony’s sur-
viving son later kills Kleinfeld in the hospital.

Carlito goes to his nightclub to get money to leave town, but he
is confronted by a group of mobsters who want to know if he was
involved in the killing of Tony, and he is caught in a lie. Carlito man-
ages to escape from the club, and a major chase ensues through New
York City’s subway system, where Carlito almost makes the train out
of town, where Gail is waiting. It becomes clear that Carlito’s failure
to heed warnings about danger from others was a fatal flaw. Carlito
manages to hand Gail the money to start a new life before he dies.

Questions

1. Why do you think Carlito actively sought to leave the criminal life,
whereas many others, such as Henry Hill, never make that decision?
Explain the reasons why it is difficult for Carlito to escape his prior
life as a career criminal.

2. What paradigm of organized crime is portrayed in this movie?

6
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Chapter 6

The Mafia:

100 Years of Historical Facts and Myths

How many things which
served us yesterday as arti-
cles of faith, are fables for

us today.
—Michel de Montaigne
(1580)

Martin Bosshart, age 31, was found dead, shot in the back of the
head, on a street corner in Queens, New York. No motive or suspects
were found, although Bosshart had been arrested more than a dozen
times in the past for crimes relating to a stolen car ring. He was on parole
after serving five years in prison. Police say he once ran one of the largest
Mafia-owned chop shops in Queens, where cars were stolen, dismantled,
and parts were sold illicitly.

Bosshart’s case is typical of how we hear about the Mafia. It appears
to be the result of a feud among gangsters. But how are they organized?
How do individual events like this fit into the larger picture of the
Mafia and organized crime? The answers to these questions are imper-
ative if an accurate understanding of organized crime is to be established.
This chapter examines the origins of the “Mafia” link to organized
crime in America, and separates the myth from the reality on the basis
of firsthand investigations of the historical record.

The term “mafia” is synonymous with LCN (La Cosa Nostra), refer-
ring primarily to groups of organized crime “families” in the United States
and Italy. The members of these groups are of Italian descent and
often are unrelated to each other; hence, the term “family” is not
descriptive. Nevertheless, the group exists for both noncriminal social-
izing as well as for carrying out criminal acts, and they are connected
by both their ethnicity and by their sworn allegiance to each other
(which in recent years has eroded with numerous cases of mafia mem-
bers testifying against each other).
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The Hennessey Murder in New Orleans, 1890

Interest in a “Mafia” in the United States can be traced to the mur-
der of David Hennessey in 1890. Hennessey was Superintendent of Police
in New Orleans when he was shot and seriously wounded on his front
doorstep by a group of unknown assassins. His deathbed statement was
said to be either “Sicilians have done for me,” or “Dagoes,” which was
interpreted as indicating an Italian connection with his death.

Seventeen Italian immigrants were arrested as a result of this alleged
statement, and they were called part of a “Sicilian Assassination League.”
The prime count of murder against nine of the defendants was the
first to come to trial. Before the trial, however, the prosecution dropped
its case against one of the defendants, and the judge directed a verdict
of acquittal against another due to a lack of evidence. Nevertheless, it
was widely assumed that the other seven suspects would be convicted.?

On March 13, 1891, the jury acquitted four of them and a mistrial
was declared in the case of the other three. The citizens of New Orleans
were outraged by this apparent miscarriage of justice. Soon after the trial,
a mass town meeting was called, which turned into an angry mob.
The crowd marched on the jail, broke into it, shot nine of the 11 defen-
dants, and publicly hung two others. In response, the Italian government
recalled its foreign minister to the United States in protest. Diplomatic
relations were resumed, however, when the United States made an
indemnity payment to the Italian government.

Most contemporary explanations now indicate that Hennessey’s
death was actually the result of a business rivalry between two Italian
families: the Matrangas and the Provenzanos.’ The Provenzanos con-
trolled the dock areas of New Orleans, but the Matrangas had begun to
take business away from them. In early 1890, several of Matranga’s
workers were killed or wounded, and the Provenzanos were accused.
In July 1890 several of the Provenzanos were convicted, but a new trial
was subsequently ordered due to inconclusive identification of the
suspects. The Matrangas objected to this and were especially unhappy
with Police Chief Hennessey, who supported the Provenzanos during
the trial and who was thought to have influenced the judge in setting
aside the verdict.

At the retrial of the Provenzanos, Hennessey was scheduled to tes-
tify against the Matrangas claiming that they were part of a “Mafia” in
New Orleans. Hennessey was, of course, shot before he testified, and
many concluded that his death proved that a “Mafia” existed. In the even-
tual retrial of the Provenzanos, however, the Mafia issue was never
raised, and there has never been any hint that Hennessey ever had any
evidence of a “Mafia” in New Orleans. If such evidence existed, it never
came out either before or after his death.



CHAPTER 6 * THE MAFIA: 100 YEARS OF HISTORICAL FACTS AND MYTHS

During this period, many people in North America generally assumed
that some sort of “Mafia” existed in Italy (or Sicily). As a corollary to this
belief, it was commonly held that if there was a “Mafia” there, some of
its members were probably included in the mass of immigrants from
southern Italy during the 1880s.% As a result, a common explanation given
for these murders was lax immigration controls which permitted entry
to North America of numerous ex-convicts and criminals escaping
from Italian justice.’

The Italian Connection

In the late 1800s, it was claimed that there were many unsolved mur-
ders of Italians in New Orleans—fueling belief in a Mafia. However, less
than four Italian deaths per year have been documented. As Dwight
Smith has observed, “In retrospect, it appears that a desire to believe in
a local Mafia society outstripped any objective investigation of fact.
Shreds of evidence—even hearsay assertions—that would support the
theory were accepted without reservation, and contrary evidence was
ignored.”®

In addition, local feelings were very much anti-immigrant during this
period; so it would not be surprising that Hennessey’s death caused an
anti-Italian campaign. It was said during this period that more than 1,000
Italian immigrants with criminal records in Italy had come to the United
States during the previous few years. However, a grand jury investiga-
tion of the lynching of the Italians charged with Hennessey’s murder
found that only about 300 Italian immigrants had been offenders in Italy,
and most were petty offenders. In any case, this total of 300 was less than
one percent of the Italian population of New Orleans. In some ways, the
assertions of an imported Italian “Mafia” is similar to allegations made
against more recent immigrant groups, such as Cubans, Mexicans, and
Asians, that they are somehow part of a criminal conspiracy.

Despite these facts, many people continue to believe, even today,
that a “Mafia” was somehow imported to North America from Italy. Now,
it is only possible to examine this claim through historical investigations.
Fortunately, a number of these have been conducted to determine the
existence of a “Mafia” in Italy and/or its importation to North America.

Sociologist Joseph Albini conducted an investigation based on
archival data and information provided by confidential informants gath-
ered in both Italy and the United States. In a book titled, The American
Mafia: Genesis of a Legend, he attempted to examine the historical basis
for the popular belief that a “Mafia” exists in Sicily, which somehow
formed the basis for a similar organization in the United States. Albini
found no formal organization that could be called a “Mafia.” Instead he
found a less organized arrangement.
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It is not a centralized, highly complex national and international
organization with a supreme head in Palermo. It does not
have a rigidly defined hierarchy of positions. It does not have
specific rules and rituals. In other words it has none of the char-
acteristics generally attributed to it in popular and clandestine
descriptions. In noting the absence of these characteristics the
author is not alone, as evidenced by the agreement found in
the works of Pitre [1904], Barzini [1954], Bruno [1900], Sladen
[1907], Hood [1916], King and Okey [1901], Neville [1964],
Candida [1964], Maxwell [1960], Paton [1900], Monroe [1909],
Pantaleone [1966] to mention only a few.”

As Albini notes, numerous authors before him found a similar result:
rather than a formal organization called “Mafia” in Italy, there is much
evidence to indicate that persons considered “mafioso” came about dur-
ing the 1800s in Sicily, when feudalism was legally abolished. The end
of feudalism resulted in a large class of landowners (who had land to be
cultivated) and a large class of peasants (who could now cultivate the
land if they paid rent to the landowner). This situation led to the
demand for a person who could: (1) make sure that the landowner
received an adequate yearly rent for his land, and (2) provide protection
for the landowner because the government could not guarantee it. As
a result, there emerged a middleman called a “gambellotto” or “mafioso”
who provided protection for landowners, while insuring that the peas-
ants paid for their use of the land. As Albini discovered,

By using violence, by subjugating the tenant into accepting
impossible leases, by extorting the small farmer with threats
of attacks upon person and property, the “gambellotto”
entrenched himself in a patronage system which continues
today. As a client to his landowner in return for certain favors
he promised continued suppression of the peasant. As a patron
to the peasant he promised work and the continuation of
contracts.®

This system of protection and patronage provided by the “gambelotto”
or “mafioso” was not a centralized or organized system. In fact, Albini
found no evidence of an organization called “Mafia.” Rather, “Mafia”
merely refers to the role of the mafioso in Sicilian society.

“Mafia” then is not an organization. It is a system of patron-
client relationships that interweaves legitimate and illegiti-
mate segments of Sicilian society. “Mafioso” is not a rank or
position within a secret organization. Rather it represents a
type of position within the patron-client relationship of Sicil-
ian society itself.’
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Although the work of Albini, and the many others before him cited
above, found no evidence of a Mafia in Italy, it is useful to examine the
work of subsequent investigators who conducted independent histor-
ical investigations, using different methods in their research.

Henner Hess published the results of his historical investigation into
Italian organized crime in a book titled, Mafia and Mafiosi:The Struc-
ture of Power, where he examined Sicilian archives of police reports and
trial transcripts from the period 1880-1890. Hess found that, “. . .
there is no organisation, no secret society called mafia”'° Rather than
a “Mafia” organization, there was, instead, the mafioso type, which
existed in Sicily due to Italy’s weak central government which was
located far from Sicily. “The moral, social, economic and geographical
conditions of Western Sicily, combined with the decisive political fac-
tor of a weak central power situated outside Sicily, thus led to the
emergence and continued existence of a mafioso self-help which
stepped into a power vacuum” to enforce contracts and other rela-
tionships that the state could not effectively carry out. Hess concluded,
that “Mafia is neither an organisation nor a secret society, but a method.” !
Like Albini, Hess saw the idea of a “Mafia” as a general term applied to
these individuals who provided “protection” and other services to cit-
izens that the government was unable to provide.

In other research, Hess found more evidence to support his con-
clusions. He found that it is “easy to misinterpret [the actions of mafiosi]
as actions planned and supervised by a single command group.” This is
because these individuals have similar interests. His investigation uncov-
ered no evidence of a central organization that controlled those who
acted as mafiosi; rather, he found evidence if individual mafiosi who
shared “the same profession and the same problems” and who occa-
sionally “turn to each other as to colleagues for help.”'?

Anton Blok published an anthropological study of a Sicilian village
titled, The Mafia of a Sicilian Village, 1860-1960. Blok’s study followed
the emergence of the concept and role of “Mafia” through an exami-
nation of archival data.

Similar to the findings of Albini and Hess, Blok found the emergence
of “Mafia” in Italy to be the result of tensions among the central gov-
ernment of Italy, landowners, and peasants.

Mafia emerged in the early 19th century when the Bourbon
State tried to curb the power of the traditional landowning aris-
tocracy and encouraged the emancipation of the peasantry . . .
Feudal rights and privileges were abolished by law, and the
peasants were offered a prospect of land which had become
marketable. This so-called anti-feudal policy touched off ten-
sions between the central government and the landowners,
who sought to maintain their control over both the land and
the peasants . . . “mafiosi” were recruited from the ranks of the
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peasantry to provide the large estate owners with armed staffs
to confront both the impact of the State and the restive peas-
ants, especially in the inland areas of the island where the Bour-
bon State failed to monopolize the use of physical power.'?

According to Blok, therefore, mafiosi came about due to the need for
power-brokers to mediate between the weak central government,
which was attempting to alter the long-standing privileges of the
landowners and, on the other hand, between the landowners and the
peasants, whom the government was attempting to liberate.

Even after the unification of Italy, the State failed to monopo-
lize the use of physical force in large areas of western Sicily and,
therefore, could not hope to enforce legislation . . . “Mafia” was
born of the tensions between the central government and
local landowners on the one hand, and between the latter and
peasants on the other.'

Blok found no evidence of a full-fledged organization called the “Mafia,’
but uncovered evidence of private citizens who found themselves in a
position for gain by using violence to control a political situation.

As a result, Albini, Hess, and Blok each found the “mafia” to be a term
applied to individuals who were employed by private citizens for pro-
tection. In none of these investigations was there evidence that these
“mafiosi” were coordinated or organized in any systematic way.

Still another investigation, titled Mafioso, was published by journalist
Gaia Servadio. The book attempted to assess the historical accuracy of
a belief in an Italian Mafia. Interestingly, Servadio’s findings concur
with those of previous investigators: “When Sicily became part of the
new-born [sic] state of Italy in 1860 it had been under continual foreign
occupation for more than two thousand years . . . To the outsider, Sicil-
ian society appeared brutal, corrupt and secretive. It was not difficult
to lump these qualities together, and in fact it was during the decade of
1860-70 that the myth of a ‘secret society’ was born and baptized. Italy,
and soon Europe, discovered ‘the Mafia’ "

Like Albini, Hess, and Blok, Servadio saw “the Mafia” as the result of
the inability of a central government to effectively deal with the people
of Sicily who, historically, had resisted foreign occupation by an outside
government. She goes on to note how the idea of a secret society may
have come about.

For an administrator or policeman confronted with the com-
plex criminal machinery of Sicilian society the conspiratorial
notion of a mysterious secret entity made a kind of sense, and
glossed over any more far-reaching speculations. They saw
the symptoms, but diagnosed the wrong disease. If the Mafia
were in fact a secret society, it would be long defunct. Even a
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weak police force would have uncovered names and details of
its organization, and the Mafia whose rise we have traced is not
secret: on the contrary, it thrives on publicity.'®

As Servadio points out, it is improbable that a secret society could
have survived, especially when the acts of mafiosi thrive on publicity
(i.e., violence or murders are rarely kept secret. Under most circum-
stances, it is desired that the evidence be discovered to serve as an exam-
ple of influence or power)."”

A fifth historical investigation of the roots of the “Mafia” was pub-
lished by Italian sociologist Pino Arlacchi. Using archival data that
included official inquiries and court records, he found the “mafia was
a form of behaviour and a kind of power, not a formal organization.”'®
Arlacchi found, like the investigators before him, that individuals,
called mafioso, emerged as power-brokers due to a weak central gov-
ernment. Given the conditions “typical of the local community, there was
very little security of property, wealth or person, anyone who owned
anything had to entrust its protection to the leading mafioso of the
area.”'” Those refusing to pay protection money suffered from fires, rob-
beries, vandalism and, occasionally, murder. Therefore, Arlacchi’s inves-
tigation of the origins of the “Mafia” drew similar conclusions to those
of Albini, Hess, Blok, and Servadio: the term “Mafia” describes a crimi-
nal lifestyle, not an organization.

A sixth historical investigation was conducted of the origins of
organized crime in northern Italy, rather than in Sicily. Sociologist
James Walston examined court records, police archives, newspaper
sources, and conducted interviews to examine the nature of organized
crime in Naples, Italy during the nineteenth and twentieth centuries.
Walston examined the origins of the “Camorra,” a term used to describe
Neapolitan organized crime. He found that “there has been organized
crime in Naples since the beginning of the [nineteenth] century” He dis-
covered that the “rise to a position of power and prestige of Neapolitan
gangsters has not changed” over the years and, in fact, “it is a similar path
taken by mafiosi and gangsters everywhere.”*

Nevertheless, “Neapolitan society is too fragmented, as indeed one
would expect a city of two million people to be, to allow a single fig-
ure [or group] to control the whole or even a fractional part of the
whole” of political power necessary for the protection of organized
crime activities. In the villages around Naples, Walston found “gangsters
might control the local council . . . But in the city and region as a
whole there is too great a heterogeneity for one social group to gain con-
trol.”?!

Although there is much evidence of continuing organized crime
activity by “Camorra” groups, Walston expressed doubts about the exis-
tence of a “strictly ordered secret society” that has continued for sev-
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eral hundred years. First, the education level of the organized criminals
and very high illiteracy rate casts doubt that they are “sufficiently literate”
to write or read rules. Second, an ordered society governed by “codes”
or internal “laws” would be quite vulnerable to police discovery once
the “secret is out.” Third, the “supposed submissiveness of members” to
a “code” ignores the fact that “internal conflict within ‘the society’” did
occur, and continues to occur.?? Indeed, a continuing “gang war” has
resulted in the trials in Italy of several hundred defendants originally
recruited as members while in prison. Conflicts among these Neapoli-
tan groups have arisen due to resistance to an attempted organization
along geographical lines, the profitability of the narcotics trade, and dis-
agreements over control of various illicit markets, such as cigarette smug-
gling.? Similarly, Robert Lombardo found that extortion rackets (“Black
Hand” activity) in the Italian-American community in Chicago in the early
1900s was not imported from Sicily as is commonly believed, but
instead is roots in America.**

Testimony from Tommaso Buscetta, a Sicilian organized crime figure
who became a government informant in 1985, put all this historical
research into perspective when he testified that there was no central
organization of criminal groups in Sicily until the 1950s. Interestingly,
the suggestion for such an organization, according to Buscetta, was made
by Joseph Bonanno, a well-known American organized crime figure. The
purpose for the organization of criminal groups (via a “commission”) was
“to resolve disputes” among the various criminal groups.? The “com-
mission” in Sicily did not last very long, however, and continuing disputes
among criminal groups over both territory, control, and markets resulted
in mass trials of defendants there during the 1980s.

Each of the separate historical investigations discussed here, as
well as others, has ended with similar conclusions. 2° First, none found
evidence of a single organization called “Mafia” in Italy. Rather, it is a “col-
lection of groups.”? Second, the violence attributed to a “Mafia” in
Italy appears to have resulted from individuals filling the need for
power-brokers among the conflicting interests of the government,
landowners, and peasants. Therefore, it is more accurate to think of the
Mafia as a loose collection of individual criminals and criminal groups
than as a single entity.

In recent years, the organization of the Mafia in Sicily has taken on
new found importance. The so-called “Pizza Connection” case in New
York established that Sicilian Mafia figures had conspired with Ameri-
can Mafia figures to import heroin through pizza parlors in the United
States. Tons of morphine were smuggled from Turkey to Sicily, processed
there into heroin, and then smuggled through U.S. airports.? This case
prompted a realization on the part of U.S. investigators that, regardless
of the form, organized criminals did engage in mutually beneficial
arrangements, and sometimes on an international scale.? The mafia
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“maxi-trial” in Sicily during the 1980s, charged 464 defendants with mul-
tiple murders and with operation of a world-wide heroin ring covering
the years 1975-1985. In Italy, this was momentous for two reasons: mafia
members and names were made public, and never before had such a
huge trial occurred. Tomasso Buscetta testified, as he did in the Pizza
Connection trial in New York. A total of 1,337 witnesses testified, and
342 of the defendants were convicted. From the Italian point of view,
“this was the first serious assault ever made on the entire, infinitely com-
plex Mafia phenomenon.”*° It also prompted recognition that, regard-
less of its structure, some Sicilian organized crime figures were now
operating worldwide. Mafia groups struck back at the government in
1992 when they killed two Italian judges with bombs, but this had the
effect of strengthening the resolve in Italy to continue its prosecution
efforts against organized crime.?!

This prosecution effort continued with the conviction of 97 mem-
bers of the ‘Ndrangheta crime “family,” after a four-year trial. This Mafia
group operated out of Calabria in southern Italy. They were found
guilty of 20 murders, extortion, drug smuggling, and other crimes.
Thirteen of the members received life terms, and the others sentences
that totaled 460 years.3?

Most Italian organized crime, like its American counterpart, remains
primarily local in nature. The confession of Antonio Calderone, an
alleged “boss” of a Mafia group in Sicily, illustrates this. The city of
Palermo has long been known to be the most active Mafia city in Sicily,
and Calderone claims “there are more than 50 of them [mafia families],
at least one for each neighborhood” in Palermo.* But he claims, “a fam-
ily is autonomous in its own territory.”** Therefore, the organization of
organized crime can be characterized as locally based, but its activities,
especially in recent years, can span the globe. According to the U.S. Drug
Enforcement Administration, alliances have been struck between sev-
eral Sicilian Mafia “families” and drug cartels in Colombia.*®

From City Gangs to a National Conspiracy

After the Hennessey murder in 1890, and the subsequent lynchings
of the Italian suspects, public interest in a “Mafia” quickly faded. In fact,
during the 25-year period from 1918 to 1943 the word “Mafia” appeared
in The New York Times only four times.

During the early 1900s, there existed concern about organized
crime, but not about the Mafia. John Landesco’s work for the Illinois
Crime Survey in 1929 is illustrative. His examination of “Organized
Crime in Chicago” found crime “organized on a scale and with resources
unprecedented in the history of Chicago.” He found the “leading gang-
sters were practically immune from punishment,” and that organized
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crime had corrupted local politicians.?® This report identified gang-
sters by name, including: Giacomo “Big Jim” Colosimo who ran the rack-
ets up until his murder in 1920, followed by John Torrio, who organized
a boot-legging syndicate from 1920-1924, followed by Al Capone, who
consolidated all forms of commercialized vice and gambling in Chicago
during the late 1920s.37

Ironically, concern about these “gangsters” was seen as a local phe-
nomenon, rather than a problem of any national significance. A similar
situation existed in New York during the early 1900s. Keep in mind that
this was the era of prohibition (the period between 1920 and 1933 in
the United States when the laws, passed pursuant to the Eighteenth
Amendment to the U.S. Constitution (1920), prohibited the making or
selling of alcoholic liquors). It is probably more responsible than any
single event for the emergence of strong organized crime groups. Orga-
nized crime developed around the underground market created by the
void left between public demand for alcoholic beverages (and the
other vices of gambling and prostitution) and the prohibition of them.

Illegal alcohol manufacturing, smuggling, and operation of
speakeasies were predominant forms of organized crime during this
period as prohibition took effect in January 1920. Brewers of alco-
holic beverages had a choice in 1920: shut down, convert their equip-
ment to make legal one-half percent liquor, or do business as usual by
becoming partners with questionable people who would market their
product. Organized crime groups slowly evolved into more sophisticated
criminal enterprises, as was made necessary by competition from other
criminal entrepreneurs, to evade law enforcement, and to bribe public
officials when necessary. This evolution was slow as evidenced by the
fact that most local crime leaders of this period did not die natural
deaths. Gang warfare was common, as mostly uneducated, first- or sec-
ond-generation immigrants attempted to make their fortune. In Chicago,
Giacomo “Big Jim” Colosimo was murdered by Johnny Torrio’s people
before prohibition was six months old. Torrio was later to be shot five
times, but lived as his assassin ran out of bullets. He left for New York
to become a mentor to the up-and-coming Lucky Luciano. Hymie Weis
controlled part of Chicago’s vices with Al Capone with primary com-
petitor. Weis was killed by Al Capone’s gang in 1926.%® Given the prof-
its from the Prohibition era, the Chicago “Outfit” was a powerful force
in Chicago crime and politics for the next 50 years.

In New York, the story was similar. Arnold Rothstein organized the
vices there, and mentored such infamous figures as Frank Costello and
Jack “Legs” Diamond.*® An attempt on the life of Frank Costello failed.
Legs Diamond was shot and recovered, only to be challenged by Dutch
Schultz. Rothstein himself was ultimately murdered in 1928, a crime
blamed on Legs Diamond.*" Dutch Schultz was later murdered by
Charles “Lucky” Luciano in 1935.%2
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Critical Thinking Exercise 6.1

The Case of Al Capone versus John Gotti

The criminal careers of Al Capone and John Gotti had many inter-
esting parallels. Al Capone’s career as a leader of a criminal group in
Chicago lasted for a few years during the 1920s and 1930s, while
Gotti’s leadership career in New York City also was brief at the end of
the 1980s into the 1990s. Both men ran “gangs” of adult men and spe-
cialized in hijacking and competed with rival crime groups in their
cities. In Capone’s case the hijacking focused on alcoholic beverages,
whereas Gotti hijacked trucks carrying clothing and other types of
goods that could be resold illegally as stolen property. Both were
uneducated men and were big gamblers, losing a lot of money. Both
men were popular in their neighborhoods, often more popular than
the politicians of their day because their neighborhoods were “safe”
from other criminals (most of the violence occurred between members
of rival groups that did not involve the general public). Capone fed the
poor during the depression in a soup kitchen, and Gotti put on free fire-
works shows on the fourth of July, adding to their popularity as local
“heroes” who earned respect out of fear.

Both Capone and Gotti were violent. Rather than dividing up ter-
ritory or negotiating agreements with rival criminal groups, they mur-
dered rivals and anyone perceived to be a threat to them. Their
propensity toward violence ultimately served to focus the govern-
ment’s attention on them, resulting in their conviction and impris-
onment. Both Capone and Gotti took pride in their appearance,
dressed well, and liked to have their pictures taken, which added to
their celebrity status, but also focused police attention to them. They
are the only two crime figures to appear on the cover of Time Maga-
zine. Finally, both were convicted and sentenced to long jail terms in
the most secure prisons of their time (Alcatraz and Marion), based on
the testimony of former criminal comrades. Ironically, both died
before their sentences were completed, Capone from complications
from syphilis and Gotti from throat cancer.

Critical Thinking Questions

1. Given the similarities between Al Capone and John Gotti,
why was Capone considered to be a Chicago “gangster”
or “hoodlum,” while Gotti was considered a leader of
the Mafia?

2. Why do you believe other organized crime figures have not
tried to become as high profile as Al Capone of John Gotti?
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It may be difficult to remember who murdered whom during this
period, but the general point is clear.” Organized crime in the early
1900s was centered around the vices (especially alcohol), involved a
great deal of corruption to maintain a degree of immunity from law
enforcement, and the competition to control these vices was violent,
at least in selected large cities. This violence, and the reign of these
gangs, declined somewhat as the Great Depression took hold in 1930,
law enforcement slowly became professionalized and more effective, fol-
lowed by the end of Prohibition in December, 1933.% The Depression
took much of their customers’ income, and the repeal of Prohibition
dried up the huge illegal alcohol market. In spite of these setbacks, how-
ever, many organized crime groups maintained themselves largely on the
illicit profits to be made by gambling.

The Kefauver Hearings, 1950

It was not until 1950 that “Mafia” made a dramatic return to the head-
lines. U.S. Senator Estes Kefauver chaired the Special Senate Committee
to Investigate Organized Crime in the United States (Kefauver Com-
mittee). The Committee spent 12 months holding public hearings in
major cities across the country. Kefauver’s investigation received much
attention because there was live television coverage of the hearings (at
a time when television was new and there were very few channels to
choose from). A number of law enforcement officials testified, as did a
number of individuals with criminal records. Interestingly, all the crim-
inal offenders denied membership in, or knowledge of, a “Mafia,” while
the law enforcement officials claimed there existed such an organiza-
tion, although they offered no objective evidence to substantiate their
belief. Despite these conflicting views and lack of evidence, the Kefau-
ver Committee concluded,

There is a sinister criminal organization known as the Mafia
operating throughout the country with ties in other nations in
the opinion of the committee. The Mafia is a direct descendant
of a criminal organization of the same name originating in the
island of Sicily . . . The Mafia is a loose-knit organization . . . the
binder which ties together the two major criminal syndicates
as well as numerous other criminal groups throughout the
country.®

William Moore, a historian, conducted an extensive investigation of
the Kefauver Committee, and he found that the political environment
at the time worked against the possibility of conducting any significant
investigation into the true nature of organized crime. Because the
Committee was created at a time when there were “rampant fears and
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rumors about politico-criminal conspiracies,” Moore found that the
Kefauver Committee did not investigate the problem so much as it
dramatized it.

Particularly in the case of the Mafia, the senators lacked ade-
quate evidence for their conclusions. Because such groups as
the press and the academic community failed to point out the
weaknesses in the Committee’s overblown and unfounded
statements, the public accepted them, and the popular myths
and misunderstandings grew stronger, buttressed by the
“proofs” of the Kefauver Committee. Sensational journalists and
publishers enjoyed a field day . . . gangster movies and tele-
vision programs dramatized variations of the same theme . . .
Even after the initial shock and novelty of the Kefauver find-
ings had lifted and critics began to question the more sweep-
ing Committee statements, the public at large continued to
hold to the older conspiracy view, thus making more difficult
an intelligent appraisal of organized crime.

The Kefauver Committee adopted the conspiratorial view that most
organized crime was controlled by a single “Mafia.” It “implied that
[the Mafia] essentially originated outside of American society and was
imposed upon the public by a group of immoral men, bound together
by a mysterious ethnic conspiracy.” As William Moore discovered, the
Kefauver Committee “unquestionably exaggerated the degree of cen-
tralization in the underworld.” Treating organized crime as a conspiracy,
rather than as a social and economic problem, allowed the Committee
to focus on legal remedies and to dismiss underlying that give rise to
organized crime. In discussing gambling, the Kefauver Committee even
suggested that “those who supported legalization might themselves
be part of an underworld plot.”¥

Even more disconcerting, in the view of historian William Moore, was
the fact that the Kefauver Committee misled the public to believe that
a thorough investigation of organized crime had taken place when, in
fact, it did not.

If it is unfair to criticize the Committee for an investigation it
did not make, it is hardly unjust to point out that they did not
make it and that the scope of their authoritative judgment
should have been lessened by that failure. The real tragedy, of
course, is that the public thought such a study had been
made, and popular opinion being set, later investigations
enjoyed less flexibility for reeducating the public.®

As a result, the Kefauver Committee, largely through its televised hear-
ings in various parts of the country, brought the concept of “Mafia” to
the forefront of public concern, but added nothing to what little was
known about the nature and causes of organized crime in America. As
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Joseph Albini has remarked, Kefauver did not prove the existence of “the
Mafia.” Rather, he “merely assumed its existence.”*

Other investigations have subsequently examined the evidence
that exists to support the claims of the Kefauver Committee. One of the
early critics was sociologist Daniel Bell.

Neither the Senate Crime Committee in its testimony, nor
Kefauver in his book, presented any real evidence that the Mafia
exists as a functioning organization. One finds police offi-
cials asserting before the Kefauver Committee their “belief” in
the Mafia; the Narcotics Bureau “thinks” that a worldwide
dope ring allegedly run by Luciano is part of the Mafia; but the
only other real evidence presented . . . is that certain crimes
bear “the earmarks of the Mafia.”>°

Bell’s conclusion was corroborated by Burton Turkus, a New York pros-
ecutor who broke up the “Murder, Inc.” ring, who denied the exis-
tence of a unified Mafia.>!

In place of this conspiratorial view, Daniel Bell offered an alterna-
tive explanation for the existence of organized crime, based on ethnic
succession into positions of political power. Bell argued that it was nec-
essary to look at the waves of immigrant groups that have entered the
United States. During the middle 1800s, for example, the Irish comprised
the largest group of immigrants, the late 1800s were characterized by
German-Jews, and the early 1900s saw a large number of Italian immi-
grants. Bell claims that as these ethnic groups attempted to enter the
mainstream of American life, some of them did so through illegal means.
He provides examples of well-known Irish criminals in politics and in
the trucking industry, as well as Jewish gangsters in the garment indus-
try in years past. According to Bell, as each ethnic group became estab-
lished in American life, the next wave of immigrants received the bulk
of attention when crimes were perpetrated.

There is little question that men of Italian origin appeared in
most of the leading roles in the high drama of gambling and
mobs, just as twenty years ago the children of East European
Jews were the most prominent figures in organized crime, and
before that individuals of Irish decent were similarly prominent.
To some extent statistical accident and the tendency of news-
papers to emphasize the few sensational figures gives a greater
illusion about the domination of illicit activities by a single eth-
nic group than all the facts warrant.>?

Ultimately, following the year-long hearings of the Kefauver Committee,
the rediscovered interest in the Mafia was not lasting, either in terms of
public interest or legislative response. But the idea of “Mafia” was to
return to the public spotlight for good in 1957.
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The Apalachin Incident, 1957

On November 19, 1957, The New York
Times had a page-one story headlined, “65
Hoodlums Seized in a Raid and Run Out of
Upstate Village.” As it turned out, 65 Ital-
ians, some with criminal records, were
gathered at the home of Joseph Barbara in
Apalachin, New York. The incident itself
was unremarkable. Speculation about the
event was fueled primarily by the lack of
information. New York State Police
Sergeant Edgar Croswell had set up a road-
block on the only route away from the
Barbara home, because a large number of

unknown guests were VISItlng a man about Sgt. Edgar D. Croswell of the New York State
Bureau of Criminal Investigation pauses Novem-

ber 2, 1959, outside the New York Federal
Court, where he was the first witness in the

whom he had long been suspicious.
Sergeant Croswell he had no evidence to
bring against the men he detained as they
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conspiracy trial of 21 men who attended the

left, or against those who were found later  alleged Apalachin gangland meeting. Croswell
inexplicably in the woods adjoining the identified a photo of the site of the meeting, the
Barbara property. He learned the names, home of the late Joseph Barbara, Sr. All the con-

addresses, and stated occupations of 58
men [including the Barbaras, father and
son] and was able to determine whether
any were wanted by police in New York State or in their home juris-
diction. He checked those who drove for valid driver’s licenses and those
armed for pistol permits, and he searched each vehicle and its occupants,
finding nothing incriminating. Beyond that, there was little Croswell
could do except let them go. “It was a baffling event, and we can
appreciate why, amid all the tantalizing news stories in the first few days
after the incident, there were few government leaders willing to be
quoted.”>?

There was great interest in finding out what this supposed meeting
was all about, which was sparked by election year publicity-seeking in
New York State. None of the 65 men at Barbara’s house would talk to gov-
ernment officials or say that it was any more than a friendly visit, but John
Cusack, New York district director of the Federal Narcotics Bureau, tes-
tified in early 1958 before a committee of the New York State legislature.
Rather than discuss the fact that eight of the men at Joseph Barbara’s
house had previous drug convictions, he attempted to link the meeting
with a “Mafia.” No other witness mentioned the Mafia, but it raised the
specter of Mafia in a government forum for the first time since the Kefau-
ver hearings.>*

Jack Harris)

victions were reversed on appeal. (AP photo/
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The New York State committee incorporated Cusack’s allegations in
its interim report, claiming that “the Apalachin meeting . . . is strong evi-
dence that there exists in this country an active association or organi-
zation of criminals whose operations are nationwide and international ">
When the report was submitted to the New York State Legislature in April
1958, the media reported that the Apalachin incident was considered
to be a “gathering of the Grand Council of the Mafia.” In this way,
Cusack’s unsupported allegations were eventually interpreted as the con-
clusions of an official government investigation.

Despite these assertions, the most striking feature of the entire
Apalachin incident was the unwillingness of those gathered to testify
before a grand jury or investigative committee about their purpose. Most
of Barbara’s guests employed the Fifth Amendment protection against
self-incrimination and refused to testify.

In the autobiography of reputed organized crime figure Joseph
Bonanno, published much later, he claimed that the Apalachin incident
was a meeting of leaders of organized crime groups in the New York area
to discuss the implications of the recent murder of Albert Anastasia. This
account may, or may not, be accurate as Joseph Bonanno did not attend
the meeting, and it is not clear whether any meeting ever took place at
Apalachin.>®

In May 1958, New York State established the Temporary State Com-
mission of Investigation to uncover the purpose of the alleged meeting
at Apalachin. The Commission had subpoena power to force the appear-
ance of reluctant witnesses, and it had the power to grant immunity to
prevent witnesses from invoking the Fifth Amendment when testifying
about incriminating activities. Of those men that appeared, most refused
to testify and were jailed for contempt. Those that did testify gave
unsatisfactory answers to the Commission, explaining their presence as
a “wrong turn” or as a visit to a sick friend. The Commission hoped that
by jailing the reluctant witnesses for refusing to testify under a grant of
immunity, they would eventually hear what they were looking for.
Unfortunately, the Commission’s efforts were unsuccessful.

By 1959, 14 men had been subpoenaed, eight were jailed, two
were fugitives, one was contesting the subpoena, and only three had cho-
sen to answer the Commission’s questions. In March 1959, New York
State’s highest court upheld the jailing of the first seven men. As a
result, the men began to answer the questions posed by the Commis-
sion. Their responses, however, were considered to be “inherently
incredible,” and the Commission continued to hold the men in contempt
and held them in jail. In October 1959, New York State’s Court of
Appeals held that the Commission could not continue to hold the men
in jail just because it did not like the answers given. The Court found,
“it has not been established that the answers to questions are so pre-
posterous as to offer not the slightest possibility of truthfulness.” To hold
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these men in jail indefinitely it was thought could result “in life impris-
onment without trial by jury.”’

Following this decision, the remaining five witnesses also won
their release, the last being released after nearly two years of confine-
ment. In February 1963, the Temporary State Commission of Investi-
gation released its final report, which reflected the lack of success of
its tactics.

Apalachin attendees subpoenaed to testify at the Commis-
sion’s public hearings, who refused to answer Commission
questions, were confined to jail for various periods ranging up
to sixteen months—the only prison term ever served by these
major racketeers. Although the full story as to the purpose of
the meeting has not been divulged by any participant, much
was accomplished by this investigation to shake up the mem-
bers of this criminal syndicate; many have departed from the
State, others have gone into full or semi-retirement and their
over-all strength and influence in this State has been diminished
substantially.>®

It is clear that the Commission attempted, in vain, to justify its actions
by referring to the witnesses as “major racketeers,” even though none
had prison records and no conviction resulting from the Commission
investigation withstood court review. The Apalachin incident did not die
easily, however.

In May 1959, 27 of the men at Barbara’s house were indicted for con-
spiracy to obstruct justice through their failure to explain the meeting
at Apalachin. Thirty-six other attendees were named as co-conspirators.
The trial lasted eight weeks and consisted of testimony from 69 pros-
ecution witnesses. None of the defendants took the stand. The case went
to the jury in December 1959, and all the defendants were found guilty.
In June 1960, however, the U.S. Court of Appeals unanimously reversed
the convictions. An excerpt from the opinion of Chief Judge Lumbard
provides the court’s rationale:

The fact that none of those present admitted that he was
asked to attend a meeting for other than social purposes and
that at least some of those present must have lied, does not war-
rant a jury’s conclusion that any or all lies were told pursuant
to an agreement made [among the attendees]. There is noth-
ing in the record or in common experience to suggest that it
is not just as likely that each one present decided for himself
that it would be wiser not to discuss all that he knew.
Indeed, the pervasive innuendo throughout this case that
this was a gathering of bad people for an evil purpose would
seem to us to rebut any possible argument that only as a result
of group action would any individual lie. Even an otherwise law
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abiding citizen who is stopped and interrogated by police, and
who is given no reason for his detention and questioning,
may feel it his right to give as little information as possible and
even perhaps to respond evasively if he believe he might
thereby by earlier rid of police inquiry . . .

The other judges also expressed concern about the apparently indis-
criminate round-up of citizens without cause, and the supposed link to
organized crime, that “was given unusual and disturbing publicity.” As
the Court concluded,

This is vastly unfortunate; not only does it go beyond the
judicial record necessary for its support, but it suggests that
the administration of the criminal law is in such dire straits that
crash methods have become a necessity. But it seems we
should have known better, and a prosecution framed on such
a doubtful basis should never have been allowed to proceed
so far. For in America we still respect the dignity of the indi-
vidual, and even an unsavory character is not to be imprisoned
except on definite proof of specific crime. And nothing in pres-
ent criminal law administration suggests or justifies sharp
relaxation of traditional standards.>

The result of the Apalachin episode is much more far-reaching than
the substance of the event. Like the Kefauver hearings, a great deal of
publicity surrounded the Apalachin incident, and it went a long way
toward cementing public attitudes about the nature of organized crime,
despite the absence of hard information assembled by either of these
events. A subsequent event in 1963 held the spotlight on organized
crime.

The Valachi Hearings and the Cosa Nostra, 1963

In September 1963, Joseph Valachi appeared before the U.S. Senate
Subcommittee on Investigations and testified to the existence of a
nationwide organization involved in widespread criminal activity.
Valachi was an admitted lower-level criminal associated with the Gen-
ovese crime “family” in New York City. This testimony, together with
more detailed information obtained by federal investigators during
months of interviews with Valachi, constituted the first time someone
had ever admitted “belonging to or openly talk about a huge criminal
conspiracy in this country, indeed an entire subculture of evil . . . the
Cosa Nostra.”® In addition to providing his view of the structure of organ-
ized crime in the United States, Valachi also discussed the processes by
which this structure engaged in crime in a systematic manner.
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Valachi’s testimony was significant
because, unlike the Kefauver hearings
and Apalachin incident, it resulted in
far-reaching new laws designed to
combat organized crime more effec-
tively. His accounts became part of the
rationale for legislation permitting
widespread use of wiretaps, special
grand juries, witness immunity, and
other prosecution tools.

When Valachi testified, he told of
the existence of activities and organi-
zation not previously known to exist by
the United States Government. His will-
ingness to testify resulted, not because
of his involvement in these activities,
but due to circumstances beyond his
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control. Valachi felt he was marked to
be killed in prison by his “boss,” Vito
Genovese, and in order to prevent that
from happening, he killed a fellow
inmate who turned out to be an inno-

Gangster Joseph Valachi is shown at the witness
table before another round of testimony before the

Senate Investigations Subcommittee in Washington,
DC, Oct. 8, 1963. The former Cosa Nostra mobster
provided his story of the inner workings of a crime
syndicate. (AP Photo)

cent bystander. To escape the death
penalty for his crime, and feeling betrayed by his organization, Valachi
agreed to cooperate with federal investigators.

Valachi’s testimony before the Permanent Subcommittee on Inves-
tigations of the Senate Committee on Government Operations described
a number of activities and an organization, which provided new infor-
mation about the nature and extent of organized crime in the United
States. The two major subjects covered by Valachi were:

1. A power struggle among Italian-American gangs that took
place during the early 1930s, called the Castellammarese
War.

2. The existence of a structured organization whose princi-
pal activity is to pursue crime, called the Cosa Nostra.

In addition, Valachi gave the details of a number of murders in New York
City, which were confirmed as previously “open” cases by the New York
City Police Department.

The veracity of Valachi’s testimony became an important issue
because of his unsavory past and also because he was facing a murder
charge. The primary method used to establish his truthfulness was the
confirmation by police that the murders he described did indeed occur.
During the so-called Castellammarese War, for example, Valachi stated
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that up to 60 killings may have taken place. He was only able to name
a few, however. Valachi also claimed the Castellammarese War was
national in scope, but provided no evidence that this was actually the
case.

MR. ALDERMAN (Counsel to the Committee): Did Masseria
declare or condemn anybody who came from that area (the
Castellammarese area of Sicily), no matter where they came
from in the United States, to death?

MR. VALACHI: All Castellammarese. That is the way I was told.
I never found out the reason. I never asked for the reason. All
I understand is that all the Castellammarese were sentenced to
death.

SENATOR McCLELLAN: That is when all-out war was declared
by the other side?

MR. VALACHI: That is, I would put it, national.
SENATOR McCLELLAN: It was made national.

MR. VALACHI: It was made in all cities, wherever the members
were—in Chicago, Cleveland, and California.®!

The question that arises is, how a national war occurred when only a
handful of sites were mentioned, and actual events can only be described
in one location (New York City)? This was not pursued further by the
Subcommittee. Neither was an alternative account of the same killings
given a decade earlier.®? Inexplicably, there was not even a check as to
whether 60 people were killed during this period in the manner Valachi
described. Two separate historical investigations have subsequently
confirmed only four or five deaths, and no evidence of a national “gang-
land war.%

Valachi’s version of events was accepted by Senate investigators (and
the Justice Department) even though law enforcement officials admit-
ted they had not even heard of a “Cosa Nostra” prior to his testimony.
Furthermore, his version was accepted in spite of available conflicting
evidence. This is a serious concern as Valachi’s testimony to the existence
and structure of Cosa Nostra, and the Castellammarese War as its imme-
diate precursor, became the basis for the conclusions drawn about
organized crime by the President’s Crime Commission and by others.%

Valachi described the organizational structure as consisting of “the
individual bosses of the individual families, and then we had an under-
boss, and then we had what we call a caporegima which is a lieu-
tenant, and then we have what we call soldiers.”®® When it came to
specifying the role of the organization in the lives of its members,
however, the Cosa Nostra appears less organized.®

SENATOR JAVITS: Now, what he (Vito Genovese) got out of it
then, your actions and these of other members of the family,
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was to kill off or otherwise deal with people who were both-
ering him; is that right?

MR. VALACHI: Anybody bothering him, naturally he has the sol-
diers.

SENATOR JAVITS: That is the function of the family?

MR. VALACHI: Right.

SENATOR JAVITS: That is mutual protection?

MR. VALACHI: Right.

SENATOR JAVITS: Otherwise, everybody operates by himself.
They may take partners but that is their option.

MR. VALACHI: Right.

Given this scenario, it appears that the Cosa Nostra was a very loose asso-
ciation of criminals.

Valachi also provided information about the members of Cosa Nos-
tra “families” in the New York area. While all the law enforcement per-
sonnel who testified, including Attorney General Robert Kennedy,
claimed that a nationwide criminal organization existed, no one could
provide supporting information independent of Valachi.

SENATOR MUSKIE: Would it have been possible for you to
reconstruct these charts (of Cosa Nostra families) without
his testimony?

MR. SHANLEY (of the Intelligence Unit of the New York City
Police Department): No, sir.

Another important question about Valachi’s testimony is why it did
not result in convictions of organized crime figures.®” The willingness
to accept Valachi’s often uncorroborated testimony might be explained
by the Senate committee wanting to hear Valachi’s version because it cor-
responded with the preconceptions established by the Kefauver hear-
ings and Apalachin incident. As Dwight Smith explains, “It was a case
of the story being true because it sounded like what ought to be
heard.”®®

Fratianno, the FBI, and the Tieri Trial, 1980

Gordon Hawkins has argued that, like the existence of God, the his-
tory of organized crime has been based largely on unprovable assump-
tions. He claimed that to the believer in a “Mafia” or “Cosa Nostra,” no
evidence is enough to prove its non-existence.

Thus, denials of membership in, or knowledge of, the syndi-
cate can not only be dismissed as self-evidently false, but also
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adduced as evidence of what they deny. If there is gang war-
fare, this indicates that “an internal struggle for dominance over
the entire organization” is going on; and also provides “a
somber illustration of how cruel and calculating the under-
world continues to be” If peace prevails this may be taken
either as evidence of the power of the syndicate leadership and
the fear in which it is held; or alternatively as reflecting the
development of “the sophisticated and polished control of
rackets that now characterize that organization.” In the end, it
is difficult to resist the conclusion that one is not dealing
with an empirical phenomenon at all, but with an article of
faith.%

Hawkins, of course, believed that organized crime exists. To believe oth-
erwise would mean that all crime is the product of the random or
unplanned acts of individuals. Clearly, this is not the case. The point
Hawkins attempted to make was that although belief in God relies
essentially on faith, believers in a North American “Mafia” or “Cosa
Nostra” expect others also to believe it based on a similar leap of faith.

At the time of Hawkins’ writing in 1969, the only “independent” evi-
dence that had been produced in support of a North American crimi-
nal conspiracy was the testimony of Joseph Valachi in 1963. As discussed
in the previous section, Valachi was a criminal who became a govern-
ment informant and testified to the existence of a nationwide criminal
conspiracy which he said controlled the bulk of the illegal gambling,
prostitution, and narcotics trade in North America. Although the 1967
President’s Crime Commission, and many subsequent writers, have
accepted Valachi’s description of organized crime as fact, Hawkins and
many others, have pointed to a number of inconsistencies that cast doubt
on the veracity of Valachi’s testimony.

In 1980, this debate over the true nature of organized crime was
rekindled with the introduction of another criminal-turned govern-
ment informant, Jimmy Fratianno. The testimony of Fratianno was seen
by many as being more important than Valachi’s because, unlike Valachi,
Fratianno was said to be (1) a high-ranking member of an organized crim-
inal group, and (2) his testimony resulted in the conviction of a num-
ber of suspected organized criminals.

As a result, it is appropriate to re-evaluate Hawkins’ thesis to deter-
mine whether or not the uncorroborated assertions of Valachi were sup-
ported or refuted by Fratianno. Fratianno testified at several trials,
which ended in convictions, one of which was selected for discussion
here because of its focus on proving the existence of a national con-
spiracy of organized criminals. The case of United States v. Frank Tieri
took place in federal district court Manhattan in 1980. After a month-
long trial, Frank Tieri was convicted of racketeering and conspiracy and
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was, according to court records, the first person ever proven to be “boss”
of a Cosa Nostra “Family.”

Frank Tieri was originally indicted on charges of racketeering, con-
spiracy, bankruptcy fraud, and income tax evasion under the Racketeer
Influenced and Corrupt Organization (RICO) provisions of the Organized
Crime Control Act. This statute is particularly important to the Tieri case
because the “enterprise” he was alleged to have illegally operated or
received income from was the Cosa Nostra. According to the indictment,
the grand jury alleged that:

a criminal organization known by various names including La
Cosa Nostra was a criminal group which operated throughout
the United States through entities known as “Families” with
each “Family” having as its leader a person known as a “Boss.”
At all times relevant to this Indictment, the defendant Frank
Tieri, a.k.a. “Funzi Tieri,” a.k.a. “Funzuola,” a.k.a. “The Old
Man,” was the “boss” of one of five New York City “Families” of
La Cosa Nostra and which “Family” constituted and continues
to constitute an “enterprise,” as defined by [the Organized
Crime Control Act of 1970].

The significance of this case, therefore, lies in its attempt to prove in
court the existence of the Cosa Nostra as a continuing illegal enterprise,
that Tieri was the “boss” of one of its families, and that he committed
various organized crimes in that capacity.

Fratianno’s role in this case was not only to testify to the existence
of the Cosa Nostra, but also to implicate Tieri in at least two indictable
offenses during the past 10 years in order to establish the “pattern” of
racketeering activity necessary for conviction under RICO. One of the
illegal acts about which Fratianno testified was Tieri’s alleged involve-
ment in a bankruptcy fraud of the Westchester Premier Theatre in New
York State. The presiding federal trial judge acknowledged during a con-
versation with prosecution and defense counsel (while the jury was
excused) how important Fratianno’s testimony was to the prosecu-
tion’s case, and how much the jury had to rely on his “fragmentary” tes-
timony