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Introduction

he figure is a shape that is externally identifiable, a composite of ob-

servable characteristics and the configuration of a person’s distinctive
features that enable recognition. Each of us has his or her phenotype
thanks to which others recognize us. Our figure is thus precious to us be-
cause the traits composing it are meant to make our appearance unique,
different from others. In this book I use the analogy with body figure to
explore some disfigurements of democracy. The analogy of the “body” in
political thought is as old as reflection on politics. Theories of political
legitimacy have been developed as theories on the substance of the body
politic, what makes it political. Thus, for instance, Jean-Jacques Rousseau
famously argued that if citizens obey laws they do not make directly, the
system in which they live is not political, although they may call it so, be-
cause the autonomy of their sovereign will is the substance that makes for
a body politic. This is not the model I follow. I will not inquire into the
substance of political sovereignty. Rather, I take “hgure” or an observable
configuration as indicative of a political order, a phenotype thanks to
which we recognize it as distinct and different from other systems. A re-
gime that is tyrannical is characterized by some traits or has a figure that
makes an observer pretty much sure of its identity, like no regular elec-
tions, no division of powers, and no bill of rights. By the same token, a
democratic society has certain traits that belong only to it and make it
recognizable from outside. In relation to the figure that democracy ex-
poses to the world I detect some dishigurations. This is the sense of the
analogy I use in this book. In the first chapter I shall portray the main
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basic traits composing the democratic figure—the procedures and institu-
tions and the public forum of opinions. In the subsequent chapters I will
detect and analyze some dishgurations that, although they do not change
the form of government, may be perceived as remarkable changes in what
is externally observable of democracy. The word “disfiguration” implies a
negative evaluation, not merely a description. The three disfigurations I
will illustrate in this book are alarming mutations. In detecting and ana-
lyzing them I intend to alert readers to these forms of distress in view of
amending them, and in the conclusion I advance some suggestions for
legal innovations.

The analysis I propose pivots on the idea of democracy as a government
by means of opinion. It particular, as [ shall explain in Chapter 1, it relies
on the premise that representative democracy is a diarchic system in which
“will” (by which I mean the right to vote and the procedures and institu-
tions that regulate the making of authoritative decisions) and “opinion”
(by which I mean the extrainstitutional domain of political opinions)
influence each other and cooperate without merging.! The societies in
which we live are democratic not only because they have free elections
and more than one political party competing but also because they prom-
ise to allow for effective political competition and debate among diverse
and competing views; they promise that elections and the forum of opin-
ions make institutions the site of legitimate power and an object of control
and scrutiny. The conceptualization of representative democracy as diar-
chy makes two claims: that “will” and “opinion” are the two powers of the
sovereign citizens, and that they are different and should remain distinct,
although in need of constant communication. Based on this premise, I
offer a theoretical and critical examination of three observable traits that
have been recently put forth by actual democratic countries and theo-
rized by scholars of politics in order to cope with the dissatistying perfor-
mance of democratic procedures: epistemic and unpolitical twists of de-
liberation; and the reaction of populism and of the plebiscite of the
audience against representative democracy. Different as they are, epis-
temic views, populism, and plebiscite of the audience entail a view of the
forum of opinion that is one-sided and disdainful of the diarchic configu-
ration of democracy.

To be sure, dissatisfaction with democracy is part of the history of de-
mocracy and recurrent in democratic societies, and the right to free
speech and freedom of association that citizens enjoy makes it public and
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frank. Thus, Demosthenes depicted Athens as a city permitting its citi-
zens to praise the Spartan constitution over the Athenian one, Niccold
Machiavelli wrote against its critics that popular government allows every-
body “to freely speak ill” of the people, and Alexander Meiklejohn argued
during the Cold War that the Unites States must allow its communist
critics to speak freely because “to be afraid of ideas, any idea, is to be unfit
for self-government.”” Tolerance and free speech made possible that Athe-
nian democracy developed alongside with its “enemies,” the oligarchs,
and this proved the liberal character of its society, which denied neither its
opponents nor foreigners freedom of expression, so as to make Euripides’s
Phaedra desire that her children lived there as “free men, free-spoken,
honourable.” As for modern democracies, whose freedoms are protected
by bills of rights and written constitutions, their stabilizing process in the
last two and a half centuries has been dramatically interfered with, and in
some cases stopped by its opponents. But with the end of the Cold War,
this form of government was able to win global recognition. Today, de-
mocracy has no legitimate competitor; it would be hard to disclaim it in
the name of a government that is more respectful of civil and political
liberty.

Yet its planetary solitude does not make it invulnerable. Political theo-
rists have recently pointed to the appearance of two concurrent phenom-
ena that provide reasons for concern: on the one hand, the privatization
and power concentration in the sphere of political opinion formation, and
on the other, the growth of demagogical and polarized forms of consen-
sus that split the political arena in factional and inimical groups. These
are not extemporaneous characteristics but the signs of a transformation
of the public sphere in mass democracies provoked by phenomena as di-
verse as the erosion of legitimacy of political parties in the managing of
representation and the escalation of economic inequality. Both phenom-
ena have a direct impact on the distribution of the opportunity of “voice”
and influence in politics.

In the mid-nineteenth century, John Stuart Mill surmised that newspa-
pers would be able to re-create in large societies that kind of immediacy
and proximity in national conversation that ancient republics enjoyed by
having their citizens gathered together in one assembly to directly interact
in the agora or the forum. Modern means of communication, Mill thought,
would rouse an immaterial forum of opinions by including issues of popu-
lar concern in the public arena and keeping politicians and the institutions

3
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under the judgment of the public of writers and readers.* Pluralism of the
means of information would mirror the pluralism of ideas and interests,
and both of them would be valuable obstacles to the growth of a new ty-
rannical form of power, coming precisely from public opinion. A century
after Mill, Jiirgen Habermas thus claimed the public forum essential to
democracy on the condition it remains public, pluralistic, and autono-
mous from private interests of all sorts. With prescient words, already in
1962 Habermas depicted the acclamation style that can dishgure the
public sphere in mass democracy.’

My primary concern here is opinion, not “will;” I am interested in the
problems that arise from within the domain of opinion, although no lon-
ger or not simply in forms that raise the basic question of “how to protect
freedom of expression from the power of the state.” The issue is instead
how the public forum of ideas can succeed in remaining a public good
and play its cognitive, dissenting, and monitoring role if the information
industry that affects politics so radically “in many different parts of the

"6 In a politi-

world belongs to a relative small number of private individuals.
cal arena in which video power is so prominent an actor and an “acclamation-
prone mood” tends to predominate, dispersal of mass media ownership,
some scholars have suggested, should be able to prevent the “Berlusconi
effect,”” the plebiscitarian disfiguration that has inspired me in writing
this book.® Yet other scholars have expressed concern that dispersal of in-
formation is not in and of itself a sutficient condition for limiting homoge-
neity. The Internet produces a formidable dispersal of information but
tends also to create the aggregation of millions around views that, as Cass
Sunstein observes, are endorsed by imitation and tend to reproduce and
radicalize old prejudicial and factional loyalties” Even more than media
concentration, online dispersal of information inclines citizens toward
militant factionalism and the formation of self-referential and homoge-
neous niches of like-minded militants. The decline of electoral participa-
tion and the fragmentation of the public are intertwined phenomena to
be treated as indications of metamorphoses of representative democracy
or challenges from within to its diarchic nature. Within this actual sce-
nario that belongs in various degrees to all consolidated democracies 1
situate the theoretical analysis of three forms of dishguration of demo-
cratic politics—epistemic, populist, and plebiscitarian—as either a reac-
tion against or an instrumental use of the fact that democracy is a govern-
ment of and by means of opinion.
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In past decades, populist and plebiscitarian forms of democracy pre-
dominantly appeared in nonconsolidated democratic states like those in
Latin America or post-Soviet Russia. More recently they have emerged
within consolidated or Western democracies. In some European coun-
tries, we have witnessed forms of plebiscitarian identification with publi-
cized leaders whose popularity made them appear charismatic and di-
rectly authorized by their audiences, and forms of populist claims seeking
to represent the whole people or the true meaning of a nation’s values and
history. Some scholars have coined the term “videocracy” to make sense of
this new form of populist politics in mediocratic style.!” Others have thrown
skepticism on the democratic import of the Internet and pointed to “social
cascade” and “group polarization” as two different yet overlapping pro-
cesses that democracy seems incapable of containing without limiting
freedom of expression and communication.!! Others have finally pro-
posed that democracy depoliticize itself by deflating the role of lawmaking
(parliaments and voting) and of media alike and increasing the epistemic
use of deliberative procedures so as to prepare for or promote unpolitical,
less biased, and more competent decisions.!” The phenomena these au-
thors lament pose specific and unique challenges in comparison to earlier
violations of democracy that require us to revisit the power and the role of
the forum. The task of democratic societies consists in devising legal and
cultural strategies that contain the threat of demagoguery at a time in
which “demagoguery becomes scientific” without curtailing freedom and
without obliterating the political nature of deliberation and the proce-
dural and representative configuration of democracy.”” In the conclusion,
I will propose some general guidelines for these strategies that are consis-
tent with democracy’s diarchy.

The epistemic theory wants to bring rationality and knowledge into
democratic politics in order to change its opinion-based nature. Today’s
myth of technical government (government by experts in financial issues)
in European countries and the disparaging attitude toward parliamentary
politics it provoked is an eloquent example of this epistemic metamorpho-
sis. As [ will explain in Chapter 2, the flourishing in recent years of epis-
temic views and practices testifies to a conflicting relationship between
doxa and episteme. Defending truth against opinion imports a unilateral
reading of the public as a process of enlightenment that should purify poli-
tics of ideological competition. Although for a noble cause and despite that
it bestows wisdom to the crowd, the epistemic twist of the public sphere
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would deform democracy’s distinctive cacophonic and imprecise charac-
ter, which is essential to the enjoyment of political freedom. On the op-
posite side, populism represents an all-political transformation of the fo-
rum of opinions that repudiates democracy’s diarchy. As I will argue in
Chapter 3, populism fosters the polarization and simplification of social
interests and political ideas, and thereby uses the world of opinion and
critical assessment as a mere instrument for achieving the unity of the
people above and against its parts. Finally, plebiscitarian democracy gives
the public sphere a predominantly aesthetic function, and although it
does not reject democracy’s diarchy, it reduces the role of the forum to
building the authority of the leader. As I will show in Chapter 4, the visual
character of media communication and information facilitates this phe-
nomenon of audience voyeurism, in which putting the life of the leader in
public is primed to encourage spectatorial enjoyment more than control
or inspection. Being “under the eyes of the people”* imports an aesthetic
transformation of the public sphere that can have profound effects on rep-
resentative democracy because it changes the very notions of citizenship
and political participation.

That representative democracy is government by opinion entails that
the citizens participate by voting and by knowing and seeing what the
government does and by proposing alternative courses of action. The pub-
lic forum of opinion means that state power is open to proposals and to
inspection and is actually public, both because the law requires that it is
performed under the people’s eye (that is to say according to norms and
open to scrutiny by justice and the press as well) and because it is not
owned by anybody since appointment by elections means that the sover-
eign power has lost any specific location, embodiment, and possession. In
the light of this, I identify three roles of doxa in the public forum of mod-
ern democracy: cognitive, political, and aesthetic. In relation to them, it is
possible to detect forms of disfigurations—but it would be more appropri-
ate to say of “radicalization” because they consist in exaggerating or stress-
ing one character exclusively of the diarchic order. This is how I suggest
we interpret epistemic, populist, and plebiscitary renderings: they are pos-
sible radicalizations of one of these three roles of the forum of opinions
that spring from within representative democracy as its internal borders.
Although these changes are not meant to bring about any regime change

<

because they do not question the “will” or the democratic system, they

modify the external figure of democracy in a way that is visible."”
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Political philosophers see representative democracy from the perspec-
tive of the demagogy risk contained in partisan political judgment. They
point to the biased distortion of political issues that electoral competition
propels and argue that downplaying democratic procedures, like votes for
representatives or in referenda, would emancipate democracy from the
demagogy that political opinions inevitably create. To depoliticize democ-
racy by enlarging the domain of impartial decisions with courts, commit-
tees of expertise, deliberative groups, and nonpolitical authorities in some
key issues like the national budget is the answer given by what I propose to
call democratic Platonism, or philosophy’s appropriation of democracy, the
most radical and resilient challenge to democracy, even when made in the
name of democracy itself. Epistemic and unpolitical solutions seem to
identify democracy with populism when they assume that political forms
of consent seeking are impermeable to impartial knowledge. The predict-
able conclusion from this diagnosis is that limiting populism would re-
quire modifying the figure of democracy or taking away from it the “vice”
of partisanship that electoral competition and representative institutions
inevitably produce. The target is doxa. Yet amending democracy of its po-
litical nature by making it a process for the achievement of “correct out-
comes,”® rather than outcomes that are procedurally and constitutionally
valid, entails narrowing rather than rescuing democracy. The legitimate
concern with demagoguery translates here into solutions that, if imple-
mented, would change the opinion-based character of democratic poli-
tics and in fact disfigure democracy. This is what I propose to call demo-
cratic Platonism, or the persistence of the myth of the philosopher-king
dressed in collective and egalitarian garb. A crowd that is made of people
that, given some data and procedures of deliberation, achieve a correct
outcome is still not necessarily a democratic gathering, although it is
egalitarian. Equality in something, even when this “something” is relevant
as in the case of knowledge, has nothing to do with democracy or political
equality.”

On the other side of the spectrum, populism and plebiscitarianism pro-
pose no less radical restyling when they treat the sphere of public and po-
litical opinion as a terrain of conquest under the guidance of skillful lead-
ers and comprehensive ideologies and the support of a crowd of spectators.
Unlike with the theory and practice of representative and constitutional
democracy, in these cases opinion is not a power that is meant to give voice
to citizens’ claims, monitor institutions, and devise alternative political
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agendas. As we shall see, populism and plebiscitarianism are not identical
phenomena. Yet they overlap in scourging intermediary institutions like
political parties and parliaments and in promoting personalistic forms of
representation and the call for strong executive power. Both populism and
plebiscitarianism make public opinion the game of words and images that
transforms politics in a process of verticalization, all the while claiming
they intend to bring politics to people and people to politics.

In all of these three cases, the opinion-based character of democracy
emerges prominently. These interpretations put forth three different rela-
tionships to doxa that can be used as guidelines to understand their ways
of construing democracy. Whereas Platonist or epistemic theory proposes
to dislodge doxa from democratic politics and make it a diarchy of will
and reason, populism takes advantage of doxa as an active strategy of he-
gemonic unification of the people that claims to be identical with the will
of the sovereign; and plebiscitarianism, while it acknowledges the diarchic
system and keeps the electoral moment separate from opinions, makes
doxa the name of crafted images unfurled by video technicians to which
the people react. Although for different reasons and plans, epistemic,
populist, and plebiscitarian solutions dishigure democracy by intervening
in the nature, role, and use of one of its two powers: the forum of opinions.
Moreover, all of them propose to heavily revise or discard the procedural
character of democracy upon which the diarchic figure rests.

In the end, I would say that there are two views of democracy that con-
front each other in contemporary political theory and practice: one that
holds political proceduralism as the best normative defense of democracy,
in fact holding it to be the figure of representative democracy because it is
respectful of the diarchic character of this government, and the other that
sees deliberative procedures and political contestation as instrumental to
an end that transcends them in the name of truth or the construction of
a hegemonic people or the creation of an ocular citizenship. Although
different, epistemic, populist, and plebiscitarian visions are mirrorlike im-
ages that converge toward a view that denies the normative character of
political democratic procedures and the form they take in representative
democracy. The goal of their critique is the reconstitution of democratic
authority either under the aegis of a process of decision making that is
judged from the point of view of the correct outcome it produces or under
the aegis of an homogenous sovereign people, whose voice is authoritative
above the ordinary rules of the game, or under the aegis of “vision” rather
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than “voice,” thus making the public a passive audience that watches lead-
ers act with insatiable curiosity and no participatory aim. These three pro-
posals of democracy’s reconfiguration compete with representative democ-
racy on the terrain of representation insofar as they challenge the meaning
and function of the public, representation’s most peculiar terrain.

In this book I unfold these interpretations and argue that we are able to
detect them whenever we interpret democracy as government by means of
opinion that operates through certain procedures and within a secure
system of rights and the division of state powers, that is to say within an
organization that is meant to diffuse, control, and break rather than con-
centrate and exalt power (and opinion as a form of power). This frame is
also the premise that guides me to acknowledge the low profile and mal-
functioning of actual democracy, whose planetary success makes it more
vulnerable to its own problems.!® In an unintended way, these disfigurations
allow us to see better the risks awaiting contemporary democracy. More-
over, they make us aware of the fact that while democratic procedures
have achieved full practical recognition in the late twentieth century, they
became marginalized in democratic theory as a functionalistic method
devoid of normative value. The simultaneous assault on them by epistemics,
populists, and plebiscitarians speaks to their neglect by democratic theory,
which bears responsibility for having made them the domain of realists who
throw skepticism on their normative value and nature. In the conclusion I
will thus propose that democratic theory re-achieve the normative value of
democratic proceduralism as a demanding promise of protection of citi-
zens' equal political liberties.

The figure that a democratic society exposes to the world and that
makes it recognizable as democratic is first of all the individual right to
vote, which entails its free, easy, and costless exercise and the counting of
votes of equal weight according to the principle of majority. These foun-
dational characteristics are consistent with the fact that all democratic deci-
sions are subjected to change because they are “not simply a fixed outcome”
of citizens’ private interests or “nonpolitical” reasons, but the expressions of
a political way that free and equal citizens have in acting in the public
realm, something that has been identified with political deliberation in its
broadest sense.'? Political opinions make sense of the fact that democratic
citizens are free to form and change their views and revoke their support to
previously made decisions. The value and meaning of political equality and
liberty rest on the persistence of this process. Opinion is the unavoidable
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starting point we must accept in countering the risk of demagoguery and
the denunciation of the malfunctioning of established democracies. Thus,
while philosophers insist we read democracy as evidence that a crowd (an
unpolitical gathering), when led by appropriate procedures, is able to
achieve correct outcomes, I argue instead that the actor of democracy is
not a crowd but citizens who exist and operate through procedures that
presume the changeability of their opinions, rather than truth or virtue.
To restate John Rawls, “political liberalism views this insistence on the
whole truth in politics as incompatible with democratic citizenship and
the idea of legitimate laws.”?

I develop my argument by making a critical analysis of the main con-
temporary objections to political democratic proceduralism in order to see
whether they are on target in capturing the new risks coming from the
domain of opinion formation. Philosophical attempts to make democracy
a process that obtains correct outcomes resorts to the critique of democ-
racy’s endogenous lack of rationality. Their diagnoses suggest a limitation
of the democratic element even if their declared intention is to make pro-
cedures that enable the many to produce good or correct outcomes, or to
prove that the crowd is wise. Clearly, this new Platonist renaissance is not
conceived so as to oppose the wisdom of the few against the irrationality
of the many. We should not neglect the fact that what is today called “epis-
temic democracy” is rooted in the tradition of Enlightenment, a move-
ment that brought philosophers to mobilize reason in defense of the col-
lective as the only legitimate political sovereign. The problem with
democratic Platonism, or the idea of neutralizing the wrong while at the
same time avoiding making the few the only political experts, is that its
good intentions are not enough to guarantee that democracy is honored.
It is the epistemic perspective itself that needs to be revised, and in fact
abandoned, because “a commitment to ‘truth” in politics makes consent
redundant.”?!

Against it [ revive Alexis de Tocqueville’s maxim that democracy is not
good for the outcomes it produces, which sometimes are no better than
those produced by nondemocratic regimes. Democracy’s value rests on
the fact that it allows citizens to change decisions and leaders without call-
ing into question their political order. In no other political system is it
crucial that means and ends are not in disagreement. Democracy is con-
sistency of means and ends because it is both a goal and the process to
reach it. And if it does not allow for shortcuts it is because it is not merely
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a functional way to reach some end or any kind of ends (even good ends).
The goodness of the end does not justify the violation of the democratic
process of decision making. This entails that the dualism between formal
and substantive is wrongly posed because conditions for the correct work
of procedures and procedures themselves must always be conceived to-
gether if a decision-making process is to be held democratically. Hence,
this system of permanent change is not for achieving some truth, although
citizens may think that this is the goal of their political activity, and al-
though candidates in electoral competitions defend their platforms as the
truest or the best. Rather, it is for making decisions with the contribution
of all citizens, those who agree and those who disagree, with the results
emerging out of the application of democratic procedures. Freedom of par-
ticipation and the certainty that no majority will be the last one are the
“goods” that democratic procedures provide. In this sense, democratic pro-
ceduralism is normative because it satisfies two essential conditions: equal
political liberty and civil peace (peace entails both that citizens disagree
in a climate of “tranquility of spirit” and that they consent to obey the law
although in disagreement with the majority that backed it).

At first glance, populism seems to be more consistent with the charac-
teristics I just described because it claims it wants to reclaim the demo-
cratic authority of ordinary citizens against the elites. “The key concept
that lies at the heart of populist ideology is undoubtedly ‘the people’, fol-
lowed by ‘democracy’, ‘sovereignty’, and ‘majority rule’, each defined through
its links with the others.””* The target against which populist ideology
mobilizes is the government of temporality that elections establish, since
elections promote party’s elites, rather than the “will of the people.” To be
sure, populism has been met with dissimilar evaluations in Europe and in
Latin America and the United States, where the language of populism is
sometimes identified with the belief that “rule by the common people” is
synonymous with virtue and lack of corruption, and the expression of
more intense political participation that curbs the power of the elite and
thus makes society more, not less, democratic.?? I acknowledge this con-
textual specificity but nevertheless consider populism as a disfiguration
of democracy. In the case of populism, contesting the political establish-
ment is for the sake of making the opinions of a portion of the people
(albeit the largest majority) the source of legitimacy with the conse-
quence of debilitating dissent and threatening pluralism. Populist up-
surges are primed to translate into an intolerant afhrmation of “we the
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people” against minorities within the people and thus, fatally, against party
pluralism and political competition itself. Constitutional and representa-
tive democracy is its true target.

As for plebiscitarianism of the audience, its dishguring effect is even
graver because although it does not question the diarchic structure of rep-
resentative democracy, it questions the very idea of citizenship as an ex-
pression of political autonomy. While historically it was possible to adapt
political autonomy to indirect participation through representation (mod-
ern democracy did it by making equal suffrage or the right to vote cen-
tral), it is hard to reconcile democracy with a view of politics that makes
the condition of “being ruled” and watching leaders act into a norm or
the figure of “the People.” Once rotation and lottery are no longer democ-
racy’s procedures, “there is far less reason for devaluing or ignoring the
figure of the citizens-being-ruled.”** Plebiscitarian democracy as audience
democracy makes the given into a norm; it accepts the subjection of the
citizens to the ruling creativity of the leaders and media experts when it
insists that the core activity of the citizens is visual and spectatorial, not
discursive or participation oriented. This vision of democracy can be
taken to prove a contrario that the defense of democracy’s diarchy passes
today through the emancipation of proceduralism from the strictures of
Schumpeterianism.?’

The challenges awaiting constitutional and representative democracy
are considerable, and the public sphere of opinion formation is the do-
main we ought to turn our attention to in order to see them. This is the
leading thread of this book, which is motivated by the attempt to answer
two intertwined questions: What is the nature of contemporary malfunc-
tioning and dissatisfactions with liberal democracy, and what are the re-
sources internal to it that can contain the absolute power of opinion with-
out making politics a subdivision of knowledge and the people a crowd of
militant followers or a passive audience? Representative democracy de-
fends and benefits from the complexity of the public sphere of opinion: its
critical and cognitive function, its political style and spirit, and its propen-
sity to make power visible and also for this reason public. Yet none of these
functions are sufficient alone; in fact, taken in isolation they may compro-
mise the diarchic configuration of democracy.

Through its long and honorable history, democracy has shown great
imaginative ability to devise institutions and procedures that are capable
of solving problems that democracy’s political process of decision prompts.
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Just to mention a few well-known paradigmatic examples, ancient Athens
dealt with the “tyranny of the assembly” by regulating the process of law
proposal and promulgation with some sophisticated procedures known as
graphe paranomon; in the eighteenth century, American colonies created
constitutional conventions to give themselves a political order based on
consent and the voting authorization of representatives; in the nineteenth
century, European liberal states perfected representative government in a
way that would make it capable of absorbing the democratic transforma-
tion of sovereignty in large territorial states; and after the debacle of totali-
tarian and dictatorial regimes based on consensus, post-World War 11
constitutional democracies succeeded in limiting the power of elected
majorities with division of powers, the rule of law, and party pluralism,
thus adopting a complex strategy of institutional innovations, juridical
and political. In short, democracy survived in difhicult times and circum-
stances thanks to its uniquely fertile institutional and normative imagina-
tion and capacity of innovation.

Today, the hegemony of homo videns and the radicalization of dema-
gogical opinions are the symptoms of a malfunction that is dispensed by
television and new, more sophisticated information technology. Of course
the information and communication technologies give ordinary citizens
extraordinary possibilities of more rather than less knowledge and partici-
pation (one of our modern myths speaks of a virtual republic and an Inter-
net agora for new types of social drama and criticism).?® Yet good does not
come without some bad, and it is on this contradiction that democratic
theory should turn its attention. Risks to democracy come today from
within the complex world of opinion formation, that panoply of means
encompassing the indirect power of ideas that free speech and freedom of
the press and association create and reproduce. They come, as we said,
both in the form of plebiscitarian identification of the masses with a pub-
licized leader and in the form of populist claims seeking to represent the
whole people as a homogeneous unity of values and history. These seem-
ingly self-assertive acts of popular sovereignty assertion are in fact a worri-
some phenomenon of political passivity and docility of the citizens that
change democracy’s physiognomy.

According to plebiscitarian theory, the passivity of the many is fatal in
all forms of democracy, direct and representative, because democracy is a
political system that is structurally made of active few and receptive many
who learn how “to obey and accept the good intentions of those in charge.”?’

13
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It is not election per se that makes democracy apathetic (the assemblies of
ancient democracies were ruled by few rhetoricians and the citizens tended
not to participate). Apathy or mass passivity belongs to this regime in an
endogenous way since, as the iron law of oligarchy goes, politics is an art
of the few, not the many. Yet people’s habituation of “being ruled” reaches
its perfection with representative democracy, because in this system is
voice completely supplanted by sight and hearing, which are “the passive
organs of sense” par excellence and the only expressions of citizens pres-
ence in indirect politics. Contemporary citizens are an audience and rep-
resentative democracy is an audience democracy.”® To contemporary ple-
biscitarians, this trajectory represents democracy’s perfection. Yet it would
be bizarre to argue that the age of Silvio Berlusconi corresponded to the
fulfillment of democracy’s inner nature, unless we view democracy as
identical with the audience imbecility of the many before the spectacle
played by the few. Underneath the promise of an objective realism and
dispassionate understanding, the plebiscitarian theory of democracy of-
fers us an upside-down logic in which what happens becomes eo ispo
rational.

This view, which relies upon an authoritative body of sociological and
political literature pivoting on the works of Roberto Michels, Vilfredo Pa-
reto, Max Weber, and Carl Schmitt, suggests we deem acclamation and
mass democracy as both a description and a norm. It is the premeditated
conclusion of a definition of parliamentary or representative democracy as
an elected oligarchy or the mix of two predetermined and separated groups,
that of the active few and the passive many. Beneath this view, in which
democracy looks like a grand system of deception triggered through doxa,
we may hear an echo of Plato’s sarcasm at the lover of the demos. From
Plato’s times to ours, this view has never lost its attraction for philosophers
and is periodically resurrected with new argumentative strategies and,
alas, the complicity of the wretched performance of existing democracies
and the help of technological innovation in the communication industry.
This realist reading betrays the traditional and never-vanished aversion
among the wise few for a government that relies, humbly and steadily, on
opinion and for this reason on vote counting and majority rule. This reli-
ance on majority rule requires no presumption of achieving correct out-
comes but reflects the certainty of being the only political order that
honors liberty not of some or the best, but of all, and not because they
have some specific potentials but because they exist. In the diarchy of
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“votes” and “opinion” is thus the key to appreciate democracy as a govern-
ment that pivots on equal freedom.

Opinion is a form of action and a form of power that has voice at its
heart, not sight. If anyone, it is the all-too-active few who seck visibility
and want to make doxa a matter of sight only. The few would love to make
the people a gigantic eye, with no voice. But voice and hearing together,
not one or the other, are the two complementary senses that ordinary citi-
zens use when they form their views and listen to others” and change and
express their opinions and seek through them to acquire a political pres-
ence, to watch and judge their elected politicians. Citizens’ invisibility
and silence are thus not spontaneous or natural to democracy but are
crafted and constructed by the controllers of the means of information
and communication and longed for by the political class, in their desire to
remain unchecked and unchanged.

It would therefore be correct to say that representative democracy con-
sists of a permanent struggle of representation or making public or an ob-
ject of public debate issues that citizens deem central to their lives and
interests, and at times (when they vote) transform into authoritative deci-
sions. This is what makes doxa a power essential to democracy. It makes it
a form of action, which is different from, but not less relevant than, the
will or the conditions and procedures that organize votes and decisions.
This is also what makes opinion the permanent object of desire (or scourge)
of the few, who long to be surrounded by people who experience only the
activity of being ruled and condescension, who do not express dissenting
views and ideally do not even think of opinion as power.
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he identification of democracy with “the force of numbers” has tradi-

tionally attracted skeptics and detractors of democracy. After having
derided the idea that government can be resolved as a numerical issue,
Vilfredo Pareto wrote: “We need not linger on the fiction of ‘popular
representation’—poppycock grinds no flour. Let us go on and see what sub-
stance underlines the various forms of power in the governing classes. . . .
The differences lie principally . . . in the relative proportions of force and
consent.”! For Pareto, number was simply a clever means to use force
through consent, and democracy was the most effective way to achieve
the goal all tyrants have longed for but could not get since they were un-
able to have the power of numbers on their sides. He did not add, how-
ever, the reason tyrants could not have numbers on their sides, and this
made his view of democracy predictably truncated, prejudicial, and wrong:
numbers work because liberty matters in the formation of consent. For
leaders to have numbers on their sides citizens must have liberty on theirs.
Yet what is the function of voting?

Revising Pareto’s line of thought without renouncing his skepticism on
democracy, Giovanni Sartori argued years ago that voting is what counts
in democracy, although it cannot guarantee the quality of decisions be-
cause citizens do not learn how to vote by voting. No matter how rich and
articulate, the open arena of discussion does not change the arbitrary char-
acter of voting and does not make citizens more competent or their deci-
sions more correct.” It is not for the sake of achieving some desirable
outcomes that democracy relies upon voting and an “uninhibited, robust,
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and wide-open” public debate, to use Justice Brennan’s classic formula.®
Rather, it is for the sake of citizens enjoying and protecting their liberty.
Justifying political rights from the point of view of their consequences is
a dangerous path toward democracy depreciation. We enjoy the right to
vote not because this allows us to achieve good or correct outcomes (al-
though we might go to the ballot with this aim in mind) but in order to
exercise our political freedom and remain free while obeying, even if the
outcomes that our votes contribute to producing are not as good as we had
foreseen or as would be desirable. For this reason, the First Amendment

»»

“recognizes no such thing as a ‘false idea’” and “cannot sustain, or even
tolerate, the disciplinary practices necessary to produce expert knowl-
edge.”* As I will claim through this chapter and the book, the strength of
a procedural interpretation of democracy (in fact, its normative strength)
rests on this basic and simple assumption, which is as old as democracy
itself.

Before getting to the central theme of this chapter, namely, the charac-
teristics of the public forum (i.e., the meanings, conditions, and quality of
doxa), in the following three sections I will elaborate three intertwined
arguments: that the recognition of the role of opinion in the process of
decision making is internal to a procedural interpretation of democracy;
that representative democracy has a diarchic structure; and that the role of
the political forum in democracy is essential, not optional. This prelimi-
nary clarification will lead me to situate doxa at the core of the democratic
process and show the several facets it may take when made part of demo-
cratic sovereignty within representative government. Finally, it will take
me to the central political claim of the chapter: that the diarchic and
procedural perspective—the figure of representative democracy—contains
the normative arguments thanks to which we can make the forum of
opinion a public good and an issue of political liberty.

The Value and Maintenance of Democratic Procedures

Democratic procedures do not guarantee the improvement of citizens’
decision-making capacities nor do they promise to guide them toward
outcomes that are correct according to a criterion that transcends those
very procedures. As I will have the chance to explain in the next chapter,
what they do is ensure that citizens make decisions in a way that they can
always be open to revision. A free and open forum is a sign of liberty and
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a good in and by itself: first, because the chance of contesting and control-
ling a regime rises to the extent that citizens’ opinions are not confined

> second, because

within their inward minds or held as private opinions;
it is consonant with the character of democracy as a political system that
is based on and engenders the dispersion of power; and third, because it
makes possible the formulation of multiple political opinions in relation
to which citizens make their choices. “T'he democratic distribution prin-
ciple is an end in itself, not a means predicted to lead empirically to some
desirable result,” and it holds both for the function of making decisions
(voting) and the function of forming and questioning them.® Thus, while
electoral power is no doubt the basic condition of representative democ-
racy, the “substantial guarantee is given by the conditions under which
the citizen gets the information and is exposed to the pressure of opinion
makers. . . . If this is so, elections are the means to an end—the end being
a ‘government of opinion, that is, a government responsive to, and respon-
sible toward, public opinion.”” This is the leading idea that guides me.
Proceduralism in its standard definition comes to us with the mark of
the author who made it famous, Joseph A. Schumpeter, who was very un-
sympathetic to democracy and conceptualized precisely that definition in
order to tame the democratic element (political equality) and above all
disassociate electoral participation from the achievement of a goal that
goes beyond the aggregation of individual interests and claims to be in-
stead inspired by or aim at the general interest. Severing procedural de-
mocracy from Schumpeterian proceduralism has been the project of sev-
eral generations of scholars, from Hans Kelsen, Robert Dahl, and Norberto
Bobbio just to mention the most representative of all. Gerry Mackie has
recently proposed the following rendering of democratic proceduralism
that amends Schumpeter’s: “In a proper democracy, voters mostly control
parliaments, and parliaments mostly control leaders, through prospective
voting, public opinion between elections, and ultimately through retro-
spective voting in recurrent elections.” In sum, procedural democracy
does not mean simply voting computation or institutional correctness but
also using free speech and freedom of the press and of association in order
to make the informal or extrainstitutions domain an important compo-
nent of political liberty. Democracy is a combination of decisions and
judgment on decisions: devising proposals and deciding on them (or those
who are going to carry them out) according to majority rule. The charac-
ter of democracy is diarchic and its nature procedural. This is its figure.
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To go a step further, we may say that democratic proceduralism is in
the service of equal political liberty since it presumes and claims the
equal right and opportunity citizens have to participate in the formation
of the majority view with their individual votes and their opinions; it is what
qualifies democracy as a form of government whose citizens obey the laws
they contribute in making, directly or indirectly. Democracy provides
each of its citizens the conditions, legal and political, thanks to which
they can, if they so choose, participate in a broad and complex sense: by
forming, criticizing, contesting, and changing collective decisions in a
climate of “tranquility of spirit,” to use Montesquieu’s effective words.”
The normative value of the democratic procedures resides in the fact that
they make inclusion and control by the included in the process possible.
Suffrage and the forum of ideas are intertwined powers and essential con-
ditions of democratic liberty. They are principled factors and do not need
empirical evidence: the equal right to vote is essential even if we do not
learn to vote by voting, and our equal chance to take part in a wide-open
and robust public forum is essential even if this gives us no guarantee that
we will achieve good or rational or correct decisions, that more informa-
tion translates into knowledge. In this sense in the next chapter I employ
the procedural interpretation of democracy to argue against the epistemic
theory of democracy that procedures (the rules of the game) rather than
content and achievement are the primary goods and what make a proce-
dural conception of democracy normative. Democracy’s normative value
lies in its process’s unmatched capacity to protect and promote equal politi-
cal liberty. “Liberty and equality are the values that lay at the foundation
of democracy . . . a society that is regulated in a way that the individuals
who compose it are freer and more equal than in whatsoever other form
of coexistence.”

Equal political liberty involves not only an equal distribution of the
basic political power of making decisions but also participation in politics
by freely expressing one’s mind, and doing so under conditions of equal
opportunity; the protection of civil, political, and basic social rights is es-
sential to a meaningful equal participation.!! Democracy promises liberty
first of all and uses legal and political equality to protect and fulfill this
promise. This was so since its ancient inception and is true today, al-
though a robust tradition of liberal thought that grew in an anti-Jacobin
climate has sponsored the belief that democracy is driven by the passion of
equality rather than the love for liberty, that equality is inimical to liberty.
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Yet in Athens, democracy began with isonomia, or “equality through the
law,” and isegoria and parrhesia, or their equal right to talk and vote in
the assembly and moreover to talk freely and frankly.!? Equality through
the law means precisely political equality as the equal opportunity all citi-
zens have, protected by the law, to exercise their power to take part in the
decision-making process. Thus, Athens was conceived as a politeia en lo-
gois (a polis based on speech) and its citizens were defined as hoi boulo-
menoi (“whoever wishes to do so,” namely, to address the assembly).”®
The electoral transformation of modern democracy did not change this
principle.

If talking frankly and freely is a condition of participation it is because
democracy promises social stability or peace through the participation of
all (whether directly or indirectly) in lawmaking. Thus, liberty and peace
together are the goals of the equal distribution of political power to make
authoritative decisions upon which the democratic process of decision
rests. This is what makes democratic proceduralism different both from a
Hobbesian minimalist definition, which stresses the goal of peace but
disregards that of liberty,"* and from an epistemic interpretation, which
situates the good as something that transcends the process itself, like the
judgment on the content of the outcome, and laments that “the effort to
rely on nothing but proceduralism” makes democratic authority not very
valuable.”

As this chapter will show, if consistently embraced, a procedural inter-
pretation of democracy is very demanding, although for reasons that per-
tain to its performance rather than the attainment of a specific outcome.
Among the demanding conditions there is the open forum of opinion
formation. This argument was brilliantly made by Hans Kelsen in 1945:
“A democracy without public opinion is a contradiction in terms. Insofar
as public opinion can arise only where intellectual freedom, freedom of
speech, press, and religion, are guaranteed, democracy coincides with
political —though not necessarily economic—liberalism.”!®

The case of ancient Athens shows that democracy pertains to the op-
portunity of both sitting in the assembly and being treated as equal by the
law and voicing opinions in public.” Wherein it is clear that the proce-
dures are distinct from the outcome, so that having equal opportunity to
take part and a hospitable environment are good because they give each
citizen the chance to make his or her contribution valuable.’® Good out-
comes, if and when they occur, are a reward for procedures, not what gives
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their normative value. Indeed, the Athenians enjoyed and praised their
political right to talk in the assembly even if they only rarely used it and
even if only some used it (and used it well). Democratic politics was like
athletic competition in which all must start in line, wherein it is implicit
that the conditions that allowed the citizens to start as equals were essen-
tial to make that political order recognizable as democratic.!”

Concerning our contemporary societies, they are democratic because
they have free elections and the opportunity to have more than one politi-
cal party competing, because they allow effective political competition
and debate among diverse and competing views, and finally because elec-
tions make the elected an object of control and scrutiny.?’ Bernard Manin
has thus connected representative government’s foundation on opinion to
its egalitarian premise since its procedures entail that discord among
opinions should not terminate “through the intervention of one will that
is superior to the others” but through a majority decision that is open to
revision.?!’ Starting from similar premises, Noberto Bobbio came years
ago to the conclusion that “democracy is subversive. It is subversive in the
most radical sense of the word, because, wherever it spreads, it subverts
the traditional conception of power, one so traditional it has come to be
considered natural, based on the assumption that power—i.e., political or
economic, paternal or sacerdotal —flows downwards.”*?

Clearly, institutions and procedures are exposed to distortion; in a
democratic society distortions come from the violation of equality or the
increase of inequality in the conditions that determine a fair use of them.
“One could hardly take seriously one’s status as an equal citizen, for ex-
ample, if owing to a lack of resources one was precluded from advancing
one’s views effectively in the public forum.”” The good work of proce-
dures requires that the overall political system takes care not only of its
formal conditions but also of the perception citizens have of its effec-
tiveness and value. Attention to democratic procedures asks for a con-
tinuous work of maintenance. The criterion orienting this maintenance
should be in agreement with the procedural interpretation of democ-
racy: it should aim to block the translation of socioeconomic inequali-
ties into political power.”* As we shall see, this task is challenging be-
cause the insulation of the political system should be achieved without
blocking the communication between society and institutions, which is
one of the most important features of representative government, what
makes it diarchic.
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What Is Democratic Diarchy?

Diarchy of will and opinion applies in particular to representative democ-
racy, a system in which an assembly of elected representatives, rather than
citizens directly, is endowed with the ordinary function of making laws.
The parliament, which is the core institution of a democracy based on
election, presumes and entertains a constant relationship with the citi-
zens, as single persons or political groups and movements, and opinions
are the means through which this relationship develops. The conceptual-
ization of modern democracy as diarchy makes two claims: that “will” and
“opinion” are the two powers of the democratic sovereign, and that they
are different and should remain distinct, although in need of constant
communication. The terminology I use is an adaptation of the language
of sovereignty, which in its modern codification has characterized the
power of the state as the “will” of making authoritative decisions that obli-
gate all the subjects equally. For Jean Bodin, Thomas Hobbes, Jean-
Jacques Rousseau, and the theorists of constitutional government in the
nineteenth and early twentieth century, “will” stands for procedures,
rules and institutions, that is to say the normativized set of public behav-
ior that gives birth to and implements the law.

Yet the classical theory of sovereignty, which was coined before repre-
sentative democracy started its journey, did not contemplate judgment or
the opinion by the subjects as a function of the sovereign.” But democ-
racy, above all when it is implemented through elections, cannot ignore
what citizens opine or say when they act as political actors, not electors.
Thus, in representative democracy, the sovereign is not simply the autho-
rized will contained in the civil law and implemented by states’ magis-
trates and institutions but is instead a dual entity in which the decision is
one component, the other being the opinion of those who obey and par-
ticipate only indirectly in ruling. Opinion partakes of sovereignty although
it does not have any authoritative powers; its force is external to the institu-
tions and its authority is informal (as not translatable into the law directly
and not endowed with the signs of command). The representative demo-
cratic system is “one in which supreme power (supreme insofar as it alone
is authorized to use force as a last resort) is exerted in the name of and on
behalf of the people by virtue of the procedures of elections.”*

It is important [ make clear at the start that I use the words “opinion”
and “political judgment” interchangeably. As we shall see in the next
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chapter, there are different kinds of judgment, and not all of them belong
to the domain of lawmaking. Judgment by courts and tribunals and judg-
ment by the citizens, the press, and representatives are different. Aristotle’s
idea of politics as it emerges in his Art of Rhetoric is the best perspective to
grasp the specificity of political judgment (or deliberative discourse) as an
opinion that is produced in the public forum among equal citizens, and
that is not intended so as to produce true-false inferences like scientific
judgment and judicial judgment. To anticipate in a few words what I will
claim in the next chapter, it is important we distinguish political judg-
ment from other genres of judgment if we want to appreciate the fact that
political deliberation consists, properly speaking, in citizens making opin-
ions concerning the course of actions it would be good for them to take or
avoid taking. Free citizens make political judgment with the aim of con-
vincing each other to decide on something that pertains to their future
and has only a verisimilar or probable character.

Political judgment comes not only with agreement but also disagree-
ment; it is a process of collective argument that needs a legal and proce-
dural order that allows for people to know in advance they can change their
minds and do so publicly and safely. The integration and communicative
implications of political judgment are predictable. Indeed, democratic citi-
zens use all the means of information and communication they partake in
to manifest their presence, argue for or against a proposal, and monitor
those who are in power, and they know this is no less valuable than the
procedures and the institutions that produce decisions. The broad work of
political life in a democratic civil society is what I include under the cat-
egory of political judgment or opinion. The challenge awaiting represen-
tative democracy is that although “will” and “judgment” cannot be truly
separated, they need to operate separately and be and remain different. Of
course we are here talking of normative separation: we do not want the
opinion of the majority to become one and the same thing with the “will”
of the sovereign, and we do not want our opinions to be interpreted as pas-
sive reactions to the spectacle leaders put on stage. That representative
democracy is government by means of opinion entails that the public fo-
rum keeps state power under scrutiny and is public, both because the law
imposes that it is performed under the people’s eyes and because it is not
owned by anybody (in agreement with appointment by elections, which
stipulates that political power does not belong in the category of property).
The criterion deriving from the paradigm of diarchy that I will employ in
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this chapter may be rendered as follows: as a twin power, the public forum
should be approached from the perspective of the “same egalitarian value

that is embodied in people’s equal right to be self-governing.”?’

Representative Democracy

I need to make a further clarification before I analyze doxa. Democratic
diarchy pertains essentially to representative government, in which will
and judgment do not merge in the direct voting power that each citizen
holds but remain two different modes of participation, so that only the lat-
ter is in the hands of all the citizens all the time. But diarchy is not only
a descriptive concept; most important, it designates both a separation of
functions and a principle of equal opportunity as conditions that hold for
both opinion and voting. Indeed, diarchy consists in keeping decisions
and deliberations that occur inside the institutions distinct from the infor-
mal world of opinion, without, however, this distinction implying that
only the former matters because it can be rendered in numerical certainty
or, to the contrary, that only the latter matters because it is conceived as
the genuine expression of the voice of the people above the strictures of
the constituted power.

The idea of democracy as diarchy is equally distant from a pure electo-
ralist conception of democracy (voting as a method to elect those who
rule) and a conception that interprets government by opinion as a govern-
ment in which sovereignty belongs to the majority that exercises it through
acclamatory voice outside and above the voting procedures. On this prem-
ise political liberty acquires security not only in the legal system but also
in the perception of the citizens. We may say that the world of opinion
creates a buffer zone or a distance between citizens and political power
and that this distance opens the floor to, on the one hand, citizens” judg-
ments on power and, on the other, citizens’ protection from power.?® One
of the consequences of the diarchic perspective, in fact the one that inter-
ests me, is that it makes the right to free speech and freedom of opinion
an essential component of the political rights of the citizen, not only a
right of the individual. The right to take part in the formation of opinions
is a right that produces power, not only a right that protects from power.?’

The informal nature of the power belonging to political opinion re-
quires some specification. It is true that “by itself public deliberation de-
cides nothing,” that preparing for, and informing, decisions with a broad
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process of discussion offers no guarantee that voters will be influenced by
good reasons. There can be no such guarantee because voting is arbitrary
and unaccountable (we are not accountable to anybody when we cast our
ballot, and this is the condition of our autonomy) and because the ine-
quality between speakers and listeners is part of the political game. The
formal equality that makes us citizens does not equalize the power that
speech gives us to influence each other.’ Representation does not change
the opinion-based nature of democracy; if anything, it makes it even more
pronounced. In fact, the representative system gives the forum a determi-
nant role because it consists in putting politics in public, as citizens are
required to judge and choose politicians according to what they say and
do or exercise their prospective and retrospective judgment on them.

What makes the sphere of opinion share in sovereignty depends, there-
fore, on the form the sovereign takes. Voting for or electing a representative
is what makes the forum share in sovereignty and the reference point in
relation to which opinion plays its role. Democratic theorists have argued,
rightly, that the centrality of decision in politics makes election the only
truly democratic institution.*? Votes are the most reliable public data at
our disposal, and voting is the only formal way citizens have to punish
and threaten their rulers. “Voting is an imposition of a will over a will,”
not a mere opinion; it is that which counts as a decision beyond reason-
able doubt.”® Yet the way in which will is imposed matters a lot, as differ-
ences between direct and representative democracy show. Because of its
indirect form (citizens authorize lawmakers to decide in their names),
modern democracy marks the end of yes-no politics and transforms poli-
tics in an open arena of contestable opinions and ever-revisable decisions.
Thus, to scholars of representative government, the indirect power of opin-
ion characterizes modern democracy no less than suffrage and does so in a
plurality of ways that we do not immediately apprehend if we focus only
on one component of the diarchy, the voting power.

As a matter of fact, if representative democracy is able to replace vio-
lence with counting votes (a capacity that scholars have defined as “mi-
raculous”), it is because the weight of votes exceeds that of the numbers.
When politics is structured according to electoral terms and the political
proposals the candidates embody, opinions create a narrative through
time. This makes electoral appointment of representatives a fertile terrain
for ideological accounts, which purport themselves as visions of the entire
society, its aspirations and problems, that link and divide citizens at the
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same time. This makes sense of the fact that the candidates are recogniz-
able as different, and starting with this recognition they become objects of
judgment on the part of the voters. On this ground I claim that political
opinions never have equal weight, not even in the hypothetical case of
two different opinions receiving the same number of votes. If the weight
of opinions were equal, the dialectics of opinions, and voting itself, would
make little or no sense. In representative democracy, voting is an attempt
to give ideas weight, not to make them identical in weight.>*

Thus, unlike direct democracy, in representative democracy voting
compels citizens to be always more than electors, to transcend the act of
voting in the effort to reassess the relationship between the weight of
their ideas and the weight of their votes through the time between elec-
tions. Only in direct democracy are opinions identical with will because
they translate immediately into decisions.”> In direct democracy, sover-
eignty is mono-archic. But representative democracy breaks that unity be-
cause in it, opinions acquire a power that is independent from the voting
act or will.

Opinions seek visibility and influence beyond Election Day, and al-
though they cannot claim any legitimate hold on decision making, they
give rise to an open and public forum of ideas, which generates a surplus
of political activity and makes representative democracy more than elec-
toral democracy and different from direct democracy. On the other hand,
although elections (along with referenda) have become the only authorita-
tive form of citizens’ direct presence, electable candidates are not per-
ceived nor meant to be solely appointed magistrates to rule instead of the
people. They want to be (and actually need to be if they want to seek re-
election) in communication with their electors.’®* Edmund Burke, the
most prominent theorist of political representation as free mandate, had
no doubt on the value of that communication, which, he added, must be
frank and permanent.”” Even more explicit were the American Founding
Fathers, who derived the liberty value of the “chain of communication”
between citizens and institutions from their experience of British domina-
tion, contending that the Parliament treated the colonists in exactly the
same way as the vast majority of the British population because its author-
ity derived solely from representation and not also communication.®

Following Burke and the Founding Fathers, one may say that it is pre-
cisely because representatives are legally not responsible to those who
chose them that they must be made responsible to them by other means.
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A free and permanent channel of communication between them and the
citizens is essential in order for voters to perceive them as legitimate mag-
istrates. Legal legitimacy constitutes only one side of the coin. Opinions
work as a force of legitimacy by connecting and uniting people inside and
outside the institutions (wherein connection may entail also dissent and
breaking of trust). They do so because they do not only entail that people
want to express them freely and openly but also that the people want to
know what happens inside the palazzo. Their meaning is thus to be a bur-
den upon the government precisely because government is founded on
opinion.

The circularity of giving authority and checking on authority is what
makes the power of opinion so hard to define scientifically and to regulate
normatively, yet so indispensable practically. This complexity and elusive-
ness brought David Hume to define “public opinion” as a “force” that
makes the many easily governed by the few and the few unable to escape
the control of the many.* After the casting of “paper stones” one by one, it
is the circular movement of opinions that links citizens among themselves
and bridges state institutions and society.*” This makes sense of represen-
tative democracy as diarchy. But it also makes sense of the risks this diar-
chic structure embodies.

The interaction between the people and their candidates and represen-
tatives may induce some to think that the most nosy citizens, or public
debates on TV and lobbies of polls, are legitimate in vindicating a sover-
eign power. Populist and plebiscitarian phenomena are incubated within
democratic diarchy as a longing to overcome the distance between will
and opinion and achieve unanimity and homogeneity, an idealization
that has characterized democratic communities since antiquity.™

On the other hand, because of its diarchic nature, representative de-
mocracy should be engaged in an extra effort to guard the opportunity
citizens have to participate in the making of the informal sovereign. Since
there is an unavoidable link between public opinion and political deci-
sion, concern about the disproportioned possibility that the wealthiest or
the more socially powerful have to influence the electors and the govern-
ments is sacrosanct. Empirical research proves this concern is well posed
when it demonstrates how economic inequality and political inequality
“are mutually enforcing with the result that wealth tends to entrench,
rather than distribute, power over time.”* Theorists of democracy take
this evidence as a justification to argue that in representative democracy
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citizens may suffer a new kind of corruption, a “duplicitous corruption,”
that consists in excluding those who have equal citizenship from a mean-
ingful presence in the forum and doing so in a way that the excluded cannot
prove their exclusion because they retain the right to throw a “paper stone” in
the ballot box, which is factual evidence of their equal citizenship.?

The main argument of this chapter is thus that when opinion is intro-
duced in our understanding of democratic participation, then political
representation must attend to the question of the circumstances of opinion
formation, an issue that pertains to political justice, or the equal opportu-
nity citizens should have to meaningfully enjoy their political rights.**
Citizens” equal rights to an equal share in determining the political will
(one-person-one-vote) ought to go together with citizens” meaningful op-
portunities to be informed but also to form, express, voice, and give their
ideas public weight and influence. Although influence can hardly be equal
and estimated with rigorous calculation, the opportunity to exercise it can
and should be. Although we can hardly prove beyond any reasonable
doubt that there is a causal relationship between media content, public
opinion, and political results or decisions (no data can prove that Berlus-
coni won three electoral competitions because of his media television
empire), the barriers to equal opportunity to participate in the formation
of political opinions should be kept low and their level permanently moni-
tored. This is the salient meaning of political equality as liberty protection
[ am defending in this book, that is, the idea that the focus of democracy
is on inclusion because its concern is “on the reasons for excluding individu-
als” and money is a powerful reason for exclusion even when exclusion does
not take the radical form of suppressing suffrage® The same principled
reasoning that holds for voting holds for opinion, since although we can
hardly prove that voting translates in some desirable outcome, we do not
conclude that to distribute it equally is meaningless. As said, the norma-
tive character of democratic procedures rests on the fact that its practice is
its value*®

Doxa, Politics, and Freedom

The Greek word doxa or the Latin word opinio combines two meanings,
which became representative of two grand traditions in western political
philosophy. On the one hand, doxa has a philosophical meaning as an
idea that is impervious to truth, and on the other it has a civil meaning as
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a kind of judgment that signals how a view or an act performed by some-
one is received by others. The former evaluates doxa from the perspective
of the cognitive outcome. The latter judges it from the perspective of the
conversation it brings about among persons who interact in a common
and public environment and moreover make laws. We can trace these two
traditions back to the two greatest philosophers of antiquity, Plato and Ar-
istotle, and recognize a mediated strategy in Cicero’s pragmatic solution
of separating philosophical sermo from civil eloquentia within the repub-
lic, so as to judge them from the perspective of two values that are differ-
ent: truth in the former case, and liberty in the latter.”” The conception of
politics as an art by means of which persons who are different and strang-
ers to each other regulate their behaviors and relationships with agreed
upon norms belongs in the Aristotelian tradition. It is in this tradition that
political discourse is conducive of stability and liberty.

A Gray Zone

Opinion, wrote Plato, is the name of a view or a belief that cannot pass the
bar of philosophical analysis; doxa does not belong in episteme or the do-
main of knowledge. Opinion inhabits the gray zone in between the wrong
and the right, with the predictable consequence that in popular govern-
ments it opens the door to canny and ambitious leaders, who craft argu-
ments and ideas in view of acquiring power with people’s consent, without
necessarily pursuing people’s interests. An intermediary between knowl-
edge and ignorance, opinion entails permanent change, not because it
tends to approximate truth but because, given its uncertain and instable
nature, it induces individuals to try and experiment with different views
and styles of thought in order to make or remake their decisions with no
assurance that their search will stop sometime in the future.

Opinion is endogenously rooted in people’s emotions and in direct com-
munication with action. Its mediating function between passions and the
decision to act made Plato, and his countless followers, think of opinion as
dangerous to politics. Opinion is a disposition of our mind that makes us
see the same things from different angles and makes it hard to know what
the truth of those things is since most of the time the same things “ap-
pear to be beautiful in a way and also to be ugly in a way.”* The opinable
is thus easily associable (and associated by philosophers) with biases and
prejudices; it is “the wandering intermediate grasped by the intermediate
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power”; it is the irrational domain of “nonattitudes” that government
should resist against by relying upon an autonomous class of experts or
competent deliberation committees.* The opinable cannot be amended,
nor can it be translated into truth, and when it becomes rooted in popu-
lar culture it acquires the character of a natural given endowed with the
authority of a norm.”® Opinion is for this reason able to become an invis-
ible authority (a “yoke” in Tocqueville’s vocabulary) that leads people to
do or desist from doing by means of a compelling power that seems to be
springing from people themselves, their ancestors, and traditions.’! Opin-
ion makes people actors and victims at the same time; it creates conform-
ism or, as a way out of it, the withdrawal from the forum and the fall in “a
spiral of silence.””? For instance, Marcus Tullius Cicero conceived of vir-
tues not so much as qualities of the individual but as qualities of a socially
situated person that education shapes with the aim of producing habits of
behavior that other people judge and evaluate.”®> Hence, reputation, or
the reflection of oneself in others’ minds, and honor, or our desire to be
according to what others regard as desirable or convenient or proper,
make opinion the source of a new kind of sovereignty that fits the charac-
ter of popular government and can open the door to a new form of des-
potic domination, as Mill and Tocqueville argued.

In sum, opinion cannot generate truth, although it can be overcome
only by truth. It is the enlightenment of knowledge that dissolves the den-
sity of prejudices, which look like opinions that reiteration through time
has condensed and made in a residue, as Pareto would define the sediment
of a given set of opinions that forms an all-embracing narrative or ideol-
ogy. Looking for the reason of things in the domain of politics as well as
philosophy and morality entails reaching that definition that apprehends
“things themselves that are always the same in every respect.””* Evidently,
decisions concerning right and wrong cannot be a matter of voting, which
is the reason why lovers of knowledge are hardly lovers of democracy. Thus,
Terence Ball has observed, authority based on episteme conflates the dis-
tinction between “being in authority” and “being an authority” by assimi-
lating the former to the latter.” It associates authority to qualities someone
possesses and disassociates it from institutions and procedures.

Democracy, we may infer from Plato’s premises, is disposed toward rel-
ativism precisely because it is based on opinions. The implication of this
anti-doxa perspective consists in that it fosters a critique of immanence (a
characteristic that springs instead, as I will explain at the end of this chap-
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ter, from a procedural interpretation of democracy), with the caveat that
transcendence may be invoked in the name of different kinds of good,
such as theological truth, philosophical reason, and also the authority of a
charismatic leader. Regardless of the kind of good in whose name it is
made, this critique of immanence manifests deep dissatisfaction with de-
mocracy, not because democratic politics does not make room for epis-
temic claims but because it threatens them as if they had no special author-
ity and no permanence either. For people like Callicles, who epitomized
the engaged citizen in Plato’s Gorgias, to practice rhetoric means to live
for politics, or have one identity only, that of the “public man,” with no
transcendent point of view that detaches him from the opinion of the fo-
rum.’® It is changeability, or its procedural organization in view of mak-
ing changes possible, that makes democracy a government based on
opinion. Democracy is government by discussion because it is govern-

ment by opinion.””

Public Discourse in the City

A slightly different position was expressed a few years after Plato by Aristo-
tle, who translated Plato’s view into a definition of opinion that could be
accommodated with collective deliberation and freedom. According to
Aristotle, opinion in the assembly was equivalent to what the Romans
called “verisimilitude,” a species of truth in its own right (verum similes, or
that which resembles the truth), not a gray zone distant from truth and
perilously tending toward falsehood; it was a process of knowledge that
was “within the cognizance of all men and not confined to any social sci-
ence.””® More importantly, opinion was synonymous with a constitutional
political order or a republic (in today’s parlance a legitimate government)
and thus with liberty. It was used to designate politics itself as “a dialogical
activity practiced by citizens.”” The link of opinion and freedom is a
seminal idea in the rhetorical tradition that Aristotle inaugurated.
Aristotle distinguished three functions in the government, to which he
associated different forms of judgment. The work of the “legislator” (no-
mothéton) was different from that of the “public assembly” (ekklesia) and of
the jury (dikastes) in a very important way. The legislator (the lawgiver or
founder or, in modern experience, a constitutional assembly) exercises a kind
of judgment that “is universal and applies to the future”—it creates the con-
ditions for subsequent judgments on what is “important or unimportant,
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just or unjust” on the specific cases that will become objects of decision. It
sets the criteria, rules, and procedures that will guide the lawmakers
(“public assembly”) and the magistrate (the justice or the court), who have
to decide on specific and actual issues and do so by applying those criteria
or laws. In these last two domains (that of the assembly and of the jury),
passions and emotions enter the scene since the issues under discussion
are not written in the law (upon which unanimous consent is assumed)
but need to be resolved by applying the law, which figures thus as the gen-
eral premise of judgment, not the conclusion.®’ This “constitutional”
conception of the polis entails that “disagreement” is not eliminable and
that “when conditions are right, it is possible for an entire city to have a
common and correct understanding about what human well-being is,”
which the fundamental law is in charge of transmitting from one genera-
tion to another so as to create the ethos of the polis and make people de-
cide within the frame of the constitution.®!

For instance, suppose the basic law claims equal inclusion of all adult
persons in the citizenry. A specific legislation is then required that imple-
ments it and regulates its application when and on what conditions that
general criterion applies—for instance, by deciding on the threshold of
age. The decision that individuals should enjoy the right to vote at the age
of eighteen is not an inference that can be judged in terms of correctness
since it is the outcome of a conventional view or a legal and moral tradi-
tion (that individuals are to be held responsible for their deeds and pun-
ished accordingly) that meets with the acceptance by the large public: all
this together (that is to say, the conventional view, the legal and moral
tradition, and the general opinion) may be held as “evidence” of the veri-
similitude of the decision on the majority age. But judging the majority-
age threshold in terms of correctness or wrongness would make no sense.
Indeed, the threshold of eighteen years of age is not more “correct”
now that people accept it than it was when the people thought that the
major age should be, say, thirty or forty years old. It is not an immutable
truth but a verisimilar one, because it presumes a contextually based idea
of what is right and wrong in relation to the basic law that claims equal
inclusion.

The same can be said of questions that pertain to decisions on war or
peace, an example Aristotle liked to refer to in order to explain the impos-
sibility of judging political deliberation with the criteria of philosophical
deliberation, although this would not entail that politics was not a reason-
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able art. “For some problems are useful to know with a view to choosing
or avoiding, for instance, whether pleasure is to be chosen or not; others
only with a view to knowing, for instance, whether the universe is eternal
or not”; hence, the question “Should we go to war?” would be of the first
kind, calling for political deliberation, and not the second, calling for
epistemic truth.®> On issues concerning “choosing” or “avoiding”—which
for Aristotle were issues of utility and justice—questions of verisimilitude
are in turn not questions of truth, which is why we entertain in pondering
pros and cons and making arguments of prudence or convenience and
why, finally, we need procedures for decision making that allow for dis-
agreement to be expressed. The work of the ekklesia and that of the dikastes
are thus a work of judgment. Yet they do not use the same kind of judg-
ment, as we shall explain in the next chapter.

Clearly, discussion and disagreement are endogenous in a city whose
government is based on opinions. This both requires and feeds a climate
of freedom and public exposure of ideas. In The Nicomachean Ethics, Ar-
istotle says that if a community had in its midst heroes it should let them
rule.® But then he adds promptly that the political condition in which
men live testifies to the fact that there are not superhuman beings in
their midst; thus, the city ought to be built as the best possible city, given
the assumption that men can be individually virtuous, but many are not
really, and none is godlike. Given that the city is made of ordinary and di-
verse individuals, they need to decide together; their imperfection makes
them all in need of cooperation and inclusion. Thus, all of them should
be members of the assembly and the jury, and they should search together
what is advantageous and just for all. Deliberation as a collective decision-
making strategy entails the recognition of the uncertainty citizens have to
cope with and the reality of their living together; it entails that the partici-
pants anticipate that decisions cannot always be unanimous, nor do they
always have to be expected to be s0.%

As one reads in his Art of Rhetoric, political deliberation makes sense
precisely because things to be decided on are not the object of scientific
knowledge and philosophical deliberation, and all decisions (even those
on the constitutive laws) are open to revision.”” An open trial of opinions
and disagreement is endogenous to the political life of the city. It is on
what is open to rhetoric or opinions that we are invited to measure politi-
cal freedom, and thus distinguish among the forms of government. Thus,

democracy is the government most friendly to public discourse.®
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Aristotle wrote that “there are some states, especially those that are well
administered,” in which “there would be nothing left for the rhetoricians
to say,” and there are other states in which people are forbidden to speak
“outside the subject” in court, where speech is required to follow proce-
dures that are established so as to make the judges reach the truth on par-
ticular cases.” We have here two very different situations in which opin-
ion should not be in place. This difference helps us to appreciate and
understand better the link between doxa, politics, and freedom, or why free
government is based on opinion.

The “well administered” polis in which “nothing is left for the rhetori-
cians” looks like an enlightened despotism or an epistocracy.%® In this
kind of state there is a radical denial of politics (and of liberty) because no
room is left to public speaking since a ruler will take care of all decisions.
On the contrary, the polis in which opinions are ruled out of the court
looks like a constitutional government, in which the place of political
opinion needs to be circumscribed, and this limitation translates into lib-
erty protection. Indeed, in this city, if opinions must not enter the court it
is because they are presumed to flow freely in the public sphere. Thus,
laws must be made that keep opinions “outside the subject” of justice.

We call constitutional democracy a society in which a judge is required
to silence his religious faith or ideological opinions when making authori-
tative judgments or verdicts in court. But we do not imply that this re-
quirement is to be made of citizens and, to a certain extent, their repre-
sentatives in the assembly. The crucial issue advanced by Aristotle is thus
the existence of an endogenous link between government by opinion
and freedom. Limitations and containment of opinions (separation of
justice from politics and of court from the assembly) make sense because
of that link.

Opinions entail searching for consent and acquire their authority on
people’s minds not by reason alone and above all not by a solipsistic kind
of reason but by a kind of reason that is diffused in society in the forms of
people’s conformity to or acceptance of something they regard as reason-
able in relation to the circumstances of their social and moral lives, their
ethical culture, and the idea of well-being they have. The law of opinion
and reputation that John Locke discussed in his An Essay Concerning Hu-
man Understanding as derivative of the faculty of judgment (“which God
has given men to supply the want of clear and certain knowledge”) as well
as the general opinion, or what Immanuel Kant called sensus communis,
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are the platforms of a society that relies upon people’s basic views in rela-
tion to which they make inferences and reasoned arguments when they
make decisions or judge those who are elected to make them.®” To be
united in political society and dispose of their united force (the law) does
not empty individuals of their “power of thinking well or ill” but makes
them more capable of making moral judgments.”

Opinions are interpretations of specific facts and events that result from
applying the ideas or values that the people at large share already as their
common beliefs. If appeal to basic principles occurs, this is not for epis-
temic goals, however, but rather with the aim of overcoming disagree-
ment and making decisions that are legitimate or acceptable to those who
are to bear them. Arguments of political legitimacy are made in order to
secure acceptance and obedience of free citizens.”! These arguments rely
heavily on a subterranean general opinion on which people agree to the
point of regarding it as a principled assumption that inspires inferences
people treat and regard as “truth” or “correct” or “sound.” Aristotle’s view,
which echoes in the work of authors as diverse as Edmund Burke and John
Rawls, suggests the existence of a notion of the public or political reason
that produces arguments of political legitimacy, yet not expert knowledge.

We may at this point capture the consequences of the two meanings
that doxa or opinio encapsulate. When judged from the epistemic per-
spective, opinion is the domain of the uncertain and the prejudicial, and
for this reason a condition of disorder and dispute that is primed to desta-
bilize authority. The goal of knowledge is to overcome it or pass from what
is a matter of opinion to what is a matter of proved and no longer con-
tested evidence. Either doxa is transformed into episteme or it needs to be
expelled from the political sphere if this is to become a place of harmony,
as Plato and his followers wanted. Political liberty is wholly foreign to this
conception of the city and politics, whose main goal is order rather than
freedom. When judged from its social or communicative perspective
instead, opinion is a medium through which people create a space of
exchange of judgments and ideas, as in Aristotle’s tradition. In this case,
liberty is a condition for peace rather than harmony. It is essential to the
life of the city, and the evidence of this lies in the fact that politics is the
home of opinions.

However, the division of labor between doxa and truth, as if the former
were for the general many and the latter for the few, does not spare opinion
from criticism; in fact, it makes philosophers conclude that all opinions
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must be taken with great suspicion unless they become themselves a prod-
uct of their (philosophers’) critical work, unless the competent public
dictates the correct line of interpretation of the political issues. In the next
three sections I will show how the classical dualism between episteme and
doxa transfers to the conceptualization of opinion in representative de-
mocracy. As it will appear, three functions have been attached to opinion:
that of social integration or consensus that unifies public behavior and
orients political decisions toward a goal that is common to all, that of the
expression of interests and ideas that are partisan and send inputs to the
political system, and that of exposure of politicians and policies to public
judgment. The forum of opinions is meant to host and diffuse information,
stimulate public reason, express political dissent and criticism, and keep
politicians and institutions under people’s eyes.

Integration and Consensus

In The Structural Transformation of the Public Sphere, arguably the most
influential genealogical study of the formation and decline of public spirit
into public opinion, and of general opinion into interested opinions, Jiir-
gen Habermas has reconstructed the way in which opinion gained dignity
in modern society, parallel with the formation of representative govern-
ment and a market economy. These institutions need opinion to perform
as mediums for exchange of information and knowledge, thanks to which
products become commodities and needs are evaluated, sought, and priced.
Thus, Locke was the first author who saw in the world of the verisimilar
not solely a possible site of wrong and vices but also the condition for the
creation of an informal network of social relations’ and judgments’ com-
munication. Locke distinguished three kinds of law or sources of author-
ity: God, civil government, and opinion. Opinion was to him synonymous
with both coercion, as transitory views that impose their verdict like “fash-
ion” on individual choices, and freedom, because clearly opinion runs
and changes when individuals are free to interact and talk. Thus, as the
site of judgment and feeling, it was the locus of freedom from the civil
law, but meanwhile it was also the source of an indirect and invisible sov-
ereign, that of the public that approves and disapproves “of the actions of
those whom [persons] live amongst, and converse with.”’? Opinion goes
along with agreement and has thus a connotation of public setting and
consent, but it also goes along with law (“law of opinion and reputation”)
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and has thus a coercive character, although Locke suggests, interestingly,
that people can decide to listen more or less intensely to the opinion of
society and put a certain distance between their minds and the general
mind.”?

Habermas’s historical reconstruction reached its peak with the Enlight-
enment, the age in which public opinion acquired the nobility of a liber-
ating authority from both “the auctoritas of the prince, independent of
the convictions and views of the subjects,” and the partial and prejudicial
world of the flickering crowd.” It was Rousseau who gave the first codifi-
cation of public opinion as the most basic authority upon which the sys-
tem of decision making founds its legitimacy. In his Social Contract,
lopinion was the soul of the general will because it was able to take away
from the law its mechanical character of coercion and make it felt by the
people as their own voice.”” The function of general opinion is to enforce
and even create legitimacy insofar as it provides a basis for the difference
between simply obeying and obeying with conviction and even enthusi-
asm. As a matter of fact, Rousseau’s concern with not merely obedience to
decisions made according to agreed procedures but moreover obedience
with passionate spirit induced him to give opinion the thickness and per-
vasiveness of a civil religion. Yet what is important for me here is to stress
that, in discussing the procedures and institutions of a legitimate govern-
ment, Rousseau felt the need to introduce a power external to the will that
would however serve to strengthen it. Lopinion was the place where Rous-
seau looked in order to prove that majority rule is the condition for politi-
cal autonomy of all the citizens, including those who happen to be in the
minority or disagree with the majority. This is what legitimacy is about,
whose condition is not only la volonté generale (the sovereign power of the
law) but also the l'opinion generale.

When a citizen casts his vote in the assembly, Rousseau explained, he
is supposed to listen to his public will (the will he has as a part of the gen-
eral will or the citizenry), not his private will. Each citizen has two selves
(and wills), but only one ought to talk (with the voice of reason, not rheto-
ric) and be listened to in the public setting (the assembly) where decisions
are made. When the citizen who casts his ballot feels it is not hard or
problematic to make his public self talk and his private self silent, it means
that the general will is operating easily and quasi-automatically, like an
intuition (or a natural emotion) that guides judgment so that the individ-
ual citizen does not need to mobilize his censuring sense of the public
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against his private self. Rousseau’s view inspired James Bryce to claim that
the degree to which the general will corresponds with the general opinion
that circulates in public is the thermometer that measures the strength
and health of political freedom.”® The deeper and easier the correspon-
dence, the smaller the gap between “legal” country and “real” country, be-
tween the general will and the general opinion. Power is emancipated from
the plague of being identified with a command-obedience relationship,
which harbors conflicts and instability and becomes associated with con-
sent. “Accordingly, the conflicting aspect of power—the fact that it is exer-
cised over people—disappears altogether from view.””” This protohege-
monic conception of opinion represents the highest level of felt legitimacy,
although unlike the legal or institutional authority it is not always identi-
cal to itself but may experience ups and downs, and thus be in need of
permanent reinforcement by the citizens and the institutions (Rousseau
contemplated the role of censorship as central to the stability and unity of
the republic). These two manifestations of sovereignty are essential and in
a mutual relation of sympathetic attraction and repelling separation, or of
action and reaction. Their need of mutual reinforcement signals that the
question of legitimacy or political freedom is a dynamic condition, not a
static condition. It resembles an elastic relation of equilibrium between
two poles (the general will and the general opinion) from a maximum of
overlapping to a minimum one.

In book two, chapter twelve of the Social Contract, Rousseau lists four
kinds of laws (wherein “law” is the legitimate form that the will of the
sovereign can take), three of which belong to the same genre, while the
last one is unique. The first three are properly speaking the laws: juridical,
formal, and procedural (political law, civil law, and criminal law). The
fourth one is in a class of its own and a strange kind of sovereign law. “I
speak of morals [moeurs], customs, and above all of opinion; a part [of the
laws] unknown to our politicians but on which the success of all the oth-
ers depends.” This “law” (“the most important of all”) is what today we
would call the general public or public opinion. It operates from beneath
our individual reason like an invisible force (similar to Newton’s gravita-
tional force) and exercises indirect influence over decisions rather than
direct authority. It is the voice of the sovereign (Rousseau uses the word
“law,” a term he applied only to denote the voice of sovereignty), although
it is not like the will and does not operate in the presence of the institu-
tional sovereign (the assembly) but underneath it and through sympa-
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thetic imagination rather than rational inference. However, without it the
legal system would be a purely formal norm with no conscious accep-
tance by the citizens; the law would be de iure effective but de facto not
supported by the people as a whole and thus felt by some as oppressive as
an illegitimate law. For majority rule not to contradict political autonomy,
these two levels of sovereignty must always be connected. The formal
sovereign does not substitute for the absence of the informal one, the gen-
eral will for the general opinion.

The majority and minority dialectics presume the informal as much as
the formal sovereign and make the citizen feel nonetheless free when he
or she obeys a law he or she disagrees with. A political body is held to-
gether by the fact that all the citizens agree on the ends of the political or-
der, on the principles that allow those means to operate, and on the means
by which the government and the deliberative processes operate (we might
call this underlying agreement a constitutional ethos). Given this basic
agreement, although the opinion of the majority prevails, the political
community in its entirety should still be capable of representing itself as a
free community because it is a community that is larger than the will of
the majority and the numerical consent in general.”®

Thus, l'opinion generale is the sentiment and the vision of a single in-
clusive discourse that unifies a country; all the while citizens may dis-
agree on several specific issues on which they have to make decisions
(which Rousseau treats at the end of the Social Contract as a religious
kind of ethical unity because, when it works, it is capable of commanding
obedience without need of rational persuasion). Precisely because its civil
society is complex, conflicting, and plural, the political community re-
quires this common grammar. Opinion is, as George Wilhelm Friedrich
Hegel perspicaciously argued, the terrain on which the individual free-
dom of judgment and opinions meets and clashes with the “absolutely
universal” good (the general interest of the state). This tension and con-
flict is the constitutive character of opinion and the justification of free-
dom of communication and the press; this dynamic registers the differ-
ence between the organic unity of the ancient city-states and the inorganic
commonalty of modern society, which representation impersonates so
well. Public opinion is thus modern, Hegel wrote:

[It] is a repository not only of the genuine needs and correct
tendencies of common life, but also, in the form of common
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sense (i.e. all-persuasive fundamental ethical principles dis-
guised as prejudices), of the eternal, substantive principles of
justice, the true content and result of legislation, the whole con-
stitution, and the general position of the state. At the same time,
when . . . [public opinion] enters the representative thinking . . .
it becomes infected by all the accidents of opinion, by its igno-
rance and perversity, by its mistakes and falsity of judgment. . . .
Public opinion therefore deserves to be as much respected as
despised—despised for its concrete expression and for the con-
crete consciousness it expresses, respected for its essential basis,
a basis which only glimmers more or less dimly in that concrete
expression.

Freedom of communication and freedom of the press, Hegel concluded,
are the conditions that make sense of the dual character of opinion.”’
The crucial problem in contemporary democracies lies precisely in the
actors that provide this inclusive discourse, which most of the time are
private subjects (classes, groups, or media experts) although they exercise
a public function. Reflecting on this conundrum, contemporary theorists
have debated whether democracies should have an identifiable public
broadcast (e.g., BBC) with the purpose of providing this inclusive common-
ality of basic representation of the country as a whole, or whether the “inclu-
sive discourse value has no logical, certainly no necessary, relation to a single

"780 Tt is of course impossible to propose

form owning multiple ‘media voices.
a universal prescription or a norm since the answer to this question is cer-
tainly dependent upon the political and historical context. However, as a
general maxim, I would suggest we consider that what we call “public opin-
ion” (the name of an object that social and political scientists have not yet
been able to define in an uncontroversial way)®! is a plural space that is
composed of several kinds of opinion. This plurality and diversity itself
plays the role of a unifying and “inclusive discourse” that lies underneath

democratic politics as the condition that keeps doxa and freedom related.

The Cognitive Role of Opinion

Yet Rousseau added to his analysis of the sovereign role of the general
opinion that the unreflected opinion of the general will is incompetent to
detect and recognize what has to be done and needs to rely upon the opin-
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ion of the wise few, because while the general opinion is always right, its
judgment can easily be misguided by ignorance or prejudice.®? The solu-
tion Rousseau proposed was, as we know, the institution of an assembly of
citizens who voted yes or no directly and in silence on proposals coming
from a council or a senate. Public opinion was held in secrecy (and in this
sense in private) as a reasoning inference that lingered within the inner
mind of each citizen with no external communication or publicity. It was
written and jealously protected within people’s hearts and minds, shel-
tered from “sight” and “voice,” the two senses that were primed to make
opinion truly public and also to mobilize emotions and rhetoricians and
distort natural reason and sentiments.®* “Speechless” nondiscursive events
like festivals, parades, or the arithmetical harmony of music were the pub-
lic forms of communication and action in Rousseau’s republic. They were
cultural rather than political. Contrary to spectacles based on imitative
sentiments like the theatrical game of characters and words (a representa-
tive assembly belongs to the theatrical genre), they stimulated a unidirec-
tional current of ideas and emotions whose terminus was the individual
mind. The unacceptable alternative was the endless circularity and peren-
nial changeability of opinions, two necessary factors in representative
politics, which Rousseau, as we know, opposed radically. Public life should
teach the kind of introspective reasoning (based on “the way things really
are” rather than on “the opinions of other people”) that enables citizens to
vote in the assembly.®*

To include all in the republic, Rousseau had to make all silent—this
was the compromise he struck with Plato’s epistemic view of the general
will (the need of l'opinion generale to rely upon the wisdom and compe-
tence of the few). As we will see in the next chapter, Rousseau’s injunction
of silence, which was actually a tépos in the republican tradition before
Enlightenment, returns in the contemporary epistemic theory of democ-
racy as well as in the neorepublican theory of government in its attempt to
narrow the role of representative assemblies because of the partisan char-
acter of its deliberation, its contamination of the republic of reason with
passions and interests.*®

Clearly, “opinion” and “general opinion” were quite different in Rous-
seau’s depiction: the former retained Plato’s stigma that only compe-
tence and knowledge could amend (hence, the citizens were stripped of
the power of proposing laws), while the latter was in the form of a sub-
stantive faith or belief or sacred opinion (quasi-religious in kind) and so
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unreflected that only a lawgiver could interpret, decode, and translate it

8 Tts unreflected character was the condi-

into constitutional principles.
tion that made it genuine and inclusive, but also incompetent to detect
problems and thus unfit to prepare for legislative proposals, a task that
did not belong to people in the voting assembly. People “always love what
is good,” know instinctively the difference between right and wrong, and
can make good judgments in the general interest, but somebody has to
call to their attention the need for a specific law or policy because “it is
in this judgment that they [the people] make mistakes.” Keeping the
heart and the brain separate thus penalizes the people, not the magis-
trates or the wise few, because belief is the language of the heart, and be-
lief can be manipulated with much more facility than reason. In the end,
the government is the “heart of the body politic” because it is its brain.®’

This means that, although in theory it is everything, Rousseau’s general
opinion does not rule; reason does. Doxa and episteme remained as dis-
tant as voluntas and ratio. In Rousseau’s distancing of “l'opinion” from
public debates where decisions are to be made, we find the evidence of his
strong opposition to political representation, which is the most important
institution in the creation of the public or making politics an affair that is
of the public and made in public because the citizens must judge what
representatives propose to do and do in their names—thus talk and listen,
not simply vote. The representative system overcomes all residue of Pla-
tonism in deliberation and legitimates an open and public performance of
opinions, while on the other hand it can make use of competence without
dethroning ordinary and “incompetent” citizens from their authorizing
power. Even when needed, competent opinions would be endowed with
no special weight in the state but would always be ancillary to political
opinions, both when they converge toward law-making assembly and when
they float in society. Speech, which Rousseau expelled from the place of
political decisions, needs to be given full authority. Public opinion is
thus public not only because it pertains to the judgments of “the occu-
pants of public office” but also because it exists in the open, in the public
space, outside of the state and nourished by the free speech that citizens
enjoy, as Hegel observed.

The transformation of the source of authority from competent opinion
that only few hold to political opinion that all indistinctly contribute in
forming, and the enrichment of the meaning of the public as both state-
based (what pertains to the legal and institutional order) and what is open
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to all and under public scrutiny, achieved their full manifestation in rep-
resentative government. This came along with a mixture of the good and
bad, because while on the one hand the public can become a tribunal of
control and monitoring of the activity of the elected, on the other hand it
fatally loses the critical and impartial stature that the enlightenment
wanted to give to the public when it vindicated its legitimacy against the
arcana imperii of the prince. This is also what contemporary theorists of
epistemic democracy complain about when they point to the partisan na-
ture of politics that electoral competition and representative politics en-
gender. Yet it is interesting to observe that in the same few years in which
the idea of a necessary connection between constitutional government,
public opinion, and the principle of publicity was shared by the political
philosophers of the continent, in Great Britain, the country in which
the representative system was already implemented, an additional image
of opinion and the public emerged, one that stressed instead the good of
“divisions” within the political opinion of the public, the idea of party
politics.

Political Divisions and Partisan Opinions

Political or partisan opinions started achieving legitimacy in Great Britain
along with the defense of the Parliament, “essential of British liberty . . .
freedom of elections, and the frequency, integrity, and independence of
parliaments.”®® Henry St John Bolingbroke was the champion of political
opinions as manifestations of judgment, good or bad, on the performance
of the government, made by electors and Members of Parliament.*’ He
thought it was essential to create (he himself contributed in creating) a
political opinion as an oppositional or partisan kind of public presence,
with the goal of shaping political programs, orienting citizens’ views and
decisions, and facing electoral competitions. Bolingbroke emancipated
political division and partisanship from the traditional opposition it met
in political thought, beginning with Aristotle, who, as we know, located in
partisan contrasts or factions the most important factor of decline of con-
stitutional government as the primary sign of immoderation. In A Disser-
tation upon Parties, which appeared weekly in the political magazine he
founded, The Craftsman, from 1733 to 1734, Bolingbroke distinguished
between three forms of partisanship, or, as he called them, “possible divi-
sion,” that can occur in a “free government” (or a government that is based
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on electoral consent): the first is that of “men angry with the government,
and yet resolved to maintain the constitution”; the second of “men averse
to the government, because they are so to the constitution”; and the third
of “men attached to the government; or, to speak more properly, to the
persons of those who govern; or, to speak more properly still, to the power,
profit, or protection they acquire by the favour of the persons, but enemies
to the constitutions.”” Partisanship was declared not only legitimate but,
moreover, a positive component on condition it did not question the con-
stitutional pact and did not serve private or class interests. Sharing in a
common grammar (being a partisan of the constitution) was the condi-
tion for critiquing political decisions and for actually making politics out-
side the institutions in a permanent “tribunal,” as Jeremy Bentham would
say few decades after Bolingbroke.

Within a representative government, thus, opinion acquired an addi-
tional meaning: it was not simply identified with what was sensed as just or
good of the people—as in Rousseau and in Kant—but also with the citi-
zens' reflections or judgments of the work of the government and their so-
cial conditions or needs or grievances. Bolingbroke’s injunction not to be
partisan for reasons of profit or favor entailed that elections made citizens
reflect upon the interest of their country in light of their problems. Indeed,
what Bolingbroke asked for was not patriotism without “divisions” but pa-
triotism with good divisions, or divisions that would “promote liberty.” The
notion of opinion gets at this point complicated, since under the word
“opinion” we may now detect three kinds of opinion: l'opinion generale as
integrative force a la Rousseau (or Bolingbroke’s people “resolved to main-
tain the constitution”); political opinion, or the unavoidable “divisions”
among citizens in the name of political programs that combine together
their interests as socially situated beings and the interest of the nation; and,
finally, private opinions or personal interests that do not make any effort to
meet the general interest but want instead to curb the latter to themselves.
As we can intuit, private opinions and interests are lethally wrong (the
sources of deadly factions according to Aristotle and Cicero) and the main
factors of corruption when they claim representative hearing in the govern-
ment (“Private motives can never influence numbers”).”!

But political opinion is good “division” that makes sense of voting and
gives public legitimacy to the judgment of the citizens, not because they
are the “acculturate public” or have special wisdom and knowledge but
because they are voters. As Habermas observes, Bolingbroke even used dif-
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ferent names to denote the two legitimate kinds of opinion: the “sense of
the people,” which retained the character of generality, and the “public
spirit,” which acquired the partisan character of political-as-party opin-
ion”? Once elections were instituted, it would become more difficult to
disentangle the former from the latter. This transformation that representa-
tion provoked would later be identified with the decline of the republican
public spirit and the growth of interested public opinion instead. It might
be useful to recall the critical evaluation of the bourgeois transformation of
the republic from a city of virtue to one of interests and calculus of prefer-
ences as per Hannah Arendt (and Habermas along with her), who conse-
quently expressed strong reservation on representative govemment.gg

FEdmund Burke was the theorist who captured in the most perceptive
way the complexity and fatally conflicting composition of public opinion
in representative government: on the one hand, the expression of a gen-
eral sentiment that unites all the governed throughout the centuries and
generations around some shared values (what Rousseau called l'opinion
generale), and on the other hand, the political opinion that infiltrates
through elections from society to the law-making assembly (which makes us
understand why Rousseau rejected representation, or political opinion)”*

It is precisely this kind of opinion—which is political and public al-
though not general—that contemporary political theorists dismiss when
they make accusations about the lack of impartiality in representative as-
semblies and citizens alike, and propose to narrow the domain in which
democratic procedures operate in order to expand the room of competent
knowledge and impartial reasoning, like experts’ committees, assemblies
of citizens selected in order to achieve nonpartial outcomes, juries who
reclaim some superior authority over elected bodies. Moreover, it is politi-
cal opinion that we have to refer to in evaluating populist and plebiscitar-
ian forms that democracy can take, which represent the extreme manifes-
tation of the commonsensical idea that elections inject political judgment
and partiality in lawmaking. From this stance, political theorists from
Weber to Mosca to Pareto have concluded somehow disparagingly that
politics is war by other means—omitting that the “other means” makes all
the difference in the world, so that politics is not war, and winning a com-
petition by means of persuasion is opposite to getting rid of an enemy. |
shall return to this argument in the next chapter.

The accusation that representative democracy allows neither for impar-
tial opinions nor for competent knowledge in power resonates with the
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desire by contemporary philosophers to emancipate democracy from doxa
in order to put it in harmony with truth (as according to the Platonist prem-
ise that is detectable in Rousseau).” On the other hand, as I am going to
explain in Chapters 3 and 4, the realist claim of taking democracy as it is
(namely, very imperfect because tainted with an endless game of interests)
invites us to consider political competition not as an expression of auton-
omy or liberty but as a spectacle that is worthy of the Roman forum and
the Coliseum, a television game that is played by the few for the amuse-
ment of the many and ends with the crowning of the leaders who have
conquered the favor of the audience.”® Although emancipated from “the
auctoritas of the prince,” opinion would not be in this case able to eman-
cipate itself from the stigma of being untranslatable into truth. Platonist
and plebiscitarian ideas of politics mirror each other and are somehow
complementary as the epistemic deformation of politics leaves dialogical
activity empty of value because it is devoid of technical knowledge, and
within this emptiness the terrain of opinion becomes fertile for demagogi-
cal rhetoric.

The conclusion to be derived from this brief overview on the three
functions that doxa acquires in representative government may be phrased
in the following way: to rehabilitate doxa (and democracy), we have to
question both the epistemic ambition of making public deliberation a ter-
rain of competent knowledge, whose achievements have to be judged as
science judges a technical task, and the realistic temptation of transform-
ing political opinion in a warlike arena in which might makes its way
through words and images and with the consent of numbers. In two
words, the challenge is to disprove Pareto.

The Government Rests on Opinion

Sovereignty of opinion has been generally conceived as a euphemism be-
cause, after all, to opine is not the same as to want. Opinion has not been
considered a power in and by itself but a “negative” power. Thus, it has
been analyzed and treated as a prerogative of the liberty of the individual
to pressure the government and seek protection against it (the assumption
being that the state is the site of an untamed potential for arbitrary intru-
sion in the life of the individual). Its informal nature has militated in favor
of the private identity of the right to free speech because trying to influ-
ence political actors is not, after all, the same thing as making them act
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authoritatively. As seen above, this bare fact has suggested to theorists of
representative government to narrow participation to elections alone,
which are the only institution that allows us to “prove” in an uncontest-
able way the democratic character of political decisions. But within this
perspective it would be hard to devise criteria to detect (and contrast) the
threat coming from the concentration of economic power and the cor-
rupting practices within the domain of opinion formation. The very pro-
posal to extend the meaning of democratic deliberation, so as to include
the informal discursive character of a pluralistic forum of associations,
political movements, and opinions, risks looking like an ideological refur-
bishment, functional to the new communicative strategies for elite selec-
tion, a view that has made theorists of plebiscitarian democracy doubt that
opinion is a form of power control, while it certainly is a means for author-
ity building.

Certainly, free speech can have unpleasant and even devastating ef-
fects, in particular when armed with the power of the press: it may spread
gossip and create facts out of innuendos; it may violate individual privacy
and damage a person’s reputation. Moreover, precisely because of its hold
on peoples’ minds, the forum of opinions can be mobilized to unify mil-
lions of people under one banner.’” Hence, Alexis de Tocqueville wrote of
this freedom: “I love it more from considering the evils it prevents than on
account of the good it does.””® Yet he promptly added that control by the
state cannot be justified because an authority with the power of sorting
out the good and bad of information would become fatally tyrannical. In
order to tame a freedom that divulges and spreads news, a censorial au-
thority must be centralistic and monopolistic. There is no room for mod-
eration when political power curtails freedom of speech and the press so
that any remedy would be worse than the disease. Thus, Tocqueville con-
cluded his analysis of the freedom of the press in the United States with the
idea that the only legitimate strategy to control the power of the press is by
promoting its “incredible dispersion.”

Following Tocqueville, in the remaining part of this chapter I will be
led by these criteria: that pluralism and a wide-open forum are at the same
time conditions for government control and for an individual’s protection
against the “negative” power of opinion; that these conditions presume the
equal distribution among the citizens of the authority of both judgment
and the will; and that, finally, freedom of opinion cannot be justified based
on its outcomes, no matter how good and desirable. As with the right to
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vote, its defense must be principled or not be at all. This means that any
intervention by the law must go in the direction of guaranteeing and, if
necessary, restoring the conditions of pluralism and of the equal opportu-
nity by the citizens to participate with their votes and ideas in the political
life of their country. In the last section of the chapter I will thus argue that
a procedural interpretation of democracy contains the normative condi-
tions that fulfill these criteria, namely, equal political liberty, immanence,
and self-containment.

A Political Civil Right

Although the relationship between representative democracy and free-
dom of opinion “is not obvious,” this form of government has shown the
existence of an “intrinsic connection between freedom of opinion and the
political role of the citizen.””” From this perspective, I shall make the ar-
gument that the identification of freedom of speech and opinion with
negative liberty, or a liberty that has no connection with the character of
government, is dissatisfying because it says nothing about what makes citi-
zens able to pressure and control their government or make it responsive.
Yet when we say that representative democracy is government that rests
on opinion, we imply that opinions play a political role. Paraphrasing
Machiavelli, the prince has to “feel” to be affected by the people and the
people have to “feel” it affects the prince.!"”

If we follow the traces of diarchy we realize that, contrary to other nega-
tive liberties, free speech is a kind of freedom whose protection may re-
quire an activist state (as a matter of fact, even conventional negative
rights, like property for instance, require government action or “signifi-
cant taxpayer support” and a complex institutional arrangement).'”! Owen
M. Fiss wrote years ago that noninterference may not be the best policy
with a right that is certainly individual but has direct political implica-
tions: “Protecting autonomy by placing a zone of noninterference around
the individual . . . is likely to produce a public debate that is dominated,
and thus constrained, by some forces that dominate social structures, not
a debate that is ‘uninhibited, robust, and wide-open.’ "> Hence, an im-
portant implication of the diarchic character of democracy is that free
speech is a Janus-faced right, with a negative or individual face (protec-
tion against power) and a positive or political face (formation of political
opinions).
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Certainly, the claim for freedom of opinion was born as a claim for the
protection of individual freedom. In particular, it was born as a vindica-
tion of religious freedom or freedom of conscience from secular and
cleric authority as well, the condition not simply of social peace but also of
a free and sincere spiritual practice of faith.!”® The invocation of that right
was for the sake of instituting a negative kind of liberty that would put lim-
its on authority by declaring a portion of individual life to be exclusively
under one’s private jurisdiction or will. Yet the acquisition of that first
negative liberty made society a place of many diverse opinions, religious
and otherwise. The technological invention of printing amplified the ef-
fect of the individual freedom to hold, express, and exchange ideas on iss-
sue of religion, and otherwise.!’*

I do not need to rewrite the history of freedom of religion and freedom
of speech to prove my argument. Suffice to recall that beginning with the
English Civil War, the right to free speech and freedom of the press ac-
quired a true political meaning precisely at the moment they were vindi-
cated civil rights. Republicans and revolutionaries gave those rights the
significance of political resistance against established powers, a means of
denunciation and the unveiling of arcana imperii, as well as of inquiry
and truth searching. Their negative or protective character gave rise to a
power of control and pressure on government and became a political right
of the citizen. John Milton, just to mention one of the most authoritative
protagonists of the early battle for freedom of opinion, defended the lib-
erty of unlicensed printing in the name of an open process of discussion
that would change the nature of authority, political as well as religious, and
thus also the nature of liberty.'”” In the Areopagitica, he framed the argu-
ment of freedom of speech within the republican paradigm of liberty ver-
sus slavery: “When conflicts are freely heard, deeply considered and speed-
ily reformed, then is the utmost bound of civil liberty attained that wise
men look for”; the opposite is tyranny, the suppression of public voice.!"®
Milton’s task was the defense of civil liberties, and although his narrative
strategy was classically republican, his proposal was very modern: the de-
fense of the dynamic of disagreement as both a condition and a sign of
freedom and intellectual improvement, of the individual and the society
as well.

Since then, civil rights have played a vivid political role, although they
have never translated directly into political participation.'’”” Their indirect or
“negative” power was seen from the start as a quality that was antityrannical
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in character: this gave them the political feature of a vindication for a
government that had to be checked and controlled, both by institutions
and rules and by the inspecting power of the citizens. Some centuries af-
ter Milton, Hans Kelsen and later Habermas stressed the endogenous link
between negative liberty and political liberty when they argued for an in-
trinsic relationship between individual rights and democracy.'”® Thus,
classical civil liberties, from freedom of religious conscience to freedom
of speech and association, are foundational to democracy because they
are essential in the formation of the two conditions without which democ-
racy could not exist: that the citizens have free access to political informa-
tion, and that they are always free, not only during the electoral campaign
or in coincidence with the exercise of their sovereign will, to express and
divulge their opinions on their government (i.e., to criticize it and openly
voice their dissent).!"?

The fact that representative democracy is government by opinion has
two implications, one obstructive and one expressive: it makes government
limited and it makes government based on liberty. Public deliberation ren-
ders the common interest a collective construction of the citizens and the
outcome of ongoing persuasion and compromise that never ends in a final
verdict (no matter how good or correct it might be). In this comprehensive
process, dissent is equally crucial as consent; criticism works as a stabiliz-
ing force of political liberty as much as shared opinions on some basic prin-
ciples, such as, for instance, those that are embodied in the Bill of Rights
and the Constitution. Thus, the “negative” power of opinion may be de-
picted both as an invigorating force and as an indicator of the status of
the “integrating force” linking the elected and the citizens. As Baker puts it,
the role of the public forum of opinion in modern democracy is “both egali-
tarian dispersal” (which expresses the principle of pluralism and antimo-
nopoly) and “inclusive common discourse.”!!’ This is the premise upon
which the double meaning of public opinion, as a critical and controlling
power and an integrative force of legitimacy, resides. It is also the premise
that justifies legal interventions for protecting equal liberty in the forum.

Barriers, Opportunity, and Withdrawal

Democracy started with Solon stating that persuasion should be the way
to win, not money or force or family relations. “Citizens come into the
forum with nothing but their arguments.”!! In today’s consolidated de-
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mocracy, “we may take for granted that a democratic regime presupposes
freedom of speech and assembly, and liberty of thought and conscience.”!!?
Taking them for granted may obfuscate their strength and fragility. In a
now classic empirical-theoretical study on the place of unanimity and
conflict in the functioning of small scale democratic organizations, Jane
J. Mansbridge observed that the conditions in which equal power is seen
as necessary are when they are in fact proved to be and felt as missing or
deteriorating. Mansbridge added also that inequalities are not per se a
problem if the perception exists among all the members and that each has
the opportunity “to exercise equal power”—if, in other words, all mem-
bers think that they have in their hands “equal power ‘if they [want]
to. !B This is what makes procedures valuable and people perceive them-
selves as autonomous even while obeying laws that have been passed by
the majority or by an elected parliament.!'* I propose we apply the distinc-
tion between “equal opportunity” and “achievement” of equality to the
formation of opinions. As with the authoritative power of the will, citizens’
valuation of their opportunity to participate in the forum seems to be
strong in proportion as that actual opportunity is slim or felt as such.

It is not conflict or unequal power per se that is the problem. Much
more worryingly, the problem is citizens’ perceptions that they do not
have “an equal chance to move their organization in the direction of their
preferences,” that they have no power, or that what they do does not im-
pact the public in the same way as when others act.""> Decline of electoral
participation in consolidated democracies is an alarming sign that citi-
zens might think they have no chance to impact the political life of their
country; that they are unequal in managing the power of opinion, all the
while enjoying an equal right to vote, talk, and print; and that, in other
words, voting power is a futile power anyway if it is an isolated power.'®
Their quest is not of equalizing social conditions but blocking their trans-
lation into political voice and power. This is the lesson of democracy since
its inception, when Solon, after he liberated his indebted fellow citizens
from the subjection to their creditors, tried to make them equal in the
chance to participate in political power, because he thought this the best
way to make sure they would no longer fall under the domination of the
well-off. It is thus on the obstacles to political equality and participation
that democratic decisions should intervene, in order to disclose and re-
move them. In his 1910 address on the New Nationalism, Theodore Roo-
sevelt restated similar ideas when, after stating that the right to property
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“does not give the right of suffrage to any corporation,” he argued: “It is
necessary that laws should be passed to prohibit the use of corporate funds
directly or indirectly for political purposes. . . . If our political institutions
were perfect, they would absolutely prevent the political domination of
money in any part of our affairs.”!!’

Barriers to participation, direct as well as indirect, must not be too high,
although they do not need to be arithmetically equal; what is important is
that people know and believe that with some efforts on their part they can
overcome them (this is precisely what Rousseau meant when he argued
that l'opinion written in citizens’ “hearts” is the propelling energy of the
general will, written in institutions and procedures). The voluntary char-
acter of participation should work as an incentive and a reminder of the
power citizens have rather than a fatalistic disincentive to act. Certainly,
inequalities of wealth must not be too big. But they do not need to be
eliminated for political equality to persist—what is crucial is that the peo-
ple know and believe that their unequal economic power is not a reason
for making their political voice unheard. Using procedures must not be
felt as futile; withdrawal from the forum and the ballot must not be felt as
convenient.

The transformation of politics in a forum of opinions amplifies the
meaning of citizens’ political presence (or absence). Their power of influ-
encing people’s decisions makes opinions very appealing to political lead-
ers, who are tempted to use the forum only in order to acquire popularity
rather than also to reveal their deeds: the world of opinion can make pub-
licity a strategy of concealment and a means to strengthen the ideological
consent politicians enjoy beyond the weight of electoral consent. On the
other hand, it can be an attractive power for social and economic groups,
which hope to lead the political agenda, condition the debate inside of
institutions, and influence lawmakers. The unavoidable disparity that
presence through voice involves can gravely escalate as a consequence
of the unequal opportunity citizens have to use the means of informa-
tion and communication. Ronald Dworkin made this argument ele-
gantly when he wrote that the issue at stake today is not that of free
speech as the right of the individual but of free speech as participation
in making democracy work. If we accept a view of democracy as diarchy,
then legal interventions should be foreseen that lessen private money in
politics so as to reestablish the rule of equality in political liberty by
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preventing powerful individuals and corporations from having a dispro-

portionate voice.!!®

Voice’s Unbalanced Power

The existing socioeconomic barriers to diarchic citizenship clash with
democracy’s principle of equal political liberty even if we cannot “prove”
beyond any reasonable doubt that they affect political decisions in this or
that way, because it is the “consent of the majority, and not debate, that
makes the law.”!"” Despite their unbalanced attention to the threat to
stability posed by the have-nots, the Federalists clearly foresaw that wealth
disparity and cultural inequality can have an enormous impact on the
tenor of the republic, because representation relies structurally upon a di-
versity or inequality among citizens in oratorical skills and abilities. James
Madison expressed concern about the threat posed by the poor, yet he
also mentioned the danger the very rich posed to the health of the repub-
lic.!?" As a Republican, however, his main concern was about corruption,
not political inequality.

In democracy, though, protecting political institutions from corruption
is protecting political equality, which entails two things: protecting “the
integrity of the system of political representation” and ensuring “fair ac-
cess to the public arena at each stage of political competition for those
candidates entitled to participate at that stage.”'?! These are the indications
we may derive from the concern shaping the controversies over campaign
finance reform in the United States, when the Supreme Court and the fed-
eral courts use the argument of corruption to describe the “corrosive influ-
ence of corporate wealth” or the “undue influence” that an unequal “po-
litical presence” in the forum is primed to have, even though corporations
have no explicit plan or intention to exercise it and even though talking is
not identical to voting.'?> “Undue influence” refers to a disproportionate
inequality of resources that some candidates have per effect of a dispro-
portionate inequality of resources that some citizens have. The sense of
futility that disadvantaged citizens may have of democratic institutions
should be interpreted not as a denunciation of the deficit of democracy
but as recognition of a lack of power, or the evidence that social inequality
does translate into an unequal political influence.”? As Charles Beitz has
shown, the issue of inequality of political influence is complex and open
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to interpretative controversies first of all because of the complexity of the
principles of “political equality” and “political influence” and second, be-
cause it takes different manifestation when considered in relation to the
citizens who want to express their voices and the candidates who claim for
an equal condition of competition.!**

If the U.S. Supreme Court has used the expression “undue influence,”
it is because it presumed that the basis of democracy is political equality,
and not only in the domain of voting. The expression “undue influence”
presumes in addition that there should be a democratic influence maxim
that orients political judgments and decisions. Drawing on these prem-
ises, C. Edwin Baker has proposed a theoretically compelling argument
to justify government activism for protection of pluralism in the domain
of information and communication: “The same egalitarian value that is
embodied in people’s equal right to be self-governing and that . . . applies
to the ballot box also applies to the public sphere.”'? This is the goal
predicated in the democratic-influence maxim, which can be extended to
evaluate the exercise of citizenship in the sphere of opinion formation in
its entirety, both to protect pluralism of the media against property con-
centration and to protect political equality from “undue influence.” “The
media, like elections, constitute a crucial sluice between public opinion
formation and state ‘will formation.”” For this reason, “a country is demo-
cratic only to the extent that the media, as well as elections, are structurally
egalitarian and politically salient.”!?® The same can be said of financial
contribution to political campaigns, or private money in politics, which are
an attempt to monopolize opinion resources. The democratic-influence
maxim is consistent with the diarchic character of representative democ-
racy because it is attentive to the protection of the “chain of communica-
tion” between citizens and institutions that public and political opinion
creates. This maxim has the task of making citizens and lawmakers recog-
nize and unveil “undue influence,” and claims that democratic govern-
ment should command equal concern and respect by the laws and the
magistrates and also equal concern on the opportunity citizens have to
exercise their “influence” on the political process. Consistently with the
assumption that opinion is a form of sovereignty, the democratic-influence
maxim is guidance to judgment and decisions on issues that pertain to the
circumstances of opinion formation and are issues of political justice.

Each country has a story of equality breach to be detected, denounced,
and amended. The application of the democratic-influence maxim to the
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United States would entail a change in the noninterventionist logic that
springs from the “romantic view of the first amendment” as a “market-
place of ideas.”"?” This conclusion is not unwarranted if we consider the
above-mentioned argument of the Court that an “undue influence” is a
reason for corruption because it is a violation of an equal “political pres-
ence.” Wherein corruption is detected and denounced in relation to the
value of equal citizenship, not to virtue or any other good that exceeds the
position of each citizen within the republic. In democracy, corruption is
properly speaking a violation of equal political liberty.

Furthermore, unequal opportunity of political advocacy is primed to
have negative impact on citizens’ beliefs of their equal opportunity to
participation. This may erode the value of democracy in people’s opin-
ions, as it may convince them that going to the ballot is futile or that vot-
ing for a candidate would not make them feel that their views have more
visibility or strength. Erosion of trust in the work of the institutions may
be alarmingly strong in representative democracy, which cannot rely on a
“herald” as a means of information and communication but needs to rely
on a panoply of intermediary actors. Because of the indirect form of po-
litical inequality (as a consequence of the indirect form of political lib-
erty), socioeconomically marginalized and disadvantaged citizens may
be stripped of that which the ballot is supposed to give them: a point
d’appui in society and in the institutions in which laws are made.'”® To-
day, the number of people who are “necessarily mute” because they are
“socially excluded” and politically irrelevant is large enough to make citi-
zens worry about the future of democracy. What Robert E. Goodin has
written in relation to disfranchised immigrants can be extended to poor
and powerless citizens, a marginal periphery in their own political world
as immigrants are in the larger world: “T'hose who are most in need of a
voice—those who are most adversely affected by our actions and choices—
are all too often least well situated to register their concerns with us. Ac-
tion at a distance (our harming them) turns out to be considerably easier
in the modern world than voice at a distance (their complaining effec-
tively to us about those harms).”'?” The alarming fact in consolidated de-
mocracies is that many citizens are like disenfranchised immigrants with
respect to the efficacy of their “voice at distance” and also of the “action
at distance.”

In representative democracy, therefore, political exclusion may easily
take the form of not being heard and effectively represented, although the
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right to vote is equally enjoyed and the power of influence on lawmakers
can be hardly “proved”;"®" although, as Justice Anthony Kennedy has re-
cently argued in the majority opinion in SpeechNow.org v. Federal Elec-
tion Commission, there is no evidence that private money in electoral
campaigns “give[s| rise to corruption or the appearance of corruption”
because “influence over or access to elected officials does not mean that
these officials are corrupt.”® Yet “there is a considerable amount of sys-
tematic, if circumstantial, evidence that interest-group financial support is
related to legislative performance on behalf of the group’s interests.”!*?
Moreover, concerning Justice Kennedy’s questioning the causal link be-
tween influence and corruption, one has to recall that replacing virtue
and social and historical accident with normative principles and proce-
dures was the great contribution of modern constitutionalism to democ-
racy, a contribution that the opponents of campaign-finance regulation in
the United States seem to underestimate when they ask for empirical evi-
dence that affects elected officials in a corrupt way. Post factum remedies
were not wise politics, and procedures were created to provide the politi-
cal system with ex-ante conditions for neutralizing bad behavior. But
these opponents have persistently denied—beginning with the landmark
campaign-finance case Buckley v. Valeo (1976), followed by Citizens
United v. Federal Election Commission (2010), and more recently Speech
Now.org v. Federal Election Commission (2012)—that the conduct at issue
in the case of money in political power leads to corruption.

This is Justice Kennedy’s approach in Citizens United, whose argu-
ments are, however, far from convincing when he asserts that large inde-
pendent expenditures from corporations that create the appearance of
special access to public officials “will not cause the electorate to lose faith

"33 Yet the “threat of corruption resulting from depen-

in our democracy.
dence on private contributions is precisely the threat that performance of
this important representative function [legislative deliberation] will be
compromised. The fact (if it is a fact) that contributions effect legislative
voting only at the margin, therefore, is hardly reason for complacency.”**
Dennis F. Thompson has thus proposed to understand these cunning
ways of corrupting representatives without showing explicit evidence of
corruption as “mediated corruption” in which political officials do not
acquire personal gain but participate actively in serving private purposes

while acting as representatives of the nation. The gain is devastating for
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the democratic process both at the stage of electoral competition (because
it creates conditions for vitiating a fair race) and at the stage of parliamen-
tary decision.!®’

Justice Kennedy cites no congressional findings or other sources of evi-
dence to support his assertion; although, he concludes that the only rea-
son corporations or anyone else would spend money to influence the
public is because the public has “ultimate influence” over public officials.
His conclusion is meant to be instrumental to make corporations equal
in civil and political rights to individual citizens. Yet it is unable to prove
that there is no evidence that Americans have lost faith in the democratic
credentials of their political system in recent years and doubt their equal
right to vote translates into having some perceived influence over their

136 Besides, it is shared historical knowl-

institutions and representatives.
edge that bills of rights and constitutions have been written and en-
dorsed when the relationship between political power and civil society
became constant and strong through time, and moreover a sign of the
liberty of the subject to both influence and check the power of the elected
magistrates.

The relationship between decision and deliberation that constitutes
democracy’s diarchy quite explicitly suggests that although only votes de-
cide while “by itself public deliberation decides nothing,” plenty of his-
torical and empirical evidence is available to lawmakers and citizens who
want to prove the connection between social power and political influ-
ence outside and beyond the formal event of elections. The U.S. Supreme
Court’s 2003 decision to approve Congress’s campaign finance reform
confirms the idea of the diarchic nature of representative democracy and
the democratic-influence maxim. In Justices Stevens’s and O’Connor’s
words, although the secret ballot prevents us from producing “concrete
evidence” that “money buys influence,” the secret ballot is not a sufficient
indicator of the status of democracy because, presumably, it is not the only
form the voice of the people takes. “Congress is not required to ignore
historical evidence regarding a particular practice or to view conduct in
isolation from its context.” In a word, opinion is a power both when it is
used to advance a political program or sponsor a candidate and when it
is used by citizens to voice their dissent with the opinion of the majority or
ask for more complete information on the government’s practices. This
makes equal opportunity in partaking in the sovereignty of opinion a
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sensitive issue, although no evidence can be brought to prove that the in-
fluence of opinion translates into decisions.

The democratic-influence maxim derives from the idea of representa-
tive democracy as diarchy. It acknowledges that political participation in
representative democracy is complex and does not mean merely selecting
lawmakers but counting upon effective representatives as advocates both
outside and inside state institutions; in a word, enjoying an equal opportu-
nity to participate in the public forum as electors and citizens.””” More-
over, it iterates the normative value of democratic proceduralism in its
impeccable ability to rely upon and reproduce equal liberty. Finally, it
suggests that a democratic government should feel the responsibility to
regulate the public forum of opinions so as to ensure that all have at last
an equal opportunity to exercise some influence on the political system,
even if:

a) not all intend to use that opportunity;

b) those who have more material power to affect political influ-
ence abstain from using it; and

¢) elected politicians are virtuous enough to be deaf to the pres-
sure of influential citizens.

Communicative Power

“If the public forum is to be free and open to all, and in continuous ses-
sion, everyone should be able to make use of it. ... The liberties pro-
tected by the principles of participation [namely, equal suffrage] lose
much of their value whenever those who have greater private means are
permitted to use their advantages to control the course of public debate.
For eventually these inequalities will enable those better situated to exer-
cise a larger influence over the development of legislation.”®® In these
exemplary words, John Rawls rendered the idea of political justice in
1971. Rawls’s argument rephrased a thought that was widespread in the
early decades of post-World War II, and can be detected in Robert
Dahl’s discussion on the condition necessary to achieve political equality
and earlier on in Jerome Barron’s view that “there is inequality in the
power of communicating ideas, just as there is inequality in economic
bargaining power; to recognize the latter and deny the former is quix-
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otic.” If we recognize that political participation in democracy is made
also of “communication of ideas,” not only voting, Barron continued, we
also have to recognize that “public information is vital to the creation of
an informed citizenry” and that a democratic approach to freedom of
information and the power of influence should entail not noninterfer-
ence by the government but a politics of regulation or intervention to re-
move barriers to citizens’ access to these means. Applying to media com-
munication or the power of influence Rawls’s principle that procedural
rules are a value in and of themselves because as “pure process” they
make possible equal liberty, Baker devises a democratic distribution prin-
ciple for communicative power that requires a “maximum dispersal of
media ownership.”’*” This is a normative appeal that does not receive its
validity from empirical evidence. Its justification “consists in what it al-
lows, that is to say the formation of the public forum upon which democ-
racy relies: the acknowledgment that money power is a factor that gives
an unfair advantage in exercising political power, although and despite
the fact that each vote has formally the same weight and each citizen has
formally one and only one vote at his or her disposal. A democratic politi-
cal order involves, in part, a struggle among different groups, each with
its own projects and interests, its own needs, and its own conception of a
desirable social world.”*" Egalitarian conditions pertain to the possibility
that all citizens should have to participate in the formation, manifestation,
and exposition of these views.

Regardless of their conception of democracy, whether merely proce-
dural or constitutional or participatory, all theorists of democracy argue
that competition of ideas and political visions is a fundamental condition
for the citizens to have their opinions formed and make their choices.
Granted that a democratic state should not have any interest in equalizing
voices, it should have interest to make sure that “in a republic where the
people are sovereign, the ability of the citizenry to make informed choices
among candidates for office is essential.”"*! What Walter Lippmann called
disparagingly the “pseudoenvironment” that lingers “between man and

142 s a political good in democracy, the domain in which

his environment
political participation happens; it is also a paradigmatic terrain of conflict
between politics or the sphere of the public and private interests or the
sphere of the social. On this terrain, rather than over the right to suffrage,

the battle over political equality is fought in contemporary democracy.
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Chain of Indirectness

We have thus clarified the political implication of freedom of speech,
what makes opinion a political force in modern democracy, and why legal
intervention for protecting equal liberty in the forum is justifiable. We can
now turn our attention to the issue of the “quality” of doxa, or the means
upon which opinions rely for their formation and communication. Con-
trary to its sister-sovereign power, the right to vote, the formation and ex-
pression of citizens’ opinions requires more than simply their determina-
tion to act.

Although identified with voice and the choice of an individual to speak
his or her mind, opinion does not rest merely on voice and the choice of
the individual to use it. The rights to free speech and freedom of opinion
are exercised with the help of technical tools, and this material indirect-
ness is primed to become a new source of inequality.'*® Indeed, to make
their opinion heard or influential, citizens have to make some extra effort
beside choosing to refine their rhetorical ability or thinking freely and
talking frankly and openly. These individual qualities have been tradi-
tionally referred to as evidence of some forms of natural inequality that
the equal right to participation not only does not eliminate but moreover
contributes in displaying and even exalting."** The classical description of
democracy as a government in which individuals use only arguments is
thus inadequate because although citizens cannot use money directly, the
means they need in order to give their opinions public reverberation are
costly and require money. Following Rawls’s idea that enjoyment of free-
dom consists of both enjoying “basic liberties and the worth of these liber-
ties,” we may conclude that “without the financial means to exercise a
free-speech right, the right might arguably have no real worth.”!¥

Unequal personal qualities like good rhetorical skill or educationally
acquired proficiencies in political performance pale in comparison to the
unequal ownership and control of the means of communication. Although
democratic citizens vindicate and acquire an equal right to participate,
this does not ensure they will have an equal impact on political agendas
and leaders if their voices are not uttered in view of being heard beyond
the narrow circle of their friends and, moreover, if they do not have
enough force to do 50.1* The technological medium that steps in between
the right to free speech and the actual “visibility” of opinions is a crucial
factor that adds to the uniqueness of representative democracy as a gov-
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%7 The question of the geopolitical size of modern

ernment by opinion.
states is an important factor that serves to explain this uniqueness; as we
know, Aristotle thought that a too-large city could not possibly be a politi-
cal community because no herald would have such loud a voice as to be
heard by all the people. But the kind of indirectness we are talking of here
is not linked to size.

Uttering an opinion is not the same thing as making it communicative.
“Communication,” Niklas Luhmann wrote, “only comes about when
someone watches, listens, reads, and understands to the extent that further
communication could follow up. The mere act of uttering something,

then, does not, in and of itself, constitute communication.”'*

Opinions
do not pertain to speech alone, therefore, but to speech in common with
others, and when the community is large we need some extra help to make
communication possible. “We admittedly say that,” Kant wrote, “whereas a
higher authority may deprive us of freedom of speech or of writing, it can-
not deprive us of freedom of thought. But how much and how accurately
would we think if we did not think so to speak, in community with others
to whom we communicate our thoughts and who communicate their
thoughts to us!”™*” Kant’s theoretical ground for communication found
further support in Justice Thurgood Marshall, who argued in Kleindienst
v. Mandel (1972) that “the freedom of speech and the freedom to hear
are inseparable; they are two sides of the same coin. . . . But the coin it-
self is the process of thought and discussion. The activity of speakers be-
coming listeners and listeners becoming speakers in the vital interchange
of thought is the means indispensable to the discovery and spread of
political thought.”"®" A public forum is this means of communication,
and it presumes more than simply the will to talk and to listen. “If people
are not heard, and if they do not speak, both democracy and deliberation
are at risk.”!

The right to free speech requires some external and material conditions
that make our opinions capable of being communicated, if communica-
tion is what we want to attain through speech, that is, if speech is meant
to serve a public aim, not simply to be among friends. (This was also the
sense of Cicero’s difference between sermo and eloquentia.) The public in
a large polis needs some technical instruments in order to exist. Yet as
technical devices, the means of communication come with some heavy
burdens because they rely on and need money and technical expertise,
material factors that condition heavily the equal rights principle and
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opportunity. In the above-mentioned decision, Justice Marshall surmised
that that issue of communication ought not to overlook what “may be par-
ticular qualities inherent in sustained, face-to-face debate, discussion, and
questioning.”"> No one helps us to grasp the relationship between auton-
omy of judgment and the “conduit,” the means of communication and a
constitutional government, better than Aristotle.

Aristotle argued famously that the small scale of the polis and direct
relations among citizens in their everyday lives are crucial conditions of
political liberty: a state “composed of too many . . . will not be a city, since
it can hardly have a constitution. Who can be the general of a mass so
excessively large? And who can be its herald, unless he has Stentor’s voice?”
A herald was considered crucial because the citizens’ judgments, which
were also crucial, depended on it. Ancient democracy was distinctive not
simply because its citizens engaged in politics directly but also because
they judged directly and made decisions according to their “ideological
presuppositions and in the best interest of [their| state and of [them-
selves].””** Technical means did not interpose themselves between the
people and their opinions. To paraphrase the words used by the Court in
Miami Herald v. Tornillo, there was a “true marketplace of ideas” with
“relatively easy access to the channel of communication.” In contemporary
democracy, instead, the “market of ideas” is not an open and truly free
market. “Newspapers have become big business and there are far fewer of
them to serve a larger literate population” with the consequence that
these “means” are not simply vehicles that transport ideas and opinions
but powers placed in “a few hands” that “inform” the citizens and “shape
public opinion.” The issue is not here simply that all do not have equal
access to the “marketplace of ideas” but also that some have a louder voice
than others because of the material wealth they have and can employ to
amplify their voices and more easily pursue their agendas. Equality has
been breached in a substantial way, and this is a challenge to political
liberty."*

Aristotle’s claim that population and territory had to be limited in size
derived from his requirement that the citizens be socially and politically
self-sufficient. This might explain why isegoria, “the universal right to
speak in the Assembly, was sometimes employed by Greek writers as a

7155 since both needed to be unmediated in

synonym for ‘democracy,
their exercise. In Aristotle, the notion of self-sufficiency pertained to both

the production of ideas and opinions and their expression in the assembly.
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Citizens needed independent judgment as well as economic indepen-
dence in order to act as self-sufficient subjects. They needed both material
goods and knowledge in order to make free and responsible choices. Ac-
cording to Aristotle, citizens had to formulate their judgments individu-
ally and not en masse in the two public spheres that had the power to
make decisions: the distribution of political offices and the execution of
laws. Both the distribution of power (when citizens chose the magistrates)
and the administration of justice (when judges judged people’s deeds) re-
quired direct knowledge. Just as judges could not function with indirect
or secondhand knowledge of their cases, citizens could not choose good
magistrates or make good laws without firsthand knowledge of the candi-
dates” qualities.

Whereas in ancient republics the only intermediary between the citi-
zens and the institutions was the herald, in modern democracy, commu-
nication and information are a construction by intermediary actors, who
run also the system for choosing candidates, developing political agendas,
and forming opinions on the many issues that are primed to become an
object of public judgment. In ancient democracy, the citizens could see
and check over the leaders’ or orators’ personal qualities and judge them
directly. In the modern one, the candidates’” qualities and information
about the behavior of elected officials are artificially constructed and
transmitted to citizens. Moreover, they are made into a spectacle that is
meant to amuse or distract or provoke or sedate an audience, which, for
this reason, is made of reactive yet passive citizens.*®

Thus, modern citizens are more passive not merely because they choose
political leaders instead of deciding directly but also because they do not
enjoy an equal opportunity to see and be seen, to have their ideas dis-
cussed and heard. In representative democracy, Mill complained in 1861,
Themistocles and Demosthenes would have to win seats in Parliament in
order to be heard, and would depend on the mediation of a party to be
candidates.””” Even more than that, they would need a media system
friendly enough to make them pleasing to the audience, or powerful lob-
bies financing their electoral campaign in view of friendly laws. In modern
democracy, political judgment, an indirect power in its own right, is indi-
rect also in the conditions that make it effective. The chain of indirectness
is what should make citizens alert to the quality of their equal rights when
they assess issues of freedom of opinion in the public sphere of information
and communication.
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"Two Concepts of Liberty

To paraphrase Aristotle, contemporary citizens lack self-sufficiency in
gathering and interpreting information and obtaining effective communi-
cation. This lack of autonomy seriously curtails their opportunity to make
autonomous political judgments and moreover exercise control over those
whom they have chosen to govern. It is not solely their participation that
suffers here. It is their liberty, which is weak and toothless. Violation of
equal liberty in the domain of opinion is a checks-and-balances violation;
it translates into concentration of power on the one hand and lack of
counterpower that can stop or resist despotic or abusive power on the
other.

In a democracy in which citizens” most important power is essentially a
“negative” one—it is power of judging and influencing more than getting
things done—the fact that their indirect power is operated through a chain
of intermediation that relies heavily on money and thus is structurally un-
equal entails that it may not be an effective power of control any longer.
Rather, indirect power appears as the source of a new and tremendously
pervasive power out of citizens’ control. In what has been defined “a land-
mark case,” which became a precedent for a politics of government nonin-
tervention as the better tool for countering monopolization in the media
industry, Justice Byron White argued that “it is the right of the viewers and
listeners, not the right of the broadcasters, which is paramount. It is the pur-
pose of the First Amendment to preserve an uninhibited market, whether it
be by government itself or by private licenses.”"

Although arguments for countering monopoly may be made that pro-
pose an interventionist strategy by the legislative power, what interests me
here is to call attention to the important recognition that the rule of the
state is to protect the flow of information against concentration of powers
and that the liberty of those who are in a condition of passivity, like an
audience, is the first good to be protected by right. The indirectness that
technology and money propel in politics worsens the unbalanced relation-
ship between speaker and listener that the traditional rhetorical style of
communication entailed, and makes the listener in need of more protec-
tion than the speaker. It moreover clarifies the existence of a clash between
private property rights and the political right of the citizens to receive in-

formation or simply have access to communication.””
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Thus, communication is the terrain of a new conflict within represen-
tative democracy between negative and positive liberty.'’ As a good that
gives “substance” to the principle of self-government, it needs to be pro-
tected. This is, in the tradition of Brandeis, an important function of the
First Amendment.'®! In the traditional liberal conception of free speech,
protection of speech is viewed with an assumption of the individual as an
autonomous sovereign against all other individuals and the society. Resis-
tance to considering it also as a part of political right, or as the right to
participate, relies on the assumption that free speech cannot be exposed
to conflicting relationship with other goods such as equality in order to
avoid risking curtailment or coercive interference.

Yet at issue here is not a conflict between liberty and equality but between
two conceptions of liberty, one of which is construed as pure noninterfer-
ence and the other as interactive or political. Intervention by the government
should not be content oriented (against which noninterference or anticoer-
cion has sacrosanct reasons) but rather should be attentive to guaranteeing
the functioning of basic political rights: the purpose of freedom of opinion is
also to allow citizens to participate in the debate on public issues in a way
that does not privilege or penalize them on the basis of their material re-
sources.!®> Constitutional democracy has overcome the nineteenth-century
liberal approach in order to be consistent with the principle of self-government
and its norms. The criteria of a democratic politics of communication are
responsiveness and equal opportunity. Elected politicians and institutions
should be responsive to the citizens, and in order for this to occur, an accu-
rate rendering of political issues and interests is needed, not simply regular
elections. Distribution of opportunity to speak and be heard is also central
because it is the premise thanks to which citizens contribute both in the
making of the political agendas and in the control and monitoring of politi-
cians and institutions. These criteria are consistent with a diarchic view of
democracy within which citizens play two roles: as participants in making
their representative candidates and as “final referees or judges of political
contests.”!® The goal is to fulfill democracy’s basic promise, not to create a
superlative democracy or any ethical view of the good society.

This adds to the argument that the domain of political opinion requires
strategies of control similar in kind to those that constitutional democracy
has adopted in order to regulate the actuating power of the will. In mod-
ern democracy, for a public forum to be open to all, opinion formation
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and communication require more than the protection of freedom of ex-
pression, more than the classical-liberal strategy of state noninterference.
Constitutional politics (government nonintervention) is perhaps no lon-
ger sufficient, and democratic legislation may be needed that does not
abstain from doing but adopts an active strategy of countering economic
power in the public forum. A more active strategy is needed because, in
appealing to the expressive rights of individuals, the classical-liberal ap-
proach fails to draw adequate attention to the political injustices that arise
from the vastly unequal capacity to be heard.!**

A New Issue

The awareness of the impact of technology in judgment formation and
political influence was clear already in the eighteenth century, when pro-
gressive intellectuals and political thinkers proposed to extend education
to all citizens by activating a national system of schooling so as to make
them capable of using printed materials and participating in the demo-
cratic process of selection and judgment with responsibility and profi-
ciency. The role of education in Nicolas de Condorcet’s social philosophy
of progress and political equality is one of the most impressive examples,
although not the only one, of that novel attention to the conditions of opin-
ion formation. They are examples of the fact that the right of citizenship is
richer than the right to vote in a representative democracy. Condorcet
thought that attaining mass competent participation through education
was the most important task a republican government must pursue, along
with the protection of freedom of the press and the advancement of scien-
tific knowledge.'®
tion and scientific education was a necessary premise for modern democ-
racy to take roots. In the mid-twentieth century, John Dewey adapted this
enlightenment and civic view to the exigencies coming from democracy

> Training citizens to employ and engage with informa-

in an industrial society and distinguished between knowledge and under-
standing. “I use the word ‘understanding’ rather than knowledge because,
unfortunately, knowledge to so many people means ‘information’. . . I do
not mean that we can have understanding without knowledge, without
information; but I do mean that there is no guarantee . . . that the ac-
quisition and accumulation of knowledge will create the attitudes that
generate intelligent action.”%® Based on this intuition, modern democ-
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racies have made education into a right/duty of the citizen, whose im-
plementation requires state intervention rather than abstention from
interference.

Today, the issues of opinion formation and communication seem to
require a renewed cultural attitude because, on the one hand, the new
means that technology dispenses to us are supposed to put in motion
individual minds or critical understanding, not to indoctrinate or incul-
cate ready-made opinions, and, on the other hand, they require such a
profusion of economic power that for the government to keep its hands
off is simply self-defeating for democracy. The preservation of equal
liberty requires strategies to be attentive to the social composition of
classes, and the concentration of economic power is a circumstance to
be considered in discussing liberty of opinion formation. The problem
today is not declaring rights but implementing and protecting them, an
effort that legislative assemblies do better than constitutional courts be-
cause this task requires state intervention in the form of institutional
arrangement and money; it requires the will to make rights work and
moreover work effectively and fairly for all.!'” Capitalist organization of
society and the bureaucratic state make “the rule of law” a desideratum
rather than a fact, not only because no state, no matter how liberal and
democratic, “treats all citizens equally before the law” but also because
social inequality impacts the application of the law: “Law can be highly
predictable for the privileged strata while it remains maddeningly erratic
for the less well-off.”16%

Dispersion versus Concentration

A society is democratic when people recognize inequality as an obsta-
cle to their liberty and when they consequentially organize the legal
and institutional system in the view of overcoming it, “when it extends
rights to all members of a community to participate freely and fully, to
vote, assemble, gain access to information, dissent without intimida-
tion, and to hold office at the highest political levels.”!®” Hence, govern-
ment by means of opinion requires supplemental efforts to place citi-
zens in the condition of easily accessing information and the means of
communicating and developing critical habits of mind that train them
to be alert on events of public concern and distrustful enough toward
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widely shared opinions to preserve their negative power of control over
established beliefs, institutions, and public officials. Its effort is double:
preserving equal rights as a condition for pluralism and resisting con-
centrations of power. Relying upon a similar train of thought, from
the nineteenth century onward, liberal authors thought it necessary to
reinvigorate the negative role of free speech by making it a shield
against the potential for a new kind of tyranny, that of the opinion of
the majority. They were suspicious of attributing a positive role to the
state in protecting the equal condition of public dialogue because they
located the source of this new pervasive power within the democratic
state for its natural propensity to seek uniformity of ideas in order to
form majorities.

As said, in the liberal tradition inaugurated by Mill, several generations
of American judges, lawyers, and theorists have interpreted the text of the
First Amendment according to the political value of the “marketplace of
ideas” and the related “fortress model” of free speech, which the state pro-
tects by not interfering with. Accordingly, the preservation of this right, Lee
C. Bollinger has commented, requires alternative techniques that “tran-
scend the construction of seemingly unalterable legal authority” to tackle
the problems posed to free speech from private money in politics and
media communication.'”’ But the role of the market in media technology,
and of private money in buying television stations, providing means of
information, and sponsoring electoral campaigns, are formidable chal-
lenges to the liberal paradigm of noninterference. As a matter of fact, be-
cause contemporary democratic societies are facing power concentration,
interference by the state is needed that aims at reequilibrating powers so
as to make the basic right to free speech more effectively guarded.'”!
Media concentration, like any form of power concentration, is a threat
to democracy because it is a threat to equal liberty.”? Resisting the erosion
of political equality is thus a liberty battle.

Already in 1947 the Hutchins Commission Report pointed out the in-
trinsic correlation between power concentration and the “decreased pro-
portion of the people who can express their opinion and ideas through the
press.” The report ended by declaring concentration bad for democracy
and a threat to freedom of the press.!” There is no agreement on the in-
terpretation of this phenomenon. Recently, American scholars of public
opinion have dismissed the argument against ownership concentration as
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no longer an issue because of the fragmentation of information and com-
munication that the Internet produces.!” Moreover, there is no agree-
ment on the means for the containment of the concentration threat (not
all agree that the law should be used to reduce or contrast media concen-
tration directly)."”” Yet it is an observable fact that concentration exists in
consolidated democracies (although not all states have the same antimo-
nopoly legislation on television media; some are more vulnerable than
others to this rising power) and that this can be the site of a new form of
“indirect despotism,” to use a prescient expression coined by Condorcet
in 1789.

Some scholars have questioned the argument of diversity protection by
pointing to the fact that it is impossible to say how many views make for a
pluralist society."”® Yet this consumerist perspective is faulty because the
issue is not quantity, since the democratic principle of power dispersion is
not content based but procedural. As observed by Baker, from a content-
based perspective, “the positive contribution of ownership dispersal—or,
more generally, varying sorts of source diversity—must depend on the em-
pirical prediction that this dispersal provides audiences with great choice

177 But whether the dispersal

among (desired) content and viewpoints.
will actually lead to such content is empirically not provable. It may or
may not. Yet the issue, as I claim throughout this chapter and the next, is
not one of outcome (or of intervention on the content) but one of demo-
cratic norms and procedures.

Democracy does not require that “speakers provide or listeners choose
a maximum (or any particular, high level of) diversity in commodity con-
tent. On the other hand, an absence of content or viewpoint diversity
that reflects independent but congruent judgments of many different
people . . . differs fundamentally from the same absence imposed by a
few powerful actors.” The issue is a purely procedural one because source
178 Relying

upon a normative view of democratic proceduralism allows us to be more

diversity is a “process value” not a content or “commodity value.

consistent in supporting the claim of counterconcentration politics in the
domain of opinion formation. It is indeed fair to say that it is not a perfec-
tionist view of democracy that may better guide us to see the gravity of
the problem but a view that is rigorously based on what Bobbio defined
as a “rules of the game” notion of democracy (democrazia delle regole del
gioco).
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‘Two Viewpoints

Democratic societies have adopted two strategies to resist media control
by corporation and concentration: through competition laws such as anti-
trust legislation and media specific legislation, and through subsidy ar-
rangements, or policies of financial subsidizing of media diversity and
newspaper pluralism.”” These strategic differences are oriented toward the
promotion of the same goal: protecting, or impeding the disappearance
of, diversity in media communication. Diversity or pluralism is antitheti-
cal to concentration and monopoly while it is the character of an open
society.® The right to vote and elective procedures are consistent with
the principle of empowering citizens by means of distributing power
among them and preventing social inequality from translating into politi-
cal inequality. As I shall explain in Chapter 3, this principle is at the core
of the antipopulist argument because it proceeds from the idea that the
protagonist of democracy is the individual citizen, not the people en
masse. Democracy empowers citizens by diffusing power among them.

This brings me back to the two viewpoints—one content-oriented and
the other procedure-oriented—in relation to which I propose we consider
opinion as the site of a “negative” form of political power that makes free-
dom of speech and of association not merely rights of the individual but of
the citizen as well, that finally justifies legal intervention rather than ab-
stention. What is the goal we want to achieve when we defend this free-
dom as political, not merely civil?

Consistently with a content perspective, democratic thinkers have ar-
gued that a free and diverse forum is good because it allows the achieve-
ment of a better decision through discourse or collective deliberation. In
1948, Alexander Meiklejohn advanced a pioneering argument in the di-
rection of a perfectionist view of democracy. Meiklejohn thought that
protecting free speech should be for the sake of creating a political envi-
ronment in which citizens “as political equals” participate openly and
publicly in devising the best decisions for their community. In a brilliant
analysis of Justice Holmes’s 1897 lecture “The Path of Law,” he criticized
the “mechanistic” conception of the law in the name of an ethical con-
ception. Whereas Holmes invited his readers to see the law with the eye of
the “bad man” or the law breaker, Meiklejohn proposed instead to see it
first of all with the eye of the “good man” in order to understand the rights
and the law as means for achieving a self-governing community. Contra
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the Federalists” philosophy, Meiklejohn thought that taking men as they
are (potentially bad rather than virtuous) was not the better understanding
of the Constitution. A better way was to see “a judge or a citizen” as “a
good man, a man who, in his political activities, is not merely fighting for
what, under the law, he can get, but is eagerly and generously serving the
common welfare.”’! The Constitution as a means to implement a more
perfect democracy was Meiklejohn’s vision of the forum of opinion. His
model was New England’s town-meeting democracy, in which people
7182 “Now, in that method of po-
litical self-government, the point of ultimate interest is not the words of the

met not to talk but “to get business done.

speakers, but the minds of the hearers. The final aim of the meeting is
the voting of wise decisions. The welfare of the community requires that
those who decide issues shall understand them. They must know what they
are voting about. And this, in turn, requires that so far as time allows, all
facts and interests relevant to the problem shall be fully and fairly pre-
sented to the meeting. 1%

Meiklejohn held freedom of speech in a causal relation with the
achievement of a good: a wise and competent deliberation, which in his
mind was the fulfillment of the sovereign authority of the people, in fact
the promise of democratic government. To resume our previous analysis
of the facets of doxa, I would say that he stressed only the integrating and
consensus aspect and made free speech political insofar as it is functional
to the formation of “public intelligence.”’®* There was an epistemic-
perfectionist vision in his view of self-government, so that he gave free
speech an ethical value besides a political meaning insofar as it would al-
low a collective of diverse persons to perform together well and make de-
cisions that were not simply valid or formally legitimate but also good.
Meiklejohn’s goal was proposing to achieve not merely a democratic soci-
ety but a rational community and to bring about, he thought, better out-
comes for all. In order not to be “mechanistic” he proposed a functionalist
reading of the forum of ideas, the goal being the achievement a more
perfect community.'®

We may recognize in Meiklejohn’s argument the echo of the eighteenth-
century ideal of the authority of reason transferred to collective assemblies
(what is today called the “wisdom of the crowd”): if good procedures and
rules (among them free speech in a public assembly) are well devised and
performed, the collective is not less capable of giving good reasons or cor-
rect decisions than a single expert or a philosopher-king is. As we shall see
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in the next chapter, an important component of contemporary demo-
cratic theory follows this rationalistic or epistemic path. Yet is this
outcome-oriented view of democracy the only way to make the case for
freedom of speech as a political right? What kind of answer can be de-
vised that does not resume the liberal “private” paradigm and yet does
not renounce having a political procedural conception of democracy
that is not perfectionistic?

Let us revisit first the liberal objection to Meiklejohn’s line of thought.
Liberalism stages a dualism between individual liberty and political
participation, within which the former is the locus of basic freedom,
and the latter is a form of power or a method of decision making. As the
liberal argument goes, whereas individual liberty is principled and fun-
damental, political participation is pragmatic and instrumental. Thus,
while the right to basic liberty must be guaranteed to each equally, the
exercise of political power does not require in principle being equally
distributed in order for that basic liberty to exist. Within this liberal
argument—which Isaiah Berlin made authoritative—the epistemic threat
of democratic enlightenment is neutralized by reducing democracy to a
method for selecting an elite, with a bill of rights and checks and bal-
ances that protect individual liberty by containing the power of political
liberty.

Historically, it was Joseph A. Schumpeter who gave the best illustration
of a liberal answer against the perfectionist interpretation (“the classical
doctrine”) of democracy, namely, the interpretation of the democratic
method as an “institutional arrangement for arriving at political decisions

which realizes the common good.”1%¢

His argument featured a conception
of freedom of opinion that relied upon the state’s abstention from interfer-
ence because he assumed that freedom to compete for political leadership
was in and of itself a sufficient check on power since competition “will
7187 Along

the same line of thought, Sartori wrote that we should not invoke govern-

normally mean a considerable amount of freedom of the press.

ment by opinion on the assumption that by discussing freely in the public
arena we can achieve better decisions. We should invoke it on the ground
that an open and free competition is basic for the electoral method of se-
lection to work. Instrumentality was at the core of this interpretation of
democratic procedures, which was based on the assumption that people
as a collective are unable to make decisions, let alone wise decisions. Free-
dom of opinion was necessary in order to solve democracy’s weakness.
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It is, however, possible to attempt another kind of counterargument to
the perfectionist view that, although relying upon a procedural interpreta-
tion of democracy, does not consider the right to free speech as only an
expression of negative liberty, and does not restrict the role of political
participation to simply election. This is the frame within which I have
situated the argument of freedom of opinion as a component of the politi-
cal rights of the citizen, and in fact, the condition that justifies state
intervention to block or dismantle power concentration in the public
forum. The view of representative democracy as a diarchy supports this
interpretation.

Back to Democratic Procedures

Because of the technological means that freedom of opinion requires in
modern society, economic power enters politics and even occupies it in
quite a direct and muscular manner. Political opinions can become, and
actually have already become in many democratic countries, a commod-
ity that money can buy and sell with the unavoidable consequence of
making inequality in politics a consolidated condition. Inequality in the
opportunity to exercise political rights and economic inequality tend to go
hand in hand and reinforce each other.'®® Thanks to the ownership or the
control of the means of communication, those citizens who dispose of
more economic power may have more chances to elect the representatives
they prefer and thus to facilitate decisions that favor their interests. This is
a breach of legal and political equality that is primed to jeopardize demo-
cratic procedures by lowering the barriers against arbitrariness. To Jeffrey
Winters, the power of media resources can foster the stabilization of an
oligarchy in power, and this is the reason why it is so attractive to those
who want to use their “personal charisma, status, bravery, words, or ideas
to mobilize masses of otherwise powerless individuals into formidable so-
cial and political forces.”!®

Owen M. Fiss has elaborated perhaps the most effective argument for
why the market is a constraint on equality and why the democratic state
cannot simply be seen as the enemy on issues of opinion formation.

The role of the state in protecting democracy becomes clear,
however, once it is understood that the market is itself a struc-
ture of constraint. Although the newly privatized press might be

73



DEMOCRACY DISFIGURED

called ‘free” because the state does not own or control the pa-
pers or radio and television stations, the media do not operate in
a social vacuum. Owners will seek to maximize profits by maxi-
mizing revenue and minimizing costs. . . . These are the iron
laws of capitalist economics; they hold true for the newly priva-
tized press just as they do for any other business. The state
might therefore be needed to counteract those constraints
placed on the press by the market.!””

The goal is essentially to protect the conditions that make democratic
procedures work. In the last pages of this chapter I shall offer three argu-
ments to sustain the idea that a consistent procedural interpretation of
democracy offers a better answer to the perfectionist argument for legal
intervention than the liberal noninterventionist conception. Moreover,
I'll argue that it requires government intervention in the domain of opin-
ion formation that removes barriers to an equal opportunity for political
participation.

The first argument pertains to the recognition of political liberty as a con-
dition of individual freedom. In past years, and in reaction to despotic
regimes and populist forms of democracy, liberal theorists wanted to disas-
sociate the enjoyment of individual liberty from the democratic form of gov-
ernment or political equality. Berlin argued, for instance, that liberty from
interference can be equally respected or violated in an autocracy and in a de-
mocracy; indeed, he maintained that individual freedom can be enjoyed (or
lost) both in an autocracy and in a democracy, and in this sense it “is not, at
any rate logically, connected with democracy or self-government . . . there is
no necessary connection between individual liberty and democratic rule.”™”!
However, he did not say that this holds true also in the case we take as our
reference point, the equal liberty each person should enjoy of not suffering
an arbitrary power of interference. To make his argument, Berlin had to cir-
cumscribe the notion of individual liberty to the factual case of an individual
who is obstructed in his volition to act by an external and unqualified obsta-
cle. Reference to the public relationship of an individual to his fellow citizens
was extrinsic to the concept of liberty as noninterference, which was thus
independent of any form of government.!”?

Yet if we are consistent with the principle of equal political liberty, if, in
other words, we think that political liberty relies upon actions regulated
by the law and the distribution of the legal opportunity to be free, then
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the character of the government becomes a very relevant issue. The con-
clusion that the political order is indifferent to the protection of individual
liberty can no longer be sustained. Political liberties are “special” insofar
as for them to be guaranteed in their “fair value” all citizens “must be suf-
ficiently equal in the sense that all have a fair opportunity” to do what
their political rights allow them to do: voting, competing for offices, and
also participating in the “public forum” in a way that is meaningful.'?

Liberty among equals in political power is a claim against despotism
and oligarchy because it is a claim against concentration of power in the
domain of will and opinion. Since ancient Athens, this is the democratic
meaning of liberty: voluntary public relationship among equals, which may
entail a sacrifice of one’s will (for instance, obedience to laws) for a goal
that is regarded as profitable to all because it does not result in an unequal
distribution of the power to impose obedience, or the domination of some.
A democratic citizen is thus ready to accept the republican distinction be-
tween “an unregulated action and an action regulated by the law,” but on
condition that it is completed with the specification that the action should
be “regulated by an autonomous law (one accepted voluntarily).”!**

This understanding of liberty, which considers the political order as a
basic pact free citizens seal for resolving their disagreements on how to
regulate their interactions, is apt to describe equal political liberty be-
cause it stipulates that in order for me not to be subjected to another’s power
I should somehow participate in making the decisions I am supposed to
obey. This vision of liberty is mirrored in the second condition of proce-
dural democracy and makes sense of the fact that democracy does not
have an elsewhere, or some specific goals to aim at outside of the very pro-
cess of decision making that is achieved by means of equal political lib-
erty, for reasons that are peculiar to its nature.

The second argument pertains to the immanent nature of democratic
legitimacy. The main contemporary theorists of democracy, from Dewey
to Kelsen, Habermas, and Bobbio, have contemplated this condition of
immanence by arguing that democracy does not need to conjecture the
existence of a prepolitical nature as the site of inalienable rights in order
to justify and respect them. To the contrary, democracy shows itself (its
history begins) precisely when a community of men and women start
claiming the existence of inalienable rights; that is to say, when it adopts
the instrument of rights in order to solve its internal conflicts and dis-

agreements and regulate their public relations.!”?
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“T'he will of the community, in a democracy, is always created through a
running discussion between majority and minority, through free consider-
ation of arguments for and against a certain regulation of a subject matter.
This discussion takes place not only in Parliament, but also, and foremost,
at political meetings, in newspapers, books, and other vehicles of public
opinion. A democracy without public opinion is a contradiction in terms.
Insofar as public opinion can arise only where intellectual freedom, free-
dom of speech, press and religion, are guaranteed, democracy coincides with
political—though not necessarily economic—liberalism.”'% Habermas re-
phrased this idea of Kelsen in a conception of deliberation that does not
change the fact that “classical liberties are co-original with political rights”
insofar as without those rights that “secure private autonomy” of each citi-
zen there can be “no medium legally institutionalizing the conditions” un-
der which citizens “can make use of their public autonomy.”””

We cannot have democracy independently of individual freedom and
what we call basic rights; we cannot have it without a legal system that is
conceived so as to implement the rule of law. Both levels, that of individ-
ual rights and that of democratic politics, implicate each other if it is true
that in a democracy, politics is made of a wide-open, plural, and public
forum of opinions, a forum within which only political consent can emerge
or change and dissent can have full right to exist and be made public;
within which, finally, the distinction between political majority and politi-
cal minority is presumed because of the democratic procedure that com-
mands the opinions should be counted one by one and according to the
rule of majority.

Hence, democratic decisions are legitimate (and, in fact, better than
nondemocratic ones) because they tend to produce a more perfect self-
governing community or approach more apt outcomes or outcomes that
approximate correct decisions. This view, which belongs to a perfectionis-
tic conception of democracy, seems to rest on a hidden aporia because it
bases political legitimacy on a post factum logic that warrants justification
for obedience on a proved outcome, which is absurd.

But democracy as diarchy gives the democratic process a normative
value of its own precisely because no opinion can claim a substantive au-
thority, not even one that has received a majority’s support, since it is open
to contestation and change. I use the word “immanentism” in order to
convey the idea that democracy takes conflict channeled through proce-
dures and political institutions as a norm of participation and not for the
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results it promises, because it gives all the citizens the chance to express
freely and openly their opinions and to organize for the sake of changing
or contesting existing laws and elected officials. Democracy is its proce-
dures, with the caveat that there is nothing external to it that can evaluate
“the substantive quality of its decisions.” In this sense, it is “not a fact and
never will be.”! Tts procedures have a normative value because they en-
able political competition for government to replace violence and do so by
protecting and enhancing equal political liberty. It follows from this that
the uncertainty of the result and the openness of the game of politics are
the most precious “outcomes” of democracy, what make us free to volun-
tarily participate in voting and forming political opinions.!”” Claude Le-
fort very effectively stressed the nonfoundational and immanent nature of
modern democracy, the fact that it disembodies power and makes it ubiq-
uitous: “by virtue of discourse . . . [representative democracy| reveals that
power belongs to no one; that those who exercise power do not possess it;
that they do not, indeed, embody it; that the exercise of power requires a
periodic and repeated contest, that the authority of those vested with
power is created and re-created as a result of the manifestation of the will
of the people.”"

This brings me to the third argument, which pertains to self-containment
and is intrinsically correlated to the previous two. In democracy as in no
other political system it is crucial that means and ends are not in disagree-
ment. Democracy is consistency of means and ends because it is both a
goal and the process to reach it. And if it does not allow for shortcuts it is
because it is not merely a functional way to reach some end or any kind of
ends (even good ends). The goodness of the end does not justify the viola-
tion of the democratic process of decision making. Material and formal
aspects should always be conceived together if a process of decision is to
be held democratically.

Let us take some historical examples of what it means to use bad means
(violation of equality) to achieve a good goal. Liberals have been the first
to see that opinion can acquire the effective character of a positive power
(oppressive and intrusive) while its nature remains unchanged (that is to
say negative, invisible, and never directly coercive). They have also tried
to devise possible solutions to this problem. For instance, Mill went
back to Cicero’s idea of an open ballot as a means by which the wisest,
more competent, or more virtuous citizens could exercise their suppos-
edly beneficial influence on ordinary and supposedly incompetent and
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unwise citizens.?’! More modern and less naive, yet not less problematic
from a democratic perspective, was the proposal advanced by Walter
Lippmann in 1922: creating an independent class of experts on political
and social questions (i.e., graduates and doctorates in Political Science)
who “make the unseen facts intelligible and known to those who are to
make decisions.”?%?

Whereas Mill had proposed to intervene on the governed by inhibiting
or taming their passions and prejudices through an electoral system that
offered the more competent and virtuous more opportunities to exercise
their influence on the elections (a proposal that lacks any empirical evi-
dence and is itself the outcome of the prejudice according to which more
scholarly culture translates into more political virtue), Lippmann pro-
posed instead to intervene on the governing class by illuminating its job
with the competent knowledge of a technocratic class. Skeptical about the
possibility of inducing the large public to formulate wise or competent
judgments without jeopardizing individual liberty, Lippmann turned his
attention on those who held in their hands the means of power, as he him-
self wrote. Yet both Mill and Lippmann resorted to strategies that I would
call “Platonist” because they were intended so as to exalt instead of coun-
ter political inequality. Their solutions were not in agreement with the
circumstances of democracy because they tried to reach a legitimate end
(controlling the power of the opinion of the majority) with illegitimate
means (introducing elements of inequality among citizens). They broke
the rule of democratic consistency essentially because they located the
threats to liberty in political equality.

Contrary to these content-oriented strategies that presume democracy
is unable to contain itself, I propose we give normative value to demo-
cratic procedures and judge them as Brian Barry did with the theory of
justice as impartiality: it “must not only be done but must be seen to be
done. And that means that the decision must be arrived at fairly. Even if
the decision is itself perfectly just, it is still tainted if the method by which
it was arrived at was unfair.”?”® By the same token, democracy is a self-
containing regime if interpreted as a set of procedures that a constitution
seals, because it has within itself the condition of its own limitation. But
correct procedures without the sustaining principles they rely upon—and
not empty equal opportunity to participate in and influence decisions—
may cost, as we saw, erosion of trust in democratic diarchy. To make this
claim we do not need, as Kelsen explained, the Constitution to be seen
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as an “external” limit on the power that the people may legitimately ex-
ercise over themselves, but as a condition for the existence of this power
in the first place, a condition that requires a persistent repairing and
refurbishing.?’*

Thus, contrary to a traditional view, which was originally sponsored by
its critics since antiquity, democracy is not an unbounded regime that
needs to be tamed with externally devised strategies. As it was clear since
its Athenian inception, it contains in itself the reasons for and means of its
limitations, and also, of course, of its violations. This means that changes
internal to democracy can occur—not by chance, Aristotle described six
possible forms of democratic regime, ranging from a constitutional polity
to a demagogical one. These changes can be explained as changes inside
of the diarchic relationship between will and opinion, when one of the
two parts gets supremacy over the other. They are primed to change the
figure of democracy.

Keeping the democratic decision-making process in balance with the
power of opinion is the task representative democracy should aim at in
order to protect itself. It can be discharged not only by allowing the citi-
zens to play the game of politics (thus participating somehow in making
the laws they obey) but also by making them see that the game they are
playing is fair, because it is made with rules and according to conditions
that are equal to all and treat all equally.

These three conditions together—equal liberty, immanence, and
self-containment—make sense of Tocqueville’s maxim that democracy
does not give us the certainty of excellent or good decisions (sometimes in
fact its decisions are bad and unwise); what it gives us is the certainty we
can amend and change all decisions without calling into question or re-
voking the political order, that is to say, without losing our liberty. In sum,
democratic decisions require being amended with democratic means;
they require being changed through direct and indirect strategies that are
intended so as to reduce as much as possible the risk of being disfigured as
means to ends other than equal political liberty.

Conclusion

In this chapter I have delineated the diarchic figure of representative
democracy. I have also argued that democratic government promises citi-
zens the guarantee that all of them enjoy equal rights to both vote and
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voice, and that this can require lawmakers to intervene in order to make
sure that socioeconomic and cultural barriers are not so high as to jeopar-
dize citizens’ equal opportunity to an equal political influence. Unbal-
ances in the diarchic structure of democracy are the most urgent problems
to be solved by contemporary consolidated democracies. They testify to
an exponential growth of social inequality and its factual translation into
political power through the mechanisms of political influence, without
revoking the constitutional rules of the game. This makes procedural cor-
rectness inadequate to fulfill the democratic promise of equal citizenship,
and in fact, a stratagem that conceals the political effects of social inequality.
Unbalances in democratic diarchy can be amended by reestablishing and
patrolling the borders between the will and opinion, thus restoring the
egalitarian conditions that a just work of democratic procedures requires.
As a form of government, democracy needs to be a system of permanent
self-maintenance.

In the following three chapters I will illustrate cases in which solutions
to the unbalanced relationship among the diarchic powers have been pro-
posed that blur the borders instead or change the function of one of its
two components—namely, opinion. They do so by making doxa vanish in
an unpolitical transformation of the public forum; by promoting the for-
mation of a strong hegemonic opinion that aspires to embody the ruling
power of the sovereign; or by transforming the role of opinion in an aes-
thetic spectacle performed by leaders to which citizens passively attend.
These cases, which are represented by influential interpretations in con-
temporary political theory, are examples of a decline of the worth and value
of democratic procedures. Indeed, the solutions they advance are not meant
to restitute diarchic power to the citizens, which as a matter of fact they
deem responsible for political system malfunction. They are meant instead
to trade that dual power with one power only—be it the truth, the people, or
the audience. In this way they weaken or disfigure democracy.



Unpolitical Democracy

he first source of the unbalance of the diarchic powers I detect and

analyze is what [ take to be an unpolitical reinterpretation of the pro-
cedural system of democracy. This phenomenon is not merely academic,
although I do concentrate essentially on scholarly literature and treat it as
a theoretical issue. Unpolitical democracy is the name of a complex fam-
ily that includes both proposals of extending the domains in which non-
partisan decisions are made and proposals that advance a conception of
democratic authority that receives legitimacy from the quality of the out-
comes that its procedures allow. I list these approaches under the name
of “unpolitical democracy” because they tend to neutralize that which
makes democratic politics so characteristically associated with dispute,
disagreement, deliberation, and majority decisions that are open to change.
In the previous chapter I clarified that by politics I mean an art of public
discourse in the tradition of Aristotle. Terence Ball has written: “politics is
not essentially an instrumental or goal-oriented activity undertaken for
the sake of some separately identifiable end, but is instead the medium of
moral education of the citizenry.”! The “medium” is the public activities
regulated by rights, democratic procedures, and institutions; yet if it edu-
cates citizens morally it does so without premeditation. In this sense I
have used and will be using the expression “democratic proceduralism”
that is, in order to stress that what makes it the spine of political legiti-
macy is the fact that it makes the process happen in the way it is sup-
posed to, not that it delivers some substantive (or desirable) outcomes,
which, if they come, come with no premeditation, although the actors
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may want to use them to achieve some specific outcomes. The goals of
the actors are legitimate insofar as they do not subvert the basic assump-
tions made in the common pact in which there is the respect of the proce-
dures. It is in relation to this idea of politics that I examine unpolitical
visions of democracy. Before proceeding, I need to say something of the
context within which the unpolitical conception of democracy has ac-
quired momentum in our times.

Arguments that invoke decisions at the governmental level that bypass
partisan requests fostered by political parties reflect a current of opinion
that is widespread in democratic states in these times of deep economic
crisis, particularly in European states. They encourage us to think that elec-
tors and elected representatives are inadequate to make correct decisions
because their judgments are endogenously tainted with strategic reason-
ing and not intended to deliver correct or desirable outcomes (wherein
desirability is compliance with reasons that are independent of democracy’s
political authority). I do not suggest that unpolitical interpretations of
democracy merge technocratic and epistemic interpretations, that in
other words epistemic democracy is the same as technocratic government.
As we shall see, the theory of epistemic democracy claims an equal distri-
bution of basic potential of knowledge among the citizens and praises the
wisdom of the crowd. Yet its focus on the outcome seems to imply that the
work of democratic procedures is legitimate insofar as it is able to channel
the knowledge of the many toward decisions that satisfy reasons that ex-
ceed their opinions or the principle of equal political liberty, which is the
good that procedures reflect, promote and promise. In this sense I argue
that, despite the differences among ways of employing episteme in poli-
tics, putting value in the achievable outcomes over or instead of the proce-
dures may prepare the terrain for a sympathetic welcome to technocratic
revisions of democracy.

It is remarkable that in a time of profound economic crisis, which
democratic institutions seem unable to tackle in a resolute way, the value
of episteme commands new attention as a desirable substitution of doxa,
and that the issue of the optimum solution and obedience justified by
knowledge attracts political scholars and democracy theorists in particu-
lar. Like in the 1920s when the then-weak Furopean liberal states were
put on trial for a crisis they seemed unable to solve, today’s democratic
states are facing a new wave of antiparliamentary spirit, with the argument
that electoral and procedural democracy allows into politics partial judg-
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ments and electoral interests, which fuel a compromising and instrumen-
tal attitude at most and is least conducive of steady, just, and competent
decisions.? The link of will and opinion that the diarchic system of repre-
sentative government presumes appears to be at the root of the inability of
democracy to deliver good outcomes. Diarchy is rendered as one between
will and truth instead of will and opinion.

Different emergencies (war in the past and economic default in the pres-
ent) call for different competences but propel remarkably similar unpoliti-
cal views, whether the claim is that citizens should aim to reach true
outcomes or that only some few competent can do it. The recent substi-
tution of elected executives with technocratic ones in some European
countries is indicative of the pervasive belief that democratically elected
institutions are incapable of achieving, or too slow in making, rational
policy decisions in the domain of finance and the economy. Thus, they
are judged destabilizing factors. Depending on the opinion of the citi-
zens, this does not necessarily entail that austerity decisions are impossi-
ble, although it does demand that their proponents spend time to prove to
the public that those decisions are necessary and to convince the citizens
that they are good.> But once episteme enters the domain of politics, the
possibility that political equality gets questioned is in the air because the
criterion of competence is intrinsically inegalitarian. Today, it is actually
the expansion of the domain of nonpolitical decisions that risks promoting
this transformation, along with a reconfiguration of political judgment
that is modeled out of the juristic method of truth-seeking. In recent
democratic theory, political deliberation, when not driven by the goal of
achieving consensual outcomes, has been countered with decisions by
nonpolitical actors, like judges and juries or committees of experts, with
the argument that this would protect the common good from the infiltra-
tion of prejudices, inaccuracy, and partisanship. The goal of these theo-
retical criticisms is, as we shall see, not to overcome democracy but to
strengthen it. Yet the unpolitical road they walk leads to a devaluation of
democracy, and finally its dishguration.

In this chapter I analyze examples of the unpolitical attitude as they
have emerged within democratic theory. As anticipated in the introduc-
tion, I suggest that from the theoretical point of view unpolitical interpre-
tations of democracy and populist politics look like two sides of the same
coin, at least because they are equally impatient with the democratic diar-
chy and want something else besides majority decisions, party pluralism,
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the art of compromise, and a wide-open public forum in which the citi-
zens have the opportunity to participate, with their inaccurate ideas, noisy
and diverse voices, and requests that reflect their social conditions and
interests. The observation of contemporary politics in Europe adds to this
theoretical insight and illustrates the codevelopment of populism and
epistemic ambitions in government, each fueling the other while both
devaluing democratic procedures unless they are capable of achieving
some goals that are external to it, and to do so with premeditation.

The Myth of the Nonpolitical

Praise of the unpolitical is hardly novel among critics or skeptics of de-
mocracy and becomes particularly intense in times of crisis. In his Reflec-
tions of a Nonpolitical Man, a provocative critique of democracy written
in 1918, Thomas Mann maintained that there is an intrinsic relationship
between “politics” and “democracy.” He was writing in the year Germany
was close to adopting its first democratic constitution, and his goal was to
inquire into the value of democracy, to him the name not merely of a form
of government but of a comprehensive way of conceiving society. Democ-
racy, Mann thought, makes all human reality invariably “political.” “The
political-intellectual attitude is the democratic one; belief in politics is
belief in democracy.”* Democracy was unavoidably political because it
transformed all issues into objects of public evaluation and made people
decide by voting. Democracy devalued values by making them a matter of
opinion and consent. It was thus a method not simply for problem solving
and decision making but for transforming all things into problems to be
debated publicly and solved by majority rule. It made all social reality arti-
ficial and subject to the change of people’s opinions.

Mann correctly associated democracy with doxa, and on this ground
complained of its success in modern society. Democracy’s chief and un-
amendable flaw was also the reason why people loved it as a regime open
to permanent change and adjustable to their contingent interests or de-
sires. Politics based on consent was a flaw because no unpolitical good
could survive the corrosive power of government by discussion (certainly
not the nation, a community of values, the decline of which Mann
lamented as the effect of democracy).’ It was unamendable because de-
mocracy could not exist without it. When critics of democracy, Mann
explained, set out to denounce the corrupting effect of radical politiciza-
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tion of public ethos they are forced to behave politically; in order to pro-
mote their nonpolitical claim they have to become partisan, thus, demo-
cratic. “One is not a ‘democratic’, or, say, a ‘conservative’ politician. One is
a politician or one is not. And if one is, then one is democratic.”

The argument Mann used to prove that the political attitude that de-
mocracy sponsored was a “nonvalue” recalled Max Weber’s reflections on
politics as a vocation and the ethic of responsibility. It was a “nonvalue” as
it made all values dependent upon the opinions of ordinary citizens, with
no specific competence whatsoever.” Yet only a political activity that is
subjected to a superior good (like truth or an ethical value) would be able
to achieve outcomes that served the community with independent spirit,
above partisanship. To be in the service of the nation, Mann concluded,
politics must be disassociated from opinion. As with Weber’s criticism of
the debilitating effects of parliamentary politics, Mann opposed “politics”
as an ethics of responsibility and competence to the “political attitude”
that electoral competition for office propelled.

Indictment of politicization is not new to critics of democracy.® As a
matter of fact, the century that is known as that of democratic renaissance,
the eighteenth century, was in fact the century in which the attack against
the government of the many was harsh and radical. In that century two
important criticisms of democracy were perfected: one in the name of ra-
tionality and one in the name of tradition. Both of them gained impetus
as a result of the French Revolution. The centrality of an elected assembly
and politicization went hand in hand and were the factors in relation to
which both forms of criticism were devised.

The first criticism questioned the democratic principle of popular con-
sent from the perspective of a priori superior goods, like truth or moral
worth. From Plato to the contemporary theorists of epistemic democracy,
“most lovers of truth [have found] democratic elections rather hard to
stomach” because of their unavoidable partisan character, and have tried
to envisage decision-making procedures that can approximate rationality
and reconcile democracy with goals superior to the mere achieving of a
political victory, whatever the competing opinions might be, sound or bi-
ased.” In this tradition that claims consistency with the value of equality,
epistemic theorists seek to emancipate the crowd from condemnation by
making it a gathering of decision makers who can, if assembled properly
and led by good procedures and intelligent trainers, achieve results that
are correct, in fact “better” than those achieved by nondemocratic
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procedures. The crowd is made capable of matching small groups of intel-
ligent individuals, which clearly remain the standard model of good poli-
tics. It is emancipated by making it similar to the wise “few” (or the
“one”), according to the assumption that knowledge is the foundation of
political legitimacy. This democratic Platonism—or the persistence of the
myth of the philosopher- king although dressed in collective and egalitar-
ian garb—is an approach that, Jeremy Waldron has explained, follows in
the template of jurisprudence, which when it talks about legislation is
“most comfortable treating [it] on the model of a single individual."" As
shall claim in this chapter, the identification of judgment in the juristic
mode with political judgment is among the most relevant signs of the
epistemic infiltration in democratic proceduralism. This is the central ar-
gument I propose against the “good intention” of giving wisdom to the
crowd in order to prove that democracy is superior to oligarchy from the
point of view of knowledge.

To use epistemic equality as a political argument and moreover a demo-
cratic one is problematic, though, regardless of the good intention of mak-
ing the crowd honorable like a king, because the epistemic paradigm lo-
cates the criterion for judging what is good or correct outside the political
process, which plays one might say an auxiliary function, not authorita-
tive. Not by chance, when Nicolas de Condorcet (one of the mentors of
the theorists of epistemic democracy) wanted to argue in favor of the ratio-
nality of large groups of people deliberating, he took the jury as his model
of collective decision, not the legislative assembly, so as to indicate that
questions of truth and falschood are at home in nonpolitical decisions, not
all decisions—a corollary that is precious although neglected. But when
Condorcet had to devise the constitution of the French republic, he did not
choose the model of the jury. Having stated disagreement as the organiz-
ing principle of political decisions and foreseeing the possibility of dissent
over the interpretation of both the constitutional articles and the legisla-
tive proposals, he tried to devise a set of rules that would enable the demo-
cratic process to reach a unified point (decision) without using nondemo-
cratic strategies or keeping the door open to subversion. In his search,
Condorcet started from the idea that democracy is a government by means
of opinion, not truth. The rationale of his constitutionalism was that a le-
gitimate law resembles a collective work that relies upon “general proposi-
tions” of independent validity (rights are “an independent truth”) and
seeks an outcome that is general in its substance and authority. The aim
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of the constitution is to make people agree at least partially on the inter-
pretation of that “independent truth™!' “These common rules cannot
possibly accord with the view of every individual. They must therefore be
determined by the view of the majority. The preservation of freedom re-
quires each individual to make an equal contribution to the expression of
that majority view.”'?

The second direction that the attack on democracy took beginning
with the French Revolution was more radical, as well as fatal and explicit.
In this case, the principle of popular consent was attacked by communi-
tarians, antirationalists, and antiegalitarians, ideologues who countered
the process of political emancipation in the name of historical continuity
and tradition as criteria of social distribution of honor and power and con-
ditions for moral stability, in fact, for authority.” Edmund Burke and Joseph
de Maistre scourged democratically elected assemblies on the account that
they dethroned honored competence, wisdom, and virtue from politics,
but actually authority itself, which found its most friendly home in reli-
gion and tradition, ancestral sources of belief that commanded worship
and deference, not discussion and consent. But the government of the as-
sembly made politics a litigious arena of partisan battles, in which all is-
sues were debated and became relative in value, because they were
subjected to the opinions coming from society and translated into nu-
merical majorities."* Democracy was accused of dethroning authority and
legitimating anarchy and moral relativism.

In the two centuries that followed the Revolution of 1789, the theme of
the incompetence of the masses and their crafty manipulation by ambi-
tious politicians became topical and intertwined, because of course for
manipulation to be discovered people should be not only able to recog-
nize the difference between factual truth and ideas (a power that is hard
even to the most expert minds) but also to be able to distinguish between
rhetorical garb as different from objective perception. Behind the accusa-
tion that democratic politics manipulates reality because it is based on
words and is thus conducive to rhetoric, there is the implicit assumption
that in its pure form politics has (or should have) to do with “the-truth-
and-nothing-but-the-truth political discourse” that dismisses politics alto-
gether. The paradox being that tyranny is the best system because it is
least exposed to manipulation since no public speech is allowed that ori-
ents actions and opinions as well.”” Wherein it is clear that politics has
nothing to do with the achievement of truth and should not be judged
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from this perspective, it has also nothing to do with ensuring liberty.
Hence, it is not manipulation per se that is the problem but the distinc-
tion between democratic and undemocratic manipulation. The former
makes sure that all can respond and look for emendation, criticism, and
ratification, while the latter does not and moreover it institutionalizes
the withholding of information so as to make the very critical inquiry
impossible.!® In sum, the distinction between manipulation and truth is
in fact a distinction not between truth and falsehood, correct evidence
and doxa, but between liberty and nonliberty, as we saw in the previous
chapter.

The accusation that democracy manipulates truth because it is based
on speech and rhetoric is vicious and alarming. It crossed a large spec-
trum of positions. It was developed in a variety of themes by authors as
diverse as Hippolyte Taine, Gabriel Tarde, Gustave Le Bon, Carl Schmitt,
Walter Lippmann, and Leo Strauss. Whereas epistemic democrats want
to bring knowledge to the masses and make the many reason like one
philosophical mind, the antidemocrats exclude the possibility that the
many can achieve such a high score and refer to the need of majority rule
as a proof of their deficiency. To prove, against this approach, that it is ac-
tually the case that the many can reason like one—that they can achieve
the true outcome—is unsafe for democracy because it brings the defense
of political equality onto the terrain of a source of authority that is exter-
nal to compromise among opinions, or more precisely, superior, as reason
is superior to doxa.

Although their goals are opposite, both rationalist critics and tradition-
alist critics of democracy as government by opinion share in the Platonist
myth of a transcendent source of political competence as a prerequisite of
legitimacy. Both of them give politics a mission that belongs to other en-
deavors, such as, for instance, philosophy or theology, and such as also the
kind of achievement that justice pursues in tribunals. Their mistrust in
democracy lies in that democracy is indeed the realm of opinion, which,
although it may be defended in the name of approximation to truth, does
not presume any unchangeable outcome or uncontested truth. Demo-
cratic procedures presume permanent reviewability, on which individual
liberty to participate freely in the process of making and changing laws
and policies rests. The value of democratic legitimacy, Robert C. Post
writes, “causes First Amendment doctrine to construct public discourse as
a domain of opinion because it prevents the state from maintaining the



Unpolitical Democracy

standards of reliability that we associate with expert knowledge. . .. The
creation of reliable disciplinary knowledge must accordingly be relegated
to institutions that are not controlled by the constitutional value of demo-
cratic legitimation.”!” Although for critical purposes, the identification
that Mann proposed of “politics” and “democracy” was thus cogent. In-
deed, this identification is the main object of blame, so that any attempt to
make politics in agreement with truth results in depoliticizing democracy.
This is the antidiarchy argument I shall explore in the chapter.

As for the two trajectories of criticism I have silhouetted, concern with
politicization is more interesting than traditional antidemocratic lamenta-
tions. In fact, it is intrinsic to the process of democratic transformation of
society, which pursues an ideal of justice as the elimination of privileges
and in the name of equal consideration of all, above partial considerations
and thus also political decisions. The desire of unpolitical as impartial
reasoning is internal to democracy; in fact, it is its early claim against the
justice of the few.!® The expansion of bureaucracy and the domains of
decision that are withdrawn from the political agon testify to an ambigu-
ous relationship between democracy and opinion within consolidated
democratic societies.

Within this perspective I critically analyze the renaissance of the ideal
of emancipating democracy from the dominion of doxa. I will refer in par-
ticular to the work of three thinkers whose leading role in contesting the
place of partisan politics and the political interpretation of the procedural
work of democracy is hardly contestable. Criticism of democracy’s vocation
to politicize all decisions can be detected in David Estlund’s epistemic
emendation of procedural democracy, in Pierre Rosanvallon’s proposal to
extend the domain of nonpolitical decisions, and in Philip Pettit’s call for
a “republic of reason.”"” Certainly, the quest of these authors for the unpo-
litical does not share the same motivation as Mann'’s or traditional antidemo-
crats’. In fact, it would be a grave mistake to identify these critical trends as
if their call for the unpolitical was voiced in the traditional language of an-
tidemocracy and for the same sake.

Criticism from Within

The modern critique of democratic politics is complex. As in ancient Ath-
ens, it made its appearance along with democracy, accompanied its pro-
gression, and participated somehow in its making. As said, criticism of
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democracy does not involve only the irreducible enemies of the govern-
ment of the many but, much more interestingly, also what I propose to
call “critics from within.”?’ Unlike antidemocracy critics, the latter testify
to the dissatisfaction with certain aspects of democratic practice and insti-
tutions. They are an autochthonous expression of discontent, different in
kind from the assault on democracy that springs from intrinsically an-
tiegalitarian principles of political legitimacy. Distinctions among streams
of criticism must be carefully made, and the parallel with Mann’s thought
may help us to appreciate them.

Whereas Mann wanted to censure the process of democratization, the
intention of today’s critics from within is to protect, as it were, democracy
from its own weaknesses. Estlund questions the relativist or “nihilist” im-
plications of a political interpretation of democratic proceduralism (which
criticizes “the appeal to truth . . . as antipolitical”) and proposes we care
about the quality of the outcome, or “the substantive quality of its deci-
sions,” rather than the process per se as democracy’s main value.?! Rosan-
vallon observes approvingly that in representative democracy, ordinary
political processes are happily complemented with and better discharged
by unpolitical as bureaucratic practices and impersonal mechanisms of
control (the realms of the “negative” power of judgment) designed to pro-
mote decisions that are more in tune with democratic principles and less
partisan.”? Finally, Pettit argues that “depoliticization of democracy” is
needed in order to realize political deliberation: “if deliberation is really
supposed to rule in public life, then there is no option but to depoliticize
public decisions in various ways.”?

These critics” concerns are also different. Mann’s main concern was
with the undermining of communitarian values such as the ethical “mis-
sion” of the German nation. Processes of domestic and international
democratization, he thought, will make all individuals “free and equal,”
but they will also disintegrate the nation, which is not the sum of equal
units. Contemporary critics from within have quite a different concern
because their goal is different. Their goal is not protecting or restoring
some communitarian goods but achieving decisions truly informed by
and consistent with the principle of inclusion that democracy itself pro-
claims. Their concern is precisely with the disappearance of what Mann
thought to be the main defects of democracy: rationality, humanity, and
individual liberty. Estlund’s, Rosanvallon’s, and Pettit’s concern points to
the erosion of independent mind and impartial judgment, the sole bases
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for decisions that approximate truth and make democracy more legiti-
mate and secure.

Yet despite these important differences, contemporary critics from
within think, like Mann, that democracy (and particularly representative
democracy, which fuels party competitions and biased propaganda) has
an endemic predisposition to foster partisan views because of its politiciz-
ing nature. To recall Nancy Rosenblum’s argument, the evolution of mod-
ern democracy belongs to the history of the “moral disdain for partisans”
and partisanship.?* The new attraction with the unpolitical in contempo-
rary democratic theory is yet another chapter in that history.

How are we to judge the unpolitical temptation in contemporary demo-
cratic theory? Dissatisfactions with the epistemic transformation of politi-
cal discourse in the deliberative theory of democracy are not new. In the
form of devising competent assemblies or bureaucratic repositories of
statistical knowledge or committees of nonpolitical experts that tutored
inexpert parliaments, objections against ill-informed, prejudicial, and
interest-driven opinion of the citizens are neither novel nor peculiar to
our time and to modern society.”’ In recent years, they have resurfaced,
and this phenomenon needs to be detected and studied.

As a matter of fact, scholars have already started detecting and study-
ing it. Some political theorists have criticized the antirhetorical use of
deliberation as a process of “constrained reason” as an erosion of citizens’

political action.?

They have blamed deliberative theory for making de-
mocracy a regime of consensus that expels antagonism and disagreement
with the consequence of rendering the citizens politically apathetic.?’
My proposal in critiquing the unpolitical turn is different. I intend to
question democratic Platonism from the perspective of a view of democ-
racy that is strictly speaking procedural or, as I have already explained,
one that is consistent with the diarchy of will and opinion that constitutes
representative democracy. I intend to make my argument by discussing
the unpolitical allegation that issues of public concern should be given
depoliticized answers, all the while knowing that this patently conflicts
with the character of democracy. Thus, in this chapter [ treat the allega-
tion of politicization raised from within democratic theory as an exem-
plary case of violation of the diarchic nature of democracy by annulling
or narrowing the domain of doxa. This is “criticism from within” that, if
actualized, would change the configuration of democracy, and moreover
dishgure it.
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[ shall subject the actual trend toward unpolitical views of democracy
to three main criticisms: the first points to the epistemic use of delibera-
tion as an antidote against democratic politics itself; the second points to
the expansion of the “negative” role of judgment that the temptation of the
unpolitical makes visible; and the third points to the dissolution of opinion
within a model of judgment that is tailored around jurisprudence and is
forensic, rather than political-deliberative, in character. Estlund’s, Rosan-
vallon’s, and Pettit’s idealization of the unpolitical and their critical reflec-
tions on the strategic competition of political views and on partisanship
eloquently illustrate these critical trends.

These three authors belong to different intellectual traditions and pur-
sue different agendas, yet their line of thought shows remarkable affinities.
They are not alone in this battle against political democracy, but they are
certainly pioneering authors and the most representative and challenging
thinkers in this domain of political theory. Estlund identifies procedural-
ism mainly with the Schumpeterian interpretation or instrumental com-
petition for election and brings the consequences of the deliberative
critique to an extreme because he portrays proceduralist theory of democ-
racy as a functionalistic method that is normatively empty and interested
essentially in victory, that is, Machiavellian in the crudest sense. Rosanval-
lon frames his argument for the unpolitical within the dialectics between
actuating politics (institutional legitimacy or the work of democratic pro-
cedures) and counterpolitics (exercise of defiance or the critical work of
the public against parliamentary decisions) and locates the quest for non-
partisan politics in the latter, which is the domain of the negative power of
judgment. Pettit sets up the terrain for a depoliticization of democracy by
resorting to an old republican strategy that separates the two main func-
tions of democratic practice: deliberation and decision. In his view, the
former should entail competent and dispassionate judgment and the ad-
versarial control on proposals and decisions, while the latter should con-
sist merely in voting and majority rule, the two criteria of democratic deci-
sion making used by the citizens (suffrage) and their representatives.

As for the target of their criticism of the partisan and opinion-based
character of democracy, Estlund’s is a purely political proceduralism be-
cause it induces citizens to deem political decisions as content-indifferent;
Rosanvallon’s is populism, which is a predetermined destiny of representa-
tive democracy if precautions are not taken, such as countering the trend
to make all issues objects of democratic decision; and finally, Pettit’s target
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is the very “system whereby the collective will of the people rules” in rep-
resentative democracy, namely, the centrality of parliaments or legislative
bodies, which to him is in itself populist.?®

Despite these remarkable differences, the reflections of these three au-
thors on the nature and risks of democracy are exemplary and inspired by
an ideal of deliberative democracy as a process of rationalization of collec-
tive decisions. This project of rationalization is meant to further a gradual
but significant contraction of the sphere of democratic politics as a sphere
that is inhabited by opinions, in which decisions are made according to
majority rule because rational consent is structurally missing. They sug-
gest that the value and worth of deliberation rest in the latter’s ability to
amend democracy of doxa and its politicizing inclination either by reduc-
ing the possibility of irrational (that is to say, partisan and biased or simply
incorrect) outcomes (Estlund), or by interrupting the path toward dema-
goguery (Rosanvallon), or by narrowing the authority of representative
bodies and citizens’ votes in favor of the jury and a juridical strategy of con-
trol (Pettit). I will proceed as follows: first, I analyze each of these three in-
terpretations; and second, I point to the common aspect of them all, which
resides in the extension to political judgment of the character, model, and
goal of judicial judgment.

Instrumental to Truth

The epistemic theory of democracy, which Estlund’s work best represents,
is a development from within the deliberative theory of democracy, but it
goes well beyond that since it charges democratic procedures with the
task not only of leading to autonomous decisions by democratic citizens
but also of producing “true” or “correct” decisions.? The normative justifi-
cation of procedures rests not on the fact that they rely upon citizens’ liber-
ties and treat them with equal dignity but in that they extract from their
collective deliberation a valuable outcome. It consists in a revision of clas-
sical deliberative theory of democracy.

Deliberation in Jiirgen Habermas’s classical rendering argues that dis-
cursive social relations among citizens have the merit of producing deci-
sions that are better because they are less partial than those produced by
instrumental bargaining or simply majority rule.’’ They are held to be bet-
ter because of the moral goods they produce, such as reciprocity, autonomy,
and the inclusion of all the citizens. Thus, for theorists of deliberative
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democracy, the issue of deliberation is not so much “correctness” of deci-
sions as the moral “grounding” of its acceptance. It is because of this
moral foundation of democratic practices that Habermas concludes that
majority rule as a domesticated struggle for power is an inferior type of
decision. Habermas praises democratic proceduralism for the morally cor-
rect disposition of the participants it educates and thinks that this goal does
not come by chance. Indeed, although in his view not the consequences
but the procedures matter, the intention with which the participants en-
ter the deliberative trial matters because only on this condition can the
deliberative process work to educate their behavior (thus, for instance,
entering the trial in order to advance some predefined interests or achieve
some assumed goods is opposed to a deliberative mental disposition be-
cause it precludes an open and frank exchange of reasons pro and con).
Habermas suggests that we owe respect to democratic procedures because
the process they enact consists in “practical discourse.” This makes it
legitimate. Thus, he distinguishes between a “balance of power” political
process and one that consists in “practical discourse.” While the former
allows persons to enter deliberation in order to negotiate and compromise
or “strike a balance between conflicting particular interests,” the latter al-
lows them to strive for a common interest through deliberation. Only the
latter is a morally legitimate collective behavior in democracy, not the
former, which Habermas identifies with the classical as Schumpeterian
interpretation of proceduralism.’! Thus, although he criticizes justifying
and judging democratic deliberation from the point of view of epistemic
outcomes, Habermas does invite us to praise it from the point of view of
an evaluation that is moral and not solely political. “Thus in normative
discourse reaching a rational agreement is replaced by something like
achieving a mutual harmonization of feelings.”*

The theory of epistemic democracy brings this approach to procedures
(i.e., reasoning from the point of view of what using them would produce,
apart from regulating political behavior in a condition of liberty) to its
extreme consequence and concludes that classical deliberative theory
itself is not satisfying because it is still inattentive to what deliberation de-
livers.” It is more radical than Habermas or the deliberativists in twisting
procedures toward a concern with the epistemics” goal of correctness and
does not simply admit that this may be an outcome that mostly occurs be-
cause democracy enables the revision and correction of previously made
decisions.** Deliberative theorists accept proceduralism’s main argument
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that “correctability” or “amendability” is the central aspect of democracy,
although they aim at a moral justification of the use of procedures as in
Kant’s tradition. Epistemic theorists do not. According to Estlund, treat-
ing citizens and electors equally, as a normative view of what democracy
requires, is not enough, because this implies focusing on the conditions
(“the merit of democratic decisions are held to be entirely in their past”)
rather than the outcomes, which are instead a better test to evaluate demo-
cratic procedures. These procedures should bring citizens to produce cor-
rect decisions: this is the main purpose that democracy should seek; they
should be designed in a way that decisions are or tend to be correct ac-
cording to external (to procedures and political process) or “indepen-
dent standards.”®

Other democratic theorists who are close to the epistemic perspective
have also expressed dissatisfaction with a purely political interpretation of
democratic procedures because, they argue, they are too easily permeable
with strategic rationality and thus structurally incapable of indicating a
univocal path toward decisions that are morally correct.’® Their concern
is that this rendering of democracy lacks “substantive political standards,”
in fact, “independent standards” that constrain political choices in a way
that attention to the conditions, in Habermas’s vein, cannot do. Ground-
ing legitimation to obey on moral standards is not sufficient to take away
arbitrariness in political authority, because it is “difficult to see what eval-
uative standpoint might be adopted from which to criticize the very pos-
sibility of authoritative moral requirements.””” Now, epistemic theorists
seem to believe that correct decisions are a better path to justify authority
and moreover that democracy can adopt it because, contrary to the aristo-
cratic argument, a crowd of ordinary people can make correct decisions.
The epistemic conception of democracy thus makes two important claims:
that the “crowd” has dignity*® and that there is a difference between epis-
tocracy’s call for truth (authoritarian because elitist or not egalitarian) and
epistemic democratic standards (which can be followed by all because of
the epistemic equality all enjoy). Only the latter position warrants the in-
dependence of judgment of those who produce them (antioligarchy as-
sumption). The model epistemics embrace to make their case is the jury
one: “When it is properly done, a jury trial seems to produce a verdict
with legal force, but also with some moral force.”

Epistemic theorists are instrumentalist, although of a different kind
than Schumpeterians, because they think that procedures should be seen
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as a method not to select a political class but to devise right decisions.
They assume that democratic theory should pay more attention to the
quality of the decisions than to the extent to which procedures protect
autonomy or equal political liberty. Hence, Estlund criticizes Habermas’s
“deep proceduralism—his version of the no-truth arguments.”* Estlund
moreover claims: “Proceduralism is not the problem, but the effort to rely
on nothing but proceduralism is. Democratic authority and legitimacy
could never be understood without relying to some extent on the idea of
retrospective or pure procedural value in certain way;” without, that is, the
“tendency to produce decisions that are better or more just by standards
that are independent of the actual temporal procedure that produced
them.”#!

At the end, epistemic democracy wants what deliberative democracy
does not: objective standards for the evaluation of social choices that are
above political communication and its procedures. Its goal is to have a
standard of truthfulness that promises decisions (made by a collective of
equals) that are not solely procedurally correct or valid because of consent
with the principles and rules of the constitution. Estlund judges purely
political proceduralism as a form of “nihilism” and thinks “its content-
indifferent formalism makes democracy neither admirable nor valuable
enough for citizens.”* As for legal validity, this is no sufficient condition
for a legitimate authority either; what is necessary is that democratic pro-
cedures operate “with a tendency to make correct decisions.”** Hence, they
have to be judged not simply valid but “correct by independent stan-
dards.”** A purely political interpretation of democratic procedures can-
not do so, which means that, clearly, a process that promises to treat
citizens equally, regardless of the content of the decision, does not prom-
ise enough.®

The epistemic doctrine is a radical attempt to depoliticize democracy
by making it a chapter in the search for truth; it brings to theoretical per-
fection the several empirical and pragmatic proposals of constructing fora
for collective deliberation in which participants led by “good procedures”
to achieve “just decisions” or “right answers” are a practical example of an
epistemic interpretation of democracy.*® Indeed, these experiments em-
body the ideal of deliberation as a supplement to elected representative
bodies, whose decisions can hardly rely upon a large consensus and thus
overcome the sense of injustice.”” Doxa is the problem for both empirical
deliberationists and epistemic theorists.
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To sum up, the transformation of political decision making into an
epistemic process clashes with democracy quite dramatically, first be-
cause it questions the diarchic structure of representative government and
democratic proceduralism, and second because it refutes the condition of
autonomy or immanentism that pertains to democratic authority. The
first project challenges democracy’s very political character and promise:
equal political liberty, which is satishied by means of the direct or indirect
participation of all citizens in the making and judging of laws they obey;
the second challenges its substance.

As for the first project, democracy does not promise decisions that are
more correct or truer than, for instance, those achieved by some techno-
crats, nor does it demand that all citizens are competent or that they
achieve a degree of competence that would allow them to make correct
decisions. The condition of equality democracy presumes is one of oppor-
tunity, not substance. We ask: “Is the distinction of competence destined
to disappear as democracy evolves or, conversely, does competence con-
tradict democracy, as it may seem when theorists want to distribute it
equally?” These questions reveal a Platonist interpretation of politics and
a democratic flaw because the equal distribution of competence is not by
itself enough to make collective deliberation democratic. A crowd that is
made of people that, given some data and procedures of deliberation,
achieve a unanimous outcome is still not necessarily a democratic gather-
ing, although it is egalitarian. As a matter of fact, it is unclear who judges
on the necessary degree of needed competence and on the correctness of
the decisions, if not citizens themselves.

The second project violates democracy’s autonomy as it violates the
principle of immanence upon which this political system relies. Accord-
ing to Estlund, democratic decisions are better than nondemocratic ones
because they tend to produce more apt or better outcomes: he makes the
epistemic quality of democratic procedures the source of their legitimacy.
This instrumental view seems to suggest that legitimacy to obey the laws
rests on a proved outcome, which is a paradox because post factum logic
would entail that citizens should have the chance to test the outcomes of
the laws before obeying them. Further, epistemic authority assesses proce-
dures with an external criterion for evaluating their outcomes, and this
contradicts the principle of democratic autonomy: besides, who in a de-
mocracy can define the correctness of decisions if not the very people who
use or nominate somebody to use them? And if such a judge existed
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“independently” of the actors, would not he or she be the sovereign? As 1
argued in the previous chapter, democracy is an immanent process in that
it does not contemplate an external reference point for evaluating its au-
thority." Thus, both doxa and changeability of decisions are inherent to it,
which means that democratic legitimacy cannot depend on the promise
that it will provide correct decisions.

Democracy does not need to advance toward some truth to be legiti-
mate. And although good outcomes are what candidates promise, citizens
expect, and procedures allow, it is not because of them that democratic
authority is legitimate. Both in the case that we get good outcomes and in
the case that we get disappointing results, procedures are legitimately
democratic because they deliver what they are made for: to protect the
freedom of its members to produce “wrong” decisions.*” In this sense, de-
mocracy is clearly not perfectionist. I would say it is virtueless. This idea
was brilliantly formulated by Albert O. Hirschman when he wrote that
the only truly essential virtue of democracy is love of uncertainty, which is
not naive love but a habit of the mind supported by an open process of
public-opinion formation (open to discussion and new information that
questions consolidated beliefs).”” Hirschman added also that the maxim
errare humanum est should be read as saying not merely that we humans
can make mistakes but moreover that only humans make mistakes.’!
Democratic procedures assist our endogenous need to change previously
made minds and decisions, with no deadline for the attainting of the cor-
rect outcome and no final outcome to attain.

This means that the likelihood of making “wrong” decisions (as I shall
explain below in analyzing political judgment, “wrong” refers to decisions
that do not deliver either what we have been promised or what we thought
useful and good for our political community) need not be considered a
weakness of democracy. Democratic procedures combine two conditions:
some kind of homogeneity—all persons should have some sort of equality
in sharing political power—and diversity—each citizen is specific (diver-
sity in interests, opinions, and values); they presume moreover that dissent
(which diversity can engender) is good as an injection of vitality and re-
viewability into the democratic process, yet not necessarily a means to
truer outcomes.’> While truth tends to overcome dissent, democratic
procedures presume dissent always. In this sense, democracy should not
be judged by its capacity to produce correct outcomes but by its capacity
to allow all views or ideas to compete openly and freely for attaining the
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decisions they judge important to achieve the promises that democracy
makes.”® As Aristotle pointed out, politics is identifiable with liberty
because it is a realm of opinion. Democracy promises to be the better
condition for attaining this because it promotes an equal distribution of
political power.

But once it is made the terrain of truth, politics becomes inhospitable to
contestation and liberty and also to peace, since there is a risk that political
conflicts assume a violent and intractable nature. When the political arena
is inhabited by conflicting interpretations of what a true idea means, com-
promise between them looks difficult to achieve, and logically impossible.
Since the opposite of truth is error, it makes no sense to tolerate an error
unless those who hold it see it as a temporary error to be overcome. An ex-
cellent justification of this attitude has been given by Cicero, who is a valu-
able reference point for assessing the distinction between forms of dia-
logue, and in particular the philosophical and the political.

Cicero dealt with disagreement in relation to disputes within philo-
sophical schools and among philosophers and in relation to the orators in
the forum. He argued that when agreement of the former kind was not
possible, the individual participant in a sermo (philosophical debate)
could freely decide to follow his own judgment, if his philosophical school
did not offer him any secure guidance on how to solve the conflict among
basic assumptions. “But let everyone defend his views, for judgment is
free: I shall cling to my rule and without being tied to the laws of any sin-
gle school of thought which I feel bound to obey, shall always search for
the most probable solution in every problem.”* But suspension of judg-
ment was highly undesirable in political contentions, in fact, impossible
because decisions could allow for procrastination at most, yet not suspen-
sion and most of the time not even delay. Moreover, the city had secure
guidance for conflict resolutions in the laws, both constitutional and ordi-
nary. In sum, suspension of judgment was possible only with philosophi-
cal debates. Cicero did not, of course, intend to say that philosophers
should be free in all their opinions or tolerant of all beliefs, any more than
a citizen or a judge. His theory of disagreement, and the distinction be-
tween truth and probability, relied upon a basic agreement on what hu-
man reasonability was; at any rate, suspension of philosophical judgment
was for the sake of resolution of uncertainty and the achievement of truth.
Cicero did not practice what contemporary epistemics call “nihilism.” His
philosophical school was the Academy, whose basic moderate skepticism
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was equally distant from Platonism on the one hand and from Pyrrhonism
or absolute skepticism on the other. Probability instead of total suspension
of judgment, and arguing in utramque partem instead of dogmatic asser-
tiveness, were the basic rules of the Academy and civil eloquence.” A
moderate skepticism was for Cicero the key to the continuation of sermo:
“The philosophers of the Academy have been wise in withholding their
consent from any proposition that has not been proved . . . nothing could
be more unworthy of the dignity and integrity of a philosopher than to
adopt a false opinion or to maintain as certain some theory which has not
been fully explored and understood.”*®

The rules of sermo were thus necessarily different from those of rheto-
ric because the former were dictated by truth and the latter by prudence
(decorum or propriety), which contended that the orator should accommo-
date himself to the character of the audience and avoid imposing a
standard of certainty on materials that had to do with conviction and
persuasion among free citizens. The reference point of the orator was the
republic’s good—the preservation of liberty and civil peace: the law and
the rights were his secure guidance. Cicero’s position is not different from
the one suggested by John Rawls, who also argued that disagreement in the
name of truth has a natural propensity to degenerate into violence, since
the parties take it as a duty to resist others’ wrongs and convince them of
the truth. An old but still evocative example of failed agreement among
participants who entered deliberation with the intention of convening on
some determinate truth is that of the numerous religious councils that
were held in the early decades after Luther’s protest, which not only jeop-
ardized the humanists’ irenic goal but moreover radicalized religious dis-
agreements and opened the door to the wars of religion. Dialogue proved
to be out of place because the views that caused disagreement could not
be made objects of consent.”” When truth is the topic of politics, prosely-
tism takes the place of persuasion and deliberation, and persecution the
place of tolerance. This was the source of the wars of religion. Its nefarious
logic does not disappear because we create a democracy but only if we
take away from political discourse the quest for truth.

As a matter of fact, the theologians (Catholic and Protestant alike) who
in the seventeenth century set up to resolve their dogmatic disagreements
through dialogue ended disastrously because they resolved to adopt Cice-
ro’s rules of sermo, not those of rhetoric.’® Their choice was predictable
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because they wanted to achieve not peace in liberty but the kind of
harmony (concordia) that only truth allowed and that commanded the
overcoming of important differences (thus, “errors”) and the suspension of
decisions until truth was restored.” The rules of sermo were the recipe for
intolerance and war because they were incompatible with pluralism.®’ But
for the continuation of dialogue and the preservation of peace, the strat-
egy would have been that of minimalizing the doctrinal content of reli-
gion and, in this way, deflating the ethics of coherence and strengthening
those of respect.®! But this position could be embraced only if dialogue
would be moved outside of the domain of truth (theology in that case) in
the domain of politics or civic rhetoric. Truth entrusts competence as au-
thority, thereby making opinion pluralism transitory and only instrumen-
tal to the outcome. Furthermore, appeals to truth in politics are divisive
because they do not allow for accommodation.%? Clearly, epistemic theo-
rists make the court or forensic judgment (achieving the truth on some
fact) their model of collective decision making, not the political assembly
or the work of legislators. As I will argue at the end of this chapter, the
epistemic and unpolitical ideal rests on equating judgment in jurispru-
dence with judgment in politics.

Another objection that can be raised to the epistemic conception is the
following: When should we stop testing the “correctness” of a decision?
Contrary to a court, which is expected to produce, and produces, a defi-
nite verdict, democracy is an open game of political decisions and revi-
sions of previously made decisions. It does not consist in a process whose
aim is to fill a vacuum of knowledge at some point in the future and thus
stop deciding. Its procedures are not meant to produce ultimate decisions.
Democratic decisions, as all political decisions, occur in the time dimen-
sion of the present, but in contrast with other decision-making processes,
they do not promise a final solution to a given political problem. The ac-
ceptance of legal change is a recognition that democratic procedures are
meant to regulate conflicts and disagreements that arise persistently.

As said above, theorists of epistemic democracy claim to rely upon
Condorcet’s jury theorem when they argue that democracy should be a
procedure that tends to generate correct decisions. Yet, this theorem is the
least apt to explain deliberation in political assemblies.* The “mistake” in
applying it to the those assemblies should be ascribed to contemporary
theorists of epistemic democracy rather than Condorcet, who, when he
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set out to devise the constitution of the French republic (1792-1793),
dropped the jury theorem and foresaw the possibility both of dissent over
the interpretation of the constitution and of constitutional amendment.
He actually offered a relevant contribution to democratic constitutional-
ism when he interpreted the law-making activity in the representative as-
sembly as a work of implementation and interpretation of the principles
and rights contained in the constitution, a work that was endogenously
open to diverse opinions and disagreement. Consequently, Condorcet
selected disagreement as the perspective in relation to which the perfor-
mance of the democratic decision-making process should be judged.®*
Thus, he asked how the democratic process could be made less prone to
instability without resorting to nondemocratic strategies. Although suspi-
cious of parties and factions, Condorcet conceded that the object of
democracy is opinion, not truth. He thus thought that the political work
of an elected assembly and of electors should be seen as a process of per-
manent emendation. As he said, “Today’s legislators are simply men, who
cannot give to other men equal to them anything but laws that are tran-
sient like they are.”®

This point does not deny that there should be limitations to what the
democratic procedure can decide upon on an ordinary basis. This is the
function of constitutionalism—the main object of justice in Aristotle’s
terms, as we shall see below. Democracy can be prevented from having
“incorrect” outcomes by constitutionalized politics. But the evaluation of
the “correctness” of decisions rests on a criterion that is internal to the
mechanism itself, and thus an opinion itself.%® As Frank Michelman has
argued, law-making procedures produce “laws that are valid,” not laws
that are true: a “regime of lawmaking needs not, in order to be right, re-
sult in perfectly just laws; rather, it need only use procedures capable of

"7 Interpretations of the constitution are not

producing laws that are valid.
only possible but allowed because diversity of opinions is the condition
that democratic liberty values and beforehand provokes. The majority and
minority divide is the basic rule that governs the world of public discourse
on political issues, both when the constitution is at stake (and decision is
made by referendum)®® and when everyday policies are. To claim that
there is or ought to be one correct interpretation of the values of equality
and liberty, independent of the circumstances in which those values are
applied, is questionable from within a democratic perspective. As per

Condorcet, constitutionalism is needed precisely because dissent, rather
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than consensus, is to be foreseen. However, the epistemic doctrine seems
to hold that this is the case, thereby denying or excessively reducing the
scope of politics in developing normative values.

Epistemic arguments in the definition of democratic legitimacy raise
two additional problems that pertain to the meaning of the epistemic turn
and the appeal to Aristotle’s authority, respectively. The attempt to prove
that democracy is good, or better disposed toward true decisions, because
the collective is rational, was a strategy devised in the eighteenth century
to counter the popular antidemocratic argument that democracy is a bad
regime because it relies on the many, who are incompetent and irratio-
nal.%’ Jean-Jacques Rousseau and Condorcet answered to this classical criti-
cism by switching the locus of political legitimacy from content and
outcome to procedures ordering the work of collective gatherings. Willing
to contest the aristocratic argument that virtue and competence were the
requirements of ruling, they had to prove that political equality was able
to meet the criteria of knowledge and competence. It is hard to figure out
what is today’s terrain of contestation in relation to which epistemic theo-
rists bring the issue of legitimacy back to competence. Why do we need to
make democracy resemble an aristocracy, and why do we want to dress it
with the garb of the best one or the best few?

The second problematic argument consists in defending epistemic de-
mocracy by endorsing Aristotle’s critique of Plato’s epistocracy.”’ Indeed,
although Aristotle purported democracy as a degeneration of constitu-
tional government, when he had to evaluate the role of the many, he ac-
knowledged their deliberative proficiency in the public assembly (ekklesia)
and the jury in law-courts (dikastes). But this is not a complete depiction
of Aristotle’s position toward democracy. It is inappropriate to say that Ar-
istotle thought the many were competent in making good laws if we do
not make the crucial distinction he made between laws and decrees. This
is what the epistemic theorists who invoke the authority of Aristotle disre-
gard. To him the many were good (and actually better than the few) in
making judgments on individual cases, which is what the assembly and the
jury did in his mind because they judged in conformity with already exis-
tent laws (constitution) made by the legislator (nomothéton). As a matter of
fact the assembly did not make laws but decrees (psephismata) and the
jury gave verdicts on specific cases (civil and criminal). But according to
Aristotle, the many were not good at making “the laws” and in this sense
they were not given the authority of the nomothéton. Virtue, a quality
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much more easily found in single individuals, was the principle and con-
dition for good government and lawmaking.”! This is the perspective we
have to situate ourselves when we want to present Aristotle as friend of the
multitudes. In his view, the many used consent (not virtue) as the strategy
for decision making, so they could not make political decisions that met
with independent standards—they could not transform doxa into aréte.
Yet the reason for having citizens set in the assembly was not that.

According to Aristotle, the participation of the many in the legislative
function was essential to attaining liberty. Citizens protected their liberty
through participation in two ways: first, their great number was an impor-
tant obstacle against corruption (not even the richest citizen could buy a
majority in the court or the assembly); and second, they were able to act
together, which showed that, while each was individually weak, the inclu-
sion of all, regardless of their individual qualities (and knowledge), made
them strong and able to govern themselves. While the government of the
few relied on exceptional individualities, the many had the virtue of mak-
ing decisions in concert (cooperation more than knowledge was their
skill)’>—which is what in fact the wisdom of the crowd consisted of. Small
gatherings risked instability because they were too small a number to con-
tain the egotism of great personalities. But the power of the great few
would deflate in a large crowd. At any rate, according to Aristotle, the
many did not compete with the few on the matter of correctness or good-
ness or wisdom of decisions. They competed with them on the matter of
liberty, by claiming they were able to rule themselves although they had
no special personal quality, virtue, or honor; and on matters of co-
operation, which was harder to attain by great personalities.”* This was the
goal and the argument that led the Athenians’” democratic revolution. The
many reclaimed their liberty, not correctness, when they claimed to be
included in the law-making assembly. Democracy is a regime of liberty,
not episteme.

In sum, democracy pertains to liberty, not truth. It is better than any
other regime not because it produces good decisions but because it allows
us to feel directly responsible for the decisions we make and do so by using
the same procedures in order to make decisions that all of us obey. And
we are autonomous under democracy not only because we obey the laws
we make but also because we “set the agenda” concerning the problems
that we consider important and want to decide upon. Democracy is not
simply a method for solving problems (as according to the epistemic ap-
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proach) but also for naming problems, or transforming a given in a prob-
lem to be publicly discussed.” Thus to theorize the value of democratic
competence is “to confront with a seeming paradox. Democratic legitima-
tion requires that the speech of all persons be treated with toleration and
equality. Democratic competence, by contrast, requires that speech be sub-
ject to a disciplinary authority that distinguishes good ideas from bad ones.””?
Democratic society has many authorities operating in different domains—
from markets to the courts—yet the supreme one remains “public opinion”
which freedom of speech and association concurs in making educated
and informed, with no certainty of success.

A final objection can be made to the theory of epistemic democracy:
when we speak of political “decisions”—right or wrong, correct or
mistaken—we should avoid considering all decisions as if they are identical
in kind. Political decisions are, most of the time, decisions on issues that
are very controversial, not only or mainly on problem-solving kinds of is-
sues. They are issues whose outcome is a law that imposes an obligation to
obey on all the citizens, not only on those who regard it as just or cor-
rect. A scientist who acknowledges her mistakes and embraces the out-
comes of her colleagues capitulates before the truth: she acquiesces; she
does not simply obey it. A jury that achieves a verdict produces a definitive
and no-longer-revisable decision and a decision that has the same inter-
pretation for all; liberty to revision would mean compromising the value
of justice. Hence, even the appeal to “correctness” takes different mean-
ings in a political assembly. “The difference between the jury and the
electorate is that while the jury is faced with an issue which has one an-
swer which is correct for all individuals, different decisions may be correct
for different voters.””®

As I shall explain in the following section of this chapter, neither the
domain of scientific knowledge nor the domain of juridical justice can
make sure that liberty is a principle all the way through because the search
for truth is supposed to come to an end. This is not the case with politics:
issues such as “What type of health-care system should we have?” are ob-
jects of decisions that are hardly definable as “correct” because they are
hardly solvable with one true answer now and forever.”” Obeying them does
not require accepting them as correct; it does not entail capitulating be-
fore them or no longer revising them. As Hans Kelsen showed, obeying a
law entails accepting the constitutional and legal order, and moreover the
procedures that made it possible: this is what we obey when we obey a law
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we do not agree with.” It is obedience not merely of this or that decision,
but of the entire institutional system. This is the site of democratic author-
ity and the place in relation to which issues of political legitimacy emerge.

The Negative Power of Judgment

The idea of the expansion of the unpolitical in contemporary democracy
has been described by Rosanvallon as a peculiarity of representative de-
mocracy or an uninterrupted dynamic of the reactions of civil society to
the actions by the political institutions. Democratic politics acquires thus
both a positive and a negative meaning. The positive sense refers to the
formal and authorizing sovereignty of the will that springs from citizens’
suffrage along with the authorized work of the institutions. The negative
sense describes all those informal public activities that provoke impedi-
ment, surveillance, and judgment: forms of participation by means of which
citizens check the work of democratic institutions and peacefully subvert
the established order. According to Rosanvallon, these informal public ac-
tivities are more central in democratic legitimacy than direct or traditional
positive actions because what citizens need most today is checking that
procedures are used correctly. Thus, domains that were originally seen as
external to and even a containment of democratic decision making, like
bureaucracy or justice, are on the contrary essential components of demo-
cratic legitimacy.

A quick observation needs to be made on the meaning of Rosanvallon’s
overall project of rethinking democracy from the perspective of the sta-
bilizing function of nonpolitical departments of collective action, like
justice and, above all, bureaucracy. To the latter, which has been tradi-
tionally regarded as antithetical to politics and democracy, Rosanvallon
ascribes two crucial functions: bureaucracy as a force of integration and
solidarity in a society that is highly individualistic, and bureaucracy as a
force that brings impartiality in a democratic polity, in which decisions
are based on majority rule and deeply marked by partisanship and partial-
ity. It is certain that a major factor in this shift from negative to positive
acceptance of bureaucracy has to do with a change in the way bureau-
cracy operates in contemporary advanced societies, and also with the
growth of Furopean integration. Rosanvallon’s resuming of bureaucracy
thus reflects a trend in European democratic thought; it is internal to the
stabilizing role of the European Union, which was achieved first of all
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thanks to a capillary system of regulations able to impose uniformity
standards on the diverse national systems of administration. But the en-
dorsement of the bureaucratic mind as internal to democracy has theo-
retical implications that go beyond these contextual reasons. The older
nineteenth-century conceptions of bureaucracy, which focused on strict
hierarchy, centralized state control, and homogenizing treatment of peo-
ple and issues, have given way to a diffusive practice of regulation in the
local, regional, and municipal administrations. The European Union
contributed in emancipating bureaucracy from stigma while changing its
character and making it a basic resource for democracy in its local self-
governing expression. The impact of this new attitude toward bureaucracy
is revealing what Rosanvallon thinks is an expansion of the negative power
of judgment at the expense of the positive one: citizens ask for checking and
monitoring of decisions more than to participate in making them. They
thus play the role of judges more than that of political actors.

Of the three forms of public activities associated with negative power—
impediment, surveillance, and judgment—the last one is certainly the
most modern and important.”” The role of judgment in politics acquired
momentum in the second half of the twentieth century, in coincidence
with the consolidation of constitutional democracy, the technological
revolution of the means of information and communication, and the ex-
pansion of civil society, domestic and global, with movements of contesta-
tion and denunciation.®® Civil society acquires the physiognomy of a
large tribunal or the forum in front of which political leaders and magis-
trates are required to appear in order to be checked in their behavior and
pressed to make or avoid making certain decisions. In representative
democracy, however, the actor of this negative politics is not the citizen-
elector but the citizen-judge, who operates through an uninterrupted
work of public scrutiny that may have great influence on institutions,
although it is informal and not authoritative. According to Rosanvallon,
judgment is the site of counterpolitics or counterdemocracy (that is, coun-
ter to the decisions made by democratic institutions); it is located in civil
political society as a permanent work of evaluation of the politique politi-
sée. Negative power is the expression of citizens’ distrust when distrust is
not merely the symptom of a sentiment of dissatisfaction (which is perma-
nent in democratic society and never completely satiated) but an active
force of counterpower.®! Counter- or negative politics, according to Rosan-
vallon, may be unpolitical in its forms but is not in and by itself a reaction
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against politics. Indeed, the citizen-judge may give birth to a frontal op-
position against the established political powers, but it is not antipolitical
in its outcome.

However, the unpolitical character that judgment puts in motion to
check on and monitor institutionalized politics may encourage distaste
for politics and even democracy. Moreover, it may mobilize actors that are
invisible to the people in whose name opinion is proclaimed. As Rosan-
vallon observes, the Internet has revolutionized the very notion of opinion
because it claims the immediate representation of the opinion of the pub-
lic by the users of the web, who overcome all intermediation, structural
and organizational. The web destroys dissimulation and arcana by placing
all information at our disposal, but it resists arithmetic measurement and
aggregation of any sort. Regardless of whether traditional mass media con-
centrates, the web decenters, or of whether the former leads viewers ac-
cording to a centralized plan, the latter demolishes centralized planning.®®
The web serves the public better than it does democracy, which needs a
central moment of decision or a legitimate actor, like the voters who vote at
the same time and according to the same rules all over the country.

Rosanvallon is aware of the risk of depersonalization and fragmentation
when he observes that while the démocratie impolitique is an expansion of
citizens” indirect influence on institutions and the representatives through
their censorial judgment, it may rouse a “decline of the political” just in
the moment it unveils democratic politics’ inherent association with
partial interests and even corruption, as Mann had also argued.®* This
explains why in contemporary democracy citizens” surveillance and criti-
cism are not made in the name of more participation or of their direct
exercise of power. Citizens negative power conveys a message of power
avoidance rather than power reclaiming, also because judgment is the
power of the spectator, not of the actor. As we shall explain below, unlike
the political actor, the judge needs to be disengaged from and external to
the fact in order to judge competently.® In Rosanvallon’s mind, this is or
should be the attitude of the citizens when they monitor and evaluate
their representatives’ decisions.

Unpolitical democracy is a detached form of participation, as that of in-
dependent viewers or evaluators. It is, as it were, a form of passive presence
with the pretense of disinterestedness. Indeed, the goal of the citizen-judge
is to make power more transparent and impartial, not more accessible or
widespread. Its goal is to devise institutions and rules that can in the
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long run make political participation less needed. Paradoxically, apathy
as the drying up of passionate involvement seems to be the final outcome
of an effective negative power.%¢ This inference raises the legitimate doubt
that counterpolitics or unpolitical democracy can actually foster rejection
of politics, either as distaste for ordinary politics or as a populist quest for
an exemplary disruption of ordinary politics.

As said, Rosanvallon acknowledges these potential risks. Yet he does not
seem to worry about the latent antipolitical implications of the expansion
of the unpolitical. Actually, he regards citizens’ negative power as an ef-
fective barrier against too-much politics (and, moreover, populism), the
pathology of democracy, and a true denial of politics, against which
Rosanvallon proposes his idea of a counterdemocracy or resistance to the
decisions made by political organs like parliaments.®” As I shall explain in
the next chapter, populism is to representative democracy what dema-
goguery was to the direct democracy of antiquity. It may be described as
the militant use of political partisanship for the sake of overcoming plural-
ism in partisan views and creating a unified opinion, that is to say, by mak-
ing one partisan view representative of the whole people.

In Rosanvallon’s rendering, the broadening of impartial judgment is
meant to be an antidote to populism because partisanship, in contrast to
impartial or independent reasoning, is the natural nourishment of pop-
ulism. Accordingly, deliberative fora of discussion and issue-based com-
mittees by experts (practices of public judgment that pervade today’s
domestic and international arena) should be welcomed as sites of nega-
tive power in modern democracy. They are a check on partisan politics
and potentially tyrannical majorities, and moreover activate the reserve
of dehance (réserve de defiance) that naturally exists in democratic
society. They make the public attentive rather than mobilized, suspi-
cious rather than faithful to a leader or an ideology. They make citizens
diffident toward politics and in search of dispassionate judgment and
impartiality.

The worth of deliberation is actually proved a contrario by populism’s
misuse of judgment: when an audience populist leader declares himself to
be the true representative of people’s will beyond and outside the electoral
mandate, he puts in motion the destructive power of judgment and calls
into question not simply a bad or corrupt performance of state institutions
but electoral politics itself, its advocacy character.®® But contrary to the
populist leader’s ambition of representing the purity of the people’s will
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independently of the electoral mandate, the citizen-judge wants to re-
store, not vilify, the moral legitimacy of representative institutions. Thus,
negative power respects representative democracy’s positive power. Hence,
Rosanvallon’s conclusion that since populism is a threat contained in the
genes of democracy’s partisan nature, it can be neutralized effectively
only by relieving democracy of partisanship. Impartial judgment would
thus play a hygienic function.

The problem is that the border that separates unpolitical and antipoliti-
cal expressions of popular mistrust is very thin, although for a reason that
Rosanvallon does not contemplate. If we pay attention to the recent
fortunes of populism (both in its traditional form and as videocracy) in
Furope, we may see that populism has found fertile soil precisely in coun-
tries in which the distrust of parties and partisanship has been very strong.
The crisis of political parties may be counted as one important factor in
the raising of new forms of populism. Take, for instance, the case of Italy.
In Italy, the Northern League and Mr. Silvio Berlusconi’s movement—
two populist parties—emerged in the 1990s, during a time in which tradi-
tional parties had declined because of both corruption and the end of the
polarized ideologies of the Cold War. Decline in partisan identifications
translated into a decline in citizens” participation (both electoral and as-
sociational) and the broadening of the distance between citizens and in-
stitutions.” Tt did not, however, bring a more reasonable public sphere.
Nor did it bring more numerous independent voters or the rise of nonpar-
tisan and more objective sources of information.”’ Instead, it opened the
door to new political actors and movements that built their ascendancy on
a public arena that was emptied of partisan attachments and branded in
the language of nonpartisan politics and free and private media against
traditional forms of political aggregations. As I will illustrate more dif-
fusely in Chapter 4, videocratic populism succeeded by making the citi-
zenry an unqualified and undefined audience, a public of individual
consumers of political commercials, with no party afhiliation and loyalty
and no claim to participation either.

What, then, is the antidote to the risk of a displacement of politics that
negative power may foster, particularly if this power takes the feature of a
distrust and suspicion for partisan leanings? Rosanvallon agrees that the
antidote is not to be found in the myth of self-regulated markets, as neo-
liberals prophesize. Its site cannot be the instrumental reason of the pri-
vate individual but the impartial judgment of the citizen. Its site can be,
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as anticipated above, the bureaucratic system and the judiciary system,
because both are domains in which dispassionate judgment and impar-
tiality operate within the institutional order. The protection of democracy
from the risk of populism comes from extending the domains of nonpo-
litical decisions. This seems to suggest that politics, rather than populism,
is on trial. The reason for that, as we shall see in the next chapter, may be
found in the implicit identification of democratic politics with populist
politics or, more accurately, in the location of the insurgence of populism
in the process of political participation. Certainly, procedures do not give
sufficient guarantee against populism because they are based on majority
rule and the winning goal that drives political competition of political
opinions. Democratic participation, even when made according to proce-
dures, is based on opinion, and opinions are fatally plagued of partiality,
prejudices, and partisan biases.

Along with the extension of the bureaucracy, another strategy that
scholars of democracy have welcomed as a correction of the bad possible
outcomes of political assemblies has been the creation of minipopuli or
deliberative arenas, experiments that are growing numerous in all demo-
cratic societies and which are intended to supplement decision-making
institutions with the wisdom of the crowd and rational advice.”! Rosanval-
lon praises these experiments in selective participation as repositories of
judgment as the true reserve of impartiality and reflexivity, two qualities
that can amend the democratic politics of partisanship. Let us analyze
this important phenomenon more closely.

Since the second half of the twentieth century (with the Nuremberg
trial as a symbolic turning point in legitimating the role of judgment), the
place of judgment in politics has become gradually more esteemed and
pervasive. Meanwhile, the citizen-judge that emerged in the nineteenth
century as the generating force of public opinion has gradually become
more specialized and sophisticated, thanks also to the technological revo-
lution of the media. Along with the traditional forms of judgment (surveil-
lance and control that citizens’ diffuse political action engenders), judicial
forms of censure and adversarial initiatives have increased their influence.
Their purpose is not simply that of monitoring ordinary political decisions
(as constitutional courts may) or promoting new or different decisions (as
public opinion and social movements may) but rather that of reaching
impartial opinions on issues that, if left to the democratic political arena,
would be exposed to citizens’ biases. “From here comes the growing
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importance we must recognize to the development of new modes of inter-
mediary structuring of actions of surveillance by means of militant yet not
partisan organizations.””?

Bipartisan committees rather than political assemblies or parliaments
are the strategies of discussion and agreement capable of compelling par-
ticipants to polish their partial views and reason dispassionately as only
judges in the court can do. Thus, the ideal site of impartiality is the do-
main of justice, not of the market, because the former is more consistent
with the monitoring character of negative power and the diarchy of will
and judgment that makes for representative democracy. Deliberative fora
and gatherings of sorted or selected citizens and appointed experts in ad
hoc committees for the sake of problem solving or the critical assessment
of controversial issues are the new terrain in which the negative power of
the citizen-judge shows its compelling counterdemocratic effects.”

These are important sources of information on what citizens think, and
important strategies for devising solutions to controversial problems in
specific areas that pertain to administration more than lawmaking. Or, if
they are to contribute in lawmaking, they do so by devising competent
suggestions to be sent to decision-making bodies. The authority of judg-
ment is subjected to the authority of the will as I have argued in Chapter 1.
The idea of diarchy rests on this basic assumption, which is meant to
make these two faculties collaborate rather than replace one another’s
role. The question we should ask is thus whether these deliberative fora
are a true “redemption” of democracy from its inborn risk of populist poten-
tials. I would like to raise four doubts about the ability of these new experi-
ments of independent public reasoning to fulfill the role Rosanvallon and
other deliberativist theorists assign to them. It seems that while they do
not cure democratic societies of the possibility of populism, they do con-
tribute in devaluing the work of democratic institutions.

First, deliberative committees reflect the idea that representative bodies
are mainly partisan and hence irrational or incapable of judging the public
good; they question the main institutions of modern democracy: elections
and representation. The “civic capacity” in collective actions is facilitated
by “civic intermediaries” that are not political parties but associations, fo-
cus groups, and the like. The goal is to avoid “a pluralism of mobilized in-
terests groups” that leads to “a tower of Babel marked by polarized debate,
impasse, domination.””* Take for instance the case of new deliberative
creations like “deliberation day” and the growing practice of nonelected,
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carefully designed venues into which citizens are selected for representa-
tive (of the general public’s opinion) purposes, such as recent experiments
with citizen juries and panels, advisory councils, stakeholder meetings, lay
members of professional review boards, representations at public hearings,
public submissions, citizen surveys, deliberative polling, deliberative fo-
rums, and focus groups. These are all examples of self-authorized represen-
tational forms that Gene Row and Lynn J. Frewer have named “citizens
795 As the ideal of deliberative assemblies of this kind stands,
citizens representatives are intended as supplements to elected representa-

representatives.

tive bodies or administrative bodies in areas of functional weakness or
highly contested issues, areas in which a large consensus would be desir-
able to overcome the sense of injustice that a decision carried out by major-
ity rule may create. Although these deliberative assemblies have no power
to substitute for authoritative political institutions or elected representa-
tives (they are meant to offer advice, not make decisions), their “compe-
tent” and “impartial” outlook gives their opinion a moral authority that
sometimes exceeds that of authoritative political bodies (the only ones that
enjoy democratic legitimacy). In these cases, democratic legitimacy is felt
as faulty because it is unable to deliver decisions that are truly above “the
will of all,” to paraphrase Rousseau, the theorist who is the hidden inspira-
tion of today’s critics of democracy from within.

A second critical reflection pertains to the fact that these committees
are a challenge to the diarchic character of democratic sovereignty in an-
other important way. Indeed, in the mind of their proponents, the results
of these informal bodies of deliberation are not meant to be simply coun-
terfactual but also a kind of statistically representative snapshot of the ex-
isting but latent preferences of citizens—something that power-holders
seeking to represent “the people” need to know. This is the reason why
governments increasingly constitute citizen juries and panels whose charge
is to represent the views of citizens more generally on a given issue.”® How-
ever, should these forms grow, they would bring new challenges to de-
mocracy because any randomly selected deliberative body will inevitably
generate opinions that are different than public opinion and moreover
than the opinion that elections register. Who is going to resolve the dis-
agreement between positive power (elected law-making assemblies) and
negative power (informal gatherings of citizens representatives)? Is it not
possible that this disagreement will have the unintended consequence of
strengthening the power of administration and the bureaucracy?
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Thirdly, these deliberative committees may encourage elitism, imper-
sonating citizens engagement while actually encouraging passivity. As
Bruce Ackerman has noticed, randomly selected bodies may become
tools that elites can use to legitimate their policies while bypassing elec-
toral accountability, or substituting for broader citizen judgment and
participation.”” Moreover, if we judge these new forms of citizens’ delib-
erative fora from the perspective of democratic participation, we cannot
neglect the fact that this surplus of representative participation mobilizes
few citizens while making the many (in the name of whom the selected
few are asked to express their deliberative opinion) even more passive.
Jane Mansbridge has convincingly observed that since participants volun-
teer, those who have most intense interest in participation or a louder
voice often dominate.”®

Connecting nonelected bodies to broader publics in the absence of an
electoral mechanism would be in itself a challenge to democracy because
participation would be from the start and by principle kept disassociated
from decision. Democratic procedures, as we saw, settle avenues of behav-
ior that regulate participation (both in forming and in making decisions)
by projecting them to win a majority. But unpolitical democracy may very
well entail relocating public action outside the places in which political
decisions are to be made according to democratic procedures. It may in-
stigate ordinary citizens to think their function is only one of monitoring
and judging. It may thus prefigure a transtormation of the meaning of
politics according to goals and criteria that recall the nineteenth-century
utopia of the rational power of the experts with the support of the ordi-
nary many. It may finally suggest that politics is a cognitive practice for
reaching true outcomes, solving problems, and moreover eradicating
“politically-relevant reasonable disagreement.””’ Committees of experts
or councils of wise and virtuous citizens, who are asked to advise rather
than make decisions, are most of the time the means public administra-
tors (elected officials in search perhaps of reelection) use for not simply
getting advice but also conquering more popular support, taming popular
dissatisfaction, and co-opting pressure groups most representative of im-
portant interests; in a word, increasing their credibility and trust through
citizens’ “engagement.”!"

The fourth critical observation pertains to the lack of democratic legiti-
macy of these new practices of selected participation, and points to a way
in which they may contract democracy rather than enrich it.""! Indeed, in
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the deliberative fora the formation of the agenda and the frame of the
questions to be discussed by the selected citizens are not part of the politi-
cal process. They are instead kept outside the forum as the task of the
mediators and organizers of these deliberative experiments. In clear viola-
tion of the democratic principle of autonomy, both the issues to be dis-
cussed without prejudice and the procedures regulating the discussion are
not decided and chosen by the participants. Deliberative fora are made up
of tutored citizens: spectator-judges who apply rules and procedures that
others have devised and come to judge on facts they did not contribute in
choosing. Selecting problems, framing agendas, organizing discussion,
sorting out the audience, and leading deliberation: all these decisions can
be made without involving partisanship on condition they are not made
by those who are supposed to judge or deliberate. If objectivity and impar-
tial judgment are the content and goal of politics, citizens’ participation
may become irrelevant and actually undesirable, because, after all, a few
competent or virtuous participants can perform better deliberative service
than many ordinary citizens.

This is an old issue and in fact reflects the main objection against de-
mocracy as the realm of opinions and decisions of the majority, since at
least the classical essay by the Old-Oligarch and Plato’s dialogues. Its
renaissance in modern democracy, while democratic institutions seem
to enjoy an unmatched success, should worry us, but not come as a sur-
prise, because deliberation has traditionally been the task of the compe-
tent few and a method for cooling passions and containing the demo-
cratic element.

In the rhetorical tradition to which it belonged, deliberation was prized
as an activity proper to a politeia or res publica that belonged to the genus
demonstrativum because it did not simply imply making decisions but also
affecting the interlocutors’ minds so that they could express their final say
and decide together (although not necessarily agree). Both qualities (mak-
ing decisions and affecting the interlocutors’ minds) are directly corre-
lated and entail that the exposure of interlocutors to other arguments is
decisive if consent is to be sought through discourse. However, there is no
necessary correlation between deliberation and publicity and deliberation
and political equality.

In early modern states and principalities, for instance, the prince and
his ambassadors deliberated about how best to wage a war or pursue a
diplomatic mission, but they were careful to avoid publicity. Moreover,
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until the revolutions of the eighteenth century, deliberation was associ-
ated with a frank discussion among equals in wisdom, or the few, and
with circumspection or discretion. Even in our democratic age, delibera-
tion retains an ambiguous relationship with participation and publicity. In
order for “democracy to remain deliberative,” Pettit has written, electoral
interests (that is to say, “personal, aspirational ideals”) must be taken off
the table. Otherwise, the advantage of the large number will necessarily
become the norm of decision making, which is not necessarily good.!?

All in all, the risk of the unpolitical as dispassionate judgment is that it
can suggest the desirability of bypassing the legitimate authority of citi-
zens' suffrage and the parliament (two essential components of modern
democracy), or replace active or actuating politics with a negative politics
of judgment. This is, as we shall see below, also the message of political
theorists who criticize from within democratic decision-making institu-
tions. Clearly, the political sites of decision produce partial opinions; as
with any decision taken by a majority, it is somehow the expression of
opinionated views. The solution that the critics of democracy from within
advance is thus narrowing the role of democratic institutions (citizens’
suffrage and parliaments) or, more precisely, making sure they are not the
privileged sites of decisions. “Electoral interests,” Pettit writes, “raise prob-
lems so far as they ensure that rather than letting the common good crys-
tallize and rule, as deliberative democracy would require, they invest power
in other sources of influence: popular passion, aspirational morality and
sectional interests.”!”?

The Republic of Reason

Contemporary theorists’ longing for the unpolitical is rooted in interpreta-
tions of democracy that are essentially skeptical of the latter’s capability of
promoting just or reasonable policies and thus protecting individual lib-
erty from the will of the majority. One interpretation, for instance, is the
electoral theory of democracy, which sees collective practices of decision
making, especially electoral behavior, as methods characterized by an
endemic paucity of rationality. Another interpretation is the deliberative
theory of democracy, which integrates and somehow amends the mini-
malist definition of procedural democracy by making discursive justifica-
tion the central task of participation.!”* Different as they are, these two
interpretations converge in acknowledging an intrinsic lack of dispassion-
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ate evaluation in the democratic game of competing opinions for the sake
of electoral victory or majority decision. Not by chance, Pettit brings these
two interpretations together when he wants to prove “how electoral inter-
ests can jeopardize the ideal of deliberative democracy.”!”

Both interpretations refer to democratic decision-making processes in
the same way democracy’s critics have always referred to it since Greek
antiquity. They stress majority rule, a characteristic that is after all pejo-
rative, and try to elaborate strategies that can emend, narrow in scope, or
complement it. “In modernity, democracy is often constructed as being
concerned, in the first instance, with a voting rule for determining the
will of the majority. . . . This reductive definition leaves democracy vul-
nerable to well-known social choice dilemmas, including Downs’ rational
ignorance and Arrow’s impossibility theorem: if democracy as a political
system is reducible to a decision mechanism based on voting rule, and if
that voting rule is inherently flawed as a decision mechanism, then (as
critics have long claimed) democracy is inherently flawed as a political
system.”100

This seems to be Pettit’s approach to democracy. Pettit’s project is the
offspring of a low-profile conception of democracy that is familiar to stu-
dents of public choice. “Electoral democracy may mean that government
cannot be wholly indifferent to popular perceptions about common
interests . . . but it is quite consistent with electoral democracy that gov-
ernment should only track the perceived interests of a majority.”!"” But Pet-
tit’s view of democracy is also, and much more interestingly, the descendant
of the republican tradition, whose relationship to the government of the
many has been traditionally very ambivalent to say the least.

There is no need to go back to Cicero or Polybius to detect the antidemo-
cratic spirit of republicanism (Athens “was always linked, in Polybius’ meta-
phor, to a ship without a captain, buffered by the winds of public opin-
ion”1%%). Rome and Athens represented, and continue to represent, two
different models of politics and society. Rome, as John Dunn has recently
written, gave us a large portion of our political vocabulary, from citizen-
ship and constitution to republic and federation, but it did not give us “the
word democracy. . . . Not only is democracy not a classical Latin word. It
is not a Roman way of thought. It does not express how the Romans (any
of them as far as we know) envisaged politics.”!"? The renaissance of the
Roman tradition in early Renaissance, and then in the eighteenth century,
has reaffirmed and perfected the republican disbelief in democracy.'!’ As
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Pettit observes, despite “later reconstruals of the tradition [of republican
liberty] as Athenian in origin and as committed to one-eyed enthusiasm
about democracy and participation, the tradition was essentially neo-Roman
in character.”!! The renaissance of Rome is detectable also in contempo-
rary political theory, as the critiques of procedural democracy I discuss in
this book testify in quite a striking way.

Neo-Roman republican tradition, which assesses itself as rooted within
the Roman tradition as Ciceronian, means first of all the rule of law as a
corrective of the popular will; it means that politics is conceived in the
negative, as checks and balances, rather than in the positive, as participa-
tion in the law-making process. Citizens, he writes in his recent On the
People’s Terms, should be “invigilators of government,” thus ready to
challenge, judge, and control, not to “serve in the production of public
decisions.”? In fact, Pettit quite rightly adds, republican “enthusiasm” for
liberty coincides almost invariably with “distaste for the pure democracy
represented in many minds by classical Athens.”!> Those who love liberty
as both noninterference and non-domination (that is to say, liberals and
republicans) cannot trust democracy because democracy is a political or-
der fatally stuck between the proverbial rock of an oligarchic solution
(representative system) and the hard place of plebiscitarianism (direct ex-
pression of people’s will by referenda but also election).!™ Democratic in-
stitutions are fueled by the “politics of passion.” Pettit sees one important
remedy for narrowing this defect: containing politics altogether while ex-
panding deliberative fora and committees of experts, and moreover insti-
tuting adversarial practices of judicial contestation—solutions that are not
democratic in character because they do not give priority to lawmaking
or, in other words, are not legicentrist. As Richard Bellamy has recently
observed, Pettit offers a republican argument “for the substantive view of
legal constitutionalism” as a counterbalance to political (as democratic)
constitutionalism."® “Good law,” not simply legitimate law, is the ideal of
freedom as nondomination; responsiveness to the public and citizens’
consent are not criteria of good law and do not make citizens secure in
their liberty, not even if people’s consent is channeled through democratic
procedures.!®

As I mentioned above, deliberative fora and committees of experts are
meant to rectify democracy by reducing the function of parliaments to a fi-
nal yes-no vote. When sensitive issues like crime, prostitution, drugs, and
the like are under discussion, the politics of passion must be restrained, Pet-
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tit admonishes. This can be done by making parliament “appoint com-
missions” of “relevant bodies of expertise and opinion, as well as of people
as a whole, to oversee criminal sentencing,” so as to take away from politi-
cians and political parties topics that can easily be used to exploit popular
prejudices and manipulate “aspirational morality.” Parliaments must re-
tain the ultimate control, but their final voting power should be on pro-
posals that political representatives have not themselves discussed.!”

Pettit advances here two important strategies of democracy contain-
ment. The first one consists in divorcing deliberation and decision or
narrowing the function of parliament to a yes-no vote, while the second
consists in making forensic justice the main protective safeguard of in-
dividual liberty. As we will see, in both cases the participatory aspect of
democracy is held responsible for the vice of majoritarianism and popu-
listic tendencies. As with Rosanvallon, in Pettit’s redefinition of democ-
racy, the negative power of judgment is pivotal. However, it is a kind of
judgment that belongs in the courts and tribunals rather than in politi-
cal assemblies.

The first proposal Pettit advanced is in perfect agreement with the re-
publican tradition to which it belongs. Indeed, it echoes the prescription
of silence that Francesco Guicciardini, James Harrington, and Rousseau
imposed on popular assemblies, which they thought should neither initi-
ate law proposals nor discuss the proposals coming from the council or

the Senate in order not to give voice to popular passions.!®

Divorcing de-
liberation from decision is Pettit’s first important strategy of depoliticiza-
tion. It suggests that making parliaments into simply voting bodies would
have the effect of cleaning democratic institutions of their natural flaw,
which springs from the fact that they are representative of the people, and
thus also of their passions and incompetence. It is thus the public forum
that is the source of the danger because it exalts what is most problematic
of democracy, namely, the cacophonic and partisan world of opinions. How
can we not recall Rousseau’s famous argument that giving voice to an as-
sembly of people would fatally entail setting the stage for rhetoricians,
with the consequence of making reason (and the general will) mute and
powerless? Pettit’s republic of reason belongs to the tradition of political
rationalism and the devaluation of a humanist politics. Although he
deems Machiavelli a pillar of the neo-Roman tradition, Pettit’s depoliti-
cized democracy goes against both the role of rhetoric in politics and
against Machiavelli’s defense of the deliberative ability of the multitudine,
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“which all writers attack,” to hold “well-ordered” public discussions before
voting. Machiavelli praised Rome for allowing “a tribune or any other citi-
zen” to “propose to the people a law, in regard to which every citizen was
entitled to speak either in favor of it or against” so that “everyone should
be at liberty to express his opinion on it, so that when the people have
heard what each has to say may choose the best plan.”!

The inspiration for Pettit’s proposal of separating deliberation or discus-
sion from voting seems to be Harrington rather than Machiavelli. Har-
rington thought that Sparta was a better and more secure republic than
Athens because the Spartan Senate had the power of deliberating and the
assembly only of resolving. “Pure democracy” was Harrington’s name for
a commonwealth that did not separate debating and resolving. Rous-
seau, who retained enough aristocratic spirit (his admiration for the
Roman republic was essentially an admiration for the Senate) to question
the deliberative capability of “a blind multitude,” expressed a similar view,
as we saw.!?

The dualism between the republic of reason and the republic of pas-
sions traverses the republican tradition, ancient and modern. This may be
rendered as a dualism between the republic and democracy, between a
well-ordered system based on virtue and competence and a political order
that seems to be structurally unable to protect the commonwealth from
both partisan interests and great “storms” and anarchy.!?!

Pettit’s second important depoliticization strategy consists in proposing
a broad application of contestatory practices. These practices are like legal
avenues through which citizens can monitor and challenge the outcomes
of decision-making bodies through strategies that are purely procedural
and nonpartisan, similar in kind to those that instantiate expertise deci-
sions and judicial verdicts. Pettit applies the forensic form of reasoning
and practice to political issues and reaches a conclusion that is consis-
tently unpolitical. “In the legal case it is taken to be important, not just
that judges be consistent, but that their judgments on the doctrinally
prior issues dictate in consistency how they vote on the matter to be
adjudicated.”'*

Collective inconsistency is a defect that democracy produces but cannot
amend by itself. Indeed “contestability,” Pettit argues, is not a democratic
strategy but a strategy that the moderns have inherited from the republi-
can tradition of constitutional discussions whose aim was that of render-
ing government’s interference nonarbitrary.'”? Within Pettit’s reading,
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liberty as nondomination does not belong to democracy, nor does the
counterpolitics it promotes. Indeed, “to have more informal and more
routinized procedures” of hearing and contestation is not for the sake of
more participation or “heroic debates” because their purpose is precisely
that of depoliticizing the public arena. Contestatory democracy entails
that “complaints” by ordinary citizens “should be heard away from the
tumult of popular discussion and away, even, from the theater of parlia-
mentary debate.”1?!

The issue of whether the negative power of the people is a chapter in
the history of republicanism or of democracy would be an interesting
topic to discuss but is not what I can or want to do here.!?’ It is sufficient to
observe that in relation to democracy, contemporary neo-Roman republi-
canism plays the same role as liberalism after World War II. Whereas
liberalism in the tradition of Isaiah Berlin accused democracy (positive
liberty) of violating liberty as noninterference, republicanism in the neo-
Roman tradition (negative political liberty) criticizes it for not being able

126 “Quentin Skinner and other

to make liberty as nondomination secure.
historians have shown that the long republican tradition did not embrace
the positive concept of liberty, despite what Berlin and [Benjamin| Con-
stant may have suggested. In particular, they did not embrace a concept of
liberty under which being free is just being part of a self-determining
democracy; they did not embrace the liberty of the ancients, as Constant
described it.”?7

The charge against democracy as a positive liberty regime (thus ex-
posed to the potential for tyrannical majorities) extends equally to direct
democracy and representative democracy. Pettit excludes the possibility
that referendum can be a safe practice of control against decisions made
by elected bodies because plebiscitarian and direct democracy are re-
gimes under which “the most capricious of powers remains morally as
well as legally uncontestable.” But he does not think that representative
democracy can be cured of its endogenous defect either, because while
elections do away with the extemporaneous passions of the demos, they
subject politics to fictitious opinions for the sake of electoral victory and
turn the entire society into a battleground of ideological partisanship.
The question is whether according to Pettit representation and elections
are the forms of politics most consistent with the “ethos of democracy,”
which gives “people’s voice a certain morally social status.”!? As for repre-
sentative democracy, although elections are a valid stratagem to neutralize
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people’s incompetence and irrationality, as Montesquieu argued early on,
they fatally expose politics to manipulation and rhetoric. Much like direct
popular assemblies, parliaments are unavoidably led by a majoritarian
logic, poisoned by partisan passions and political parties.!?

It is the “republic of reason,” not “the people’s voice,” that is closer to
competent deliberative and contestatory models of politics. In these mod-
els, liberty from domination is deemed more secure because the power of
interference is stripped of its arbitrary potentials that both the collective
principle of sovereignty (democracy’s “people” is “with the article” and
refers to a collective) and majority rule unavoidably entail.*” Hence, while
he acknowledges that promoting contestation is crucial in order to narrow
the domain and power of elected bodies, Pettit cautions that contestation
is not a democratic device and in fact can be better organized if it is held
by individuals before a court rather than by spontaneous groups of citi-
zens in society. “I am prepared to concede that where members are very
small, as in the judicial case, contestability can be achieved in significant
measure at the individual level "' Whereas democracy’s legitimacy prin-
ciple is consent, republicanism’s is “non-arbitrariness of interference,”
from which the idea of contestability comes. “T'he non-arbitrariness of
public decisions comes of their meeting, not the condition of having origi-
nated or emerged according to some consensual process, but the condi-
tion of being such that if they conflict with the perceived interests and
ideas of the citizens, then the citizens can effectively contest them.”* Ju-
dicial action is the model of the republic of reason, not parliamentary or
assembly action. Judicial action is characterized by an unpolitical kind of
impartiality and is a check on a specific behavior that translates into a
specific decision. It is an action that operates case by case, and is not col-
lective like democratic forms of political intervention by citizens (as both
electors and representatives).

Juristic Judgment and Political Judgment

[ must at this point return to the role of negative power or the power of
judgment in democracy. As I said in Chapter 1, judgment is the other leg
of democracy’s diarchy, that which makes the decision-making power of
the people active beyond the decision that has been made, although ac-
tive as an informal power that checks, criticizes, controls, and develops
new proposals and the like. Yet what kind of judgment should we refer to
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when we make this argument? The ideal of deliberation in contemporary
democratic theory is more or less directly associated with a view of citi-
zens as actors, who in their authoritative political activity (voting) should
“express their impartial judgments of what conduces to the general inter-
est of all citizens” in a like manner as judges and juries.” Deliberation
prefigures not only a quest for objective and dispassionate truth (the com-
mittees of experts model) but also, and above all, a quest of impartial
judgment on certain given issues (the court decisions or jury model). Yet
judgment in the courtroom is not the same as political judgment or judg-
ment in parliamentary debates, in political campaigns, and even in the
mind of the citizens when they go to the polls. Political judgment has
generality (the general interest of the political community at large) as its
criterion. Judgment in justice aims instead at impartiality in evaluating a
certain fact or a set of data or deeds.

One crucial difference between these two forms of judgment is that the
jury in the courtroom is not involved in the case under consideration in
the way electors or representatives are (nemo judex in causa sua). But the
actors who advocate their cause in casting a ballot or voting in a represen-
tative assembly are the same ones who pass judgment, and the political
setting they belong to does not institutionalize or command impartiality
like the court. Jury and the courts (models of the unpolitical) are asked to
pass judgment as external to the case, and their members are legally com-
pelled to reason and act qua institutions, not political actors (individual-
citizens or representatives). The former wear the mask of the state (or the
law) and must set aside their personal values and preferences. The latter
wear the mask of the sovereign (the public) and are expected to be able to
see their personal case through the lenses of the general interest in order
to make laws that are not a direct expression of their private will or prefer-
ence, yet not wholly opposite or indifferent to them either.**

One may say that in judicial judgment domains, impartiality is a factor
of ignorance (as freedom from opinionated knowledge) and of emotional
independence from the case under judgment. The more the judge’s mind
is empty of personal and partisan (i.e. non-legal) opinions, the more the
judge is in the right condition to impartially evaluate the case under judg-
ment, as the law asks him to do (people who serve in a popular jury are
instructed not to read newspapers or get information on the case under
consideration from sources external to those that justice procedures pro-
vide)."®® But political deliberation suggests the opposite. It presumes and
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actually requires that citizens and representatives are exposed to all dif-
ferent opinions, that they actually contribute to forming a great variety
of opinions, and, moreover, that they listen to all views that a free public
sphere produces before they make up their minds and decide. Impartial-
ity wants not merely what a reasoned and good political deliberation
requires.

In John Locke’s formulation, judicial power is a true third power—it is
impartial in the sense that it is independent from the judgment of the
actors. This means that it must not be politically representative in order
to be consistent with the idea of public reason as it is expressed impar-
tially in the law. The judgment formulated by the judge is supposed to
represent not the sovereign’s political opinions but only the authoritative
voice of the law. Hence, it is and must be unpolitical; it is truly a negative
power because the judge depends on the will of the sovereign (the law),
but should not depend on the opinions of the sovereign: as per Aristotle,
opinions should not be allowed in the court.?® On the fact that the
judge depends on and obeys only the law but does not depend on the
same source of the law as the lawmakers do (the opinion of the public),
Montesquieu rested his case for justice as a third power and the condi-
tion for limited power. Moreover, he argued for the juridical power as
truly negative and protective of individual liberty, precisely because it
was disengaged from “the individual opinion of a judge” as well as of the
executive and legislative powers.”” Unpolitical judgment means disen-
gaged judgment, not judgment as a general or medium assessment among
different views.

Since independence and constraint on getting information do not be-
long in political deliberation as they belong in the court, what kind of
checks can political judgment tolerate in order to make decisions that re-
flect the general interest? The answer to this question casts light on the
role of constitutional checks on the legislative assembly: they are intended
not to make lawmakers act impartially but to act legitimately and respon-
sibly. As we saw in the section of this chapter devoted to epistemic argu-
ments, law-making procedures are intended to produce laws that are
valid, not laws that are true. Rawls himself acknowledged this difference
when he specified that it is essential to liberty that citizens and their rep-
resentatives, unlike public officers, have only a moral, not a legal, duty to
reason impartially: “I emphasize that it is not a legal duty, for in that case

it would be incompatible with freedom of speech.”*
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Thus, law-making procedures aspire to a kind of impartiality that can
never correspond to either the transparency of pure reason or disembod-
ied judgment, two qualities that the theorists we discussed in this chapter
attribute to unpolitical modes of reasoning as peculiar to courtlike check-
ing bodies and committees of experts or deliberative advisory bodies. In
fact, to attach to it the adjective of impartiality is inadequate because this
is not the goal at which political decisions aim. In political settings, con-
straint on opinions appeals at most to the representative’s and citizen’s
conscience, constitutional ethos, principles of morals, or even prudential
reasoning (party loyalty or political calculus, for instance, the desire of a
representative to be reelected.) It appeals to the ethical culture of partici-
pation and the educational potential that practicing democratic politics
may have on citizens’ minds. Tocqueville’s dictum that democracy gets
amended by more democracy exemplifies the pragmatic and process-
oriented character of democratic politics.

It is not news to say that, although procedures can head off conflicts
and social disorder, their efficacy is largely dependent on ethical factors.
This is true particularly in the case of representation, because the mandate
linking the representatives to their constituencies is essentially voluntary
and politically constructed, but it is not and cannot be legally binding.
This makes representation a political praxis that “is not merely the mak-
ing of arbitrary choices, nor merely the result of bargaining between sepa-
rate, private wants.”"*’ Instrumental reasoning and compromise occur in
the context of a common understanding about the political direction the
country should or should not take, with the awareness that it is “not a real-
ity that is objectively given to us in one way or another.”™*" Political judg-
ment gets shaped within this pragmatic context, not outside or against it.

This brings us to the core issue of the specificity of political judgment.
Political judgment aims at the general more than the impartial'*! Broadly
conceived, it is impartial in a way that the judgment performed by the
judge is not—although the goal of both forms of judgment is that they be
consistent with the ideal of public reason. Yet the style in which the public
reason speaks takes shape according to the institutional frame and task
within which it operates. Certainly, no representative would dare to de-
clare in public that his proposal supports or fosters some partial interests
against the community’s."*? The presumption of generality is essential to
the moral legitimacy of political decisions, although contrary to justice
procedures no legal enforcement can be tolerated if political deliberation
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is to occur freely. Moreover, the presumption of generality belongs to a
society in which political power is equally distributed and the political
society is seen as superior to the partial societies (interests and groups) it
comprises.'

Political judgment cannot do away with opinionated views; it actually
makes sense because it is based on them. As we saw in the previous chap-
ter, it cannot be framed independently of the opinions citizens develop in
social life. It cannot exist without ideal (ideological) perspectives or situ-
ated views (views that are more or less distant from the ideal of the general
or public reason), like any form of advocacy speech that pleads a cause in
the name of democracy’s “promises.”!** However, political judgment pro-
duces arguments that appeal to justice, and it does so in two senses: be-
cause it refers to criteria of public interaction that all citizens presume and
accept (decision-making procedures and the basic rights and principles
contained in the constitutional pact), and because it refers or appeals to
moral principles and ethical arguments (like rights or equal consideration
or liberty) that citizens recognize as part of their legal, political, and also
private language."” A democratic constitution is both a written document
and an ethical document that lives in and throughout the ordinary life of
the citizens as a guide to their public interaction and political judgment.
The ideal of the general interest is a goal that political actors promise to
pursue, and they try to convince their electors that the strategy they pro-
pose is the best. Democratic elections require citizens to play a part, both
when they have to judge proposals and candidates and when they them-
selves are candidates. The part they play is arranged according to proce-
dures and institutions that constitute democracy. Acting according to
them is the only truthful action citizens are expected to perform.*® This
is what makes the system work and keeps it open to an endless game of
interpretation and mind changing in the effort to fulfill the promises seal-
ing the democratic pact.

Conclusion

It may sound disturbing to conclude that partisan views are an essential
component in political judgments that try to be consistent with or pursue
the ideal of the general interest, rather than be an unfortunate accident
that good deliberation should wash out. In what sense can partisan views
contribute to making general interests? When theorists identify the work
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of the assembly with that of the jury, they overlook the important fact that
while the trial’s setting presumes that the final sentence is definitive, the
deliberative setting is organized so as to produce decisions that can always
be changed and revoked. Nothing is definitive in a political deliberation
scenario whose presumption of legal changeability is its constitutive struc-
ture.'” The permanent openness that any decision has in a free political
community is the democratic answer to democracy’s critics from within,
who propose narrowing the domain of politics in order to make good and
true decisions. Openness to revision, rather than the interruption or con-
tainment of democratic practices, is the democratic answer to unsatisfac-
tory democratic decisions. This is the maxim coming from a procedural
conception of democracy that is normative.

In concluding this critical analysis of the renaissance of the unpolitical
in democratic theory, it may be useful to recall Aristotle’s argument in The
Art of Rhetoric on the difference between political deliberation and foren-
sic decision. The former presumes that citizens holding different (and
sometimes conflicting) views on public issues seek what is convenient or
just for the whole community and argue for or against by referring to cases
and bringing “evidence” that all citizens can understand and check, al-
though they interpret them differently because their interests and opinions

t.1* Tt is not by taking controversial issues and interpretations

are differen
out of political debate and making them the issue of committees of experts
or selected citizens that deliberation may serve the cause of democracy.
The cause of democracy is served rather by keeping the processes of judg-
ment and will formation open to scrutiny and revision and the political

arena open to competing political visions and political groups.
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The Populist Power

hereas theorists of epistemic democracy give the “crowd” the vir-
tue of wisdom, theorists of populism give it a mobilizing virtue.
The former feature the citizen as a member of a jury who listens to the
voice of reason, not opinion. The latter instead feature the citizen as a
member of a “we” whose unity some leaders concoct as a hegemonic
opinion that claims it speaks for the will of the whole. While in the former
case the political process is deemed representative of the public insofar as
it is disembodied from social interests or ideologies, in the latter the social
and ideological unity of the people occupies politics’ central stage and
becomes the norm of true representation. Yet despite these crucial differ-
ences, both epistemics and populists criticize parliamentary democracy
for making politics a terrain of bargaining among a plurality of interests
and parties. They both question the diarchic structure of representative
democracy, although for different purposes: the former because they aim
at replacing doxa with knowledge and as a consequence give priority to
deliberation of nonelected bodies; the latter because they make the opin-
ion of one part of the people merge with the will of the state, and as a
consequence are impatient with party divisions in elected bodies. Finally,
both of them judge the legitimacy of democratic authority from a refer-
ence point that is external to the political process, like “truth” or a prepro-
cedural “people.” In the end, despite their differences, epistemics and
populists deform the diarchic structure of representative democracy.
Populism is the name of a complex phenomenon. It is a certain politi-
cal style or set of rhetorical tropes and figures, but it also secks state power
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to implement an agenda whose main and recognizable character is hostil-
ity against liberalism and the principles of constitutional democracy, from
minority rights, division of powers, and pluriparty system. Populism is a
radical contestation of parliamentary politics and thus an alternative to
representative democracy, as I have defined it in Chapter 1. Although “we
simply do not have anything like a theory of populism,”! in this chapter I
adopt the following generalization: a populist movement that succeeds in
leading the government of a democratic society tends to move toward in-
stitutional forms and a political reorganization of the state that change,
and even shatter, constitutional democracy. These forms and reorganiza-
tion include centralization of power, weakening of checks and balances,
strengthening of the executive, disregard of political oppositions, and
transformation of election in a plebiscite of the leader. In this chapter I
will try to detect and analyze these characteristics and present populism
as a dishigurement of democracy. But before proceeding, some prelimi-
nary clarifications are needed that pertain to the current usage of the
word “populism.”

Social Movements and Populism

I do not treat populism as the same as “popular movements,” movements
of protest, or “the popular.” Populism is something else and different, and
the characteristics I am going to analyze are meant to show why this is so.
As a preview of the distinction between popular movement and populism,
it may be helpful to consider the two most recent movements in American
politics, Occupy Wall Street and the Tea Party. The Occupy Wall Street
slogan “We are the 99%” fits inside the formal sketch of populist discourse
as polarization between the many and the few and contestation of repre-
sentative institutions (two important components of populism). Yet it does
not fit with the populist view of democracy I intend to criticize because it
is headless and not organized so as to conquer political power at the gov-
ernmental level. I do realize that empirical political phenomena operate
on a shaky terrain and resist generalizations; it is also possible that there is
fluidity between popular movement and populism so that clear-cut dis-
tinctions may be problematic and in need of a case-by-case analysis. How-
ever, without the presence of a leader or a centralized leadership that seeks
control of the majority, a popular movement that has a populist rhetoric
(i.e., polarization and antirepresentative discourse) is not yet populism.
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The case of the Tea Party proves this by default. This is a movement that
has many populist components in its ideology and rhetoric, but lacks a
vertical and unified structure that, as we shall see, characterizes popu-
lism.? Yet this lack seems accidental more than premeditated since the
Tea Party was in search of a unifying and representative leader able to con-
quer and change the Republican Party and the country, because since its
inception it wanted to be more than a popular movement of protest.

We may thus say that there is populist rhetoric but not yet populism
when the polarizing and antirepresentative discourse is made by a social
movement that wants to be a constituency independent of elected offi-
cials, wants to resist becoming an elected entity, and wants to keep elected
officials accountable and under scrutiny: this is the case of a popular
movement of contestation and protest like Occupy Wall Street. And there
is populist rhetoric and populism when a movement does not want to be a
constituency independent of the elected officials but wants instead to oc-
cupy the representative institutions and win the majority in order to model
the entire society to its ideology:® this is the case of the Tea Party, a move-
ment with a populist project of power.

Thus, I would argue that for populism to pass from movement to a form
of managing state power it needs an organic polarizing ideology and a
leader that wants to transform popular distress and protest in a strategy for
mobilizing the masses toward the conquest of the democratic government.
Without an organizing narrative and a leadership claiming its people to
be the true expression of the people as a whole, a popular movement re-
mains very much what it is: a sacrosanct movement of protest and con-
testation against a trend in society that betrays some basic democratic
principles, equality in particular. Yet populism is more than populist rhetoric
and political protest. The distinction between movement form and govern-
ment form is thus essential.

In my critical investigation I acknowledge these two levels but direct
my attention to the examination of the characteristics and implications of
populism as a conception and a form of power within a democracy sys-
tem. In a democratic society, a popular movement of protest or criticism
should not be confused or identified with a populist conception of state
power. The former is consistent with the diarchic nature of representative
democracy; the latter deems diarchy an obstacle that keeps the opinion of
the people separate from the institutions. Populism is a project of power
whose aspiration is to make its leaders and elected officials use the state to
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favor, consolidate, and extend their constituency.! In this chapter I will
focus on this specific phenomenon.

Introducing Populism

Although it claims to sponsor and practice an antagonistic democracy,
populism treats pluralism of conflicting interests as a show of litigious
claims to be overcome by creating a polarized scenario that simplifies so-
cial forces and giving the people the chance to immediately take sides. Sim-
plification and polarization produce verticalization of political consent,
which inaugurates a deeper unification of the masses under an organic
narrative and a charismatic or Caesarist leader personating it. The popu-
list ideology of the people considers society to be ultimately split into two
homogenous groups—the pure many (the people in general) and the cor-
rupt few (the elite by electoral designation or bureaucratic appointment).
Polarization is what makes populism an ideology of concentration (of
power and opinion) rather than an ideology of distinction and dispersion
or simply antagonism.” Thus, while the epistemic interpretation of democ-
racy is headless, populism can hardly exist without a politics of personality;
while the former aims at erasing ideology and all forms of sedimentation of
opinions, the latter lives out of a strong ideological rhetoric. Populism re-
claims the priority of the hegemonic unity of the people against both its
rationalist translation into deliberative speech and its procedural render-
ing by means of electoral representation, participation through political
parties, and constitutional norms that limit majority decisions. Thus, it
contests all indirect forms of political action that representative govern-
ment has created, although this does not make it identical with participa-
tory democracy. Populism is not a call for participatory as self-governing
democracy, although it praises and practices participation and even mass
mobilization. This is the spirit of the argument I intend to make in this
chapter: although populism claims a direct link between popular opin-
ions and popular will, it is not consistently friendly toward democracy.
This inconsistency is most obvious in democracy’s representative form,
but also holds in its direct form that involves diffuse participation by the
citizens, because with populism this direct form is not a method of power
dispersion but rather of power concentration.

Populism depicts and theorizes democracy as hegemonic conflict in
the view of and for the domination of one largely majoritarian opinion
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over its components and over minority opinions. In Robert Dahl’s words,
it gives the demos “total” and “final control” over the political order,
which means empirically the control of the majority.® This unifying proj-
ect makes politics into a work of simplification that narrows the possibil-
ity of a space of communication that is open to all equally, as it does not
belong to anybody. Although Ernesto Laclau claims that the populist oc-
cupation of the place of power is “partial” and never complete, the impres-
sion one has is that its incompleteness is more a limit that the human
practice of consent formation cannot avoid or overcome than a normative
principle. Populism takes advantage of government by opinion and makes
it the expression of an opinion that belongs only to one public.

The author who better foresaw the populist risk contained within the
government of opinion was Claude Lefort, who not by chance ended up
describing totalitarianism in his attempt to grasp the extreme implication
of a project that, while opposing pluralism, aims at materializing the col-
lective sovereign as if it were a homogenous actor. Lefort described this
process as “condensation . . . between the sphere of power, the sphere of
law, and the sphere of knowledge.”” Populism produces condensation and
concentration of power and does so in the attempt to resolve the “paradox
of politics”® that is “determining who constitutes the people.” Thus, whereas
the proceduralist approach leaves this question always open, populism
wants to close it, or, as Laclau argued in correcting Lefort’s idea that
proceduralization of politics makes the place of power in democracies
empty, populism wants to fill that empty space by turning politics in the
production of the emptiness through an hegemonic work of ideological
realignment of social forces. Liberating the arena of its party compo-
nents in order to refill it with one signifying narrative—this is the anti-
pluralist aspiration of populism.!” A consequence of this is the erosion of
the symbolic domain of institutions, which are no longer used as a
medium that relates and separates social interests and the state. On the
contrary, the state becomes an instrument or a direct expression of
the populist conglomerate of social interests. From the recognition that
the symbolic framework of power is that which sustains a political re-
gime, populism deduces its mission, which consists in occupying and
conquering that symbolic framework. From pluralism of opinions to the
production of a dominant narrative, this is the task of a political process
whose goal is to merge the many publics that constitute public opinion in a
democratic society.
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[ am aware that this is a bold statement that goes against a large body of
literature on populism, critical and friendly alike, which represents popu-
lism as reclaiming politics on the part of ordinary people against an elected
elite that concentrates power. I am also aware that theorists of popu-
lism have constructed their argument as counteranswer to the elitist theo-
rists who, from Roberto Michels, Vilfredo Pareto, and Walter Lippmann,
depicted the ideal of making the people the actor of politics either as a
utopia or as a devious strategy that an emerging elite uses in order to
achieve power with people’s consent. However, things are more complex
than they appear at first glance. The interpretation I am advancing may
be useful to understand contemporary populist phenomena like video-
cratic forms of popular identification, simplified polarization of public
opinion into niches of self-referential creeds, dogmatic radicalization of
political ideologies, and finally, the search for a winning leader in the
age of the public.

In what follows I will try to illustrate and analyze this complex set of
ideas and present populism as a phenomenon that grows within represen-
tative democracy, its true and radical target. This rivalry, [ argue, does not
necessarily produce more democratic politics, although this is populism’s
claim. Populism has the people, more than the democratic citizen, at its
core. Indeed, its polarized view resonates with the republican tradition in
the Roman format more than it resonates with democracy. I regard this
point as crucial (yet neglected) in order to grasp the anti-individualistic (as
antiliberal) meaning of the appeal to the people and the reason for popu-
lism’s profound antipathy to pluralism, dissent, minority views, and the
dispersion of power, all of which are characteristics that democratic proce-
dures intrinsically presume and promote.

Since populism is predicated on democracy, after a brief analysis of
populism’s attempt to appropriate representation, I will set out a parallel or
comparison between it and demagoguery, which since classical times has
been a permanent potential threat of dishguring democracy. I take refer-
ence to classical political categories as methodologically pivotal in the
analysis of populism, whose source springs from the archaic myth of the
masses of equals as the source of political legitimacy and periodical re-
newal of a given political system. Subsequently, I will return to modern
times with a brief overview of the interpretations of populism in those
domains in which it is most studied: history and political science. I will
propose a parallel between U.S. and Western European experiences and
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evaluations of populism and argue that although no unitary definition is
available, populism has nonetheless some recognizable characteristics, and
although it is not the name of a political regime and comes with different
historical manifestations, it is not such an ambiguous term when com-
pared to constitutional and representative democracy. The following
sections will illustrate two of populist politics’ more important character-
istics: polarization as a means for creating a politics of identity, and Caesa-
rism, or mono-archy, as its possible final destination. This will allow me to
resume the reference to the Ancients and situate the structural sources of
populism in the Roman republic template of politics and government.
Based on these conceptual and historical examinations, I will conclude
by restating the idea of populism as the oppositional alternative to repre-
sentative democracy and the open door to plebiscitarianism, which is the
topic of the next chapter.

The interpretation I advance is inspired by Norberto Bobbio’s criticism
of populism, Margaret Canovan’s interpretation of its ideology, and Ben-
jamin Arditi’s analysis of its manifestation as representative democracy’s
“internal periphery.” Like Bobbio, I situate populism within not simply
democracy but representative democracy and argue that its critical and
sometimes dramatic questioning of the procedures and institutions of
liberal democracy hardly turns out to enrich democracy. Reference to
classical political categories is crucial to grasp the implication of popu-
lism, which, as with demagoguery for direct democracy, may open the
door to an exit from democracy if successful.'! Like Canovan, I take pop-
ulism to be ingrained in the ideology of the people in a way that, al-
though it is in communication with the democratic language, is in sharp
contrast with “practical democracy” or the political activity of ordinary citi-
zens and, [ would add, its procedural structure.'? Like Arditi, I read pop-
ulism as a permanent possibility within modern democracy because it is
endogenous to the ideological style of politics that elections feed by
promoting the struggle for votes and positions.”” Populism competes
with representative democracy on the meaning of representation, and
although it is an expression and the sign of a vindication of democratic
participation by ordinary citizens, it should be carefully distinguished
from grassroots movements of protest, not the least because it longs for
state power and by this means fosters a homogeneous unification of “the
people,” preferably under one leader or one ideology or both. The out-
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come, if actualized, would not be an expansion of democracy but the
condensing of the majority opinion under a new political class. Its achieve-
ment would be an exit from representative and constitutional democracy.

Competing for Representing the People

How should we evaluate the normative character of populism? To which
political family does it belong? These are daunting questions for scholars
of populism, who have never been able to reach a consensus on the inter-
pretation of this political phenomenon (and make it into a category) and
its relation to democracy.

All populist movements, Yves Mény and Yves Surel wrote, exhibit a
strong reservation and even hostility to the mechanisms of representa-
tion, in the name of one collective affirmation of the will of the electors
or the people. While democratic proceduralism acknowledges that
citizens have the right to make bad decisions, populism presumes the
people (in the singular) is always right—this makes it blur the diarchic
structure and prioritize the domain of opinion (unified within one nar-
rative). Populism is thus “parasitical” on representative democracy, by which
I mean that it is not external to it and it does competes with it on the
meaning and use of representation or the way of detecting, affirming, and
managing the will of the people.”” T also mean that if it succeeds in domi-
nating the democratic state, it can modify its figure radically and even
open the door to regime change. It may be useful to briefly recall the gen-
esis of representation.

Representation was born in a confrontational environment. Its origins
are to be found in the context of the medieval church and in the recurrent
disputes over whether the pope or the Council of Bishops represented the

16 Representation was born both as an insti-

unitary body of the Christians.
tution of power’s containment and control (of the chief of the church or
the king) and as a means of unitying a large and diverse population.
These two aspects together presumed an active involvement of both part-
ners because the representative, who was sometimes called “procurator”
and “commissary,” was supposed to speak or act for a specific group of
people who endowed him with the power of representing their interests in
front of an authority, secular or religious, that was recognized as superior.”
When a given community delegated some members to be represented
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before the pope or the court of the king, with powers to bind those who
appointed them, there lay the origins of representation. This technique
was then transferred to state context.

In the form of a synthesis, thus, unification (of the multitude) and sub-
jection (to the decisions made by the chosen delegates) merged in the
institution of representation. Yet it was the institutionalization of elec-
tions by those “subjected” that injected a new factor of conflict and intro-
duced the quest for accountability. With eighteenth-century constitutional
states, representation started becoming the terrain of unresolvable tension
between its traditional unifying and subjecting functions and the new
ones that elections conferred upon it, namely, electors” advocacy and rep-
resentativity (the expressions of the call for accountability). The state’s
relationship with civil society made electoral representation a terrain of
political and social conflicts; it made it an institution that served to medi-
ate among interests and the state more than solely create the unity of the
state and make visible its sovereignty. Populism infiltrates this tension and
reclaims the unifying and subjecting role of representation (Hobbes)
against the bargaining role that the parliamentary form of electoral de-
mocracy has instead legitimized (Locke).!®

Populism aims at a more genuine identification of the represented with
the representatives than elections allow. Moreover, it is impatient with the
dialectic between pluralism and unity that representation entails. The
representative, Laclau writes, is an active agent who gives words and cred-
ibility to the represented unity; he is the actor of the homogenizing pro-
cess who puts an end to the divisions of the electorate.!” An agent, more-
over, that no accountability is able to check, not even the political party
he relies upon, because the party is most of the time his creation and in-
strumental to the acquisition and the preservation of his power. We need
just to mention Carl Schmitt’s argument in favor of presidentialism against
parliamentarianism. The latter, Schmitt explained, is an assemblage of
elected delegates who represent economic interests, political parties, and
social classes, while the “President is elected by the entire German peo-
ple.” In the latter case, only elections would be a strategy for unity and
subjection (versus divisions) and represent a truly visual reproduction of
the whole nation at the symbolic and institutional level. The president
embodied Schmitt’s catholic view of representation as the process of
making visible the invisible divinity, which was now the collective Peo-
ple. In his reading, electoral representation was the denial of that unity
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because it served to bring pluralism inside the state, which was the mor-
tal sin in Schmitt’s political theology, the equivalent of a religious schism.
[ will come back to Schmitt’s conception of the form of authorization
that his antiliberal conception of representation entailed in the next
chapter. Here I would like to show how populism builds on a view of
representation that aims at unification and subordination as in the pre-
modern format, but does not aim at accountability and advocacy.

Clearly, since Schmitt thought of representation as a synthesis of iden-
tity and the presence of the sovereign, party pluralism and parliamentary
competition were anathema to him. “The President, by contrast [to the
fragmentation of parliamentary grouping] has the confidence of the en-
tire people not mediated by the medium of a parliament splintered into
parties. This confidence, rather, is directly united in his person.”?” In simi-
lar manner, populism uses representation to constitute the political order
above the society and through the expulsion of pluralism. As per Schmitt,
who thus gave populism an important argument, representation is politi-
cal insofar as it repels the liberal calls of advocacy, control, monitoring,
and a constant dialogue between society and politics, and narrows the
distance between the elected leader and the electors so as to incorporate
society within the state.?! This antidiarchic project echoes in Canovan’s
words: “A vision of ‘the people” as a united body implies impatience with
party strife, and can encourage support for strong leadership where a char-
ismatic individual is available to personify the interests of the nation.”??
The demagogical factor is thus part of populism, insofar as the ideological
construction of consent is its instrument.

Demagoguery, Social Conflict, and a More Intense Majority

People unification versus pluralism is the structural trope of populism as
it was of ancient demagoguery in relation to direct democracy. The im-
pact of their appeal to the people is of course different, and the repre-
sentative system is the key to understanding it. Indeed, while populism’s
upheaval develops within the nonsovereign sphere of opinion (the world
of ideology) and may very well remain so if it does not get the majority to
govern, demagogy has an immediate law-making impact because in di-
rect democracy, the opinion of the people becomes law by raising hands
(as I have explained in Chapter 1, direct democracy is mono-archic).
Aware of the important differences that electoral appointment brings to
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democracy, I employ the ancient analysis of demagoguery in order to ex-
plain populism’s conflicting relationship to democracy.?’

Aristotle is the author who produced the most precise characterization
and definition of demagoguery; his ideas are illuminating in understand-
ing the nature of modern populism. First of all, he broke down Plato’s
identification of the demagogue with the tyrant and thus made the former
part of the democratic style of politics. However, Aristotle also introduced
a distinction among demagogues and in this way was able to emancipate
demagoguery from disdain and moreover theorized the idea of a transi-
tion democracy can make from constitutional to unconstitutional. He
thus found historical examples of both “good” democracy (constitutional)
and “bad” democracy (demagogical). Cleisthenes was the popular leader
who, “after the fall of the tyranny,” gave to the Athenians “a constitution
more democratic than that of Solon.” Cleisthenes was a member of the
elite and yet led the Athenians toward democracy by means of rhetoric
and persuasion that mobilized the disenfranchised many and gave them
a new constitution and new rules. By contrast, Pisistratus, who “had the
reputation of being a strong supporter of the common people,” wisely
masked his intention to become a tyrant. He was a formidable dema-
gogue who manipulated the bitterness of the enfranchised peasants to
conquer political power with their support; in this way he “seized power”
by “flattering on peoples.”**

Much like populism with representative government, in direct democ-
racy demagoguery was a permanent possibility as the waiting room for tyr-
anny, although not in and by itself an exit from democracy or a regime in its
own right. A disfigured democracy was still democracy, and according to
Aristotle, demagoguery was certainly the worst among the forms democracy
could take because it exploited the search for consent in the assembly by
making the people’s minds in tune with the plans of cunning orators; it ex-
ploited free speech by putting it at the service of unanimity, rather than
a free and frank expression of ideas. Demagoguery could not exist with-
out a leader because it was not simply horizontal mobilization of ordi-
nary citizens. Like populism, when it aspired to getting power, it could
not be headless.

Aristotle’s analysis is pivotal for our argument. It suggests we focus on
the use citizens and leaders make of their speaking abilities and politi-
cal liberties in order not merely to win a majority vote but to over-win
and reduce the opposition to a meaningless entity with no role in the po-
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litical game. To grasp this majoritarian regime, Aristotle turned his anal-
ysis to social classes. “In democracies the principal cause of revolutions
is the insolence of the demagogues; for they cause the owners of prop-
erty to band together, partly by malicious prosecutions of individuals
among them (for common fear brings together even the greatest enemies),
and partly by setting on the common people against them as a class.”?
Aristotle offers a structural analysis of the conditions that prepared for
the insolence of demagoguery. The crisis of social pluralism and the nar-
rowing of the middle class were the two intertwined factors that ac-
companied that transformation. Polarization (well-off/the poor) and
the erosion of the middle class were, and still are today, at the origin of
political simplification.

We should recall that Aristotle takes the presence of a robust middle
class to be the condition for any constitutional (or moderate) government
(also of “good” democracy) and its disappearance as the condition for con-
stitutional changes or revolution. “And constitutions also undergo revolu-
tion when what are thought of as opposing sections of the state become
equal to one another, for instance the rich and the poor people, and there
is a middle class or only an extremely small one; for if either of the two
sections becomes much superior, the remainder is not willing to risk an

26 The disappearance of

encounter with its manifestly stronger opponent.
social moderation translates into the end of moderation in political deci-
sions. We should read moderation as a politics of compromise, because
this is what makes the numerical minority always part of the democratic
game in a good way.

Then, under certain conditions, demagoguery transfigures democracy.
As we shall see below, this is also the case with populism, which takes
advantage of social distress to exalt polarization and nurture the political
winners’ temptation to use state power in a punitive way against the minori-
ties, thus in order to break class compromise (or, as for Laclau, to rearrange
the “formal” generality of politeia with a “true” one).”’” This twist of major-
ity rule into the rule of the majority is particularly alarming. In compari-
son to the numerical majority of which democracy consists, demagoguery
exalts the opinion of the majority in order to promote policies that trans-
late the interests of the winners immediately into law, with no patience for
mediation and compromise (Bernard Crick characterized populism along
these lines as “impatient of procedures”).? Polarization helps this strategy.
From majority rule as a procedure for making decisions to the rule of the
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majority: this is the radical transformation of democracy that demagogu-
ery and populism inaugurate.

Is demagoguery the tyrannical rule of the majority of the people? Not
entirely according to Aristotle, who is attentive to the game of words and
the politics of consensus formation. Certainly, the demagogue needs the
consent of the majority and uses speech to bring the assembly on his side.
Yet manipulation by means of speech is manipulation nonetheless, how-
ever hard it is to measure and achieve a clear-cut distinction between what
is straight and what is twisted when freedom of speech dominates a politi-
cal order. Yet although it relies on the majority, democracy and demagogu-
ery are different.

This means that to gain a large majority in an assembly is still not the
same as having democratic politics. The same argument can be found
in Rousseau’s Social Contract, which tells us that when the will and the
opinion merge, the republic enjoys stronger legitimacy because the will
of the assembly is so little contested (decisions are made with a large
majority of votes) that all the people or its largest majority feel them-
selves one body politic de iure and de facto. It is not unanimity or a large
majority per se that makes a democracy demagogical but the way the
unity of opinions is achieved. We should recall that Rousseau suggested
that the assembly should not discuss in order to prevent orators from
performing. Conviction by reason rather than by rhetorical persuasion
was in his mind the safe condition for making the merging of de iure
(general will) and of de facto (l'opinion generale) sovereignty a sign of
political justice, rather than merely of numerical power. Yet the problem
remains because it is possible to achieve that unison both by reason and
by persuasion—demagoguery, as populism, is for this reason a perma-
nent possibility in a regime that, like democracy, is based on opinion and
speech.

Aristotle offers us some important suggestions on how to interpret
the phenomenon of unification or, in Laclau’s words, create the hege-
monic unity. Recall that a good constitution is, in Aristotle’s mind, an
institutional arrangement that rests on a dynamic equilibrium between
the two main social classes—the rich and the poor. Regardless of the
form of government, this equilibrium is what makes a government
moderate and the home of liberty (in modern times, this approach was
resumed by Montesquieu). For social (and political) equilibrium to exist,
a broad social medium is needed; in the case of democracy, this me-
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dium persists as long as the very poor are few in number and the very
rich feel their wealth is safe even if they are a minority (the same idea
inspired Tocqueville’s conviction that a large middle class is the condi-
tion for a not-bad democracy). Uprooting the middle and radicalizing
the social poles: this is what demagoguery makes explicit and exploits;
this is when majority rule achieves an intensity that is unknown to a
constitutional democracy. What for? Why is a more intense majority
needed?

This question is relevant precisely because demagoguery is not identi-
cal to democracy even if the poor (which populism claims to empower)
are the majority. Why should the poor, who are always in numerical ma-
jority, be in need at a certain point of a more intense majority? Why is
simply a majority of votes no longer enough? These questions suggest that,
presumably, the particular actor of demagoguery is not the numerical
majority. As majority is the norm of the democratic decision making, dema-
goguery is not simply an expression of the numerical majority.

The social changes that Aristotle indicated as a factor of class polar-
ization speak of an increase of poverty. Compromises that the poor
were previously able to strike with the middle class and the rich became
more difficult because a large number of impoverished people needed a
more interventionist policy on the part of the state. They needed a policy
that was more on their side as never before, and this was primed to upset
or worry some among the well-off, who started “banding together” in or-
der to better resist popular claims. Hence, it is not the presence of the
multitude of the ordinary people (the nonwealthy) that explains the dem-
agogical involution of constitutional democracy. What explains it instead
is the break of social equilibrium, which entails an erosion of the generality
of the law. Polarization and partiality are the characters of a more intense
majority that demagoguery creates.

This is the important difference with democratic majority, and the rea-
son why democracy and demagoguery (or populism) are not the same, al-
though they both make appeal to the people and the majority principle,
and although they belong to the same genre. Economic worsening or the
decline in the well-being of the many can make the numerical majority
more ready to pass laws that induce “the owners of property to band to-
gether” in order to resist, for instance, tax increases. This is the class factor
at the origin of demagoguery. Aristotle tells us that a constitutional de-

mocracy risks a lot if society becomes poorer.?’



DEMOCRACY DISFIGURED

Why call it demagoguery and not tyranny? As we saw with Pisistra-
tus, Aristotle listed cases in which demagoguery can become a tyranny.
Nonetheless, demagoguery operates within constitutional democracy, in
which the assembly of freeborn citizens is the supreme organ and pro-
posals must gain the majority of their votes to become laws. Until the equi-
librium among classes persists, the weapon of words seems to be enough
strategy and, moreover, a strategy that is still within the constitutional
limits. Demagoguery represents in this sense a form of political language
that is consonant with assembly politics, and thus democracy. Yet this
“neutral” reading ends when a tyrant emerges.*’

But it is not the oligarchs or the few in their totality (as if they were one
homogenous class) that break with the rule and turn demagoguery into
tyranny. It is a part among them, or some few among the few, who under-
stand that they can, through the expediency of rhetoric and by exploiting
the condition of social duress, acquire more power and use people’s
distress with poverty to turn them against the constitution, and first of all
against those among the few that still uphold the equilibrium among
classes and make the democratic constitution hold. The third party be-
tween the few and the many to which Aristotle referred in order to explain
Pisistratus’s tyranny is the key element to understanding not merely the
social condition for the demagogical victory but also the role of the indi-
vidual leader’! Social distress unleashes the immoderate desire for
power among the few, who realize that the break of the social and politi-
cal balance can be turned into a strategy for regime change, thanks to
which they can make decisions without consulting the opinion of the
people.

The demagogues represent a new class within the class of the wealthy,
those who think they can obtain more power or enjoy more privileges
with the very support of the many, and who break equality with the very
support of the majority. They are “men ambitious of office by acting as
popular leaders.” They represent a split inside the class of the few and are
able to gain the favor of the people to pass laws in their own favors, with
the people’s own support.’ Aristotle’s scheme seems timeless. As Joseph
M. Schwartz writes in his merciless analysis of the erosion of equality in
modern democracy, few reformist theorists would have predicted at the
end of the 1970s that “the right (particularly in the United Kingdom and
the United States) would build a populist majoritarian politics in favor of
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deregulation, de-unionization, and welfare state cutbacks, particularly of
means-tested programs.”??

Like demagoguery and regardless of its appeal to the “united body”
of the people, populism is a movement that relies upon the cunning
usage of words and the media in order to make the many converge to-
ward politics that are not necessarily in their interests. Polarization is
indeed for the sake of a new unification of the people, and is a strategy
the few use to claim and acquire more power in order to achieve some
results that an open, pluralist, and long deliberation would not allow.
Clearly, populist policies are not merely the product of procedural major-
ity. A more intense and large majority is needed and claimed. The people’s
collectivity as a homogenous whole, rather than an ex post result of count-
ing of votes, seems to be, since Aristotle, one of the signs of a dishgured
democracy, a democracy that is prone to host a demagogic leadership.

In a similar vein, Machiavelli made a distinction that added an impor-
tant factor to the analysis of populist politics, that between partisan-friends
and partisan-enemies, or party conflicts and factionalism. Conflict is oxy-
gen to liberty on the condition it is managed by the people and the few in
a way that neither of the two can use the other as a mere instrument (this
is what the “buoni ordini” do). Conflict for the good of the city is thus the
prerequisite—a norm of liberty because it does not allow a zero-sum game
among the two parts of society.** As long as this persists, or as long as elec-
tions are an open game and not an instrument that de facto advantages
one part although with the support of the majority, demagoguery is pow-
erless. However, demagogic speech may always emerge, and freedom of
speech makes it possible because democracy is an articulation of partisan
views, a plurality of interpretations on the better way to realize the promises
written in the democratic constitution. It is thus not demagogic speech (or
populist rhetoric) but rather its victory that is the problem. Pluralism is the
strategy that neutralizes the bad without repressing its expression.

Party politics, one may say, is both a way to channel participation and a
way to make conflict work in the service of the whole system. Thus, in break-
ing with it, populism wants to make the entire people into one large party or
identify it with one vision and one leader, while the minority is no longer
honored as partisan-friend but treated as partisan-enemy. When this hap-
pens, the institutional order starts working as a strategy that functions for the
power of a part against the other—the city becomes a city of two peoples.
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The divorce of institutions and virtue was the argument Machiavelli
devised in order to explain the decline of the republic, and in particular
two things: first, that good rules produce the foreseen effects depending
on the social and ethical conditions in which they operate; second, that a
political system can change without its constitution changing. In the case
of ancient Rome, for instance, Augustus did not revoke its republican in-
stitutions, which however became futile and no longer able to make the
empire qualify as a republic. The same institutions that made Rome a great
republic were able to mark its decline because the citizens were corrupt;
that is to say, the social structure was changed and made virtuous behavior
too expensive.

Cicero said something similar in his Laws, where he commented on
the transition from open ballot to secret ballot. The open ballot was a
good institution and served well the res publica until the senators did not
use their leading role in order to accumulate their personal power against
their peers and did not use people’s mobilization that the institutions of the
republic allowed to further their personal plans or ambitions. Within this
new condition, the open ballot became a ruinous institution because can-
didates used it to blackmail the voters and “buy” consent rather than to
make all—the few and the many—responsible toward each other through
the means of publicity.”

Aristotle himself suggested the existence of a link between institu-
tional change and social change when he observed that “when the
magistracies are elective, but not on property-assessments, and the peo-
ple elect, men ambitious of office by acting as popular leaders bring
things to the point of the people’s being sovereign even over the law.”*®
Elections facilitate ambitious demagogues. Thus, it is not orators per se
who define the change to demagoguery but orators who seek political
posts in the leading functions of the state, and it is not majority itself
that generates demagogy. Applied to contemporary populism, we may
say that this is not simply a popular movement but a movement that
wants to conquer power, thus leading the state and using it as its own
constituency or in order to distribute favors and posts. Reaching power
through mobilization, a populist leadership can consolidate and per-
petuate it through patronage or clientelism. A democratic Machiavelli
would say that in that case, it would not be the people sovereign “over
the law” but the leaders who conquer people’s consent to their plans.
This is what populism does as a style of politics through words and the
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goal of conquering consent for changing or disfiguring the procedures
of democracy.

A Complex Phenomenon

The United States and Europe

The historical and political context is an important variable in the evalua-
tion of populism, which is one of those phenomena that serve to highlight
significant differences between the United States and Europe. American
historian Michael Kazin considers populism a democratic expression of
political life (a movement rather than a regime) that is needed from time
to time to rebalance the distribution of political power for the benefit of
the majority. Through the vehicle of populism, American citizens “have
been able to protest social and economic inequalities without calling the
entire system into question.””” Ralph Waldo Emerson wrote famously
“March without the people, and you march into the night.”*® Consistently
with this maxim, the historians Gordon Wood, Harry S. Stout, and Alan
Heimert interpreted the Great Awakening of the mid-eighteenth century
as the first example of American democratic populism, a “new form of
mass communication,” thanks to which “people were encouraged—even
commanded—to speak out.”* Jonathan Edwards’s followers, Heimert ex-
plained, translated the abstract language of both liberal and republican
intellectuals into their own language, one made up of religious sym-
bols and biblical allegories, against professional theologians and politi-
cal leaders as well.** Populism was born as a denunciation of the newly
implemented Madisonian republic. In that early denunciation the basic
populist language was de facto coined and its characteristics defined.

A powerful allegation of that early form of populist movement was that
democracy (but in fact “popular government”) holds an instinctive anti-
intellectualist vocation insofar as it rejects linguistic styles and postures
that are distant from those that the people share and practice in their ev-
eryday lives. Intellectualism or indirect language was thus opposed to a
popular or direct style of expression. The same dualism was applied to
politics as a collective action that was made either by indirect means (in-
stitutions and procedures) or direct expressions of popular opinions. These
dualist couples resurfaced periodically (not only in the United States) and
became the primum movens of populism. The platform of the People’s
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Party of 1892 was forged out of the binary logic opposing the plain lan-
guage of crop producers to the sophisticate language of the financiers and
the politicians* Polarization as a simplification of social pluralism into
two broad factions—the popolo and the grandi—was since its inception
the main character of populism, its Roman feature.

American history seems to show that populism, both as political rheto-
ric and as a political movement, has been seen as a viable form of collec-
tive expression of resentment against the domestic enemies of “the people.”+
Its hidden force was contained in the belief of an alleged purity of the ori-
gins of popular government and its adulteration by the artificial complex-
ity of civilization and the sophisticated institutional organization of the
state.”® As the participants in the First Awakening aimed at an emancipa-
tion of religion from the established churches in the name of a religious
purity, so the People’s Party of the late nineteenth century claimed the
emancipation of the nation from “money power” (artificial) in the name
of property and labor (natural). Directness versus indirectness paralleled
nature versus artifice, tradition versus modernity, popular movements ver-
sus institutional politics.* When and if politics takes indirect modes it
risks becoming antipopular: in American history, this was, since the be-
ginning of the republic, the basic message of populist ideology, and the
reason for its attraction among Democrats. It is interesting to notice that
populism as a positive movement of elite containment was born within
the ideological and institutional frame of a republic.

This line of thought deserves to be pursued: in the last part of the chap-
ter [ will argue that populism can be seen as an interpretation of democ-
racy made from within a republican structure of government and politics.
This allows us to say that popular government, rather than democracy, is
its reference point.

Based on the American experience scholars have proposed to distinguish
between “good” and “bad” populism by distinguishing a sincere demo-
cratic faith and an instrumental faith—like a thermometer, populism
would measure the tenor of democracy in a given society. This scheme
returns in the work of the most representative scholars of populism (sup-
porters and critics as well). Peter Worsley proposes populism and elitism as
the two extreme poles of the continuum of politics, whose democratic tenor
is like a pendulum from the former (more democracy) to the latter (less
democracy).¥ Canovan suggests we read populism as a “politics of faith”
that aims at emending normal politics of its unavoidable skeptical and
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pragmatic mood.* The same insight shapes Laclau’s interpretation of
populist movements in Latin America as processes of hegemonic rebal-
ancing within the power bloc attained through the incorporation of the
popular democratic ideology of the masses. Laclau goes further and iden-
tifies populism not simply with “political action” but with a democratic
kind of political action that gives the class of ordinary or working people a
central role. Populism, he claims, is a more egalitarian or democratic poli-
tics than the one obtained through representative procedures, which is
its true direct adversary.”’ In sum, according to a consolidated reading,
populism belongs in the democratic family not merely because it relies
upon speech and opinion—which is certainly the case—but more impor-
tantly because of its two structural characteristics: polarization (the many
versus the few) and the alliance with the democratic side (the many), in
fact, the incorporation of the vision of the largest majority in one collec-
tive actor.

This reading is not fully convincing though, because polarization makes
the ideology of the people less inclusive than democratic citizenship. As it
appears in the work of John McCormick, populism’s concept of the peo-
ple is endogenously sociological and identified with a portion of the popu-
lation (the less affluent), although it is not necessarily Marxist, or based
on a classist reading of history and society, or progressive.* Populism is a
politics not of inclusion but primarily of exclusion: this is what polariza-
tion is for. It is not by chance that “the people” is its sovereign core, not
“the citizen” as in democracy. Incorporation is not the same as isonomic
equality, so if equal liberty is what characterizes democracy, populism is a
poorer, not a richer, signifier of it.

This critical diagnosis is confirmed by European political history after
the eighteenth century. Indeed, the extension of American historians” posi-
tive judgment to European societies and politics would hardly be defen-
sible. Europe is a much more interesting laboratory of populism, though,
because in Europe this phenomenon was able to clear the floor of all am-
biguity and unveil its most peculiar potentials and characteristics. In Eu-
rope, national or popular unity (a collective whose members were presumed
equal, not merely normatively or as juridical persons) was the pillar upon
which democracy was constructed. In addition, whereas the United States
was a democratic project since its inception (regardless of the intention of
its most representative founders, which was not democratic) because it was
a political order born out of consent, in European countries democracy sprung
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from within a society in which philosophers and political leaders (intel-
lectuals in the broader sense) tried systematically to stop demo-
cratization or tame it by subjecting it to a bureaucratic state and a hier-
archical society, in which consent would be imposed from above. The
political experience of continental Europe shows two things: that popu-
lism was born in the representative and constitutional age, and that its
role was devastating for democracy.

Napoleon was the first leader to “manufacture” consent through public
opinion, to use the means of opinion formation and propaganda that his
society offered to mobilize the people on his behalf, with an increasing
number of printed materials and political clubs*’ Napoleon, facing the
opposition of the public (the presses and the acculturated few) to his im-
perial ambitions and politics of reconciliation with Catholic clergy, ex-
cited people’s antielite sentiments to condemn his critics as “ideologues”
and “doctrinaires.”” His demagogic strategy has been recurrent in Eu-
rope. Just to focus on the Italian case (which is far from unique), Benito
Mussolini exploited post-World War I economic distress of the middle
class and the impoverishment of the already poor in order to polarize po-
litical life and transform Italy’s liberal government in a mass regime
against the political minorities. Although he never suspended the consti-
tutional charter of the liberal state, Mussolini created a populist regime
that made regular appeals to the people and used propaganda to mobilize
the many and mold their opinions, while repressing pluralism and the op-
position.’! As for recent history, new versions of populism have been ex-
emplified in Italy by the secessionist movement led by the Northern League
and Silvio Berlusconi’s Caesarist politics. Their main rhetorical strategy
consists once again in portraying their respective movements as “true” al-
ternatives to both the existing political parties and parliamentary democ-
racy. They attack parliamentary politics as elitist and antidemocratic
because of its attempt not to be absorbed by popular opinion. Moreover,
they make a systematic use of propaganda—and in some cases own half of
the national television stations and printing industry—in order to create a
uniform way of thinking and talking in public. New populists exploit
doxa, which is their creation more than the citizens’.”?

To conclude this brief parallel between the Unites States” and Euro-
pean experiences of populism, [ would say that European populism, in its
recurrent resurrections, has more ordinarily followed right-wing kinds of
politics, or a politics that did not aim at implementing the promises of
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constitutional democracy but at disfiguring them instead.”® If social scien-
tists and political theorists judged populism from the perspective of the
historical experience of European authoritarian and populist movements,
past and present, their evaluation would be less positive. Although it is the
symptom of a malaise in representative democracy and economics, and
although it regularly appeals to more popular politics, populism would, if
successfully realized, upset constitutional democracy and the politics of
rights it represents.”*

This allows me to comment on the vagueness of the term: if populism is
a vague term, it is because it is not the name of a regime but of both a
movement and a form of democracy (sometimes so extremely majoritarian
and hostile to division of powers and party-pluralism as to become a new
regime altogether). It is an assault on representative and parliamentary poli-
tics in the name of a unitary collective affirmation of the will of the people,
wherein this will is not assessed through certain criteria but uttered and
declared by crafty orators or a class of ambitious politicians. Moreover, if it
is hard to give populism the status of an analytical category, it is because of
the very normative status of representative democracy, which allows us to
categorize only a break in the constitutional order (for instance, per effect
of a “push” or a tyrannical coup), not its internal changes. A disfigured de-
mocracy is still a democracy after all. Thus, while a tyrannical break is
visible and detectable, this may not be the case when populism disfigures
democratic institutions in ruinous ways because it makes the dialectics
between minority and majority opinions hard to manage, and in fact it
uses the state power to penalize and discriminate against minorities, and
because it uses the state to distribute favors and positions in order to stabi-
lize its power. Populism represents an escalation of discrimination and
corruption.

A Nonambiguous Politics

If populism is an intractable theoretical category, it is because it does not
denote a political regime of its own. It is thus both a style of politics and a
way of making a democracy more intensely majoritarian and less liberal.
In particular, it is a critique that questions the centrality of the parliament,
that wants to narrow as much as possible the distance between the people
and their representatives, and that dismisses division of power and consti-
tutional control on lawmaking. Moreover, it unleashes a quite explicit



DEMOCRACY DISFIGURED

critique of liberalism as a culture that recognizes rights and pluralism as
pivotal in democratic society. Populism may actually be described as a
recurrent attempt within democratic societies to disassociate democracy
from liberalism, and may simplify the meaning of democracy by adopting
a politics of immediacy.” “What populists are necessarily against is liberal
checks and balances . . . minority rights, etc., because their view of poli-
tics has no need for them at best—and, at worst, they obstruct the expres-
sion of the genuine popular will.”*®

Political theorists have thus stressed the role of people’s mobilization as a
symptom of political discontent with ordinary party politics, regardless of
the outcomes it attains, as characteristic of populism.”” As Newt Gingrich
has said about President Barack Obama and the Democrats, “they are a
government of the elite, for the elite and through the elite.””® Protest against
intellectuals, high culture, and college people, and attacks against the cos-
mopolitan “trash” of “fat cats” in the name of “the common sense of the
common people” who live by their work and inhabit the narrow space of a
village or a neighborhood are the components of an ideology that is every-
where recognizable as populist.”® Yet populism is a more ambitious project
than discontented anti-intellectualism. As Laclau has very effectively ex-
plained, it is a vivid expression of the democratic imaginary, but above all a
strategy to merge together the various claims, discontents, and demands
that political parties fragment and filter in the moment they provide for the
institutional personnel, or occupy the state.” Canovan has thus advanced
the idea that people’s mobilization works as a redemptive force of democ-
racy because its meaning is “bringing politics to the people” and taking au-
thority away from intermediary bodies like political parties.®!

These observations suggest we add a further characteristic to populism,
namely, that it is not a revolutionary movement because it does not create
people’s sovereignty but intervenes once people’s sovereignty exists al-
ready and its values and rules are written in a constitution.®” Populism
represents an appeal to the people in a political order in which the peo-
ple are formally the sovereign. It would be wrong thus to employ it in or-
der to describe a democratic revolution—the French and the American
Revolutions were not populist but could not exist without people’s mobi-
lization. Populism does not create democracy. It can be, however, a
movement that expresses the ambition of a new leader to quickly get into
power without waiting for the political temporality that a democratic
constitution regulates. It grows inside an existing democracy and ques-
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tions the way in which it works yet with no certainty that it will make it
more democratic.

Populism is more than a form of denunciation as we saw at the start,
and endeavors also to be a project of political renewal. It wants to redress
democracy by taking it back to its “natural” roots—this is what its appeal
to the unity of the people is for. It thus denotes a way of being of a political
movement or a party that is characterized by a recognizable set of ideas
that are unanimously shared by a large group of people and work like a
conceptual map in orienting people’s political judgment and evaluation.
As Canovan argues, not the people themselves but the ideology of the
people is people’s populism.®

Michael Freeden has explained that an ideology is a way of “converting
the inevitable variety of options into a monolithic certainty which is the
unavoidable feature of a political decision, and which is the basis of the
forging of a political identity.”** For sure, all political parties have a more or
less strong ideological kernel that manages the interpretation of social and
political complexity in order to be a guide to win a majority and make
decisions. Yet not all parties are populist even when they are popular or
their claims are widely representative of people’s grievances and meet with
large consent. As I argued above, populist and popular are not the same
things, and when this distinction is neglected, populism ends up becom-
ing identical with democratic politics or movement politics. Ideological
simplification, which Laclau makes the core of populism, is a crucial com-
ponent, but not in and of itself a sufficient one for populist politics to be-
come populist power.

Populist ideology contains some themes that are detectable in all popu-
list movements: a) the exaltation of the purity of the people as a condition
for politics of sincerity against the quotidian practice of compromise and
bargaining that politicians pursue; b) the appeal to, or athrmation of, the
correctness and even the right of the majority against any minority, po-
litical or otherwise (populism feeds strong discriminatory ideologies
against cultural, gender, religious, and linguistic minorities); c) the idea
that politics entails oppositional identity or the construction of a “we”
against a “them”; and d) the sanctification of the unity and homogeneity
of the people versus any parts of it.

To wrap up these observations on the history, the meanings, and the
characters of this concept, I propose the following interpretation: popu-
lism is more than a historically contingent phenomenon and pertains to
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the interpretation of democracy. Both the character and the practice of
populism underline, and more or less consciously derive from, a vision of
democracy that can become deeply inimical to political liberty insofar as
it dissolves the political dialectics among citizens and groups, revokes the
mediation of political institutions, and maintains an organic notion of the
body politic that is adverse to minorities and individual rights. The ideol-
ogy of the people displaces equality for unity and thus resists social and
political pluralism. Its extreme consequence is to transform a political com-
munity into a corporate household-like entity, where class and ideologi-
cal differences are denied and mastered in the attempt to fulfill the myth
of a comprehensive and corporate totality of state and society. Hence, in
spite of its proclaimed antagonism against the existing political order and
the elite, populism has a deeply statist vocation; it is impatient with gov-
ernment by discussion and with parliamentarianism because it longs for
limitless decisionism.

A Mono-archic Emendation of Democracy

The difhiculty of considering populism a regime of its own has brought
scholars to conclude that precisely because the “populist ‘dimension’” is
“neither democratic nor anti-democratic,” it can be compatible with de-
mocracy insofar as it serves to make sure that the rights of the majority are
not “ignored.”® Yet, if populist rhetoric can play a democratizing role by
mobilizing the excluded majorities (people outside the institutions)
against existing elites and by demanding better forms of representation
(this s what Occupy Wall Street wanted to be), it can have negative effects
on an established democracy when it acquires governmental power be-
cause its criticism of representative institutions translates easily into plebi-
scitarian forms of participation (crowning a leader). This results in a para-
dox whereby the people end up playing more the role of a reactive
audience than of a political actor, as we shall see in the next chapter.®® In
effect, as Norberto Bobbio and Pierre Rosanvallon argued convincingly,
populism is the most devastating corruption of democratic procedures.®”
It radically ruins representation and transforms the negative power of
judgment and opinion from one that controls, monitors, and influences
politically elected leaders to one that rejects as “formality” electoral legiti-
macy in the name of a deeper unity between the leaders and the people;
it vindicates ideological legitimacy against constitutional and procedural
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legitimacy, or turns opinion into a power that reclaims the power of the
will, to use the vocabulary of diarchy.

Despite the democratic intention of reversing the passivity of ordinary
citizens, populist mobilization does not deliver what it promises. When a
populist leader declares himself as the true representative of people’s will
beyond and outside the electoral mandate, he puts in motion the destruc-
tive power of judgment and calls into question not simply a bad or corrupt
performance of representation and state institutions but the electoral pro-
cedure itself, its advocacy, and its authorizing and mediating character.
Despite the democratic intention of reversing the passivity of ordinary citi-
zens, populist mobilization produces a militant kind of passivity as it
groups people’s opinions under a homogenous ideology that a leader im-
personates by declaring himself to be the true representative of the peo-
ple, above and against the elected representatives. It is true that not all
populist movements converge in the creation of a strong leader who secks
to exercise state power based on direct support by large majorities.®® While
Latin America and Europe produced personalistic kinds of populist move-
ments, North America shows, as I explained, that populism can also take
the form of leaderless movements, in which ideology does the job of uni-
fication.® However, one of the most frequent experiences of populism (in
its most successful form) is that of converging toward one representative
leader. The search for a leader is, one might say, one of populism’s most
specific characteristics.

Power verticalization and the politics of personalization together result
in what I would provocatively propose to call a mono-archic emendation of
democracy. Populism’s appeal to the people is primed to lead to Caesa-
rism. [ will articulate this argument through a critical analysis of the ideas
of Laclau, the author who has devised the most consistent and challeng-
ing theory of populist democracy. Laclau argues that populism does two
things that are democratic: it polarizes society by creating two fronts of
confrontation, and through polarization, it produces a new unification of
the people (a hegemonic politics) around issues that are on the side of the
many. | shall discuss polarization in the following section. In his works on
Peronism, Laclau relied upon Antonio Gramsci as the leftist author who
more explicitly tried to make room for Caesarism when he introduced the
distinction between progressive and reactionary forms of dictatorial solu-
tions. Here I would like to explore these peculiar leadership implications
of populist ideology.
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Based on the idea of politics as constituting the people, Laclau main-
tains that populism and politics are interchangeable terms because they
denote the process of creating a political narrative that can make sense of
the many expectations and claims existing in society by integrating them
in a hegemonic ideology, which explains but also mobilizes the people,
describes social reality but also prescribes objectives.”” My objection to
this rendering is that if applied to populism, this unifying project entails
something that Laclau cannot explain with his theory (nor above all,
neutralize or avoid), namely, Caesarism. The reason Laclau prefers “pop-
ulism” to “class” as a unifying strategy is presumably in order to give this
neutral tool and the project it serves a name that appeals to a large spec-
trum of interests.”! He does with populism what Gramsci did with hege-
mony: he makes it a nonevaluative category. Yet this scientific neutrality is
achieved by forcing Gramsci’s category in a way that is unwarranted.

Laclau relies on Gramsci’s notion of ideology as a unifying narrative for
collective identity constitution. But Gramsci was explicit in bringing to
the floor the risks that the politics of hegemony contains. He thought, for
instance, that unless it was anchored in a party organization with a col-
lective leadership and entrenched in a conception of history and social
progress that did not leave any interpreter the liberty of making it into a
rhetorical tool of persuasion, hegemonic politics would be dangerously
prone to becoming a vehicle for a reactionary Caesarism that uses popu-
lism to make itself victorious. In his Notes on Machiavelli, in which he
analyzed the two forms Caesarism can take, progressive and reactionary,
Gramsci revised the classical Marxist doctrine in which all forms of gov-
ernment figured de facto as dictatorship of the dominant class. Grams-
ci’s articulation of Caesarism is an interesting reformulation of Aristotle’s
analysis of the emergence of demagogical leadership in a situation in
which social equilibrium is broken.

Gramsci reinterpreted Marx’s category of Bonapartism so as to make
sense of a progressive function of leadership politics (i.e., the case of Cae-
sar and Napoleon I) in a revolutionary scenario. Given a social deadlock
or “catastrophic equilibrium” (equilibrio catastrofico)’ that prepared for a
revolution, a Caesarist leader could play a progressive role when his vic-
tory unintentionally helped the victory of the progressive force by com-
promising with it. The outcome, Gramsci thought, could be that the exit
from a “catastrophic equilibrium” would open a political scenario that might
help the progressive force to fulfill its agenda in the future.”” As Benedetto

154



The Populist Power

Fontana acutely observes, Gramsci’s method is dyadic or shaped by antin-
omy, as, for instance, civil society as opposed to political society, consent
as opposed to coercion, and hegemony opposed to violent revolution and
also dictatorial or coercive power.”* In Gramsci’s work, thus, Caesarism
was primed to break out in a revolutionary situation, not a situation that
he defined as “war of position,” in which not Caesarism but cultural hege-
mony would be needed to advance a gradual social and political change.

It would be wrong to transplant Gramsci’s reflection on Caesarsism
(“war of movement,” or revolution), which does not need the politics of
hegemony because the social situation is already ripe for change, into a
situation in which gradual or molecular change (“war of position”) is
needed: where the politics of hegemony is in place, Caesarism is out of
place and vice versa (although in moments of crisis, a party leader in a
parliamentary system can succeed in unifying a large coalition under his
or her representative figure).” But Laclau inserts Gramsci’s interpretation
of Caesarism within his project, which consists in proving that the populist
regime of Peron was based on consensus (hegemony), not essentially on
Peron’s personal power. Here, however, hegemony serves a very different
cause than it does for Gramsci: it serves to distinguish corrupt Caesarism
from populist Caesarism, and then to include Peronism in the latter.

Making the party a collective Prince was Gramsci’s strategy to prepare
for the gradual work of hegemonic change (in a situation of “war of posi-
tion”) and to do so by countering the risk of personalization (which can
reasonably be born in a revolutionary situation). Indeed, unifying the
people through an ideology was not in and by itself a sutficient condition
for making hegemonic politics into a progressive or democratic politics.
In addition, it would be important to block the possibility of making the
hegemonic project a fertile tool for plebiscitary and Caesarist leadership.
In fact, the unifying politics of hegemony contained a dangerous risk of
power concentration that needed to be preempted. Gramsci thought that
civil society should be made of a plurality of aggregations in all domains,
from the working place to culture, and society at large. He surmised that
pluralism was essential precisely because the hegemonic politics was not
naturally open to pluralism; it was a strategy of concentration and unity,
or consensus.’®

Thus, by default Gramsci’s theory of hegemony shows how populism has
an endogenous vocation to create a strong leader not only in a situation of
individualist domination as in classical dictatorship but in a modern, or
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one might say Weberian, kind of society made of organized incorporation
and bureaucracy; when this happens, the hegemonic project loses its pro-
gressive character.”” Personalization of politics is not an accident in popu-
lism, but rather its destiny. Gramsci situated the solution to this problem
in ideology itself, the way in which it was constructed and managed. His
solution consisted in taking away pluralism from the world of opinion, not
by censuring ideas and repressing freedom of speech but by conquering
people’s consent to a narrative that was held together by a philosophical
view that would permeate people’s minds and orient their behavior. Both
party leaders and ordinary citizens would share in this ethical and po-
litical frame, which must have been impermeable to subjective inter-
pretations. The hegemonic project would succeed in proportion as it
neutralized the growth of the politics of personality. Thus, Gramsci’s
hegemonic project was meant to block any individual leader from succeed-
ing in acquiring domination by intervening on the meaning and instru-
mental implementation of ideology. Relying on an immanent philosophy
of history (Hegelian-Marxist), which was endowed with a self-propelling
motion, Gramsci thought it possible to expel subjective interpretations in
the domain of consent formation. His critique of Stalin pointed to pre-
cisely this risk of personalization as never completely tamed and neutral-
ized. Stalin was the example of a leader who succeeded in appropriating
the interpretation of the “Modern Prince’s”doctrine.”® On the other side
of the spectrum there was Mussolini’s Caesarism.

According to Gramsci, Mussolini represented the populist version of
the degeneration of the collective Prince (the party) in despotic dogma-
tism; his project was not hegemonic but despotic.”” Fascist movement was
Mussolini’s personal creation; he concocted an ideology that was com-
pletely instrumental to his project of power, or created ex arbitrium, with-
out a philosophy of history that warranted it. His populist project consisted
in linking together people’s various claims and forms of dissatisfaction
with liberal government. His goal was that of polarizing opinions by mo-
bilizing the large number against the established institutions and norms
in the name of a truer representation of the sovereign people, that is to say,
his own representation (Gramsci does not fail to observe Mussolini’s
admiration of Le Bon).%" This model was what Gramsci absolutely re-
jected, and what Laclau de facto resurrects when he injects Caesarism
into a politics of hegemony in order to make the case for populism as the
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most radical alternative to constitutional democracy and representative
institutions.®!

Populism is a call for concentration of voice and power, will and opin-
ion, and to overcome diarchy by blurring the border that keeps the people
and the state, the opinion and the will, separate although in communica-
tion. This concentration is achieved by making opinion the Trojan Horse
that conquers state power. This is achieved thanks to a strong leader. As a
matter of fact, impersonation of political power in a leader is not avoidable
when representation occurs in a void of political parties (or intermediary
bodies) and when procedures are manipulated for the sake of identifying
representation with a visible collective sovereign. This observation proves
by default the nature of democracy as a form of political participation that
tends to disperse power and be headless or many-headed. Citizens acquire
more voice as long as power is diffused and nobody can legitimately claim
to represent them as a whole: this is the golden rule of democratic proce-
duralism that populism rebuffs.*?

Personalization, or the Caesarist factor, makes populism close to and
on some occasions intertwined with plebiscitarianism because it makes
the people a reactive mass of followers. We might say that in a represen-
tative democracy, populist politics might become a way toward a plebi-
scitarian democracy. Thus, although it starts as a phenomenon of mass
discontent and participation, populism is a strategic politics of elite trans-
formation and authority creation. As Gramsci saw, it is a project for the
promotion of a new leader (and sometimes the creation of his charisma)
that is, however, unable to protect itself from him. Populism may thus
turn out to cheer a new leader who uses the ideological battle to achieve
his or her goal, which is, as we have seen with Aristotle, hardly the same
as that of the people. In modern democracy, this occurs through the stra-
tegic employment of mass media as instruments of propaganda. If popu-
lism emerges in democracy it is because of the role that opinions and
opinion formation play in this regime.

Laclau tackles the criticism that populism is primed to create Caesa-
rism or dictatorial leadership with the argument that, although it may take
personalized forms and sometimes is identified with the name of a leader
(e.g., Mussolini, Peron, or Chavez), it is not personalization that qualifies
a populist politics. What qualifies it instead is the kind of thought it puts
in motion: “through dichotomies such as the people versus the oligarchy,
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toiling masses versus exploiters, and so on.”®* Populism would thus be not
simply “political action” but a democratic kind of political action that
gives the working class or the poor or the ordinary people central stage in
the forum. Populism would be the same as politics and moreover the
same as a more egalitarian or democratic politics. Yet if this identification
were true, then populism would lose its specificity. Laclau concludes thus
that if personalization emerges, this is not what makes populist politics
what it is; identification of the movement under a leader is a means that
populist politics may find convenient in order to make polarization suc-
ceed, but it is not what characterizes it. The problem with this argument
is that amending personalization with polarization does not help in mak-
ing populism the same as democratic politics.

Polarization, Simplification, Acclamation

Polarization is the other basic characteristic of populist politics. As in the
case of Caesarism, in this case too Laclau’s ideas are the most interesting
and challenging because they are the most theoretically oriented. Laclau
locates polarization within a defense of populism that aims at overturning
the traditional argument that identifies populism and democracy in order
to prove that they are both an expression of the endogenous irrationality
of the masses. I explained in the previous chapter how epistemic theory
offers an answer to this objection. The populist answer takes a direction
that is diametrically opposite to the epistemic one. Laclau argues that the
identification of democracy and populism is indeed correct, and moreover
is politics at its best. But we have to “invert” our analytical perspective,
and instead of starting from a view of rationality that excludes collective
forms of mobilization and endorses an economic or a problem-solving
kind of reasoning as the template for politics, we have to start by assuming
populism is “a distinctive and always present possibility of structuration of
political life”; this is what makes it a rational politics.®*

Laclau’s interpretation can be rephrased as follows: instead of approach-
ing populism as an abnormality or deviation from the norm of rational
behavior, we should consider it as the norm of political action, which
shares nothing with the individual model of rationality; politics is, like
populism, the domain of the collective, which exhibits a kind of rational-
ity that is rhetorical in character and instrumental, yet not according to an
economic vision as one might find in an aggregative theory of democracy.
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Rather than starting from units of preferences to proceed toward aggrega-
tion, we should start, as Georges Sorel and Carl Schmitt have, from the
ideological nature of political discourse, which is made of linguistic strat-
egies that rely on myths and symbols, not costs and benefits calculus. A
rhetorical rationality entails a rationality that operates according to di-

chotomous or oppositional strategies (“we”/“them”), whose language is

not that of preference and a linear aggregation of interests but that of
identification, and its goal is eminently political and consists in achieving
large consensus for redesigning the meaning of the whole society. Politics
uses reason to mobilize passions and actually creates them artificially by
means of myths or imagination. Politics is a work of regime or power cre-
ation through ideas: a work of ideology at its highest or as hegemony.

Laclau has good reasons to mock social choice’s criticism of populism,
which rests on the assumption that voting as a method of preference ag-
gregation demonstrates democracy’s endemic irrationality that appealing
to the general interest cannot cure, since counting votes does not bring us to
determine any rational or general will. Voting does not take away from
democracy’s arbitrariness; what makes it superior to other methods lies in
the fact that it delivers social peace. As Canovan puts it in questioning
William Riker’s critique of populist democracy, “if Riker expected his dis-
section of ‘populist democracy’ to kill it off, he might just as well have
saved himself the trouble,” because both the idea of people’s sovereignty
and the idea of the will of the people retain an “unimpaired” power in
democracy theory, aside from and beyond the populist form.** The fact
that populism is “inconsistent with social choice theory”® is completely
irrelevant to the success of populism; moreover, it is an inept argument
against the identification of democracy with populism.®” Yet rational
choice is not the only way of interpreting elections and voting, nor is it the
only language of democratic theory. And refuting this interpretation does
not demand that we turn to populist ideology and reject a procedural
interpretation of democracy.

In countering social choice interpretation of voting, Laclau claims in-
stead that populism is a radical way of reinterpreting electoral competi-
tion because it makes society a battlefield that is sharply divided into two
fronts of confrontations, the outcome of which would be a truly majority
victory. Populism uses democratic institutions and procedures essentially
as means to obtain power rather than to limit power; it thus empties them
of any normative value. This is the reason why political conflict and party
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competition within an electoral democracy are not a safety net when used
by populist strategists. Thus, polarization is a process that unifies the
people and simplifies pluralism so as to give it a clear antagonistic struc-
ture that is consistent with the electoral structure of modern democracy.
But the populist confrontational character of electoral competition is a
condition not for pluralism but for concentration or unification of the
competitors, which look like granitic strongholds. Once again: polariza-
tion seems to be a denial rather than a manifestation of pluralism.

Now, because populist politics disdains indirectness, its most congenial
method of selection seems to be the investiture of the leader, rather than
election. Indeed, its expressive language is acclamation more than discus-
sion. A populist leader is not properly elected but acclaimed, as I shall ex-
plain in the next chapter. Consequently, Schmitt forcefully wrote that
the “will of the people” is detectable only through voting because “[e]
verything depends on how the will of the people is formed.” But then
he promptly added that “the will of the people can be expressed just as
well and perhaps better through acclamation, through something taken
for granted, an obvious and unchallenged presence, that through the sta-
tistical apparatus” of vote counting.®

Thus, another crucial aspect that underlines the friction between
democracy and populism is the meaning that each of them gives to the
institutions and norms that render the “will of the people.” According to
populist democracy, these institutions and norms have essentially an in-
strumental value. It is the people directly—in fact, its majority—that le-
gitimizes them with no other mediation beside the people’s actual and
expressive will. “Against the will of the people,” wrote Schmitt, “especially
an institution based on discussion by independent representatives has no
autonomous justification for its existence.” Populism denies autonomy to
political institutions, but in particular to the legislative branch. One can
say that it aims at an actual assimilation of the level of sovereignty with
that of government, of the “will” and its actuating “force,” to paraphrase
Rousseau’s distinction.

The People

“The people” is among the political categories that is perhaps the most
abused. The origin of the term is Latin. In the Roman tradition, populus
held the meaning of opposition/distinction in relation to another group of
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Romans that was not populus although shared with it the sovereign power
of the republic: aristocracy or the patricians, and the Senate as its political
organ and site. Since its origins, the term “the people” had a collective
connotation as the opposite of an aggregation of individuals. It was a
whole that existed in opposition to another organic but smaller group,
that of the noncommoners.*” It was because of its antagonistic charac-
ter and exclusionary nature that, when the French delegates of the Third
Estate had to decide, after July 14, 1789, how to name their Assembly,
they decided not to adopt the adjective “popular” and opted instead for
“national.”

In the meeting of June 15, Thouret criticized Mirabeau, who had pro-
posed the adjective “popular,” with the argument that the employment of
the term would engender two inferences equally problematic: that of iden-
tifying the people with the plebs, thus presuming the existence of superior
orders, and that of identifying the people with populus, thus presuming a
political actor that was collective in its sovereign meaning and opposed to
another one. The solution would be in both cases impracticable: in the
former, because it would entail a breach of equality, and in the latter,
because it would entail dividing sovereignty into two corporate entities, a
solution that would prefigure a mixed government.”’ On these premises
Thouret convinced the assembly to adopt the adjective “national” instead
of “popular.”! The incorporation of the people in modern state sover-
eignty and its identification with the nation were perfected during the
nineteenth century, along with the birth of the political movements of
national self-determination.”” The nation, Giuseppe Mazzini wrote in
1835, “stands for equality and democracy.” On this condition only, it is
“commonality of thought and destiny.” In Rousseauian language, Mazzini
believed that without “a general and uniform law,” there were not people
but casts and privileges, inequality and oppression; at most a “multitude”
of interest-bearers bound together by convenience.”” The nation entailed
thus the equal weight of each in the voting power and the solidarity of all
in the distribution of costs and benefits.

Following Thouret’s precious indication, it is precisely the Latin origin
of “the people” and thus its singular-collective character that is the source
of the ambiguity that produced populist ideology. In most European lan-
guages, except for English, the terms popolo, peuple, and Volk designate
an organic, collective entity, a single body with a collective name and
meaning that has one will and is not separated in multiple units. Rousseau
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(to whom the origin of totalitarian democracy has been wrongly attrib-
uted) foresaw the risk of rendering the “all-body” as one plebiscitarian
voice. When Rousseau described the popular assembly as the only legiti-
mate sovereign, he clarified with great acumen that the citizens would go
one by one to the assembly and then preferably vote in silence, reasoning
each with his own mind, without listening to any orator (which is pre-
cisely what we do when we go to the polling booth). It would thus be ap-
propriate to call Rousseau’s assembly democratic, not only because it in-
cludes all the citizens as equal but also because it relies upon each of
them as they reason and then cast their votes individually and separately.
The individualistic aspect is crucial, and it is the condition that makes the
collective people a composite unity, rather than an organic whole. This is
where the people of procedural democracy and the people of populist de-
mocracy diverge (and the reason why Rousseau cannot be made into the
forerunner of either totalitarianism or populism). As Thouret specified,
both the principle of equality and the principle of the unitary source of le-
gitimacy militate against the modern endorsement of the Roman notion
of the people.

Clearly, the way consent is collected and votes are counted is essential
to take away the ambiguity from the term “the people.” Indeed, although
in some European languages the term may be rendered as a singular-
collective name, the rules of the game and the voting procedures are in
charge of making it plural, composite, and even conflicting. The populists’
ideology of the people is meant to erase this pluralistic aspect and make
the people a crowd with one voice, leader, or opinion. For this reason this
ideology opposes democratic proceduralism. This view has a direct impact
in the way a collective decides; for sure, it betrays the character of the assem-
bly in a democracy. For example, pre-Periclean Athens cannot be consis-
tently categorized as a democracy in spite of the fact that its assemblies did
not exclude the Athenian male population. The same can be said of fascist
gatherings in Piazza Venezia in Rome during the 1920s and 1930s. This is
because there is a clear perception that it is not simply the presence of the
people en masse that characterizes a democracy.

Before voting was a distinct individual right, in pre-Periclean Athens
people were assembled to listen to the speeches of their eminent leaders,
but they had no voice as individual citizens. They could certainly act and
make visible their presence, but only as an indistinct unity; “they ex-
pressed their sentiments only collectively, by voting and presumably
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shouting.””* Individual expression was held as a privilege of the few, not
the many. Indeed, the Athenian democratization coincided with the ex-
tension of that privilege to all citizens, and in particular with the institu-
tion of the equality of speech (isegoria), which made the nonnobles (or bad
or coarse or ignorant) equal to the nobles in the right to speak and vote in
the assembly. Hence, in his “Funeral Oration” Pericles called Athens “a
democracy” because its government was “not for the few but the many”
and also because each citizen individually was granted equal expression
in the assembly and equal consideration before the law.”

Consequently, one might say that the main political character of a de-
mocracy is not so much that the people are collectively involved but that
they are involved as individuals, that they have an equal political liberty.
After all, this was the main difference between Sparta and Athens. The
Spartan assembly was a disciplined mass of indistinct members character-
ized by both lack of free speech and the endorsement of equality as uni-
formity: its members were homoioi not isoi, that is to say, they were alike
not simply fairly equal in their consideration uti singuli.”® In Athens, the
egalitarian principle “one citizen—one vote” was actually employed and
hands were counted or “estimated,” while in Sparta the method of “open
voting by shouting implicitly denied that principle and was thus the polar
797 Spartans voted by acclamation and
were supposed to either approve or disprove, but without articulating their

antithesis of Athenian sortation.

assent or dissent. “The people then being thus assembled in the open air,
it was not allowed to any one of their order to give his advice, but only ei-
ther to ratify or reject what should be propounded to them by the king or
senate.””

Both in ancient and modern times, the conquest of political democracy
has coincided with the conquest of individual rights to vote, according to
the crucial idea that democracy means not mass mobilization or mass or-
ganization but equal freedom of expression of each individually, not of
the totality. No doubt, democratic politics means also collective action,
but in this case too collectivity implies the actual cooperation of individu-
als in a common project. John Dewey was thus accurate when, in 1939, he
defined democracy as “a personal way of individual life,” in thought and
action, in private and political life.”” The definition of democracy contem-
plates always both equality and individual expressiveness or liberty; for
this reason, beginning with the ancients it was Athens that was perceived
as a democracy, not Sparta. “T'he argument,” wrote Aristotle, “is that each
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7100 \which means that it is the

citizen should be in a position of equality,
“position” of the citizen that helps to define a democracy, not that of the
masses. As | have claimed throughout this book, democracy is its proce-
dures. To treat the latter as a means to something—be it truth or the uni-
fication of the people under one hegemonic leader—is thus to betray,
rather than honor, democracy.

To pay attention to the meaning and character of the collective is thus
very important. As we have seen in the previous chapter in mentioning
the antipathy of republicans in the Roman tradition for popular assem-
blies engaged in disputations and rhetoric, the manifestation of social
conflicts has been traditionally the main reason for mistrust in democ-
racy. James Harrington acknowledged discussion and the individual free-
dom of expression only in the Senate, where the wisest were gathered,!”!
while Rousseau, who contemplated only one assembly, thought of it as
a laconic place. Precisely because unanimity should be the goal of the
assembly—or at least the largest majority possible—Rousseau linked the
existence of a few good laws to a simple language and the simplicity of
the mores: the less sophisticated the people, the less inclined they were
to rhetorical controversies and debate: “the common good is clearly appar-
ent everywhere, demanding only good sense in order to be perceived.
Peace, union, equality are enemies of political subtleties. Upright and
simple men are difficult to deceive on account of their simplicity.”1%?
When a new law is proposed, if it is a just law, there is no need for discussion,
because it expresses what “everybody has already felt, and there is no ques-
tion of either intrigues or eloquence to secure the passage into law of what
each has already resolved to do.” The health of the republic, concluded
Rousseau, is proportional to the absence of debate, to the silence of its as-
sembly. “But long debates, dissension, and tumult betoken the ascendance
of private interests and the decline of the state.”%®

As we said, it would be highly inaccurate, if not absurd, to list Rousseau
(not to mention Harrington) among the founding fathers of populism.
Rousseau did not blur individual citizens into the anonymous totality of
the assembly, at least because he thought, as we said, that citizens would
fly to the assembly one by one and would make up their own minds au-
tonomously. It is the definition of the general will as uncontroversial truth
that guarantees the right outcome of the final deliberation. Reason is what
unifies the citizens, not a demagogue. Moreover, it is the obedience to
public reason that makes for political autonomy; to be subjected to the
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will of a demagogue would mean for the people to become slaves. Thus,
it is reason (which speaks through institutions and procedures) that
protects Rousseau’s republics from becoming populist, not so much the
character of its assembly. For this reason, although decisions are made
according to majority rule, the general criterion that validates this method
is unanimity.

But clearly, an assembly of individuals who do not interact is not more
democratic than an assembly that is monotonic in its opinion, at least if by
democracy we mean also disputation, disagreement, and opposition: in a
word, pluralism, not unanimity. Rousseau focused essentially on one of
the two powers that compose sovereignty (the will), and for this reason his
analysis of political institutions is insufficient to represent democracy. From
this perspective, I portray epistemic democracy and populist democracy as
mirror images rather than alternative views of democracy. Indeed, alterna-
tive to both of them is the view according to which democracy ought to be
seen from both the perspective of the winner (the majority) and of the
defeated (the political minority).!”* What distinguished it from populism
(which is an extreme expression of majoritarianism) is that populism is
essentially cross-eyed. Thus, it can be maintained to be consistent with
the democratic principle of sovereignty once democracy has been stripped
of its isonomic character. Hence, if one does not want to renounce a no-
tion of democracy that incorporates the limitation of power, a bill of
rights, and discussion as the peculiar form of political life, one is forced to
conclude that populism is not an expression of democracy.

It is reasonable and meaningful to claim that democracy does not only
and simply entail a constitutional frame and the rules of the game. In-
deed, to take seriously this claim it would require not to confine democ-
racy solely to a quest for political power, like populism does. Democracy is
also a claim for an extension of the values of equality and nondomination
to those sectors of social life where those values are still impotent. In other
words, the project of democratization should orient itself also outside the
space of political power and toward civil society at large.!” But this project
does not look at all like disclaiming the procedural nature of democracy.
The opposite is true, because when we contest relations of domination in
our social relations, we claim to have our voice heard and our will counted,
and moreover that the environment within which we operate functions
according to procedures we can monitor and check. Whenever and wher-
ever we claim for the respect of some conditions and rules that treat us as
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morally autonomous beings, who are free and equal in respect and oppor-
tunity, we claim for democracy.

Attention to procedures does not entail that the existing distribution of
power should remain unchallenged or unquestioned. More consistently, it
means, first of all, that domination is not only a political phenomenon
and the political sphere is not its only niche, and finally, that a democracy
that incorporates the liberal constraints can become an instrument for
pursuing a wider project of democratization. Far from being an indication
of impotence, those constraints give to the democratic state the legitimi-
zation to encourage a consistent politics of democratization insofar as
they put the state under control. But in the hands of a populist democracy,
that very politics would actually become a frightening strategy of social
incorporation and homogeneity. In conclusion, a “secured” and institu-
tionalized democracy allows for a broader range of political resources and
initiatives than populism does. Populism does not seem to be able to solve
the riddle of either being minoritarian or becoming despotic. Being in the
minority is not safe in a populist regime, and this is enough reason to mis-
trust it.

Populus and the Plebs

Let us now return to Thouret’s intuition concerning the incompatibility
of the populus and the plebs with a people of citizens-electors. The popu-
list imagination portrays the people as a political actor that asserts its sov-
ereign authority by remaining in a permanent state of mobilization. It
does so by propelling ideological polarization. As I stated, its leading
scheme is the dualism between indirect and direct politics, which relies
on a meaning of “the people” that does not properly belong in the demo-
cratic tradition. In this section I try to explain the meaning of the populist
people by situating it in a different experience than democracy, namely,
republicanism.

It is Laclau himself who reminds us quite appropriately that populism’s
genealogy is in the Roman tradition. Laclau clarifies also that “the peo-
ple” as a political category envisions the return of the populus, yet that
of the Roman forum, not of the voting assemblies. “In order to have the
‘people’ of populism, we need something more: we need a plebs who
claims to be the only legitimate populus—that is a partiality which wants
to function as the totality of the community.”'% Populism and polariza-
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tion merge thus as forms of energizing and permanent conflicts between
the two sides of the city. “The reasons for these are clear: political identi-
ties are the result of the articulation (that is, tension) of the opposed logics
of equivalence and difference, and the mere fact that the balance between
these logics is broken by one of the two poles prevailing beyond a certain
point over the other, is enough to cause the ‘people’ as a political actor to

"197 The stipulation of this view is that none of the two poles

disintegrate.
should prevail, that the struggle should go on without an end: this is, ac-
cording to Laclau, what makes populism, democracy, and political action
one and the same thing. The prevailing of one of the two poles—as with
the cases of Robespierre versus the Girondins or of Mussolini versus the
liberals and the communists—would entail the interruption of polariza-
tion and of democracy.

Populism is the longing for a totalizing unity of society, but without its
achievement, states Laclau, it is a permanent antagonism. It cannot end
with one party occupying society or declaring that all social strata are uni-
fied within its view of the society. In this, it is not identical to national-
ism.!""® Laclau’s populism could actually be described as the collective
sovereign in a permanent status nascendi—this permanent mobilization
is the most radical antidote against the crystallization of politics in institu-
tions, and perhaps the most secure guarantee that populism does not
subvert democracy. To resume the Roman parallel, thus, for populist poli-
tics to exist and persist, the plebs should never become populus. Despite
the philological origin of the term, populism denotes only the people in
the forum, not also the people in the sovereign assemblies in which deci-
sions were made. The process that makes the pleb conscious of its power
to shape the totality of society occurs outside the institutionalized space
of the republic. How different were “the people” in the forum and “the
people” in the voting assemblies or the comitia?!"”

The populus in the forum was a receptive interlocutor of political lead-
ers, who performed before a gathered group of people to seck ideological
support for their plans for power. It was not the people in the voting
power, or when the citizens gathered to speak through voting procedures.
The populus in the forum was made of the free crowding many who acted
outside the institutions and without the regulation of procedures, people
who spent some of their daily time in the forum in order to attend the show
performed by political candidates and rhetoricians. It was not the people in its
decision-making capacity but the people in the act of cheering or booing
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those who competed for a political post or tried to conquer people’s sup-
port to their cause. Opposite to that populist gathering was the Senate,
whose building was located at the end of the forum: contrary to the peo-
ple in the forum, the Senate was always structured as a visible body and
place, and its members did not mix with the plebs. As I said, the people
and the Senate were the two components of the republic. Their visibility
was essential to the political life of the Roman state, which did not ac-
knowledge individuals or isotes but citizens within the two predetermined
groups that made for the republic—that is to say, when they acted as sover-
eign bodies. The dualistic paradigm was an essential feature of both the
Roman style of politics and of republicanism through the centuries: non-
institutionalized people en masse versus institutionalized magistrates; the
organized few versus the crowded many; and inclusion within polarized
institutional domains versus equal inclusion of all or an equal chance to
participate in the process of political decision or compete for magistracies.

I will analyze the power of the crowd and the differences between the
people in the forum and the people in the comitia in the next chapter,
when [ shall focus on the plebiscite of the audience in contemporary de-
mocracy. Here, I will concentrate on another aspect of the Roman experi-
ence that is directly related to Caesarism and polarization.

As anticipated in the previous section, populism and democracy are not
as close, or still less identical, as populists pretend, not even when democ-
racy is performed in direct form. I have illustrated this difference by ex-
amining the character of voting and showed how the democratic right to
vote presumes the centrality of the individual citizen, who is the true sov-
ereign actor. From this opposition its hostility to both a politics based on
rights and pluralism derives. The anti-individualist roots of populism ex-
plain also its resistance to political equality as citizenship status disassoci-
ated from socioeconomic status. This too makes polarization different
from political pluralism. McCormick, a representative author in the con-
temporary renaissance of populism, states quite explicitly (and correctly)
that populism is part of the republican tradition, more than the demo-
cratic one, and as such it claims the unity of the people not in abstract legal
terms but as citizens grouped in socioeconomic clusters by virtue of their
wealth, social status, and political power. McCormick agrees with Laclau
that institutions are needed to defend the weak class from the abuses of the
elite, and on this ground criticizes democratic proceduralism. This argu-
ment, which mixes normative and descriptive levels, relies upon Bernard
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Manin’s theory of representative government as a mix of oligarchy and
democracy, a theory that pivots not on representation but electoral selec-
tion, which Manin reads as a break in political equality so that some will
only rule (acting as full sovereign actors) while the large majority will only
assent or judge. Representative government would thus replicate the an-
cient Roman republic, with the Senate proposing and leading the stage
and the populus discussing (in the forum) and voting and promulgating
by plebiscite (in the comitia).

Not by chance, Manin resumes the republican idea of mixed govern-
ment, which does not contemplate merely the constitutional mechanics
of the division of powers like a mixed constitution but also the procedural
embodiment of two different portions of the citizenry in the management
of political institutions. Political equality is dramatically violated accord-
ing to Manin’s interpretation of elections because the latter reproduce in
modern society the populus/senatus division of the Roman republic. This
reading, which relies on Schmitt’s Constitutional Theory, is the locus we
ought to look for if we want to find the justification of most of the recent
literature on populist and plebiscitarian democracy. The next chapter will
explore this idea.

Conclusion

[ started this chapter with the argument that there is an unpredicted
proximity between a populist and an epistemic rendering of democracy
insofar as both of them contest the diarchic character of representative
democracy and moreover treat democratic procedures as a means to a su-
perior value that is extrinsic to the very procedural ordering of opinions
and will formation. I have also made some reference to the historical con-
text and situated the sources of populism in the age of democratization.
Whereas its ancient terminological and conceptual sources are to be found
in the Roman republic, its contemporary sources are rooted in the anti-
liberal reaction against parliamentary and party politics that, beginning
with the French Revolution, resurface periodically to counter the institu-
tionalization of popular sovereignty through political representation based
on electoral consent and an open forum of opinions, which are two do-
mains that pivot on the individualist foundation of political right. Although
it claims to support an antagonistic democracy, populism mistreats the
pluralism of conflicting interests as a show of litigious claims, which it
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proposes to overcome by creating a polarized scenario that simplifies so-
cial forces, so as to give the people the chance to immediately take sides.
Simplification and polarization produce, however, not more popular, di-
rect participation but instead a verticalization of political consent, which
inaugurates a deeper unification of the masses under an organic narrative
and a charismatic leader personifying it. I have thus concluded that if it
succeeds in dominating the democratic state, populism can modity its
figure radically and even open the door to regime change.
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The Plebiscite of the Audience
and the Politics of Passivity

hen coupled with mass society and mass media communication,

appeal to the people can facilitate a plebiscitarian transformation
of democracy: “plebiscitarianism promises to restore the notion of the
People as a meaningful concept of collective identity within contempo-
rary political life” and does so by rendering it in its collective capacity “a
mass spectator of political elites.”! Yet when leaders go to the people di-
rectly they radicalize issues and make parties’ bargaining more difficult;
this makes the terrain of politics naturally fertile for leader activism,
which does not, however, entail people activism.? “Certainly, when the
representation of the parliament collapses and no longer finds supporters,
[when there is an argument of ‘nonrepresentative democracy’| the plebi-

"% and democracy may become a call of

scitary process is always stronger
legitimacy via audience over legal institutions.* The myth of unanimity
or a deeper unity than that achieved by the arithmetic aggregation of
votes gives plebiscitarian politics the aura of a stronger and more sincere
democracy.’

Being under the eyes of the people is a plebiscitarian view that seeks to
replace accountability by means of procedures and institutions with popu-
larity while giving the public sphere a new meaning and configuration as
it makes the public play mainly an aesthetic, theatrical function. As Jef-
frey Edward Green writes in presenting his theory of plebiscitarian de-
mocracy as an application of Hannah Arendt’s celebration of political life,
this vision of democracy breaks with the “automatic and repetitive pro-
cess of nature” and welcomes the idea that “eventfulness is a value to be
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enjoyed, not simply by the political actors who perform the event, but

76 This is where populism

even more by spectators who behold them.
and plebiscitarianism diverge, because although they both oppose theo-
ries of democracy that are suspicious of the People as an entity prior to
the political process and that locate the source of authorization in the in-
dividual right to vote, populism gives the People a political presence,
whereas plebiscitarianism gives it a passive one endowed with the negative
function of watching. The former invokes participation; the latter wants
transparency.

Plebiscitarian democracy in the audience style I will discuss here is a
postrepresentative democracy in all respects because it wants to unmark
the vanity of the myth of participation (i.e., citizenship as autonomy) and
to exalt the role of mass media as an extraconstitutional factor of surveil-
lance (in fact, even more relevant than constitutional checks). It declares
the end of the idea that politics is a mix of decision and judgment and
makes politics a work of visual attendance by an audience in relation to
which the basic question is about the quality of communication between
the government and the citizens or what people know of the lives of their
rulers.”

Whereas populism has been throughout the decades the recipient of a
rich analysis, with the end of totalitarian regimes plebiscitarianism had
lost attraction among scholars of politics. Things have somehow changed
lately. In the United States political theory is also witnessing a renaissance
of interest in and sympathy for plebiscitary democracy as a result of a more
favorable inclination toward majoritarianism and an idea of democracy
that is less concerned with institutional limitations and more attentive to
fostering forms of popular activity, either as direct populist action or as
vindication of the visual transparency of power. In some European coun-
tries, parliamentary democracy is witnessing a plebiscitarian transforma-
tion because of several concomitant factors, on the top of which there is
the decline of traditional parties, the role of television in constructing po-
litical consent, and the increasing weight of the executive as a result of the
economic and financial emergency.

The aim of the critical examination I devise in this chapter is to bring
to the fore this new enthusiasm for plebiscitary democracy and present it
as an illustration of the intriguing role of the public as a power that, while
making democracy look at first sight different from authoritarian regimes,
can transform its features quite radically and in ways that are remarkable.
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To anticipate in a nutshell my argument, plebiscitary democracy is, like
populism, a possible destiny that representative democracy incubates and
mass media facilitate. Audience democracy in the age of mass communi-
cation takes a plebiscitary form. Contrary to unpolitical and epistemic
democracy, it rejects any attempt to amend opinion with truth; contrary to
populism, it does not blur democracy’s diarchy by making one hegemonic
opinion the ruling power of the state. The plebiscite of the audience ac-
cepts the diarchic structure of representative democracy and is ready to
endorse a Schumpeterian rendering of democratic procedures as a method
to select leaders, yet it reinterprets the role of the public forum in a way
that stretches and exaggerates one of its functions. Indeed, we can detect
this form of plebiscitarianism whenever we consider the sphere of opinion
in its multifarious functions—cognitive, political, and aesthetical —or as a
complex activity that pertains to production and diffusion of information,
to formation of political judgments, and to the claim for public exposure
of the deeds of the leaders. As I have argued on several occasions through
this book, the complex nature of the forum is one important reason for
democracy’s strength. It is also the domain in which changes in democ-
racy’s appearance are most observable. In what follows I will first ana-
lyze the meaning and theorization of plebiscitary democracy through
the works of its classical scholars, namely, Max Weber and Carl Schmitt,
and then turn to its contemporary renaissance as a plebiscite of the audi-
ence in consolidated democracies.

The Appeal to the People

In its classical meaning, plebiscitarianism entails an electoral form of
leadership creation that seeks popular approval (in the next section I will
explain in more details its historical origins in the Roman republic and its
renaissance in the nineteenth century, along with representative govern-
ment). In Schmitt’s vocabulary, it entails a claim of legitimacy (this is
what approval is for) that relies on the people directly as the sovereign that
is “outside and above any constitutional norm.”® Yet a cumbersome sover-
eign is not necessarily a sovereign that is democratically active. The pas-
sivity of the people figures in the instrumental rendering of procedural
democracy. So Joseph A. Schumpeter famously wrote: “Democracy means
only that the people have the opportunity of accepting or refuting the
men who are to rule them.”” Approval is the core theme of the plebiscite
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as a sign of investiture and confidence. Unlike populism, which embodies
the ideal of mobilization, plebiscitary democracy narrows the role of active
citizenship to stress instead people’s reactive answer to the promises, deeds,
decisions, and appearances of the leader(s). The other face of the appeal to
the people is transparency: if the leader goes to the people for approval,
the people are entitled to ask for the leader’s public exposure. Transpar-
ency is the price of approval. These two phenomena attract each other
and make sense of the plebiscitarian blurring of “popular” and “public.”
[ will elaborate on this crucial aspect in discussing the ideas of Schmitt
and show that in following them, contemporary plebiscitary Democrats
put transparency first and give a theatrical feature to the opinion leg of
diarchy. They argue that in modern democracy the paradigm of political
autonomy gives way to that of spectatorship, which makes the “exposure
of the leader” the first goal of democratic politics.! Plebiscitarian democ-
racy is a celebration of the politics of passivity.

Like populism, plebiscitarianism has a Caesarist vocation. Weber
thought that when the masses are democratically activated, a plebiscite is
the instrument a charismatic leader may want to use in order to seal his
charisma in people’s eyes and with people’s formal approval.!! Representa-
tive institutions and constitutional rules enter the scene at this point as
strategies for stopping the plebiscitarian democratic leader from becom-
ing a plebiscitarian dictator. Parliaments and the formal constitution, in
Weber’s view, are thus important not because they regulate consent and
control legitimacy but because they provide for what the charismatic leader
cannot: institutional stability, the preservation of the legal order, and a
gradual succession in leadership. Legal constraints are ancillary to leader-
ship; they are important in the foreseeable event that the leader loses the
trust of the masses, an event that can never, of course, be excluded.'? Thus,
Peron, Chavez, and, to a certain extent, Berlusconi are populist leaders
and also Caesaristic leaders in Weber’s sense, who seek trust and faith by
the masses but want also the people’s approval with a formal vote and do
not disdain having a parliament. What they disdain is the check on their
decision-making power by nonpolitical institutions, like a supreme court
or a constitutional court. What they seek is the direct contact with the
audience (“Chavez spent more than 1,500 hours denouncing capitalism
on Alo Presidente, his own TV show;”" Berlusconi was for years a daily
attraction in both state and his private national television stations). Plebisci-
tary democracy is a presidential mass democracy that downplays a liberal
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conception of power limitation and the division of powers. According to
Weber, the American presidential system was a step ahead of parliamen-
tary democracy because it entertained a direct relation with the people
outside the procedures of election, and meanwhile succeeded in remain-
ing within the track of constitutional democracy.

Weber thought that the democratization of an electoral regime con-
sisted in the transition from a time in which a political leader is de-
clared or chosen by “a circle of notables” and tested before the parlia-
ment (this was more or less how representative government functioned
in pre-democratic Germany) to a time in which the leader “uses the means
of mass demagogy to gain the confidence of the masses and their belief in
his person.”!* Within this reading, as we shall see below, some theorists
argue today that the media seem to play a more effective role of control
than the legal strategies of checks and balances and the division of pow-
ers. But as Jeffrey K. Tulis has observed in his classical study on the rhe-
torical presidency, when the primary interlocutor of the president is the
people rather than Congress, the quality of communication or speech by
the president changes because his goal is not that of transmitting docu-
ments or special messages to the assembly, but of moving public feelings
“where the visible and audible performance would become as important
as the prepared text.”?®
speeches is more important than giving information or exchanging rea-

For a plebiscitarian president, delivering visionary

soned arguments to the other branches of government.

Populism is primed to be the open door to a plebiscitarian transforma-
tion of democracy insofar as it makes the role of personality essential in
representing the unity of the People and elections a plebiscite that crowns

16 For this reason, presidential democracies are more exposed to

the leader.
both the populist style of politics and a plebiscitary kind of relationship
between the leader and the people. Leadership is moreover offered as a
cure for, or a preemptive strategy or gridlock, in Antonio Gramsci’s words,
against a “catastrophic equilibrium” of powers. The idea that a leader
should be plebiscitarian thus adds to the idea that he or she is better ca-
pable of governing. Some scholars have thus distinguished Caesarism
and plebiscitarianism with the argument that while the former is a cate-
gory that belongs in the authoritarian genre of government, the latter be-
longs instead in the genre of democracy.” Yet much like the “bad” and
“good” demagogues described by Aristotle, Caesarism too can have differ-
ent connotations, so we can interpret the popular presidency as a kind of
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democratic Caesarism, a category that fits, for instance, the Wilsonian
presidency.!® However, regardless of the energizing factor a strong leader
may have, it is certain that Caesarism is dangerously open to solutions
that stretch the Constitution and the division of powers. In extreme cases,
when the leader proposes authoritarian solutions, the government he or
she leads does not even need to rely on electoral consent, let alone the
communication or appeal to the parliament, and most of the time ends
up inaugurating a police state with propaganda that orchestrates popular
consent. The Caesarist solution shows that starting with people’s trust or
approval is not enough of a guarantee to qualify a regime as democratic
because it is not sufficient to guarantee control and accountability. Other
institutions and procedures are needed, which plebiscitarians neglect. A
crucial factor is the form of people’s approval. I will now explain what the
people do when they vote in a plebiscite.

What Is a Plebiscite?

The Roman plebiscitum was a yes-no decision by the plebs to a proposal
that came from the tribune of the plebs. Through the centuries, this form
of decision has been used to give the mark of acceptance to a fact or to a
course of action that was already decided in the state or by a leader. The
meaning of plebiscitary consensus is popular pronunciation more than
popular decision. Hence, Green insists correctly that plebiscitary democ-
racy is opposite to citizenship activism and in fact the proclamation of the
“citizens-being-ruled” principle.!” As a pronunciation for or against, but
not according to procedural normality like referendum or voting for a
representative, this form of popular involvement has meant to sanction an
exceptional event, to be a quest of trust, more than an election that secks
to limit power or to hold the elected accountable.”’ A few historical ex-
amples may be helpful to clarify the difference between plebiscite and
election.

A plebiscite was held by Napoleon Bonaparte on several crucial occa-
sions of regime change that he initiated: for instance, in 1800, when he
sought people’s approval for his new constitution, after the coup d’état on
the Directory of 19 Brumaire 1799, by which means he “terminated the
revolution” and made himself a military dictator in the role of consul for
life, a decision he then wanted to be sanctified with a plebiscite (1802),”!
as he did with the designation of himself as emperor (1804).22 A plebiscite
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was used by the king of Savoy in 1861 to seek popular approval by the in-
habitants (with large male suffrage) of northern Italian regions that were
previously military incorporated. A plebiscite may also have a democratic
use. Its most democratic use is when it decides on a regime change, as in
the case of Italy with the popular decision between the republic and the
monarchy on June 2, 1946, or with the 1992 decision concerning seces-
sion in Czechoslovakia. In these and similar cases in which the vote is
meant to open a new democratic phase and not to crown a leader, a
plebiscite is identifiable with a constitutional referendum or, to use Viclav
Havel’s apt words, a radical decision made in “a civilized manner.”??

These different examples have in common the following: they show
that what a plebiscite seeks is a leader’s or a proposition’s direct support
by the people and the bypassing of any institutional intermediation. Besides
these technical meanings and usage, a plebiscite is supposed also to have
strong symbolic meaning and emotional impact on the people because it
is an act of belief in the future, a trust or a pledge on something that a
leader or a new regime promises to be. Thus, Ernest Renan used it to sig-
nify the commitment of a nation toward its own past and future, a pledge
by which means a nation selects from its historical past what to retain or
drop in the view of defining its cultural identity and strengthening its will
to promote and protect it always. A plebiscite expresses a kind of religious
consensus, thus, or a solemn recognition of a beginning or a renewal.?*
When rendered as the approval of a leader it is an act of identification
with his deeds, words, and promises. This explains why the main concern
the leader has is with abstention more than rebuff; indeed, it is high par-
ticipation in the plebiscite, rather than the majority of the votes in and by
itself, which seals the impressive adhesion of the people with his plans.?”
Counting suffrages does not count as much as the spectacle of showing
consensus.

Let us return to the Roman meaning then, and the reason why since
Roman times the plebiscite has been used as a strategy for strengthening
obedience or devotion or faith by strengthening the solidarity of the plebs
with their leader, their unity under and through him. Created in 494 Bc
as a concession by the patricians to the plebeian soldiers when they re-
fused to combat and seceded to the Aventine and asked for the right to
elect their own official, the tribune of the plebs represented the most im-
portant protection of liberty in Rome. The tribune did not come from the
aristocratic or senatorial class, where from Roman magistracies must
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originate, and thus was not voted on by all the people of Rome (plebeians
and patricians) but only by the plebeians. This entailed that the Tribune
was not properly a magistrate, a condition that explains why he had to be
made “sacrosanct.” For the tribune to be sacrosanct meant that he needed
to be protected against the aristocratic family “by divine interference, or

726 The tribune acquired his sacrosanctity by the peo-

popular vengeance.
ple’s pledge to kill whomever harmed or interfered with him while in
Rome and during his term office. His sacrosanctity sealed his unity with
the plebs by making any offense against him an offense against the plebs
(as a matter of fact, to harm a tribune or disregard his veto or obstruct his
function translated de facto into a curtailing of the right of the plebs to resist
abuses by the magistrates). Sacrosanctity entailed at the same time a protec-
tion of the tribune and of the prerogatives of the plebs insofar as the tri-
bune was the guarantor of the civil liberties of the Roman citizens against
arbitrary state power.?’

A plebiscite was thus an act that signified the unity of the plebeians,
because they sanctified their trust and faith in their leader. This is the as-
pect that best illustrates the difference between a plebiscite and the right
to vote in a modern democratic sense, which stresses the judgment of each
citizen in the act of making a decision and the aggregative aspect of the
outcome of his or her vote.?® Voting in a political election divides the people
into parties and interests, but voting in a plebiscite creates a unity of the

people beyond its internal divisions.

Vote versus Plebiscite

Voting in a political election is a matter of preference and trust together;
the paradox is that the more votes are about trust, the less their function is
that of a checking device. Ideological alignment or faith and individual
choice are in a tense relationship, and this is what makes elections divi-
sive. Election relies upon several factors, like wide dissemination of infor-
mation, interpretations and opinions that both the press and intermediary
associations, from parties to civil associations, contribute in prompting. It
is thus also based on belief (for the additional reason that information
comes to electors though means they do not produce and control, as I
have shown in Chapter 1), which means that cognition is not always the
determinant factor that motivates electoral decisions. Certainly, as Boling-
broke made it clear in 1734, without trust in the Constitution, partisan
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“divisions” are destructive.”” Moreover, as an impressive literature in elec-
toral behavior has explained in a century-old empirical body of research,
citizens should expect that the candidates and then the elected will per-
form according to their promise in order for elections to operate as a valid
system of appointment of representatives. Without this belief they cannot
predict how the candidates will behave and thus judge them accord-
ingly. But if this belief plays prominently they have little control over the
elected.® In sum, information is a partial component that belief integrates.
Belief is essential because the future is the perspective in relation to which
voters choose a candidate, since they do not have all the information they
would need to make a perfectly rational choice (supposing this kind of
choice is feasible). Belief or trust thus applies to all social relations as the
condition without which citizens who are strangers to each other and with
limited information cannot coordinate their behavior.’! For this reason
trust has been considered as the fabric of society and its destruction as the
most disastrous occurrence—destroying it, Thomas Schelling wrote, is to
“spoil communication, to create distrust and suspicion, to make agreements
unenforceable, to undermine transition, to reduce solidarity, [and] to dis-
credit leadership.”*

But voting in a plebiscite entails only one of the two components of vot-
ing because it operates for the purpose of proving the intensity of people’s
faith in a proposed leader; here, accountability is wholly out of place, and
voting is acclamation rather than election.”> Confidence and popularity
rather than information is what counts, President Woodrow Wilson said.
“Persuasion is a force, but not information; and persuasion is accomplished
by creeping into the confidence of those you would lead.”** Contrary to
the election of a representative, thus, the plebiscite does not condition the
deeds of the elected but confirms or accepts his leading role. Plebiscites
are not for making the leader accountable but for making him popular.
Hence, Weber stressed that a plebiscite can also be used for sanctioning a
dictator: “Either the leader arises by the military route—like the military
dictator, Napoleon I, who then has his position confirmed by plebiscite.
Or he rises via the civil route, as a non-military politician (like Napoleon
I1I) whose claim on the leadership is confirmed by plebiscite and then ac-
cepted by the military.”*® We should keep in mind these two aspects—the
“plebian” approval and the antielectoral character—because they are, as
we shall see, the pillars upon which modern rendering of plebiscitarian
democracy rests.*
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In sum, if the plebiscite is included within democracy, it is because of
the formal modality of the popular consent it imports. Yet this is not
enough to make an acclaimed leader a democratic leader.

Form and Matter

Weber was the author who first welcomed the transition to plebiscitarian
politics as one toward democratization. He was also the author who radi-
cally dissociated democracy from the Constitution. Control and stabil-
ity came from state institutions, not democracy, which for Weber, as for
subsequent plebiscitarian theorists, meant essentially mass action exter-
nal to the legal order, like pure and protean energy.”” Weber’s political
conception rested on a polarized view of form and matter: the life in the
cage of legalism and rationalism and the life of the extraordinary that
gives politics new energy and even the poetry of heroism.*® On that un-
shaped matter the leader put his mark.”” Within a mass-democracy sce-
nario, the parliament played an important function, yet not as a source
of political legitimacy (which was vested in the people’s plebiscitary
consent) but as a means of control (on the plebiscitary leader) and stability
(of democracy).* According to Wolfgang Mommsen, Weber thought that
the leader and the parliament should work in tandem in order to neutralize
the worst of them taken separately and face the challenge coming from the
growth of bureaucracy, the true target of Weber’s plebiscitary democ-
racy.!! The Machiavellian view of political conflict as a mechanism that
both empowers and creates great personalities is one possible and legiti-
mate reading of Weber’s critique of parliamentary bureaucratism.* Yet
Weber’s appeal to the leader as rejuvenation of democracy was meant to
overcome the strictures of parliamentary democracy and the legalistic
constraints of the Constitution. A charismatic leader who lived for politics
had the capacity (and people gave him the strength he needed) to break
through the normality of legalism and overturn the limitation on decision-
making power that constitutionalism created.®

Weber’s understanding of leadership passed through a stylized reflection
on the ancient states, certainly Athens and Rome. It was an understanding
that “remained trapped within a view of the masses as essentially to be
warded off or worked upon. The distinction is inherently cast in a tragic
mode: the statesman can only control or remake the masses to a certain
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extent, and for a certain amount of time, before they break out of his com-
mand and he becomes their victim.”** In fact, it was Theodor Mommsen’s
depiction of Julius Caesar as the chief of the “new monarchy” that was
able to put an end to the conflicting and corrupt “old republic” that in-
spired Weber. Like Pericles, Caesar was a demagogue who was able to
transform people’s support into a creative source of energy that changed
the character of his state, domestically and internationally.” This was We-
ber’s model of a plebiscitarian leader, a “genuine statesman,” Mommsen
wrote of Caesar, who “served not the people for reward—not even for the
reward of their love—but sacrificed the favour of his contemporaries for
the blessing of posterity, and above all for the permission to save and re-
new his nation.”

Within this model, plebiscitary politics was identical to democracy,
once democracy was rendered not as consent by “regular election” but as
“popular confession of belief in the vocation for leadership” through accla-
mation.”” This identification was inescapable because democracy was for
Weber either en masse or it was not. Indeed, in order to be capable of any
functional or instrumental or rational kind of action (to produce any effect
whatsoever that was not simply anarchy), the masses needed a leader—as
a leader needed the masses to reveal his character to the world. Charisma
was a destiny, not a choice: for this reason electoral representation was out
of place, because, although it may be staged, charisma cannot be pretended
or be a fake artifact that cunning leaders and propagandists make.*

After Weber, the dualism between matter and form has become the
paradigm of plebiscitarianism as democracy in action; its opposite was
electoral and parliamentary democracy as lethargic democracy. In this
sense, a plebiscitarian element is present in all electoral theories of de-
mocracy that regard elections as a confession of the masses” impotence to
act without leaders.* Schumpeter called his anticlassical doctrine of de-
mocracy a “theory of competitive leadership,” even if he resisted the con-
clusion that the government should depend for its ordinary acts directly
on the people.’’ But it is precisely the government’s direct dependence on
the opinion of the people that plebiscitary democracy stresses. Within this
scheme, the radical dualism it poses between state apparatuses and the
masses fosters an ideology of antiparliamentarianism. Indeed, from the
idea that parliamentary politics is inimical to demagoguery it is possible to
jump to the conclusion (as Weber did not do) that true democracy means
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downplaying the function of electoral suffrage and the institutional con-
trol it generates.”!

For sure, according to Weber the parliamentary organization of politics
was more antagonistic to plebiscitarianism than it was to military Caesa-
rism or even dictatorship. As a matter of fact, the latter could enjoy the
support of the masses as in the case of Pericles or Napoleon, but parlia-
mentary politics would kill demagoguery altogether. “Every parliamentary
democracy, too, assiduously seeks for its part to exclude the plebiscitary
methods of leadership election because they threaten the power of the
parliament.”?

Weber can be made our guide for understanding the following factors
as the starting points of any plebiscitarian form of democracy: a sharp
dualism, and actually a conflict between the legal order and the order of
the masses, and the assertion of the masses are the sources of authoriza-
tion of the leader, outside or beyond representative procedures that like
elections institute a claim of accountability (but the irrational nature of
the masses excludes both electoral authorization and accountability). The
transition to plebiscitary democracy is thus more than simply rhetorical; it
is a change in the figure of democracy because it is a downfall of democ-
racy’s procedural form. It is a change that is primed to occur more easily
in a presidential system than in a parliamentary one, and in a society that
relies on a pervasive system of mass media. The idea of the president as a
popular leader has become “an unquestionable premise of our political
culture. Far from questioning popular leadership, intellectuals and col-
umnists have embraced the concept and appeal to a constant calling for
more or better leadership of popular opinion. Today, it is taken for granted
that presidents have a duty constantly to defend themselves publicly, to
promote policy initiatives nationwide, and to inspirit the population.”?
Being popular is the virtue that makes accountability less important.

We can of course question the effectiveness of the claim for account-
ability. The point is that the very existence of a form of election that en-
tails this claim introduces something that is crucial: it separates the people
from the elected and positions the elected to question and control them.
The elected are held responsible for “the manner in which they make and
implement” the public choices.”® For a president to communicate to the
people via parliament or Congress entails avoiding the style that direct
communication allows, hence being more attentive to the deliberative char-
acter of his rhetoric than to its emotional character and more cautious in
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supporting his talk with evidence. Talking to the parliament is making is-
sues public; talking to the people is making them popular, wrote Tulis ef-
fectively.”” As Schmitt made adamantly clear, plebiscitarianism consists in
eliminating all distance (of judgment and opinion) between the leader
and the people, thus merging “public” and “popular” and bypassing pro-
cedures and regulations that constitutional democracy has devised in or-
der also to tame the few (the demagogues), not only the many. But as an act
of acclamation or faith, a plebiscite does not contain any quest for control,
regulated speech, and accountability. Moreover, electoral accountabil-
ity intends to remove arbitrariness and regulate political temporality by
linking decisions to the future (promise) and the past (reckoning) of their
actualization, beyond the moment of their initiative. “The distinguishing
characteristic of modern democratic political accountability is the at-
tempt to control such hazards not at the moment of (or in advance of)
public choice, but on the basis of subsequent assessment and initiative.”®
Responsibility of the leader and a regulated temporality are the two char-
acteristics that representative democracy impresses on politics, and that
plebiscitarian democracy opposes.

The Ocular Public against the Secret Ballot

Pivoting on the difference between election and acclamation, Schmitt
radicalized Weber’s plebiscitary argument and added a crucial specifica-
tion that would derail plebiscitarianism from the track of liberal constitu-
tionalism and parliamentary checking functions altogether: he attacked
the secret ballot, the foundation of representative democracy, against
which he opposed the plebiscite as the truest expression of the voice of the
people.”” Whereas Weber criticized the weak and debilitating effects of
party politics and parliamentary democracy on national politics, Schmitt
went to the heart of the problem and questioned the procedural organiza-
tion of electoral democracy in its eighteenth-century foundation: the indi-
vidual right to suffrage in the form of the secret ballot. Not by chance, he
criticized the French Revolution of 1789 for its liberal character, which
produced a “bourgeois (constitutional) democracy” based on the rights of
the individual citizen.”® “Under the current regulation of the method
for secret individual votes, however, he [the individual] transforms him-
self precisely at the decisive moment into a private man. The electoral se-
cret is the point at which this transformation occurs and the reshaping of
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democracy into the liberal protection of the private takes place. Herein
lies perhaps one of the arcana of the modern bourgeois democracy.””’
Arcana as opposite of publicity paralleled secret ballot as opposite of
plebiscite.

Arguments against the secret ballot were largely widespread in the
nineteenth century, and not only among critics of liberalism.®” Schmitt
persisted in defending the open ballot in the twentieth century and did so
explicitly in order to dissociate democracy from liberalism and pit one
against the other. His project remained constant throughout his life and
pertained to a definition of the public that was radically antiliberal. “Equal
rights make good sense where homogeneity exists” and does not mean
that an “adult person, simply as a person . . . eo ispo [is a] political equal to
every other person.”®! Hence, to make it the voice of the People the vote
must be disembodied from the “person” (the individual citizen) and ren-
dered as the public expression of the will of the masses.®* The form of the
manifestation thus plays a central role.

In his assault on the secret ballot Schmitt advanced a new conception
of the public that was not anchored in individual rights and their guaran-
tee against the abuses of state power but was meant to render the aesthetic
or visual and theatrical representation of the sovereign. His assault was
thus not on arcana imperii as in Kant’s tradition of the public but on
the private as individual rendering (through secret ballot) of sovereign
authority. Schmitt’s appeal to visibility was for the sake of eliminating the
anarchical or dissenting counterpower that the individual right to suffrage
incubated. His move was perfectly rational since his objective was restor-
ing state authority, not making government responsible to the electors.
“The belief in public opinion,” he wrote in The Crisis of Parliamentary
Democracy, “is less a question of public opinion than a question about the
763 This antiliberal view, which has the visual at its
core rather than the articulation of ideas and interests in a communicative

openness of opinions.

practice among equal citizens, resurfaces in the contemporary plebiscitar-
ian renaissance.

Schmitt devised the most complete antiliberal definition of the public
when he identified it with the visual. This is the sense of his attack against
the secret ballot. Whereas to nineteenth-century critics of the secret
ballot—among them liberals like John Stuart Mill—that form of voting
epitomized a decline of political virtue and the license to use political
power for the promotion of private interests (or, as in Benthamite vocabu-
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lary, “sinister interests”), Schmitt criticized it from a perspective that had
nothing to do with the civic or republican tradition, but had instead one
basic concern: the restoration of the state’s authority. The theological
dogma of Catholicism offered him the paradigm for fulfilling his objec-
tive. Schmitt’s move acquired the meaning of a critique of liberal as Prot-
estant modernity.

Similarly to Catholic theologians in post-Reformation debates on the
dogma of transubstantiation, or the presence of Christ in the Eucharist,
Schmitt argued that the sovereignty of the People was one thing with its
appearance in the plebiscite: just as the symbol of the Eucharist was the
very body of Christ, the acclamation by the People was the body of the
People. The form was the substance. The particle was the symbol that re-
vealed the presence of a mysterious entity that escaped all rational under-
standing.%* As for politics, it would not be through discussion that the
People could attain the unity of its parts. That unity must be simply seen
in action, prior to any discursive strategy. There were no words that could
convey what the People thought, any more so than in the case of the mys-
tery of the flesh and the body of Christ that became bread.® The symbol
served to reveal, not explain. To apply to Schmitt’s notion of sovereignty,
in Pierre Bourdieu’s words, we may say that sovereignty represents in all
respects a struggle “to produce and impose one vision of the word.”®®

Thus, elections, instead of creating a distance between the citizens
and the leaders (on which distance, as we saw, the quest for accountability
is meaningful), should serve to unify them and erase all difference. Elec-
tions are democratic insofar as they annul individual reasoning. Control
and limitation are totally out of place because the symbol is identical to
the matter, not a procedure by which means individuals advance their in-
terpretative views or interests. It is evident that Schmitt’s rejection of the
secret ballot and its replacement with the public exposure of the voice of
the people (seeing the voice through the show of votes) is the locus of the
most radically antiliberal formulation of the public in the twentieth cen-
tury.%” The ocular is the public.

Public in Schmitt’s vocabulary did not mean the “public interest” or the
“general interest.” It meant the form of the manifestation of the sovereign.
It did not even entail a counter-power against the tendency of state power
to conceal its intentions and deeds. Schmitt opposed the ocular public to
the enlightenment (and in particular Kant’s) idea of publicity of state
power against the absolute state. The enlightenment used publicity to
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tame the Leviathan. Schmitt used it to make the Leviathan stronger and
more absolute in its authority because it was afthrmed by the voice and
face of the masses themselves, rather than by the outcome of an agree-
ment among individuals. Hence, Schmitt’s public meant that which was
visible, or made in public. The opposite was arcanum, which had nothing
to do with the nature of the issue and in this sense was not opposite to
private interests per se—indeed, if a private interest was able to receive the
support of a plebiscite, it became immediately public. Arcanum entailed
not-done-in-public, or covered and concealed.

The form, not the content, was thus crucial. What the sovereign de-
cided was in and of itself public, and at that point no judgment was
justified that inquired over the content of the state’s decisions because no
normative perspective existed outside the expressed and visible voice of
the sovereign. The content of what was made in public was irrelevant. For
instance, foreign ministers pursue state interests in secrecy because they
do not want to be seen or heard by the enemy. Schmitt would not object
to this arcana, nor to the vast realm of discretionary decisions that the ex-
ecutive made far from people’s eyes. He excluded secrecy only in elections
or in the expression of the opinion of the sovereign.

The secret ballot was in Schmitt’s rendering the veil of privatization
that liberalism put on democracy; it was a violation of the principle of
publicity that the popular sovereign instead entailed. Publicity thus meant
not so much or only the legal or what the civil authority put under its mantel
and made an object of sanctioned decisions under state jurisdiction. It
meant instead the action of the sovereign as staged in the open, similar in
kind to the public executions in the squares of monarchical absolutist Eu-
rope. “The public execution is to be understood not only as a judicial, but
also as a political ritual. It belongs, even in minor cases, to the ceremonies
by which power is manifested.”®® In Schmitt’s analysis the people were
much like the crowd that attended spectacles of punishment in the ancient
regime.

Deeds made in front of the people so that the people have the impres-
sion (illusion?) that they are the judge: this is the underlying logic of the
visual meaning of the public, which opens the door to propaganda more
than to control or surveillance precisely because it is not based on rights
and freedom of interpretation and contestation, and seeks publicity not to
protect the subjects from the state’s arbitrary decisions but to show and
prove the authority of the public. “Freedom of opinion is a freedom for
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private people” that serves for electoral competition but not, however, for
making the public rule.®” Thus, if Schmitt attacked secret ballot it was
because secret ballot takes the people away from the visual scene, more or
less like with the modern state decision of bringing trials inside the tribu-
nals and subjecting the defendants to a judgment that is performed be-
hind closed doors, although pronounced for the public and according to
public (as state) procedures and by publicly appointed magistrates. The
secret ballot followed the same path as the eighteenth-century conceptu-
alization of justice: in the voting booth as in the jury, the judgment or
individual reason was performed within (the mind of the elector or be-
hind closed doors) and away from the eyes of the public, while its per-
formance was held according to procedures that were public (going to the
ballot or pronouncing the verdict). Cesare Beccaria and the Marquis de
Condorcet, just to mention the name of two theorists who most contrib-
uted in defining the character and procedures of those public acts (and
who were Schmitt’s target), proposed the notion of the public against
which Schmitt launched his radical critique. Beccaria and Condorcet
identified the public with open discussion (hence, freedom of speech and
the press) and with individual deliberation (hence, the right of each citi-
zen to an equal voice) and surmised that “this” publicity would be “the
most effective protection against political abuses.””" Kant famously de-
clared this to be the mark of both modernity and freedom: “And the free-
dom in question is the most innocuous form of all—freedom to make
public use of one’s reason on all matters.””!

To get rid of this idea of the public use of one’s reason (the individual
judgment as essential for public opinion), Schmitt attacked the secret bal-
lot for transforming judgment into a matter of calculation and its results
into an object of aggregation. In this sense, individuals exercising their
political rights were acting as private persons and only the counting of their
decisions was made public. The substance was private although vested in
public garb. And it was precisely that substance that Schmitt wanted to
make public, because only in this way would voting be purged of its ag-
gregative implication and be an act of acclamation. The form that the
opinion took in the diarchic structure of representative democracy was
the issue against which Schmitt mobilized plebiscitarian consensus.

To Schmitt, thus, the form of the presence (the garb) was that which
made the nature of the actors and of their deeds. Public as made in public:
this was the garb or the form that gave substance to the political. The
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“People” as the sovereign could only be conceived in public. Hence, vot-
ing in secret and in silence was a guarantee of the private individual and a
free ride for his social and economic interests, not a guarantee of the
power of the People, which was simply displaced in the very moment citi-
zens voted individually and secretly. The People as a mass could not be
rendered through the will and opinion of the individuals going to the bal-
lot. Public appearance and the masses were two essential and intertwined
aspects of what Schmitt thought democracy consisted in. In his view,
starting from this notion of the public would allow us to see the paradox
of representative democracy: secrecy as the substance of the sovereign.
The sovereign becomes the arcana, a not-seen entity that receives the
mark of the public by constitutional law and procedures that regulate the
actions of associated individuals.

Schmitt invites us to think that the form or the way the sovereign acts
is what characterizes a regime. If public as theatrical is the form of the
political, then plebiscitarian democracy is the best kind of democracy.
Clearly, the opposite of democracy would not be monarchy or any other
regimes held by the few. Its opposite would be instead representative as
parliamentary democracy, which replaces acclamation with suffrage and
stimulates a kind of public opinion that is anchored on the individual
rights and freedom, thus playing the role of information, knowledge, con-
testation, and advocacy, not only of aesthetic reaction to public appear-
ance of the elected leaders.”? But to Schmitt, democracy consisted in
expelling the private mind of the voter from public opinion, and with it,
liberty. We have to consider that to him politics was not the home of lib-
erty but of authority, and consequently it was the place of acclamation not
dissent, of unity not diversity or plurality of opinions.

The identification of the people with the public that Schmitt promoted
makes sense of the fact that democracy means “government by public
opinion,” but in a new (and I would add, dishguring) way. “No public
opinion can arise by way of secret individual ballot and through the add-
ing up of the opinions of isolated private people. All these registration
methods are only means of assistance, and as such they are useful and
valuable. But in no way do they fully encompass public opinion. Public
opinion is the modern type of acclamation.”” Of course, no rational voice
is detectable in this view of public opinion because no individual opinion
is allowed. Schmitt’s public opinion is not the expression of many publics
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but the popular support by acclamation and without dissenting voices of a
leader or a regime, an act of faith and identification.

A Question of Faith

The Roman republic is the template that better fits the view of democracy
as mass democracy in which the forum rules. Thus, parliamentary de-
mocracy is the primary target of democracy in public and of the public.
Since the making of modern representative democracy, in fact, since Na-
poleon’s plebiscitarianism, Schmitt explained, two antithetical views of
government by means of opinion have been opposing each other: one in
which decision by suffrage is kept separated from the opinions in the fo-
rum (diarchy of will and opinion) and one in which the distinction re-
mains but the two domains change their form and meaning, in particular
opinion that acquires the simplicity of the people’s expression in the fo-
rum. Opinion no longer performs the complex function we said above,
but rather has only the function of testifying visually to the acclaiming
people. “The genuinely assembled people are first a people. . . . They can
acclaim in that they express their consent or disapproval by a simple calling
out, calling higher or lower, celebrating a leader or a suggestion, honoring
the king or some other person, or denying the acclamation by silence or
complaining.””

We can thus appreciate why Schmitt thought that the form of election
in plebiscitarian democracy is acclamation. Acclamation is the action of an
assemblage of people that react to a proposal or a view or a fact it does not
produce or initiate. Schmitt is very candid when he says that the act of peti-
tion or law proposal is always the work of a minority or even of one person.
Yet it is irrelevant the way in which a proposal is made. What makes it pop-
ular is not the participation of the people in formulating it but the people’s
reaction to it: a petition that does not receive the people’s approval remains
simply a private fact, while a petition that receives majority support is ipso
facto public. In Schmitt’s positivist formalism, it is the majority victory that
makes an issue a public act. Thus, the people do not govern, represent, or
exercise any specific political function: “the peculiarity of the word ‘peo-
ple’ lies in the fact that it is precisely not officials who are active here” but
the people, who sanction with yes/no what the officials do.”” The People
is a mass and acts as a mass or as an indistinct unity of identical parts; it
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cannot be asked to reason or act the way in which individuals do; its activ-
ity consists in sanctioning or reacting en masse.

The mass is the judging agent. The fact that its judgment is not a ratio-
nalizable kind of presence (not the base for aggregating votes, like interests
or preferences) is what makes the people en masse the only master and an
absolutely arbitrary sovereign. The government by means of opinion and
the will, the diarchic character of indirect democracy, changes its appear-
ance in quite a remarkable way in order to comply with the plebiscite as a
public fiat. In a word, Schmitt radicalized both the domain of the will and
that of opinion. He made the former the expression of one and only one
procedure—the rule of majority, and he made the latter the expression of
one and only one form of opinion—the public show of consent.

We have seen in the previous chapter how the assembly by acclamation
mimics the Spartan assembly more than it does the Athenian one; in fact,
it mimics the Roman forum and the comitia. Its model is the Roman fo-
rum because of the public in action through opinion uttered in mass, and
it is the Roman comitia because in those assemblies the citizens voted in
public and together by shouting “yes” or “no” or raising their hands on
proposals coming from the magistrates. No less important is the majori-
tarian character of the plebiscites. Except for Athens, in Sparta and Rome
what counted was the assessment of the majority vote. In the Roman co-
mitia, the counting stopped as soon as the majority was reached because
what the assembly was expected to do was reveal the opinion of the people
or the majority opinion, not account for each opinion.” In Schmitt’s jar-
gon, plebiscite versus “bourgeois” individual suffrage meant precisely to
convey the perfunctory value of voting, which was indeed a shout or ac-
clamation because it was not expected to make each individual (let alone
the minority) public, but only the majority. Voting counted thus not as an
expression of the equal right of each but as an expression of the incorpora-
tion of all in the collective public. Public voting versus secret ballot was
for the obliteration of the individual, his or her participation in the mak-
ing of opinions, and his or her decision. Indeed, in plebiscitary democracy
the individual citizen has no place and no power: he or she simply does
not exist. As a matter of fact, thinking has no place in politics because, as
[ argued, it retains a private garb and the form of judgment insofar as it
occurs in one’s mind (for this reason Rousseau wanted a silent assembly).
But politics consists in showing of opinions, making the will of the people
visible. Thus, within plebiscitarian democracy politics has an endogenous
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irrationality that the arithmetic of counting tries in vain to sedate while
the plebiscite accepts and exalts.

A similar point has been recently made by Laclau when he objected to
the rational choice interpretation of voting. As we saw in the previous
chapter, similarly to the epistemic theorists’ own proposal, Laclau introduces
his populist view by attacking the classical argument of the irrationality
or political incompetence of the crowd. Like they do, he wants to rescue
democratic politics from this classical and periodically resurrected aristo-
cratic argument. Yet his answer is opposite to that of the epistemics. Laclau
resumes Gustave Le Bon'’s classical study on the crowd in his analyses of
the psychological effects of rhetorical politics on the mind of individuals
when acting en masse. He drops Le Bon’s antidemocratic ideology but
retains some central themes of his argument. Gathered and assembled
peoples, Laclau agrees with Le Bon, introduce an element of irrationality
that is new and different from individual irrationality insofar as it cannot
be opposed with the rationality of each individual composing the crowd
or the sum of individual opinions. Thus, Laclau questions, with Le Bon,
the “ideal,” which was born along with representative government, that “a
large gathering of men is much more capable than a small number of
them coming to a wise and independent decision on a given subject.”””
Even supposing each member of the crowd is rational, their acting to-
gether as a homogenous whole makes their decision what it is: an act of
power, which has nothing to do with the judgment of an individual kind
of rationality or irrationality. For sure, this new kind of irrationality can be
employed to serve rational plans or goals and be thus instrumentally very
rational (as for instance, when leaders seek people’s support for political
programs that are patently unpopular).

In substance, in both populist and plebiscitarian thinking, the defense
of the crowd does not pass through the claim of the rationality of the
crowd and is not identical with that of the best and most informed indi-
viduals. This is what makes them different from the epistemic revision of
diarchic democracy. Populism and plebiscitarianism are an assault on
parliamentary democracy for a reason that is opposite to that of epistemic
theorists because it is based on a radical rejection of individual judgment
in politics. But the denunciation of rationalism is not for the sake of pro-
cedural democracy either, or in order to support a system of norms that
serves to regulate conflicts and compromises in a scenario that can never
be wholly rational or purged of irrationality. Proceduralist democracy
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recognizes or does not exclude the possibility that the irrational is part of
politics, not a vice to be purged but a source of energy that procedures
channel so as to make it capable of generating decisions. This is what
ideological partisanship is about. But denunciation of rationalism makes
plebiscitarians and populists change the relationship between the domain
of opinions and the domain of the will. Indeed, in procedural perspective
the recognition that opinion is the content of political discourse in democ-
racy goes together with the recognition that the authoritative will of the
people must follow rules and procedures that are meant to respect or reflect
individual judgment, although not to purge it of its irrational elements.
This is what makes democratic rules capable of governing the temporal-
ity of politics without subjecting it to the will of the majority. The role of
political parties as intermediary bodies that mediate between the plural-
ity of political opinions and their translation of transitory majorities is
crucial. But it is not in plebiscitarian forms. Indeed acclamation presumes a
kind of opinion that speaks through myth and propaganda rather than
arguments and dissent, acclaim rather than vote, and identifies with the
elected leaders rather than asking for their representative accountability.
Acclamation wants directness and a shortcut, not a regulated temporality.
Plebiscitarian politics is about success (winning the majority) more than a
political process of participation that only partially identifies with the
elected majority; it is about the victory by a leader with the seal of people’s
support and consent.

We may at this point bring to a conclusion our parallel between proce-
dural democracy and plebiscitarian democracy. The latter entails a form
of people’s approval that is opposite to the suffrage form of consent that
characterizes the right to vote in representative democracy. This is so be-
cause beforehand it shares in a notion of the People as a pure affirmation
(theatrical show of opinion) of power that an external agent only can
guide or shape. Transcendence, which the argument of the appeal to the
People conceals, is the theological aspect of Schmitt’s theory of mass de-
mocracy insofar as, without the shaping quality of the acclaimed leader,
the power of the People is mute.”® This contrasts strongly with a liberal,
constitutional conception of democracy, which declares a consistent im-
manent foundation of political legitimacy or authority. Procedures them-
selves give form to the citizens voice. The difference between these two
views of democracy is enormous because while one engrafts democracy
within a notion of politics as authority celebration, the latter recognizes
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disagreement (even on the interpretation of the foundational pact) as not
only possible but moreover a structural condition of the democratic sys-
tem of decision making. In the authoritarian format, the agent that holds
the thread of politics is external to the People, although plebiscitarian
propaganda may convince the people that the contrary is true. But with-
out a set of impersonal legal instruments (Weber) or a charismatic leader
(Weber and Schmitt), the people is nothing. To Schmitt, as to Weber in
his later work, a leader is actually the better solution precisely because
a leader is confirmation of the endogenous irrationality that belongs to
the masses.”” This is the premise of a politics of faith and trust, or the
searching for a religious kind of consensus that can unify the leaders and
the masses and put a stop to the otherwise fatally conflicting nature of
politics.

The Cirisis of Parliamentary Democracy

Faith or confidence is meant to sustain or restore authority or national har-
mony and does so by overcoming or silencing dissent or disagreement. As
an act of trust, faith consists in an active exercise of confidence or adhesion
with the ideals or precepts of the authority in which the source of trust is
located. When politics is a matter of faith, belief, and trust, the person of
the leader is naturally a better source of guidance than citizens” autono-
mous deliberation. On the other hand, the formal mechanism and pro-
cedures upon which constitutional and representative democracy relies
presume a kind of behavior on the part of the people that is invariably also
private and does not as such exclude instrumental rationality and calculus
of interests. In a procedural view of democracy, the social is never completely
cast out, although its entrance in the sphere of the state is limited by legal
restraints, filtered through intermediary organizations like political parties,
and subjected to the rules of parliamentary deliberation. And, although
electoral campaigns aim at building trust and creating confidence in a
candidate or a leader, procedures are meant to dissociate trust and consent,
to let mistrust and criticism in, insofar as no elected politicians can be en-
dowed with trust to the point of dispensing with control (and new elections).
The substitution of the ethical character of the leader with procedures, of
faith and trust in a leader with norms and regulations of the deliberative
process, was the important contribution of eighteenth-century constitution-
alism to the construction of the government by opinion. Beginning with the
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late nineteenth century’s critique of parliamentary government this has
become the main target of plebiscitarianism. Its renewal in contemporary
democracy signals a decline of the party system and parliamentary democ-
racy that is chronic and cannot be ignored.

Starting with the dualism between legal constraints and constraints on
opinion (which is what plebiscitary democracy does) it entails envisaging
a radical opposition between a procedural regulation of the government
by opinions and the visible and extraconstitutional manifestation of the
opinion of the people. This is the strategy that populism and plebiscitari-
anism share in common. Constitutional democracy, not only representa-
tive democracy, is their target then, both because of its individualistic
rendering of popular sovereignty (as the right to vote) and because of its
identification of political liberty with institutional intermediation be-
tween leaders and society, and finally with the division of powers. But if
representative politics replaces trust with procedures, it is not because
it does not hold trust important. Elections and representation entail
trust. Yet precisely because ethical and psychological aspects are cen-
tral in electoral politics precautions must be taken that introduce a
healthy sense of disbelief or distrust, a distance between the citizens and
the institutions or political actors.%’ This implies that opinion, although
it is what makes power public or under the eye of the public, is not a
secure controlling power if some additional specification is not made.
This additional specification pertains to a considerable amount of free-
dom of the press and the plurality of the means of information and
communication without which the creation of trust in a leader in the
view of seeking people’s support turns out to be another name for des-
potic domination.’!

In a pivotal text written in 1789, the first theorist of representative de-
mocracy threw on the floor some seminal concepts that would help to
grasp the meaning of plebiscitarian disfiguration. Condorcet proposed a
distinction between de iure and de facto arbitrary power, which corre-
sponded to that between direct and indirect despotism. Contrary to the
ancient form of “direct” despotism, “indirect despotism” renews the clas-
sical theme of domination (“that is to say, whenever they are subjected to
the arbitrary will of others”) in new forms, which fit a government based
on opinion and a market society. Condorcet was not content with the in-
dividualistic character of the classical definition of despotism (which
largely dominated in his time among the philosophes)®* because he under-
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stood that any discretionary power needs to rely on a class of people or
an elite that supports it and makes it last. Individual leadership as indi-
vidual despotism “exists only in the imagination,” since any ruler needs
the cooperation of a certain number of acolytes.®* Reference to the form
of indirectness is paramount. Indirectness pertained to a kind of despo-
tism operating through “influence,” which can be compatible with a public
sphere and freedom of speech and association. It can develop in a free
society when social classes (constituted by honors or nobility, by economic
and financial power, by religious prejudices, and by ignorance) hold an
unequal power to influence the law. “It is easier to free a nation from di-
rect despotism than from indirect despotism,” because it does not rest on
mobilization but on individualistic dispersion. Thus, indirect despotism,
Condorcet thought, may grow more easily in modern territorial states be-
cause of geographical concentration of masses of people in big cities and
commercial centers and, I may add, with the unintended help of the mass
media.®

In countries in which intermediary organizations are few, dis-
tant from politics and most interested in the exclusive pursuing
of their social objectives, while public opinion, largely atom-
ized, is heavily exposed to the influence of televisions (as in the
cases of many modern democracies), a wide room is open to a
leadership that is created through plebiscitarian mechanisms.
Video-politics favors the emergence of political outsiders who
capture attention by exalting emotions that cross public opinion
and translate into an electoral consent that is decisive to con-
quer power: what is ‘ephemeral” becomes the right channel to
reach government. If, in addition, controls on leadership are
scarce and weak and the exercise of his power substantially
unlimited—except for the fact he can be dismissed in the next
elections—then the risks, present and future, of plebiscitarian
democracy are relevant.®

What we witness in contemporary scholarship and actual politics is a de-
cline of awareness of the risks that these transformations incubate.

The plebiscitarian renaissance meets with a realist rendering of politics
that pretends to unmask the ideology of democratic autonomy and states
candidly that in politics the people play simply a role of support for and
visual check on a leader they want to watch acting from afar. “Whereas
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traditional democratic theories oriented around the ideal of autonomy
seek to give the People control of the means of lawmaking, plebiscitarian
democracy, in pursuing candor, seeks to bestow upon the People control
of the means of publicity” a control that, however, “is negative, since it

786 Scholars

involves wresting control from leaders rather than the People.
of Weber have reacted to his enthusiastic rendering of plebiscitarian de-
mocracy by proposing to use Weber’s thought in reverse or in order to detect
and call attention to “the risk of a charismatic-authoritarian overturning
of plebiscitarian-democratic power.”®” This risk rests on plebiscitarian
democracy’s endogenous instability, because the crowning by people’s
acclamation gives the leader a strong incentive to escalate rather than
moderate his power. Trust and faith are thus not safe strategies of power
limitation, whereas they are extraordinary resources for the support of the
leader. Because of his direct appeal to the people’s sentiments and emo-
tions, the plebiscitarian leader wavers toward an incremental concentra-
tion of power unless strong counterbalances in the constitution and the
institutional organization of the state are in place and work autonomously
from the world of opinion: until, in other words, the diarchic structure of
democracy is recognized.

The American Renaissance of Plebiscitarian Democracy

Beginning with Weber, several generations of scholars from Mosca and
Sartori to Lintz and Ackerman®® have suggested viewing the United States
as a successful example of moderate plebiscitarianism because it is a case
of a realistic or pragmatic view of democracy and because it is a presidential
system that, while relying on a bottom-up relation with the masses, makes
room for a more energetic executive activism than a headless, parliamen-
tary democracy. Recently, some works have been published that propose
an enthusiastic interpretation of plebiscitarian politics as a revitalization
of democratic governance against the ideology of constitutional checks
and balances and a supine subjection of the executive to the Congress and
the interests there represented, against finally the parliamentary centrality
in representative democracy. Whereas to past generations of democratic
scholars (within Schumpeter’s tradition), the theory of elites served to express
dissatisfaction with the functionality of the theory of democracy or to lament
the ruling power of the few despite the proclaimed triumph of the masses,
contemporary plebiscitarian theorists detect and prize at the same time
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the role of leadership in democracy,”’ while blaming the crisis of authority
on constitutional legalism and parliamentary politics.”!

Trust in Popularity

Eric A. Posner and Adrian Vermeule’s The Executive Unbound proposes a
description of the present political course and of transformation of the
balance of powers in American government that aims to be also a pre-
scription for how American democracy should work. The “is” and the
“ought” merge. These authors complain that the dualism and tension be-
tween legal constraints and political opinion constraints are detrimental
to the efficacy of political decisions in times of distress, like a war or inter-
national instability. They criticize the “Madisonian model” of the repub-
lic with the argument that “liberal legalism has proved unable to generate
meaningful constraints on the executive.””? They discuss the diarchic char-
acter of representative democracy in order to show it is more a problem
than a guarantee for a secure liberty. Deliberative institutions along with
bureaucratic strongholds that the social role of the state has produced
through the years are held responsible for paralyzing decisions and jeopar-
dizing the national interest. “Rather than deliberate, legislators bargain,
largely along partisan lines.”” Emergencies coming from international poli-
tics, the authors claim, put to the fore the poverty and weakness of a head-
less and collective approach to political decisions. The problem is as old as
at least constitutional and representative government, although Schmitt is
the author who personifies it with renewed authority. “When emergencies
occur, legislatures acting under real constraints of time, expertise, and
institutional energy typically face the choice between doing nothing at all
or delegating new powers to the executive to manage the crisis.””*

Posner and Vermeule seck to moderate the role of legalistic constraints
and intensify another kind of constraint: public opinion, which seems to
be a better force because it can be mobilized to monitor and control the
established power without debilitating its decision-making proficiency.
Whereas the legalistic checks and balances tie the political actor to the
point of making it frail and inoperative, public opinion with its trans-
parency requests is a better controlling agent because it makes the
government more willing to act and take control than more timid and
contained. In times in which international conflicts challenge national
security and the very image of the nation, Posner and Vermeule show an
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empathic sympathy with the ideas of Weber and Schmitt, who also dealt
with issues of patriotic honor and national pride. Like their German men-
tors, contemporary plebiscitarians denounce the parliamentary style of
politics, the game of compromise, and the extenuating debates that ener-
vate and debilitate the government. Crisis, military or economic, highlights
the powerlessness of the liberalism of moderation while making emer-
gency an ordinary politics that demands constitutional democracies “to
hand over vast open-ended authority to executive and administrative bodies
widely seen as best suited to tasks of quick and immediate action.”” This
argument has achieved great momentum also in Europe in coincidence
with the financial crisis that, in a few weeks, swiped away elected govern-
ments and replaced them with technical executives that parliaments sup-
ported with quasi-unanimous vote of confidence. Economic emergency
blurred parliamentary politics and the very majority-minority dialectics,
but showed also that it is possible for headless democracies to have strong
executives without becoming presidential or directly plebiscitarian.
Posner and Vermeule deem deliberative and representative democracy
as time-consuming and “ill-fitted” to quick and dramatic decisions. A
muscular presidency or a Caesarist leadership is better able to keep together
strong decisionism and popular support. Reelection constraints and the
need to appear in front of the public in a captivating way are regarded as
the most effective and in fact sufficient methods for making the executive
act in and for the interest of the country without jeopardizing democracy.
“Indeed, the greater the president’s power becomes, both through delega-
tion and other de jure mechanisms and through the debilities of oversight
institutions, the more essential popularity and credibility become, as the
public focus of the presidency goes.””®
is that of recognizing and propagating the interest of the nation, the

Thus, since their primary concern

means of information and communication aim at inspiring or creating a
supportive public that trusts the system more than it wants to generate dis-
sent. This makes the mass media a natural resource for an audience de-
mocracy because they are naturally attentive to steer the identification
of the people with the ideal of national interests, and meanwhile set up
the horizon of public discourse through a continuous production of infor-
mation that makes those interests appear to be always in the making.””
Niklas Luhmann explained years ago that the mass media set the stan-
dard of what is acceptable and what is not, and in this way they generate
a background reality—factual and normative at the same time—that con-
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strains people’s opinions without directly coercing them.”® Moreover,
their autopoietic structure makes them an autonomous and stabilizing
system of control, which is even more effective than the traditional legal
one. Based on similar assumptions, Posner and Vermeule oppose the Mad-
isonian liberal republic with the plebiscitarian presidential one. “Even
between elections, the president needs both popularity, in order to ob-
tain political support for his policies, and credibility, in order to per-
suade others that his factual and causal assertions are true and his in-
tentions are benevolent.””” Their optimistic view of the public role of
the media seems to underestimate that “newspapers and televisions have
little incentive to monitor politicians and statesmen on an ongoing, issue-by-
issue basis. Such reports will overwhelm the information-processing ca-
pacities of the private citizenry that constitutes the mass audience. What
this public wants is “‘news’. . . . If ‘news’ is what they want, ‘news’ is what
politician/statesmen will give them.”?" An additional risk with video
politics is that it turns a presidential election into “a very chancy event.”!"!

Plebiscitarian democracy gives public opinion one function only, that
of building authority, which is building trust on government and creating
popularity for the president. It has two main ingredients: the leader’s di-
rect relation to the public for acquiring or increasing popularity and
building trust, and the strengthening of the role of the leader by giving
him more autonomy from the legal constraints with people’s support. The
judgment coming from the people competes with the system of legal
control. With all the carefulness that any analogy commands, it is no
exaggeration to recognize in this criticism of liberal constitutionalism
the echo of Weber’s disapproval of the uninspiring legal restrictions that
the Reichstag imposed on state power as leadership, and finally to recog-
nize in this proposal of an executive-centered government rooted in
popularity the echo of Weber’s call for a Caesarist leader with plebiscite
approval!? In fact, Posner and Vermeule are more radical than these
analogies suggest, since they invoke the authority of Schmitt’s dictatorial
leadership and never quote from Weber.

After questioning the republican “tyrannophobia,” the authors of The
Executive Unbound conclude their peroration for a strong plebiscitary ex-
ecutive by pointing to the anachronism of the negative myths of Caesar in
Rome and Cromwell in the English civil war that inspired the American
Founding Fathers. In fact, their quarrel is with the eighteenth-century
tradition of constitutionalism. Thus, whereas Condorcet warned about
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the new form of despotism that can emerge from electoral consent, Posner
and Vermeule assure us that tyranny is a risk of the past. Whereas Con-
dorcet surmised that a market economy and public opinion could prompt
new forms of domination, they think instead that these modern forces
have liberated us from the risk of tyranny. Posner and Vermeule argue
that the complexity that a market economy naturally creates and the un-
stoppable flow of information that the modern system of opinion forma-
tion activates do not justify the worrisome appeal to those ancient tyrants
that motivated eighteenth-century constitutionalism. “Modern presidents
are substantially constrained, not by old statutes or even by Congress and the
courts, but by tyranny of public and (especially) elite opinion. Every action
is scrutinized, leaks from executive officials come in a torrent, journalists
are professionally hostile, and potential abuses are quickly brought to
light. . . . Modern presidencies are both more accountable than their pre-
decessors and more responsive to gusts of elite sentiment and mass opin-
ion. ... On this account, presidents already receive close public scru-
tiny.”!%® Because the costs of acquiring political information have fallen
steadily in modern economy, and because a wealthy, educated, and lei-
sured population has the time and technical tools to monitor presidential
action and state institutions, it might seem that the moderns have achieved
the ability to monitor their leaders without weakening them. The creation
of a public sphere of opinion that media technology and the market would
provide seems able to allow the modern republic to be plebiscitarian with-
out risking tyrannical involution.

Democracy without Autonomy

The second contribution to the renaissance of plebiscitarianism in politi-
cal theory I am going to analyze is even more pertinent to the theme of
democracy as government by opinion since it welcomes a radical revision
of the way to conceive democracy and the plebiscitarian perspective itself.
In this new rendering that Green proposes, plebiscitarian democracy mir-
rors the visual transformation of the power of opinion as a result of the
technological revolution of the means of information and communica-
tion that started in the twentieth century. Green replaces the plebiscitar-
ian masses acclaiming the leader in the crowded squares of fascist Europe
with the People’s eyes that compel the leaders and other high officials “to
appear in public under conditions they do not control.”'* In 1930s plebi-
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scitarianism the leader controlled the crowd through orchestrated propa-
ganda; in contemporary demo-videocracies the crowd (the taste of the
audience) controls the leaders by imposing publicity on their behavior.

Unlike Posner and Vermeule, Green has no interest in asserting the
centrality of the executive over the legislative (although this is the un-
avoidable result of plebiscitarianism); instead, he wants to reconfigure the
relation between the power of the will (decisions, voting, electing, and
voicing consent or dissent in the public forum) and the power of opinion
or judgment (surveillance and watching supervision) so as to redefine the
meaning and role of the People and moreover of political autonomy,
which is the most important principle of democracy.

Relying on Weber’s reading of plebiscitarianism (but sympathizing
with Schmitt’s theory of the public), Green surmises that, although born
in the early twentieth century and then disappearing because of the bad
reputation that totalitarian regimes cost it, a leadership democracy is des-
tined to come to life again and is in fact “a nascent theory that has yet to
mature.”!” The reason for this is that the age of television and the large
diffusion of the use of the Internet have contributed to restoring democ-
racy in what, according to Green, is its original figure: a regime based on
a direct relation of the masses to the leaders. Once again, the individualis-
tic foundation of political legitimacy—the sovereign of the citizen—is the
eighteenth-century legacy under attack.

In the tradition of antidemocratic thought, beginning with Joseph de
Maistre, who started the assault on democracy in the name of a strong
personal sovereign, the mono-archic correction of political equality has
been used to demonstrate the incapacity of ordinary people to act effec-
tively as a headless collective. It is worthwhile to remember that Thucydides
depicted Athenian democracy in its hegemonic moment as a principality
and constructed a relationship between the leader and the masses that
became paradigmatic in the theory of elites and plebiscitarian democracy.
In the tradition of Montesquieu (to be soon revived by Hegel), Emmanuel-
Joseph Sieyes saw monarchy as an ethical institution that embodied the
unity of the nation beyond the partial interests of its members, and served
as the model of political profession in that it was shaped by virtue, honor,
and competence, rather than only ambition and interest.!’®

Green recovers the paradigm of democratic principality and elite emen-
dation of the government of the many but overturns its antidemocratic
meaning and argues that a leader democracy is the most consistent figure
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of popular government. Democracy without demagogues is less of a de-
mocracy, rather than a bad democracy. As we saw above, in the tradition
established by the great Roman historian Wolfgang Mommsen, Weber
explained the reasons of Athens’s greatness with the greatness of its leader
and his harmonious relationship with the demos. “Pericles, because of his
position, his intelligence, and his known integrity, could respect the lib-
erty of the people and at the same time hold them in check. . .. So, in
what was nominally a democracy, power was really in the hands of the
first citizen.”'” This representation of democracy enjoyed robust success
in the second half of the nineteenth century in coincidence with the
mounting critique of parliamentary government, and had in Weber a strong
supporter, whose greatest heroes were, as said, Caesar and Pericles.!”® “But
the major decisions in politics, particularly in democracies, are made by
individuals, and this inevitable circumstance means that mass democracy,
ever since Pericles, has always had to pay for its positive successes with
major concession to the Caesarist principle of leadership selection.”!"
Today, it is technology that leads the plebiscitarian mutation of democ-
racy: the Internet and the transformation of political language with popu-
larized messages and easy commercials mark the decline of politics as
deliberation and the growth of politics as leader-making. In this sense,
Green reasons convincingly that plebiscitarian democracy may have the
future in front of it.

Plebiscitary democracy joins with populism in proving the renaissance
of a Roman style of politics both in modern practices and in theoretical
analysis, and in particular the ideal of candor (where from the name
“candidate” and “candidacy” come) or the public exposure of the leader as
a person to the people in the forum that judge him, and thus the people’s
role as an audience that visually controls the appearance and perfor-
10 The model of the forum, as we shall see below,
changes the style of politics quite dramatically because it makes vision,

mance of the leader.

not hearing, the core sense of participation. What is surprising is the con-
clusion that Green derives from this: the ocular transformation of public
opinion makes plebiscitarianism less vulnerable to possible abuses by lead-
ers. Indeed, whereas direct democracy made the people of ancient repub-
lics identify with the words of their leaders, the mass media naturally create
a certain distance that is itself a reason for a more secure relationship of
critical adhesion by the people with their leaders.
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Like Posner and Vermeule, Green shows great confidence in the con-
straining power of the market economy and the modern system of infor-
mation and communication, which are two conditions that allow a large
and diversified society to function as one society with no need to seek
deeper incorporation and cultural and social homogeneity. Moreover, in
making vision, rather than hearing, central, television is said to have con-
tributed in purging the opinion of the masses of all pretense of rationality
upon which the power of persuasion of the orators relied. In the television
era the eighteenth-century ideology of the progress of rationality through
political participation can hardly be sustained. Video democracy con-
firms the fact that the politics of the masses belongs in the domain of
aesthetic and theatrical, not cognitive or deliberative; it actually has noth-
ing to do with rationality. This point is crucial.

Television, Luhmann explained, is the quintessential counterargument
of the eighteenth-century idea of the public, because “the more ‘that
which is perceived’, say, television, plays a role in this [creating the public],
the more communication is based on implicit knowledge which cannot
even be communicated.”!! The aesthetical function of the ocular public
is meant to convey the idea that participating in watching occurs without
the viewers’ intention of using what they perceive as a means for acting. A
“visual knowledge” is incapable of being controlled subjectively insofar as
what viewers acquire in common (the same images) makes them and the
fashion according to which they see things. “Whereas the Enlightenment
assumed that commonality consists in a communicable interest based on
reason,” communication through the mass media is changed into an
identification process of the viewers.!"? The ocular public is thus a public
whose identity consists in judging according to the parameters of fashion
within which the subjective point of view becomes an embarrassing sign
of anachronism. “Homo sapiens is or has developed into a reading animal
capable of abstraction . . . homo videns, a television-made animal whose
mind is no longer shaped by concepts, by abstract mental constructs, but
by images. Homo videns just ‘sees’ . . . and his horizon is confined to the
images that he or she is given to see, thus why homo sapiens is entitled to
say, in all innocence, ‘I see’ to mean ‘T understand’, homo videns sees un-
assisted by understanding.”!"® Yet if this is the case, as also Green seems to
imply, it is unclear how the ocular public with such an impoverished criti-
cal potential can have a surveillance authority.
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Green argues that along with its cognitive role, the public sphere of
opinion with the new system of media also loses its political role since, as
[ shall explain below, it does not make the citizens more competent in
self-government, nor does it make them a mobilizing mass that claims
sovereign power. On his account, epistemics (but also deliberativists) and
populists are equally unwarranted. According to an aesthetic function of
the forum, the public does not need to inspire participation in order to be
political. It is political insofar as it makes the people capable of imposing
visibility on their leaders, and images are more effective in achieving that
than words. Since visibility, not “understanding,” is the weapon of control,
video politics is a more proficient system of control than even voting.
Moreover, images contain more egalitarian implications and are more
democratic than words. The parallel Green proposes between a logos-
oriented form and an ocular-oriented one is interesting, compelling, and
full of potentials in a society that like ours is based on and moreover made
of images and visual inspection of distant leaders.

The bad side of rhetoric comes from its foundation in both speech and
reason (logos was the Greek word to denote both of them), which makes
the intentionality of the speakers a factor that is totally discretionary and
remains unchecked, because it can never be made transparent to the lis-
teners. Green makes the argument against words and for the primacy of
vision by claiming that words and hearing live with (although react against)
a system of power opacity; this would explain why the “public” was born
along with the birth of large states that needed centralized systems of orga-
nized behavior and information, and with the birth of video technology.
Accordingly, Green suggests, face-to-face democracy is primed to be more
opaque than media democracy because it is most exclusively based on
words or speech, and rhetoric entails concealment rather than transpar-
ency. Yet once politics operates in a forum made of images, the intentional-
ity and even manipulation of the speaker cannot go along undisturbed for
too long and without the inspecting interference of people’s eyes. Green
thinks that Machiavelli’s maxim that the good leader should say without
meaning works better in a politics that is not based on images because it
does not require the leaders” actions to be exposed to the public. But im-
ages are fatal to popularity (and concealment), much more than words are.
And although leaders of all times and places are driven by the temptation
of manipulating people’s consent, it is the use of words that gives their in-
tention more chances of success. Images are, after all, much more at the
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viewers' disposal than are words. The leaders feel the influence of fashion
like everybody else, and this is what makes the power of images more egali-
tarian and its constraining power more effective.

Green wants to unmask the rhetoric of deliberative democracy, accord-
ing to which voice or dialogue or words represents a form of democratic
participation in the decision-making process. He argues instead that
candor, or the plebiscitarian revelation of the person of the leader to the
audience, is much more democratic, although it does not cultivate any
participatory ambition. In effect, the theory of deliberative democracy with
its abstract scholasticism conceals the bare fact that the few rule without
giving the many any real power of influencing the political game, since
the game of politics falls outside the norm of deliberation. But plebiscitary
politics starts from the recognition of those bare facts and wants to make
sure that “those who do have massively disproportionate authority and
power in a democracy in some sense be compelled to recompense the pub-
lic for this privilege.”!™* Ocular democracy acknowledges and accepts the
existence of disequilibrium in power between the governed and the gover-
nors and subjects it to the norm of trade that is do ut des. In other words, it
barters citizens’ autonomy for leader’s publicity in the very moment it at-
tempts to do away with words.!

Ocular democracy claims a normative value and the comparison of
gaze and words is the key to grasp it. Rhetoric is responsible for creating
more passivity under the pretext of propelling knowledge and reasonable
arguments in public discourse. In addition, it violates equality much more
systematically than visual appearance does. The case of eloquence seems
to prove Green’s argument. This public use of persuasive speech is geared
to the many and requires equality of some basic potential, like the ability
of making moral judgments, but not, however, of any specific kind of
intellectual competence or skill or knowledge."® The public use of words
does not presume a direct response or a dialogical exchange: the audience
of a speaker, like that of an actor on stage, is for the most part more inclined
to listen than to talk. As a matter of fact, eloquence cannot exist without an
audience, and attention-getting words are more important than are logical
inferences because aesthetics can move the emotions. The audience thus
plays an important role because it determines the quality of arguments and
the behavior of the orator.!'” Hence, Plato in Republic compared eloquence
to poetry because it presumes an audience and a sympathetic relationship
between author and speaker and reader and listener.'® Yet its aim is to affect
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the audience members’ will by touching their emotions and inspiring their
decisions to act, not to make them equal participants or capable of control.

Reversing the idea that lies at the core of the linguistic foundation of
deliberative democracy, Green concludes that words do not protect the
people from interference and manipulation more than images do, nor do
they allow for more participation, nor are they more egalitarian. In sum,
there seems to be no reason to believe that a public of words makes for a
better democracy than a public of images. The comparison becomes even
more compelling if we consider the controlling potential of these two forms
of democratic public. Although plebiscitarian democracy starts with the
acceptance of a relation of inequality between political leaders and every-
day citizens gaze, it allows for a “corrective” strategy as deliberative theory
does not, which makes democracy a philosophical ideal (characterized by
the normative values of autonomy, reciprocity, and universalizability) but
has nothing to say about the way in which democracy operates. The hia-
tus between ideal and real makes the deliberative theory of democracy
ineffective and toothless.

The “remedial” strategy that plebiscitarian democracy proposes is not
inspired by the goal of augmenting people’s power, or opposing one posi-
tive power (participation) against another one (decision). It is instead based
on the idea that revealing arcana is equivalent to taking away from them
the arbitrary component which lies in secrecy. Green is in perfect agree-
ment with Schumpeter that decision stays with the few because it cannot
be the domain of the unorganized many. But he then gives “the People” a
power that the few do not have: that of unveiling. The remedy to the un-
avoidable unbalance of power that politics entails (democracy is no excep-
tion) comes from a power of a “negative type: one that imposes special
ocular burdens on the selected few whose voices have been specially em-
powered to represent others, to deliberate with fellow elites, and to engage
in actual decision.” Candor imposes “extra burdens on public figures”
while equalizing the viewers and the viewed in something important:
public exposure of their deeds, or the ocular power.!”

Green exalts the democratic and egalitarian potentials of gaze by refer-
ring to, among other things, the existential aspect of control and agency
that the spectator exercises on the leader. Despite the unpleasant and even
perverse implications that the power of gaze may have, it is certain that it
sets up a direct confrontation between the viewers and the viewed, and
this, as opposed to hearing, adds to its more egalitarian implications. The
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disciplinary power of gaze recognizes “the spectator as potentially occupy-
ing a position of power vis-a-vis the individual who is being seen.”'?” The
Bentham/Foucault paradigm of a viewer that increases its power in propor-
tion to its invisibility inspires Green’s model of ocular democracy, in which
the masses have the same all-powerful invisibility as the guardian of a prison
whose architecture is predisposed so as to make its presence unseen (Ben-
tham, whose defense of representative government earned him Schmitt’s
accusation of being a “fanatic of liberal rationality,” proposed to make the
people powerful in judgment, much like the prison guardian, when he
defined public opinion as “the power of a tribunal”).!?!

In relocating people’s power of judgment from words to visions Green
wants to make “the tribunal of opinion” truly effective and thinks that the
revolution of the means of information and communication supports his
case because it gives the People its own function, which is not that of act-
ing (a mass, as Weber showed, cannot act without a leader) but that of
observing and judging. Plebiscitary democracy reconfigures the diarchic
structure by creating two actors: people as voters (with ideologies, inter-
ests, and the intention and desire to compete for power) and the People as
an impersonal and totally interest-free unity that inspects the game of
politics by imposing publicity. Citizens™ political participation is minimal
and consists in the electoral selection of the elite. The real place of the
People is the forum, in which, however, it does not play the role of form-
ing opinions because it is not in the form of a plurality of interests or
views but rather in the form of an anonymous mass of viewers. The
People is the supreme inspector that “only watches” but “does not win”
because it does not participate in the competing game of politics, a task
only for the few.!?

The Cost of Publicity

Becoming a political leader in plebiscitarian audience democracy must
be made a costly business: this is the only resource of control the audience
has. The cost a leader pays in exchange for holding the tools of state power
in his hands is the renunciation of most of his individual freedom. The
leader is wholly in the hands of the people because he is permanently
under the people’s eyes. This is the “extra burdens on public figures” that
ocular plebiscitarian democracy provides. Green’s proposal is compelling
because it is undeniable that those who compete for power should be
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aware they do not enjoy nor can they claim the same latitude of negative
liberty as ordinary citizens. More power entails more responsibility and
thus less liberty of concealment. Political power longs for the ring of Gy-
ges, or the power to be invisible in order to be able to do what it otherwise
could not.!” Secrecy is a basic good in the private life of the individual but
may be an intractable obstacle in the case of public officials. Of course, a
minister or a prime minister is protected in his basic rights as anybody else
is; however, in order for his private life to be proved transparent and lawful,
some extra inspection may be needed. In this case, trust does not come ex
ante as a blank check but entails and actually requires corroboration of evi-
dence. As a matter of fact, running for a political post is a free choice of the
candidate whose outcome comes with a mix of honor and burdens.

What is less convincing in Green’s peroration for making the leader the
object of the viewers is the assurance that putting the leader on stage will
eo ipso entail making his power more constrained or checked; that in sub-
stance, the public can substitute for the constitution in limiting power,
thus fulfilling the goal of making politics more democratic because it is
less subjected to the control of nondemocratic institutions. But the “politi-
cian’s motive for wearing a socially acceptable mask did not disappear

with the advent of modern democracy,”**

and Green’s argument for the
controlling power of an ocular public is unconvincing and unwarranted.
It is based on abstract considerations of the role of the ocular public that
the actual experiences seem to disprove.

Prime Minister Silvio Berlusconi was permanently under the eyes of
the media, who intruded in his life not necessarily for revealing his law-
less behavior but for satisfying the public’s thirst for scandalous news,
which in turn created the market of scandals and made public opinion
into tabloid format.'”> Putting the private life of the prime minister under
people’s eyes did not serve either to control or limit his power; moreover, it
did not even deter him from living his life as he preferred. The fact that
Berlusconi owned or controlled six national television stations was of
course an aggravating factor, but it was not the only reason that made Ital-
ian audience democracy a passive democracy that could hardly control
him. Indeed, even more than the ownership of the means of information,
the empire of the ocular or the inflation of images is the factor that makes
vision an especially inept power of inspection.

The paradox of exasperating the aesthetic factor of public opinion at
the expense of understanding and participating in the making of political
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judgment is that it does not consider that images are the source of a kind
of judgment that evaluates tastes more than political or moral facts. Taste,
Kant explained, exalts rather than contains the rhetorical potentialities of
vision, and moreover isolates but does not foster communication. Indeed,
while it is possible “to argue about taste” it is impossible “to dispute” about
it because no beyond-disputation conceptual determination is available in
the domain of taste. The most we can do is to have faith that “there must be
hope of coming to mutual agreement” and to work for making it possible.
Taste is a subjective opinion and can hardly be a vehicle for mutual agree-
ment among viewers. To the contrary, it is hypothetical reasoning (imagi-
nation in Kant’s words) that has the power and capability to arouse the
will and does so by leading our reason to devise strategies that could attract
consent: “there must be hope of coming to mutual agreement; hence one
must be able to count on grounds for the judgment that does not have
merely private validity and thus are not merely subjective, which is never-
theless completely opposed to the fundamental principle Everyone has his

”126 Tdeology is the daughter of hypothetical reasoning and

own taste.
imagination; it makes us prefigure the future so as to mobilize our will to
action in the present in order to fulfill it. Giving ideological accounts is a
rational behavior in a domain that, like politics, deals with future-oriented
behavior or decisions that are supposed to make things happen. But what
is the outcome of images and taste? “I'he upshot is this: that the priorities
of television are the scoop, the shoot (a good image), and the ratings (the
largest possible audience).”'?” The predictable outcome is that informa-
tion does not in and by itself empower the faculty of judgment.

The hegemony of the ocular would drive the public in exactly the op-
posite direction as intended by Green. The audience does not control the
leader but suggests to the leader what he should do or avoid doing in order
to meet with people’s favor (which is not necessarily identical to the inter-
est of society), and actually to forge their favorable opinion. Moreover, the
empire of the visual inevitably ruins the tenor and style of political dis-
course. The Italian experience confirms this diagnosis because in the
years Berlusconi reigned as a de facto plebiscitarian leader of an audience
democracy, the issues of political conversation were dictated by the logic of
commercial marketing and publicity. Political issues that the mass media
led were expunged from the public discourse simply because they were
not attractive to television assets or to the viewers.!”® The paradox of the
total video public, or putting an “extra burden” on public figures, is that
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political decisions do remain unseen and unrevealed because they are most
of the time unattractive to the aesthetic taste and the spectacular desires
of the televised crowd. Knowing very little of what elected politicians were
doing was the cost Italian citizens paid by becoming an all-powerful ocu-
lar audience that was fed with a kind of information that was driven by the
goal of impressing people’s minds with images that stirred compassion or
anger. “The effect is not the function where the mass media seems to lie;
this functions seems to lie in the reproduction of non-transparency through
transparency, in the production of non-transparency of effects through
transparency of knowledge.”'*” Thus, making the life of the leader visible
and an object of spectacle may engender new opacity under the pretense
of publicity.

The Italian case proves that the transformation of the base of politics
from party programs to audience has made the People not only less in
control but actually unable to watch and the domain of politics more vul-
nerable to corruption. Years ago, Alessandro Pizzorno interpreted the
paradox unfurled by this transformation as a sign of the decline of politi-
cal language and judgment and its replacement with the language and
judgment of subjective morality and taste. The centrality of symbols over
programs, of the personality of the leader over the collective of party sup-
porters, translates into the centrality of moral qualities over political quali-
ties in the formulation of political judgment by citizens. Political virtues
(prudence, competence, etc.) decline and personal virtues (aesthetic, sex-
ual, etc.) become central. A proved outcome of this transformation is the
increase of corruption, because what should be an object of public visibil-
ity is not as interesting to the viewers and the media experts as the person
of the leader. Politics becomes more professional in the sense that it be-
comes an activity that lives from concealed exchanges. In fact, the plebi-

scite of the audience facilitates corruption.!*

What Is the Point of Watching?

Giving the People an exclusive ocular power does not give them any
guarantee that what they are going to see are the most important things
government and the politicians deal with or what the society needs and
wants.’! For opinions to be public it is not enough that they are diffused
among the public; it is also necessary that they pertain to “public things,”
to the res publica, and the judgment on this pertinence is something that
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the citizens develop freely when they participate in the making of their
will and judgments as citizens, not simply as viewers."*? They do so when
they do other things besides watching, such as participating in move-
ments, associations, and elections; making their representatives aware of
their problems and interests; contesting them; and voting them in and
out. It is not, however, only the content and the doer that make a fact a
public fact but also the form in which it was achieved. Citizens contribute
in making the public when they induce the state to do what Kant thought
it should do: submitting its deeds to the citizens” judgment in order to be
evaluated according to the principles of the public use of their reason,
which is equality of consideration and liberty. The public use of citizens’
reason demands that the state’s acts are public. But at what point does the
publicity of a public deed start? Does it start when it is still in the form of
a plan in the mind of the politicians,** or when it is under debate in pub-
lic institutions, like an assembly?"*

In commenting on the Kantian maxim of public reason, Noberto Bob-
bio asked the following questions: If a government’s concealment of its
deeds is in and by itself an admission that those deeds are grounds for a scan-
dal, “what is it that constitutes a scandal?” and “at what point is a scandal
born?” How exposed to the public must a deed be in order to count as be-
ing under people’s eyes? In other words, no decision can be made in a
fully transparent way, particularly when, as in a democracy, individual
freedom is the principle that guides political behavior (not only private),
because it is the condition thanks to which bargaining and compromise
among plural parties and interests can be achieved."”” The way in which
public deeds are made public (when? in what form? by means of what
kind of images? etc.) is in and of itself not a transparent issue.

The answer of plebiscitarian democracy does not seem to take away
opacity: “Candor is useful because it seeks to regulate this secondary set of
concerns: not the policies that are legislated, but the leaders empowered
to legislate.”*® The ocular power of the People operates on the person
of the leader rather than policies. This is what makes it a chapter in plebi-
scitarianism. “Presidential debates, public inquiries, and press conferences”
are the strategies of ocular democracy, which pertains essentially to the
“watchability” of behavior.”” But as Luhmann argued convincingly,
opacity is implied in the paradigm of the public as total viewer because
“being offered from the outside, entertainment aims to activate that which
we ourselves experience, hope for, fear, forget—just as narrating of myth
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once did.”"*® The ocular public stimulates identification and empathy, two
phenomena that are hardly conducive of a critical or controlling attitude.

Thus, although the visual transformation of the public generates a
“constant presence” of the public, this may not be a controlling presence.
Seeing more and constantly does not necessarily imply seeing all and see-
ing what is important to see in order to judge or hold accountable the
leaders for their decisions. Most of all, it does not make the citizens more
powerful than when they vote in a political election, as Green thinks.
“The plebiscitarian approach to democratic reform is valuable precisely
because it deprivileges both the specific act of voting and the general con-
ception of the everyday citizen as a decider.””*” But elections, which are
the opposite of a “constant presence,” have the power of kicking an un-
pleasant leader out of office; on the other hand, watching the leader
through the information or images provided by the mass media and the
press agents every day may make the citizens feel powerless—unless ocu-
lar democracy is interpreted as a tool for more participation, or even the
breaking of ordinary politics. Yet this is not what Green’s plebiscitarian
people are supposed to aim at or do because audience is meant to substi-
tute for participation rather than inspire participation.'*

At this point a question comes up spontaneously: Since the People is
assumed to be only a visual audience that has no role whatsoever in the
process of decision, which only the few have, what is the point for it to
watch? Stripping the people of its “capacity to author norms and laws” en-
tails making the public sphere play merely an aesthetic role, the impact of
which is more entertaining than it is controlling. The statement according
to which “in modern democracy minorities rule” would thus need to be
completed with the statement that they rule after the people have elected
them. Without including the moment of participation or “the will” in the
definition of the People, ocular democracy has no goal, or more precisely,
it has no other goal than watching. The diarchy of will and judgment is
what makes the democratic people a controlling actor because it contem-
plates a structural communication (regulated by procedures and constitu-
tional norms and operated by intermediary associations like parties and
civil society organizations) between political action and political judg-
ment. This diarchy is disfigured if the will is given to the few that make the
procedural and institutional game (as elected elite), and the judgment is
given to the people, but in the sole form of visual or aesthetic.
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Thus, I would propose we reverse the plebiscitarian argument and
stress that being under the people’s eyes may be a cunning strategy the
leader or simply media experts use to diminish the people’s control
over the power of the leader if some provisions are not made that do not
simply pertain to the regulation of his or her appearance in public. As we
just saw, Green suggests that for the executive or the president to hold
regular press conferences or for candidates to engage in a frank and open
debate on television—in sum, to make the arena of politics a gladiato-
rial experience—is enough to expose him or her to people’s ocular power.
These events, he surmises, are in tune with the identity of the People as a
unity that is not fragmented in partisan parts. Elections give the verdict of
the majority and reflect partisan battles. They are means in the hands of
political groups, not a procedure the democratic sovereign uses to create,
control, and limit state power. In Green’s rendering, elections or the au-
thoritative voice is outside of the People’s competence, which is only one:
watching and judging from a position that is above all partisan views and
with no active goal ahead. The political sovereignty of the people disap-
pears. The sovereign is only an audience.'"! The aesthetic and theatrical
public forum replaces both the political and the deliberative function.

Audience Democracy

It has been said that video politics registers the end of the citizen in mass
society, a transformation whose consequences are not yet wholly clear to
us because “television is in the process of reshaping our way of being” and

12 The acceptance of this fact is propae-

the Internet adds to this change.
deutic to a new theory of democracy made “in light of the specific pa-
thologies and dysfunctions” that mass communication technologies, and
especially television, have produced, yet not in order to find remedies
against those pathologies and dysfunctions.'*> Democracy of the audience
marks the acknowledgment of the decline of the ideal of political auton-
omy. In a classical work on mass society, William Kornhauser asked many
years ago the question of how we can distinguish between good and bad
plebiscitarianism in a democracy in which the masses play the role of a
receptive engine of leadership. Kornhauser proposed an answer that is still
valuable (and worrisome): the crucial factor we have to pay attention to is

how the leaders relate to the masses and to other leaders. In plebiscitarian
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politics, the factor of control is situated in the person of the leader rather
than in procedures and the institutions. The reference point for judging
whether we have a good or bad plebiscitarian leader is the character of the
leader himself, thus an accident or a condition that can hardly be control-
lable by the audience. Audience democracy is a politics open to hazards.

This finds a confirmation in Green’s argument that candor and trans-
parency are the only containing strategies we dispose of in mass democ-
racy. Yet candor and transparency cannot be fully enforced through in-
stitutions and norms unless the basic rights to privacy and individual
freedom of speech are not blatantly violated. Thus, although, as I said
above, being accountable to the audience entails the leader enjoys less
privacy, his acceptance of exposing his life to the audience depends mostly
on his morality or the calculus of prudence he and his staff make.'**
Hence, the renaissance of plebiscitarianism confirms the relationship pro-
posed by Kornhauser of mass society as easily manipulatable and mobiliz-
able by the decline of the citizen."” In addition, as authors in the liberal
tradition from Mill and Tocqueville to Walter Lippmann have abundantly
warned us, the “mass man” is not only vulnerable to the leaders but to the
masses themselves. To these warnings, Green answers that this intricacy
of dependence shows that all the power of the democratic masses is in
opinion, an opinion that, moreover, has been gradually transformed in
images and visual attention. The mass media place the government under
a permanent inspection by the people who do not for this reason need to
vindicate participation in politics to be active like a sovereign. Plebiscitar-
ian democracy completes the transformation of the political people in the
public and fulfills the promise of the government by means of opinion as
one that pivots on the negative power of judgment, a form of political
participation that wants to check rather than make decisions, that has no
longing for making things happen and is not very much concerned with
delegated powers. The power of the viewer is the only power the People
retain, and moreover the only checking power.

Mass media and the electronic system of direct communication are an
unprecedented support to the democracy of the audience and the collapse
it entails of the distinction and mediation between the private person and

the citizen.!40

The disappearance of the general actor (or the artificiality
of the political identity of the citizen) means that judgment itself is going
to change by becoming more adherent with the point of view or the idio-

syncratic taste of the individual person and in direct reaction to the events
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or occurrence of facts the person sees. “The citizen who converses with
other citizens on the Internet does not exist.”'*” As Lippmann anticipated
some decades ago, the perfection of the democracy of the public corre-
sponds to the creation of a world that has no external reference point to
the mind and life of the private person, in which the evidentiary perspective
is no longer possible.'*® The world created by the mass media is the world
itself, a total and only reality. According to Luhmann it is not a world of
communication to begin with because with these instruments interaction
between senders and receivers of images is ruled out. And it is precisely
this interruption of direct contact that ensures a high level of freedom of
the media, with the implied coda that the receivers are truly passive re-
cipients.!*” Yet this is likely to change the meaning of publicity and the
public sphere, while undermining Bentham’s idea of the public as a tribu-
nal. The diarchy of will and judgment empowers the public thus because
it incorporates a regulative idea (the citizen as an identity that belongs to
all equally and is not identical to the social reality of the private person)
that makes judgment itself a “public” act because it is a parameter that
every citizen knows how to use, and thanks to which state actions and
decisions are judged as right and wrong.

As we have seen above, Schmitt reinterpreted plebiscitarian democracy
from the perspective of the change in the meaning of the “public” from
something that is defined in a juridical-normative sense (what pertains to
the civil state) into something that is exposed to vision or exists in a theat-
rical sense (what is done in front of others™ eyes). This is the view of the
public that returns in contemporary plebiscitarianism. The resurrec-
tion of the ideas that piloted the criticism of parliamentarianism in early
twentieth-century Germany is an interesting indication of a new worri-
some trend in democratic theory. Bernard Manin’s book on representative
government is perhaps the most important document of this trend. A
central theme of Manin’s book is a diagnosis of the decline of party de-
mocracy and the emergence of the democracy of the public in which trust
in the leader and the acceptance of an increasing call for discretionary
power by the executive meet with a change in the organization of political
elections from party leaders and militants to experts in communication.

"I50 or the celebration

“Audience democracy is the rule of the media expert,
of the ocular power, as Green observes in completing Manin’s diagnosis.
Although during party democracy elections were heavily based on the vocal

and the volitional aspect of politics—participation was the central marker
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of popular sovereignty—appearance in public now defines the art of poli-
tics. Words, discussion, and conflicts between ideas and interests are cen-
tral in the one case and candor or transparency in the other, in which the
organ of popular power is “the gaze rather than the decision, and the criti-
cal ideal of popular power [is] candor rather than autonomy.””! Manin’s
audience democracy is an insightful and influential step toward participa-
tion as spectatorship.

Manin did not intend to sponsor the movement in that direction. In-
deed, his diagnosis was based on the idea that the spectating audience is a
sovereign judge, hence presumed the traditional idea that consent and
discussion are essential to legitimacy, but that judgment alone is not a mark
of self-government. Thus, Manin evaluated the transition from party de-
mocracy to audience democracy in terms of a decline of sovereign power
of the people because it was a disempowerment of the decision-making
power of the citizens. When people used to vote for parties with a plat-
form they exercised their judgment on future politics; their votes did not
contain simply their trust in the person of a notable, as it used to happen
at the beginning of representative government, when the candidate-
notable was the figure of representation. In party democracy, the image of
the candidate did not substitute for the future expectation of the voters as
in plebiscitarian democracy, in which elections occur on the basis of the
image of the candidate, and reference to programs and platforms is almost
irrelevant. The consequence is that accountability itself becomes mean-
ingless since electors do not have any control on issues and policies, not
even during the electoral campaign. Clearly, Manin judged the transition
from debating and participating to attending and gazing as a sign of “mal-
aise,” not an improvement. Indeed, he concluded his book with discom-
forting words: “representative government appears to have ceased its prog-
ress towards popular self-government.”*?

But once we drop Manin’s evaluative judgment on the transition from
party democracy to audience democracy and take the latter to be a fait
accompli to cope with, we see that the normative scenario changes. What
a consistent audience perspective propels, Green argues, is the final over-
coming of the “hegemonic status of the vocal model” and its idea that
peoples’ participation is “an active, autonomous, decision-making force.”**
The plebiscitarian project consists in overturning this hegemony and lig-
uidating deliberative and procedural democracy, which considers plebisci-
tarian democracy a “profanity” because of the passive role it ascribes to
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the people. The arguments that deliberativists and proceduralists advance
against it are mainly ethical and moral; they are made either in the name
of the universalizability of rational arguments or in the name of prefer-
ence aggregation and the periodical change of the elected as the only
pragmatic way to resolve the lack of rationality that the government by
opinion contains. Habermasian theorists and proceduralist theorists con-
ceive democracy as a political order that is based on autonomy and voting,
a view of political activity that is centered on decision and voice. They
treat the opinion of the private individual as a matter that cannot enter
the political domain without going through a transformation. The former
do so by filtering opinions through rational deliberation, the latter by ex-
tracting from those opinions the numerical unit of calculus. This is what
ocular democracy wants to confute and change when it opposes interme-
diation of judgment with visual reaction to images.

A Roman Model

Lawrence K. Grossman wrote several years ago that telecommunication
technology has reduced the traditional barriers of time and space and re-
directed politics back to direct democracy. The decline of the Madisonian
model, he surmised, goes hand in hand with this process of narrowing
distance and blurring the traditional checks and balances and separation
of power that accompanied the first two centuries of constitutionalism. A
new season of direct democracy seems to be awaiting the moderns if it is
true that even the judges of the Supreme Court feel the pressure of the

5% However, the sce-

audience instead of defending their independence.
nario | have been painting in this chapter is not that of direct democracy
but of a new form of oligarchy that develops from the centrality of vision
over voice. Indeed, when the norms of political autonomy give way to
those of spectatorship, democratic procedures are demoted to methods for
elite selection, with the understanding that this does not give any power to
citizens. It is possible to say that in exchange for the power of influencing
politics, ordinary citizens exit the space that institutions and procedures
organize. Recovering the visual role of doxa is in this case for vindicating
the irrational power of the people through gaze, rumors, cheers, and boos.
The distance from the cognitive myth of the public as the space for the
formation of an enlightened public opinion cannot be greater. Equally great
is the distance from the political role of opinion as verisimilar judgment
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that, to paraphrase Aristotle, characterizes an isonomic democracy in
which reasoned arguments and votes are the tools (and rights) that all
citizens have and can use. The tradition in which plebiscitarian democ-
racy belongs is thus neither the enlightenment nor Athenian direct de-
mocracy. It is instead the Roman forum in which the plebiscitarian pres-
ence of the masses acted functionally in support of the leading role of the
few. In this concluding section of the chapter I would like to suggest the
renaissance of the plebs and their audience activity as the best representa-
tions of the new figures or characteristics of democracy in the age of tech-
nological and mass media.

As we saw in the previous chapter, the Populus Romanus was both a
crowd and the lawmaker that shared in the sovereign power with the Sen-
ate. The crowd in the forum was not identical to the populus, which acted
inside of the tribes (tributa curiata and tributa centuriata according to the
different gatherings made for voting on laws or for magistrates).!” The
crowd was active in its own way, and “not limited to demonstration of
public opinion” (that is, extimatio or voting). It was the active protagonist
(as a whole, not a sum of individuals) of the political functions held in the
forum, which was judging and on some occasions voting by plebiscite for
candidates or on laws. The crowd “functioned as a public political the-
ater” that all public figures recognized, appreciated, and feared.” It was
its presence en masse that exercised its powerful influence on the leaders;
gaze, shouting noise, and rumors were the weapons branded in the forum.
The effect on the leaders had to be certainly stronger than that of today’s
televised public, which is performed in collective isolation, if [ may say so, or
within private homes. The ocular was in Rome a stronger and more direct
power in comparison to which our power of television attendee pales. Al-
though the differences are enormous, the analogy with the forum is im-
portant in order to better understand the consequence for democracy that
comes from exalting the function of the informal audience or the public
over the citizen. To anticipate my argument, the Roman experience shows
us that the crowd acquires more relevance in proportion to the decline of
the relevance of the people’s voting power, at the twilight of the republic.

The physical presence of the Roman public and the visual spectacle it
performed was a force that strongly impressed the “eyes and mind” of the
performer.”” To paraphrase Bentham, the forum was the most frighten-
ing judging tribunal in the republic. It was hard to discern who led and
who was led because emotions ruled the forum. Emotions, which Cicero
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described as the agents of a contagious disease, were the irrational factor
that made all the Romans recognize and feel the forum as a unique place.
Le Bon'’s analysis of the crowd in mass society translated Cicero’s descrip-
tion into a language that fits modern plebiscitarianism.

The crowd, Le Bon explained, has an “invincible” power because it is
not a power that can be translated into quantity. It is “invincible” because
it is not the sum of individual wills but a surplus value, so to speak, that
exists only when the people become an indistinct unit. It is characterized
by a lack of individual responsibility for one’s decision that makes it all
the freer to act and produces a contagious phenomenon that makes peo-
ple act by imitation and think in a way they cannot, if interviewed later
on, explain. It is finally run by the power of suggestion which comes
from the fact that each individual feels the presence of the others and
cannot resist them. Le Bon described a crowd as a falling back to the
spontaneity of the tribe: possessing the “spontaneity, the violence, and
the enthusiasm” and even “heroism” of “primitive beings.”*® Aggregative
calculus but also strategic rationality was wholly inept to represent the
power of the forum or the crowd. Le Bon used the argument of the invin-
cible power of the crowd, its contagiousness and emotional power of sug-
gestion, to explain how it was that the nobles in France renounced their
privileges and decided against both their class and their individual inter-
ests. “T'he renunciation of all its privileges which the French nobility
voted in a moment of enthusiasm during the celebrated night of August 4,
1789, would certainly never have been consented in by any of its mem-
bers taken singly.”"” “Inferior” to the “insulated individual” (and to the
individual-citizen thinking in the solitude of his or her mind as when he
or she votes) in terms of rationality, according to Le Bon, the crowd is
well superior to the individual in terms of feelings, and above all in terms
of emotions. The strength of the public sight or the style in which opin-
ions are voiced is what makes the crowd, ancient and modern, so unique
and special.

The Roman crowd also had a checking function. This was the impor-
tant power of being under the people’s eyes, or being in public. Jon Elster
wrote that the effect of public debate (of being before an audience) on as-
semblies in which decisions are to be made is that of inducing the speak-
ers to replace the language of interests with the language of reason or an
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impartial reason.'”” This does not of course imply that proposals under

consideration are cleansed of partial motives or interests, since it is the
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skill of a good speaker to be able to employ words that cover his or her in-
tention. That the presence of the public makes it difficult for orators to
appear motivated merely by self-interests does not mean that orators or
politicians are unable to succeed if they appear sincere without being so,

181 Machiavelli spent important pages to show

if they are purely hypocrites.
precisely this possibility, which means indeed turning the public from a
controlling devise into a spectacle and an engine of legitimacy.

This is the sense in which Miller speaks of “the ideology of publicity
that pervaded every aspect of Roman communal life.”'®> Publicity en-
tailed first of all that all actions or proposals or events that pertained to
the functions of the republic were made and shown in public so as to give
all the populus an effective chance to be informed, to judge, and to make
decisions. Law proposals, the names of jurors or Tribune candidates, and
all other kinds of information were daily updated in public on boards or
hung on lists. Publicity meant making “the details” of any prospective ac-
tion available to all citizens who passed or stood by in the forum. “Writ-
ing, public action, and spoken words all played a part if guaranteeing
publicity.”16?

The use of the public was thus more important for the symbolic charac-
ter it had than for the actual effect it might have had on decisions. Thus,
withdrawing from the public, acting behind closed doors marked an ex-
traordinary change in Roman politics, which traditional republicans op-
posed and feared. The reconstruction in Cicero’s speech of how Verres
conducted his electoral campaign is an important document because “for
the first time in Roman politics, we hear of divisiores meetings [party
meetings| at the home of a candidate, with the aim of distributing bribes
from him to different tribes.”'** Before it was “privatized,” political influ-
ence was exercised in the open, in the forum.

Yet public exposure was able to protect the republic from bribery and
corruption because political leaders felt the burden of appearing dishon-
est (not necessarily being so). The public was able to deter corruption for
as long as the city was virtuous. Transparency held an effective power of
surveillance as long as the Roman citizens felt the sense of shame in
showing their vices to their fellow citizens. Clearly, procedures that regu-
lated the law-making power of the populus were not perceived as enough
protection, and virtue needed to be mobilized to strengthen them. Acting
in public was a supplement of protection in a city in which the ordinary
currency was honor and virtue—the risk of being seen by the public of
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Rome and being publicly denounced was a deterrent power that both con-
strained and stimulated the leaders. “Public” was thus an adjective that
entailed “being under the eyes of the crowd.” For it to have a checking
function, some ethical factors needed to be presumed and effectively
working.

Corruption deterrence on human weakness is certainly one of the most
important legacies of the Roman republic. As a matter of fact, all those
who ran for offices, if elected and then once they stepped back from their
offices, had to take an oath in the forum, and if “they would not take such

7165 In the logic of Bentham’s idea of the pub-

an oath, they had to resign.
lic as tribunal, we may say of the Roman case that whereas the tribunal of
sorted judges judged, the crowd judged the judges with the invisible
power of opinion. The formal judge felt the pressing influence of the in-
formal judge. To be under the eyes of the people was thus both a condition
for competent participation on the part of those who so wanted (and as-
sembled in the comitia to vote) and a condition for controlling political
deeds (in the forum). The check on the performers did not need to be in
the form of speech or words. The passive activity of attending, seeing, and
hearing was also very influential on decisions; it was a powerful form of
passivity insofar as it could induce a public officer or a jury or an orator or
a candidate to say or desist from saying something. The crowd, we read in
Sallust, was “active” even when “apathetic and listless.”%

Reflecting upon the Roman forum, we might say that the crowd or the
indistinct public has two powers: a containing power and a releasing
power. It exercises the function of chastising and instigating—at any event,
directing those who have the power to act (in Rome, the citizens in their
voting function and the candidates). It is important to understand this
double function if we want to assess the complexity of procedural de-
mocracy, which, although it may have a plebiscitarian moment, is not
plebiscitarian.

Speech in the Forum

Why can the Roman forum alone not figure as a model of democracy, al-
though it is a model of popular presence, and even a strongly egalitarian
one, when considered in its dynamic relation to the leaders? In order to
answer this question I will be focusing on the right to free speech the Ro-
mans enjoyed in the forum. A subsequent question to be posed is whether
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the Roman people in their sovereign capacity had the right to speak also
in public or if, like the Athenians when assembled in the ekklesia, they
could speak when gathered in the voting assemblies or the comitia.
Isegoria and parrhesia were the names of the individual right to speak that
each Athenian citizen enjoyed when gathered in the assembly: the former
“a positive, procedural freedom that guaranteed Athenian citizens an
equal opportunity to address the ekklesia,” and the latter “a positive, sub-
stantive freedom that shaped the content of each rhetor’s speech.”®” As
explained in Chapter 1, freedom of speech as an equal opportunity of the
citizen to take part directly or indirectly in the process of decision has
been at the core of political liberty since the inception of democracy. Ac-
cording to Roman historians, isegoria and parrhesia was not an opportu-
nity the Roman citizens enjoyed equally: some enjoyed it in the forum
(the few who ran for political posts), while none enjoyed it when met in
their assemblies (the comitia).!®®
Roman citizens did not enjoy the right to influence the decisions and to

This does not mean, however, that the

speak in the open or in public (as they did in the forum). It means that
their influence in the forum was exercised by them as private individuals,
not sovereign citizens. Let me try to explain this important distinction.
Holding an office (by election) or belonging to the senatorial class and
thus having the right to run for office gave to only some Roman citizens
the individual right to address the people and talk.!®” Isegoria was only
for the few in Rome. Ordinary Romans did not enjoy it. It is impossible to
say that in Rome there existed “a formal right for every citizen to speak”
in the place in which decisions were made.'”” When acting as a sover-
eign, “any citizen who wished to do so could hear opposing views on any
topics, either at different contiones held by different officeholders or,
sometimes, at the same contio.”!”! Electoral campaigns were extremely
lively, more than they are today. All persons in the forum enjoyed the
right to free speech, but the Roman citizens did not enjoy it when meet-
ing in the comitia within which they voted or acted as sovereign populus.
They enjoyed it as private citizens and thus in the form of a right to “pri-
vate speech”—a right that was extended also to the noncitizens or all
those individuals who traveled to Rome and went freely to the forum.
Both ordinary citizens and noncitizens enjoyed the right to free speech
in the forum. What they did not enjoy—not all of them—was the equal
right to public speech or the right to address the people or discuss in
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the comitia, a right that only the patricians or the potential magistrates
enjoyed.

When Green observes that vision, not voice, is the sense that makes
the People as one crowd that “only watches” but does not “compete for
power,” he means to stress precisely the power not of making decisions
but of influencing by acting as spectators. The kind of right to free
speech that the spectator enjoys is in the form of a private right. To elabo-
rate from the argument I made in Chapter 1 concerning the meaning of
free speech in a democratic society, two different rights to free speech
entail two different kinds of people: one that speaks but does not decide,
and one that speaks and also decides. This distinction is at the core of the
mixed government model that scholars use to describe contemporary
representative government in order to stress the fact that, although ordi-
nary citizens can hope to influence their representatives by voicing their
opinions freely, they have no certainty that their voice will be listened
to (the separation between assemblies that vote without talking and
senates or councils that only talk without voting was endorsed by modern
republicans in the Roman tradition, from Harrington to Rousseau). As
citizens in the decision-making function, the Romans had “passive”
kinds of rights: for instance, the right to hear and see and to be sensed as
a judging audience by “active” leaders. In order to make that right effec-
tive, the Roman system made sure that all oppositional views were always
expressed in public by the leaders and that all the information on candi-
dates, magistrates, law proposals, and passed laws were divulged and
made known to the public. But in their sovereign function, the citizens
talked through their shouted votes (plebiscite) and, when in the forum,
through the words of the speakers. The debates and conciones they attended
daily in the forum were made by speakers (candidates and magistrates)
with whom people would identify and, in this empathetic sense, partici-
pate or identify with, as according to Schmitt’s plebiscitarian notion of
representation.

At any event, the Roman people could exercise a reactive kind of power:
the power of impeding or exalting, of judging or chastising, in the forum
as well as in the voting tribes. They did not have the right of being fully
active like the patricians (who, however, did not have the right to vote).
In sum, a clear-cut division between speaking and voting, proposing and
resolving (which Harrington would then theorize as an argument for
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bicameralism) dominated Roman political life. Along with a silent voting
in the tribes, the Roman people also had a vociferous presence in the
forum, yet not as citizens who debated and voted (as in Athenian democ-
racy) but as a collective public that influenced and constrained the speak-
ers en masse.

In contemporary parlance, it is the individual right to speak as a private
right (not as a right of the citizen) that is for us important to consider. Or-
dinary Roman citizens talked freely and directly as private individuals in
the forum and everywhere they wished, but not in the voting assemblies
or comitia. It was as private individuals that they made up the crowd. The
crowd was thus a public (as visible) actor made of private individuals. This
was true in Rome as it is true in today’s audience democracy. The citizens
who converse with me and other citizens on the Internet or watch the tele-
vision do not exist, properly speaking, as citizens; we interact as private
individuals who utter personal views and see the same images in the im-
mediacy of the time that informal communication allows, when we want
and like.

In Rome, the crowd, not the sovereign people, had the right to talk in
public forum. Precisely because of this, public talk was not in the form of
a rational argument or a deliberative kind of speech but of a collective reac-
tion to what the candidates or leaders said: a shout against a speaker, a
noise of approval, and silence itself, as we saw. This was the populus
against which Cicero launched his disparaging words when he compared
it to a storming sea with the tribunes as the winds agitating it."”? Cicero
gave this people the name of democratic people against which he threw
his invectives. In the eighteenth century, that image of “democratic” tur-
bulence and folly of the populace in the forum would inspire the fear
of democracy in the speeches of revolutionary republicans seated in the
constitutional assemblies of Philadelphia and Paris.””? On the other
hand, it would inspire antiliberals to mock (or exalt) democracy as a mass
regime.

In the Roman scenario, within which plebiscitarian democracy found
its nourishment, the public was a theater, and like in a theater, it acted as
a “group” (to use the appropriate word of Cicero) whose members had the
right to voice loudly, yet they did not have the same rights that the actors
had. Indeed, a theater is not a place for individual discussions or reasoned
speeches but a gathering of attendees who can voice their views in the
form of a reaction to what they hear or see. But only the actors speak and
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perform. “This theater was available at a fixed traditional location to those
who were interested, and in it the crowd (which itself could be described
as a contio) was not necessarily a passive audience but could intervene
with shouts or an explicit dialogue with the speaker or could show its opin-
ion simply by drifting away. The same crowd could moreover be trans-
formed into a sovereign assembly of voters simply (in principle) by be-
ing instructed by the presiding magistrate to separate (discernere) into its
voting tribus.”"* Thus, in Rome (as in plebiscitarian democracy) the pub-
lic was not an abstract “public opinion” but a physical context in which
magistrates shaped their words anticipating the reaction of the crowd. As
with a play, all Romans knew the rules of that game, whose performance
was also a form of amusement.

Conclusion

While populism blurs democratic diarchy because it wants to make the
opinion of the larger majority the will of the whole people, plebiscitarian-
ism keeps the function of decision (the few) and that of visual judgment
(the people) separate and ascribes them to two groups of citizens. Here,
the negative or reactive character of politics is the only determinant factor
that counts as democratic. It was Schmitt more than Weber who opened
the path to this radical revision of democratic politics when he acknowl-
edged that acclamation is the voice of the collective (the many), the only
act that proves the empowerment of the people, while decision is the pre-
rogative of the few. Contemporary theorists of the plebiscite of the audi-
ence embrace Schmitt’s definition of democracy in which the People is
the “nonpolitical part [of the state], keeping within the protection and
shadow of political decisions.”!”> As a matter of fact, Schmitt’s view is ex-
cessively decisionist when compared with this new rendering of plebisci-
tary politics as fully consonant with the paradigm of “a nonvocal, ocular
ideal of candor.”"7® Whereas Schmitt took reason and individual participa-
tion in deliberation away from democracy, Green takes away from it, as
we saw, the last vestige of a discursive character by making opinion no
longer the sphere of discourse but that of vision and ocular judgment.
Autonomy is no longer part of the democratic vocabulary, not even in the
form of a mass that shouts its collective will.

The democracy of the audience has the Roman model of the forum as
its reference point. The difference between a plebiscitarian gathering and
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a democratic citizenry resides essentially in the character and function of
speech. In the latter, speech is a prerogative of the individual citizen as a
political right that the person exercises together with others in the view of
influencing, proposing, and evaluating decisions. Speech is the organ of
political autonomy, whether in the form of direct or indirect participation.
In the plebiscitarian gathering, speech is instead the prerogative of the
crowd that is made of private persons who react to what they see and are
made to see, and is not for the sake of forming a political view or taking
part in a debate but observing the doers act. This is the freedom of the
audience. It captures the difference between the action of a crowd that
can follow or stimulate a speaker or several speakers and the action of citi-
zens who speak through their voting power and their diverse political
opinions and interests.

A crowd practices free speech as a private right because its members are
a public of bystanders or individuals who can drift away if not amused, not
yet a public of citizens whose behavior is guided by procedures. The rule
of the street, like that of the Internet or television, is the rule of the crowd;
its freedom is unleashed, but this does not make it in and of itself the free-
dom of an autonomous people. The force of the crowd does not yet testify
to political freedom, although it is a manifestation of individual freedom.
When the Roman people were stripped of their right to vote on laws after
Sulla’s push against the power of the tribunes, the crowd did not lose its
visual and effective influence in the forum: “it may seem paradoxical to
argue that crowd politics in the Forum was at its most effective precisely
in the only period when the unconditional power to legislate had been
lost.”77

The contemporary theory of plebiscitarian democracy is an illustration
of the renaissance of the power of rumors in a forum that is shaped by the
means of mass communication. Yet in the Roman republic (when it was
not yet in decline) the forum and the comitia, the opinion and the will,
were equally strong powers. Contemporary representative democracy faces
instead a decline of electoral and political participation to which corre-
sponds the growth of the aesthetic and theatrical function of the public, a
voyeuristic machine that serves to gratify people’s longing for political
spectacle more than their liberty from arbitrary power. Indeed, the diar-
chic feature of representative democracy entails not only that the sover-
eign is made of two functions but also that these functions communicate
so that opinion does not remain ineffective and the will does not remain
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unchecked. A public sphere that plays an essentially aesthetic role can
hardly be a means for control and critical judgment, even less so if it is
complemented by a disaffected citizenship and the decline of the mean-
ing of the political right to vote. This illustrates the paradox of today’s de-
mocracy in which movements of protest arise that are as strong in their
appearance as they are weak and powerless in their impact on political
decisions.
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In this book I have detected some mutations of democracy and exam-
ined them as dishigurements of the democratic diarchy of will and
opinion. In its representative form, I argued, democracy is a system in
which the power of authorizing the use of force as a last resort is exercised
in the name of and on behalf of the people by virtue of the procedure of
elections, which entails that institutions and political leaders cannot ig-
nore what citizens think, say, and want outside the voting booth. In this
government, the sovereign power is not simply the authorized will con-
tained in the civil law that magistrates and institutions implement but a
twin power in which the decision is one component. The forum of opin-
ions partakes of democratic sovereignty although it does not have any for-
mal authoritative power and its force lies external to the institutions. The
challenges awaiting contemporary democracies are twofold. First, al-
though they can never be truly separated, these powers need to operate
separately and remain different: we do not want the opinion of the major-
ity to become one and the same thing as the will of the sovereign, and we
do not want our opinions to be simply a passive reaction to the spectacle
leaders put on stage. Second, that representative democracy is govern-
ment by means of opinion also means that the public forum keeps state
power under scrutiny and should be ruled according to the same egalitar-
ian principle that is embodied in citizens’ right to be self-governing. From
here the following maxim: once the forum becomes part of our under-
standing of political presence, democracy must attend to the question of
the circumstances of opinion formation. Citizens’ right to an equal share
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in determining the political will (one person, one vote) ought to go to-
gether with citizens’ equal opportunity to be informed but also to form,
express, voice, and give their ideas public weight and influence. The func-
tioning of the forum of opinion is thus an issue that pertains to political
justice, and although influence can hardly be equal and estimated with
rigorous calculation, the opportunity to exercise it can and should tend to
be so. Although we can hardly prove beyond any reasonable doubt that
there is a causal relationship between media content, public opinion, and
political results or decisions, the barriers to equal opportunity to partici-
pate in the formation of political opinions should be kept low and their
level permanently monitored. The same logic that governs the decision-
making power holds with the forum of opinion: economic power must not
translate into political power.

Representative democracy is thus government by doxa in the fullest sense:
because the chance of contesting and controlling power rises to the extent
that citizens’ opinions are not confined within their inward minds or held
as private opinions; because it is consonant with the character of democ-
racy as a political system that is based on and engenders dispersion of
power; and because it makes possible the formulation of multiple political
options in relation to which citizens make their choices. Thus, while elec-
toral power is no doubt the basic condition of democracy, its guarantee is
given by the conditions under which citizens get the information and are
exposed to the pressure of opinion makers. Elections are truly the means
to a government of opinion as a government responsive to, and responsible
toward, the public.

In relation to democracy’s diarchy I argued that there are three roles
that doxa plays in the public forum: cognitive or information require-
ment; political or agenda formation and contestation; and aesthetic or a
call for transparency and the subjection of the work of politics to the pub-
lic. In relation to them I have identified three forms of dishgurement,
which are not merely theoretical possibilities but detectable phenomena
in existing democracies. Epistemic interpretation of democracy and popu-
list and plebiscitarian phenomena each radicalizes one of these three
roles of doxa and they all emerge from within representative democracy as
its internal yet extreme borders. Indeed, although these radicalizations
are not meant to bring about any regime change (in fact, they announce
themselves as a perfection or even a norm of democracy) because they do
not question the “will” (do not disenfranchise the citizens), they modify
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the external figure of democracy in ways that are visible and, I maintain,
unpleasant and problematic.

The target of these disfigurements is doxa, although for reasons and ac-
cording to ends that are different. Epistemic theory proposes to depoliticize
democratic procedures and make them a method for achieving “correct
outcomes” or neutralizing partisan as majority-based decisions, rather than
outcomes that are simply procedurally and constitutionally valid. They want
to rescue democracy from its cacophonic, noisy, and at times demagogical
partisanship but end up narrowing it rather than respecting the political na-
ture of its process. If successful, the epistemic and unpolitical correction
would change the opinion-based character of democracy and make it an ex-
pression of the power of knowledge. I called this disfigurement democratic
Platonism, as it revives the myth of the philosopher-king although dressed in
collective and egalitarian garb. I contend that a crowd that is made of people
that, given some data and procedures of deliberation, are supposed to achieve
a correct outcome is still not necessarily a democratic gathering, although it
is egalitarian. The missing component is political liberty.

In focusing on the content of the outcome, the epistemic translation of
democratic politics judges the work of procedures from the perspective of
their ability to channel the knowledge of the many toward decisions that
satisfy reasons that exceed their opinion (and the majority they get) rather
than from the perspective of the principle of equal political liberty, the
good that procedures are supposed to promise, reflect, and promote. Of
course, there are many important ways of employing knowledge in poli-
tics, for instance, in the executive, the bureaucracy, the judiciary, and the
legislative committees that assist the work of the lawmakers. Knowledge
and competence are surely essential as ancillary to political judgment and
decisions. Yet putting value in the “correct outcomes” over or instead of
political procedures is something different than invoking competent poli-
ticians and good policies, and is problematic since it may prepare the ter-
rain for a sympathetic welcome to technocratic revisions of democracy, as
is already happening in European countries.

If procedures deliver good outcomes or educate citizens morally and
cognitively, I have argued, they do all of that without premeditation. We
do not choose democracy with the understanding it can make us good
philosophers but because we want to remain free even while obeying laws
we disagree with (which is something procedures presume). This is the
sense in which I used the expression “democratic proceduralism™ in or-
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der to stress that what makes procedures the spine of political legitimacy is
the fact that they make the process happen in the way it is supposed to,
not so that it delivers some substantive (or desirable) outcomes, which, if
they come, come with no premeditation on the part of the procedures,
although the actors may want to use them for that goal. A bad decision is
equally legitimate as a good one, when made according to democratic
rules and procedures. This seemingly unpleasant conclusion is an invita-
tion to think of democracy as a system for regulating political conflicts in
a way that fosters liberty and consolidates civil peace although with no
promise to make us achieve the last word on them.

Populist theorists may thus have some good reasons against Platonists,
although they reach a conclusion that is not preferable and is in fact an-
other kind of dishgurement. I have analyzed populism in its multiple com-
ponents, from the polarization and radicalization of political opinions it
fosters to the Caesarist embodiment of the representative power it tends to
produce. A mirrorlike image of the former one, this dishgurement an-
swers to the traditional accusation of the ignorance and incompetence of
the masses not by giving them the epistemic quality of the few but by
questioning altogether the idea of extending to the collective the charac-
ter of individual rationality. Populism claims that the masses are indeed
rational in their political presence, and that they are so not because of the
rules and procedures they create but because they make a strategic use of
myths, symbols, and rhetoric in view of creating a hegemonic narrative
that is meant to reinstall the excluded many (the plebs) at the center of
democracy. The masses do not achieve this end by themselves but rather
by relying on some intellectuals and gifted leaders who can create a win-
ning narrative and exploit procedures to conquer power and bring democ-
racy to what populists consider its most genuine form, which reduces the
diversity of the forum and approaches consensual decisions. Doxa loses its
autonomous status while the democratic procedures are instrumentally
curbed so as to allow strong majorities to rule. This solution is primed to
facilitate centralization of power, weaken checks and balances and the
division of powers, disregard political oppositions, and transform election
in a plebiscite of the leader. I have acknowledged contextual differences
in the implementation and interpretation of populism. However, of a pop-
ulist transformation of representative democracy I suggested we say what
Aristotle said of demagoguery in relation to direct democracy: it is an ex-
treme form of democracy, so close to its far borders to be able to provoke a
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regime change, and in fact an authoritarian government. Populist actors
in some European and Latin American countries have recently used the
media to merge the opinion of the majority with public opinion; have ac-
quired large consensus and used state power to favor and strengthen their
constituency; have thus weakened institutional control of government
and furthered corruption; and finally have used the state to promote their
majority in clear violation of democracy’s diarchy.

The last dishiguration I discussed seems to be close to populism but is
different in many important respects. Plebiscitarianism promises us to re-
store the notion of “the People” as a “meaningful concept of collective
identity” and does so by rendering it a “mass spectator of political elites.”
Visual audience becomes the only collective capacity of the people. This
dishiguration is even graver than the previous ones because it does not
question the diarchic structure of representative democracy but rather re-
interprets it in a way that defies the very principle of citizenship as politi-
cal autonomy. While historically it was possible to adapt political auton-
omy to indirect forms of participation like representation (modern
democracy did it by making equal suffrage or the right to vote central), it
seems hard to reconcile democracy with a view of politics that makes the
condition of “being ruled” and watching leaders act into a norm or the
figure of “the People.” Contemporary theorists of plebiscitarian democracy
bring the instrumental reading of proceduralism to its extreme conse-
quence, namely, the realistic recognition that politics is a business of the
few even when the many elect them. Their hint in stressing that decisions
are the domain of the elite is that democratic theory should redirect its
attention from political procedures to what is most congenial to the people,
which is not acting (no collective can be autonomous, only individuals
can) but watching. Procedures are for the ruling elites; ocular presence is
for the masses. The scheme of the Roman politics as a mix of patrician
acting and plebeian attending is the model of plebiscitarianism, which
violates diarchy by distributing the function of will and opinion to two
separate groups and moreover taking away from opinion any political or
deliberative implication. Audience democracy is the proper name of this
new form of plebiscitarianism, which makes the given into a norm insofar
as it accepts the subjection of the citizens to the ruling creativity of leaders
and their media experts and concludes that the core activity of the citi-
zens is visual and spectatorial only, neither discursive nor participation
oriented. Plebiscitary democracy is a presidential mass democracy that
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downplays a liberal conception of power limitation and the division of
powers, the classical legal strategies of constitutionalism.

While populism has been a recurrent object of study, the end of totali-
tarian regimes has made plebiscitarianism a forgotten relic. However,
things seem to be changing both in theory and practice. In the United
States, for instance, political theory scholarship is witnessing a renais-
sance of interest in and sympathy for plebiscitary democracy as a result of
a more favorable inclination toward majoritarianism and an idea of de-
mocracy that is less concerned with legal and institutional controls and
limitations and more with forms of popular activity that rely upon both a
call for transparency and president-leaders” identification with the masses
bypassing Congress. In some Western democracies, calls for transparency,
information intrusion in the life of leaders, and direct appeal to the audi-
ence proved unable to be effective checking powers, notwithstanding the
clamor of supervision that media claim. Concerning the Italian case,
perhaps the most interesting in this regard, the fact that a prime minister
owned or controlled six national television stations was of course an ag-
gravating factor, but it was not the only reason that made Italians a passive
crowd of viewers that could hardly control Berlusconi’s power. Indeed,
even more than the ownership of the means of information, the empire of
the ocular or the inflation of images seems to be the factor that makes vi-
sion an especially inept power of inspection and control, contrary to what
plebiscitarian theorists seem to believe.

The plebiscite of the audience can be used to prove a contrario that the
defense of democracy’s diarchy passes today through the emancipation of
proceduralism from the strictures of the Schumpeterian theory, the idea
that democracy is a method for selecting leaders with practically no influ-
encing action on the part of the citizens, save voting. This book is not de-
voted to pursuing this task, although its entire structure relies upon an
interpretation of democratic proceduralism as normative, as I have clari-
fied in Chapter 1. The recovery of the political worth and value of demo-
cratic procedures is the most radical and consistent answer against these
dishgurations. To make political proceduralism normative in its own right
it means to see it in the service of the basic good that democracy claims
and advances: an equal distribution of political liberty. Democracy prom-
ises nothing else besides this, which is very much indeed because it is a
good that is all too easily devalued by a poor implementation and perfor-
mance of rules and institutions, the meaninglessness of citizens electoral
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participation, and the increasing infiltration of economic power in the
forum of opinion. Yet as effectively argued by C. Edwin Baker, the “demo-
cratic distribution principle is an end in itself, not a means predicted to
lead empirically to some desirable result,” and it holds both for the func-
tion of making decisions (voting) and the function of forming and ques-
tioning them.? Only within this normative view of political procedures is
it possible to make sense of democracy as a government that is based on
doxa and in which the decision making process relies in its entirety upon
citizens’ equal right to vote and judge. This is the diarchic figure that
makes us recognize a government as democratic.

The proponents of the three dishigurements I discussed are dissatisfied
with this view of democracy, which they discard as merely procedural,
empty of any ideal and only formal. Against it, they propose we judge or
evaluate or praise the democratic process from the perspective of some
specific outcome, be it a correct decision, a realignment of the diverse com-
ponents of the people under a hegemonic unity, or visual transparency.
Against them I have argued that democracy is its procedures and that in
this our liberty as citizens rests. Contrary to perfectionistic plans that situate
democracy’s value in what its procedures should allow the citizens to achieve,
democracy does not have any ideal society to promise or any specific goal
to make us achieve. Its procedures do not guarantee to improve our decision-
making capacity (we do not learn how to vote by voting) nor do they promise
to guide us toward outcomes that are correct according to criteria that
transcend them.

Proceduralism in its seemingly realistic but in fact Schumpeterian ren-
dering bore most of the responsibility for its bad reputation when it op-
posed method against ideal. As a method for regulating the distribution of
power among a group of citizens, democracy can hardly be an ideal. Giv-
ing proceduralism a pure instrumentalist meaning has been the goal of
Schumpeter’s revision against consensual and fascist popular govern-
ments. Its consequence on the normative value of democratic procedural-
ism, however, is negative. The implications of disassociating ideal and
method was already foreseen by Hans Kelsen in 1929: “In arguments over
democracy, a lot of misunderstanding is repeatedly created by the fact that
one side only talks about the idea, while the other side only talks about the
reality of this phenomenon. The two sides disagree because neither man-
ages to capture the phenomenon in its entirety, whereas ideology and real-
ity must be understood in reference to one another.”
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In this book I tried to object to content- and outcome-oriented ap-
proaches by advocating and proposing a normative emancipation of politi-
cal proceduralism. I sought two things: questioning the antidemocratic
vilification of this method that makes it another name for the circulation
of elites, and questioning the idea that to make it noble or normative we
need to ascribe to it an external goal that it is able to make us achieve. |
argued that in order to be able to resist content- or outcome-oriented views
of democratic procedures we do not need to divest them of principled
value, and that in order to ascribe them a normative value we do not need
to make them serve a goal that is preselected (by whom?) as good accord-
ing to criteria external to them.

Democracy has something to promise besides electing lawmakers (a
function that is, however, a crucial indication of political liberty and is
still subjected to resistance in consolidated democracies, where citizens
encounter unjustifiable obstacles when they decide to go to vote and their
votes are too many times made a contested good). What democracy prom-
ises is a process of regulated participation, direct and indirect, in the con-
struction of political authority (civil laws) based on equal conditions of
political power and performed in view of devising proposals and making
decisions that hold for all but without making political power pursue any
other specific goal except endlessly reproducing itself and its conditions.

Democratic citizens make themselves three promises:*

a) that all can freely and publicly disagree on the interpretation of
what it means that they should participate as political equals in
the construction of the law (for instance, on the meaning and
extension of equality; on the interpretation of freedom of
speech, whether only an individual right or also a political right;
or on whether political equality should rely upon some socioeco-
nomic conditions);

b) that they resolve temporarily their disagreements with decisions
that are made by counting each individual vote according to
majority rule (they recognize the majority/minority political
divide, not unanimity, as foundational, and moreover select
counting of votes because they presume dissent, not consent);

¢) and that they will not accept considering any decision to be the
last one or to be unquestionable (because they interpret democ-
racy primarily as a way to change previously made decisions
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rather than to reach a point of goodness or correctness that ends
the process of change).

The organizing principle of this constitutionalized process of promises
is equal political liberty, which is a purposefully general term that leaves
citizens free to interpret in different ways on the condition that the basic
rights that define and protect it (the rights to suffrage and freedom of
speech, press, and association) are not revocable. This is what makes pro-
cedures valuable and it is the promise that a “mere” procedural concep-
tion of democracy makes. Democracy does not have any utopia to deliver
and seems in fact to be the consumption of all utopias insofar as it is a
political system that erodes messianic visions or Platonist plans of justice
and epistemic actualization in the moment it allows them to compete for
consent and seek majority approval. Democracy may be described as a
process of permanent secularization of politics, given that new visions al-
ways emerge that claim to be its true or more faithful interpreter. The
unpremeditated work of this system is to direct the citizens to look for ob-
jectives that are meant to make their equal political liberty more secure or
better preserved. The value of the democratic process makes its mainte-
nance a political task that is anything but a vile and minor goal. One may
hazard to say that it is a utopian work of its own, because to be performed
its actors, the citizens, have to esteem the worth of the rules and norms of
democracy despite their bad performance, recognize their malfunction-
ing or disfigurations, yet also recognize the possibility of redressing them.
Thus, this method of political participation is open to all possible contents
insofar as it allows for a strategy of political confrontation and compromise
among the parties that compete on the interpretation of democracy’s con-
ditions. The limits on the contents are in the rules of the game they use.

This method is very demanding, and the first thing it asks of its citizens
is that they respect it in its conditions and principles because in this re-
spect all the advantages of the democratic method reside.” This involves
not only an equal distribution of the basic political power of making deci-
sions but also a not-futile participation by freely expressing one’s mind,
trying to influence the system, imposing responsiveness to representatives
and making them accountable, and doing so under conditions of equal
opportunity.® The protection of civil, political, and basic social rights is
essential to a meaningful equal participation of this kind. Whenever
these conditions are respected, the democratic procedures regulate a po-
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litical system that is open to all possible contents and makes it possible
that those who exercise power are controlled by those who are the basic
repositories of that power, the citizens. The power of control is diarchic
and composed of both the power of making decisions and the power of
expressing and associating openly and freely in order to question, check,
and change decisions and representatives alike.

Clearly, institutions and procedures are exposed to distortion. In a demo-
cratic society distortions come from the violation of equality or the escala-
tion of inequality in the conditions that determine a fair use of those
procedures. “One could hardly take seriously one’s status as an equal citi-
zen, for example, if owing to a lack of resources one was precluded from
advancing one’s views effectively in the public forum.”” The good work of
procedures requires that the overall political system takes care not only of
its formal conditions but also of the perception citizens have of its effec-
tiveness and value. The criterion orienting this maintenance should be in
agreement with the procedural interpretation of democracy: it should aim
to block the translation of socioeconomic inequalities into political power
(social and redistributive justice is justifiable for the sake of preserving po-
litical equality). This task looks like Tantalus’s job because the insulation
of the political system from socioeconomic power must be achieved with-
out blocking the communication between society and institutions, which
is, as we saw, one of the most important features of representative govern-
ment and what makes it diarchic. In this book I insisted on one aspect in
particular of this task, namely, the maintenance of the forum of opinion
formation and expression, the terrain in which today democracy’s disfig-
urements originate.

Whereas in ancient times, risks to democracy came mostly from the
side of the decision-making power (depriving the many of their right to sit
in the assembly and the popular juries), today, risks come mostly from
within the forum. The technological means that freedom of opinion re-
quires in modern society make economic power enter politics and even
occupy it in quite a direct and muscular manner. Doxa can become, and
actually has become in several democratic countries, a commodity that
money can buy and sell with the unavoidable consequence of making in-
equality in politics a consolidated condition against which lawmakers
have to constantly devise new strategies. Empirical research proves this
concern is well posed when it demonstrates how economic inequality and
political inequality “are mutually enforcing with the result that wealth
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tends to entrench, rather than distribute, power over time.”® Thanks to the
ownership or the control of the means of communication, those citizens
who dispose of more economic power may have more chances to elect the
representatives they prefer and facilitate decisions that favor their interests.
This is a breach of legal and political equality that is primed to cause domi-
nation of some over the rest and to jeopardize democratic procedures by
lowering the barrier against arbitrariness. Owen M. Fiss elaborated per-
haps the most effective argument for why private money is a grave con-
straint on political equality and why the state cannot simply be seen as the
enemy on issues of opinion formation. “Protecting autonomy by placing a
zone of noninterference around the individual . . . is likely to produce a
public debate that is dominated, and thus constrained, by some forces that
dominate social structures, not a debate that is ‘uninhibited, robust, and
wide-open.””? Hence, an important implication of the diarchic character
of democracy is that free speech is a Janus-faced right, with a negative or
individual face (protection against power) and a positive or political one
(formation of political opinions).

Students of politics take this as evidence that in representative democ-
racy citizens may suffer from a new kind of corruption, a “duplicitous
corruption” that consists in excluding those who have equal citizenship
from a meaningful presence in the forum, and doing so in a way that the
excluded cannot prove their exclusion because they retain the right to
throw a “paper stone” in the ballot box, which is factual evidence of their
equal citizenship.!"’ In democracy though, protecting political institutions
from corruption is protecting political equality, which entails protecting
“the integrity of the system of political representation,” and ensuring, for
instance, “fair access to the public arena at each stage of political compe-
tition for those candidates entitled to participate at that stage.”!! These are
issues of political justice that arise from the concern shaping the controver-
sies over campaign finance reform in the United States and the political
debates within European countries on the protection of pluralism of the
media and the system of information from private potentates. As I have
shown in Chapter 1, legal and political scholars have used the argument
of corruption to describe the “corrosive influence” of corporate wealth or
the “undue influence” that an unequal “political presence” in the forum
is primed to have, even though corporations or wealthy citizens have no
explicit plan or intention to exercise it and even though talking is not
identical to voting. I rely upon this argument to outline at the end of this
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book some guidelines for maintaining and protecting democracy’s diar-
chic figure. They descend from the three above-mentioned promises that
democratic citizens make to themselves and pertain to the regulation of
the relationship between the domain of the will and of opinion.

The first guideline aims at containing the opacity in the process of in-
terdependence between elected representatives and the citizens. Because
in a representative democracy the right to vote entails both the right to
form a majority and that of being represented (on which the claim of ac-
countability and responsiveness rests), the mode of selection of candidates
and the formation of political agendas and the channels of communica-
tion between representatives and citizens throughout the electoral man-
date are seminal factors in the making of a decent democratic practice of
voting rights. Political parties’ leadership should not be allowed to steal
from the citizens the right to voice their claims and reduce them to plebi-
scitarian choosers of yes-no preferences that some electoral and media ex-
perts concoct.

This brings us to the second guideline, which pertains to the vexata
questio of the regulation and limitation of the use of private economic re-
sources in electoral campaigns and the political sphere more generally.
The issue is a sensitive one because while the disposal of money in poli-
tics is an expression of one’s freedom to compete or contribute in the po-
litical process, there is empirical evidence that money also has a direct
negative impact on citizens” equal opportunity to make themselves heard,
although, to paraphrase Justices Stevens’s and O’Connor’s words, the se-
cret ballot prevents us from producing “concrete evidence” that “money
buys influence.” Since its liberal inception in the seventeenth century,
property rights and freedom of expression have been mutually support-
ing allies of political liberty. Yet in a representative democracy in which
people’s political presence occurs through layers of indirectness, the pub-
lic check on private money in the political sphere can hardly be avoided.
As a matter of fact, since ancient Athens, although democracy does not
promise economic equality, it does promise to break the continuity between
the power of wealth and political power. Seen from this perspective, the
U.S. Supreme Court’s decision to allow corporations full freedom of fi-
nancing politics and electoral campaigns legalizes and justifies a serious
break in democratic equality, because in treating private corporations
as juridical persona endowed with civil and political rights, it opens the
door to a new conception of the citizen that is primed to overturn the
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egalitarian foundation of democracy, the guarantee that each citizen’s
vote counts as one.

The final remark pertains to the protection of the independence and
pluralism of the public forum of information from both the power of po-
litical majorities and the power of private potentates.!” In both cases,
guarding and defending pluralism may entail updating existing constitu-
tions. Written before the technological revolution of the means of com-
munication and information, most of them are not effectively equipped to
protect the right of information and the pluralism of the sources of infor-
mation.” In recent years, legal innovation has proceeded toward the af-
firmation of the political right to fair access to the relevant information
both as personal freedom to express opinions and as a right that belongs to
the citizen. The Charter of Fundamental Rights of the European Union
is landmark on this issue. Article 11 is explicitly devoted to “Freedom of
expression and information.” Part 1: “Everyone has the right to freedom of
expression. This right shall include freedom to hold opinions and to re-
ceive and impart information and ideas without interference by public
authority and regardless of frontiers.” Part 2: “The freedom and pluralism
of the media shall be respected.”

The Madisonian strategy of impeding the growth of monopolies through
pluralism seems to be the most consistent in dealing with the private sys-
tem of media and the press since dispersion of power is in and of itself a
form of control and a check on those who hold power."* The question that
is at the center of contemporary controversies pertains not so much to the
validity of this strategy but to its implementation, which entails revisiting
what a consolidated liberal tradition is (in the United States in particular),
namely, the disdain of any intrusion of the public in the “marketplace of
ideas.” Yet “the market” is not a spontaneous self-regulating domain, let
alone a natural setting of human relations; it is an institution that relies on
a quite strong system of norms and rules without which it can generate its
own negation, monopoly. As Fiss has convincingly argued, the paradigm
of the market of ideas would need to contemplate an equal attention to and
a careful maintenance of the pluralist requisite, all the more so because in
this specific case the idea of it as a jungle in which only the fittest survive
runs against the democratic principle, which, as we saw, accords to every-
one, not only the majority, the right to be heard.

I conclude by returning to the implication of treating democracy as a
diarchy of will and opinion, namely, that a democratic answer to the dis-
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figuring proposals of changing the meaning and function of doxa or sub-
stituting it with truth consists in making the forum a public good, with
free speech as a fundamental component of the political right of the citi-
zen. The forum is a public good that among other things allows citizens
to acquire other goods, such as monitoring the constituted power, disclos-
ing what it tends to conceal and thereby risking facilitating corruption,
and finally enabling citizens to make and voice their political choices. De-
mocracy’s maintenance today requires tackling the complex issue of “un-
due influence” in the forum so as to reassess the diarchic power of will
and opinion and make the latter play its complex function (the cognitive,
the political, and the aesthetic). Epistemic and unpolitical interpretations
and populist and plebiscitarian proposals cast doubt on the capacity of
democracy to solve these problems while remaining procedural in its
character or without the succor of extra factors. In this book I intended to
bring to the fore this argument and contest it. The sense of futility that
disadvantaged citizens may have of democratic institutions should be in-
terpreted not as a denunciation of the latter’s deficit or inability to amend
themselves but as a recognition that in order to be preserved their condi-
tions require being persistently monitored and reasserted, because social
inequality does translate into unequal political power.
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