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INTRODUCTION

F
rom the days of John Marshall to the outcome of Bush v. Gore, American 
po liti cal and social institutions have been deeply infl uenced b y j udicial 
decisions. Some landmark decisions of the U.S. Supreme Court have be-

come so infl uential and famous (or infamous) that they can be recalled by the 
name of a single party: Marbury, Dred Scott, Lochner, Korematsu, Brown, 
Miranda, Roe. Most cases, of course, no matter how momentous, never reach 
the rarifi ed precincts of the Supreme Court. Rather, they begin and end in the 
far more chaotic and uncertain environment of a t rial courtroom, where a 
judge, a jury, and the public fi rst encounter the facts of the case.

By their nature, trials are almost always far less signifi cant than Supreme 
Court decisions, seldom aἀ ecting anyone other than the parties themselves. 
Even the numerous so- called trials of the century— from the Lindbergh kid-
napping to the prosecution of O. J. Simpson—usually became notorious only 
because of the celebrities involved and the near- prurient subject matter.

Only a r elative handful of trials have had a b roader impact on American 
politics and culture— perhaps the Scottsboro case, the Scopes Monkey Trial, 
the Chicago Seven, and the fi rst Rodney King case. One might add t he trea-
son trial of Aaron Burr and the impeachment of Andrew Johnson, but the list 
is quite limited. Law and history are made by the Supreme Court, and in that 
context even a major trial is at most a preliminary event, and usually only a 
dramatic sideshow.

Th e de cade before the Civil War, however, saw a series of tumultuous trials 
that contributed g reatly t o t he g rowing d iscord be tween t he f ree a nd slave 
states. In each of these cases, a fugitive slave escaped to the North, only to be 
tracked down by southern slave hunters. Under the Fugitive Slave Act of 1850, 
it was supposed to be a very simple matter for a slave catcher to obtain an “or-
der of removal,” authorizing the return of a runaway, but abolitionists and their 
allies oft en intervened. Th e resulting trials— some of “rescuers” and some of 
the sla ves t hemselves— helped t o b uild t he a ntislavery m ovement i n t he 
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North, but they a lso outraged public opinion in the South, where they  were 
seen as the product of a conspiracy against the “property rights” of slave own-
ers. Th us, the reluctance of Northerners to comply with the Fugitive Slave Act 
was frequently cited as a grievance justifying secession.

Th e fugitive slave trials are inherently fascinating, built as they  were around 
the vivid narratives of daring fugitives, devoted rescuers, and despicable slave 
catchers. Th ey are historically signifi cant for other reasons as well. First, they 
underscore the important role that slaves themselves played in exacerbating 
the tensions that led to the Civil War. Every Fugitive Slave Act case was gener-
ated by a slave who decided to take control of his or her own destiny, under-
taking enormous risks for the sake of freedom. Of course, the runaways had 
no intention of appearing in court— they  were hoping to avoid detection and 
to live in obscurity— but the simple act of absconding had the potential to lead 
to a t rial, and the trials in turn created highly v isible po liti cal platforms for 
antislavery agitators. Individual African- Americans played little part in ante-
bellum congressional debates over the extenstion of slavery, or even on the 
battlefi elds of “Bleeding K ansas,” but t hey  were prime movers (if not vocal 
participants) in the fugitive slave trials that intensifi ed the irrepressible con-
fl ict between North and South.

Th e fugitive slave t rials a lso help us understand the way that law— as re-
fl ected in the tactics of practicing lawyers— can be infl uenced by public opin-
ion. In the earliest trials, defense lawyers  were reticent to challenge the legiti-
macy of the Fugitive Slave Act, which had been part of the grand Compromise 
of 1850. Supporters of the Act, including local prosecutors in most northern 
cities, argued adamantly, and not unconvincingly, that the rendition of fugi-
tives was essential to the preservation of the  Union. In that environment, even 
abolitionist lawyers understood t hat a f rontal attack would be u navailing— 
both in the courtroom and in the court of public opinion— and they therefore 
tended to confi ne their defenses to less provocative factual claims. As the de-
cade progressed, however, antislavery sentiment became much stronger in the 
North— prompted by such outrages as the Kansas- Nebraska Act and the Dred 
Scott de cision— and lawyers’ advocacy followed su it. By 1859, s ome lawyers 
 were openly calling for judges and juries to embrace civil disobedience in the 
name of “higher law,” which only stirred up more secessionism in the South.

Finally, the fugitive slave trials provide us with uncomfortable but mean-
ingful insights into the nature of slavery itself. In form and structure, the 
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trials  were quite similar to modern cases. Apart from some diἀ erences in the 
rules of evidence, a contemporary reader might very easily imagine a compa-
rable trial— over, say, stock fraud or homicide— occurring today. But while the 
components of t he f ugitive c ases a re a ll recognizable— opening st atements, 
direct a nd c ross- examinations, fi nal ar guments, j ury in structions— much o f 
the testimony is jarring. We read the words of slave catchers casually describ-
ing their jobs, detailing how they hunted their quarry, and explaining why the 
condemnation of a h uman being to slavery should be t reated no more seri-
ously than recovering a st ray  horse or cow. We see rulings in which a ma n’s 
skin co lor— was h e b lack o r co pper co lored?— is a s uffi  cient description to 
determine his fate. And in every case, we hear slavery described as a benevo-
lent institution to which simpleminded fugitives would gladly return, if only 
the meddlesome abolitionists would stop interfering. Such words  were not spo-
ken on some benighted cotton plantation, nor in a secession- seeking southern 
legislature, but rather in northern courtrooms presided over by federal judges. 
With all apparent sincerity, those judges— including some who professed per-
sonal opposition to slavery— calmly considered whether human beings should 
be treated as property. We are thus both shocked and edifi ed by the juxtaposi-
tion of familiar- seeming judicial proceedings with such g rotesque abuses of 
human dignity. How could something so evil be treated so routinely by such 
otherwise fair- minded men? Th e answer tells us much about how deeply the 
institution of slavery had pen etrated American government even in the free 
states.

Th is book tells the stories of three of the most important fugitive slave tri-
als of the 1850s, which together illustrate the tremendous courage of the fugi-
tives, the dedication of their rescuers and lawyers, and, a las, the inability of 
American legal and po liti cal institutions to come to grips with slavery short 
of civil war. P
Abraham Lincoln was elected president of the United States on November 6, 
1860, without receiving a si ngle electoral vote in the South. By t he following 
day, the nation was in turmoil, as bitter crowds throughout the slaveholding 
states held angry demonstrations against the president- elect’s antislavery pol-
icies. Nowhere was the reaction more fi erce than in South Carolina, where a 
huge throng cheered as an effi  gy of Lincoln was mounted on a s caἀ old and 
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burned. Southern leaders had been threatening disunion for de cades, but Lin-
coln’s election turned rhetoric into a looming po liti cal reality.

Within a few weeks the South Carolina legislature called for a state conven-
tion to consider seceding from the  Union. Meeting in Charleston on Decem-
ber 20, the convention unanimously passed a resolution dissolving “the  union 
between the State of South Carolina and other States united with her under the 
compact entitled ‘Th e Constitution of the United States of America.’ ” Th e Or-
dinance of Secession— a single paragraph of only 158 words— was signed in an 
elaborate c eremony bef ore t housands o f spe ctators, a ttended b y ma rching 
bands and fi reworks displays. Four days later, again acting unanimously, the 
convention approved the Declaration of the I mmediate Causes Which Induce 
and Justify the Secession of South Carolina from the Federal  Union.

Th at document recited a list of grievances and “encroachments” that would 
today be immediately recognized by even the most casual student of Ameri-
can history. Th e northern states had “ denounced as sinful the institution of 
slavery” and allowed the establishment of abolitionist societies “whose avowed 
object is to disturb the peace” and to deprive Southerners of their property. 
And most recently, all of the northern states had

united in the election of a man to the high offi  ce of President of the 
United States, whose opinions and purposes are hostile to slavery. 
He is to be entrusted with the administration of the common Gov-
ernment, because he has declared that that “Government cannot 
endure permanently half slave, half free,” and that the public mind 
must rest in the belief that slavery is in the course of ultimate 
extinction.

But of all South Carolina’s enumerated reasons for secession, the fi rst listed, 
and t he o ne elabo rated a t g reatest l ength, wa s t he r efusal o f t he n orthern 
states to enforce the Fugitive Slave Act of 1850. Compared to Lincoln’s deter-
mination to place slavery on the path to “ultimate extinction,” it would seem 
to m ost m odern r eaders t hat n oncompliance w ith t he F ugitive Sla ve A ct 
should have been at worst a m inor irritant, rather than the leading cause of 
secession. Repeal of the law had been proposed in Republican circles as a pos-
sible campaign issue, but the idea was rejected as too infl ammatory, and it was 
not even mentioned in the party’s 1860 platform. And in any event, the number 
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of slaves who escaped to the North may have been as few as a thousand each 
year out of an enslaved population of about four million— with the great major-
ity of t he successful r unaways coming f rom t he border st ates of Ma ry land, 
Virginia, Kentucky, and Missouri. Only a relative handful of slaves ever could 
have gotten from South Carolina to the free states.

Nonetheless, t he S outh C arolina Declaration of I mmediate C auses com-
plained bitterly about northern perfi dy in applying the Fugitive Slave Act. It 
was asserted that “ fourteen of the States have del iberately refused, for years 
past, to fulfi ll their constitutional obligations” to “deliver up” fugitives upon the 
claims of their own ers, and that “increasing hostility on the part of the non- 
slaveholding States to the institution of slavery, has led to a disregard of their 
obligations” under the federal fugitive statute. Th us, it was claimed, “the con-
stituted compact ha s been del iberately broken a nd d isregarded by t he non- 
slaveholding States, a nd t he consequence follows t hat South Carolina i s re-
leased from her obligation.”

Th e r eality, h owever, wa s r ather d iἀ erent. Judges in the free states had 
been, in the main, very careful to fulfi ll their responsibilities under the Fugi-
tive Slave Act. Despite several highly publicized rescues, and a few court deci-
sions in favor of fugitives and rescuers, the overwhelming majority of cases 
under t he Act resulted i n returning t he f ugitive to bondage. O f 191 known 
proceedings between 1850 and 1861, only 34 slaveholders’ claims  were denied. 
Th e o ther 157 men a nd women  were remanded t o slavery, u sually w ith t he 
cooperation of  lo cal offi  cials, and in 68 cases with the assistance of federal 
authorities. It is true that most northern states had enacted “personal liberty 
laws” to protect free blacks from legalized kidnapping, but jurisdictional dis-
putes  were almost always resolved in favor of the federal system, thus denying 
state courts any power to intervene.

Why, then, was the South Carolina secession convention so exercised over 
the problem of fugitive slaves? Indeed, why had the demand for the return of 
runaways generated so much friction on both sides of the Mason- Dixon Line, 
becoming a frequent cause célèbre in the North and a constant cri de coeur in 
the South? P
Most fugitive renditions proceeded effi  ciently and peacefully. In a sma ll but 
signifi cant number of cases, however, Southerners met with furious re sis tance 



f u g i t i ve  ju s t i c e

6

when they attempted to reclaim “property” in a northern state. Th ese  cases 
became the subject of sharply politicized courtroom confrontations that pit-
ted slavery opponents against slave own ers and, to a g reater or lesser extent, 
local authorities against the federal government.

Enforcing the Fugitive Slave Act of 1850 had become a point of honor for the 
South and the source of deep resentment for many in the North. Re sis tance to 
the Act took place both in the streets and in the courtrooms. Angry crowds, 
oft en led by free blacks, overwhelmed slave catchers and spirited their quarry 
to f reedom. Lawyers, in turn, defended t he rescuers or, when rescues fa iled, 
attempted legal maneuvers to defeat “removal” of the captured fugitives.

Th e dominant actors in the legal proceedings  were, of course, lawyers and 
judges. Outside the courtrooms, po liti cal leaders on both sides of the slavery 
issue rallied their supporters and inveighed against their opponents, endeav-
oring to exploit the cases to their best advantage. Oft en the fugitives them-
selves may have seemed to fade into the background, treated as symbols in a 
far larger struggle. But in fact, the fugitives  were central to the legal and po-
liti cal issues in ways that  were not fully appreciated at the time. Escaping from 
slavery was always an act of individual courage and defi ance, but the Fugitive 
Slave Act turned it into a po liti cal event as well.

Every t ime slave hunters apprehended a f ugitive in a n orthern state, they 
became part of a sma ll invasion, temporarily imposing slavery on otherwise 
free soil. Some runaways— including Frederick Douglass, Lewis Hayden, and 
Jermain L oguen— went on to become leaders of t he abolitionist movement. 
But in one of history’s great unintended consequences, the Fugitive Slave Act 
potentially empowered every absconding slave to provoke a minor confronta-
tion between North and South. Th ese tensions could only intensify as long 
as slaves continued to fl ee bondage and masters continued to demand their 
return.

To S outherners, a nything l ess t han t he i mmediate rendition of f ugitives 
amounted to a betrayal of the Compromise of 1850, which had been intended 
to provide a fi nal resolution of the slavery question that threatened to destroy 
the  Union. Under its terms, California was admitted to t he  Union as a f ree 
state, the slave trade was abolished in the District of Columbia, the New Mex-
ico Territory was or ga nized without any reference to slavery (neither allowing 
nor forbidding it), and a new, stronger fugitive slave law was enacted. For many 
southern leaders, the Fugitive Slave Act had been the most signifi cant feature 
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of the package, because it signifi ed northern ac cep tance of slavery as a legiti-
mate national institution. Re sis tance to the Act was therefore seen not merely 
as insulting and dishonorable, but also as a repudiation of the  Union- saving 
compact and the Constitution itself.

Many Northerners, however, despised the Act for precisely the same rea-
son. It represented the ultimate intrusion of slavery onto free soil, requiring 
not only that they tolerate the peculiar institution in the South, but also that 
they actively assist in arresting and detaining runaways. Under the Act, the 
free states could not be wholly free, because slave hunters had federal autho-
rization t o r ange a t w ill a mong t hem. Sla very, t herefore, c eased t o be a n 
abstraction— limited to the benighted southern states and some of the remote 
territories— but instead became an acute local concern from Massachusetts to 
Wisconsin. Within weeks of the Act’s passage, committees  were established 
in many northern cities with the avowed purpose of preventing the new law 
from taking eἀ ect and promising “bold action as well as fi ery words.” Th er e 
 were celebrated rescues in Boston a nd Syracuse, where a ngry crowds, oft en 
led b y f ree b lacks, overwhelmed slave c atchers a nd sp irited t heir de sperate 
quarry to freedom.

Cases inevitably came to court, almost always with prominent lawyers on 
both sides. From the beginning, prosecutors (and private lawyers for the slave 
own ers) viewed the cases as intensely po liti cal, recognizing that re sis tance to 
the Fugitive Slave Act represented a challenge to the authority of the national 
government and therefore, as they explained it, to the viability of the Consti-
tution itself. In ma ny cases, local prosecutors received i nstructions d irectly 
from c abinet o ffi  cers, a nd e ven f rom t he p resident. Th eir l egal a rguments 
never failed to invoke the alleged “disloyalty” of rescuers and the dire conse-
quences to the  Union should the prosecutions fail.

Defense la wyers, i n co ntrast,  were co mpelled t o wa lk a fi ner l ine, c on-
cerned at least as much for the fate of their individual clients as for the po liti-
cal ramifi cations of the case. As opposed as they might have been to slavery, 
defense counsel had to take account of the existing law, which had been spe-
cifi cally framed to protect slavery and to benefi t slave own ers. Purely as a tacti-
cal matter, a f rontal assault on slavery could have led to disaster for a defen-
dant, as federal judges showed little indulgence for fugitives and even less for 
resisters and rescuers. It is therefore unsurprising that the defense lawyers in 
the e arliest t rials tended to focus on technicalities, wh ile downplaying t he 
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po liti cal signifi cance of the cases and sometimes even disclaiming opposition 
to the fugitive law.

As the de cade progressed, however, the issues became ever more sharply 
drawn. Developments such as the Kansas- Nebraska Act (repudiating the Mis-
souri Compromise and expanding slavery into new territories) and the Dred 
Scott decision (observing that a b lack man had n o rights that a wh ite man 
was bound to respect), made northern opposition increasingly militant. Abo-
litionists such as William Lloyd Garrison had long condemned the Constitu-
tion, given its implicit recognition of slavery, as a “covenant with death” and 
an “agreement with Hell.” More moderate slavery opponents, such as New York 
Senator Wi lliam S eward, c autioned t hat t here wa s a “ higher law” t han t he 
Constitution.

Eventually the claims of the “higher law” found their way into courtrooms, 
as lawyers refl ected the anger that was building in the North. It was an evolu-
tionary pro cess, however, with the tactics of defense counsel becoming more 
radical over the course of a de cade. As we will see in the following chapters, 
the stories of t hree d ramatic t rials— in 1851, 1854, a nd 1859— convey t he i n-
creasing militancy of antislavery lawyers and the eventual transformation of 
higher law from an abstract inspiration to an unapologetic legal defense.P
In 1851 a white P ennsylvania m iller na med C astner Ha nway fac ed t reason 
charges based upon his alleged participation in the so- called Christiana slave 
riot, i n wh ich a Ma ry land slave own er had be en k illed wh ile attempting to 
recapture several fugitives. In fact, Hanway’s involvement had be en per iph-
eral. Th e actual rioters— or re sis tance fi ghters, as they should more accurately 
be called— had all been black, led by an escaped slave named William Parker. 
But Parker had fl ed to Canada, and Hanway provided an accessible target for 
a federal prosecutor determined to obtain at least one conviction for the out-
rage. Hanway was represented by a formidable group of attorneys, includ-
ing Congressman Th addeus Stevens, who wa s one of t he most prominent 
antislavery lawyers in the United States. Stevens and his colleagues, however, 
 were careful to keep the notion of abolitionism as far from the courtroom as 
possible. Th ey accepted the legitimacy of the Fugitive Slave Act, and even the 
civic duty to apprehend runaways, while defending their client strictly on the 
basis of the facts. Th ey conceded that re sis tance to the Fugitive Slave Act was 
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unjustifi able, wh ile a rguing s omewhat i mplausibly t hat Ha nway had be en 
only a bystander. Th e famously eloquent Stevens even chose to forgo address-
ing the jury, fearing that his well- known abolitionism would raise the specter 
of higher law.

By the spring of 1854, some lawyers had be come far less willing to accept 
the legitimacy of the Fugitive Slave Act. In late May, the passage of the Kansas- 
Nebraska Act extended slavery into territories where it had p reviously been 
prohibited, thus undermining the basis of the Compromise of 1850 and call-
ing i nto question t he po liti cal premise of t he Fugitive Slave Act i tself. Out-
raged reactions to the Kansas- Nebraska Act  were especially intense in Boston 
when, at the height of the po liti cal controversy, Anthony Burns was arrested 
as a  f ugitive s lave. Th e c ity’s abolitionist l eaders r ushed to Burns’s defense, 
holding mass meetings and mounting an abortive rescue attempt in which 
a jail g uard wa s k illed. On t he legal f ront, Burns wa s defended by R ichard 
Henry Dana and Charles Ellis, both leading members of the antislavery bar. 
In a lengthy trial before a fugitive slave commissioner, Ellis and Dana argued 
that the enormity of sending a man into slavery obligated the court to “multi-
ply” the ordinary burden of proof and thereby, in essence, to sidestep the harsh 
requirements of the Fugitive Slave Act. Although they  were not quite ready to 
appeal openly to the higher law, Dana and Ellis clearly built their case around 
moral cla ims, a sserting t hat “ fundamental co nsiderations o f f reedom a nd 
justice” required the court to stretch and reinterpret, or even to nullify, the 
statute in favor of freedom and against slavery. Th at was as close as any law-
yers yet had come to asking for legalized re sis tance from the bench.

No attorney ever resorted to Garrisonian rhetoric in court— denouncing 
the F ugitive Sla ve A ct a s a st atute f rom h ell— but s ome c ame a s cl ose a s 
nineteenth- century decorum would allow. In late 1858 a fugitive named John 
Price was captured by Kentucky slave hunters in the abolitionist stronghold of 
Oberlin, Oh io, a nd t aken t o t he n earby t own o f Wellington. S tudents a nd 
faculty from Oberlin College learned of the arrest and hurried to Wellington, 
where they forcibly rescued the prisoner. Price was soon taken safely to Can-
ada, but thirty- seven Oberlin rescuers  were indicted for violations of the Fu-
gitive Slave Act. Th e fi rst t wo defendants— Simeon Bushnell, a wh ite book-
seller, and Charles Langston, a free black man who worked as a schoolteacher 
and journalist— were brought to t rial i n Cleveland t he following spring. By 
this time, there had been killings in Kansas and the U.S. Supreme Court had 
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issued its infamous Dred Scott decision, holding that a black man could not be 
a citizen of the United States. Th e “Slave Power” seemed in many ways ascen-
dant, but that only heightened the militancy of the rescuers and their counsel. 
Defense a ttorney A lbert R iddle d rew g asps i n t he co urtroom wh en h e de-
clared himself “a votary of the higher law,” calling fl atly for the court and jury 
simply to disobey the Fugitive Slave Act in order to free his clients. Even more 
stunning, defendant Charles Langston told the court that he repudiated the 
Fugitive Slave Act and would not hesitate to violate it in the name of higher 
law. Th at wa s perhaps t he fi rst t ime a n A frican- American had cla imed t he 
right to civil disobedience as a legal defense.

Only a ha ndful of f ugitive a rrests led to ex tended t rials, a nd e ven fewer 
resulted in decisions in favor of runaway slaves or their supporters. But those 
celebrated cases, and the emergence of increasingly provocative justifi cations 
for re sis tance, i nfuriated t he S outh C arolinians i nto ac cusing t he northern 
states of violating their constitutional obligations to “deliver up” fugitives. As 
historian William Freehling explained, “Myth may convey a more signifi cant 
reality than [the actual] count. Newspapers publicized the few Yankee defi -
ances of the law. Th e many undramatic compliances went unnoticed.”  None-
theless, the secessionists had at least one thing right. Th e origin of the struggle— 
and the reason for its disproportionate impact on national politics— could be 
found in the Constitution itself.
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SLAVERY AND THE CONSTITUTION

M
any issues divided the delegates to the Constitutional Convention who 
met i n Philadelphia during t he su mmer of 1787. A lthough t here was a 
general recognition that the Articles of Confederation suἀ ered “impor-

tant defects . . .  of a nature so serious as to . . .  render the situation of the United 
States delicate and critical,” it was far from clear how a better, stronger cen-
tral government could be structured.

Slowly and methodically, the framers debated their way through complex 
problems of politics and po liti cal economy, but the vexing issue of slavery of-
ten cast a disquieting shadow over their work. As James Madison presciently 
noted, “Th e states  were divided in diἀ erent interests not by their diἀ erence of 
size, but by other circumstances; the most material of which resulted partly 
from cl imate but principally f rom t he e ἀ ects of their having or not having 
slaves.” In fact, nearly all of the states had at least some slaves in 1787. Only 
Massachusetts had el iminated sla very, wh ile Pennsylvania, R hode Isla nd, 
and Connecticut  were in the pro cess of gradual emancipation. In a ll, about 
40,000 sla ves lived in the northern states, only a minority of whom could ex-
pect to see f reedom in their l ifetimes. Still, there could have been no doubt 
that the future of American slavery was in the southern states, where more than 
650,000 sla ves accounted for 40 per cent of t he total population, a nd where 
emancipation w as not  e ven on  t he hor izon. A s Mad ison obs erved, “It wa s 
pretty w ell u nderstood t hat t he i nstitution o f sla very & i ts co nsequences 
formed the line of discrimination” between North and South.

Th e perpetuation of slavery had been the great moral failing of the Ameri-
can Revolution of 1776— a movement that was based on the self- evident truth 
that “all men are created equal,” although its foremost leaders, such as George 
Washington and Th om as Jeἀ erson, themselves owned hundreds of slaves. It is 
not t hat t hey fa iled t o r ecognize t he st ark h ypocrisy o f p roclaiming i n-
alienable human rights while simultaneously buying and selling human fl esh. 
“Virtually a ll t he most prominent found ers recognized t hat slavery wa s a n 
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embarrassing contradiction that violated all the principles the American Rev-
olution claimed to stand for.” 

Rather, t hey  were u nwilling to forgo t he benefi ts of the system that pro-
vided the underpinning for so much of their prosperity. When the signers of 
the De claration o f I n de pen dence p ledged “our l ives, o ur f ortunes, a nd o ur 
sacred honor,” it should not have escaped notice that a good deal of their col-
lective fortune was in the form of human beings. And when Samuel Johnson 
scornfully asked, “How is it that we hear the loudest yelps for liberty among 
the drivers of negroes?” the found ers had no ready answer.

Some of the found ers, to be sure, believed in eventual emancipation. John 
Adams was fi rmly opposed to slavery (as was his wife, Abigail, who wrote that 
“it always appeared a most iniquitous scheme to me to fi ght ourselves for what 
we are daily robbing and plundering from those who have as good a right to 
freedom as we have”). Benjamin Franklin, John Jay, and Alexander Hamilton 
all served as offi  cers of antislavery organizations. Washington— whose will man-
umitted ma ny slaves at h is de ath, a lthough he f reed none i n h is l ifetime— 
once said, “Th ere is not a man living who wishes more sincerely than I do to 
see a p lan adopted for t he abolition [of slavery].” But for e very delegate i n 
Philadelphia who actually opposed slavery, or who at least hoped for its even-
tual demise, there  were many others who staunchly defended the institution 
on moral, economic, and practical grounds. South Carolina’s Charles Cotes-
worth Pinckney explained bluntly that “Georgia and South Carolina can not 
do without slaves. . . .  Th e more slaves,” Pinckney continued, “the more pro-
duce to the carry ing trade [and] the more revenue for the common trea sury.” 
Connecticut’s Oliver Ellsworth, later chief justice of the Supreme Court, was 
more than willing to go a long with the slave trade for the sake of his state’s 
lucrative commerce in slave- produced goods. In opposition to any “intermed-
dling,” he argued that “the morality or wisdom of slavery are considerations 
belonging to the States themselves.” 

When i t c ame t o r ealpolitik, a las, v irtually n one o f t he f ramers p roved 
willing to take a resolute stand against slavery, and for good— in the sense of 
pragmatic, if not admirable— reasons. “With the exception of real estate, slaves 
 were the most valuable form of privately held property in the United States at 
the end of the revolution.” It is therefore hardly surprising that no one was 
ultimately inclined to jeopardize the “species of property” that accounted for 
nearly 60 percent of the entire wealth of the southern states. Th us, when del-
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egates to the Constitutional Convention arrived in Philadelphia, it was obvi-
ous that any revision of the Articles of Confederation would have to recognize 
and accommodate the institution of slavery as a condition of forming a “more 
perfect”  union. “No delegate came to Philadelphia intending to grapple with 
the social and moral issues of slavery.” Slavery was so much a part of Ameri-
can l ife a nd c ulture, h owever, t hat t hey co uld n ot a void w restling w ith i ts 
sordid details.

Th e most contentious issue, with seemingly the most at stake, was appor-
tionment of the  House of Representatives. Would the size of each state’s dele-
gation to Congress be determined by its total population, by some mea sure of 
property, or by i ts number of f ree i nhabitants? Po liti cal power hung i n t he 
balance, with the slave- heavy southern states insistent on counting their en-
tire populations and delegates from northern states proposing alternate meth-
ods based either on the free population (excluding slaves) or on property valu-
ation (including the value of slaves along with  houses and livestock).

Th e showdown came at the end of a four- day debate that covered questions 
of taxation as well as repre sen ta tion. Southern delegates made it clear that 
some repre sen ta tion of slaves would be e ssential to t heir a greement. North 
Carolina’s William Davie objected loudly to any attempt “to deprive the South-
ern S tates o f a ny sha re o f Repre sen ta tion for t heir b lacks.” Pe nnsylvania’s 
Gouverneur Morris countered with perhaps the sharpest antislavery speech 
of the entire convention, asserting that he “never would concur” in a plan that 
rewarded slavery:

It wa s a n efarious i nstitution. I t wa s t he c urse o f heaven on t he 
States wh ere i t p revailed. . . .  Upon wha t p rinciple i s i t t hat t he 
slaves sha ll be co mputed i n t he r epre sen ta tion? A re t hey m en? 
Th en ma ke t hem Citizens a nd let t hem vote. Are t hey property? 
Why then is no other property included?

Morris’s moral reasoning was powerful, but his argument ran aground on 
the hard rock of po liti cal reality. Th e southern states  were not going to budge, 
thus making repre sen ta tion of slaves a prerequisite to establishing the  Union. 
Northerners, including the antislavery delegates among them, valued “harmony 
at the convention” more highly than they cared about the rights or condition 
of s outhern slaves. Even New York’s Rufus K ing, who del ivered one of t he 
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convention’s few speeches fl atly condemning slavery, was in the end “ready to 
yield something i n t he proportion of representatives for t he security of t he 
Southern states.”

Th us, when a compromise solution was fi rst broached, it was tellingly in-
troduced b y J ames Wi lson o f Pennsylvania, a w ell- known c ritic o f sla very, 
and seconded by Charles Cotesworth Pinckney of South Carolina, who boldly 
defended slavery as morally superior to free labor. Th e Wilson- Pinckney pro-
posal was eventually embodied in the three- fi ft hs provision, which provided 
in its fi nal form that repre sen ta tion would be apportioned among the states 
“according to their respective Numbers, which shall be de termined by add-
ing to the  whole Number of free Persons . . .  three fi ft hs of all other Persons.” 
Although delicately phrased to avoid the word “slavery,” which many framers 
found too distasteful to include in the Constitution, “euphemisms and indi-
rection could never disguise its accommodation of slavery as a f undamental 
element in the structure of American politics and law.”

Along with that achievement, which ensured their po liti cal dominance in 
the  House of Representatives, the slave- state delegates pressed their advantage 
in other areas as well. As approved at the convention and subsequently rati-
fi ed by the states, the Constitution ultimately included numerous provisions 
that p rotected sla veholding, ei ther d irectly o r i ndirectly. A t t he t ime, t he 
slaveholders no doubt believed they had ac complished a g reat victory, guar-
anteeing the future of slavery in the new United States. Charles Pinckney later 
reassured his fellow South Carolinians that “we have a security that the gen-
eral government can never emancipate them. . . .  We have obtained a right to 
recover our slaves in what ever part of America they may take refuge, which is 
a r ight we had n ot before. In short, considering a ll c ircumstances, we have 
made the best terms for the security of this species of property it was in our 
power to make.”

In fact, the southern delegates had g one too far. Th e newly won “right to 
recover sla ves,” wh ich P inckney ex tolled a s a co nstitutional v irtue, w ould 
eventually turn slavery into an irresolvable po liti cal problem that pitted state 
against state. P
For the most part, the Constitutional Convention dealt with slavery through 
a pro cess of compromise. Th e three- fi ft hs provision was a n obvious case of 
splitting t he d iἀ erence be tween counting slaves f ully or n ot a t a ll, a nd t he 
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same ratio was applied to t he levy of d irect taxes. Congress was prohibited 
from interfering with the importation of slaves, but only until 1808. Th e south-
ern delegates clearly got the best of these bargains but they  were nonetheless 
the products of g ive- and- take negotiation. Once t hose matters  were settled, 
however, a fi nal slavery- favoring provision was added almost without debate. 
Although seemingly uncontroversial at t he t ime, it would later have a lmost 
unimaginable consequences.

Pierce Butler and Charles Pinckney, both of South Carolina, jointly intro-
duced a motion “to require fugitive slaves and servants to be delivered up like 
criminals.” Two Northerners— James Wilson of Pennsylvania and Roger Sher-
man of C onnecticut— briefl y objected, a lthough not out of a ny concern for 
the protection of free blacks or escaped slaves. Wilson worried that the provi-
sion would obligate each state to track down fugitives “at the public expense,” 
with Sherman adding that he “saw no more propriety in the public seizing 
and surrendering a slave or servant, than a  horse.” Butler quickly agreed to 
revise his proposal, substituting the following language:

If a ny pers on bo und t o s er vice o r labo r i n a ny o f t he [ United] 
States sha ll escape into a nother State, he or she sha ll not be d is-
charged from such ser vice or labor, in consequence of any regula-
tion subsisting in the State to which they escape, but shall be deliv-
ered up to the person justly claiming their ser vice or labor.

Th is provision was unanimously adopted by the convention “without any 
serious d ebate or  d iscussion,” a nd w ithout re corded d issent. It  w as l ater 
slightly refi ned following the report by the Committee of Detail, with the fi nal 
version reading:

No Person held to Ser vice or Labour in one State, under the Laws 
thereof, escaping into another, shall, in Consequence of any Law 
or Regulation therein, be discharged from such Ser vice or Labour, 
But shall be delivered up on Claim of the Party to whom such Ser-
vice or Labour may be due.

Historians have questioned the northern delegates’ immediate acquies-
cence to the Fugitive Slave Clause, with Paul Finkelman suggesting that they 
either “ did not understand t he importance of t he issue or  were too t ired to 
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fi ght it.” I t i s eq ually i nteresting t o consider why t he s outhern del egates 
believed that the provision was so necessary in the fi rst place.

Th e Articles of Confederation did not have a fugitive slave clause (although 
there was a provision for the extradition of criminals), but its absence does not 
appear to have occasioned any great dissatisfaction or controversy. Th er e  were 
hardly a ny c ases during t he C onfederation years i n wh ich st ate offi  cials de-
clined to cooperate, much less interfered, with slave hunters in search of run-
aways. According t o h istorian Don F ehrenbacher, t he fl ight o f slaves ac ross 
state lines was “far from being a signifi cant problem in 1787,” no doubt because 
only Massachusetts had abolished slavery at the time (Vermont had abolished 
slavery in 1777 but would not become a st ate until 1791). Pennsylvania’s 1780 
gradual ema ncipation ac t would not t ake f ull e ἀ ect for de  cades, a nd i n a ny 
event it included the stipulation that “the right of an out- of- state own er to 
recover a f ugitive remained u nimpaired.” While it is true that by 1787 the 
northern states  were clearly headed toward emancipation, there was no great 
reason to think that northern leaders seriously intended to challenge slavery in 
the South. Indeed, their conduct at the Constitutional Convention had demon-
strated just t he opposite. Not a si ngle delegate had q uestioned t he sovereign 
power of the southern states to maintain black people in perpetual bondage.

And yet t he s outhern delegates remained de eply a pprehensive about t he 
“security” of t heir human property, missing no opportunity to build st ruc-
tural protection into the new Constitution. Several factors may explain their 
concern.

First, there remained an irreconcilable inconsistency between the ideals of 
the revolution and the practice of slavery. Even in the South, slavery’s grip had 
loosened sl ightly in the years since 1776. Every state except Georgia and the 
Carolinas had p rohibited slave importation, and a 1782 Virginia statute had 
liberalized, a nd t herefore somewhat encouraged, ma numission. I n 1784 t he 
Confederation C ongress a lmost pa ssed a b ill, i ntroduced by Th om as Jeἀ er-
son, that would have prohibited slavery in the territories (it failed by a single 
vote). Perhaps these marginal gestures toward freedom caused suffi  cient alarm 
in South Carolina to suggest the need for additional protection in the form of 
the Fugitive Slave Clause.

Other fears would have been more concrete, as Southerners surely recalled 
that the British army had abetted thousands of absconding slaves during the 
American Re volution. I n la te 1775, Lord D unmore, t he la st British co lonial 
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governor of Virginia, “unequivocally promised outright l iberty to a ll slaves 
escaping f rom r ebel p lantations” wh o r eached B ritish l ines a nd s erved i n 
some capacity with the army. Th at promise was later sanctioned by the royal 
government, reiterated by leading British generals, and eventually expanded 
to i nclude w omen a nd ch ildren. D uring t he f ollowing si x y ears, be tween 
80,000 a nd 100,000 sla ves fl ed southern plantations to seek emancipation by 
the British army.

Not all of the runaways  were successful— many  were recaptured by their 
masters; others  were betrayed by the British and returned to slavery— but Lord 
Dunmore’s promise clearly had a po werful e ἀ ect on slaves a nd slaveowners 
alike. Many of the leading found ers had been among the masters who lost their 
human property to the British army. As they contemplated the new Constitu-
tion in 1787, they would have been acutely aware that slaves could gain f ree-
dom, at least theoretically, by fl eeing from one jurisdiction to another.

Most of all, the framers  were mindful of the 1772 British decision in Somer-
set v. Stewart, in which Lord Mansfi eld, chief justice of the King’s Bench, had 
granted freedom to James Somerset, a runaway Virginia slave. Somerset had 
been taken to En gland by his own er, Charles Stewart, in 1769. He managed to 
escape at one point, but he was recaptured and placed on a slave ship headed 
for Jamaica. Fortunately, Somerset had become known to leaders of the Brit-
ish antislavery movement, including Granville Sharp, who fi led a petition for 
a writ of habeas corpus on his behalf. Th ere was no doubt that Somerset was a 
slave under the law of Virginia, but there was no comparable statute autho-
rizing slavery in En gland itself. Th e h igh court t herefore had t o determine 
which law would govern Somerset’s status, Virginia’s (where he had been born 
 enslaved) or En gland’s (where the court encountered him). Lord Mansfi eld’s 
famous judgment left  no room for doubt:

Th e state of slavery is of such a nature that it is incapable of being 
introduced o n a ny r easons, m oral o r po  liti cal, b ut o nly [on t he 
basis of] positive law. . . .  It’s so od ious, t hat nothing c an be su f-
fered to support it but positive law. . . .  Th erefore the black must be 
discharged.

According to Lord Mansfi eld’s construction of the common law, a sla ve’s 
servile status did not travel with him from place to place. In the absence of a 
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specifi c statute (“positive law”) to the contrary, he became a free man once he 
set foot upon free soil.

Th e Somerset decision was l imited to En gland; it had n o immediate legal 
eἀ ect in the colonies, and almost none when the Constitution was draft ed in 
the newly in de pen dent United States. As noted, all of the states in 1787 (except 
Massachusetts) had s ome posi tive la w a llowing sla very, s o t here wa s s cant 
likelihood that an American court would render its own version of Lord Mans-
fi eld’s ruling anytime soon. If anything, the northern states had shown them-
selves sympathetic to the recovery of fugitive slaves. Of the states that  were at 
all proximate to the slaveholding south, Pennsylvania had a st atute that spe-
cifi cally provided for the return of runaways, while New York and New Jersey, 
with more than 30,000 slaves between them, could hardly be considered free 
soil. I n 1788, t he N ew York l egislature w ould enac t a co mprehensive sla ve 
code, “systematizing a nd st rengthening t he regulations u nderlying t he s ys-
tem of chattel bondage.”

Nonetheless, th e Somerset p re ce dent wa s f rightening t o s outhern sla ve-
holders. It had been widely published in America, and oft en over- interpreted 
as having completely abolished slavery under British law. News of the ruling 
had spread by word of mouth among slaves, which of course was troubling to 
their masters.

Th us, southern slaveholders  were responding to a real, if then remote, risk 
when they added the Fugitive Slave Clause to Article IV. In an abundance of 
caution of historic proportions, they took steps to ensure that the northern 
states co uld n ever ad apt t he Somerset r uling such t hat a ny f ugitive “ black 
must be discharged.” James Madison himself recognized as much during the 
subsequent ratifi cation debate in Virginia, when he explained that the provi-
sion was “expressly inserted, to enable own ers of slaves to reclaim them.” Th is , 
Madison reassured his fellow slave own ers, “is a better security than any that 
now exists.”

As legal scholar Akhil Amar explains, Article IV was fashioned to contra-
vene the “background choice- of- law rules and general principles of comity.” 
Without t he provisions of t he Fugitive Slave C lause to t he contrary, a n e s-
capee co uld h ypothetically be “ discharged f rom . . .  ser vice o r labo r” u pon 
reaching a jurisdiction where the local law was simply silent (or non ex is tent) 
on the subject of slavery. While that may not have been a p ressing issue re-
garding the northern states— nearly a ll of which recognized slavery in their 
own positive law— the national territories  were a somewhat diἀ erent matter. 
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British common law continued i n force following A merican i n de pen dence. 
Th erefore, in the absence of legislation specifi cally authorizing slavery in the 
territories, the Somerset rule might well have been applied by default.

Th e Confederation Congress— meeting in New York even as the Constitu-
tional Convention made plans in Philadelphia to replace it— recognized pre-
cisely that problem when it enacted the Northwest Ordinance to govern the 
territories north of the Ohio River recently ceded to the national government. 
Motivated largely, it seems, by the desire to support land speculation and en-
courage settlement, the Congress provided that “there shall be neither slavery 
nor involuntary servitude” in the Northwest Territories. Th en, to negate any 
possible Somerset eἀ ect, the Ordinance continued,

Th at any person escaping into the same [territories], from whom 
labour o r s er vice i s la wfully cla imed i n a ny o ne o f t he o riginal 
states, such f ugitive may be la wfully reclaimed, a nd conveyed to 
the person claiming his or her labour or ser vice as aforesaid.

Th e Northwest Ordinance was enacted on July 13, 1787, only two months 
before the Constitutional Convention adopted the fi nal version of the Fugitive 
Slave C lause. Th e Or dinance wa s ob viously a m odel f or t he co nstitutional 
provision, but there  were two signifi cant diἀ erences. First, the Ordinance re-
ferred to slaves as persons “from whom labour or ser vice is lawfully claimed,” 
while the Constitution substituted the term “held to Ser vice or Labour in one 
State, under the Laws thereof.” Th us, the Constitution implied that the ulti-
mate legality of a fugitive’s slave status was not to be questioned or litigated in 
the asylum state, but rather would be determined exclusively under the laws 
of t he st ate f rom wh ich t he pers on e scaped. I n add ition, t he C onstitution 
called for fugitives to be actively “delivered up” like criminals, rather than 
merely allowing them to be “lawfully reclaimed” as provided by the North-
west Ordinance.

As they did throughout the convention, the slaveholders believed they had 
left  nothing to chance, but in fact they had placed far more at risk than they 
realized at the time. P
When the Constitution was adopted, America’s slaves  were among the most 
powerless people on earth. Th ey  were regarded merely as property and used, 
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as Elbridge Gerry put it during the apportionment debate, just “as  horses and 
cattle.” In modern terms it might be said that slaves  were completely denied 
agency— they  were unable to control t heir own l ives or ma intain t heir own 
families, let alone participate in po liti cal events.

No one i n 1787 would have su ggested t hat t he C onstitution had ac tually 
(albeit quite unintentionally) empowered the boldest of the slaves, but that in 
fact is what happened. Th e Fugitive Slave Clause transformed the recapture of 
runaways f rom a n essentially private problem into a n issue of government 
responsibility. A ft er t he C onstitution was r atifi ed, ma sters co uld dema nd 
of right that their slaves be “delivered up” by local authorities anywhere in the 
country, t hus ma king state governments (and later t he federal government) 
crucial players in the business of slave hunting. In other words, the Fugitive 
Slave Clause “made interstate rendition of slaves part of the national purpose 
and did so in the language of legal command.”

Under the Fugitive Slave Clause, it was inevitable that slave catching would 
become t he f requent subject of i nterstate d isputes, a nd t herefore a po  liti cal 
issue. A nd t hus, t he r unaways t hemselves be came de fac to po  liti cal ac tors, 
able to throw the machinery of government into motion, and oft en into con-
fusion, si mply b y c rossing t he bo undary be tween o ne j urisdiction a nd a n-
other. R unning away, wh ich had p reviously be en o nly a n ac t o f i ndividual 
defi ance, became under the Fugitive Slave Clause an act of public signifi cance 
and t he c ause o f constant a nd i ncreasing tension be tween st ates. Th e fugi-
tives’ motives, of course, remained personal. Th ey ran away to seek freedom, 
to evade punishment, to search for separated relatives. But the possible conse-
quences of an escape had cha nged dramatically under the Constitution, in-
exorably setting state against state, and not merely slave against master.

Th e fi rst st ate- versus- state co nfrontation c ame a lmost i mmediately. I n 
1788, a b lack man named John Davis was seized by three slave catchers and 
dragged from freedom in Pennsylvania into slavery in Virginia. Davis’s legal 
status was complicated. He claimed to have been freed by operation of Penn-
sylvania’s 1780 E mancipation Act, but h is erst while own er ma intained t hat 
Davis was still a slave (under a loophole in the law) and “rented” him to a man 
in Virginia. Davis succeeded in making his way back to Pennsylvania, only to 
be apprehended by three slave catchers and returned south. All further eἀ orts 
to free Davis failed, but Pennsylvania had recently enacted a law against en-
slaving (or re- enslaving) a free person, and a court subsequently indicted the 
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slave h unters f or k idnapping. P ennsylvania G overnor Th om as Miffl  in at-
tempted to extradite the slave catchers, sending a co py of the indictment to 
Virginia’s Governor Beverley Randolph and invoking “the provisions con-
tained i n t he second section of t he fourth a rticle of t he constitution of t he 
United States.”

Randolph declined to comply with the request. Following the advice of his 
attorney general, he asserted that the kidnapping of a free person constituted 
only “a trespass . . .  as between the parties” under Virginia law. Randolph, in 
other words, was attempting to dispose of the case as a p urely local matter, 
treating wrongful enslavement as nothing more serious than a minor “breach 
of the Peace.” Under Article IV, however, it was impossible to cabin the dis-
pute, which ripened into a national controversy.

Unwilling to accept Virginia’s local characterization of the crime, Gover-
nor Miffl  in complained to President Washington, requesting the “interposi-
tion o f t he Federal L egislature.” A ft er s ome e quivocation, Washington for-
warded Miffl  in’s petition to Congress, where the issue was considered at length 
by both  houses. Congress eventually produced a bill, although it did not ex-
actly respond to Governor Miffl  in’s request. Rather than address the problem 
of kidnapping, Congress instead enacted what became known as the Fugitive 
Slave Act of 1793. Passed in the Senate without recorded opposition, and in the 
 House by an overwhelming margin of 48– 7, the law provided:

Th at when a pers on held to labor i n a ny of t he United States . . .  
shall escape into any other part of the said States or Territory, the 
person t o wh om such labo r o r s er vice ma y be d ue . . .  is h ereby 
empowered to seize or arrest such fugitive from labor, and to take 
him or her before any Judge . . .  of the United States . . .  or before 
any magistrate of a county, city, or town corporate, wherein such 
seizure or arrest shall be made, and upon proof to the satisfaction 
of such Judge or magistrate . . .  it shall be the duty of such Judge or 
magistrate to give a certifi cate thereof to such cla imant . . .  which 
shall be suffi  cient warrant for removing the said fugitive from labor 
to the State or Territory from which he or she fl ed.

Another s ection of t he Act made i t a n oἀ ense to obstruct or hinder the 
claimant of a slave, or to rescue, harbor, or conceal a fugitive, providing for a 
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$500 fi ne as well as damages to the claimant. It is ironic, to say the least, that 
Pennsylvania’s attempt to deter kidnapping resulted in the fi rst federal statute 
for the specifi c benefi t of slave catchers, no doubt “enhancing opportunities 
for kidnapping” in the pro cess.

John Davis died in bondage. Governor Miffl  in was willing to expend con-
siderable energy attempting to vindicate Pennsylvania’s laws, but he did not 
prove quite so interested in obtaining one slave’s freedom. Nonetheless, Davis 
had a resounding impact on American history. Th e repercussions of his eἀ ort 
to fl ee slavery reached the U.S. Congress, setting forces in motion that would 
generate irresolvable antagonism between the states and regions, thereby has-
tening t he day of ema ncipation. To pa raphrase Th om as Jeἀ erson’s mordant 
remark, Congress had taken a wolf by the ears and could neither hold him nor 
safely let him go.



23

b 2 B

THE MISSOURI EQUILIBRIUM

J
ames Madison proved t ragically prescient. Th e institution of slavery had 
indeed formed a “line of discrimination” between the northern and south-
ern states. By 1804, all of the original northern states had either abolished 

slavery or had enac ted gradual emancipation statutes, and slavery would be 
prohibited i n t he new st ates c reated f rom t he Northwest Territories. I n t he 
meantime, slavery fl ourished in the southern states and spread, with the bless-
ing of Congress, to the new territories south of the Ohio River. Th e total num-
ber of southern slaves grew from about 650,000 in 1790 to nearly 900,000 in 
1800. In 1820 there  were approximately 1.5 million slaves in the South, and their 
number would continue to increase, reaching 3.2 million in 1850 a nd 4 m il-
lion in 1860.

By t he e arly n ineteenth c entury i t wa s a lready ob vious t hat t he U nited 
States was becoming a “house divided” into two diἀ erent economic systems— 
with slavery in t he South a nd f ree labor in t he North. Th e initial cha llenge 
was to ensure that the nation’s po liti cal balance could be maintained as, more 
or less, half slave and half free, refl ecting what legal scholar Mark Graber has 
called the bisectional power- sharing arrangement. For a while, that balance 
could be achieved through the alternating admission of new states: free Ver-
mont (1791) and slaveholding Kentucky (1792); slaveholding Tennessee (1796) 
and free Ohio (1803). Th e Louisiana Purchase of 1803, however, added an im-
mense new territory to the country, where slavery had long been legal under 
both the French and Spanish, and with vast reaches attractive to slave- based 
agriculture. At the same time, the nation’s population began shift ing north-
westward i nto f ree ter ritory, a t rend t hat would later accelerate a nd u nder-
mine the slave states’ domination of the  House of Representatives (which had 
once seemingly been ensured by the three- fi ft hs provision of the Constitution).

Th e c reation o f n ew st ates f rom t he L ouisiana Territory e ventually p ro-
voked the Missouri crisis of 1819– 1820, which constituted “the fi rst major sec-
tional controversy over the expansion of slavery.” At issue was the admission to 
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the  Union of Missouri as a slave state, which would have tipped the congres-
sional balance decidedly in favor of slavery— Louisiana had been admitted in 
1812, Mississippi in 1817, and Alabama would be admitted in late 1819— while 
also setting a pre ce dent for even more slave states to follow. Eventually a com-
promise was reached, in which Missouri was admitted as a slave state, Maine 
was admitted as a f ree state, and, crucially, slavery was prohibited in the re-
mainder of the former Louisiana Territory north of the 36° 30' parallel. Th is  
new geographic “line of discrimination” appeared to settle the po liti cal ques-
tion of slavery, at least for t he t ime bei ng, but t he operation of t he f ugitive 
slave laws m eant t hat t he p roblem co uld n ot be ig nored. N o ma tter wh ere 
politicians drew lines— whether it was along the Ohio River or at Missouri’s 
border— slaves co ntinued t o s eek f reedom o n t he o ther si de. Sla ve h unters 
 were equally undeterred by state lines, and they did not only seize fugitives. 
Th ere  were n umerous “ free b lacks wh o  were k idnapped, c arried t o a sla ve 
market, and auctioned oἀ  to the highest bidder.” 

Although the free state governments  were generally willing to go along with 
the rendition of actual fugitives, they  were unwilling simply to accept the ab-
duction of free blacks. As early as 1808, New York had passed “An Act to Pre-
vent the Kidnapping of Free People of Color.” Similar statutes  were enacted 
in other states, generally requiring some form of hearing before a captive could 
be t aken back t o slavery, a nd providing criminal pena lties for w rongful en-
slavement. In 1826, the Pennsylvania legislature passed a strengthened antikid-
napping statute, motivated by a series of incidents involving alleged runaways 
from Mary land. Th e new law s ought to el iminate t he private “recaption” of 
slaves by requiring slave hunters to bring their prisoners for adjudication be-
fore state magistrates. Th is provision (and others like it) had t he eἀ ect, if not 
the purpose, of making it considerably more diffi  cult, or even legally risky, for 
masters to reclaim their slaves. Th e ensuing disputes would cause signifi cant 
antagonism across the Mason- Dixon Line, with one case eventually resulting 
in the crucial U.S. Supreme Court decision Prigg v. Pennsylvania.

To be sure, most northern courts in this period  were receptive to slave 
own ers’ claims. In 1823 the Massachusetts Supreme Judicial Court upheld the 
constitutionality of the Fugitive Slave Act of 1793, and other courts held like-
wise i n I ndiana, Pennsylvania, a nd New York. Even judges uncomfortable 
with slavery  were constrained by a constitutional duty to respect the Fugitive 
Slave C lause. Pennsylvania C hief Justice Wi lliam Tilghman t hus c autioned 
his colleagues that “what ever may be o ur private opinions on the subject of 
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slavery, it is well known that our southern brethren would not have consented 
to be come pa rties t o a C onstitution . . .  unless t heir p roperty i n sla ves had 
been sec ured.” B ut n o ma tter how ac commodating t he courts  were i n t he 
end, southern leaders  were deeply oἀ ended by the very existence of free- state 
statutes a nd t he oc casional r equirement o f ex tended j udicial p roceedings. 
Southern anger would only increase in the 1830s, with the development of a 
well- organized abolitionist movement.

Th e origin of militant abolitionism is oft en dated to 1831, with the fi rst pub-
lication of William Lloyd Garrison’s Th e Liberator. Garrisonian abolitionism 
diἀ ered from earlier antislavery movements by demanding an immediate and 
complete end to slavery, even in the southern states, and by eschewing both 
gradualism and the “colonization” of f reed blacks to Africa. Garrison rec-
ognized the proslavery nature of the Constitution, which he denounced as 
“a covenant with death and an agreement with Hell.” His newspaper called 
for northern secession, arguing that an in de pen dent North would be released 
from t he f ugitive sla ve la ws a nd co uld t herefore oἀ er f reedom t o esc apees 
from the South. Whether in or out of the  Union, however, Garrison and his 
followers “stressed the dichotomy between natural and positive law.” To  t he 
leaders of the new movement it was self- evident that man- made laws such as 
the Fugitive Slave Act or, indeed, the Constitution,  were entitled to no defer-
ence when they confl icted with the “higher law” of natural human rights.

Th at same de cade saw the development of an ideological antislavery bar— a 
cadre of lawyers who  were determined to press the courts on behalf of freedom. 
Lawyers, of course, could hardly renounce the Constitution in favor of higher 
law, even if they  were inclined to, and remain eἀ ective. Rather, they attempted 
to use every conceivable legal and tactical means to thwart slave own ers, or at 
least to delay the return of escapees. Although not all of the noted antislavery 
lawyers  were radicals— Richard Henry Dana, for example, was a Free- Soiler but 
not an abolitionist— many would go on to po liti cal leadership in the antislavery 
movement. Sa lmon Ch ase, Th addeus S tevens, C harles S umner, a nd Wi lliam 
Seward would all serve in Congress and would all become leaders of the Repub-
lican Party. In the 1830s, however, their electoral v ictories  were still far in the 
future, and courtroom victories would be hard to come by as well.P
In 1837, Salmon Chase fi rst came to national attention when he undertook the 
repre sen ta tion of a young runaway slave named Matilda, who had been seized 
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by slave catchers in Cincinnati. Matilda was the natural daughter of her mas-
ter, Larkin Lawrence of Missouri; she could pass for white and had been raised 
and educated in his  house hold. Accompanying her father on a t rip to Ohio, 
she had beg ged him for a c ertifi cate of freedom. When Lawrence refused to 
free his own child, she ran away and sought refuge in the home of James Birney, 
a w ell- known abo litionist la wyer. A ft er w orking f or s ome t ime a s B irney’s 
 house keeper, Matilda was tracked down by slave hunters in her father’s em-
ploy, who had obtained an arrest warrant from an Ohio magistrate pursuant 
to the federal fugitive slave law.

Fearing t hat h e m ight be p rosecuted f or ha rboring a f ugitive, B irney 
 retained Chase to represent Matilda in a proceeding before Judge David Este. 
Chase was in a diffi  cult position, and not only because Judge Este had allowed 
him just one day to prepare his case. Matilda was admittedly a slave, and she 
had be en s eized b y lawful p ro cess. C hase bel ieved t hat Ma tilda wa s su rely 
entitled to freedom as a matter of higher law, but he still had to frame his case 
in ter ms t hat a co urt could accept. Chase t herefore began h is a rgument by 
conceding that only positive law could govern the case, but he quickly added 
that “there is such a thing as natural rights, derived not from any constitution 
or civil code, but from the constitution of higher nature and the code of heaven.” 
Although higher law could not in itself govern the case, Chase argued that the 
court wa s bound to construe t he st atute a nd C onstitution i n t he way most 
consistent with respect for natural rights. Matilda could not be considered a 
fugitive, he continued, because she had be en brought voluntarily into Ohio. 
Th us, the Fugitive Slave Act could not be applied, and the warrant for her ar-
rest was invalid. Chase raised additional points along the same line— Matilda 
was entitled to a jury trial; the state court lacked jurisdiction to enforce a fed-
eral st atute— arguing t hat t he court wa s ob liged to ha rmonize natural a nd 
positive law. But to no avail. Judge Este took only a f ew minutes to issue a 
certifi cate of removal, remanding Matilda to her master.

Just as we can only marvel at Matilda’s courage— she ran away f rom her 
master and family, leaving a relatively comfortable life in bondage solely be-
cause she wanted to be free— we can only imagine her despair when the court 
ruled against her. Th ere is no record that she was ever returned to Lawrence’s 
Missouri  house hold, and Chase’s biographer speculates that she was instead 
sold in a slave market. Like so many before her, Matilda simply disappeared 
into slavery. But she did leave an enduring legacy.
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Chase’s a rgument i n Ma tilda’s c ase wa s p rinted a nd d istributed na tion-
wide, marking the beginning of his career as the “Attorney General for Run-
away Negroes.”  His approach to the law— attempting to embed recognition 
of natural rights into the construction of the Constitution— would be repeated 
and refi ned over the years, by himself and others, but the courts by and large 
continued t o h old t hat posi tive law fa vored sla very. E ven i n t he oc casional 
victories f or a ntislavery lawyers— such a s t he fa mous U.S. S upreme C ourt 
decision in the Amistad case— the courts made a point of noting that slavery 
was cognizable under both American law and the law of nations.

Th e interplay of higher law and positive law may have been a conundrum 
for lawyers and the courts, but it posed no such problem for antislavery activ-
ists who saw their crusade in religious terms. For them there was no doubt 
that na tural law su perseded a ny st atutory o r co nstitutional ob ligation, a nd 
that laws establishing or facilitating slavery, however enacted,  were morally 
invalid. As early as the 1820s, Quakers in southeastern Pennsylvania sheltered 
signifi cant numbers of runaway slaves from neighboring Mary land, in a pre-
cursor o f t he m ovement t hat la ter c ame t o be k nown a s t he Underground 
Railroad. Similar eἀ orts took place throughout the northern border states, 
most notably Pennsylvania and Ohio, but also in Indiana and Illinois.

In late May 1842 nine slaves escaped from the northern Kentucky farm of 
Wharton Jones. Making their way across the Ohio River, they  were met on the 
other side by John Van Zandt, a devout Methodist and committed abolitionist. 
Van Zandt secreted the fugitives in his wagon and headed north, only to be in-
tercepted by suspicious slave hunters. Th e slave catchers restrained Van Zandt’s 
team and, following a brief struggle, managed to open the wagon and discover 
the blacks. “Have you a load of runaways?” came the obvious question. “Th ey 
are, by nature, as free as you or I,” said Van Zandt. Asked whether he knew he 
was carry ing slaves, Van Zandt defi antly replied, “Th ey ought to be free.”

Th e slave catchers  were unimpressed by Van Zandt’s invocation of higher 
law. Th ey seized seven of the nine fugitives (two succeeded in breaking free), 
whom t hey r eturned t o t heir o wn er i n ex change f or a $600 r eward. Th e 
own er, in turn, fi led suit against Van Zandt under the Fugitive Slave Act of 
1793, claiming a total of $1,700 i n damages. Facing a r uinous judgment, Van 
Zandt retained Salmon Chase as his defense counsel.

Th e case came for trial before two judges, Humphrey Howe Leavitt of the 
U.S. District Court and U.S. Supreme Court Justice John McLean (sitting as a 
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circuit j udge, a s d id a ll S upreme C ourt j ustices u ntil 1869). M cLean wa s a 
friend of Chase’s and was well-known for his religious opposition to slavery. 
He had dissented earlier that year in Prigg v. Pennsylvania, when the Supreme 
Court invalidated state antikidnapping laws. (In 1856 he would place second 
to John Fremont in the contest for the Republican presidential nomination.) 
Th us, de spite t he e vidence a gainst h im, Van Z andt s eemed to have a t l east 
some chance at acquittal. As legal scholar Robert Cover put it, “Chase was not 
simply a lawyer trying to win a case, but a friend trying to win a convert.”

Chase began his argument by claiming that Van Zandt had been unaware 
he was ferrying escaped slaves and thus had not “harbored” them within the 
meaning of the Fugitive Slave Act. Th ere was some slight support for that po-
sition, as the slave hunters had no warrants and had not shown Van Zandt any 
documentation. Still, the weight of the evidence showed that Van Zandt had 
known exactly what he was doing. Not only had he tried to fl ee with his pas-
sengers, but he a lso had made s everal i ncriminating st atements i n f ront o f 
witnesses, at one point declaring that “it was a Christian act to take slaves and 
set them at liberty.” Chase must have known that he was raising a spurious, if 
not fl atly false, defense, but that gave him little pause. Th en as now, it was the 
job of a defense lawyer to raise every favorable inference from the facts, and 
Chase was able to make his argument strictly on the basis of gaps in the pros-
ecution testimony. Moreover, he l ikely bel ieved t hat t he h igher law g ranted 
him license to embellish or mislead for the sake of freedom. As we will see, 
other antislavery lawyers in later years would be at least equally imaginative 
in their pre sen ta tion of facts, perhaps even to the extent of producing per-
jured testimony.

As he had in Matilda’s trial, Chase attempted to use natural law as a means 
to narrow the reach of a p unitive statute. He cla imed that the fugitive slave 
laws should be applied only to escapees from the original thirteen states (and 
thus not Kentucky), and he argued that the Fugitive Slave Clause of the Con-
stitution had not given Congress the power to enact penalties against rescu-
ers. He relied on Lord Mansfi eld’s Somerset opinion, and on a si milar judg-
ment entered by the Massachusetts Supreme Judicial Court in Commonwealth 
v. Aves in 1836, without acknowledging that the Constitution itself made those 
rulings inapplicable in the case of fugitives.

Justice McLean was sympathetic only to some of Chase’s arguments. In his 
charge to t he jury, he a greed t hat “every pers on i n Oh io, or a ny other f ree 
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state, w ithout re gard to  c olor, i s p resumed to  b e f ree,” e xplaining t hat “no 
presumption, therefore, arises, from the color of these fugitives, alone, that 
the defendant had notice that they  were slaves.”

More signifi cantly, however, McLean continued, “If, at the time the defen-
dant wa s connected w ith t he Negroes, he had a f ull k nowledge of t he fac t, 
however acquired, that they  were slaves and fugitives from labor, it is enough 
to charge him with notice” and thus to convict him of violating the law.

And when it came to the higher law, McLean had no patience at all. He 
cautioned the jury to apply only the law as written:

In the course of this discussion, much has been said of the laws of 
nature, of conscience, and the rights of conscience. Th is  monitor, 
under g reat ex citement, ma y m islead, a nd a lways d oes m islead, 
when it urges any one to violate the law.

I have read to you t he C onstitution a nd t he ac t of congress. 
Th ey form the only guides in the administration of justice in this 
case.

Th e jury convicted Van Zandt and fi ned him $1,500. Following the verdict, 
McLean was even more severe in rebuking Chase’s trial tactics. “We are not 
 here to deal with abstractions,” he reprimanded his friend. “We cannot theo-
rize upon the principles of our government, or of slavery. Th e law is our only 
guide. If convictions . . .  of what is right or wrong, are to be subst ituted as a 
rule of action in disregard of the law, we shall soon be without law and with-
out protection.” Undeterred, Chase prepared to take the case to the Supreme 
Court, where it would be decided several years later.

Prior to 1842 the disquieting confl ict between free states and slave catchers 
had reached a r ough, if not a lways satisfactory, equilibrium. Most runaways 
 were rather quickly recaptured, usually without resort to courts or legal for-
malities, not unlike the slaves in John Van Zandt’s wagon who found them-
selves back in Kentucky within a matter of days. At the same time, many north-
ern states attempted to impede the rush to bondage by enacting personal liberty 
laws— not out of great concern for runaways, but rather to protect free blacks— 
that required some mea sure of legal pro cess as a condition of lawful removal. 
Neither side was particularly happy with the situation: most slaveholders viewed 
the state laws as g ratuitous ha rassment; ma ny Northerners  were concerned 



f u g i t i ve  ju s t i c e

30

that far too many abductions  were still taking place. Nonetheless, as Matilda’s 
trial had shown, it was possible for a state court to provide a fair hearing and 
make a reasoned decision regarding the status of an alleged slave. At the very 
least, the various participants— claimants, lawyers, and judges— all knew their 
respective places in the system. P
Th at r elatively t olerable st atus q uo wa s per manently d isrupted b y t he U.S. 
Supreme Court decision in Prigg v. Pennsylvania. In 1832 a slave named Mar-
garet had moved from Mary land to Pennsylvania to live with her husband, a 
free black ma n na med Jerry Morgan. Th e Morgans resided together u ndis-
turbed for fi ve years w ith t he t acit consent of Ma rgaret’s own er, John Ash-
more. Th e couple had several children, at least one of whom had been born in 
Pennsylvania and was therefore free under Pennsylvania law. Th en Ashmore 
died and his estate passed to his widow. Slaves across the South had good rea-
son to fear the death of their masters, realizing that the settlement of an estate 
could very well involve the division or distribution of every “species of prop-
erty,” or its sale to cover debts, and hence t he separation of families. Th at 
appears to be what happened to the Morgans, as Mrs. Ashmore retained an 
attorney to recover her inherited slave. Th e lawyer, Edward Prigg, obtained a 
warrant for the seizure of Margaret and her children, and then executed it by 
dragging them out of bed in the middle of the night. “Th e mother, father and 
children [ were] put i nto a n open wa gon i n a co ld sleety rain, w ith scarcely 
their ordinary clothes on” and taken before a P ennsylvania magistrate. Th e 
state judge, however, refused Pr igg’s request for a c ertifi cate of removal be-
cause the lawyer had not complied with the strict requirements of the Penn-
sylvania personal liberty law.

Rather than appeal the ruling, Prigg simply forced Margaret and her chil-
dren into a wa iting carriage and hustled them across the border into Mary-
land, where “by the morning light they  were sold to a negro trader and in a 
calaboose ready for shipment to the South.” In a near repetition of the pain-
ful story of John Davis, Margaret Morgan and her children  were irrevocably 
condemned t o sla very, wh ile t he f ree- state a uthorities p roceeded t o b ring 
criminal cha rges against t heir k idnapper. Pr igg was ex tradited f rom Ma ry-
land and convicted by a jury of violating Pennsylvania’s 1826 antikidnapping 
statute. By a greement be tween t he t wo st ates, t he conviction wa s a ppealed 
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directly to the U.S. Supreme Court. Th us,  Prigg v. Pennsylvania “might with 
more accuracy have been titled ‘Mary land versus Pennsylvania,’ or even ‘Slave 
States versus Free States.’ ”

Th e Supreme Court’s primary opinion was written by Justice Joseph Story, 
who just the previous year had ordered the release of the rebellious slaves who 
had seized the Spanish schooner La Amistad. Th e precocious son of a promi-
nent Massachusetts family, and the author of the three- volume Commentar-
ies on the C onstitution of the U nited States, Story was known for his opposi-
tion to slavery, but also for his insistent respect for positive law. Although his 
Prigg opinion gave a slight nod toward natural rights, citing the Somerset case 
for t he p roposition t hat sla very wa s a “ mere m unicipal [ local] r egulation,” 
unrecognized by international law, Story quickly noted that slavery occupied 
a favored place in the U.S. Constitution:

Historically, it is well known, that the object of this [fugitive slave] 
clause was to secure to the citizens of the slave- holding states the 
complete right and title of own ership in their slaves, as property, 
in every state in the  Union into which they might escape from the 
state where they  were held in servitude. Th e full recognition of this 
right and title . . .  was so vital to the preservation of their domestic 
interests and institutions, that it cannot be doubted, that it consti-
tuted a f undamental a rticle, w ithout t he ad option o f wh ich t he 
 Union could not have been formed.

Moreover, Story held, the Fugitive Slave Clause was self- executing, entirely 
in de pen dent of any legislation, thus securing to every slaveholder the “posi-
tive, unqualifi ed right” to recapture his slaves anywhere in the  Union, with-
out restraint or regulation by any state law. Th erefore, “any state law or state 
regulation, which interrupts, limits, delays or postpones the right of the own er 
to the immediate possession of the slave, and the immediate command of his 
ser vice and labor” would necessarily violate the own er’s constitutional right 
of self- help recapture. Consequently, the Pennsylvania personal liberty law was 
unconstitutional be cause i t i nterfered w ith t he o wn er’s r ight t o i mmediate 
possession of her slave.

Finally, Story held that the power to legislate for the recovery of fugitives 
belonged exclusively to Congress and could not be concurrently exercised by 
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the states. W hile t he states could exercise t heir “police powers” to arrest or 
detain runaways, just as they could detain “ idlers, vagabonds and paupers,” 
they could “never be permitted to interfere with, or to obstruct, the just rights 
of the own er to reclaim his slave.”

Th e implications of Story’s opinion  were startling. Slave catchers  were sud-
denly vested with extraterritorial rights, essentially allowing them to impose 
southern laws on northern states, by compelling the “free states to accept the 
slave- state principle that a Negro or mulatto was a slave unless he could prove 
otherwise.” Indeed, under the rule of federal exclusivity, it did not even ap-
pear t hat a n orthern state could provide a f orum i n wh ich a n a lleged slave 
could prove his own freedom: “One- half of the nation must sacrifi ce its pre-
sumption of freedom to the other half ’s presumption of slavery.”

Story and most of his colleagues quite evidently hoped that national uni-
formity would resolve the sectional tensions created by fugitive slave captures. 
“Th e agitations on this subject,” he opined for the Court, “which have had a 
tendency to interrupt the harmony between [the states], may subside, and the 
confl ict of opinion be put at rest.” Not for the last time, however, the Supreme 
Court s eriously m isjudged t he l ikely i mpact of i ts r uling. I n fac t, t he Prigg 
decision would ultimately do more to exacerbate tensions than to put them at 
peace.

Under the theory of federal exclusivity, Story’s opinion had st rongly sug-
gested that free states’ governments could choose to abstain completely from 
the recovery of runaway slaves. Th us, many states  were prompted to enact 
new versions of their personal liberty laws, prohibiting the involvement of their 
courts and sheriἀ s, or the use of their jails, for the rendition of fugitives. Th e 
resulting statutes only i ncreased t he w idespread southern bel ief t hat North-
erners would never voluntarily assist in the return of runaways. John C. Cal-
houn denounced the personal liberty laws as “one of the most fatal blows ever 
received by the South and the  Union.” At the same time, even non- abolitionists 
in the North bridled at the  wholesale eradication of their own “states’ rights” 
and t he i ntrusive nationalization of “t he brutal relations between slave a nd 
slave holder.”

Th e trouble became apparent later that year, with the apprehension in Bos-
ton of a slave named George Latimer. Acting without a warrant or other legal 
pro cess (as was his “positive, unqualifi ed right” under the Prigg decision), Lat-
imer’s alleged own er, James Gray of Virginia, had him seized and taken to the 
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city ja il. Gray then requested an order of removal f rom Justice Story, who 
was coincidentally sitting as the federal circuit judge in Boston (where he also 
taught at Harvard Law School). Story obligingly ordered the detention of Lat-
imer, in order to allow Gray additional time to produce suffi  cient evidence of 
own ership.

Attorney Samuel Sewall volunteered his ser vices on behalf of Latimer and 
applied to Lemuel Shaw, chief justice of the Massachusetts Supreme Judicial 
Court, for a w rit of habeas corpus. Th e habeas petition argued that Latimer 
was entitled to a j ury t rial u nder Ma ssachusetts’s 1837 pers onal l iberty law. 
Th at claim was not ill- founded. Latimer had been arrested without pro cess or 
even written documentation of his alleged status as a slave and, although he 
was a federal prisoner pursuant to Story’s order, he was being held in a Mas-
sachusetts jail. At the time, the law was not clear whether a state court could 
order the release of a federal prisoner. Given that Shaw was as close to a con-
fi rmed opponent of slavery “as existed on the bench,” there was good reason 
to think that he might grant the writ.

Shaw, however, bad ly d isappointed B oston’s abo litionists by denying t he 
writ to free Latimer. As reported in Th e Liberator, he ruled that “an appeal to 
natural rights and to the paramount law of liberty was not pertinent.” Rather, 
the case was only “to be de cided by t he Constitution . . .  and by t he L aw of 
Congress,” which  were to be strictly “obeyed, however disagreeable to our natu-
ral sympathies or views of duty.”

To Wi lliam L loyd G arrison, Shaw’s contra- conscience fi delity to t he law 
only proved that the Constitution was indeed a proslavery compact that mer-
ited no respect. Conceding that judges could not intentionally violate the law, 
Garrison nonetheless castigated Shaw’s decision:

For rather than to have been made an instrument in sending Lat-
imer back t o prison a nd u ltimately to slavery . . .  he had i t in h is 
power, and as an honest and humane man was duty bound, to re-
sign his offi  ce and to bear his testimony against all such legal diab-
olism. . . .  Villainy is still villainy though it be pronounced equity 
in the statute book.

Garrison a rgued t hat n o j udge sh ould w illingly coo perate w ith sla very, 
even though Latimer’s counsel had not made such a cla im, and indeed could 
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not have, in the habeas corpus proceeding. Shaw’s resignation would not have 
freed Latimer, who would nonetheless have remained subject to Story’s origi-
nal order. In fact, even Story’s resignation (impossible to imagine as that was, 
post-Prigg) would still have left  Latimer in the custody of Gray’s agents.

Fortunately for Latimer, the aἀ air had generated so much outrage that the 
Boston ja iler wa s pressured i nto releasing t he slave to h is ma ster’s c ustody, 
even without the issuance of a writ. Th at placed Gray in a parlous position, as 
he no longer had any eἀ ective means of holding his captive. When a commit-
tee of prominent Bostonians oἀ ered to buy Latimer’s freedom, Gray jumped 
at the chance “to cut his losses.” But that was only one case. Th e complicity of 
the judiciary, along with the gutting of the 1837 personal liberty law, made it 
obvious t hat a m ore forceful a nd enduring m ea sure wa s n eeded i f f uture 
recaptures  were to be prevented in Boston.

Th e s olution wa s t he L atimer law, enac ted i n 1843 by t he Ma ssachusetts 
legislature following the submission, by Charles Francis Adams, of a petition 
bearing the signatures of more than 65,000 c itizens. Th e new law prohibited 
all st ate offi  cials f rom pa rticipating i n t he de tention o f f ugitive sla ves, a nd 
forbade t he u se of st ate fac ilities for t heir confi nement. Vermont a nd Oh io 
passed similar laws the same year, followed by Connecticut in 1844, Pennsyl-
vania i n 1847, a nd R hode Isla nd i n 1848. I ndirectly t riggered b y Ma rgaret 
Morgan and George Latimer, new personal liberty laws  were eventually ad-
opted in nearly every northern state. At a time when there  were few federal 
judges and marshals, and virtually no federal jails, the denial of state facilities 
was potentially a major impediment to the arrest, detention, and eventual re-
turn of fugitives. Typical of the outraged reaction in the South, a Virginia leg-
islative assembly would later characterize t hese statutes as “ disgusting and 
revolting exhibition[s] of faithless and unconstitutional legislation.”

When the appeal in Jones v. Van Zandt reached the Supreme Court in 1847, 
nearly fi ve years aft er the trial, Salmon Chase was joined as counsel by Wil-
liam Seward, the former governor of New York. It was one of the most excep-
tional legal teams in history. Seward would later be elected to the U.S. Senate, 
and t hen would s erve a s L incoln’s s ecretary o f st ate. C hase would l ikewise 
serve Ohio as both governor and U.S. senator, later becoming Lincoln’s secre-
tary of t he t rea sury, a nd fi nally ch ief justice of t he U.S. Supreme C ourt. In 
1847, however, they  were just two lawyers in private practice, facing an uphill 
battle before an unsympathetic Court. (Th e c ase wa s submitted entirely on 
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the basis of written briefs; Chief Justice Roger Taney refused to set the matter 
for oral argument, notwithstanding the intercession of Chase’s friend Justice 
McLean.)

Chase’s main brief began by describing Van Zandt as a “rather hapless geri-
atric drawn into a si tuation for which he could not be held accountable.” Ac-
cording to Chase, the defendant—“an old man, of limited education and slen-
der means”— had merely “found in the road a company of Negroes” to whom 
he had i nnocently provided a wa gon  ride. Conceding that the blacks had ap-
parently escaped from slavery, Chase argued that Van Zandt “had nothing to 
do w ith t heir escape” a nd “ had no notice what ever . . .  that t he Negroes had 
been held to ser vice or labor in Kentucky.” Chase’s description of his client was 
at best highly implausible, given Van Zandt’s known involvement in the abo-
litionist movement, not to mention that he had taken on his passengers at three 
 o’clock in the morning— an appropriate hour to hide fugitives, but an extremely 
unlikely time to pick up random hitchhikers. As before, Chase was quite will-
ing to stretch the facts in furtherance of natural law, even as he insisted that 
the Court limit the reach of a federal statute.

“No court is bound to enforce unjust law; but on the contrary every court 
is bound, by prior and superior obligations, to abstain f rom enforcing such 
law,” Chase expounded to the justices, noting that “multitudes, in all parts of 
the country, regard the act of the defendant . . .  not merely as no crime, but as 
an act of humanity and mercy.” In language that other lawyers would adapt 
in later cases, Chase argued that “no legislature can make r ight wrong; or 
wrong right. No Legislature can make men things; or things men.”

Moving a s i t wa s, C hase’s a rgument n ever had a cha nce. I n a n o pinion 
written b y Justice L evi Woodbury o f N ew Ha mpshire, t he S upreme C ourt 
ruled unanimously against Van Zandt, upholding the constitutionality of the 
Fugitive Slave Act of 1793, while dismissing out of hand any appeal to either 
morality or higher law:

It may be ex pected by t he defendant t hat some notice should be 
taken of the argument, urging on us a disregard of the constitution 
and the act of Congress in respect to this subject, on account of the 
supposed inexpediency and invalidity of all laws recognizing slav-
ery or any right of property in man. But that is a po liti cal question, 
settled by each State for itself; and the federal power over it is limited 
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and regulated by the people of the States in the constitution itself, 
as one of its sacred compromises.

What ever may be the theoretical opinions of any as to the expe-
diency of some of those compromises, or of the right of property in 
persons which they recognize, this court has no alternative, while 
they exist, but to stand by the constitution and laws with fi delity to 
their duties and their oaths.

At that point, it must surely have seemed that the courtroom struggle 
against slavery had reached a dead end. Th e Supreme Court had declared it-
self fi rmly on the slaveholders’ side, by (1) authorizing the broadest possible 
right of self- help recapture; (2) denying the free states any power to demand 
minimal due pro cess in their own courts; and (3) refusing to indulge even the 
slightest fl exibility in interpreting the “sacred” constitutional stature of fugi-
tive slave rendition.

Although Latimer- type laws may have created a st andoἀ  in some locales, 
the fact is that many northern communities  were tolerant of southern slavery 
(and oft en hostile to blacks, whether runaway or free). Moreover, every com-
munity was under intense po liti cal and economic pressure to cooperate with 
slave hunters, if only for the sake of profi table commercial relations with the 
South. By t he late 1840s, therefore, the landscape had de fi nitely become less 
hospitable for fugitives, as well as for their rescuers and defenders.

In 1850, however, things got much worse. Prompted by strident southern 
demands, Congress passed a new Fugitive Slave Act that represented the ulti-
mate intrusion of slavery into the North, thus setting the stage for a renewed 
and intensifi ed series of confrontations in the streets and in the courts.
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b 3 B

THE COMPROMISE OF 1850

I
n la te De cember 1845, Pr esident J ames P olk sig ned a j oint r esolution o f 
Congress admitting the Republic of Texas to the  Union as a slave state. Th e 
annexation was sharply protested by the government of Mexico. It was a lso 

unpop u lar among many Americans, especially Northerners who objected to 
the admission of another slave state and feared the likelihood of a wa r with 
Mexico.

Th e war came soon enough, beginning in the spring of 1846. Po liti cal lead-
ers, f rom t he y oung Ab raham L incoln t o t he el  der ly J ohn Q uincy A dams, 
condemned the war as an unprincipled land grab for the purpose of expand-
ing slavery. It was opposition to the Mexican War that led Henry David Th o-
reau t o r esist pa ying h is t axes— famously spen ding a n ight i n ja il— and t o 
write the historic essay later published under the title “On the Duty of Civil 
Disobedience.”

Initial wariness about the war, however, was quickly eclipsed by the over-
whelming success of the military campaigns. General Winfi eld S cott c ap-
tured Mexico City in 1847, while other American forces  were also successful 
in California and in what was then northern Mexico. In the ensuing Treaty of 
Guadalupe Hidalgo, Mexico was forced to cede nearly half its territory to the 
United States— an area now comprising California, Nevada, and Utah, parts 
of Wyoming, Arizona, New Mexico, and Colorado, as well as a disputed por-
tion of Texas— in exchange for the payment of $15 million and the assumption 
of an additional $3 million in debt.

Polk had added more territory to the United States than any other president 
in history. But he also upset the balance created a generation earlier by the Mis-
souri Compromise, once again raising the question of slavery in the federal ter-
ritories. Fearing both the spread of slavery and the attendant divisiveness of the 
issue, Ralph Waldo Emerson accurately predicted that “Mexico will poison us.”

Even before t he t reaty, a c ertain northern congressman had a ttempted 
to ensure that new slave states— beyond Texas— would not be created from 
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Mexican lands. In August 1846, at the very beginning of the war, a fi rst- term 
Pennsylvania congressman named David Wilmot oἀ ered an amendment to a 
funding bill, providing that “as an express and fundamental condition to the 
acquisition of a ny ter ritory f rom t he Republic of Mexico . . .  neither slavery 
nor involuntary servitude sha ll ever ex ist in any part of said territory.” Th e 
Wilmot Proviso, as it came to be known, passed the  House of Representatives, 
where Northerners held a majority, but it failed in the Senate— a pattern that 
would be repeated many times over the following years.

Th e per sis tent reintroduction of the Wilmot Proviso became a fl ashpoint 
in na tional po litics, a s bo th N orth a nd S outh j ockeyed f or co ntrol o f t he 
Mexican C ession. U nlike t he L ouisiana P urchase, wh ere sla very had be en 
well established long before the American acquisition, the Mexican Cession 
was free territory, Mexico having abolished slavery in 1829. To Northerners, 
then, the Wilmot Proviso was merely an attempt to protect the status quo by 
preventing the spread of slavery into new regions. To Southerners, however, 
the proviso seemed to raise a question of survival. Th e growing population in 
the North had created a signifi cant majority in the  House of Representatives, 
and the admission of additional free states threatened to weaken or overcome 
southern dominance in the Senate.

By the 1840s, no ambivalence remained in the South about the morality of 
slavery. On ce co nsidered per haps a n ecessary e vil, t he pe culiar i nstitution 
had come to be regarded as morally benefi cial not only to the master, but also 
to t he slave (who wa s s aid t o receive t he b lessings o f C hristian c ivilization 
along with lifetime economic security). Senator Robert M. T. Hunter of Vir-
ginia proclaimed that “there is not a respectable system of civilization known 
to history whose foundations  were not laid in the institution of domestic slav-
ery.” John C. Calhoun declared slavery “a positive good . . .  the most safe and 
stable basis for free institutions in the world.”

Th e b lessings o f c ivilization— including f orced labo r, fa mily s eparation, 
constant beatings, and rape— were understandably less obvious to the slaves 
themselves, who continued to run away and sometimes to rebel. Convinced 
that abolitionist agitators  were responsible for the slaves’ discontent, southern 
legislatures adopted a series of mea sures intended to limit the baleful lure of 
freedom. Every slave state made it a felony to incite or even indirectly encour-
age d iscontent o r s ervile i nsurrection. Wi th t he co mplicity o f t he f ederal 
postal ser vice, it became illegal to distribute abolitionist literature through 
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the mail. “On numerous occasions local postmasters, public offi  cials, or mobs 
seized and destroyed antislavery publications.”

In t hose i nstances when slave rescues  were ac tually attempted, southern 
justice came down hard on the oἀ enders. In 1844 Jonathan Walker was caught 
attempting to help seven slaves escape from Florida on his fi shing boat. Aft er 
two months shackled to the wall of a prison cell, Walker was brought to trial 
in Pensacola. “Th e charges against him included every crime of which a slave 
own er dreamed an abolitionist ought to be accused,”  a nd t he court d isal-
lowed his defense that it was no crime to assist men escaping slavery. Walker 
was quickly convicted and sentenced to pay a huge fi ne and, savagely, to have 
the palm of his hand branded with the letters SS, for “slave stealer.” Th e sen-
tence was executed by a federal marshal.

Walker became a hero in the North. To slaveholders, however, he was the 
symbol of “a vast and powerful . . .  conspiracy to undermine the institutions 
of the South.” A report by the Florida legislative council condemned the abo-
litionists’ “v icious fa nat i cism cl othed i n t he g arb o f r eligion” a nd de clared 
that “negro- stealing” should no longer be regarded as “a mere larceny, but a 
species of treason against the state” punishable by death.

From the southern perspective, slavery was a besieged institution, and the 
South was therefore a region under siege. Attempted escapes or rescues such 
as Walker’s— or that of Daniel Drayton and Edward Sayres, who  were captured 
in 1848 attempting to smuggle seventy- eight slaves out of Washington, D.C., 
by boat— were viewed as the leading edge of an abolitionist assault. Th e near- 
paranoid reactions  were in fact wildly out of proportion to any actual threat to 
the viability of slavery. Th ere was no looming abolitionist invasion in the 1840s— 
nor would there ever be one, until John Brown’s pyrrhic expedition in 1859.P
Th e Wilmot Proviso, however, was another matter. Th e prohibition of slavery 
in the Mexican Cession, and the consequent admission of additional free states, 
was a real threat to southern po liti cal dominance, and by extension to the long- 
term per petuation of slavery i tself. L incoln would la ter recognize a s much, 
when he s aid t hat ba nning slavery f rom t he ter ritories would put i t on t he 
path to “ultimate extinction.” In 1847 Calhoun was no less certain when he 
warned that the proviso would lead to “po liti cal revolution, anarchy, civil war, 
and widespread disaster.”
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Driven by “the region’s anti- Proviso frenzy,” the southern congressional 
leadership followed a two- track strategy. Th e fi rst was to argue that the Con-
stitution itself protected the right to hold property in slaves and that Congress 
therefore lacked the power to prohibit slavery in any U.S. territory. In other 
words, sla very f ollowed t he fl ag. A nd i n t he e vent t hat sla very wa s n ot ac -
knowledged as a national institution, then perhaps the integrity of the nation 
itself was at peril, as the “more militant southerners [discussed] the possibility 
of disunion quite freely.” 

By 1849 “nearly every northern legislature had pa ssed resolutions endors-
ing the principle of the Wilmot Proviso,” while Southerners responded with 
plans for a “ southern convention” in Nashville where t he agenda would in-
clude “the alternative of dissolving the partnership.” Th ere could no longer be 
any doubt that “the sectional quarrel over slavery [had] reached the level of a 
national crisis,” and it was a secession crisis at that.

On J anuary 2 9, 1850, H enry C lay i ntroduced eig ht r esolutions o n t he 
fl oor of t he Senate, i ntended to quell t he controversy a nd save t he  Union. 
Among other mea sures, Clay called for the admission of California as a free 
state, co unterbalanced b y t he o r ga ni za tion o f t he N ew M exico a nd U tah 
territories “without any restriction or condition on the subject of slavery”; 
for t he abolition of t he public slave t rade in t he District of Columbia, but 
without l imiting slavery itself; a nd fi nally for t he enac tment of a st ronger 
fugitive slave law. Although negotiation of the eventual Compromise of 1850 
took m uch o f t he f ollowing y ear, i ts p rospects  were g reatly en hanced i n 
early March when Daniel Webster took the fl oor to speak in favor of Clay’s 
proposals.

Previously known as an opponent of slavery, Webster created a commotion 
at the very opening of his Seventh of March Address: “I wish to speak today, 
not as a Ma ssachusetts man, nor as a n orthern man, but as an American. I 
speak today for t he preservation of t he  Union. Hear me for my cause.” Th e 
“preservation of the  Union,” as everyone well understood, meant an accommo-
dation with slavery. Webster announced that he would not join other North-
erners who wanted to to prohibit slavery in New Mexico and he denounced 
“the Wilmot” as a “taunt or indignity” toward the South.

When i t c ame t o t he r ecapture o f f ugitive sla ves, Webster w ent e ven 
 further. Th e complaints of t he South, he said, had a “ just foundation,” in 
that
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there has been found at the North, among individuals and among 
legislators, a d isinclination t o per form f ully t heir co nstitutional 
duties in regard to the return of persons bound to ser vice who 
have escaped into the free States. In that respect, the South, in my 
judgment, is right, and the North is wrong.

Northern po  liti cal l eaders a nd l egislatures, h e s aid, had i ndeed eng aged 
“excuses, evasions [and] escapes” to avoid fulfi lling their lawful obligations to 
deliver up fugitives. Webster therefore called upon “all sober- minded men at 
the North . . .  who are not carried away by some fanatical idea or some false 
impression” to join him in supporting the proposed fugitive slave law “with 
all its provisions, to the fullest extent.” Th is, he advised, was “a question of 
morals a nd a q uestion of conscience,” u nequivocally concluding t hat “t he 
South has been injured in this respect, and has a r ight to complain; and the 
North has been too careless of what I think the Constitution . . .  enjoins upon 
her as a duty.”

Not everyone was willing to go along, especially Webster’s fellow northern 
Whigs, many of whom  were infuriated “that he could charge the North with 
wronging the South over the elimination of a moral evil.”  William Seward— 
who had r epresented John Van Zandt three years earlier before the U.S. Su-
preme Court— had recently been elected to the Senate from New York. In his 
fi rst major fl oor speech, on March 11, 1850, he accepted Webster’s cha llenge 
and rejected the very idea of a compromise on “the questions which have arisen 
out of slavery.”

I am opposed to any such compromise in any way, and in all the 
forms in which it has been proposed. Th ey involve the surrender of 
the exercise of judgment and conscience.

Seward rejected completely the proposed Fugitive Slave Act. Th ere could be 
“no guaranty for the return of fugitive slaves,” he said, “because you cannot 
roll back the tide of social progress.”

Most famously, Seward added that “there is a higher law than the Constitu-
tion.” He did not mean to declare that the Constitution could be fl outed in the 
name of conscience, even for the protection of fugitives, but rather that it had 
to be interpreted in keeping with “the common heritage of mankind, bestowed 
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upon them by the Creator of the universe.” Nonetheless, the juxtaposition of 
Seward’s statement with Webster’s position— respect for the higher law versus 
enforcement of slaveholders’ constitutional rights— became the framework for 
much of the public, po liti cal, and courtroom debate over the following de cade.

Th e C ompromise o f 1850 t ook a n ex tended a nd t ortuous r oute t hrough 
Congress, following the death of President Zachary Taylor (who did not sup-
port it) and the inauguration of Millard Fillmore (who did), the appointment 
of Daniel Webster as secretary of state, the semiretirement of Henry Clay, and 
the subsequent assumption of leadership by Senator Stephen Douglas of Il-
linois. I n t he end, t he u ltimate compromise more or less ad hered to C lay’s 
original outline, with an enhanced fugitive slave law as its most prominent 
provision. P
Initially proposed by Senator James Mason of Virginia, the new fugitive slave 
bill (technically an amendment to the Act of 1793) was designed to respond to 
the Supreme Court ruling in Prigg v. Pennsylvania by completely federalizing 
the a pprehension o f r unaways wh ile denying st ates a ny power t o i nterfere. 
Even though a ma jority of northern congressmen and senators opposed the 
new law, it managed to pass both  houses when President Fillmore persuaded 
a suffi  cient number of Northerners to abstain on the fi nal vote.

Th e central feature of the bill was the authorization of U.S. court commis-
sioners to preside over all aspects of fugitive slave proceedings. Commission-
ers  were low- level quasi- judicial offi  cers appointed by circuit judges, but not 
subject to c onfi rmation by t he Senate, whose authority was otherwise quite 
limited. Th e Fugitive Slave Act increased the number of commissioners and 
allowed them to exercise “concurrent jurisdiction” with federal judges, and to 
issue warrants, appoint deputies, hold hearings, and issue “certifi cates of re-
moval” for the return of fugitives to their asserted masters.

Virtually every aspect of t he Fugitive Slave Act was t ilted against t he a l-
leged runaway, who was denied the right to a jury trial, to appeal, or to seek 
relief f rom a nother c ourt. Th e law specifi cally provided t hat “ in no t rial or 
hearing under this act shall the testimony of such alleged fugitive be admitted 
into e vidence.” Th e la tter p rovision wa s n ot q uite a s d raconian a s i t n ow 
must seem. In 1850 plaintiἀ s and defendants in lawsuits, including criminal 
defendants,  were not permitted to testify on their own behalf in any state or 
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federal court, pursuant to the so- called interested- party rule. Strictly speak-
ing, then, the no- testimony provision of the Fugitive Slave Act merely put an 
alleged slave (the subject of t he proceeding, but not a f ormal pa rty) on t he 
same footing as t he a lleged master (the plaintiἀ  or  c laimant), neither being 
allowed to testify. But of course their true positions  were far from equivalent. 
Th e claimants had resources to call upon other witnesses— agents, employees, 
neighbors— to testify to the identity and servile status of a prisoner, while the 
fugitives almost invariably had only themselves.

Other features of the Act  were also calculated to make rendition as simple 
as possible. A claimant had the right simply to seize an alleged fugitive, or al-
ternatively to obtain a wa rrant, and assistance if necessary, from a commis-
sioner. When it came to proof of status, the certifi cation of a southern court, 
issued ex parte to a slaveholder, was to be taken by the commissioner as “full 
and conclusive evidence of the fact of escape.” Th e only i ssue left  open was 
identity— whether the captured prisoner was in fact the person sought— but 
even that was subject to summary determination by the commissioner, who 
was authorized to rely on “a general de scription of t he person so e scaping, 
with such co n ve nient certainty as may be.” No appeals  were a llowed from a 
commissioner’s r uling, nor was t he w rit of habeas corpus available. As one 
last, and gratuitous, thumb on the scale, a commissioner was to be pa id $10 
for granting a c ertifi cate of removal, but only $5 for ruling in favor of an al-
leged slave.

Supporters of the Act defended its obvious one- sidedness by asserting that 
fugitive rendition was only a preliminary proceeding and that an alleged slave 
could obtain a full trial upon return to his or her purported master. Th e dis-
parity in payment to the commissioner was justifi ed on the ground that ad-
ditional paperwork was necessary to grant a certifi cate of removal. Th os e ar-
guments  were rationalizations at best, and makeweights at worst. Th e promise 
of a post rendition t rial, for ex ample, wa s i llusory, g iven t hat t he c aptured 
fugitive could not testify and other slaves and free blacks  were prohibited in 
every southern state from appearing even as supporting witnesses. In truth, 
it was evident from the start that the entire purpose of the Act was to make 
it nearly i mpossible for judicial pro cess to delay t he restoration of slaves to 
claimants. Virginia Senator James Mason, one of t he principal sponsors of 
the bill, all but conceded as much when he asserted that no person or court 
should have “a right to interpose between the claimant and the fugitive, or to 
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inquire whether the slave be his, or whether he is a slave at all, far less to mo-
lest or hinder him in the capture.”

For all of its blatant unfairness, the Act might have been considered toler-
able in the North— at least among non- abolitionists—if it had be en directed 
only at blacks. Additional aspects of the law, however,  were demeaning to state 
governments and burdensome to white citizens.

Th e statute made it a crime, subject to fi ne and six months’ imprisonment, 
to obstruct or hinder the seizure of a fugitive— even when a claimant was act-
ing without a wa rrant— as well as to aid, abet, assist, rescue, harbor, or con-
ceal a fugitive. “Molestation” by legal process— meaning the use of free- state 
courts to protect fugitives— was prohibited. More oἀ ensive still, federal mar-
shals or other “suitable persons” appointed by commissioners  were given the 
power to “call to t heir a id t he bystanders, or posse comitatus, of t he proper 
county” and command them to assist “in the prompt and effi  cient execution 
of this law.” Citizens who refused to be pressed into slave catching risked be-
ing charged with “indirectly” assisting an escape, in which case they could be 
held liable for the value of the lost slave.

Leaving no insulting stone unturned, the Act also imposed penalties on any 
conscience- stricken federal marshals who hesitated to participate in the cap-
ture of slaves or who otherwise failed to “use all proper means diligently to ex-
ecute” the law. It even imposed liability on marshals for the escape of a fugitive, 
“whether with or without the assent of such ma rshal.” On t he other hand, if a 
slave own er feared that a fugitive would be rescued, he was entitled to demand 
that the marshal, with as many deputies as necessary, “remove [the fugitive] to 
the State whence he fl ed, and there to deliver him to the said claimant.”

It would be d iffi  cult to imagine a m ore intrusive law, or one more calcu-
lated to provoke re sis tance in the North. Not only did the law belittle the role 
of state courts while mocking the very idea of due pro cess in its own rigged 
tribunals, but it also put the federal government itself in the business of man-
hunting, while requiring “every free- born American to become a man- hunter 
on occasion.” Th e Fugitive Slave Act of 1850 had no redeeming qualities, even 
for the Southerners who demanded its passage as the price of maintaining the 
 Union. Th e law has been called “futile,” “gratuitously obnoxious,” and “a fi re-
brand vastly more i nfl ammatory t han t he Wi lmot Proviso.” Its “unrelieved 
abrasiveness” turned it into “the most divisive legacy” of the entire de cade.

Surely the southern sponsors of the bill must have had at least some appre-
hension that it might backfi re. In fact, northern senators had oἀ ered several 
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amendments to make the bill more palatable, providing for jury trials, access 
to habeas corpus, and the elimination of conscripted posses. (Even President 
Fillmore had momentary qualms about the bill’s abridgement of habeas cor-
pus, until he was reassured by a written opinion from Attorney General John 
J. Crittenden.)

It should have been obvious t hat northern communities would fa r more 
faithfully comply w ith a “ just a nd reasonable” law t han w ith a n “arbitrary, 
oppressive” one, and yet the Southerners persisted. Senator Mason, the bill’s 
sponsor, ridiculed the idea that Northerners would ever willingly assist in the 
recapture of runaways. In the absence of the statute’s most coercive mea sures, 
he said, “You may as well go down into the sea, and recover from his native 
element a fi sh which has escaped you.” Maybe so, but at least some North-
erners m ight have be en a ttuned t o t he u nintended i rony i n Ma son’s meta-
phor. W hat ever si milar cha llenges fac ed both a nglers a nd slave c atchers, i t 
was obvious that fi sh had no natural rights in any part of the country. And in 
any event, most fi shermen would have been just as eager to catch a f reeborn 
fi sh as one that had escaped.

But who worries about irony when regional honor is at stake? Not Virgin-
ia’s Mason, when explaining the need for his harsh bill: “Although the loss of 
property is felt,” he said, “the loss of honor is felt still more.” For the South, the 
Fugitive Slave Act was far more important symbolically than practically, sig-
naling as it did an important victory over the forces of free soil and abolition. 
If nothing  else, the law promised to make Northerners, no matter how reluc-
tant, complicit in the preservation of slavery, inherently conceding, therefore, 
the l egitimacy o f sla very a s a na tional i nstitution. O f co urse, t hat i n t urn 
would depend on enforcement. “Th e continued existence of the United States 
as one nation,” according to one southern newspaper, “depends upon the full 
and faithful execution of the Fugitive Slave Bill.”

Th e Fugitive Slave Act, by its very terms, contemplated t hat Northerners 
would have to be dragooned into fulfi lling their duties as slave catchers. Oth-
erwise, there would have been no need for such intimidating provisions. Re-
sis tance to the law was no doubt anticipated, although the vehemence of the 
confrontations— ignited by the volatile admixture of desperate fugitives, self- 
righteous slave own ers, and ardent abolitionists— sent recurrent shock waves 
across the national body politic. P
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Th ere have been various attempts by historians to describe the typical fugitive 
slave, but rec ords are by their nature incomplete and no strong consensus 
has emerged.  Were the runaways mostly young, single men who  were able to 
travel unencumbered?  Were they families, or husbands and wives, frantically 
trying t o a void t he deg radation o f f orced s eparation? Di d t hey ten d t o be 
hired slaves who worked as store clerks or as sk illed laborers, and thus had 
access to a broader community? Or  were they fi eld hands, reacting to cruelty 
and abuse? In fact, fugitive slaves came in every description. Some ran away 
on impulse, while others made elaborately plotted attempts in groups of two, 
three, nine, or more. Some acted entirely on their own, while others  were led 
to freedom by “conductors” such as Harriet Tubman. Of course, most fugitives 
in the North fl ed from border states, where they had only to cross a river— or 
in the case of Mary land’s boundary with Pennsylvania, simply walk across an 
imaginary line— to reach free territory. Some, however, made it from Georgia 
or South Carolina all the way to Boston or New York.

What ever t he precise demographics, t he f ugitives a ll “acted on an inten-
tion to transform their position from property to persons.” Th at  presented 
an intolerable contradiction for southern slavocrats who  were eager to present 
slavery as a benevolent institution. Of course, there was nothing benign about 
slavery. Its entire structure depended on the implicit brutality of each master’s 
“uncontrolled authority over the body” of the slave, although that cruel real-
ity was usually denied or obscured as much as possible in polite company. 
To maintain the masters’ genteel worldview, every runaway therefore had to 
be portrayed as an aberration— either foolishly errant or, worse, lured from 
home by unscrupulous abolitionists or, worst of all, dangerously unstable and 
rebellious. Frederick Douglass, perhaps the most famous fugitive in American 
history, epitomized slaveholders’ most grave fears— militant and charismatic, 
he dared anyone to try to recapture him— but every successful runaway, no 
matter how anonymous, was in some way a silent rebuke of the southern way of 
life.

To explain the fugitive phenomenon, Dr. Samuel Cartwright of New Or-
leans developed the theory of drapetomania, a su pposed mental i llness that 
was said to cause slaves to run away. Derived from the Greek words for run-
away slave and crazy (literally, “mad slave disease”), drapetomania was said to 
be curable, at least in the fi rst instance, with the provision of adequate food 
and shelter. Repeated occurrences, however, had to be treated with vigorous 
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whippings until the subjects fell “ into that submissive state which it was in-
tended for them to occupy in all aft ertime.” Dysaesthesia, a similar “disease” 
that was said to cause overwhelming sloth, was likewise curable, according 
to Dr. C artwright, b y ad ministering su ffi  cient be atings t o st ir t he b lacks’ 
“molasses- like” blood.

In a culture where repeated whippings could be seriously recommended as 
medicinal, i t wa s only a sma ll step t o bel ieve t hat recapture wa s merely a n 
exercise of responsible paternalism or even kindness. In that light, there could 
be no valid reason for Northerners’ squeamishness, much less their obstinacy, 
at returning runaways.

But i f t he dominant myth— childish slaves a nd benevolent masters— had 
ever been credible in the North, it was demolished by the life stories of the real 
fugitives who i ncreasingly c ame to public attention following enac tment of 
the Fugitive Slave Act. For ma ny Northerners, i t had be en pos sible to look 
away from the fugitive problem in the years before 1850. Recapture then had 
been the work of private slave hunters, whose eἀ orts  were at least blunted by 
state st atutes such a s t he L atimer law. A lthough a ma jority o f Northerners 
may have come to consider slavery distasteful, only a minority of abolitionists 
and activists attempted to protest, much less intervene, when fugitives  were 
seized.

Aft er 1850, however, the federal government took over the active manage-
ment of that disagreeable enterprise— empowering the slave catchers, putting 
the federal courts at their ser vice, and potentially commanding all good citi-
zens “to aid and assist in the prompt and effi  cient execution of this law.” At 
that point, it became far harder to remain uninvolved. Th ere wa s n othing 
hypothetical or remote about the emotional impact of the Fugitive Slave Act. 
It brought home the plight of hundreds of fl esh- and- blood people who had 
risked their lives to reach New York, Philadelphia, Boston, and many smaller 
towns and hamlets, and who now might be tracked down by slave catchers.

Th at lesson became clear in the autumn of 1850 when slave hunters sought 
to arrest George and Ellen Craft , only weeks aft er the passage of the Act. Two 
years earlier, t he Craft s had made a d aring escape f rom slavery in Georgia, 
traveling by steamer and train from Macon through Baltimore and Philadel-
phia, and fi nally to Boston. Th e fair- skinned Ellen had disguised herself as an 
invalid young white man, headed north to seek medical attention. She kept 
her right arm in a sling so that she would not have to write, and ban daged her 
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face to muffl  e her voice. William played the part of her “servant,” accompany-
ing his “master,” who was too ill to travel alone.

In Boston, the Craft s obtained the assistance of Rev. Th eodore Parker, who 
was well known for his ministry to escaped slaves, and Lewis Hayden, a mer-
chant a nd t he ack nowledged l eader o f t he c ity’s b lack abo litionists. U nder 
Parker and Hayden’s guidance, the Craft s attempted to t ake up normal lives 
in Boston, he as a c abinetmaker and she as a s eamstress. Seemingly safe in 
their new home, the Craft s also became frequent lecturers on the antislavery 
circuit, ach ieving co nsiderable p rominence w ith t he t ale o f t heir d ramatic 
fl ight through the South.

Th e publicity surrounding the Craft s attracted the attention of their own er, 
Robert Collins, although Massachusetts’s Latimer law made it impractical for 
him to attempt to reclaim his property. Th e enactment of the Fugitive Slave 
Act, however, changed the balance of power. Almost as soon as President Fill-
more signed the bill, Collins dispatched two agents, named Hughes and Knight, 
to Boston with orders to seize the Craft s. Th e slave hunters initially had some 
diffi  culty ob taining a wa rrant; t he f ugitive la w wa s n ew a nd co ntroversial, 
and a number of federal judges  were reluctant to be t he fi rst to authorize its 
use. Hughes and Knight eventually persuaded a court to issue the necessary 
papers, but their repeated eἀ orts and inquiries had by then alerted the aboli-
tionist Vigilance Committee, which swung into action to protect the fugitives. 
Th e Craft s  were separately sheltered by the abolitionist community— William 
lived w ith Ha yden, wh ose  house wa s st rongly ba rricaded a nd w ell st ocked 
with guns and ammunition; Ellen was hidden more quietly by Parker— while 
crowds of abolitionists denounced and threatened the slave catchers. Members 
of t he Vigilance Committee put up ha ndbills wa rning of t he “man- stealers,” 
who  were taunted on the streets and at one point briefl y arrested for conspir-
acy to commit kidnapping.

Hughes and Knight at fi rst met the re sis tance with bravado, vowing to cap-
ture the Craft s “if [we] have to stay  here to all eternity.” Th e Fillmore admin-
istration encouraged the slave catchers to remain in the hunt, but eventually 
the harassment, including multiple arrests and physical threats, became too 
much for them and they left  empty- handed.

In this early instance, the higher law had prevailed in the streets of Boston. 
Th e abolitionist community had not been willing to acquiesce to the Fugitive 
Slave Act and, in fact, had been energized by the challenge. “We must trample 
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this law under our feet,” Wendell Phillips had declared, and his cohorts pro-
ceeded to do just that by sending Hughes and Knight packing, warrants and 
all. Appalled by the failure of federal power, President Fillmore oἀ ered assis-
tance to the Craft s’ own er if he  were willing to try again. While Parker, Hayden, 
and Phillips  were no doubt primed for another showdown, the Craft s them-
selves prudently concluded that their situation had become too parlous. Rather 
than risk capture, they fl ed to En gland, where t hey continued to w rite a nd 
speak in opposition to slavery.

Contrary t o t he h opes o f H enry C lay a nd Da niel Webster, t he F ugitive 
Slave Act had be come a ma jor source of intersectional confl ict, and matters 
would only get worse as the federal government was drawn ever more deeply 
into its enforcement on behalf of the South. Far from putting the question of 
national slavery to rest, the Act had actually transferred the controversy from 
remote, a nd ba rely settled, ter ritories to t he population centers of t he E ast, 
potentially entangling the federal government in every escape, warrant, sei-
zure, rescue, and trial until the advent of the Civil War.

To risk mixing a meta phor, the key to the Compromise of 1850 had i n fact 
become its Achilles’ heel. A lthough politicians in t he North and South had 
reached a cautious agreement, they had overlooked or underestimated the im-
portance of a third force— black Americans— who  were never part of the deal 
and who could not be bound, or even infl uenced, by its terms. With the increas-
ing support of abolitionist a llies, t hey would continue to upset t he ba lance, 
undermine the compromise, break the armistice, and shatter the truce.
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b 4 B

BUT WE HAVE NO COUNTRY

P
resident Millard Fillmore signed the enhanced Fugitive Slave Act on Sep-
tember 18, 1850, creating a near panic in African- American communities 
throughout the North. From large eastern cities to small communities in 

the western states, black families suddenly faced the very real prospect of cap-
ture and enslavement. Th e Latimer- type laws had p reviously oἀ ered at least 
some protection to northern blacks, but that had been ripped away by the 
federalization of slave catching and the command that “all good citizens” as-
sist in the “prompt execution” of the law. Free blacks could hope to fare only 
slightly better t han escapees, because t he new law provided t hem scant op-
portunity to prove their freeborn or manumitted status. Th e certifi cation of a 
southern court was to be taken as conclusive proof of slavery, supported only 
by a general description of the person sought, while the alleged fugitive was 
not allowed even to speak on his or her own behalf. With no right to appeal or 
to petition a real court, black people, no matter how lawfully free, could easily 
fi nd themselves on the block at a slave market within days of capture.

Barely a week aft er the passage of the new statute, northern blacks learned 
just how callously the law would be applied. On September 26 a young porter 
named James Hamlet was arrested in New York City and taken before fugi-
tive slave commissioner John Gardiner. Hamlet protested that he was legally a 
free man, by virtue of his birth to a free woman, but Commissioner Gardiner 
would not allow him to testify in his own defense. Instead, the commissioner 
accepted the hearsay testimony of the alleged own er’s agents and ordered Ham-
let into slavery. Hamlet’s f riends and supporters  were later able to purchase 
his f reedom for $900 , but t hat provided l ittle comfort to others who might 
become trapped by the Fugitive Slave Act. It was a rare black person who could 
raise such a n enormous ransom, and Hamlet’s release would prove to be a n 
exception indeed. By the end of 1850, there would be nineteen successful pro-
ceedings under the fugitive law, with only two dismissals.

Th e Fugitive Slave Act left  runaways with only a few options. Th ey  could 
fl ee to Canada, disrupting their lives and dividing their families, but at least 
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fi nding f reedom u nder t he protection o f t he British Cr own. Ma ny d id just 
that. Th e Pennsylvania F reeman reported that 40 percent of Boston’s black 
residents left  for Canada in the fi rst day aft er the law was enacted. Th at  num-
ber may well have been exaggerated, but there is no doubt that numerous black 
communities suddenly began to shrink. Church congregations became smaller 
across New En gland, New York, and Pennsylvania, and the leading hotels in 
Pittsburgh announced that they  were without servants because so many blacks 
had left  for Canada.

For those without the funds or contacts to reach Canada (or En gland, as in 
the case of William and Ellen Craft ), a common alternative was to remain as 
inconspicuous as possible in their northern homes, while relying on pop u lar 
sentiment for protection. Rev. Th eodore Parker, whose Boston congregation 
included hundreds of fugitives, urged the “fugitive and colored inhabitants 
of Boston and the neighborhood to remain with us, for we have not the small-
est fears that any one of them will be taken and carried oἀ  to bondage.” An 
article i n Th e Liberator argued that “more can be accomplished by the all- 
controlling power of public sentiment than by guns, bowie knives, or pistols.” 
Th at was easier advice to give than to follow, and many African- Americans 
 were u nderstandably skep tical abo ut t he eἀ ectiveness, i f n ot t he v irtue, o f 
nonre sis tance.

Th e third alternative was to or ga nize active re sis tance among the fugitives 
themselves. Rev. Jermain Loguen, a f ugitive f rom Kentucky who had e stab-
lished a ministry in Syracuse, told his followers that they must crush the law 
or be crushed by it. “I will not live a slave, and if force is employed to reenslave 
me, I w ill make preparations to meet the crisis as becomes a ma n.” William 
Powell, of the Manhattan Anti- Slavery Society, argued that the law “must be 
resisted and disobeyed at all hazards and by all means, non- violent and vio-
lent.” A meeting of blacks— both free and fugitive— at New York’s Zion Cha-
pel resolved to “arm themselves with the surest and most deadly weapons; to 
resist u nto death.” A m ember of Boston’s L eague of Freedom was yet more 
specifi c, simply advising “every fugitive to arm himself with a revolver.” Vigi-
lance committees  were or ga nized in virtually every city and town with a sig-
nifi cant bl ack p opulation, m any a ft er h earing F rederick Do uglass’s c all t o 
“resist the execution of the Fugitive Slave Law, even to the taking of a life.” 

Th e most st unning i nstance of black re sis tance to t he Fugitive Slave Act 
took place in Christiana, Pennsylvania, on September 11, 1851, when a party of 
slave catchers was routed as they attempted to capture four runaways. In the 
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course of “Freedom’s Battle,” as Douglass later called it, one Mary land slave 
own er was killed and three of his relatives  were gravely wounded, while the 
federal marshal who led the raid was sent running for his l ife. Th e Fillmore 
administration responded furiously by issuing forty- one indictments— against 
thirty- six black men and fi ve whites— for the capital crime of treason against 
the United States. Never before (or since) in the history of the United States 
had so many people faced the death penalty for participation in a single event. 
Th e case was heard in Philadelphia’s In de pen dence Ha ll, t he same building 
where t he Fugitive Slave Clause had be en a ffi  xed to t he C onstitution si xty- 
four years earlier.

In the end, however, only one person was actually brought to trial for the 
Christiana Riot (as it came to be known), a white miller named Castner Han-
way who had been present, but unarmed, at the scene of the killing. Hanway 
was alleged to be part of a dangerous conspiracy— fanatical abolitionists who 
adhered t o t he “monstrous d octrine” o f h igher law a nd who u sed “colored 
people [as] i nstruments o f wa r” a gainst t he g overnment. To  t he d efense, 
however, Hanway was the innocent target of a po liti cal vendetta intended to 
intimidate the abolitionist movement and its sympathizers. Hanway’s life de-
pended on the jury’s decision. Was he the wicked instigator of a m urderous 
insurrection, or a ha pless bystander v ictimized by a sh ow t rial? W hichever 
view prevailed in court, there was no doubt at the time that Hanway’s prose-
cution was a test case for the vigorous enforcement of the Fugitive Slave Act.P
In t he autumn of 1851, Frederick Douglass wa s su rely t he most notorious 
escaped slave i n t he United S tates. Wi lliam Parker— a much more obs cure 
fugitive, then living near Christiana, Pennsylvania— was in many ways more 
dangerous.

Aft er several failed attempts to escape from slavery in Mary land, Douglass 
had fi nally succeeded in 1838, using false papers to make his way fi rst to Phila-
delphia and then onward to New Bedford, Massachusetts. In 1841 Douglass 
attended an antislavery meeting in Nantucket, where he met William Lloyd 
Garrison. With Garrison’s encouragement, Douglass soon became a frequent 
lecturer at antislavery meetings across the United States. He joined the staἀ  of 
Th e Liberator in Boston and in 1845 published his fi rst autobiography, which 
helped establish h im a s t he n ineteenth century’s “ foremost black agitator, 
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intellectual, po liti cal leader, orator, and reformer.” Initially committed to the 
Garrisonian philosophy of nonre sis tance and nonv iolence, Douglass began 
to break with Garrison over both personal and tactical issues in the late 1840s. 
With the passage of the Fugitive Slave Act, Douglass abandoned his earlier 
pacifi sm in favor of forcible re sis tance to the law, asserting that he “who would 
be free must himself strike the fi rst blow” even i f that led to blood in the 
streets. Th e “ law o f G od,” de clared Do uglass, “ required t he de ath o f t he 
kidnappers.”

If Frederick Douglass was the leading theorist of black re sis tance, William 
Parker was certainly one of his most indomitable adherents. About four years 
younger than Douglass, Parker too was born in Mary land, where the two men 
met briefl y while both  were still slaves. Like Douglass, Parker had endured a 
fairly humane form of slavery, working for relatively “good” masters on a se-
ries of plantations. Also like that of Douglass, the moderate nature of Parker’s 
bondage only encouraged his desire for freedom. As Douglass wrote, “When-
ever my condition was improved, instead of its increasing my contentment, it 
only increased my desire to be free, and set me to thinking of plans to gain my 
freedom.”

In 1839 Parker and his brother ran away from their own er, traveling by foot 
to southeastern Pennsylvania and ultimately settling near the village of Chris-
tiana. Unlike Douglass, Parker did not make his way farther into the aboli-
tionist stronghold of New En gland, but rather stayed, as did many fugitives, 
within a day’s journey of southern slavery.

Boston ma y ha ve be en t he co mmand c enter f or A merican abo litionism, 
but southern Pennsylvania was defi nitely the front line in a series of running 
battles between fugitives and slave catchers. For de cades slaves had be en es-
caping from Mary land into Pennsylvania, where they attempted to hide them-
selves among the fairly substantial free black population. As Parker explained 
in his 1865 memoir, most slaves  were unaccustomed to traveling and therefore 
thought that a few hours’ walk was a long journey. As a result, fugitives tended 
to cluster near the border, in part because they did not understand how close 
they remained to their former own ers. Th e slave hunters, on the other hand, 
knew full well that it would be easiest to capture the fugitives who remained 
closest t o “ home.” Nor  were t hey a lways very pa r tic u lar t o d istinguish be-
tween fugitive slaves and the many free blacks who lived in the area. A healthy 
black adult could fetch a g ood price in Mary land, and it was a fa irly simple 
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matter to transport an unlucky captive the relatively few miles necessary to 
reach a slave market.

Parker a nd h is b rother en countered o ne such g ang o f sla ve c atchers o n 
their very fi rst night in Pennsylvania, but they  were not easy prey. “See  here,” 
said one of the slave hunters, “you are the fellows that this advertisement calls 
for. . . .  I have taken back many a runaway, and I can take you.” Th e white man 
reached into his pocket, as if to draw a pistol, when Parker struck him a heavy 
blow on the arm with his walking stick. Th e slave catcher “fell as if it was bro-
ken [and then] he turned and ran.”  Th at was the beginning of Parker’s career 
as a guerrilla fi ghter and defender of fugitives, which in its own way was every 
bit as remarkable as Douglass’s career as a writer and lecturer.

Some years aft er he arrived in Pennsylvania, Parker had “the great privi-
lege of seeing that true friend of the slave, William Lloyd Garrison, who came 
into the neighborhood accompanied by Frederick Douglass.” It was a trans-
formative experience for Parker, who was surprised to hear another former 
slave’s “ free- spoken and manly language against slavery” and impressed by 
how much it embodied his own “crude ideas of freedom.” Parker came away 
from the lecture vowing that “I would assist in liberating everyone within 
my reach at the risk of my life, and that I would devise some plan for their 
entire liberation.” Th e result of Parker’s resolution was the establishment of a 
mutual protection or ga ni za tion, composed of runaways and free blacks who 
 were determined to use as much force as necessary to repel slaveholders and 
kidnappers.

Over the following years, Parker’s or ga ni za tion fought numerous skir-
mishes with slave catchers, including an incident at a p lace called Gap Hill, 
where Parker and his band overtook a gang of slave hunters who  were drag-
ging a young girl back to Mary land. Aft er freeing the frightened girl, Parker 
and his men beat the slave catchers so badly that two of them later died. Th e 
girl had den ied being a r unaway, but was she tel ling the truth? It is entirely 
possible that the slave catchers had never inquired and did not really care. It is 
certain, however, that her status made absolutely no diἀ erence to Parker, who 
treated every slave catcher, lawfully empowered or otherwise, like a k idnap-
per. He and his group confronted slave hunters on the roads, at jails, and once 
even in the midst of a trial. Whether the capture of a black person was “clothed 
with legal authority or not, I did not care,” he explained, “as I never had faith 
in nor respect for the fugitive slave law.”
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Parker developed a r eputation as a f earless defender of fugitives who was 
willing to back up his principles with violence. His small home— a two- story 
stone farm house that he rented from a Quaker, Levi Pownell— became a meet-
ing place for r unaways, who would come to Parker for protection when it 
was rumored that slave hunters  were on the prowl in Lancaster County. Th us,  
when f our y oung m en e scaped f rom t he p lantation o f E dward G orsuch i n 
nearby Baltimore County, Mary land, it was only a matter of time before sev-
eral of them found their way to Parker’s  house, where they had good reason to 
believe they would be safe from recapture.

Gorsuch, however, proved to be more resourceful and more daring than 
most slave own ers. With the assistance of in for mants and federal authorities, 
he managed to track his slaves all the way to Parker’s front step. Th e ensuing 
armed confrontation between Parker’s re sis tance fi ghters and Gorsuch’s posse 
might well be called the fi rst pitched battle of the Civil War.P
On November 6, 1849, four slaves— Nelson Ford, Noah Buley, and George and 
Joshua Hammond— escaped from Gorsuch’s plantation under cover of dark-
ness. Th e young men had been for some time stealing grain from their master, 
and they may have run away out of fear of punishment when they realized 
that their pilfering had been discovered. Or perhaps their theft s had been part 
of a longer- standing plan to fi nance an escape— they sold the grain, through 
an intermediary, to a local miller— although that seems less probable. Gorsuch 
was another “good” master who, in fact, had promised freedom to his slaves 
when they reached the age of twenty- six. Th e youn gest of the runaways was 
already n ineteen a nd t he oldest was about t wenty- two, so it seems u nlikely 
that all four would have jeopardized their certain freedom— which lay only a 
few years oἀ — unless they had some compelling reason to fl ee.

It wa s n ot u nusual f or sla ves t o sl ip a way f rom t heir o wn ers wh en t hey 
feared trouble. In the great majority of cases, absent slaves would only hide in 
the nearby woods or in t he slave quarters of a nother local plantation, u ntil 
they  were fi nally spo tted o r r eturned h ome v oluntarily. G orsuch may have 
expected his absent slaves to follow the same pattern, but he soon came to 
believe t hat t hey had fl ed to Pennsylvania. By t he end of November he had 
sent h is s on Di ckinson t o Ha rrisburg, h oping t o en list st ate offi  cials in the 
search for his missing men. Under the Prigg decision, however, the Pennsylvania 
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authorities  were under no obligation to provide any assistance, and Dickin-
son came home disappointed. Gorsuch made a si milar attempt in early 1850, 
but again the Pennsylvania government declined to help him.

In the fall of 1850, the Fugitive Slave Act made it possible for slave own ers 
to bypass local authorities in their search for missing property. Under the new 
law, Gorsuch could apprehend his own slaves, if only he could discover their 
whereabouts. Less than a year later, in late August 1851, Gorsuch received the 
information he had been waiting for, in the form of a handwritten letter from 
an in for mant named William Padgett. According to Padgett, Gorsuch’s slaves 
could be found living in Lancaster County, within two miles of each other. He 
advised Gorsuch to travel immediately by way of Philadelphia, where he could 
assemble a “force of the right kind” with the assistance of a deputy U.S. mar-
shal. Padgett promised to meet Gorsuch in a tavern “at the gap” where he op-
timistically predicted they could perfect a plan to “divide and take them [all] 
within half an hour.”

Padgett had well chosen the meeting location. Th e “Gap” was a region near 
the Mary land border where slave hunters  were known to gather, and the area 
had become the home of the Gap Gang, “a loosely or ga nized band of working- 
class wh ites wh o ter rorized t he b lack co mmunity o f L ancaster C ounty.” 
Padgett, himself a member of the Gap Gang, evidently made a living by spying 
on suspected runaways and then reporting them to their alleged masters. He 
may have later acted as a guide for Gorsuch, but he otherwise left  to others the 
dirty work of actually restraining suspected fugitives.

Upon receiving Padgett’s letter, Gorsuch quickly assembled a slave- hunting 
party of friends and relatives, including his son Dickinson, his el der ly cousin 
Joshua Gorsuch, his nephew Dr. Th omas Pearce, and two neighbors, Nathan 
Nelson and Nicholas Hutchings. Aft er ma king su re t hat h is posse wa s well 
armed, Gorsuch set oἀ  alone for Philadelphia, with plans to meet up with the 
others near the Gap.

On September 9 Gorsuch arrived in Philadelphia, where he found the fed-
eral authorities much more accommodating t han t he Pennsylvania offi  cials 
had ever been. He easily obtained four fugitive slave warrants from Commis-
sioner Edward Ingraham, who was known for his cavalier approach to proof 
in fugitive cases. Th e previous December Ingraham had r elied on a s econd-
hand identifi cation to issue a certifi cate of removal against a black man named 
Adam Gibs on, de spite subst antial te stimony t hat h e had be en bo rn f ree. 
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Gibson wa s d uly cha ined a nd sh ipped t o Ma ry land, wh ere h is p urported 
own er recognized that a mistake had been made. Luckily the slave own er was 
an honest man, who released Gibson and returned him to freedom. Ingra-
ham was not known to have apologized for the error.

Gorsuch a lso s ecured t he a ssistance o f f ederal Dep uty Ma rshal H enry 
Kline. Th us armed with federal warrants, and backed up by federal fi repower, 
Gorsuch was ready to meet the rest of his posse in the Gap. To avoid arousing 
suspicion, Kline and Gorsuch agreed to travel separately by rail to the town of 
Penningtonville, wh ere t hey w ould r endezvous w ith t he r est o f t heir c rew. 
Gorsuch made the trip without incident, but Kline ran into diffi  culty almost 
immediately.

Because h e wa s w ell-known a s “ a p rofessional k idnapper o f t he ba sest 
stamp,” Kline was oft en cl osely watched by a “ Special Secret Committee” of 
black abolitionists i n Philadelphia. Once he was seen huddling with Gor-
such, it was not hard for the committee to fi gure out that Kline had a new as-
signment. Samuel Williams, a committee member and the own er of the Boli-
var Tavern in Philadelphia, was assigned to carry a warning to the fugitives in 
Lancaster County.

As i t ha ppened, K line a nd Wi lliams a rrived a lmost si multaneously a t a 
tavern in Penningtonville, a few hours aft er midnight on September 10. Real-
izing that he had been followed, Kline attempted to throw Williams offt  rack 
by announcing that he was on the trail of  horse thieves. Williams was hardly 
fooled. Hoping that he might be able to abort the deputy’s entire manhunt, he 
told Kline that “your  horse thieves  were  here and gone. You might as well go 
home.” K line d id not get t he message. He wa s either too confi dent or too 
dense (or perhaps too greedy; he was being paid for his work) to realize that 
his mission had been compromised before it could get under way.

In any event, Kline continued on to the Gap Tavern to meet his confeder-
ates, wh ile Wi lliams p roceeded t o C hristiana, wh ere h e beg an t o r aise t he 
alarm. Word of the slave hunters “spread through the vicinity like a fi re in the 
prairies,” reaching Parker’s  house by that aft ernoon.

Parker lived with his wife, Eliza, and their two children, as well as Hannah 
and A lexander Pinckney, E liza’s sister a nd brother- in- law. Th ree other men 
 were a lso at Parker’s on t he night of September 10: t wo of Gorsuch’s slaves, 
who had cha nged t heir na mes t o S amuel Th ompson a nd J oshua K ite, a nd 
Abraham Johnson, who was also a f ugitive from Mary land. Anticipating an 
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attack, t he seven adults sat up late i nto t he n ight wondering when it might 
come. Parker attempted to reassure his friends and family that they needn’t 
worry, but he sent his children, and those of the Pinckneys, to their grand-
mother’s  house for safety.

News of the slave catchers was not l imited to Christiana’s black commu-
nity. Sarah Pownell, Parker’s neighbor and landlady, a lso heard the reports, 
and sh e h urried o ver t o wa rn h im. P ownell k new P arker’s r eputation a s a 
fi ghter but, as a Q uaker, felt compelled to urge him to fl ee to Canada rather 
than take arms. As Douglass later reported,

He replied that if the laws protected colored men as they did white 
men, he too would be n on- resistant and not fi ght, but would ap-
peal to the laws. “But,” he said, “the laws for personal protection 
are not made for us, and we are not bound to obey them. If a fi ght 
occurs, I wa nt the whites to keep away. Th ey have a co untry and 
may obey the laws. But we have no country.”

“But we have no country.” Th e c austic obs ervation wa s Parker’s, but t he 
expression may well have been Douglass’s, as it captured in a few words much 
of h is p hilosophy about t he r elationship be tween A frican- Americans a nd 
the slavery- dominated government. Slaves  were under no obligation to obey 
the laws that had robbed them of their own liberty, Douglass believed, because 
“the morality of free society can have no application to slave society.” Th us,  it 
was no crime at all for a slave to kill in defense of his freedom. Douglass also 
recognized that the rejection of ordinary morality would be d iffi  cult for his 
white supporters to accept or adopt, even those who recognized that the higher 
law superseded the Constitution. Perhaps that is why he made a point of not-
ing Parker’s admonition that his white friends stay away from the impending 
fi ght. Invocations of morality would only get in the way on the battlefi eld.

A d iἀ erent problem would a rise whenever t he st ruggle sh ift ed f rom t he 
battlefi eld to the courtroom, where virtually all of the lawyers  were white and 
trials  were held u nder t he government’s laws. C ould a ny conception of t he 
higher law excuse tactics such as suppressing evidence or using perjured testi-
mony? Runaway slaves  were su rely entitled to l ie w ithout hesitation when 
escaping— as had the Craft s, as had P arker, and as had Do uglass himself in 
his use of false papers— but could the same justifi cation be i nvoked by their 
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white rescuers or their lawyers? Th at question would be presented— sometimes 
implicitly, sometimes as an accusation from the prosecution— in all of the tri-
als held under the Fugitive Slave Act. Douglass, and no doubt Parker, would 
have laughed at the idea that a slave owed any duty of truthfulness to a white 
judge. As we will see, however, the answer was more complicated for even the 
most ardent of the antislavery lawyers.

Parker and his friends  were hardly concerned about moral philosophy on 
the night of September 10, as they steeled themselves for the next morning. 
For them, freedom fi ghting was a matter of survival, not a subject for debate. 
Parker had fearlessly confronted slave hunters across Lancaster County, and 
he was not about to quail before them in his own home.

Marshal Kline, meanwhile, was still trying to collect his troops. Th e strata-
gem of traveling separately turned out to be a fi asco, failing to provide ano-
nymity and making it diffi  cult for the group to assemble at their destination. 
It took the full day of September 10 for the entire party— Kline, Gorsuch, and 
the other Marylanders— to fi nally reconnect at the Gap Tavern. Aft er obtain-
ing the ser vice of a local guide, the slave hunters  were fi nally able to coordi-
nate a n approach to Parker’s i n t he early morning of September 11. By t hat 
time they may have been among the few people in the Christiana area who 
did not realize that an armed confrontation was about to take place.P
Th e posse of seven left  the Gap Tavern an hour or so aft er midnight. Th ei r 
guide led them overland for seven or eight miles until they reached Parker’s 
 house just before sunrise. As the guide departed— if it was indeed Padgett the 
informer, he obviously wanted no part of the trouble to come— a young black 
man stepped out of the  house, a lerted by the t rampling in the surrounding 
fi eld. It took him only an instant to realize what was happening. “O William! 
Kidnappers! Kidnappers!” he shouted as he raced back indoors.

Parker and the others  were still in their sleeping quarters on the second 
fl oor of the stone building, where they had also stockpiled fi rearms and other 
weapons. Kline and Gorsuch barged through the open front door but paused 
at the foot of the narrow staircase. Gorsuch, believing that he had recog-
nized one of h is slaves, began to head up t he stairs but K line temporarily 
restrained him. “I am the deputy Marshal,” shouted Kline, perhaps expect-
ing a quick surrender.
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By t hat t ime P arker had co me t o t he la nding. L ooming o ver t he sla ve 
catchers below, he warned them to go away or risk the consequences. “I told 
him to take another step, and I would break his neck,” Parker later recounted. 
Surprised by the black man’s defi ance, Kline repeated that he was a U.S. mar-
shal, to wh ich Parker replied t hat he “ did not c are for h im nor t he United 
States.” Kline may not yet have realized the gravity of his situation, as he at-
tempted to match Parker’s bravado. “I have heard many a negro talk as big as 
you,” he called up the stairs. “And I have taken him; and I’ll take you.” “You 
have not taken me yet,” said Parker calmly.

Gorsuch insisted that Kline proceed up the stairs but the marshal thought 
better of i t. Instead, he read out t he wa rrants for t he four f ugitives a nd re-
peated his call for surrender. “You see, we are commanded to take you, dead 
or alive; so you may as well give up at once.” Th ere was no response, other 
than the sound of guns being loaded. “Go up, Mr. Kline,” prompted Gorsuch, 
but t he ma rshal would not ma ke a de cisive move. G orsuch g rew i mpatient 
and began to lead the charge himself, only to turn back when a hail of sharp 
objects— fi rst a fi ve- pronged fi sh gig, then an ax— came fl ying at him down 
the stairway.

Gorsuch and Kline retreated but continued their dire warnings to the fugi-
tives. Th en Eliza Parker took matters into her own hands. She went to an attic 
window and blew several loud blasts on a horn as a signal for friends and sup-
porters to come to their aid. Th e slave- hunting party responded with gunfi re, 
but E liza k nelt below t he w indow ledge a nd, behind t he safety of t he stone 
walls, continued to sound her alarm.

Th ere was a momentary standoἀ , as each side attempted to trick the other 
into giving up. Parker came to the second- story window and shouted to the 
slave own er, “Am I your man?” “No,” answered Gorsuch. He then called his 
brother- in- law Alexander Pinckney forward. “Is that your man?” “No,” again 
said the slave own er. Abraham Johnson was called next, “but again Gorsuch 
said he wa s not h is ma n.” At t hat point Parker wa s r unning out of decoys. 
“Th e only plan left  was to call both Pinckney a nd Johnson again; for had I 
called the others, he would have recognized them, for they  were his slaves.”

Kline did not fall for Parker’s ruse, but countered it with one of his own. 
He hastily scribbled a note and handed it to one of his men. “Take it,” he said 
loudly enough to be heard inside the  house, “and bring a hundred men from 
Lancaster.” Th e siege had taken its toll on Alexander and Hannah Pinckney, 
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who suggested to Parker that they might well have to give up in the face of 
superior fi repower. Parker later claimed that he had not been intimidated, but 
he did briefl y negotiate with the posse, asking for and receiving fi ft een min-
utes to consider whether to surrender.

Before t he a llotted t ime co uld ex pire, h owever, r einforcements beg an t o 
arrive— but not for t he slave hunters. In response to E liza Parker’s t rumpet 
call, the members of Parker’s self- defense or ga ni za tion came running across 
the nearby fi elds. Kline and other witnesses would later testify that as many as 
150 blacks came to Parker’s rescue, although likely there  were no more than 
forty or fi ft y. What ever their number, “almost all  were armed, some with pis-
tols, shot guns, or hunting rifl es; others carried corn cutters, scythes, or other 
farm tools that would serve nicely as swords in hand- to- hand combat.”

Th e posse now found itself on the defensive, exposed and surrounded by 
hostile b lacks wh ile t heir q uarry r emained s ecure i n P arker’s st one  house. 
Frustrated and growing frightened, Kline thought he saw a way out of the di-
lemma. In addition to the dozens of blacks, several white men had also come 
to the scene, and the marshal turned to them for assistance. Kline was badly 
mistaken in t hinking t hat t he white men  were potential a llies. In fac t, t hey 
 were sympathetic to the fugitives, although they had not been summoned by 
Eliza’s horn.

Earlier in the morning, a black man named Isaiah Clarkson had observed 
the confrontation at Parker’s  house and set oἀ  to get help. His fi rst stop was a 
store owned by a Quaker named Elijah Lewis. Clarkson told Lewis that kid-
nappers  were attacking Parker’s  house and asked the shop keep er to spread the 
word in order “to see t hat justice was done.” Lewis started toward Parker’s, 
but fi rst he went to Castner Hanway’s mill, where he found the miller eating 
breakfast. “Parker’s  house was surrounded by k idnappers,” he told Hanway, 
who pushed aside his meal and grabbed his hat. Hanway was feeling poorly 
that morning, so he saddled his  horse rather than accompany Lewis on foot. 
Lewis had a t l east o ne m ore st op t o ma ke— at t he h ome o f a b lack fa rmer 
named Jacob Woods— so Hanway was apparently the fi rst local white man to 
arrive at Parker’s that morning. To Hanway’s eventual misfortune, he was 
defi nitely the fi rst one Kline noticed.

As the miller rode up on his sorrel  horse, Kline approached him to enlist 
his assistance in arresting the runaways. Invoking the authority of the Fugi-
tive Slave Act, K line showed Ha nway h is wa rrants a nd dema nded h is help. 
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Hanway declined, and so did Elijah Lewis, who joined the two men midway 
in their conversation. K line and other posse members would later elaborate 
on this encounter, testifying that Hanway had angrily rejected the marshal’s 
plea for help and had encouraged the deadly violence that followed. Th e testi-
mony may have been embellished but there is no doubt that both Hanway and 
Lewis rebuἀ ed Kline’s lawful command that they “aid and assist in the prompt 
and effi  cient execution of this law.” Nor is there any doubt that the discussion 
was heated, a s both men ad monished K line t hat “t he colored pe ople had a 
right to defend themselves,” with Lewis adding that the posse had better “clear 
out, otherwise there would be blood spilt.”

While K line and t he t wo white men  were arguing, Gorsuch remained at 
his post on Parker’s front step, oblivious to the mounting danger all around 
him. Dozens of armed black men kept arriving, and they became increasingly 
aggressive and hostile— a development that several witnesses would blame on 
incitement f rom Ha nway— such t hat t he p rospect o f a suc cessful a rrest, o r 
even a s afe retreat, wa s g rowing d immer by t he moment. K line apparently 
saw the situation far more clearly than the intransigent slave own er, and he 
called for Gorsuch to withdraw. “Your property is secured to you, provided 
this man is worth it,” he assured Gorsuch, explaining that Hanway’s refusal to 
help had made t he miller l iable for t he slaves’ va lue u nder t he terms of t he 
Fugitive Slave Act. Th e agitated Gorsuch was not persuaded. “I will have my 
property, or die in the attempt,” he exclaimed.

At that moment, one of Gorsuch’s slaves defi antly emerged from the  house. 
“Old man, you had better go home to Mary land,” he said. “No,” retorted Gor-
such, “you had better give up and come home with me.” Th at would never 
happen. Th e runaway slave clubbed his master with a p istol, beating him to 
the ground. As Gorsuch attempted to draw his own gun, the slave fi red one 
shot and then another, again knocking the old man oἀ  his feet. Gorsuch gamely 
struggled to rise, but then the nearby crowd of black men surged toward him. 
Shouting l oudly, t hey st ruck G orsuch w ith cl ubs a nd co rn- cutters u ntil h e 
was senseless. Finally, according to Parker, “the women put an end to him.” 
Southern newspapers would later report that Gorsuch’s body had been muti-
lated, but t here was no such e vidence in t he subsequent coroner’s report or 
inquest.

Gun in hand, young Dickinson Gorsuch attempted to come to the aid of 
his beleaguered father, only to be m et by t wo blasts f rom A lexander Pinck-
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ney’s sh otgun. Wi th b lood g ushing f rom h is m outh, Di ckinson st aggered 
about one hundred yards and fell unconscious at the base of an old oak tree. 
Remarkably, Dickinson survived t he shooting, a lthough he had be en hit by 
eighty scattershot in his arms, thigh, and chest. Most of the pellets  were later 
removed by surgeons, although some remained in his body for the rest of his 
life. When he was prepared for burial in 1882, his torso was still “pitted like a 
sponge” with the marks of the re sis tance at Christiana.

Badly o utnumbered a nd o utgunned, t he r emaining m embers o f K line’s 
posse turned and ran, but they did not all escape injury. Nathan Nelson and 
Nicholas Hutchings got away unharmed, but Dr. Pearce was hit four or fi ve 
times by shotgun balls and bullets, and Joshua Gorsuch was beaten severely 
about the head by everyone “that could get a lick at me.” Deputy Kline also 
ran for cover. He would later testify that he had attempted to hold the ground 
until some time aft er Edward Gorsuch was k illed, but most other witnesses 
said that he fl ed much sooner, refusing to stand by Gorsuch and leaving him 
to his fate.

Lewis and Hanway had wa rned that blood would be spilled, but they had 
no interest in staying around to assess the accuracy of their prediction. Both 
men headed for safety as soon as the fi ring began, Lewis on foot across a fi eld 
and Hanway on  horse back down a long lane that led away from the Parker 
 house. At one point Th omas Pearce and Joshua Gorsuch caught up with Han-
way in the lane. For a wh ile, both men  were able to use Hanway’s  horse as a 
partial sh ield— Pearce would later ad mit t hat t he ma neuver probably s aved 
his life— but the miller eventually galloped ahead of them. Pearce ducked oἀ  
the road and managed to hide in a fi eld, but Joshua Gorsuch was overtaken 
and beaten again.

In t ime, t he f ury of t he r iot subsided, which i s probably t he only reason 
that Joshua Gorsuch and Th omas Pearce survived. Parker wrote that his men 
kept fi ring until their guns “got bent and out of order,” but it is also probable 
that they simply became weary of killing and concerned about arranging their 
escape. With one slave own er dead and another who appeared to be mortally 
wounded, there was not much time before the law would descend on Christi-
ana, making it unsafe for even the most steadfast fugitive to remain.

Realizing that they  were in great danger, the Parker and Pinckney families 
abandoned their home within hours of the riot. By n ightfall William Parker 
and Alexander Pinckney  were already on their way to Canada. Th ei r escape 
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was su rprisingly e asy, g iven t he n otoriety o f t he c rime. Wi thin t wo d ays 
they  were in Rochester, New York, at the home of Frederick Douglass, who 
received them warmly and introduced them to other members of the aboli-
tionist community.

Douglass interviewed Parker at some length, later reporting the story un-
der the title “Freedom’s Battle.” Not a trace of his earlier commitment to non-
violence remained in Douglass’s account. “Th e only way to make the Fugitive 
Slave Law a de ad letter,” he wrote, “ is to make a ha lf a d ozen or more dead 
kidnappers.” Parker and Pinckney  were heroes to Douglass— they had “al-
ready tasted blood”— but it was not safe for t hem to stay long in his  house. 
“Th ey  were not only fugitives from slavery but charged with murder, and of-
fi cers  were in pursuit of them,” he recalled. “Th e hours they spent at my  house 
 were t herefore hours of anxiety.” Douglass hurriedly made p reparations for 
his guests to travel across Lake Ontario to Toronto. When Douglass person-
ally escorted them to the boat he had arranged, Parker handed him, as a “me-
mento of the battle for Liberty,” a p istol that he had t aken from the dy ing 
Edward Gorsuch.

Eliza Parker and Hannah Pinckney had i nitially stayed behind with their 
children, but t hey too, a ft er some harrowing t imes, reached Canada, where 
they  were re united with their husbands. Th e other central fi gures in the re sis-
tance also managed to escape— none of the Gorsuch slaves was ever captured, 
nor wa s a nyone e ver spe cifi cally identifi ed a nd cha rged w ith sh ooting E d-
ward Gorsuch or wounding the others— but that did not prevent the authori-
ties from engaging in a massive roundup.

News of the so- called Christiana Riot had spread quickly, fi rst in Lancaster 
County and then across the nation. A local posse was assembled by the end 
of the day, soon supplemented by “gangs of armed ruffi  ans” from Mary land, 
to hunt down the perpetrators and suspected perpetrators. By t he following 
morning, “a strong force” of about forty- fi ve U.S. Marines had arrived, as well 
as a co ntingent o f Philadelphia po lice, bo th o f wh ich j oined t he numerous 
county constables and deputy sheriἀ s who  were already in action. Th e follow-
ing search paid little heed to such niceties as constitutional rights or actual 
evidence of guilt. Th e result was a “reign of terror” in which blacks  were ar-
rested indiscriminately and virtually “hunted like partridges.”

From the beginning, there was an argument between state and federal law 
enforcement authorities. Th e U.S. Attorney and the federal marshal believed 
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that they should have been in charge of the manhunt, while the local district 
attorney cla imed t hat t he crimes fell under Pennsylvania’s jurisdiction. Th e 
controversy was temporarily “adjusted by an agreement that each party should 
make its own arrests,” but it would resurface as soon as formal court proceed-
ings  were initiated, with Mary land also joining the quarrel. Once again the 
actions of escaped slaves had triggered a dispute among states and the federal 
government— exactly the sort of confl ict that the Compromise of 1850 was in-
tended to prevent.
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b 5 B

A TRAITOROUS COMBINATION

L
egal p roceedings i n t he C hristiana c ase beg an a lmost i mmediately, b ut 
their course was at fi rst confused and uneven. Th ere  were competing state 
and federal preliminary hearings, and the ultimate nature of the charges— 

would it be a P ennsylvania murder case or a f ederal t reason prosecution?— 
remained in some doubt for several weeks.

Within a day of the riot, U.S. Deputy Marshal Henry Kline met with state 
prosecutors from Lancaster County and swore out murder warrants for fi ve 
white men and more than a dozen blacks. Without waiting to be arrested, Han-
way and Lewis promptly turned themselves in at Zercher’s Hotel in Christi-
ana, which had been set up as a temporary court house. Unfortunately, Kline 
was present at the time, and he took the opportunity to assault the two defen-
dants. “You white- livered scoundrels,” he shouted. “When I plead for my life 
like a dog and begged you not to let the blacks fi re upon us, you turned round 
and told them to do so.” Th at was the fi rst intimation that Lewis and Hanway 
would be cha rged with directly inciting Gorsuch’s murder, and it was deliv-
ered with such f orce that Alderman J. Franklin Reigart, who was to preside 
over a p reliminary hearing, felt compelled to defend the prisoners. He took 
Kline by the shoulder and ordered him to “say nothing to produce a d istur-
bance.” Th e marshal, however, continued to confront the defendants and later 
tussled with a guard who attempted to intervene. In the end, Kline was ejected 
from the room.

Federal C ommissioner E dward I ngraham a rrived t he following d ay a nd 
began taking testimony as well. Kline testifi ed at the hearing, as did a young 
black man named George Washington Harvey Scott. Kline identifi ed a num-
ber of men as present at the riot, and provided a relatively equivocal account 
of Hanway’s involvement. He did not repeat the previous day’s accusation that 
Hanway had called upon the blacks to fi re at the slave catchers, but instead 
said only that Hanway had de clared that the “negroes had a r ight to defend 
themselves.” As to Kline’s demand for assistance under the Fugitive Slave Act, 
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Hanway had replied that “he did not care for any act of Congress, or anything 
 else.”

Scott’s te stimony wa s l ess ob lique, a t l east w ith r egard t o t he oἀ ense of 
murder. He testifi ed that he had gone to the scene at the urging of two colored 
men, John Morgan and Henry Simms, whom he later saw killing Gorsuch— 
Simms by shooting and Morgan by striking him with a corn cutter. He also 
identifi ed Hanway as present and attempted to implicate him as a conspirator 
by testifying that the mob had gathered “to resist all slaveholders.” At the close 
of the day, Scott was “committed as a witness,” meaning that he would be held 
in custody to secure his presence at trial, even though he had not been charged 
with an oἀ ense.

Th e def endants, t oo,  were h eld i n p rison a s t he c ase co ntinued t o t ake 
shape. Ingraham heard additional testimony for several days until September 
16, wh en a ll p roceedings  were su spended. Th e ostensib le r eason wa s t hat 
Kline, a key witness no matter how the cases  were brought, was unavailable, 
but in fact the hiatus was necessary to give the federal government an oppor-
tunity “to prepare and coordinate treason charges against the prisoners.”

It had not been immediately obvious that the Christiana riot would lead to a 
federal pr osecution. Th e most s erious c rime had be en t he k illing o f E dward 
Gorsuch, and murder fell exclusively under Pennsylvania’s jurisdiction. Violat-
ing the Fugitive Slave Act was a federal oἀ ense, but it carried a maximum pen-
alty of only six months imprisonment and a $1,000 fi ne. Th at was hardly likely 
to satisfy an outraged southern public, which demanded blood for blood. Under 
federal law, however, t he only available capital oἀ ense was t reason— a charge 
particularly diffi  cult to prove under the requirements of the Constitution.

On September 16 Mary land Governor Louis Lowe wrote a l etter to Presi-
dent Fillmore demanding federal action. Receiving no immediate reply, Lowe 
published an open letter to the president urging that the Christiana rioters be 
prosecuted for treason. Lowe’s demand for federal involvement was motivated 
at least in part by his mistrust of Pennsylvania Governor William Johnston, 
who had opposed the Compromise of 1850 and the Fugitive Slave Act. Com-
pounding matters, Johnston had been inexplicably sluggish in responding to 
the riot. He made no public statement for three days, and then he seemed to 
minimize the entire aἀ air. It took Johnston nearly a week to issue a statement 
of regret and oἀ er a $1,000 r eward for the apprehension of the murderers, but 
by that time “the po liti cal damage was done.” Johnston had marked himself 
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as r eluctant t o en force t he F ugitive Sla ve A ct a nd “ soft ” o n b lacks a nd 
abolitionists.

It is likely, however, that Mary land’s Lowe would have called for federal 
intervention even if Pennsylvania’s Johnston had been a proslavery zealot. 
Enforcement of the Fugitive Slave Act was a fundamental aspect of the Com-
promise o f 1850, a nd f ederal i naction w ould be s een a s a sig nal t hat t he 
 Union- saving concordat had fa iled. Could t he federal government be r elied 
upon to protect t he r ights— and i ndeed t he l ives— of s outhern slaveholders 
who had in good faith complied with every element of the law? If not, the Fu-
gitive Slave Act was little more than an empty promise.

Lowe wa s n ot a s ecessionist, b ut h e w ell u nderstood t he po tential co nse-
quences of a federal default in the Christiana matter. “I do not know of a single 
incident that has occurred since the passage of the Compromise mea sures,” he 
said, “which tends more to weaken the bonds of  Union.” Calling upon President 
Fillmore to impose the “most prompt, thorough, and severe retribution upon 
the murderous treason,” Lowe cautioned that the citizens of Mary land “would 
not remain one day” in the  Union if it turned out that the federal government 
was “inadequate” to the task of ensuring the safe recapture of fugitive slaves.

Th e Fillmore administration did not need much convincing. Having shep-
herded t he compromise t hrough C ongress only a y ear e arlier, t he president 
understood that a show of strength would be necessary to demonstrate that the 
Fugitive Slave Act could not be violated with impunity. Although the Act had 
in fact been implemented rather eἀ ectively during the previous year, several 
high- profi le “rescues,” most notably in Boston, had created the impression that 
it might become unenforceable, thus adding to the pressure to take the stron-
gest possible steps against anyone connected to the Christiana outrage.

Th e po liti cal case for a t reason prosecution relied on a si mple syllogism. 
Enforcement of the Fugitive Slave Act was essential to the unity of the nation. 
Opposition t o t he st atute t herefore t hreatened t he i ntegrity o f t he  Union. 
Consequently, or ga nized re sis tance to the Fugitive Slave Act was treasonous. 
Numerous po liti cal leaders had presented versions of that argument on both 
sides of the Mason- Dixon Line, but none more vigorously than Secretary of 
State Daniel Webster. In a s eries of speeches delivered in May 1851, Webster 
argued repeatedly that slave rescues and other re sis tance to the Act amounted 
to treason and that encouraging re sis tance, even in the name of conscience or 
higher law, was criminal as well. He castigated abolitionism as a “whirlwind 
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of fanat i cism,” and he denounced abolitionists as traitors to the Constitution. 
Physical re sis tance to the Fugitive Slave Act was “treason, and nothing  else,” 
as was even vocal opposition:

But they meet and pass resolutions; they resolve that the law is op-
pressive, unjust, and should not be executed at any rate, or under 
any circumstances. . . .  Th ese proceedings, I say it upon my profes-
sional reputation, are distinctly treasonable. Resolutions passed in 
Ohio, certain resolutions in New York, and in the conventions held 
in Boston, are distinctly treasonable.

Legally, however, there was more to treason than contempt for the Con-
stitution or disobedience to the law. Treason is the only crime specifi cally 
defi ned in the Constitution and it is strictly limited to “levying war” against 
the United States or adhering to its enemies. Even the most violent re sis tance 
to t he Fugitive Slave Act could not be cha racterized a s ad hering to t he na-
tion’s enemies, but the concept of “levying war” had been given a broad scope 
in the early nineteenth century. According to the leading antebellum treatise 
on American criminal law, it was treasonous for any “body of men” to forcibly 
“resist or oppose the execution of any statute of the United States.” In other 
words, simply violating a statute in any one instance was an ordinary crime, 
but attempting to nullify t he law— by rendering i t i n eἀ ec tive i n a ll c ases— 
amounted to levying war. As Webster explained it,

If men get together, and combine together, and resolve t hat t hey 
will oppose a law of the Government, not in any one case, but in all 
cases . . .  and c arry t hat purpose i nto e ἀ ect . . .  either by force of 
arms or force of numbers, that, sir, is treason. . . .  When this pur-
pose is proclaimed, and it is proclaimed that it will be carried out 
in a ll c ases, a nd i s c arried i nto e ἀ ect, by force of arms or num-
bers . . .  that constitutes a case of levying war against the  Union.

Nonetheless, a treason prosecution was not a step to be taken lightly. Ear-
lier t hat year Webster had ba lked at bringing t reason charges following t he 
rescue of a slave named Shadrach Minkins from a Boston court house. Despite 
the rescuers’ “fl agitious oἀ ense,” Webster had d irected that they be cha rged 
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only with violating the Fugitive Slave Act, a de cision that he later attributed 
solely to  t he a dministration’s le nient for bearance. Th e Christiana c ase wa s 
more serious— no one had be en k illed in the Minkins rescue— and besides, 
the prosecutions in Boston obviously had not deterred re sis tance in Pennsyl-
vania. In many ways, therefore, the Christiana case presented Webster with 
just the opportunity he wanted.

As early as September 16, John W. Ashmead, the U.S. Attorney for Eastern 
Pennsylvania, had been requested by his superiors “to ascertain whether the 
facts would make out the crime of treason.” Shortly aft erward Ashmead met 
with Pr esident F illmore a nd h is c abinet— including Webster a nd A ttorney 
General John Crittenden— and received instructions to seek treason indict-
ments. Many de cades later Ashmead’s son would claim that the treason case 
had been forced upon his father, but at the time of the prosecution there was 
no evident dissent on the government side. All of the prosecutors— and all of 
the po liti cal fi gures behind them— seemed unanimous and enthusiastic about 
the scope of the case. Th e Fillmore administration’s credibility depended on 
bringing a f ederal i ndictment, r ather t han def erring t o P ennsylvania, a nd 
treason was the only oἀ ense available that carried a pena lty adequate to the 
crime of murder. P
When the preliminary hearing resumed in Lancaster on September 23, there 
was little reason to doubt that the defendants would be charged with treason 
against the United States. Th e prosecutors recalled Kline to the stand so that 
the marshal could expand on his earlier story by providing additional details 
essential to the treason charge. Th is t ime K line was far more specifi c about 
Hanway’s role in encouraging the violence:

Hanway walked his  horse up to where the crowd of negroes  were, 
and he spoke something low to them, and they gave one shout— he 
walked his  horse about twenty or thirty yards and looked towards 
them, and they fi red up where Mr. Gorsuch was . . .  it was at Mr. 
Gorsuch and his son— by that came another party and they fi red.

Kline’s intention was to tie Hanway more closely to the shootings by accus-
ing him of conspiring with “twenty or thirty blacks” immediately before the 
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gunfi re b egan. Th is cha racterization w ould be elabo rated i n t he f ollowing 
trial, u ntil it was made t o seem t hat Ha nway had ac tually g iven a sig nal to 
commence fi ring. Kline also added the names of several black men whom he 
claimed had been at the scene with weapons, although he did not explain how 
he was able to identify them. Perhaps to fi ll this obvious gap, George Wash-
ington Ha rvey S cott wa s r ecalled t o co nfi rm t he pa rticipation o f t he m en 
named by Kline.

Dr. Th omas Pearce, the nephew of Edward Gorsuch and a member of the 
slave- hunting party, was also called to support Kline’s testimony by directly 
implicating Ha nway i n t he v iolence. A ccording t o P earce, t he fi ghters in 
William Parker’s  house had been on the verge of surrendering until they saw 
Hanway  ride up on his sorrel  horse. At the moment of the white man’s arrival, 
however, the blacks began to cheer and shout, renewing the re sis tance that led 
directly to G orsuch’s de ath. P earce’s ac count su pported t he p rosecution 
claim that white abolitionists  were the true leaders of the black rebellion and 
thus collaborators in a traitorous conspiracy.

Several other important witnesses  were heard for the fi rst time at this hear-
ing, p roviding e vidence— essential t o a t reason cha rge— that t he r e sis tance 
had been planned in advance. A white man named Henry Young testifi ed to a 
conversation between two black men and Dr. Augustus Cain that occurred on 
the eve ning before the riot. Th e black men— Josephus Washington and John 
Clark— had informed Dr. Cain that “kidnappers and the Marshal  were com-
ing up, and they must be p repared to meet the Marshal, and also notify the 
[fugitives].” Washington and Clark  were then “committed as witnesses,” 
both black men having apparently agreed to testify for the prosecution, just as 
Scott had been earlier.

Th e defendants  were represented by formidable counsel at t he reconvened 
preliminary hearing in  La ncaster. Th addeus Stevens, U.S. congressman a nd 
fi ery abolitionist, l ed t he defense te am i n presenting a su rprisingly ex tensive 
case. As would be ex pected, Stevens vigorously cross- examined Kline and the 
other prosecution witnesses, but he a lso presented a s eries of witnesses of his 
own, which was an unusual maneuver for the defense at a preliminary hearing.

Stevens’s approach to Kline was scornful, challenging the marshal’s claim 
that he had j oined the battle and had w itnessed Gorsuch’s death. Hadn’t he 
run when the shooting started? Stevens asked. “When I saw the negroes point-
ing their guns at me I got over the fence into the cornfi eld,” Kline was forced 
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to ad mit. Stevens a lso pressed h im on his impressive ability to identify so 
many black men by name, none of whom he had ever known before.

Kline’s imprecision made Scott’s testimony even more important regard-
ing identifi cation of the black defendants, many of whom had been arrested 
at random and had been linked to the riot only by the black in for mant. Ste-
vens called alibi witnesses for several of the black defendants, including Henry 
Simms a nd John Morgan, wh om S cott had i dentifi ed a s G orsuch’s k illers. 
Most su rprisingly, S tevens a lso c alled four w itnesses who s wore t hat S cott 
could not possibly have been at Parker’s  house when the riot occurred at dawn 
on September 11. Scott l ived with a b lacksmith named John Carr, who was 
also his employer. Carr and three members of his family testifi ed that Scott 
had been securely “ buttoned” into h is room on t he n ight of September 10, 
and that he was st ill there the next day at breakfast t ime when Carr undid 
the lock. Scott had worked with Carr throughout that morning, they claimed, 
making it impossible for him to have traveled the six miles to and from the 
Parker  house.

Stevens took a cha nce by revealing so much of h is case at a p reliminary 
hearing. Other lawyers might have held back t heir witnesses for trial, rather 
than give the prosecutors a preview of the defense strategy and an opportu-
nity to adapt t heir own case i n adva nce. Stevens pressed forward, however, 
because he sensed an opportunity to cripple the government’s case right at the 
outset. With all of his clients detained in Philadelphia’s Moyamensing Prison, 
which was notorious for its austere and unsanitary conditions, Stevens gam-
bled that his frontal assault might be able to get some of the charges dismissed 
before trial.

And there  were surely po liti cal considerations as well. Th e public outrage 
following Gorsuch’s murder had hardly begun to fade by the time of the hear-
ing. Much of the immediate anger was directed at Castner Hanway and Elijah 
Lewis— there had even been talk of lynching the presumed abolitionist lead-
ers o f t he r iot— but L ancaster C ounty’s b lack po pulation a lso continued t o 
suἀ er co nsiderable i nsecurity. On e l ocal n ewspaper i nveighed a gainst “t he 
white and black murderers,” while another pointedly blamed the white pris-
oners for having “urged the blacks to this horrid mea sure.” By exposing the 
weaknesses in the government’s case, Stevens probably hoped to create a shift  
in public opinion, blunting some of the hostility that had been indiscriminately 
directed against both his movement and his clients.
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Stevens argued that the evidence against the defendants was far from ade-
quate and that it rested almost entirely on the shaky credibility of Kline and 
Scott, both of whom had been contradicted by other witnesses. Th e crimes 
alleged against Hanway and Lewis  were “a bold perfi dy of the creature Kline,” 
who had “perjured himself in the course of the investigation in more than a 
dozen instances.” And Scott had committed even more “wicked perjury” by 
falsely cla iming t hat he had be en at t he scene. Upon showing t hese fac ts, 
Stevens said, “Nothing [was] left  to implicate any of the accused but the un-
doubted per jury o f K line a nd S cott. Th e p roof o f t he abs ence o f t he o ther 
prisoners [was] equally conclusive.”

Most notable  were the arguments that Stevens did not raise. Militant aboli-
tionist as he was, there was not a trace of militancy in the pre sen ta tion of his 
case. He a llowed from the start that “a great crime— the crime of murder— 
had be en committed i n t his county,” ma king no a ttempt t o a rgue t hat t he 
killing of Gorsuch had been in any way justifi ed. And he did not stop there, 
but r ather adde d t hat “a c itizen f rom Ma ry land had be en murdered by h is 
own slaves, in the unlawful attempt to secure their freedom.”

Th us, Stevens appeared to accept not only the constitutionality of the Fugi-
tive Slave Act, but also the legitimacy of slavery itself, conceding as he did that 
it was unlawful for slaves to seek freedom. By declining to attack, or even ques-
tion, the institution of slavery, Stevens put himself at odds with other leading 
abolitionists, most of whom agreed with Frederick Douglass that the Christi-
ana re sis tance had been not only justifi ed but also heroic. Ohio Congressman 
Joshua Giddings, for example, openly rejoiced that the fugitives had “stood up 
manfully in defense of their God- given rights and shot down the miscreants, 
who had come with the desperate purpose of taking them again to the land of 
slavery.” But even though Stevens was himself deeply opposed to slavery, the 
lawyer determined that his clients would only be hurt if he invoked the higher 
law on their behalf. Despite his “unchangeable hostility to slavery in every form 
in every place,” all of the defendants would be far better oἀ , Stevens reckoned, 
if he defended them strictly on the facts of the case.

Stevens’s t actic wa s sound, but i t d id not work at t he preliminary hearing 
stage. While the court did dismiss charges against a few of the prisoners, nearly 
all of them  were remanded to a grand jury to face the charge of treason.

Th e grand jury convened in Philadelphia on September 27, 1851, with Fed-
eral District Court Judge John Kane presiding. A former district attorney and 
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attorney general of Pennsylvania, Kane was a fi rm supporter of the Fugitive 
Slave Act. Just a year earlier he had warned a grand jury that the country had 
been “convulsed in its length and breadth” by “fanatics of civil discord” who 
“inveighed against obedience to [the fugitive] statute, obstructing offi  cers 
of the law, and deeds of violent re sis tance against them.” Kane’s well- known 
views “did not aἀ ord a very encouraging outlook for those who  were about to 
be tried before him,” and the judge proceeded to remove any question about 
his s ympathies wh en h e del ivered h is i nstructions t o t he C hristiana g rand 
jury.

Aft er fi rst i nforming t he jurors o f t he a lleged fac ts, Judge K ane broadly 
defi ned t he c rime of t reason, ex plaining t hat i t i ncluded “any combination 
forcibly to prevent or oppose the execution or enforcement of a provision of 
the Constitution or of a public Statute, if accompanied or followed by an act of 
forcible opposition.” Moreover, he continued, it  was “not necessary to prove 
that the individual accused was a d irect, personal actor in the violence,” but 
only that he was present “counselling [sic] or countenancing it.”

Kane’s charge was aimed nearly as much at the abolitionist movement as it 
was at any of the individual defendants. “For some months past,” he pointed 
out, it was alleged that “gatherings of people . . .  have been held from time to 
time in the vicinity of the place of the recent outbreak, at which exhortations 
 were made and pledges interchanged to hold the law for the recovery of fugi-
tive slaves a s of no va lidity, a nd to def y i ts execution.” According to K ane, 
proof of conspiracy could be found “in the declared purposes of the individ-
ual party before the actual outbreak,” and it could even be der ived from the 
“proceedings of meetings” he either had taken part in or had somehow made 
eἀ ective. Th at was an expansive interpretation of the criminal law, but one of 
the defense lawyers would later agree t hat “ if t he c ircumstances mentioned 
had taken place, the Judge was correct in saying the highest crime known to 
the laws of the United States had been committed at Christiana.”

Th e court concluded with a r ebuke to abolitionists everywhere, threaten-
ing that they could be held accountable for preaching allegiance to higher law. 
In words that might just as easily have been written by Daniel Webster, Kane 
warned:

If it has been thought safe to counsel and instigate others to acts of 
forcible oppugnation to the provisions of a statute,— to infl ame the 
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minds of the ignorant by appeals to passion, and denunciations of 
the law as oppressive, unjust, revolting to the conscience, and not 
binding on the actions of men,— to represent the Constitution of 
the land as a compact of iniquity, which it  were meritorious to vio-
late or subvert,— the mistake has been a grievous one.

He then instructed the grand jurors to indict any men “who, under what-
ever mask of conscience or of peace, have labored to incite others to treason-
ous violence.”

P
It did not take long for the jurors to reach the expected decision. On October 6 
the grand jury began issuing “true bills,” ultimately indicting fi ve white men 
and thirty- six blacks (nine of whom, including William Parker and the Gor-
such slaves, had never been arrested and  were to be tried in absentia) for the 
crime of treason.

Th e fi ve- count indictment accused the defendants of forming a “traitorous 
combination to oppose, resist, and prevent the execution” of the Fugitive Slave 
Act “by means of force and intimidation.” In the fl orid and repetitive legalese 
of t he n ineteenth century, it a lleged t hat “upwards of one hundred persons 
had assembled with guns, swords, and other warlike weapons” with the intent 
to “levy war” against the United States. Th e defendants  were charged with as-
saulting Henry Kline, a federal marshal, and with preventing him from exe-
cuting la wful wa rrants a gainst m en “ who had be en l egally cha rged . . .  as 
being persons held to ser vice or labor in the State of Mary land, and owing 
such ser vice or labor to a certain Edward Gorsuch.” While only some of the 
defendants did “liberate and take out of [Kline’s] custody . . .  persons held to 
ser vice or labor,” the indictment charged that all participated in a conspiracy 
that “maliciously and traitorously did meet, conspire, consult, and agree among 
themselves, further to oppose, resist and prevent, by means of force and in-
timidation, the execution of the said laws.”

Perhaps most ominously, the indictment concluded that defendants and un-
known others had “prepared, composed, published, and dispersed divers books 
[sic], pamphlets, letters, declarations, resolutions, addresses, papers and writings 
[containing] incitement, e ncouragement, a nd e xhortations, t o m ove, induce, 
and persuade” fugitives to resist the law. Th at language was broad enough to 
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cover almost anyone who had ever attended an abolitionist meeting or who had 
spoken out against the Fugitive Slave Act.

Stevens’s approach had been to depoliticize the case, treating the riot as he 
would any other hom i cide. Th e only question, he had a rgued at the prelimi-
nary hearing, was “who are the guilty parties?” As the indictment showed, 
however, the prosecutors viewed the case far diἀ erently. To them, the po liti cal 
implications of the riot far outweighed any questions of individual responsibil-
ity. Th eir goal was not really to identify Gorsuch’s killers— his death was not 
even mentioned in the indictment— but rather to demonstrate the perils of 
opposing the arrest of fugitive slaves, in either word or deed. Th us, the sweep-
ing allegations in the indictment  were framed to cover not only the re sis tance 
fi ghters and their active supporters, but also many vocal critics of the Fugitive 
Slave A ct. A suc cessful p rosecution t herefore t hreatened t o c riminalize— as 
treason, no less— the publication of books, pamphlets, resolutions, and writ-
ings that encouraged slaves to escape or exhorted fugitives to resist recapture.

Plea bargaining was unknown in 1851, so every treason case was an all- or- 
nothing proposition leading either to an acquittal or t he death pena lty. Be-
cause the Christiana prosecution was “po liti cally motivated, however, it was 
not absolutely necessary for the government to win.” Simply securing the in-
dictments a nd pursuing t he c ase wa s enough to e stablish Fillmore’s settled 
determination to en force t he law, w ith t he adde d benefi t of intimidating 
the more militant elements in the abolitionist movement. Both Webster and 
Crittenden counseled t he president “t hat e ven i f a co nviction  were not ob -
tained, the eἀ ect of the trial would be salutary in checking Northern opposi-
tion to the enforcement of the Fugitive Slave Act.” Th at was more than wish-
ful thinking. While devotion to the higher law had inspired many abolitionists 
to shelter runaways or to openly violate the fugitive law, it would be a far more 
daunting matter to face a possible death penalty. U.S. Attorney John Ashmead 
made precisely that point in his correspondence with Fillmore, inviting the 
president to “look to the overt act alleged” in comparison to the abolitionist 
“pamphlets and resolutions” that had been circulated in opposition to the fu-
gitive law. “If you will examine the last overt act in the Indictment, that which 
respects speeches a nd pa mphlets,” he w rote to h is superiors, “you w ill per-
ceive it may alarm some of the persons who are travelling through the coun-
try preaching treason.”

Although the treason charges  were extreme, they  were not unsustainable. 
Several e arlier co urts had co nvicted def endants o f l evying wa r a gainst t he 
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United States based solely on their forcible re sis tance to a pa r tic u lar statute. 
Th e prominent legal scholar Francis Wharton— at the time the nation’s lead-
ing authority on criminal law— had advised Ashmead that those pre ce dents 
could be applied to the Christiana case, which clearly placed the actual par-
ticipants i n t he r iot (even t he pa ssive o nes, such a s Ha nway a nd L ewis) i n 
considerable jeopardy. Th ere  were no similar treason pre ce dents for merely 
encouraging violations of the law through writing or speaking, but never be-
fore had a slave own er been killed while attempting to execute a federal war-
rant. Moreover, t here had i ndeed been numerous public calls to nullify t he 
new Fugitive Slave Act through forcible re sis tance, which virtually dared the 
government to respond with its heaviest legal artillery. If ever a co urt was 
going to accept an expansive theory of treason culpability, the Christiana riot 
would likely provide the case.

Th ere  were two groups of defendants in the Christiana case. In theory, 
most of the black defendants could be directly tied to the violence by eyewit-
ness testimony (although in fact, many had been arrested without cause and 
had no connection to the riot), while the white defendants could only be ac-
cused of encouraging or inciting the re sis tance. For both groups, the govern-
ment could obtain t reason convictions only by proving t hat t he defendants 
had intended to prevent all enforcement of the Fugitive Slave Act, as opposed 
to simply rescuing several slaves from slave catchers. And for the white defen-
dants t here wa s a n add itional cha llenge— establishing a l ink be tween a nti-
slavery adv ocacy a nd t he v iolence t hat f ollowed— that co uld be m et o nly 
through ex ceptional p roscecution la wyering i n e very p hase o f t he p ro cess, 
from investigation through trial.

Th e b readth o f t he t reason i ndictment p resented t he p rosecutors w ith a 
series of diffi  cult problems, although they certainly had suffi  cient manpower 
to address them. Th ere  were seven lawyers on the government side. U.S. At-
torney John Ashmead was assisted by his cousin George Ashmead, as well as 
R. M. Lee, the Philadelphia city recorder, and James Ludlow, a P hiladelphia 
attorney. In addition, the State of Mary land engaged three attorneys to par-
ticipate in the trial: State Attorney General Robert Brent, Pennsylvania Sena-
tor James Cooper, and Baltimore District Attorney Z. Collins Lee.

With all of that talent available, it should have been possible for the prose-
cution to divide the work at hand and apportion tasks to present the strongest 
possible u nifi ed c ase. As  i t t urned out, however, t he prosecution t eam wa s 
riven by dissent and professional jealousies that made cooperation diffi  cult if 
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not impossible. Th e result was a deeply fl awed case, characterized by a series 
of miscues and blunders that Th addeus Stevens and his colleagues  were ready 
and eager to exploit. P
John Ashmead, the U.S. attorney for the Eastern District of Pennsylvania, was 
a seasoned prosecutor who was proud of his work. As one of the chief fed-
eral law enforcement offi  cers in the area, he had wasted little time respond-
ing to the Christiana Riot. Arriving at the scene the following Saturday, Ash-
mead directed a company of U.S. Marines and federal marshal’s police, who 
promptly began rounding up suspects. Ashmead’s warrantless investigation 
may have lacked prudence and accuracy, but that was more than counterbal-
anced b y i ts a rbitrary a ggression a nd s weeping ex tent. Th e f ederal f orces 
“went from  house to  house,” making some good- faith arrests but also seizing 
“by  wholesale, men who aft erwards  were found to have been miles from the 
scene of action.”

Given his offi  cial position and evident zeal, Ashmead had every reason to 
expect t hat he would lead t he prosecution of t he C hristiana r ioters, a nd at 
fi rst it did seem that he would be strongly supported by his superiors in Wash-
ington, D.C. He was authorized to hire additional counsel and to incur “ex-
traordinary expenses” for the “management of these important cases.” Soon, 
however, Ashmead’s control over the case began to unravel.

Mary land’s Governor Lowe had not been content merely to prod the fed-
eral government into seeking a treason indictment. He also wanted to play a 
part in directing the prosecution, both to ensure that “full justice” was pro-
vided t o t he G orsuch fa mily a nd t o “v indicate t he i nsulted d ignity” o f h is 
state. Having dispatched his own attorney general, Robert Brent, to observe 
the preliminary hearings, Lowe later decided that Mary land would also have 
to be represented at the trial. In addition to Brent, the governor retained 
Pennsylvania Senator James Cooper for that purpose, reasoning that “policy 
as well as propriety” dictated engaging at least one Pennsylvania lawyer.

At Lowe’s urging, Brent wrote to U.S. Attorney Ashmead, oἀ ering to join 
the prosecution team. Ashmead, however, had mixed feelings about the oἀ er. 
He had a lready recruited several local attorneys to assist him but his request 
to hire even more lawyers had been turned down by Washington, leaving 
him a t l east sl ightly u nderstaἀ ed. B rent’s oἀ er, t herefore, m ight ha ve be en 
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welcomed, if it had not seemed somewhat high- handed—intimating, as it did, 
that oversight from Brent and Cooper was necessary to ensure that the federal 
government would take every necessary step to punish the rioters.

Ashmead responded “ defensively, a nd a b it offi  ciously,” accepting Brent’s 
oἀ er of assistance, but only if it was “distinctly understood” that the Mary-
land lawyer would take a secondary position at counsel table. Ashmead would 
be the lead attorney and, most important, would present the fi nal argument 
to the jury. Such restrictive terms  were apparently oἀ ensive to Brent, who re-
plied that he “could not possibly accept preliminary conditions on his partici-
pation.” Ashmead did not back down, however, preferring to remain short-
handed rather than cede signifi cant responsibility to an interloper.

From there, the contretemps only got worse. Brent appealed to his patron, 
Governor Lowe, who forwarded the complaint directly to the president. Fill-
more and Webster  were in no mood to “create a national incident of the very 
kind they  were trying to prevent by prosecuting the Christiana prisoners” in 
the fi rst place. In short order, Webster sent a rebuke to Ashmead, instruct-
ing him to accept both Mary land representatives onto the prosecution team, 
and ordering him to relinquish the fi nal argument in favor of Brent.

Ashmead had no choice but to swallow his pride. Compelled to retract his 
earlier position, he wrote conciliatory letters to Brent and Lowe accepting their 
proposed a rrangement. Th e sn iping continued, however, e ventually fi nding 
its way into the press, to the embarrassment of Ashmead and (one suspects) to 
the secret delight of Brent. Only on the very eve of trial did Brent and Ash-
mead fi nally r econcile t heir d iἀ erences. A s B rent la ter r eported, t he “ diffi  -
culty” regarding his appearance as counsel was “satisfactorily adjusted” at a 
meeting with Ashmead in Philadelphia only two days before the beginning of 
jury selection. Ashmead “tendered to me t he position of leading counsel in 
these trials, which I p romptly declined. . . .  It was then agreed that the Hon. 
James C ooper, o f P ennsylvania . . .  should oc cupy t he posi tion o f l eading 
counsel, which he did with fi delity and signal ability.”

Senator Cooper was indeed a fi ne lawyer, and Brent would later prove him-
self to be both an excellent cross- examiner and an outstanding tactician. In 
fact, Brent’s keen understanding of the complex relationship between allega-
tion and proof would prove far better than Ashmead’s at several crucial points 
in the prosecution case. As it was, however, the resolution between Ashmead 
and Brent came far too late for the prosecution to settle upon a unifi ed theory, 
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much less to select an eἀ ective leading counsel. Th e squabbling among lawyers 
and politicians had consumed crucial weeks that should have been devoted to 
concerted investigation and preparation. Brent himself later conceded that “the 
unfortunate preliminary diffi  culty” had hampered “the development of the evi-
dence, by preventing that early interchange of views and information, which 
was necessary to a thorough preparation of these important cases.” Th at was an 
understatement. A m ember of the defense team later put it more bluntly, ob-
serving that the late addition of Brent and Cooper resulted not only in wasted 
time but also in “a misapprehension of both the law and the facts of the case.” 
Th e lack of coordination among counsel, as well as their continuing jealousies 
and d isagreements, would severely damage t he prosecution case f rom beg in-
ning to end.

One o f t he m ost i mportant p rosecution de cisions wa s made w ell bef ore 
Brent and Cooper arrived in Philadelphia. It appears that Ashmead himself 
had decided to hold a s eries of individual trials rather than join all (or even 
several) of the defendants in a single case. As Ashmead explained it,

[A] j ury w ould be ter rifi ed a t t he i dea o f r eturning a v erdict o f 
guilty which would involve so great a s acrifi ce of human life and 
also because the evidence would be uncertain and indistinct as to 
some, and in this way might so involve the  whole t ransaction in 
doubt as to lead to the acquittal of all. Separate indictments would 
enable us to select the strongest cases for trial fi rst.

Th ere  were logistical reasons as well to try the cases in succession, as that 
would simplify the proof in each case, while potentially giving the prosecu-
tors multiple “bites at the apple.” On the other hand, this strategy defi nitely 
depended on starting with the strongest cases, as the fi rst trial would nec-
essarily be a te st c ase, “ determining t he cha racter o f t he f ollowing 
prosecutions.”

It is not known precisely how Ashmead chose which defendant to try fi rst. 
About a w eek before t he t rials  were to beg in— and several days before h is 
“satisfactory ad justment” w ith t he Ma ry land a ttorney g eneral— Ashmead 
“announced that Castner Hanway would be t ried on the following Monday” 
and that John Jackson, one of the black defendants, “would be tried immedi-
ately aft er Hanway.”
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Given Fillmore and Webster’s fi xation on the antislavery movement, it was 
not surprising that Ashmead chose to begin with a white defendant. As part 
of the Great Compromise, the Fugitive Slave Act was, above a ll  else, a co m-
pact among white men— an agreement that the white men of the North would 
assist in recapturing the slaves who belonged to the white men of the South. 
Although it was “certainly the objective of the black resisters” to render the 
fugitive law void a nd inoperative, it was white defi ance (or complicity) t hat 
truly endangered the entire structure of the agreement. Blacks, aft er all, could 
be expected to run away, and sometimes even fi ght when cornered. Especially 
in the South, however, it was thought that the encouragement of white sympa-
thizers had t urned t he sla ves’ t roublesome ten dency i nto a na tional c risis. 
Th us, “the prosecution needed to convict white men to avenge Edward Gor-
such’s death in the eyes of Southerners.”

Th ere was a lso a co nsiderable a mount of racism underlying t he assump-
tion that the black re sis tance movement must have depended on white lead-
ers. Hence the charge that Hanway had used “colored people as instruments 
of war” against the government. And hence the allegation that “declarations, 
resolutions, addresses, papers and writings” had induced the fugitives to resist 
the law— as though slaves  were not inclined to fi ght for their freedom with-
out instructions from white men in Boston or Philadelphia. Perhaps, too, the 
prosecutors  were wa ry o f st aking t he va lidity o f t heir c ase o n a t reason 
charge against any of the black prisoners, even if one could be shown to have 
fi red the fatal shot. Th ere was something paradoxical, almost illogical, about 
charging black men as traitors. Six years later, in the Dred Scott case, the U.S. 
Supreme Court would rule that blacks could not be citizens. But even in 1851, 
the most adamant slaveholder would have had to agree with Frederick Dou-
glass that the government could not actually demand loyalty from fugitives 
who had be en d isenfranchised a nd enslaved. Th e a lternative would have 
been to concede that blacks could choose either to extend or withhold alle-
giance. Th e prosecutors may have recognized, as Douglass observed, the im-
plicit ac know ledg ment t hat “t he t reason a rraignment . . .  admits our ma n-
hood.” Th at wa s u ltimately a n ad mission o f po  liti cal a gency, contrary t o 
both the myths and needs of a slaveholding republic, and it could not easily 
be presented in court.

Even so, it is unclear why Ashmead singled out Hanway as the lead de-
fendant, rather than any of the other white prisoners, several of whom might 
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have been more seriously implicated than the unarmed miller. Joseph Townsend, 
for example, “had lent his loaded gun to a black man” for use against the “kid-
nappers” at Parker’s  house. Elijah Lewis and Joseph Scarlett both helped spread 
the a larm, and both actively recruited others to rush to the scene— a level of 
involvement that supported the government’s conspiracy theory far more than 
did Hanway’s almost coincidental presence following his interrupted breakfast. 
Scarlett and Lewis  were also both Quakers— as Hanway was not— which further 
tied them to Lancaster County’s antislavery movement.

Th en again, it was Hanway who had t he most extended interchange with 
Kline, and who had most rudely brushed oἀ  the marshal’s request for assis-
tance, refusing to provide his name and asserting that he “did not care for any 
act of Congress.” On the day aft er the riot, Kline had also confronted Hanway 
at Zercher’s Hotel in Christiana, where Hanway had remained maddeningly 
silent wh en t he dep uty ma rshal ac cused h im o f tel ling t he b lacks t o beg in 
shooting. Perhaps it was nothing more than Hanway’s misfortune that Kline— 
the prosecution’s i ndispensable st ar w itness— was ab le t o identify h im be st 
and had the most to say about him.

Whether by happenstance or plan, Castner Hanway found himself fi rst 
in the dock when the Federal Circuit Court convened on Monday, November 
24, 1851. Aft er the clerk of the court read the indictment, Hanway was asked 
for his plea:

“Not guilty.”
“How will you be tried?” asked the clerk.
“By God and my Country.”
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b 6 B

PROSECUTION AT IN DE PEN DENCE HALL

T
he term “trial of the century” had not yet been coined in 1851, but it might 
very well have been applied to the Christiana prosecution. Th e gravity of 
the charge alone was suffi  cient to attract the attention of the entire coun-

try. Not since 1799 had an American been convicted of treason, and there had 
never before been a c ase in which more than thirty defendants faced capital 
punishment. Add to that the drama of a slave own er killed by black fugitives, 
the open hostility between citizens of Mary land a nd Pennsylvania, a nd t he 
Fillmore administration’s claim that the future of the  Union was suspended 
in t he ba lance, a nd i t wa s n o w onder t hat t he co urtroom wa s co mpletely 
packed with both spectators and reporters while many more stood outside in 
the hall, in the lobby, and on the street.

Th e jurisdiction of U.S. courts was limited in the 1850s, consisting largely 
of patent and admiralty cases, and a narrow category of federal crimes. Th us  
the federal courtroom, located on the second story of In de pen dence Hall, was 
not designed for huge crowds, although the two presiding judges— John Kane 
of t he Di strict C ourt a nd R obert C . Gr ier, a S upreme C ourt j ustice r iding 
circuit— had done their best to accommodate the great number of spectators. 
Extra benches  were placed on both sides of the courtroom, and gaslights had 
been installed so that the court could hold eve ning sessions. Ventilators “of 
the most appropriate pattern”  were mounted on the ceiling to bring fresh air 
into t he stuἀ y room. “Nothing wa s wa nting but spac e to promote t he e ase 
and comfort of those who  were to fi gure in the solemn investigation about to 
take place.”

On the opening day of trial, many of the available seats  were taken by the 
eighty- one p rospective j urors wh o had be en a ssembled b y f ederal Ma rshal 
Anthony Roberts. Th e composition of the jury caused the trial’s fi rst contro-
versy. Roberts was a po liti cal ally of Th addeus Stevens’s, and the prosecutors 
suspected that he had loaded the panel with men who  were “unfavorable to a 
conviction.” In addition, U.S. Attorney John Ashmead had l earned t hat t he 
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defense lawyers had co nducted an investigation of t he potential jurors— his 
superiors had den ied h im f unds for t he same purpose— which only height-
ened the fear that the prosecutors  were facing a stacked deck. In fact, Stevens 
was not entirely happy with the panel— there  were too few jurors from Lan-
caster County and too many in total, thus making it more diffi  cult for the 
defense to ma ke t he best st rategic use of i ts l imited number of peremptory 
challenges.

Th e prosecution a nd defense lawyers jockeyed for adva ntage when court 
convened, neither side wa nting to t ake responsibility for delaying t he t rial, 
and each hoping to bait the other into moving to disqualify the jury panel. 
When Stevens cautiously sought to have the court summon more jurors from 
Lancaster C ounty (who p resumably w ould ha ve be en s ympathetic t o t heir 
neighbor Castner Hanway), Ashmead saw an opening and seized the oppor-
tunity. “I wish to say that if they desire to quash the array, we will cordially 
agree to it.” Stevens, however, recognized the ploy and quickly countered it:,

If t he p rosecution w ill add t o t hat a greement t hat t he p risoner 
shall be admitted to bail to appear at the next session of the Court, 
and that . . .  the trial shall be ordered in the County of Lancaster, 
it is our desire; otherwise not.

Justice Grier was not amused by the lawyers’ maneuvers. “We have a great 
deal of business before us,” he snapped. “Let us not take up the time in useless 
discussion.” Th us, the fi rst exchange of the trial ended in an apparent draw, 
with t he jury pa nel remaining a s Roberts had g athered i t. More sig nifi cant 
than t hat pa r tic u lar outcome, however, wa s Justice Gr ier’s d isplay of i mpa-
tience. He had taken a no- nonsense attitude toward the work before him, and 
as t he t rial progressed he would prove quite u nwilling to i ndulge a nything 
other than the most straightforward approach to the facts and the law.

What ever their misgivings about the jury array, the prosecutors had every 
reason t o bel ieve t hat t he t wo j udges w ould be fa vorably d isposed t oward 
their case. Judge Kane’s charge to the grand jury had been a virtual roadmap 
to the prosecution’s theory, right down to his thinly veiled warning to abo-
litionist agitators. Justice Grier, too, was known as a fi rm supporter of the Fu-
gitive Slave Act, having once vowed to enforce it “as the Lord liveth and as my 
soul liveth . . .  till the last hour it remains on the books.” A lifelong Demo crat 
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and staunch  Unionist, Grier well understood the high stakes involved in the 
Christiana trial, and he rejected any implication that the treason charge had 
been brought in bad faith. At one point early in the trial, he complained about 
northern editorialists who had “t aken upon themselves to settle the  whole 
law with regard to these proceedings, that this transaction is not treason,” and 
later he disparaged Boston newspapers—“from what is called the Athens of 
America”— for t heir sympathy toward t he defense, “t hinking, perhaps, t hat 
we have not the same degree of illumination  here as they have there.”

Although he was no friend of either fugitives or abolitionists, Grier was a 
strict student of the law. Th e son and grandson of Presbyterian ministers, he 
had received a classical education and had served as an instructor at Dickin-
son College before he turned to law practice. Perhaps because of his religious 
and academic background, there was a certain rigidity about Grier, especially 
when it came to matters of procedure. He insisted on a tightly run courtroom 
in which the lawyers  were prompt and precise, and he was willing to take 
extreme steps to enforce his sense of protocol and effi  ciency.

Th ere wa s a lso a ma tter of t iming. A s a m ember of t he Supreme C ourt, 
Grier was required to  ride circuit for part of each year, presiding with local 
district judges over c ertain s erious felonies. Gr ier’s principal responsibility, 
however, wa s to t he Supreme C ourt i tself, wh ich wa s s cheduled to meet i n 
mid- December. He was a nxious to return to Washington a nd he could not 
have been pleased at the prospect of hearing numerous individual trials, each 
covering much of the same ground as the others. Although he perfunctorily 
assured the lawyers that he was not inclined to “hurry or drive either party,” 
he made it clear that he wanted to dispose of at least Hanway’s trial within 
two weeks.

Stevens r ecognized Gr ier’s co ncern a nd a ssured t he co urt t hat t he c ase 
could be fi nished quickly. “I hope it will not take that time to get through with 
one case— in our country, we hang a man in three days, and I hope [the pros-
ecutors] will not take so long a time.” Mary land Attorney General Robert Brent, 
however, seemed to miss the point. “Th is is a c ivilized country,” he retorted, 
refusing to commit himself to a speedy time frame. Th at was the beginning of 
a pattern in which Stevens and company would successfully play to the court, 
while the disor ga nized prosecutors appeared to bicker and stall.

Th e fi ve defense attorneys  were well situated to take advantage of Justice 
Grier’s proclivities. Not only  were they among the very best lawyers practicing 
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in Philadelphia, b ut t hey  were a lso u nifi ed in their approach to the trial. 
Unlike t he prosecutors— who  were va riously a nswerable to Da niel Webster, 
Governor Louis Lowe, and the Gorsuch family— the defense lawyers advocated 
only for Hanway, strenuously avoiding any suggestion that they  were beholden 
to a larger cause. Also in contrast to the prosecutors— whom their superiors 
had committed t o a co mplicated t heory o f t reason- by- encouragement—the 
defense counsel  were able to simplify the case, reducing it to the single ques-
tion of Hanway’s own actions during the riot.

We do not know whether the defense lawyers ever disagreed among them-
selves, because they quite obviously put aside both their egos and their per-
sonal beliefs to present a u nited front. As the most prominent among them, 
Stevens was entitled to be designated “chief counsel,” but he declined the posi-
tion in order to distance Hanway from any presumed connection to aboli-
tionism. Instead the leading role was offi  cially taken by John M. Read, a prom-
inent Philadelphia attorney a nd a “ respectable Demo crat,” who would later 
serve as chief justice of the Pennsylvania Supreme Court. Th e other defense 
attorneys i ncluded J oseph L ewis a nd Th eodore C uyler, b oth l eaders o f t he 
Pennsylvania bar and neither of whom identifi ed with radical causes, and 
W. Arthur Jackson, a talented young lawyer who acted as ju nior counsel.

Th e defense team enjoyed a clear or gan i za tion al advantage as the trial be-
gan, which also put them in a position to adapt their tactics to accommodate 
the co urt. Th e p rosecutors, h owever, co ntinued t o cla im t he po  liti cal h igh 
ground, positioning themselves as the defenders of law and order, as well as 
national cohesion. Th ose grand themes would be hard for the court and jury 
to ignore. Th e shocking murder of Edward Gorsuch continued to reverberate 
in Pennsylvania and Mary land, and eyewitness testimony about the bloody 
circumstances of his death was sure to create sympathy for the prosecution’s 
case and pressure for Hanway’s conviction.

Th e national mood had, if anything, become even more tense in the months 
since the riot, as opponents of the Fugitive Slave Act continued to clash with 
federal authorities. One of the most dramatic confrontations— which came to 
be known as the Jerry Rescue— took place in Syracuse that autumn, just as the 
Christiana grand jury was completing its work. A f ugitive slave named Wil-
liam McHenry but known to everyone as “Jerry” had been working for some 
years a s a coo per i n Syracuse, one of t he most pro- abolitionist c ities i n t he 
country. Jerry may have hoped that he was fairly safe among his antislavery 
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neighbors, e specially i n e arly Oc tober 1851, wh en t he abo litionist L iberty 
Party co nvened i ts na tional m eeting a t S yracuse’s C ongregational ch urch. 
Jerry would have felt considerably less secure, however, if he had been aware 
of Daniel Webster’s very specifi c t hreat t o en force t he f ugitive slave law i n 
Syracuse “ in the midst of the next Anti- Slavery Convention, i f the occasion 
shall arise.”  P
Unfortunately, Jerry’s Missouri own er had s omehow discovered his where-
abouts a nd s ent a n a gent na med J ames L ear t o r ecapture h im. A rriving i n 
Syracuse in late September, Lear obtained a warrant from U.S. Commissioner 
Joseph Sabine. On October 1, accompanied by a posse of deputy marshals, Lear 
located Jerry at his place of work and, aft er a brief struggle, managed to subdue 
and shackle him. Th e slave hunters dragged Jerry into Commissioner Sabine’s 
offi  ce, where they expected to quickly obtain a certifi cate of removal.

In the meantime, news of Jerry’s arrest had reached the Liberty Party con-
vention. Someone shouted out that a slave had been arrested, and the assem-
bled delegates, both black and white, rushed into the street. Led by Rev. Jer-
main Loguen and Gerrit Smith (one of the most notable abolitionists in the 
country), the crowd soon reached Sabine’s second- story offi  ce, where the com-
missioner was attempting to hold a hearing. Th at proved impossible, however, 
as the packed room became so noisy and chaotic that testimony could not be 
heard. In frustration, Sabine adjourned the proceeding, but he did not clear 
the room or take other steps to secure the prisoner.

Recognizing his opportunity, Jerry made a sudden dash for freedom, push-
ing aside Lear and racing for the exit. Th e abolitionist crowd cleared the way 
for him, while doing their best to prevent the offi  cers from giving chase. Th ou gh 
still manacled, Jerry made it into the street, half running and half stumbling 
toward the Erie Canal. Just as he reached a bridge across the canal, the fugi-
tive was intercepted by several local constables, who knocked him to the ground 
and beat him into submission. Th ey threw their prisoner into a wa iting cart 
and took him to the local police station under heavy guard.

But that was not the end of it. Even while Jerry was being dragged back into 
custody, a group of several dozen abolitionists— again including Loguen and 
Smith, and joined by Rev. Samuel May— were meeting to consider their next 
move. S ome o f t he wh ite abo litionists co unseled r estraint, su ggesting t hat 
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they wa it f or t he co mmissioner’s r uling bef ore t aking a ny ac tion. B ut Re v. 
Loguen— himself a f ugitive from Kentucky— was adamant that there had t o 
be a second rescue. “If white men won’t fi ght,” he told the group, “let fugitives 
and black men smite down marshals and commissioners— anybody who holds 
Jerry— and rescue him or perish.” Aft er that there was no dissent, and a plan 
was soon developed. Rev. May was dispatched to the jail, ostensibly to counsel 
the despondent prisoner, but in fact to alert him that a renewed rescue was 
in the works.

Later t hat e ve ning J erry wa s b rought f rom h is c ell i nto a n ad jacent 
courtroom, where Commissioner Sabine again attempted to convene a hearing. 
A crowd of thousands had gathered outside the building, chanting, “Let him go! 
Let him go!” At a prearranged signal, a band of perhaps fi ft y men, both black and 
white, charged the courtroom, smashing the doors and windows and “sweeping 
the vastly outnumbered constables in a st umbling tangle before them.” As the 
offi  cers scattered, the rescuers found Jerry in the back of the room and carried 
him out of the police station and into the street. From there he was taken into 
hiding and, aft er several weeks underground, smuggled into Canada.

Th e abolitionists  were triumphant, and they  were not shy about proclaim-
ing their victory over the Fillmore administration. Within twenty- four hours 
of the rescue, the Liberty Party convention had adopted a provocative resolu-
tion, introduced by Gerrit Smith. Th e resolution praised the “recent re sis tance 
to k idnappers in Pennsylvania,” while noting that “ if any class of criminals 
deserve to be struck down in instant death it is kidnappers.” As to the Jerry 
rescue itself, the resolution taunted Daniel Webster for the government’s fail-
ure to “replunge a poor brother in the horrors and hell of slavery”:

Resolved, Th at we rejoice that the City of Syracuse— the anti- slavery 
city of Syracuse— the city of anti- slavery conventions, our beloved 
and glorious city of Syracuse— still remains undisgraced by the ful-
fi llment of the satanic prediction of the satanic Daniel Webster.

Th e government responded by indicting twenty- six men— fourteen white 
and twelve black— for their participation in the Jerry rescue. Th e charges  were 
severe— including interference with a federal marshal and assault with intent 
to k ill— but they did not include treason. It is not known why Fillmore and 
Webster responded less harshly in Syracuse than they did in Christiana. Th e 
Christiana r iot had be en much more v iolent, but v iolence wa s not t he s ole 
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determinant o f t reason. Th e J erry r escue had be en m uch m ore cl early t he 
work of or ga nized abolitionists— indeed, it had been all but an offi  cial project 
of the Liberty Party— which should have made it far easier to prove that there 
had been a “traitorous combination to oppose, resist, and prevent the execu-
tion” of the Fugitive Slave Act. It would not have been hard for prosecutors to 
identify speeches a nd st atements i n wh ich L oguen, May, Smith, a nd others 
had promised to ma ke t he f ugitive ac t u nenforceable, t hus supplying a ke y 
element of the government’s treason theory.

We can imagine various reasons for the two cases to be treated diἀ erently. 
Perhaps Fillmore a nd h is c abinet adv isers realized t hat t reason wa s a ha rd 
charge to prove, and they did not want to undertake two diffi  cult trials simul-
taneously. Perhaps t hey reasoned t hat t he cha nces of a te st- case conviction 
 were better in Philadelphia than in Syracuse. Th ere was, aft er all, considerable 
hostility toward the many runaway slaves in southeastern Pennsylvania, while 
Syracuse was the heartland of abolitionism. Or perhaps the dramatis personae 
made the diἀ erence. Governor Lowe and the Gorsuch family had pressed hard 
for treason indictments in Pennsylvania, but there  were no aggrieved relatives 
or important po liti cal fi gures to exert comparable pressure in Syracuse. Jer-
ry’s own er, in distant Missouri, evidently lacked infl uence or connections in 
Washington. Moreover, G errit Smith wa s one of t he wealthiest men i n t he 
United States, so charging him with treason would have been a ste ep uphill 
battle at a time when the government’s resources  were already stretched thin.

If anything could be certain, it would be that Webster must have taken the 
Jerry rescue as a personal aἀ ront. His public boast—“Depend upon it, the law 
will be executed . . .  in Syracuse”— had been thrown rudely back in his face, as 
he was mocked and vilifi ed by the very abolitionists he had sworn to suppress. 
Th at may have made the Christiana case even more important, both for Web-
ster and the administration that he served. A successful treason prosecution, 
no matter where it was ach ieved, would at least dampen t he spirits of t he 
exultant abolitionists. Castner Hanway was the easiest target at hand, as the 
prosecutors attempted to make him an unwilling proxy for everything they 
despised and feared about abolitionism.P
It took two full days to select twelve jurors from among the eighty- one citi-
zens who responded to the summons from Marshal Roberts. Many of them 
seemed anxious to be released from ser vice, some pleading business necessity 
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and more cla iming i ll health. Justice Gr ier was skeptical of t he numerous 
requests, refusing to excuse a ba nk president who st ated t hat t he company 
could not function without him. “Could not the cashier attend to the business 
of the bank, in the absence of the president?” he asked. Several jurors claimed 
to be deaf, one of whom added that he labored “under a very severe cold in the 
head, a nd i t a ἀ ects my hearing,” gratuitously continuing that “I should be 
unwilling to sit upon a case of so great importance, unless I could hear all the 
evidence presented.” Th at was a lmost too much for Grier. “Your disease has 
become epidemic to- day,” t he justice growled in reply. In t he end, however, 
the court was indulgent, excusing the cold- affl  icted juror and eigh teen others 
for various reasons, ranging from rheumatic gout to vertigo.

Once the excuses  were resolved, the fi rst potential juror was called by the 
clerk. Solomon Newman, of Pike County, answered to his name. “Juror look 
upon t he prisoner,” said t he clerk. “Prisoner look upon t he juror. W hat say 
you, challenged or not challenged?”

Hanway conferred briefl y with Stevens, who then immediately accepted the 
juror. “Not challenged,” he said. Th e speed of the response— without a si ngle 
question asked by counsel— came as a jolt to the prosecutors, confi rming their 
suspicions t hat t he defense a lready had i nvestigated t he jurors’ backgrounds 
and associations. Believing themselves at an extreme disadvantage, the prose-
cutors therefore proposed that the court ask each juror six questions, designed 
to reveal their sympathies and beliefs. Th e fi rst question was whether the juror 
had “any conscientious scruple, upon t he subject of capital punishment t hat 
would prevent him from rendering a verdict of treason.” Th e next four asked 
whether the juror had any prior knowledge, opinion, or bias about the facts of 
the case or “the guilt or innocence of the accused.” Th e sixth question asked 
whether the juror had an opinion concerning the constitutionality of the Fugi-
tive Slave Act and whether he could “convict a person indicted under it.”

Read responded for the defense, feigning surprise. “We have never seen these 
questions, nor heard them till this moment,” he complained. Notwithstanding 
that protestation, Read was immediately able to launch into an extended discus-
sion of the proposed questions, complete with case citations relevant to each 
one. Quite obviously well prepared for the argument, Read allowed that the fi rst 
fi ve questions  were acceptable, though redundant. He saved his fi re for the last 
one, to which he strenuously objected: “We are not  here to dispute the constitu-
tionality of that law— and we do not intend to argue it.”
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Th e u nconstitutionality o f t he F ugitive Sla ve A ct co uld ha ve p rovided a 
complete defense to the treason charge— it would have been no crime to pre-
vent t he en forcement of a n i nvalid law— and yet Ha nway’s counsel spe ci-
fi cally disclaimed the issue. Th e decision was, in part, pragmatic. With a de-
fense ba sed en tirely u pon Ha nway’s n oninvolvement i n t he r iot, t here wa s 
simply no need to take on the burden of challenging the Fugitive Slave Act. 
And there was a tactical side as well. Th e jury panel selected by Marshal Rob-
erts very likely included opponents of the Fugitive Slave Act who would have 
been strongly inclined to vote for acquittal what ever the facts of the case. Th e 
proposed question about constitutionality could s erve only to ex pose a ny 
antislavery jurors, thereby allowing the prosecutors to remove them from the 
panel. Th e defense t hus objected to a ny question t hat could “ bind t he con-
science” of the jurymen.

Th e p rosecutors n eeded a j ury t hat r espected o r, be tter y et, r evered t he 
sanctity of the law, and they  were wary of what we might now call sleepers or 
moles. “It is essential to the rights of the United States,” argued James Ludlow, 
“that every juror who goes into that box should believe the law to be constitu-
tional, and if the question is not put, any juror may take his seat and be guilty 
of the same traitorous intention in heart as is charged in the overt act upon 
the prisoners.”

Explaining o nly t hat “ as fa r a s pos sible e very j uror . . .  shall be en tirely 
without bias of any sort what ever,” the court ruled in favor of the prosecution 
and agreed to make all six inquiries of each juror, including a sl ightly modi-
fi ed v ersion o f t he q uestion abo ut t he co nstitutionality o f t he F ugitive 
Slave Act.

As the voir dire proceeded, it became increasingly apparent that the 
 defense lawyers had considerable information about the jury panel. A number 
of jurors  were accepted without questions, forcing the prosecution to have at 
least twenty men “set aside” for further interrogation, as procedures then al-
lowed. Other jurors  were peremptorily challenged by the defense, again with-
out signifi cant inquiry. When John Miller was called, for example, Th eod ore 
Cuyler asked him only whether he had “formed or expressed” an opinion con-
cerning t he i ssues i n t he c ase. M iller a nswered t hat he had n ot, but Cuyler 
nonetheless had him struck from the jury.

Even more intriguing was the dismissal of Erskine Hazard, who declined 
to be s worn when c alled by t he cl erk. “Are you conscientiously s crupulous 
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about taking an oath?” asked Justice Grier. “I am,” answered Hazard, who was 
then allowed to affi  rm. Th is time Read handled the questions for the defense, 
asking only whether Hazard had formed an opinion “as to the guilt or inno-
cence of the accused.” “I am not aware that I have,” came the answer. Although 
Hazard was presumably a Q uaker or Mennonite and therefore l ikely to op-
pose t he f ugitive law, Read cha llenged him on beha lf of t he prisoner. Judge 
Kane could not understand why t he defense would st rike such a s eemingly 
favorable juror. “Peremptorily?” he asked in disbelief. “We challenge peremp-
torily,” replied Read. He must have had his reasons, but he kept them to him-
self and his colleagues.

If the defense had the upper hand when it came to questioning the jurors, 
the prosecution had an advantage when arguing to the court. Grier repeatedly 
ruled for the prosecution on challenges “for cause,” refusing to remove jurors 
who seemed biased a gainst Ha nway. One juror ad mitted having previously 
expressed an opinion about the case, saying “if it is not treason, I do not see 
how treason against the United States can be levied.” Another had “formed an 
opinion upon the outrage against the laws in the Christiana aἀ air.” Still an-
other had “expressed an unfavorable opinion towards the course” of the de-
fendants. Justice Grier, however, ruled that all three men  were qualifi ed to sit 
in judgment of Hanway, requiring the defense to expend their limited peremp-
tory challenges to remove them from the jury. In contrast, the court sustained 
a prosecution challenge for cause to a juror who had “formed an opinion that 
the act does not constitute treason,” but who stated that he would change that 
opinion “if directed by the court.”

Th e court’s favoritism during jury selection was palpable, but that may not 
have mattered in the end. By law, the defense team had suffi  c ient peremptory 
challenges to strike every juror to whom they objected and, in fact, they 
concluded the selection with ten such challenges still in reserve. For what ever 
reason— thorough investigation, Marshal Roberts’s collusion, or pure luck— 
Hanway had some cause for optimism when he faced the jury box.P
Th e trial began in earnest on Friday, November 28, 1851, following a one- day 
recess for Th anksgiving. Although John Ashmead had ceded the role of leading 
counsel to Senator James Cooper, the U.S. attorney was still offi  cially in charge 
of the case. It was Ashmead’s prerogative, therefore, to give the government’s 
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opening statement, which he presented in painstaking detail. As the architect 
of the indictment, Ashmead was greatly invested in establishing the precise 
elements of treason and was loathe to skip over even the smallest point. He 
therefore addressed the jury by reading aloud from his prepared text, which 
included t he en tire i ndictment, s everal st atutory a nd co nstitutional p rovi-
sions, and extended references to legal pre ce dents dating back more than fi ft y 
years. Cooper, for one, was unimpressed by Ashmead’s prose reading, observ-
ing that “none but extempore addresses are ever eἀ ective when addressed to 
courts and juries.” 

As wooden as he might have been in style, Ashmead did set out the legal 
and factual bases for t he prosecution case. Hanway, he cla imed, had “ wick-
edly devised” and participated in a “concerted and combined re sis tance, by 
force, of a statute of the United States” with the “declared intent . . .  to render 
its provisions void, and to make the act altogether inoperative.” Summarizing 
Henry K line’s e arlier ac cusations, A shmead de scribed wha t h e c alled t he 
“pre- concerted action” of the blacks at William Parker’s  house: resisting the 
marshal’s party, blowing a horn to summon assistance, and ultimately fi ring 
the shots that killed Edward Gorsuch and wounded his relatives. Hanway had 
arrived on t he scene i n response to t he bugle c all, prompting t he blacks to 
give “a shout of satisfaction; when before that they had appeared discour-
aged.” Aft er informing Marshal Kline that “he did not care for [the Fugitive 
Slave A ct] o r a ny o ther ac t— that t he n egroes had r ights a nd co uld def end 
themselves,” the defendant “rode up to them and said something in a low tone 
of voice. He moved his  horse out of the way of the guns; the negroes shouted, 
and immediately fi red from every direction.”

Th ere was not much more to be said about Hanway’s involvement, so Ash-
mead spent the greater part of his speech establishing his po liti cal objectives. 
Open re sis tance to the law might be justifi able under a monarchy or tyranny, 
he explained, but “no such ex cuse . . .  exists with us; for our institutions are 
based upon the inherent right of the people to change and modify their form 
of government.” Hoping to defl ate any sympathy for Hanway’s defi ance of the 
unpop u lar fugitive law, Ashmead continued, “If obnoxious acts of Congress 
are passed they can be changed or repealed.”

But the Fugitive Slave Act was not just any law. Without the Fugitive Slave 
Clause, Ashmead argued, “the Constitution of the United States never could 
have been adopted,” and therefore the “solemn obligations of the Constitution 
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[require the] surrender of the absconding slave to his rightful claimant” even 
if t hat i s sometimes “unpalatable.” Th e conviction of Hanway was therefore 
necessary not only to punish him for shedding “the blood of an unoἀ ending 
American citizen [who was] acting under the sanction of the laws of the  Union” 
but also to ensure that the law could be enforced in the future. Should Han-
way be acquitted, “then a dark and heavy cloud will have passed over the sun- 
light of the American  Union.”

Arthur J ackson, t he y oun gest m ember o f t he def ense te am, w ould la ter 
criticize Ashmead’s opening statement for “the common error” of promising 
more than he could prove, but in fact the opening statement was more re-
markable for  what it  left  out. Apart f rom reading t he indictment, Ashmead 
referred to no evidence of the abolitionist meetings, pamphlets, declarations, 
and w ritings t hat  were s aid t o ha ve i nduced t he f ugitives t o co mmit t heir 
crimes. Nor did he mention the previous testimony of Harvey Scott, who had 
identifi ed so many of the participants in the riot, or that of Josephus Wash-
ington and John Clark, who had provided a link between Philadelphia’s black 
“Special Secret Committee” and white Lancaster County abolitionists. Before 
any testimony was taken, it already seemed as though the prosecution’s case 
had been signifi cantly curtailed. Judging from Ashmead’s opening statement, 
almost everything would depend on Henry Kline.P
Deputy U .S. Ma rshal H enry K line wa s c alled a s t he p rosecution’s fi rst 
 substantive w itness. U nder d irect ex amination b y G eorge A shmead, t he 
chief prosecutor’s cousin and assistant, Kline testifi ed to his receipt of the 
warrants f or t he f our f ugitives a nd h is a rrangement w ith t he G orsuch 
posse. He described his encounter with Samuel Williams— the black man 
who had tailed him from Philadelphia and who had spread the alarm in the 
Christiana a rea— and h is e ventual r endezvous w ith G orsuch a t t he G ap 
Tavern.

Th e examination then moved to the events at Parker’s  house, including the 
initial confrontation on the stairway when Parker threw a fi sh gig at Gorsuch. 
Aft er regrouping his forces, Kline read out the warrants and demanded that 
Parker surrender. Kline said “I then called one of [my] men . . .  and told him 
to go to the sheriἀ  and fetch over a h undred men. I t hought that would in-
timidate [the blacks]. Th ey beg an t o g et s cared t hen a nd a sked m e t o g ive 
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them time to consider.” Before Kline’s ruse could take full eἀ ect, however, 
Hanway arrived, and things took a sharp turn for the worse.

Kline, who was not otherwise known for good manners, testifi ed that he 
politely approached Hanway—“Good morning, sir”— and asked his name and 
whether he l ived in the neighborhood. “He a llowed it was none of my busi-
ness.” Ma intaining f ormality, K line t hen r ead Ha nway t he wa rrants, “ not 
only once, but twice,” and told him that “I was a Deputy Marshal, and came 
to a rrest t wo f ugitives.” Ha nway, h owever, t hreateningly “ allowed t hat t he 
colored people had a r ight to defend themselves,” as there  were “some fi ft een 
or twenty standing there . . .  with their guns loaded.” According to Kline, the 
armed black men had arrived just aft er Hanway, and they had come from the 
same direction.

By t hat t ime E lijah L ewis had a lso a rrived, joining t he conversation be-
tween Kline and Hanway. “Mr. Lewis replied in the same way” to Kline’s re-
quest for help. “He said the colored people had a r ight to defend themselves, 
and I had better clear out, or otherwise there would be blood spilt.” Kline in-
formed the two white men of their obligations under the Fugitive Slave Act, 
but Hanway “said he did not care for any act of Congress or any other law.”

As more and more armed black men arrived, Kline grew fearful that the 
situation was getting out of control. Believing that Hanway and Lewis  were in 
charge of the mob, he began to beg. “I then told them that if they would not 
let these colored people fi re on us, I would withdraw my men.” Hanway’s re-
sponse, however, was just the opposite of Kline’s request:

Mr. Hanway walked his  horse over to the negroes, some fi ft een or 
twenty, and he sat on his  horse and kind of stooped over and said 
something to them in a low voice, what that was I don’t know, but 
he rode his  horse some twenty or thirty yards. [Th e blacks] made 
one shout a nd one o f t hem . . .  hallooed out t hat “ he wa s only a 
deputy”— up the lane they went and fi red.

Kline also testifi ed about his confrontation with Hanway on the day aft er 
the riot, when Hanway turned himself in at Zercher’s Hotel. Realizing that the 
episode refl ected bad ly upon him— he had be en ejected f rom t he ma keshift  
courtroom for threatening the prisoner— Kline’s revised version of the inci-
dent was decidedly low key. “I told him [Hanway] you are one of the men and 
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he would not deny it.” Kline claimed that he could not recall the rest of the 
conversation “because somebody bothered me.”

Hanway’s s eeming fa ilure t o den y h is pa rticipation i n t he r iot— a p ur-
ported ad mission- by- silence i n t he fac e o f K line’s ac cusation— might ha ve 
been one of t he h ighlights of t he d irect examination, but it was muffl  ed by 
Kline’s self- serving reluctance to describe t he c ircumstances i n detail. Th at  
was far from the least of Kline’s shortcomings as a witness.

Earlier in the examination, Kline had been asked to describe the weapons 
in t he ha nds o f t he b lack mob. “ Th ey  were a rmed w ith g uns, s cythes, a nd 
clubs,” he answered. Th en he further volunteered, “I saw Harvey Scott there, 
he had no arms.” Th e reference to Scott probably caused teeth to clench at the 
prosecution t able. J ohn A shmead had del iberately o mitted S cott f rom h is 
opening statement, no doubt because the in for mant’s credibility had a lready 
been severely damaged at the preliminary hearing. It was nearly impossible 
that Scott had actually been at Parker’s on the day of the riot, but now Kline 
had sworn to his presence. Th at remark could open up the marshal to a devas-
tating line of cross- examination, which the prosecutors had su rely hoped to 
avoid by simply excluding any mention of Scott from the Hanway trial.

What had c aused such a st unning b lunder? Had t he A shmead co usins 
failed to sha re t heir plan for t he t rial? Had t he preparation of K line’s testi-
mony been adversely aἀ ected by the squabbling among counsel? Or had t he 
headstrong deputy marshal spontaneously decided to embellish his testimony, 
without regard to the prosecutors’ instructions? In any event, the damage was 
done. C ontrary t o J ohn A shmead’s be st- laid p lans, S cott’s c redibility— and 
therefore Kline’s— would become a major issue in the case.

Although John Read was nominally lead counsel for Hanway, it was clear 
to everyone that Th addeus S tevens wa s t he ch ief st rategist f or t he def ense. 
Th us, it came as no surprise when Stevens  rose to cross- examine Kline. As 
everyone fully expected, the cross- examination was st ingingly acerbic f rom 
the outset.

Stevens began by pointing out a s eries of inconsistencies between Kline’s 
trial testimony and his testimony at the two preliminary hearings. Although 
none of the individual discrepancies could be considered momentous stand-
ing alone— they dealt mostly with Kline’s precise position and line of sight at 
various times during the riot— Stevens fi red so many questions, with so much 
scorn and speed, that the witness soon became fl ustered. At one point Ash-
mead ob jected t hat K line had n ot be en a llowed t o co mplete h is a nswers. 
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Justice Grier admonished Stevens to “ let the witness speak for himself,” but 
the pace of the cross- examination continued unabated.

Th en Stevens turned to the heart of the cross- examination, K line’s cla im 
that Scott had been present at Parker’s:

Stevens: W hen you  were ex amined at L ancaster you st ated, you 
had seen George Washington Harvey Scott there, did you?

Kline: Yes, sir.
Stevens: And you saw him on the ground?
Kline: Yes, sir.
Stevens: What time did you see him on the ground?
Kline: I saw him there with the fi rst party [of blacks].
Stevens: Did you see him there aft er Hanway came?
Kline: I s aw him aft er Ha nway came, because no one came aft er 

Hanway.
Stevens: Might you not be mistaken about its being Harvey Scott?
Kline: No, sir. I t ook a good look at him. He seemed scarish and 

back’d oἀ  a little before the second fi ring.

With that, Stevens had irrevocably committed Kline to the story that Scott 
was present during the riot. Th at was potentially a crippling blow to the pros-
ecution, because four trustworthy witnesses  were available to swear that Scott 
had been working at John Carr’s blacksmith shop that entire morning. Even if 
Scott ne ver t estifi ed a t t he t rial, K line’s o wn c redibility had be en s everely 
damaged, as he had n ow sworn repeatedly to an impossible set of events. If 
Kline had l ied about Scott, or even if he had merely been mistaken, the bal-
ance of his testimony was also open to serious doubt.

Stevens next dema nded t hat K line provide t he na mes of other blacks he 
claimed to have seen at Parker’s. K line answered at fi rst that he knew them 
“only by sig ht,” realizing t hat i t would obviously st retch t he t ruth to cla im 
that he could identify men he had never seen before. But Stevens had the tran-
script of the Lancaster preliminary hearing, where Kline had i ndeed identi-
fi ed several black men by name. “Have you seen all those in jail?” asked Stevens. 
“I think I have,” answered Kline, once again providing an opening for the de-
fense. It had be come obvious, at least to the lawyers, that K line’s identifi ca-
tions  were ba sed o n a rrest r ec ords, r ather t han o n a ny ac tual obs erva-
tions at  Parker’s. So his identifi cation o f S cott wa s cl early bog us, a nd h is 
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identification of the other black men had now been made highly question-
able as well.

Stevens had not yet fi nished making his point. “Th e course of our defense,” 
he told Judges Kane and Grier, “requires that these prisoners should be brought 
into Court, that the witness should see them.” Th at was necessary, he explained 
to the court, because

Mr. K line has heretofore identifi ed most of these men. I want to 
prove what he says is false, and thereby to show that he don’t know 
who are and who are not prisoners.

Ashmead argued that K line’s ability to identify other prisoners was “col-
lateral” to the prosecution of Hanway, but Stevens had a ready reply: “If there 
is war made, we must see the soldiers.” Grier was persuaded, and ordered that 
the black prisoners be produced in court the following day.

Stevens hoped to demonstrate that Kline had be en duplicitous, or at least 
wildly misguided, in his testimony about the events at Parker’s. Although it 
was not possible to deny Hanway’s presence at the re sis tance, the black defen-
dants had been rounded up so indiscriminately that many of them had iron- 
clad alibis for the morning of September 11, 1851. It would therefore be nearly 
impossible for K line to accurately match t he prisoners’ faces to names, and 
extremely l ikely t hat he would identify s everal men who  were i ndisputably 
miles f rom t he scene. Not only would K line’s a nticipated misidentifi cations 
damage the Hanway prosecution, but they could also cripple the cases against 
many of the black men whose trials  were yet to come.

With so much at stake, the defense team was not about to take chances with 
Kline’s recognition skills. Some of the black defendants had in fact participated 
in the re sis tance and, though they could not be hidden, they could be camou-
fl aged. When court opened on Saturday morning, November 29, twenty- four 
black men sat on the north side of the courtroom, all dressed identically in new 
clothing, and each wearing a r ed, white, and blue scarf. Th ey  were a ll freshly 
shaven, which was clearly an attempt to thwart Kline’s earlier description of one 
of the rioters with “military whis kers.”

Th e appearance of the black men outraged Brent, who fumed that “these 
negroes  were . . .  sitting i n a r ow, supported on e ach side by wh ite females, 
who, to the disgust of all respectable citizens, gave them open sympathy and 
countenance.” Brent was exaggerating, if not imagining, the extent of the pris-
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oners’ female escort. While it is true that a great number of women attended 
the trial, fi lling more than half of the spectators’ section on some days, there 
is no other source for his agitated claim that two white women sat with each 
defendant i n t he co urtroom. Def ense la wyer A rthur J ackson a ppropriately 
ridiculed Brent’s comments as “bullying and bravado.”

Fevered southern ste reo types aside, Brent was certain that the defense ploy 
“was manifestly done with the privity, suἀ erance and consent of the offi  cers 
having charge of the prisoners.” He was suspicious with good cause. Shortly 
before t he beg inning o f t he t rial, t wo o f t he p rosecution’s ke y w itnesses— 
Josephus Washington and John Clark, who had be en held in custody to en-
sure their appearance at trial— had “escaped” from the Moyamensing Prison, 
where t he g uards had be en u nder t he supervision of Ma rshal Roberts. Th e 
disappearance of Washington and Clark, which appeared to have been ac-
complished “without breaking a l ock,” was a s evere setback for the prosecu-
tion. Th e volatile Brent had ma ny reasons to be f urious at Roberts and his 
subordinates, who seemed to be o penly a nd perhaps even i llegally assisting 
the defense case, but he had previously managed to hold his tongue. Perhaps 
he had been restrained by the more sedate Ashmead and Cooper or perhaps 
he was simply waiting for the right opportunity.

Fortunately for the prosecution, Justice Grier had reconsidered the useful-
ness of bringing the prisoners into court. Stevens explained that he intended 
to c ross- examine K line abo ut t he i dentities “of t hose h e spo ke o f a s bei ng 
present” and then to “contradict him by proving that they  were not present,” 
but the court ruled that the proposed evidence was inadmissible. Th er e was 
only one relevant exception. “It may be possible,” Grier said,

that a man may mention matters in the examination- in- chief, and 
you may bring it out more broadly in cross- examination, and you 
could bring other witnesses to show that he falsifi ed.

Th at was clearly a r eference to Kline’s testimony about Scott, and the de-
fense would later take full advantage of the court’s invitation to produce evi-
dence of Kline’s perjury. For the time being, however, the prisoner parade had 
failed, a nd Stevens regretfully requested t hat t he black defendants be t aken 
out of the courtroom. P
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Th e prosecution next called the fi ve surviving members of the Gorsuch party. 
Th e direct examinations  were all conducted by George Ashmead, although he 
was frequently interrupted when Brent and Cooper chimed in with additional 
questions. Th e two lawyers for Mary land either mistrusted their colleague’s 
thoroughness or  were determined to play a larger role in the trial than they 
had thus far been allotted by the Ashmead cousins.

Dr. Th omas Pearce, Joshua Gorsuch, Dickinson Gorsuch, Nicholas Hutch-
ings, a nd N athan N elson e ach te stifi ed at some length about the events at 
Parker’s a nd t he k illing of E dward G orsuch. Th eir accounts of t he i ncident 
 were generally consistent, i ncluding t he a ssembly of t he posse, t he fi rst en-
counter with Parker, the blowing of the horn, and the arrival of the numerous 
armed blacks. Each witness also told the story of his own escape, with Pearce 
and Joshua G orsuch de scribing Ha nway’s refusal to help t hem. Joshua a nd 
Dickinson Gorsuch both testifi ed that they recognized several of the Gorsuch 
family slaves, thus proving the applicability of Kline’s warrants and establish-
ing an essential element of the indictment. Most moving by far was Dickinson 
Gorsuch’s testimony about his father’s death and his own near- fatal wound.

Each of the fi ve witnesses also testifi ed to Hanway’s apparent responsibility 
for the riot. Pearce claimed that before “Hanway rode up to the [area], the ne-
groes seemed to give up, but on seeing him they raised a yell and became fully 
confi rmed, in my opinion, to repel to the very last.” He also heard Hanway 
angrily warn Kline, “You had better go home, you need not come  here to make 
arrests, for you cannot do it,” while also saying “something about blood.” Ac-
cording to Joshua Gorsuch, the people in Parker’s  house had been on the verge 
of surrender, but  “aft er the man on  horse back came up, they appeared to be 
inspired. . . .  Th ey appeared to rally.” Dickinson Gorsuch testifi ed to Hanway’s 
arrival: “Before this the negroes seemed as if they would have given up . . .  now 
they seemed to be determined.” In Hutchings’s version, the blacks had “ap-
peared to be rather intimidated” by the posse, but at Hanway’s arrival “they 
appeared to be in great spirits— all of them hallooing and shouting and sing-
ing.” Nelson told essentially t he same story, t hat t he “negroes seemed to re-
joice” at the sight of Hanway, as “they made a jumping and a great noise.”

Th e essential implication, crucial to the prosecution case, was that Hanway 
had been the leader, or at least an instigator, of the re sis tance. Th e similarity of 
the fi ve witnesses’ testimony might therefore be attributable to coordination 
among them, although they might also have been simply describing the same 
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incident. It seems highly improbable, however, that all fi ve men, positioned at 
diἀ erent locations and under extreme stress, would have in de pen dently ob-
served and remembered the same precise sequence of events: dejection among 
the blacks at Parker’s, followed by Hanway’s arrival some distance from the 
 house, f ollowed i mmediately b y sig ns o f r enewed de termination a mong 
the resisters. Distracted, as they must have been, by sporadic gunfi re from the 
Parker  house and an army of hostile blacks fl owing in from every direction, 
 wasn’t it likely that at least one of the slave hunters would have failed to notice 
the exact moment of Ha nway’s a rrival? Th e g reat probability, t herefore, i s 
that the fi ve witnesses had been prompted by the prosecutors, who  were anx-
ious to make sure that they all supported and agreed about Hanway’s involve-
ment in the “traitorous combination.”

For tactical reasons, the defense attorneys had decided that they would not 
cross- examine Joshua or Dickinson Gorsuch, as that would later allow them 
to profess sympathy for the bereaved Gorsuch family. Th at courtesy, however, 
apparently did not extend to Pearce, whom Stevens vigorously cross- examined 
even though he was Edward Gorsuch’s nephew. Stevens’s fi rst objective was 
to establish that Pearce had not heard any shooting in the “long lane” lead-
ing from t he Parker  house, where K line had co nfronted Ha nway. Th at  was 
extremely i mportant be cause t he abs ence of g unshots i n Ha nway’s v icinity 
would tend to undermine the theory that he had inspired the blacks to begin 
fi ring. Pearce resisted the implication, but Stevens was per sis tent:

Stevens: From the t ime you looked for the Marshal until you re-
treated did you see any body fi ring in the long lane?

Pearce: I h eard no fi ring i n t he long la ne. My attention wa s not 
directed to the long lane.

Stevens: Did you hear any fi ring in the long lane?
Pearce: My attention wa s not d irected t here a nd of course I d id 

not hear.
Stevens: I did not ask where your attention was directed, I asked if 

you heard any in the long lane.
Pearce: I stated I did not.

Using the same dogged technique, Stevens also compelled Pearce to admit 
having once declared t hat Ha nway had s aved h is l ife during t he e scape, by 
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placing his  horse between Pearce and the pursuing rioters. Pearce also reluc-
tantly conceded “that the  whole diffi  culty or at least the fatal part of it arose 
from the imprudent conduct of [his] uncle.”

Attorney G eneral B rent conducted t he r edirect ex amination o f Pearce, 
marking h is fi rst signifi cant contribution to the trial. He had gotten only 
three questions out of his mouth when Stevens objected to his “insinuations 
with a witness.” Th at sparked a testy exchange between the two attorneys, in 
what had u ntil t hen be en a m ostly co urteous p roceeding. B rent r etorted 
that there had be en no insinuation and that Stevens’s remark was “unwar-
rantable.” Th e defense and prosecution continued to spar over whether Brent’s 
questions, a ny i nsinuations a side,  were be yond t he s cope o f t he c ross- 
examination and thus impermissible on redirect. Justice Grier fi nally ruled 
in favor of the prosecution, noting that “where a party may have overlooked 
a point, he then may have leave to ask it again.” Th at was a temporary vic-
tory for Brent, but it might have come at great cost. Th e prosecutors would 
later become per ilously la x about t he formal order of t heir proof, perhaps 
relying to their detriment on Grier’s initial permissiveness.

Th e fi nal t wo w itnesses of t he t rial’s fi rst we ek  were M iller K nott a nd 
his adolescent son John. Both had seen the shooting of Edward and Dick-
inson G orsuch, b ut n either co ntributed a nything d amaging t o Ha nway. 
Once again the direct examinations  were conducted by George Ashmead, 
and once again Brent insisted on pursuing redirect examinations— in both 
cases at greater length than the original directs— although he did not suc-
ceed in implicating the defendant. Th e redirect examination of young John 
Knott droned on so long t hat defense counsel fi nally objected t hat it was 
simply repeating material that should have been covered during direct 
examination.

Brent’s reply was more revealing than he intended. “I can only say in re-
gard to these facts that I was not aware what the witnesses could prove” when 
they fi rst testifi ed. “We de termined o n co nsultation t o r e- examine bo th o f 
these witnesses.” In other words, the prosecution was so ill- prepared and un-
coordinated that they had n ot conferred about the witnesses’ testimony be-
fore putting them on the stand. Even worse, it appeared that Brent had access 
to information relevant to t he testimony but had n ot shared it w ith George 
Ashmead (or had not trusted him to present it). Justice Grier remained indul-
gent, a lthough only to a po int. He a llowed Brent to continue t he redirect 
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examination of John Knott for a while, before fi nally cutting him oἀ : “It is no 
use examining him as to what he was examined on before.”P
Monday morning, December 1, brought a n ew set of prosecution w itnesses 
and a new line of attack. J. Franklin Reigart, who had presided over one of 
the preliminary hearings, testifi ed to the heated confrontation that occurred 
when Hanway and Elijah Lewis turned themselves in at Zercher’s Hotel. He 
recounted Kline’s angry accusation: “When I plead for my life like a dog and 
begged you not to let the blacks fi re upon us, you turned round and told them 
to do so.” Although Elijah Lewis immediately denied the charge, “Mr. Han-
way said nothing, he didn’t deny it.” Constable William Proudfoot then testi-
fi ed t o t he s ame ex change, r eporting bo th K line’s w ords a nd Ha nway’s 
guilty silence. Th e cross- examinations could not challenge the accuracy of 
Reigart’s and Proudfoot’s testimony, so instead they emphasized Kline’s oἀ en-
sive belligerence— Reigart recounted how he had to take Kline by the shoulder 
to prevent a disturbance— in contrast to Hanway’s relative composure.

At that point the trial fi nally turned to evidence of “preconcert and combi-
nation.” Charles Smith was called to testify about the warning that had been 
spread i n C hristiana just before t he r iot. He had en countered S amuel Wi l-
liams just before daylight, and the black agent of the Philadelphia Vigilance 
Committee told him that slave hunters  were at work in the area. Hoping to 
alert the runaways “that their masters  were aft er them,” Williams had l eft  a 
note in Christiana, and he implored Smith to help spread the word.

Th e defense objected bitterly to Smith’s te stimony. It m ight have consti-
tuted proof of someone’s preconcert, but there had been no mention of Han-
way a nd t he te stimony wa s t herefore i rrelevant. “W hat i s wa nting  here i s 
the connecting link,” argued defense counsel, because there was no evidence 
of any communication between Williams or Smith and Hanway. U.S. Attorney 
John Ashmead was ready to defend his theory of the case, arguing that Wil-
liams’s warning had been the starting point of the ultimate oἀ ense:

Th is is the beginning of the transaction and was the fi rst informa-
tion which led to the assembling of the band of armed negroes and 
the other parties at Parker’s  house. . . .  And aft er the information 
was taken by this man, [Hanway] was seen there, acting in concert 
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with t hem, en couraging t hem, a nd h e i s r esponsible f or a ll t hat 
happened from the beginning.

Grier ruled in favor of the prosecution. Because Hanway “was at least pres-
ent at an outrage in which a hundred men  were concerned,” Grier reasoned, 
“the ac ts of a ll t he pa rties concerned i n i t became e vidence a gainst h im to 
show the nature of the oἀ ense. Otherwise it would be impossible to make out 
treason or conspiracy.”

Seizing that opening, the prosecution next called Dr. Augustus Cain, who 
was a “ well- known abo litionist a nd ac tive u nderground r ailroad a gent.” 
Appearing i nvoluntarily u nder sub poena, C ain wa s fa r f rom a coo perative 
witness. Testimony had to be dragged out of him, bit by bit. Under question-
ing by George Ashmead, Cain allowed that he had spoken to Josephus Wash-
ington and John Clark— the two government in for mants who had absconded 
from prison, perhaps with Marshal Roberts’s connivance— on the day before 
the riot. He also admitted that they had given him a paper— presumably from 
Samuel Wi lliams— with t he na mes o f t hree r unaways wh o n eeded t o be 
warned. At t hat point Brent jumped in, interrupting Ashmead’s orderly ex-
amination to ask when Cain had fi rst heard “of the murder of Edward Gor-
such.” “Not of the murder, I didn’t hear,” answered Cain, “but I heard that the 
kidnappers had been at Parker’s.”

Grier was not pleased by the witness’s characterization: “I suppose in the 
language of that region, any master seeking to recover his slave, is called a 
kidnapper. I wa nt to k now what t he w itness means by it.” Cain, however, 
would not give ground, even to the court. “I gave the words as they  were told 
to m e b y a co lored ma n,” h e sna pped, “t hat t here  were k idnappers a t 
Parker’s.”

Grier did not pursue the point, but Brent was not about to miss an oppor-
tunity to sully the witness. Aft er you learned of Gorsuch’s death in the riot, he 
asked, “Were you at any time . . .  called upon to dress any wounds of any col-
ored persons?” Cain answered that he had treated two black men for gunshot 
wounds but had not asked them how they had come to be injured. “Did you 
give any information to have these men arrested?” asked Brent. Cain admit-
ted that he had not.

If not technically guilty as an aft er- the- fact co llaborator, C ain had de fi -
nitely been exposed as a fugitive sympathizer and perhaps worse. Brent hoped 
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that Cain might even provide the key to the case, by linking abolitionist agita-
tion to the planning of the Christiana re sis tance. Cain, however, saw where 
the examination was headed and did his best to derail it:

Brent: Have you any knowledge of meetings having been held in 
that neighborhood in regard to fugitive slaves?

Cain: No, sir.
Brent: Had you knowledge of any meeting in which that was con-

sidered, though called for other purpose?
Cain: I think it is likely I had.
Brent: When was it and where?
Cain: It was at Westchester, at the Horticultural Hall.
Brent:  Were there speeches made at that meeting against [the fugi-

tive slave] law?
Cain: Th ere  were speeches disapproving of the law, I believe.
Brent: Di d y ou s ee t he r esolutions p ublished i n t he pa pers 

aft erwards?
Cain: I didn’t.
Brent: Do you know whether Hanway was present?
Cain: I don’t— I don’t recollect seeing him at it.

George Ashmead suddenly seemed to realize that Brent was making a po-
tentially decisive point that he apparently had not previously discussed with 
his cocounsel. Ashmead immediately interposed a series of his own questions, 
returning Brent’s earlier interjections:

Ashmead: Was it a society that met?
Cain: I believe it was.
Ashmead: What society was it?
Cain: I u nderstood i t [to] be t he A nti- Slavery S ociety. . . .  It wa s 

the annual convention.
Ashmead: In what paper in Westchester are the resolutions of that 

society generally published?
Cain: I don’t know if any resolutions  were adopted at that meeting.
Ashmead: Do you know in what papers in Westchester the resolu-

tions of that society are generally published?
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Cain: I a m not aware of t here having published a ny of t he pro-
ceedings in any paper in Westchester.

Not to be outdone, Brent reasserted his control of the examination:

Brent: How many attended in that convention from Sadsbury 
[Christiana] Township?

Cain: I  can’t tell. . . .  I don’t recollect. . . .  I was there as a spectator; 
I didn’t receive any invitation to go.

Th at wa s a s much a s t he prosecution wa s able to e stablish (or i ntimate). 
Cain had e vidently known something in advance about plans to thwart the 
slave catchers, and a ft erward he had been trusted enough to secretly treat 
the black men wounded in the riot. He was also tied closely to the abolitionist 
movement in the Christiana area, and the manner of his responses hinted— if 
only by his hesitation— that he knew more than he was willing to tell about 
Hanway’s possible associations as well. Still, there had been many problems in 
Cain’s direct testimony; the combative witness had refused to supply details 
or name names. Th e defense wisely chose not to cross- examine him, lest they 
open areas of inquiry that could be exploited on redirect examination.

Th e p rosecution’s co nspiracy t heory r ested o n a s eries o f i mplied l inks, 
leading from the Anti- Slavery Society to Samuel Williams to Josephus Wash-
ington and John Clark to Augustus Cain to Castner Hanway. But thus far 
the story wa s f ull of holes. Some of t he gaps could conceivably be fi lled by 
inferences— just as Justice Grier had ruled that Hanway’s mere presence at the 
riot could be used to tie him “to the acts of all the parties concerned”— but a 
jury was likely to want hard proof somewhere along the line. Perhaps Wash-
ington a nd Clark m ight have supplied t he necessary connection— there i s 
no telling who  else they warned or recruited to the re sis tance, in addition to 
Dr. Cain— but they had mysteriously fl ed government custody and  were not 
available to testify.

Th ere  were other cooperating witnesses, however, including two black men 
who testifi ed that they had been alerted to the “kidnappers” at Parker’s  house. 
John R oberts had be en r oused on t he m orning o f t he r e sis tance by Joseph 
Scarlett, a Q uaker who wa s a lso a mong t he i ndicted wh ite men. Under i n-
structions from Scarlett, Roberts had fi rst attempted to round up other “col-
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ored people,” and he then headed to Parker’s himself, carry ing a loaded gun 
that had be en g iven to him by a ma n named Jacob Townsend. Roberts was 
obviously under considerable pressure to testify favorably for the prosecution, 
having ad mitted to bei ng a rmed at t he scene of t he k illing. By t he t ime he 
took the stand, Roberts had spent seventy- two days in custody at the Moya-
mensing Prison, where he had sha red quarters with Washington and Clark, 
and he testifi ed that the two missing witnesses had escaped but did not “break 
any locks or any thing of that kind.”

Jacob Wood had be en recruited in a si milar fashion. He testifi ed that he 
had be en at work d igging potatoes on t he morning of t he r iot when E lijah 
Lewis “came along and informed me that . . .  it was no time to take up pota-
toes, when Mr. Parker’s  house was all surrounded by kidnappers.” With that, 
George Ashmead announced, “We close the testimony . . .  in this case, on the 
part of the United States.”

Senator Cooper, putative lead counsel for t he prosecution, a llowed t hat he 
was relatively satisfi ed with his and his colleagues’ work. “I think we have estab-
lished the material overt act, by more than two witnesses,” he wrote to Gover-
nor Lowe. “It is to be feared however, that the character of the principal witness, 
Kline, will be successfully assailed by the prisoner, and especially inasmuch as 
there are some discrepancies between him and our other witnesses and some 
contradictions of his former statements made at various times.”

Cooper had more reason to worry than he confi ded t o G overnor L owe. 
Although the prosecution had indeed produced adequate evidence of a mate-
rial overt act, Hanway’s personal culpability was supported only by the tenu-
ous inference that every person present at the re sis tance was accountable for 
the ac ts o f t he r ioters. Th e g overnment had a lso p resented sig nifi cant evi-
dence of preconcert. Th ere had clearly been a general plan in the area to resist 
slave hunters in which it appeared that Joseph Scarlett, Elijah Lewis, and oth-
ers had gone from  house to  house gathering men to join the crowd at Parker’s. 
But Hanway had been loosely tied, if at all, to that eἀ ort. Most glaringly, there 
had been no solid proof of Hanway’s intention, in a case where intent was the 
most important element of the crime. To gain a treason conviction, the pros-
ecutors had to prove that Hanway intended to render the fugitive law a nullity, 
not merely that he had provoked re sis tance to the recapture of certain slaves.

Th us, the prosecution case was uncomfortably dependent on the credibil-
ity of Marshal Kline, the witness who most directly implicated Hanway in the 
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re sis tance. I t wa s K line wh o had Ha nway wh ispering t o a g ang o f a rmed 
blacks immediately before they began fi ring in the long lane, and it was Kline 
who had generated Hanway’s alleged admission- by- silence at Zercher’s Hotel. 
Kline was also the only witness to Hanway’s arrogant assertion that “he did 
not care for any act of Congress,” including the Fugitive Slave Act— an avowal 
that was more incriminating at the time than it may appear today. In the nine-
teenth c entury, t he ter m “care for” wa s not s ynonymous w ith “appreciate.” 
Instead, it was oft en used in the sense of “heed,” in which case Hanway’s state-
ment could have be en i nterpreted to mean t hat he would not recognize or 
obey the law, with the following implication that he intended to interfere with 
its general enforcement. Such a su pposition might have been reinforced by 
the introduction of the promised abolitionist books, pamphlets, resolutions, 
and writings— or, better yet, some evidence of Hanway’s own attachment to 
abolitionism— but n o such e vidence had be en oἀ ered d uring t he p rosecu-
tion’s case- in- chief.

Despite C ooper’s c autious o ptimism, def ense co unsel A rthur J ackson’s 
evaluation was closer to the mark. It came “to the surprise of every one,” he 
observed, wh en “t he c ase o f t he U nited S tates wa s a nnounced t o be co n-
cluded” with so many of the prosecution’s promises unfulfi lled.
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b 7 B

SIR—DID YOU HEAR IT?

T
heodore Cuyler opened the case for the defense, and he wasted no time 
getting directly to the point. He assailed the “total inadequacy” of the 
prosecution c ase a nd h e ex pressed “ painful su rprise, t hat a cha rge s o 

grave has been founded upon evidence so weak.” Yes, there had been a terrible 
murder at Christiana, but Hanway had taken no part in it. Far from a traitor-
ous conspirator, the defendant was “as free of participation in this oἀ ence as 
you who sit in the jury- box; or his honor, upon the bench.” Hanway had gone 
to William Parker’s only to determine whether unlawful kidnappers  were at 
work, as had oft en been the case over the years in the region. Once he saw that 
Henry Kline had legitimate authority, Hanway retired from the scene “before 
any fi ring.”

If t he c ase had t aken o n po  liti cal sig nifi cance, ex plained C uyler, i t wa s 
only because the State of Mary land, as personifi ed by Attorney General Rob-
ert Brent, “distrusts the justice of Pennsylvania.” Th at was most unfair to Han-
way, amounting a lmost to a t hirst “ for t he blood of t his man” who “ is not 
 here through his counsel to defend those sad deeds which disgraced the sweet 
and peaceful valley near Christiana.” Indeed, the defense explicitly accepted 
the constitutional obligation to return fugitive slaves when sought by proper 
means.

Th e treason charge itself was absurd, argued Cuyler, as was the prosecution 
claim that the fate of the  Union might somehow turn on the outcome of the 
case:

Sir—Did you hear it? Th at t hree harmless, non- resisting Quakers, 
and eight- and- thirty wretched, miserable, penniless negroes, armed 
with corn- cutters, clubs, and few muskets, and headed by a m iller, 
in a felt hat, without a coat, without arms, and mounted on a sorrel 
nag, levied war against the United States. Blessed be G od that our 
 Union has survived the shock.
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One leg of the defense strategy was to show the frequency of illegal kidnap-
ping in the vicinity of Christiana, thus providing a context for Castner Han-
way’s and Elijah Lewis’s rush to Parker’s  house. To that end, Th addeu s Stevens 
called Th omas Pennington as his fi rst witness and asked him to testify “to the 
kidnapping a nd c arry ing away of coloured persons i n t he neighborhood of 
the Gap within the past year.”

U.S. A ttorney J ohn A shmead i mmediately ob jected. I llegal k idnappings 
had nothing to do with the case, he argued, because Kline and Edward Gor-
such had be en acting under lawful pro cess. “Th ere is no crime in the world 
that could n ot be j ustifi ed i n s ome way . . .  by sh owing t hat s omebody had 
done a wrong anterior to it.”

Stevens countered that the proposed evidence was material to Hanway’s 
defense “to show what might have brought h im t here.” Th e Gap Gang, he 
said,

had not only upon one, but on two or three occasions, in the dead 
of n ight, i nvaded t he  houses o f t he n eighbors, o f wh ite pe ople, 
where black men lived, and black people, and by force and violence 
and g reat i njury a nd ma lice, w ithout authority f rom a ny person 
on earth, seized and transported these men away.

Grier looked to the prosecutors for a cogent response, but instead Ashmead 
and James Cooper openly quibbled with each other over whether the date of 
the alleged kidnappings was relevant. Th ey should have been more attentive 
to the court.

Th eir ob jection w ould be va lid, J ustice Gr ier t old t hem, i f “ you had i n-
dicted this man simply for resisting an offi  cer of government; but when you 
have ac cused h im o f t reason, i t i s a posi tion f ounded u pon s ome p revious 
conspiracy or agreement.” Hanway, therefore, should be allowed to show that 
he had come to Parker’s “merely upon the spur of the moment [rather than] in 
open war.” Th e prosecution had been given “the widest scope to prove either 
by proclamation or meeting, or a mere publication that it was a levying of war,” 
and it was only fair that the defendant be allowed the same latitude. Th e pros-
ecutors could only grimace as Grier continued to rule against them. While the 
Fugitive Slave Act had been “unjustly treated with odium,” he said, it was not 
necessarily proven that Hanway and Lewis had k nown from the fi rst alarm 
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that “masters  were there with proper pro cess to arrest a runaway.” Th us, it was 
permissible for the defendant to “show that kidnappers had been about, and 
there was a deg ree of insecurity among the free negroes who resided in that 
neighborhood.”

Stevens took full advantage of the court’s ruling, producing four witnesses 
to a brutal abduction. Pennington testifi ed to the kidnapping from his home 
of a b lack man named John Williams, who was seized at gunpoint by six or 
seven members of the Gap Gang. Williams struggled for his freedom, but he 
was beaten bloody and dragged to a waiting carriage. On cross- examination, 
Cooper attempted to show that Williams had be en a r unaway who presum-
ably had been lawfully captured, but Pennington would not agree with either 
proposition. Pennington’s son and daughter- in- law  were later called to back 
him u p, b ut t heir d irect te stimony adde d f ew de tails a nd t hey  were ba rely 
cross- examined.

Th e n ext def ense w itness wa s H enry R hay, wh o te stifi ed t o t he sa me 
 encounter. Th is t ime B rent co nducted t he c ross- examination, a nd h is a p-
proach may well have come as a su rprise to his prosecution colleagues. “Do 
you know of any meetings, large or small,” he asked, “in that neighborhood, 
on the subject of the Fugitive Slave Law?” Th is was an obvious attempt to rem-
edy the earlier defi ciencies in the prosecution case, especially in light of Jus-
tice Grier’s recent comment about the need for evidence of a “proclamation or 
meeting, or a mere publication” to support the theory of treasonous intent.

Stevens, of course, objected that Brent had gone well beyond the scope of 
the direct examination. Justice Grier agreed. “It is irregular to cross- examine 
a w itness, ex cept o n t he sub ject ma tter o f h is ex amination- in- chief. I f y ou 
want the witness, you should produce him yourself.”

“We will reserve it,” said Brent, attempting to salvage something from the 
situation. But that only made things worse. “You have already made your case 
upon which the United States must stand or fall,” admonished Grier. “You 
have a right to cross- examine, to show how far the defendant’s witnesses have 
told the truth . . .  but not to start new subjects with the cross- examination.”

Th at may have been the moment when the prosecutors fully realized how 
badly their case had faltered, in part because each lawyer seemed to be acting 
in de pen dently of the others. Not only had they constantly interrupted one an-
other, but Ashmead and Cooper could not even agree on so simple a matter as 
the relevance of evidence. And Brent, it appeared, had his own ideas— perhaps 
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his o wn i nformation— about h ow t o p rove t he ex istence o f a n abo litionist 
conspiracy. P
It was only the fi rst day of the defense case, and the prosecution was a lready 
reeling. It appears that the prosecutors retreated to confer among themselves, 
because John Ashmead was not in the courtroom when Elijah Lewis was called 
as the next witness. Th at may have been a def ensive maneuver on Ashmead’s 
part. Lewis was going to create more trouble for the prosecution, and this time 
the problem would be attributable solely to the U.S. attorney himself.

As s oon a s L ewis t ook t he st and, Justice Gr ier a sked wh ether t he co urt 
should dela y t he p roceeding u ntil A shmead’s r eturn. S peaking c ryptically, 
Brent explained “it was understood that Mr. Ashmead would oἀ er an objec-
tion to this testimony,” but then he proceeded to present the argument him-
self. Lewis was disqualifi ed, said Brent, because he had been indicted as part 
of a  “ joint oἀ ense.” Th e r ules of evidence in 1851 did not permit a c riminal 
defendant to testify in his own behalf, and Brent insisted that the “interested 
party” rule applied equally to codefendants, even if they  were not then being 
tried. Justice Grier was not persuaded. “Having indicted the prisoners sever-
ally,” he told the prosecution, “you cannot deprive one of them of the testi-
mony of his fellow” by holding separate trials.

Ashmead’s de cision t o p roceed w ith s eparate t rials had back fi red badly. 
Without Lewis, there would have been no eyewitness for the defense. Hanway 
was barred from testifying, and the only other witnesses to the relevant ex-
change had been Kline and the surviving members of the Gorsuch party. But 
now, following Gr ier’s r uling, t he defense would be ab le to provide its own 
fi rsthand account of Hanway’s reaction to the riot. Whether he was angry or 
embarrassed by t he t urn o f e vents, A shmead d id n ot r eturn t o court u ntil 
Elijah Lewis was oἀ  the stand.

Under questioning by Stevens, Lewis explained that he had fi rst been ap-
proached by Isaiah Clarkson at about sunrise, as he was fi rst o pening h is 
shop. Clarkson was spreading the alarm that Parker’s  house “was surrounded 
by k idnappers” a nd he insisted t hat L ewis join h im “to see t hat justice was 
done.” Lewis readily agreed, but Hanway’s involvement seemed almost like an 
aft erthought: “Having to pass Castner Hanway’s  house, I called upon him and 
requested him to accompany me.” Hanway was not feeling well that morning, 
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so he saddled his  horse for the one- mile  ride to Parker’s, while Lewis contin-
ued on foot.

By the time Lewis arrived at Parker’s, Hanway was already conferring with 
Kline. At Lewis’s request, K line produced h is wa rrants, a nd t hen asked t he 
two local men to assist in arresting the fugitives. Lewis and Hanway replied 
that they “would have nothing to do with it.” By then there  were “several 
negroes” nearby who “had guns and threatened to shoot.” Hanway shouted, 
“ ‘Don’t shoot! don’t shoot! for God’s sake, don’t shoot!’ and advised Kline that 
it would be d angerous to attempt ma king a rrests, a nd t hat t hey had be tter 
leave.” As more armed blacks arrived, all three white men retreated; Kline 
ran into a nearby copse before the fatal shooting began.

Stevens concluded the examination with a masterful series of pointed ques-
tions that summarized the entire defense case:

Stevens: Di d [Hanway]  ride ac ross t o t he o ther si de o f t he la ne 
where the negroes  were, to speak to them?

Lewis: He did not.
Stevens: Did he, or did he not say that he cared nothing about the 

Act of Congress or any other law?
Lewis: He did not, that I heard him.
Stevens: Did you say that?
Lewis: I did not.
Stevens: When the fi ring commenced, Kline was in the woods?
Lewis: He was.

Lewis was triple- teamed on cross- examination, with Cooper, George Ash-
mead, and Brent each taking a t urn. Cooper began by questioning whether 
Lewis (and t herefore K line) had depa rted before t he shooting began. “W hy 
did you leave?” he asked. “Our object being accomplished— to ascertain that 
there was authority there, we had no further business,” Lewis replied. “Why 
didn’t you go back at the time and assist?” challenged Cooper, hoping to em-
barrass the witness or at least make him seem callous and untrustworthy. “It 
is a hard question to answer,” stammered Lewis, whose only explanation was 
that “I felt repugnant to going there.”

George Ashmead took over at that point, with a set of questions intended 
to implicate the black prisoners. Had Lewis seen Harvey Scott at the scene? 
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John Morgan? Henry Simmons? Lewis answered no to all three. Well, then, 
asked Ashmead, “who  were t he colored persons t hat you saw t here, whom 
you knew?” Lewis named William Howard and James Dorsey, who  were not 
among t he i ndictees. H e a lso na med Ez ekiel Th ompson, wh o had be en 
charged, but added that “he had nothing in his hands that I saw.”

Brent followed up with a relentless cross- examination that turned out to be 
one of the best in the entire trial. He began with Isaiah Clarkson’s request to 
Lewis:

Brent: He wished you to see justice done?
Lewis: He called upon me to go and see justice done.
Brent: Had y ou promised him or anyone before that, you would 

see justice done?
Lewis: I had not, that I know of.
Brent: Why did he call on you?
Lewis: I don’t know.
Brent: Had he par tic u lar reasons for calling on you to see justice 

done?
Lewis: None that I know of.
Brent: You hadn’t promised it before?
Lewis: No.

Brent had suc cessfully i nsinuated t hat L ewis (and perhaps a lso Ha nway) 
had been pa rt of a p reexisting network of resisters. He t hen moved on to 
 address Lewis’s disrespect for the law, pointing out that the witness had s een 
Kline’s four warrants:

Brent: Did you tell the negroes that there was authority?
Lewis: I did not speak to them.
Brent: Why didn’t you give them that information which you had 

obtained from the papers? You went there to see justice done?
Lewis: I went there to see if they had authority.
Brent: You  were invited to see justice done. I wa nt to k now why 

you did not inform these men you saw there about to proceed to 
violence, that there was authority?
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Lewis: I don’t know that I can give any reason; I felt myself in dan-
ger and wished to get away.

Had Lewis really been in danger? Or had h e been more a pa rtisan of the 
re sis tance than he let on? Brent had one more point to make along that line:

Brent: Did you sell any powder or shot the day before?
Lewis: I have no recollection of selling any.
Brent: Have you sold to colored persons?
Lewis: I sell to all who ask me.
Brent: Th en you have sold to colored persons?
Lewis: Yes, to colored, and to white, too.

Th e cross- examinations had d one some damage to Lewis, but on balance 
his testimony was still extremely helpful to the defense. Contrary to the pros-
ecution theory, Lewis had provided a plausible alternate account of Hanway’s 
actions at Parker’s and, even more important, an innocent explanation of 
Hanway’s motive for being there in the fi rst place.

Nine defense witnesses testifi ed to minor contradictions in the prior state-
ments of prosecution w itnesses. Four of t hem had h eard K line admit t hat 
he fl ed before t he shooting began, wh ile b laming t he debacle on G orsuch’s 
refusal to join him in retreat. Four others heard Dr. Pearce brand K line a 
coward for abandoning his posse. Th e voluble Pearce had apparently spoken 
frequently abo ut h is ex perience a t P arker’s, be cause t hree o f t he w itnesses 
also heard him concede that Hanway had saved his life. Only one of the wit-
nesses had actually been present during the re sis tance. Isaac Rogers had seen 
Hanway fl eeing along with Dr. Pearce and Dickinson Gorsuch, and he testi-
fi ed that Hanway had sh outed, “Don’t shoot!” to the pursuing colored men. 
Once again, Brent demonstrated his astute understanding of the case, point-
ing out on cross- examination that it “would have endangered Hanway” if the 
black men had fi red while he and Pearce  were both running away down the 
same lane.

If t hat ba rrage had n ot be en en ough, t he def ense f ollowed w ith t wenty- 
nine witnesses, many of them leading fi gures in Philadelphia’s legal and po-
liti cal communities, who testifi ed to Henry Kline’s poor reputation for truth 
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and veracity. Th eir testimony varied in minor detail, but they declared unani-
mously that Kline was an undependable character who could not be t rusted 
under oath. Th e prosecutors could do little more than sit and watch as their 
key w itness wa s per sis tent ly v ilifi ed, a lthough t hey d id ma ke su re h e wa s 
present in the courtroom for all of the character testimony— no doubt in the 
vain hope that the defense witnesses might be more restrained if they had to 
face Kline in person.

Interspersed among the general character witnesses, the defense also called 
members of the Carr family to testify that Harvey Scott could not have been 
present d uring t he r e sis tance a t P arker’s. Th e p rosecution ob jected o n t he 
ground that they had never called Scott as a witness in the Hanway trial itself, 
but Stevens pointed out that Kline had mentioned Scott’s presence during di-
rect examination. Carr’s testimony, therefore, would show that Kline’s testi-
mony wa s “utterly a nd t otally fa lse.” C ooper r eplied ha lfh eartedly that the 
prosecution had not asked any “questions to ascertain whether Harvey Scott 
was there; the witness volunteered to state it,” but he must have known that 
he was fi ghting a losing cause. Grier ruled the testimony admissible and the 
defense proceeded to devastating eἀ ect.

John Carr testifi ed t hat Scott had be en “ buttoned” i nto h is second- story 
room on the night of September 10, and released only at sunup the following 
day. Scott then worked in Carr’s blacksmith shop the entire morning of Sep-
tember 11, and therefore could not possibly have made a secret six- mile round 
trip to Parker’s. Carr’s testimony was corroborated by his son- in- law and one 
of his customers, both of whom saw Scott in the blacksmith shop during the 
hour of the riot. On cross- examination, Cooper was reduced to asking whether 
“a man of ordinary size” could have climbed out of the window at Carr’s. Th at  
was unlikely, said the witness, but even so it would not explain Scott’s pres-
ence the entire morning in the smithy.

In what may have been h is only m isstep i n t he entire t rial, Stevens c alled 
Enoch Harlan as a character witness for the defendant. Harlan, a Quaker who 
had known Hanway for twenty- eight years, described him as “a peaceful, good, 
loyal, and orderly citizen.”

Th at was one adjective too many, as Ashmead eagerly jumped on the de-
scription of Hanway as “loyal.” How could Hanway be loyal, Ashmead asked, 
when he had refused to assist Kline in the execution of the fugitive slave law? 
“What I mean by loyal,” replied Harlan, “would be a man that would not resist 
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the laws of his country.” Th at was not enough for Ashmead.  Wouldn’t a loyal 
citizen have to “perform any duty and any obligation that the law of the land 
lays upon him?” Th at put the witness in a bind, but he answered candidly:

I would say there  were some duties which the laws of our country 
might impose upon me which I could not conscientiously perform; 
which if not performing them I am not loyal, [then] I am not a loyal 
citizen.

Th e implication hung over the courtroom. Hanway had admittedly refused 
to fulfi ll his legal obligations under the fugitive act, and now a defense witness 
conceded that might have been “disloyal.” While there was a co nstitutional 
diἀ erence between disloyalty and treason, it was a fi ne distinction that might 
easily elude a jury. Stevens therefore hastened to repair the damage by point-
ing out that Harlan was a Quaker, whose religion prevented him from bearing 
arms or fi ghting t he enemies o f t he country. “Does M r. Ha nway belong t o 
your sect?” Stevens asked. “He is not a member of either branch of the Society 
of Friends that I know of,” replied Harlan.

Defense counsel would close their case with twelve more character wit-
nesses, who variously vouched for Hanway’s quiet, orderly, well- disposed, in-
nocent, good- hearted, unblemished, and remarkably peaceable nature, but they 
would not again make the mistake of raising the “loyalty” issue. On Th ur sday, 
December 4, the defense rested. P
George Ashmead was assigned the task of outlining the prosecution’s rebuttal 
case to the jury, and he began with a straightforward refutation of the defense 
case. H e def ended Dep uty K line f rom t he m ulti- witness cha racter a ssault, 
explaining that “it is impossible for a police offi  cer to have continued for sev-
eral years in his offi  ce without raising round him, in all probability, a host of 
enemies.” More surprisingly, he committed the prosecution to “produce Har-
vey S cott h imself before you [to] corroborate t he st atement of K line.” A sh-
mead also denied the claim that i llegal kidnappers had previously enjoyed a 
free hand in Christiana, promising to prove that the man allegedly seized 
by the Gap Gang had in fact been a f ugitive slave taken by a lawful warrant. 
But even i f i t had be en a k idnapping, s aid A shmead, i t wa s o nly a si ngle 
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incident— far from the epidemic of abductions Th eodore Cuyler had described 
in the opening statement for the defense. “Do you believe,” asked Ashmead, 
“if the learned counsel for the defence had had it in their power to prove an-
other case even of alleged kidnapping, that they would not have done it?”

Ashmead’s st atement a t la st sh owed a sig n o f coo rdination a mong t he 
prosecuting a ttorneys. P ursuing t he t hemes o f B rent’s c ross- examinations, 
Ashmead promised to show that in the Christiana region, “meetings have been 
held, spe eches ha ve be en made , a nd r esolutions ad opted . . .  to su stain t hat 
higher law, which . . .  overrides the laws and the Constitution.” Indeed, it would 
be proven that “or ga nized bands of negroes [had] paraded the streets of Lan-
caster, on the hunt for slave hunters, and showing the determination that i f 
they caught them, they would kill them.” Th e latter cla im was more or less 
true, as we know from William Parker’s memoir, and Ashmead was on rela-
tively solid ground when he argued that there had been “a general, long- 
continued determination, acted upon by signals, to prevent the execution of 
the laws.” It was still necessary to tie Hanway to the conspiracy, but the pros-
ecutors had another problem. Th ey had not produced any such evidence dur-
ing their case- in- chief, and it also seemed beyond the strict scope of rebuttal.

Ashmead attempted to remedy the procedural diffi  culty by claiming that 
“the matter [had] been opened to us on the part of the defence.” But that was 
wishful t hinking. R ather t han cla im a r ight t o p roduce n ew e vidence, t he 
prosecution’s best hope lay in appealing for the court’s indulgence. It would 
not have been the fi rst time that judges had allowed an extra degree of latitude 
to disor ga nized prosecutors. For the time being, however, Grier was noncom-
mittal. He responded to a defense objection only by cautioning the prosecu-
tors against describing evidence that “would not be received as testimony.”

With t hat wa rning i n m ind, t he p rosecution beg an t he r ebuttal c ase b y 
calling a n ex hausting a rray o f cha racter w itnesses for Ma rshal K line, i n-
cluding six police offi  cers, a deputy district attorney, numerous lawyers, four 
innkeepers, two aldermen, a doctor, and a tax collector. Aft er sixty- eight wit-
nesses had a ssured t he jury of K line’s veracity (as opposed to t he defense’s 
mere twenty- nine detractors), Justice Grier observed that “two to one is as 
good as three, or four, or fi ve to one,” and he complained that “there is no use 
of multiplying them.” Somewhat reluctantly— apparently because he had still 
more K line supporters wa iting i n t he w ings— Ashmead a greed to go on to 
more substantive matters.
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A crucial showdown began when George Ashmead called William Noble 
as the fi rst of several proposed witnesses who would prove that the Christiana 
area had been “patrolled by armed bodies of negroes” who  were part of 
“a regular or ga ni za tion for the purpose of resisting, upon every and all occa-
sions, the execution of the laws of the United States.” Th e defense objected to 
improper rebuttal but the prosecutors argued there  were extenuating circum-
stances. A shmead a ssured t he court t hat “t he very ex istence of a ll t he w it-
nesses whom we intended to oἀ er upon this point  were not known, to any of 
the counsel on the part of the United States, until aft er the defence had opened 
the testimony on their part.” Brent made t he same point, a lthough he put it 
more obliquely. “I was not conscious that this testimony was in the power of 
the United States, when the evidence on the part of the prosecution closed.”

Ashmead a nd B rent  were p rotecting t hemselves f rom cha rges o f i nepti-
tude, a nd n either wa s very c redible. How could t he prosecution have be en 
unaware o f m urderous ba nds o f n egroes a nd t heir wh ite su pporters, e spe-
cially aft er having spent weeks on a county- wide roundup of every suspicious 
black man in sight? And having alleged the existence of a “traitorous combi-
nation,” how could the prosecutors now claim to have been totally unaware of 
the witnesses necessary to establish the conspiracy? Th e gist of their excuse 
was to blame each other for the woeful gap in their case, both men disclaim-
ing the knowledge that each one should have had. Th ere was suffi  cient blame 
to go a round. Th e Ashmead cousins had p repared inadequately, before a nd 
aft er t he i ndictment. B rent, a s i ndicated b y t he p ropositions i n h is c ross- 
examinations and his subsequent correspondence with Governor Lowe, had 
prior knowledge of the allegedly treasonous meetings and organizations, but 
he did not share that information with his cocounsel.

In any case, the defense lawyers  were having none of it. “Th is is perhaps the 
most extraordinary oἀ er I ever heard in rebutting testimony,” sputtered John 
M. Read. Th e prosecutors had “deliberately withheld” an essential part of their 
case “ for the express purpose of bringing it as evidence in rebuttal. . . .  I say 
that this is unpre ce dented. Th is is unpre ce dented.” Read might endlessly have 
reiterated his indignation, but it was not necessary.

“Every thing tending to show there was an intention to make public re sis-
tance to a par tic u lar law, was entirely a matter of evidence in chief,” ruled Jus-
tice Grier, “and should have been given as such.” Th e testimony now proposed 
by the prosecution was “not at a ll rebutting,” and was therefore inadmissible. 
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“By o mitting e vidence o f p reconcert,” t he p rosecutors had “ fail[ed] i n t heir 
original case” and could not be permitted to make up the ground in rebuttal.

Th at ruling was a s evere blow to the prosecution. Without any leeway to 
oἀ er new evidence on rebuttal, there was no chance of tying Hanway to any 
prearranged re sis tance. Th erefore, the only hope of conviction now rested 
even more fully on Kline’s shaky assertion that Hanway had whispered to the 
rioters and encouraged them to shoot, thereby joining, even if spontaneously, 
an armed conspiracy in progress. But Kline’s account had been badly under-
cut by the Carrs’ testimony regarding the whereabouts of Harvey Scott. Th us,  
the prosecutors had l ittle choice but to call Scott himself to the stand, in a 
last- ditch attempt to bolster the credibility of their own star witness.

George A shmead conducted S cott’s d irect ex amination, hoping to prove 
that Carr and the other defense witnesses had be en incorrect. “Were you at 
the battle?” asked Ashmead.

“I gave my evidence that I wa s there once,” said Scott equivocally. “I was 
frightened at the time,” he continued, “and I said I was there, but I was not.”

Ashmead could not believe his ears. “Were you there?” he demanded.
“I was proved to be there, but I was not there,” the witness replied.
Ashmead pressed on, repeating himself as though in shock. “On the morn-

ing of the 11th of September, last?”
“No, sir— Kline swore I was there . . .  and they took me to Christiana, and I 

was frightened, and I didn’t know what to say, and I said what they told me.”
For a moment there was silence in the courtroom, but then everyone real-

ized what had just happened. Th e most important witness in the prosecution’s 
rebuttal case had just recanted, and the spectators erupted into laughter and 
applause. Far from reinforcing Kline’s testimony, Ashmead’s direct examina-
tion had placed his own credibility on the line. “I had a conversation with this 
witness three or four days ago,” he frantically explained to the court, “and he 
said he was there.”

“Yes,” noted Grier sardonically, but “others have had a co nversation later 
than you.”

Still, George Ashmead could not accept the reversal. “Have you had co n-
versation with any one, since you conversed with me?” he asked the witness.

“No, sir,” said Scott.
Th at was quite enough for U.S. Attorney John Ashmead. Smarting from 

the laughter of Hanway’s friends and supporters, he reminded the court that 
Scott had testifi ed under oath at the preliminary hearing and had “detailed all 
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the t ransactions t hat had oc curred” at Parker’s. In l ight of t he w itness’s a l-
tered testimony, the prosecutor had no choice but “to ask that he may be now 
committed to [stand] trial for perjury.”

Th e defense attorneys objected. Scott was “a poor negro with a weak mind,” 
said Read, “who wa s entrapped i nto saying what wa s u ntrue.” Having seen 
Scott’s dem eanor, Gr ier a pparently co ncurred. “ Poor de v il, i t i s n ot w orth 
while for the United States to do it,” he told the prosecutors as he adjourned 
court for the day. “Let him go, and if you owe him anything, pay him, that he 
may not be tempted to steal.”

But that was not yet the end of the Scott aἀ air. Mortifi ed by the unantici-
pated turn of events, the prosecutors attempted to blame the defense team or 
its a llies for tampering w ith t heir w itness. Brent was certain t hat Scott had 
been “infl uenced by bribes or some other corrupt consideration,” but George 
Ashmead was somewhat more circumspect, arguing for the admission of Scott’s 
testimony from the preliminary hearing. Th e prior testimony was more reli-
able, claimed Ashmead, because “yesterday in the Marshal’s offi  ce he was con-
versed w ith, by several negroes” who presumably convinced him to change 
his story. “We think that we have a right to show these things . . .  in justifi ca-
tion for having oἀ ered him as a witness.”

Cooper put it more colorfully. “I think it perfectly competent to show that 
the enemy have ploughed with our heifer,” he said, accusing Marshal Anthony 
Roberts of foul play. Although the black defendants had been treated well 
by the prison authorities— provided with ample food, new clothing, and even 
barbering— Cooper claimed that Scott had been kept “ragged, dirty, and fi lthy,” 
thus making him susceptible to abolitionist enticements.

Stevens took umbrage at the accusation of witness tampering. “Our people 
had (and could have) no intercourse with him,” he huἀ ed. And besides, “It is 
not proved that we have spoken to him.” Th e latter was a rather weak denial, 
but it was adequate under the circumstances. Grier had little patience for even 
more testimony concerning Kline’s credibility and he was anxious to close the 
case. Th e prosecutors  were compelled to withdraw their proἀ er and, aft er re-
establishing a few technical points, they rested on rebuttal.P
Jury argument was a fi ne art in the nineteenth century— usually lasting hours; 
frequently ex tending for d ays— and t he lawyers i n t he Ha nway c ase  were 
understandably eager to display their oratorical skills in front of a national 
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audience. Th ey a greed a mong t hemselves t hat t hree a ttorneys would a rgue 
for each side, perhaps because no one was willing to forgo his potential star 
turn. Grier was far from enthusiastic about such a p rotracted round of ora-
tory, but he agreed to accommodate counsel and let the arguments begin.

J. R. Ludlow presented the opening speech for the prosecution, beginning 
with a su mmary of the evidence pointing to Hanway’s guilt. “An infuriated, 
lawless, determined band of negroes [had] assembled together,” he said, “for 
the express purpose of rescuing slaves [and] defying authority.” Hanway had 
been their acknowledged leader, visibly raising the spirits of the mob just as 
they  were about to surrender. Aft er announcing that “he did not care for that 
[fugitive] law or any other Act of Congress,” he huddled with the armed re-
sisters. Th en,

He whispers to them those important words which shall never be 
known, but the eἀ ect of which was a bloody onslaught upon every 
white ma n upon t he g round, except t he prisoner a nd h is f riend 
Lewis.

Ludlow then turned from facts to politics. Men such a s Hanway, he said, 
“have n ot t he f ear o f t he C onstitution.” Th eir r e sis tance t o t he law “ would 
bring upon this country of ours, civil war, disunion, and all that is horrible.” 
And t hough he had be en t he “general” o f t he negroes a t Parker’s, Ha nway 
himself was a sma ll player i n a la rger conspiracy. “He was but ac ting upon 
principles wh ich had be en d ictated t o h im b y m en i n h igh a uthority,” b y 
whom “the compromises of the constitution are proclaimed to be odious.”

If Hanway’s conspiracy threatened the foundation of the Republic, there 
was l ittle doubt that it would a lso stoop so low as to tamper with a w itness 
such a s Ha rvey Scott. W hile Ludlow would never suggest t hat h is “ learned 
friends upon t he o ther side [ had] bribed h im,” he fl atly c harged t hat t here 
 were “others in the Court  house who would have done it.” How  else to explain 
the diffi  culties that beset the prosecution? Scott recanted, and “two of our wit-
nesses . . .  escaped from the jail.” Th at could only have been the work of the 
“bigots, fanatics, and demagogues [who] have endeavored to stimulate the pop-
ulace to illegal and monstrous acts.”

Ludlow’s po liti cal attack on abolitionism was restrained compared to the 
following assault from Brent. Th ere was no principle more crucial to the Con-
stitution, he s aid, t han t he commitment “t hat t he ma ster should have h is 



Sir—Did You Hear It?

123

fugitive sla ve su rrendered t o h im u pon cla im bei ng made .” A nd y et, t here 
 were those who proclaimed “in this very courtroom” that the “higher law” ab-
solved them of any obligation under the Constitution of the United States. 
It was a “monstrous doctrine” that led to “the conniving, inciting, aiding, and 
abetting” re sis tance to the law, and which threatened to “snap and rend asun-
der, one by one, the cords which bind [the  Union] together.”

Brent’s a nimus wa s n ot r eserved f or C astner Ha nway. H e a lso a ssailed 
Enoch Harlan, “one of t he w itnesses  here . . .  who said he was loyal but who 
reserved to himself the right, when summoned . . .  of not assisting though he 
saw an offi  cer of the United States threatened and menaced with death.” Per-
haps because he was a stranger to Pennsylvania, the Mary land attorney general 
did not seem to recognize the signifi cance of  nonv iolence in Harlan’s Quaker 
faith. But there  were at least four Quakers or other pietists on the jury— those 
who had affi  rmed rather than sworn when seated— and they surely would have 
been oἀ ended by Brent’s implicit denigration of their religion.

Brent may have be en tone- deaf to local conditions, or he may no longer 
have cared. By that point in the case he believed that the trial had turned into 
a “ broad farce,” writing to Governor Lowe that the entire environment was 
“tainted and rotten.” Still, he expressed hope that a “calm, collected, but se-
vere speech” might yet save the day, which makes it all the more baffl  ing that 
such an otherwise capable lawyer would risk insulting a third of the jurors.

Only aft er several hours of argument did Brent fi nally begin to address the 
question of Hanway’s actual guilt or innocence. Brent was a talented attorney 
and h e ma rshaled t he e vidence n imbly a nd ad roitly o nce h e t urned t o t he 
facts of the case. Regarding K line’s questionable credibility, for example, he 
pointed out that the deputy had never testifi ed to the words of Hanway’s whis-
pered conversation that seemed to have triggered the shooting. Th at was the 
stamp of truth, Brent explained, because “it would have been just as easy for 
him to have sworn that he heard Hanway order the blacks to fi re.” But rather 
than embellish, Kline had “contented himself with facts” and he should there-
fore be bel ieved. U ltimately, however, Brent’s a rgument wa s a s much about 
honor as it was about treason. Th e State of Mary land had been “insulted and 
traduced,” he complained at t he close of h is spe ech, a nd subjected to “ low, 
false, groveling and contemptible imputations.” Respect for Mary land and its 
institutions r equired a co nviction, h e a rgued. A nd sh ould t he j ury de cide 
otherwise, h e co ncluded po rtentously, “ I ha ve d ischarged my d uty a nd t he 
people of Mary land will act for themselves.”
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Joseph L ewis presented t he fi rst a rgument for t he defense, beg inning on 
the m orning o f De cember 6 , 1851. His much a nticipated pre sen ta tion d rew 
perhaps the largest crowd of the entire trial, including the famous abolitionist 
Lucretia Mott. But if Mott expected counsel to deliver a st irring condemna-
tion of slavery, she was quickly disappointed.

Lewis began by informing the jury that Castner Hanway did not belong to 
“any sect or any class which have set themselves in opposition” to the Fugitive 
Slave Act. Hanway was “altogether unconnected with those to whom are attrib-
uted these u npatriotic sentiments.” He accepted t he constitutionality of t he 
fugitive law, and even the legitimacy of slavery itself: “What the laws of the 
southern states have made property, is property  here by the constitution, and 
may be reclaimed.” Indeed, “If the issue  were on the Fugitive Slave Law, and 
the question  here was, whether Mr. Hanway disapproved of it; he could not be 
convicted even of that oἀ ense,” because he had never stated “any opinion ei-
ther one way or the other on that subject.”

As to the re sis tance, Lewis ignored Hanway’s admirable assertion that the 
“colored people had a r ight to defend t hemselves.” Instead, counsel insisted 
that “no ma n r egrets t he la mentable e vents o f t hat d ay m ore t han C astner 
Hanway,” emphasizing that “we are  here neither to justify, excuse, or palliate 
it.” To show his client’s compassion for the “unfortunate man, who lost his life 
in that bloody aἀ ray,” Lewis reminded the jury that defense counsel had re-
frained from cross- examining members of the Gorsuch family.

Th e closest Joseph Lewis came to denouncing slavery was his expression of 
disdain for “man and woman hunting,” which he found “revolting to the sen-
sibilities of Pennsylvanians.” But when it came to explaining Hanway’s and 
Elijah Lewis’s refusal to assist Kline, Joseph Lewis’s explanation was based not 
on sympathy for runaways, but on fear:

Had one or two white men of the neighborhood ventured to inter-
fere be tween t hose S outhern g entlemen a nd t he n egroes, t hey 
would have incurred the peculiar resentment of the negroes, and 
would have been the fi rst to be sacrifi ced.

Hanway’s innocence, said counsel, was obvious and beyond question. Th e 
entire prosecution wa s ba sed on K line’s t rumped- up te stimony, wh ich had 
been contrived in an eἀ ort to conceal the deputy’s own blundering. But even 
then, Joseph L ewis faulted only t he execution of t he slave hunting mission, 
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not its objective. Kline was a r eckless fool, but “Marshal Roberts might and 
would have apprehended all the fugitives named in Kline’s warrants without 
a single revolver.”

Th ough Joseph Lewis was soft  on the question of slave catching and aloof 
from t he abo litionist m ovement, h e wa s n ot wh olly w ithout em otion. H e 
showed absolute fury at the suggestion that “Harvey Scott has been seduced 
to perjure himself, by person or persons connected with this defence.” He ac-
cused t he prosecutors of engaging i n “a sla nder v illainous a nd atrocious to 
the last degree.”

John Re ad a lso p resented a l engthy cl osing a rgument f or t he def ense. 
He agreed that Hanway was “bound by the Constitution and by the laws of 
the land,” and he informed the jury that “we have told the Court in advance 
that we never intended to dispute the constitutionality of this [fugitive slave] 
law.” Read pronounced himself— and by extension, his client— ready “at this 
moment at all times” to render any necessary assistance to “our Southern 
brethren” i n en forcing t he law. On t he other ha nd, s aid Read, Pennsylva-
nians also had a duty to protect free blacks from kidnapping and would not 
“permit any Southern master to come into Pennsylvania . . .  and contrary to 
the express provisions of t he Fugitive Slave Law, to carry [an a lleged run-
away] into slavery.”

Of course, not e ven Brent a nd A shmead  were plainly i n favor of seizing 
blacks in violation of the Fugitive Slave Act. And the evidence had been indis-
putable that Gorsuch and Kline had complied scrupulously with the law, hav-
ing secured proper warrants and having displayed and read them out loud at 
every opportunity. Unfortunately, only the fi rst few pages of Read’s lengthy 
speech  were included in the printed record of Hanway’s trial, so we do not 
know how he intended to show t he relevance of i llegal k idnapping to Han-
way’s defense. According to the court reporter’s notes, Read’s lost address “was 
marked t hroughout by eloquence a nd profound learning, being a t horough 
and complete dissertation on the law of Treason.”

Even if the assembled audience was surprised by Lewis’s and Read’s rela-
tively anodyne arguments, they still had every reason to expect fi reworks when 
Th addeus Stevens  rose to speak. One of the most prominent abolitionists in 
the United States, he was also a famed orator. If anyone was likely to deliver a 
singing jeremiad on the evils of slavery, it was surely Congressman Stevens. 
But once again, the crowd was disappointed. Stevens simply announced that he 
“declined speaking in t he cause” and y ielded t he fl oor for the prosecution’s 
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third and fi nal argument. Stevens was acutely aware of his reputation as an 
extremist and no doubt wanted to avoid making “his well- known abolition-
ism part of Hanway’s defense.” Indeed, Stevens’s abstention was a powerful 
statement t o t he j ury. H e had a lready pa rticipated f ully i n t he t rial, c ross- 
examining nearly all of the prosecution witnesses and oft en sparring sharply 
with Brent and the other prosecutors. Th ere was no question that the “woolly- 
headed Whig” was Hanway’s main counsel, so the jurors  were unlikely to 
suddenly disassociate Stevens from the defense merely because he declined to 
deliver a closing argument. Rather, Stevens’s deference would have been taken 
as a declaration that abolitionism was irrelevant to the case. Th e expected ti-
rade a gainst slavery wa s not going to be del ivered, t hus sig naling S tevens’s 
endorsement o f t he a po liti cal posi tions L ewis a nd Re ad had a lready t aken. 
Silence, as it turned out, was the most eloquent statement Stevens could make.

Senator Cooper, however, saw things far diἀ erently. As the fi nal lawyer to 
address the jury, he wanted to leave no doubt about the po liti cal nature of 
the case. “Since the foundation of the government there has not been submit-
ted to a jury for its decision a question of greater importance . . .  to the peace, 
harmony and welfare of the  Union,” he began. “Th ere must be no refusal, no 
holding back, no hesitancy to comply with the obligations which the constitu-
tion imposes.”

Cooper sketched out the case against Hanway, emphasizing the evidence of 
conspiracy.

His arrival is greeted by huzzas, shouting and the clashing of the 
weapons of the negroes, who preceded him to the scene of action. 
Why is this? Why these manifestations of joy at his approach, if it 
 were accidental?

Th ere could be only one answer, Cooper maintained: “Because all had been 
arranged b eforehand.” Th en h e r eturned w ith a v engeance t o t he p rosecu-
tion’s main theme. It was every citizen’s obligation to obey the Fugitive Slave 
Act, and treasonous to resist. “He whose conscience . . .  forbid[s] him to sup-
port and maintain it in its fullest integrity, may relieve himself from the du-
ties of citizenship by divesting himself of its rights.”P
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Aft er eigh teen days of testimony and argument, it was fi nally time to commit 
the c ase to t he jury. Unlike today’s practice, i n wh ich jury i nstructions a re 
generally l imited t o n eutral st atements o f la w, a ntebellum j udges en joyed 
great latitude in their jury charges. It was expected that the judge would com-
ment at length on the nature of the crime, the quality and suffi  ciency of the 
proof, t he c redibility o f t he w itnesses, a nd t he sig nifi cance o f t he v erdict. 
Th us, it was well understood that Justice Grier’s jury charge could make a ll 
the diἀ erence in the case. Although the prosecution theory was problematic 
and t he e vidence less t han overwhelming, a co nviction wa s st ill pos sible i f 
Justice Grier defi ned t reason broadly enough or i f he instructed t he jury to 
infer Hanway’s responsibility for the acts of the rioters.

When at last Grier spoke, it seemed as though he had taken the prosecu-
tors’ side. Making no eἀ ort to conceal his anger, he condemned the fact that:

A citizen of a n eighboring State, while in t he exercise of h is un-
doubted r ights, g uaranteed to h im t he C onstitution a nd laws of 
the United States, has been foully murdered by an armed mob of 
negroes.

Grier wa s co nvinced t hat t he r esponsibility f or t he m urder r ested u pon 
white instigators who, “if they did not directly . . .  participate in the outrage, 
looked carelessly and coldly on.” He inveighed against the “male and female 
vagrant l ecturers” a nd t he “ infuriated fa natics a nd u nprincipled dema -
gogues” wh o had o penly co unseled “a b loody r e sis tance t o t he la ws o f t he 
land.” Th e more Grier fulminated, the more it sounded as though he accepted 
the prosecution’s abolitionist conspiracy theory:

Th e guilt of this foul murder rests not alone on the deluded indi-
viduals who  were its immediate perpetrators, but the blood taints 
with e ven de eper dy e t he sk irts o f t hose wh o p romulgated d oc-
trines subversive of all morality and all government.

He was referring, of course, to t he adherents of t he higher law who had 
or ga nized opposition to the Fugitive Slave Act. If Hanway had participated in 
the agitation against the law— if he had “attended any of these conventions got 
up to fulminate curses against the Constitution . . .  and to exhort to a seditious 
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and bloody resistance”— then he was guilty. But there was no such evidence, 
observed Grier, noting with approval that “the learned counsel for the pris-
oner” had “not made . . .  objection to this law which had been so clamorously 
urged by many presses and agitators.”

Incensed as he was at the abolitionist movement, Grier was ultimately too 
much of a judge to allow Hanway to hang without direct evidence of his cul-
pability. “Th ere was no proof of any previous connection of the prisoner with 
the [rioters] before the time the oἀ ense was committed,” and none that he had 
“counseled, adv ised o r ex horted t he n egroes t o co me t ogether w ith a rms.” 
Th at conclusion alone would have been suffi  cient to acquit Hanway, but Grier 
went even further, rejecting the prosecutors’ expansive v iew of the crime of 
treason.

“A number of fugitive slaves may infest a neighborhood,” he said, and 
along with white supporters they may “resist with force of arms, their master 
or the public offi  cer, who may come to arrest them.” If so, they would all then 
be g uilty o f felonies. But t hey would not be t raitors, he ex plained, be cause 
“their insurrection is for a private object, and connected with no public pur-
pose.” Such was also the case at Christiana. Heinous as it was, the re sis tance 
did not r ise “to t he d ignity of t reason or a l evying of wa r. Not because t he 
numbers or force was insuffi  cient [but] for want of any proof of previous con-
spiracy to make a general and public re sis tance to any law of the United States.” 
Th ere was just too little evidence that the rioters, much less Castner Hanway, 
“had any other intention than to protect one another from what they termed 
kidnappers.” Th at was bad enough, according to Grier, but he could not bring 
himself to call it treason.

Th e jury retired to deliberate, though their conclusion was all but foregone. 
Grier told the jurors that he would remain in court only “for a short time, for 
the purpose of receiving their verdict,” and they did not defy him. Aft er only 
fi ft een minutes, the jury returned with a verdict of not guilty, to the tremen-
dous relief of Hanway and his friends.

Grier had attempted to soft en the blow to the prosecutors by commend-
ing their “zeal and ability.” He singled out Brent for praise and pronounced 
the government “perfectly justifi ed” in having brought the treason charge in 
the fi rst place. Th at did little to alleviate their total defeat. Brent complained 
bitterly to Governor Lowe about nearly every aspect of the trial: the court had 
erroneously d isallowed c rucial e vidence, m isconstrued t he la w o f t reason, 
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indulged the defense lawyers, and all but encouraged “black regiments with 
white allies, in their work of murdering Southern masters.” 

Not o nly wa s Ha nway acq uitted u nder t he t reason i ndictment, b ut t he 
charges against all of the other defendants— both state and federal— were soon 
dropped as well. Th e Christiana defense team had w on a r emarkable court-
room victory. Facing an openly hostile court, Stevens and company had de-
vised a st rategy that could appeal to Justice Grier’s and Judge Kane’s strict 
constructionism wh ile n eutralizing t he j udges’ b latant a ntagonism t oward 
abolitionism. In contrast to the prosecution approach, which invoked and ex-
ploited t he na tion’s i mpending s ectional c risis, def ense co unsel s ought t o 
depoliticize the case by explicitly repudiating any link between the defendant 
and the antislavery movement.

Hanway’s acquittal was cheered in abolitionist quarters as a defeat to the 
slave power and a rebuke to the administration of Fillmore and Webster. Speak-
ing at a post- trial victory rally, Ohio Congressman Joshua Giddings “made no 
secret of his approval of the conduct of the blacks in fi ghting for their free-
dom, and said that i f he  were a sla ve, he would take his l iberty i f he had t o 
walk over t he dead bod ies of slaveholders a ll t he way f rom t he borders of 
Kentucky to the Canada line.” One of Giddings’s constituents, a t hen- obscure 
free black schoolteacher named Charles Langston, sent a si milar message of 
support, praising the actions of the “Christiana patriots [as] worthy the imita-
tion of every colored man in the country, whether bond or free, when his lib-
erty is assailed.” Seven years later, Langston would become famous for his 
role in the Oberlin f ugitive sla ve r escue. O ther abo litionists, h owever,  were 
somewhat more restrained. Lucretia Mott, speaking from the same platform 
as Giddings, dissented from his apparent approval of violence, but otherwise 
applauded the “vindication of the rights of the slave.”

To Mary land’s Governor Lowe and other Southerners, the response to the 
verdict was part of an “incalculable calamity.” Gorsuch’s blood had fl owed on 
American soil, L owe reported to h is st ate legislature, a nd yet “venal politi-
cians are found, in t he open day, to g lory in t he human sacrifi ce.”  Among 
those incensed at the acquittal was a young John Wilkes Booth, who attended 
a Mary land boarding school with a s on and a n ephew of the murdered Ed-
ward Gorsuch.

It is ironic that Hanway’s exoneration was alternately celebrated and exco-
riated as a v ictory for violent re sis tance to the Fugitive Slave Act, given that 
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his counsel had done all they could to deny the existence of any such con-
nection. At one point, in fact, defense attorney Th eodore Cuyler had inter-
rupted Attorney General Brent’s fi nal argument— in a rather unusual breach 
of n ineteenth- century de corum— to i nsist u rgently t hat Ha nway’s def ense 
“has n ot be en conducted on t he principle t hat t he f ugitive slave law i s n ot 
binding upon us all.” No contemporary observer commented publicly on the 
incongruity, a lthough w e c an i magine wha t Wi lliam P arker a nd F rederick 
Douglass might have thought silently to themselves. White lawyers had saved 
a wh ite ma n’s l ife, but only by d isclaiming a ny support for b lack pe ople’s 
right of self- defense. To Douglass and Parker, “Self- defense was the backbone 
of the concept of redemptive violence because blacks could not depend on the 
system to p rotect t hem.” Th us, Douglass had s arcastically der ided t he very 
notion that Gorsuch had be en a “ law abiding citizen” engaged in a “patriotic 
expedition,” a nd he certainly would have scorned defense counsel’s expres-
sion of sympathy for the slave master and respect for the fugitive law. Far from 
condemning “t he lamentable events” at Christiana, as attorney Lewis put it 
on Ha nway’s beha lf, Do uglass a pplauded t he “ heroic def enders o f t he j ust 
rights of man against manstealers.”

Where one man stands on principle, others are concerned only with tac-
tics. Hanway’s attorneys  were necessarily pragmatists, interested more in re-
sults than in moral or ideological consistency. Th eir overriding objective was 
to win the case, to the exclusion of almost every other consideration. Indeed, 
they  were quite evidently ready and willing to take advantage of impropriety 
at the Moyamensing Prison. Even if the lawyers played no direct role in the 
chicanery, i t seems certain t hat someone connected to t he defense released 
Josephus Washington and John Clark— thus depriving the prosecution of cru-
cial testimony— just as someone connected to the defense no doubt surrepti-
tiously persu aded Ha rvey S cott t o ab ruptly cha nge h is st ory. P erhaps t he 
defense lawyers  were shocked—shocked!—to learn about the back- channel 
communications with a prosecution witness. From the available record, how-
ever, i t appears t hat t hey k new i n adva nce of S cott’s conversion a nd r ather 
disingenuously sandbagged the opposition, exploiting an opportunity to make 
the prosecutors look foolish and unprepared.

It was not unusual for abolitionist attorneys— motivated by the higher law 
and fi ghting for the cause of human freedom— to push the boundaries of pro-
fessional conduct. Salmon Chase had raised a patently spurious defense in the 
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Van Z andt c ase a nd, a s we w ill s ee, o ther a ntislavery lawyers would la ter 
employ subterfuges that fl irted with outright perjury. In that light, it seems 
almost t rivial t hat Ha nway’s counsel would feign a llegiance to t he Fugitive 
Slave Act, which in fact they strenuously opposed. Aft er a ll, their eἀ orts re-
sulted i n a t remendous success for Ha nway a nd t he other defendants, both 
black and white, leading Mary land’s Governor Lowe to predict with complete 
accuracy that “no re sis tance to the fugitive slave act, henceforth, can be brought 
within the law of treason.” 

If t here was a d rawback to t he defense approach, it was only t hat it pro-
vided little or no guidance for the lawyers who followed. Th e Christiana de-
fense could not be emulated, because few future defendants would be able to 
make such a po werful cla im o f p rosecution overreaching. Th e government 
would never again bring a t reason case to trial for re sis tance to the Fugitive 
Slave A ct, c onfi ning itself to more modest prosecutions for lesser oἀ enses. 
Th ose cases would call for signifi cantly diἀ erent defense tactics. Claims of 
innocence would be m uch less availing, and t hat very circumstance would 
create far greater latitude for invoking higher law in the courtroom.
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b 8 B

ATHENS OF AMERICA

I
n the course of the Hanway trial, Justice Robert Grier had barely troubled 
to conceal his dislike for the abolitionist movement in general and for the 
city of Boston in par tic u lar. He derided the intellectuals of the “Athens of 

America” for their arrogance, and he scoἀ ed at the “ecclesiastical assemblies 
in the north” that had passed resolutions condemning the Fugitive Slave Act 
as unconstitutional. Although he did not identify the specifi c assemblies he 
had in mind, there is no doubt that they included many Congregational, Uni-
tarian, and other churches in Massachusetts (and elsewhere in New En gland) 
that  were well-known for their antislavery activism.

Grier was far f rom a lone in his d isdain. In a na tion torn a long sectional 
lines over the slavery issue, Boston had indeed attained a well- deserved repu-
tation as the center of abolitionist and free soil agitation. Other regions— 
including u pstate N ew York a nd n orthern Oh io— also i ncluded i mportant 
abolitionist strongholds, but no other place had achieved such a critical mass 
of a ntislavery s entiment, e specially a mong t he i ntellectual cla sses. B oston’s 
many clergy, professionals, a nd l iterary fi gures  were notably vocal, a nd f re-
quently rather haughty, in their condemnation of slavery. Although the city’s 
bankers, manufacturers, and laborers  were generally quite sympathetic to the 
South, dependent as they  were on commerce in cotton and other commodi-
ties, t he c ity a s a  whole wa s probably m ore u nfriendly t o slavery t han a ny 
other comparable locale i n t he United States. It was ex tremely meaningful, 
therefore, that Daniel Webster began his “Seventh of March” address, in which 
he a nnounced h is support for t he F ugitive Slave Act, by de claring t hat he 
spoke “not a s a Ma ssachusetts ma n.” Th e recapture of r unaway slaves had 
long been anathema in Boston and it was fairly well understood, until Web-
ster’s historic defection in 1850, that a true “Massachusetts man” wanted as 
little as possible to do with the rendition of fugitive slaves.

Th e Massachusetts Constitution of 1780 included a Declaration of Rights, 
providing t hat “all men a re born f ree a nd equal, a nd have certain natural, 
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essential, a nd u nalienable r ights.” Sh ortly a ft erward, t he S upreme J udicial 
Court held that the Declaration of Rights meant that “slavery is . . .  as eἀ ec-
tively abolished . . .  by the granting of rights and privileges wholly incompat-
ible a nd r epugnant t o i ts ex istence.” I n t he 1836 c ase o f Commonwealth v. 
Aves, Chief Justice Lemuel Shaw elaborated on the meaning of natural rights, 
holding that “slavery cannot exist” in Massachusetts, and consequently that 
“an own er of a slave in another State where slavery is warranted by law, volun-
tarily b ringing such sla ve i nto t his S tate, ha s n o a uthority t o de tain h im 
against his will, or to carry him out of the State against his consent, for the 
purpose of being held in slavery.” In other words, slaves became free upon 
entering Massachusetts. Th is American application of the Somerset decision 
went well beyond the law in other northern states, where slave own ers  were 
allowed the right of “transit,” meaning that they could bring their slaves along 
during temporary or even extended visits.

Runaways  were not covered by the Aves case, which applied only to slaves 
whose ma sters v oluntarily b rought t hem i nto Ma ssachusetts. I n 1837, h ow-
ever, Massachusetts enacted a pers onal liberty law that guaranteed every al-
leged fugitive the right to trial by jury (with the implicit recognition that local 
juries would be reluctant to rule in favor of southern slave own ers). When that 
protection proved inadequate in the 1842 Latimer case, the Massachusetts leg-
islature responded by passing a new personal liberty statute (oft en called the 
Latimer law) that prohibited state offi  cials from assisting in the arrest of a l-
leged f ugitives a nd t hat ba rred t he use of state fac ilities for t heir detention, 
thus making it nearly impossible for a slave catcher to succeed. It was precisely 
that sort of passive re sis tance that Daniel Webster had in mind when he com-
plained of the northern states’ “disinclination to perform fully their constitu-
tional duties in regard to the return of persons bound to ser vice.” Th e federal 
Fugitive Slave Act was designed to circumvent Latimer- type laws by creating 
a purely federal forum for slave catchers and by dragooning state offi  cials into 
the rendition pro cess.

Nowhere d id t he new law generate more protests t han i n B oston, where 
numerous speakers harshly condemned the Fugitive Slave Act virtually from 
the moment it was signed by President Fillmore. In September 1850 a meeting 
of Boston’s black leadership formed the League of Freedom, resolving to “man-
fully assert their in de pen dence” and declaring that “they who would be free, 
themselves must strike the fi rst blow.” At a co nference of the Massachusetts 
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Free S oil P arty i n Oc tober 1850, C harles S umner— later t o be come a U .S. 
senator a nd a n ear- martyr t o t he abo litionist m ovement— proclaimed t hat 
Boston’s populace, “ like the fl aming sword of the cherubim at the gates of 
Paradise . . .  shall prevent any Slave Hunter from ever setting foot in the Com-
monwealth.” Th at s ame m onth, t housands o f b lack a nd wh ite B ostonians 
gathered at Faneuil Ha ll and resolved to “t rample this law under foot.” Th e 
meeting called for the establishment of a “Committee of Vigilance and Safety” 
for the protection “by all just means [of] fugitives and colored inhabitants of 
Boston.”

As we ha ve a lready s een, B oston’s fi rst g reat cha llenge c ame i n Oc tober 
1850 when a Georgia slave own er sent his agents to arrest William and Ellen 
Craft . Th e Craft s’ daring escape had made them celebrities on the antislavery 
lecture circuit, and therefore prime targets for a te st of the fugitive law’s ef-
fectiveness. Th e slave hunters— Willis Hughes and John Knight— had hoped 
to avoid public attention while they attempted to apprehend the Craft s. Th ei r 
Boston attorney, an established practitioner named Col. Seth Th o mas, made 
repeated attempts to obtain the necessary warrants in chambers, but he was 
turned away by several federal judges who  were sk ittish about applying t he 
brand- new law. Fugitive Slave Commissioner George Ticknor Curtis was fi -
nally persu aded to i ssue t he required papers, but he i nsisted t hat Hughes 
and Knight request the writs in open court, for fear of creating the appear-
ance that he had given a secret hearing to southern kidnappers. Curtis had no 
intention o f fac ilitating t he co ncealment o f f ugitives— he wa s a p rotégé o f 
Webster’s and would later be his executor and biographer— but his decision to 
hold a p ublic h earing a lerted t he Cr aft s a nd made a n u nobtrusive a rrest 
impossible.

Word q uickly sp read t hat G eorgia sla ve h unters  were ab road i n B oston, 
turning Hughes a nd K night i nto ma rked m en. On ce t heir m ission wa s ex-
posed, the two Georgians  were relentlessly hounded wherever they went. Th ey 
 were besieged in their hotel, accosted on the streets, and subjected to daily 
arrests on t rivial a nd t rumped- up cha rges including smoking in t he st reets, 
slander, swearing and cursing, carry ing concealed weapons, reckless driving, 
and fa ilure to pay bridge tolls. Many of the complaints against Hughes and 
Knight  were devised by lawyers associated with the Vigilance Committee, and 
whose sense of professionalism obviously did not prevent them from utilizing 
spurious means to accomplish a worthy end.
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Bogus arrests  were small beer compared to the other mea sures undertaken 
by members of the Vigilance Committee. For example, Lewis Hayden’s home, 
where Wi lliam Cr aft  had t aken r efuge, wa s co nspicuously boob y- trapped 
with barrels of gunpowder, making it clear that it could be deadly for anyone 
to attempt to execute a f ugitive wa rrant. With merchants t hreatening may-
hem and clergymen promising mutually assured destruction— all in the name 
of the higher law— the least a la wyer could do was to draft  frivolous writs 
or swear out unsupportable warrants.

Hughes and Knight  were never physically attacked, but they  were subjected 
to threats of violence whenever they ventured onto the street. Finally a delega-
tion of t he Vigilance C ommittee a rranged a p rivate meeting w ith t he slave 
hunters, at which Rev. Th eodore Parker delivered a blunt ultimatum. Th e two 
men “were not safe in Boston another night.” Shaken by such an overt threat 
from a man of the cloth, Hughes and Knight realized that they had no choice 
but to abandon their quarry. Th e two men soon left  town, rationalizing that 
even “if we had succeeded in arresting the negroes, that they would have been 
rescued by the citizens.”

But even as members of Boston’s Vigilance Committee  were congratulat-
ing themselves on protecting the Craft s, federal offi  cials  were p reparing t o 
ensure t hat t he Fugitive Slave Act could i ndeed be i mplemented i n Boston. 
Webster h imself had t raveled to Boston in t he hope t hat he could “put t his 
business of the attempt to arrest the Craft s into a better shape,” but he arrived 
too late— Hughes and Knight had already been chased out of the city, and the 
Craft s  were on their way to safety in En gland. Nonetheless, the secretary of 
state would continue, as long as he remained in offi  ce, to “intrude[] his pres-
ence to g uarantee enforcement of t he law in Massachusetts.” President Fill-
more was of the same mind, vowing that if necessary, military detachments 
would be u sed i n t he f uture “ for t he p urpose o f o vercoming such f orcible 
combinations against the law.” Fillmore would soon have an opportunity to 
make good on his commitment, although it is unlikely that he anticipated just 
how much force would be necessary to remove a slave from Boston.P
Aside f rom t he Cr aft  debacle, the Fillmore administration’s initial enforce-
ment of the fugitive law was rather eἀ ective. By early 1851 at least one hundred 
fugitives had be en r eturned t o t he S outh, a lmost a lways w ithout i ncident. 
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Most o f t he r unaways  were a pprehended i n t he n orthern bo rder st ates— 
Pennsylvania, Ohio, Illinois— but some  were also taken in Michigan and New 
York. Slave rendition had be en so successful t hrough t he end of 1850 t hat 
Fillmore was able to report to Congress that the Fugitive Slave Act “was in 
its character fi nal and irrevocable” and that “the great majority of our fellow 
citizens . . .  in the main approve, and are prepared, in all respects, to sustain” 
enforcement of the law.

But not everywhere. Th e Act had yet to be enforced in Boston, where aboli-
tionists boasted that they had already “whipped Webster, and turned Massa-
chusetts right side up.” With a b lack population upward of 2,000 , including 
many runaways, Boston would have attracted a certain number of slave hunt-
ers under any circumstances, but the city’s reputation for re sis tance turned it 
into a t hree- way proving g round.  Unionists  were determined to show t hat 
the Fugitive Slave Act could reach even the most recalcitrant corner of New 
En gland. Southern ex tremists, on t he other ha nd, hoped t hat repeated fa il-
ures in Boston would demonstrate the uselessness of the Compromise of 1850 
and t hus r einvigorate t he s ecessionist m ovement. F inally, abo litionists a nd 
Free- Soilers regarded Boston as the strongest and most important bastion in 
the struggle against the slave power. In the words of Charles Francis Adams, 
“It remained to be seen whether the solemn act of Congress or the resolve of 
the po liti cal gathering was law in the State.”

Some fugitives became willing players in the tripartite drama. Th e intrepid 
William and Ellen Craft , for example,  were energetic antislavery lecturers and 
publicists well before their encounter with slave catchers. Aft er Hughes and 
Knight had their nefarious warrants in hand, William Craft  rejected a plan to 
have supporters buy his and Ellen’s f reedom. Even i f h is f reedom “could be 
bought for two cents,” Craft  said, he “would not consent to compromise the 
matter in such a way.”  Instead he made a point of continuing to work at his 
carpentry shop, in a well- armed and remarkably composed show of faith that 
Boston’s abolitionists would be able to protect him.

Only a few fugitives  were as po liti cally active as the Craft s. But thanks to the 
dynamics surrounding the Fugitive Slave Act, every runaway was in fact a po-
tential po liti cal actor— even those who would far rather have chosen a l ife of 
peaceful anonymity. One such person was a slave named Shadrach Minkins.P
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Shadrach Minkins was born a sla ve in Norfolk, Virginia, sometime around 
1820, the property of a tavern own er named Th omas Glenn. Following Glenn’s 
death, M inkins wa s s old i n fa irly q uick suc cession t o s everal new ma sters, 
until he was eventually acquired by John DeBree in November 1849. What-
ever  were t he conditions for slaves in DeBree’s  house hold, Minkins d id not 
stay there very long. By early May 1850 he had escaped, making his way by sea 
to Boston, either as a stowaway or with the assistance of an accommodating 
ship’s captain or crewman.

In Boston Minkins found work as a wa iter at the Cornhill Coἀ ee  House, 
where he no doubt would have been content to remain, earning a modest but 
adequate l iving a nd fi tting h imself quietly i nto t he c ity’s black community. 
Minkins had be en in Boston for only a f ew months when the Fugitive Slave 
Act was signed into law, causing him to panic along with every other escaped 
slave in the North. He briefl y left  the city, but for reasons of his own he soon 
returned t o B oston. P erhaps h e lacke d t he wh erewithal o r su pport s ystem 
necessary for fl ight to Canada, or perhaps he felt reassured by the pronounce-
ments of the Vigilance Committee. In any case, he kept his job serving lavish 
meals to Boston’s bankers and businessmen.

Unfortunately, DeBree had learned of Minkins’s whereabouts, and he made 
plans to reclaim his property under the new law. DeBree’s fi rst step was a visit 
to t he N orfolk co urtroom o f Judge R ichard Ba ker, wh ere h e ob tained l egal 
certifi cation that Minkins owed him “ser vice or labor” and had e scaped into 
another st ate. DeBree t hen executed a po wer of a ttorney authorizing John 
Caphart, a well- known and particularly eἀ ective slave catcher, to take all steps 
necessary for Minkins’s “apprehension, prosecution, transportation, and res-
toration to  t he present c laimant.” Finally, DeBree arranged for Caphart to 
travel t o B oston, wh ere h e h oped t o a void t he n otoriety t hat had t hwarted 
Hughes and Knight in their similar pursuit of William and Ellen Craft .

Caphart arrived in Boston on Wednesday, February 12, 1851, and at fi rst 
it s eemed t hat e verything w ould g o sm oothly. E mbarrassed b y t he Cr aft  
incident, federal offi  cials  were eager to provide him with as much assistance 
as needed. Th is time Commissioner George Ticknor Curtis showed no reti-
cence about i ssuing a wa rrant, having learned t he per ils of proceeding i n 
open court. Curtis met privately w ith Caphart on Friday eve ning, signing 
the necessary warrant and turning it over to Deputy Marshal Patrick Riley 
for execution.
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Th e next morning, Saturday, February 15, Riley and his men quietly staked 
out the Cornhill Coἀ ee  House, hoping to catch Minkins unawares. Caphart 
wisely stayed away from the scene of the arrest, realizing that the presence of 
a known slave hunter might alert the Vigilance Committee. When Minkins 
briefl y stepped out of the dining room and into a ha llway, he was seized by 
two deputies, each of whom “took the negro by an arm, and walked him out 
of the back passage way.”

For the fi rst time, a black man had been arrested in Boston under the Fugi-
tive Slave Act, and no one in the abolitionist community had any idea that it 
had happened. Minkins himself made no re sis tance as he was hustled through 
the st reets a nd i nto t he court house. S till i n h is apron, he wa s t aken to t he 
third- story federal courtroom, where the doors  were barred and placed under 
guard. So far everything had gone well for the slave catchers, but the situation 
could not remain calm for long. Boston’s Court Square was a b usy place on 
Saturday mornings, and word quickly spread that federal marshals had been 
seen escorting a black prisoner into the building. In less than an hour, a pre-
dominantly black crowd had surrounded the building and pushed its way into 
the courtroom.

Alerted t o t he g rave si tuation, la wyers f or t he V igilance C ommittee 
quickly gathered to p lan a r esponse. Th e l eaders o f t his ad h oc l egal te am 
 were Ellis Gray Loring and Samuel Sewall, both l ions of the Massachusetts 
bar. Loring belonged to an infl uential Boston family and was a found er of the 
New En gland Anti- Slavery Society. Sewall came from an even more impres-
sive background. He was a descendant of a much earlier Samuel Sewall who 
had served as chief justice of Massachusetts and who, in 1700, published one 
of t he fi rst a ntislavery pa mphlets i n co lonial A merica. (Th e fi rst Samuel 
Sewall had also been one of the judges at the Salem witch trials; he later dis-
tinguished himself by openly apologizing for his role and calling for a day of 
public fa sting a nd r epentance.) Th e m eeting wa s a lso a ttended b y R obert 
Morris, Loring’s protégé a nd only t he second black ma n to be ad mitted to 
the bar in the United States, and Richard Henry Dana, another well- known 
antislavery lawyer who would come to play a l eading role in Boston’s most 
important fugitive cases.

While Morris and Dana commenced work on a petition to the Massachu-
setts Supreme Judicial C ourt, L oring a nd Sewall hurried to t he courtroom, 
hoping to be able to prevent, or at least delay, any further action on the fugi-
tive warrant. Th ey  were surprised to fi nd Commissioner Curtis already on the 
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bench. As a part- time commissioner, Curtis did not keep regular hours at the 
court house. Th ere was no par tic u lar reason for him to be there on a Saturday 
morning other than by arrangement with Caphart’s attorney, Seth Th om as, 
who had l earned all about the drawbacks of procrastination when he repre-
sented the slave hunters in the Craft  case.

Loring and Sewall asked Commissioner Curtis for a post ponement to a l-
low them to meet with Minkins and prepare a defense. Th omas naturally ob-
jected. His papers  were all in good order, he argued, and the Virginia court’s 
certifi cation was “conclusive” under the Fugitive Slave Act on every issue that 
might otherwise be contested. Th e only question before Curtis was the iden-
tity of the prisoner, and that could be established with only a few minutes of 
testimony.

Curtis was inclined to grant Th omas’s request for a summary ruling, as the 
statute seemed to require. Th e commissioner was, aft er all, a devoted friend of 
Daniel Webster’s and a strong supporter of the Fugitive Slave Act. Along with 
his older brother, Benjamin R . Curtis, who would later be a ppointed to t he 
U.S. Supreme Court, he had sponsored a reception for Webster shortly aft er 
the “Seventh of March” address. Th e two Curtis brothers had also been among 
the main organizers of a pro- Compromise meeting at Faneuil Hall in Novem-
ber 1850. Speaking at the rally, the elder Curtis declared that “Massachusetts 
has nothing to do” with the rights of fugitive slaves. “Th ey have no right to be 
here,” he told the cheering crowd. “Th is  is not the soil on which to vindicate 
[their rights]. Th is  is our soil, sacred to our peace, on which we intend to per-
form our promises.” Th e younger Curtis held the same commitment to per-
form the promises of the Fugitive Slave Act.

On t he other hand, t here was no pre ce dent for holding such a t runcated 
hearing in Massachusetts, a nd much sentiment against it. It was l ikely t hat 
public opinion would only be i nfl amed i f a b lack ma n wa s returned to t he 
South without any chance to present a defense, especially with such patrician 
lawyers as Loring and Sewall making the request. It must have appeared to 
Curtis that a sh ort delay could do no harm, so the commissioner agreed to 
postpone the hearing until the following Tuesday morning. Caphart was not 
able to take immediate custody of Minkins, who was therefore detained in the 
courtroom under the rather tenuous control of Deputy Riley.

Following the adjournment, Curtis ordered the courtroom cleared of spec-
tators, many of whom, however, remained milling about angrily in the out-
side ha llway. He a llowed several defense lawyers— including Robert Morris, 
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who by t hen had j oined t he other attorneys i n court— to stay i n t he locked 
room to confer with the prisoner. Th at sma ll g roup wa s j oined b y E lizur 
Wright, an antislavery newspaper editor, and Rev. Leonard Grimes, one of the 
most i mportant A frican- American cl ergymen i n B oston. Dep uty Ma rshal 
Riley continued to stand guard with a small contingent of about fi ft een men, 
but the much larger city constable’s offi  ce declined to provide assistance, in 
keeping with the Latimer law of 1843. Th e lack o f a back up force was not 
Riley’s only problem. He was responsible for maintaining custody of Minkins 
for the next two nights, but he had nowhere to keep him. Massachusetts law 
prohibited t he use of state facilities and t here was no federal ja il in Boston. 
For t he t ime bei ng, i t appeared t hat M inkins could be h eld securely i n t he 
courtroom, but it was obvious that the situation could not last for long.

Riley’s dilemma was resolved much sooner than he anticipated. As editor 
Wright was leaving the courtroom, a group of about twenty black men began 
to shove their way through the open door. Riley and his offi  cers attempted to 
repel the crowd, but they  were soon overwhelmed. Within moments, several of 
the r escuers had g rabbed M inkins a nd c arried h im o ut o f t he co urtroom, 
down t he st airs, a nd i nto t he st reet. Watching f rom h is offi  ce across Court 
Square, Richard Henry Dana observed “two huge negroes bearing the prisoner 
between them with his clothes half torn oἀ .” As the crowd cheered Minkins’s 
freedom, t he t wo “powerful fellows hurried h im t hrough t he square” i n t he 
direction of the Charles River.

As the rescuers rumbled through the streets “ like a b lack squall,” as Dana 
put i t, L ewis Ha yden a nd R obert M orris r ealized t hat t he f ederal ma rshals 
would soon be in pursuit. Taking control of the volatile situation, the two black 
leaders worked their way to the head of the disor ga nized crowd and managed 
to guide Minkins to a safe  house, where he remained hidden while plans  were 
made for his removal from the city. Over the next few days, Minkins was taken 
by wagon to Cambridge and then to Concord, and fi nally to Canada. Minkins 
ultimately settled in Montreal, where he operated a series of restaurants, one of 
which he named Uncle Tom’s Cabin.

Abolitionist Boston was jubilant at what came to be called the “Shadrach 
Rescue.” William Lloyd Garrison’s Liberator boasted that Minkins had been 
freed in “proud defi ance to President Fillmore and all his Cabinet” and that 
the rescuers, just like the patriots of the American Revolution, had acted “in 
obedience to the higher law of their generation.” Elizur Wright’s Boston Com-
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monwealth t rumpeted t he n ews u nder a bo ld p rint h eadline—kidna pper s 
disa ppoint ed — and explained below that Minkins had been freed “by a writ 
of Deliverance issued under the Higher Law.”

Th e reaction was just a s i ntense on t he other side, not least because t he 
rescue had been the work of African- Americans. News of the rescue spread 
through the South “ like a spa rk over a powder magazine.” In Washington, 
an aged Henry Clay called for an investigation of the incident, demanding to 
know whether “a government of white men was to be yielded to a government 
by blacks.” Fillmore and Webster responded with a joint proclamation calling 
upon “all military and civil authorities in Boston to prevent further rebellious 
acts and to assist in recapturing the fugitive,” and promising that prosecutions 
would be “commenced against all persons who have made themselves aides or 
abettors in this fl agitious oἀ ense.” Embarrassed by the charge that the city had 
provided lax security for the federal courtroom, and recognizing the potential 
for d amage to t he c ity’s commercial i nterests, B oston’s mayor a nd common 
council penned their own resolution, “heartily approving” of the presidential 
proclamation and promising “to carry out its recommendations.”

P
Within days of the rescue, ten men— three whites and seven blacks— were ar-
rested, most notably including the white journalist Elizur Wright, and black 
leaders Lewis Hayden and Robert Morris. Although some consideration had 
been given to a t reason prosecution, the defendants  were charged only with 
assisting Minkins’s escape. Almost at the outset, three of the cases  were dis-
missed for lack o f evidence, leaving seven men to face trial. Th e three most 
important def endants— Wright, Ha yden, a nd M orris— were a ll r epresented 
by Richard Henry Dana, who was then only thirty- six years old.

Hayden’s t rial came fi rst, before Judge Peleg Sprague of t he U.S. District 
Court. Sprague was an experienced judge, generally regarded as “equitable & 
fi rm,” b ut h e wa s a lso st rongly i nclined t o fa vor t he p rosecution i n c ases 
where “his party & po liti cal friends are at stake.” Numerous witnesses named 
Hayden as a leader in the rescue. One witness testifi ed that Hayden had car-
ried Minkins down the court house steps, while others placed him at various 
locations along the escape route. According to Th omas Garrety, an Irish cab 
driver, Hayden had at one point stopped and cautioned the crowd to disperse 
so the authorities would not easily be able to follow them.
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In response, the defense produced a series of alibi witnesses who testifi ed 
that Hayden had been elsewhere than the rescue scene, either at his home eat-
ing dinner or working in his clothing shop. Th at testimony was surely inac-
curate, and more likely false. How could Lewis Hayden— the militant leader 
of Boston’s black community; the man who had threatened explosive mayhem 
rather than allow the capture of William Craft — possibly have gone home for 
dinner rather than remain at the Minkins hearing, if only to protest?

Historian Gary Collison allows that the alibi witnesses may have been con-
fused as to the actual times when they saw Hayden, but he also suggests more 
realistically t hat “ it wa s per fectly pos sible t hat t hey  were ly ing.” Da na, o f 
course, had been in the courtroom with Hayden, and he had then watched the 
rescue from his law offi  ce window. If he did not know the precise details of 
his client’s involvement in the incident, he must certainly have realized that 
the defense witnesses  were stretching the truth— if not forsaking it entirely—
by placing Hayden so far from the scene of the crime. But whether it was justi-
fi able or not, the defense tactic worked. Th e jury was unable to reach a unani-
mous verdict, causing Judge Sprague to release the defendant. “I cannot detain 
you further upon the facts,” he said.

Th e next defendant to face trial was Robert Morris, who was perhaps the 
most important black professional in a ll of Boston. Morris was born free in 
Salem, Massachusetts, in 1823, his father having been emancipated when the 
Commonwealth abolished slavery in 1780. As a teenager, Morris came to the 
attention of prominent attorney Ellis Gray Loring, who hired the young man 
as a “copier” in his law fi rm. Morris performed his offi  ce duties so carefully 
that soon he was promoted to clerk, and he was eventually encouraged to read 
for the bar. In 1847 Morris was admitted to the Suἀ olk County bar, becoming 
one of the fi rst b lack lawyers in the United States. In his fi rst t rial, he repre-
sented a b lack plaintiἀ  seeking to recover unpaid wages f rom a wh ite ma n. 
Although o pposing co unsel t reated h im w ith s corn a nd o utright h ostility, 
Morris persuaded the jury to enter judgment for his cl ient. Th e many black 
spectators in the courtroom  were thrilled by the unpre ce dented victory. Mor-
ris himself remarked that “it made me feel like a giant. . . .  My heart pounded 
up, and my people in the courtroom acted as if they would shout for joy.”

Morris went on to develop a t hriving practice, primarily representing the 
city’s f ree b lacks a nd i mmigrant I rish labo rers. I n 1850 h e j oined C harles 
Sumner as counsel for the plaintiἀ  in a lawsuit that challenged racial segrega-
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tion in Boston’s school system. Although the suit was not successful— Chief 
Justice Lemuel Shaw ruled that separate but equal facilities  were suffi  cient to 
satisfy the state constitution— it helped establish Morris as an unquestioned 
leader in both the state bar and the black community. In the ensuing years, 
he discreetly provided counsel to the city’s “black underground.”

Even more so t han t he t rial of L ewis Hayden, t he prosecution of Robert 
Morris constituted an enormous threat to Boston’s black citizens. A co nvic-
tion would probably result in disbarment, depriving the community of one 
of its most important voices and its sole representative in the judicial system.

Unfortunately, t he e vidence a gainst M orris wa s po werful a nd t he co urt 
was de cidedly u nfriendly. Di strict J udge S prague, wh o had p resided a lone 
over the Hayden case, was joined on the bench by Benjamin R. Curtis, who 
had recently been named to the U.S. Supreme Court and was therefore sitting 
as c ircuit j udge i n B oston. I n a co mparable si tuation t oday, j udicial e thics 
would prevent a judge from participating in a case that had so badly embar-
rassed his own brother. But no such rule existed in 1851, leaving Justice Benja-
min Curtis free to rule in a matter involving an escape from Commissioner 
George Curtis’s courtroom. Even w ithout t he fa mily connection, Benjamin 
Curtis’s own background bode i ll for the defendant. Curtis had beg un his 
legal career as counsel for the thwarted slave own er in the landmark Aves case 
and he was a staunch po liti cal ally of Daniel Webster, who had spoken force-
fully i n fa vor o f p rosecuting M inkins’s r escuers. C urtis had a lso be en i n-
volved i n t he a ttempted a rrests o f t he Cr aft s i n 1850, providing t he federal 
marshal with a legal opinion supporting the constitutionality of the Fugitive 
Slave Act. If ever a court was going to be unreceptive to claims based on the 
immorality of slavery— or the unconstitutionality of the Fugitive Slave Act— it 
was t he o ne Da na fac ed o n beha lf o f R obert M orris. To g ain a n acq uittal, 
therefore, defense counsel would have to appeal to something other than the 
judges’ consciences.

At the outset of the proceeding, Dana raised a series of technical objections— 
the indictment was invalid; a juror had been wrongly dismissed; the case had 
been improperly delayed— all of which  were rejected by the court for reasons 
that Dana considered “small & second rate.” Th at cleared t he way for t he 
prosecution to present a pa rade of witnesses to establish Morris’s guilt. First 
to testify was John DeBree himself, who traveled all the way from Norfolk to 
vindicate his rights as a slave own er. “Shadrach was [my] slave,” DeBree told 
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the jury. He had “purchased him in November, 1849,” the court record showed, 
“and he remained in the ser vice of the witness until May, 1850, when he left  
secretly, and without his consent.”

DeBree wa s f ollowed t o t he st and b y J ohn C aphart, t he sla ve h unter 
whose eἀ orts had be en f rustrated b y M inkins’s r escue. C aphart wa s n ot 
demure about h is occupation. “I am oft en employed by  pr ivate persons to 
pursue fugitive slaves,” he said, and “I never refuse a good job of that kind.” 
Caphart continued that he had known Minkins in Norfolk for sixteen years, 
and knew both of his parents to be slaves. Moreover, Caphart had once ac-
tually seen Minkins “sold by the sheriἀ  at a public venue, at the door of the 
court- house.”

Defense counsel objected that the evidence was insuffi  cient to prove that 
Minkins was actually a sla ve. Because Minkins had be en described by both 
DeBree and Caphart as a mulatto, that meant his ancestry was at least partially 
white and the presumption of slavery “did not obtain in reference to persons 
who had some white blood.” Because slavery followed the maternal line, Dana 
argued, it was necessary for t he prosecution to establish t hat Shadrach was 
descended from a black woman who had been held in slavery prior to 1795, as 
required under Virginia law. Once again the court rejected Dana’s argument. 
It was inconceivable, Curtis ruled, that the prosecution should have to “trace 
a pedigree for upwards of sixty years.” Rather, it was suffi  cient “for the master 
to testify that the person mentioned in the indictment was his slave.” “By the 
common law,” Curtis concluded, “possession is evidence of property,” with no 
exceptions for human beings.

With t hat t roublesome detail resolved, t he prosecution was able to move 
on to the facts of the case. Numerous witnesses testifi ed to Morris’s involve-
ment in the rescue, placing him at various locations on the escape route. One 
witness testifi ed t hat Morris had en couraged t he crowd to storm t he court-
room. A dep uty ma rshal said t hat Morris had be en whispering to Minkins 
only moments before the rescue, to which the prisoner replied loudly, “If I die 
I die like a man.” Other witnesses had seen Morris and Minkins together sev-
eral blocks from Court Square, with the lawyer apparently leading the fugi-
tive by the arm.

Once again, t he defense produced a s equence of a libi w itnesses. Some of 
them had seen Morris at the court house but said that he had not participated 
in the rescue. Somewhat inconsistently, others placed him at a good distance 
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from the events by the time the rescue took place. Th e fi rst set of witnesses 
probably testifi ed honestly, at least to the extent that they had not happened 
to see Morris actively involved in freeing Minkins. Th e second group, as in 
Hayden’s trial, might well have been lying. Morris had unquestionably been 
in or near the courtroom when the crowd fi rst surged through the door, and it 
is almost unimaginable that he would have gone elsewhere during the ten or 
so minutes of the actual rescue.

At the close of the evidence, the defense attempted to argue that the jury 
should refrain from enforcing the Fugitive Slave Act “if any of them conscien-
tiously believed [it] to be u nconstitutional.” Justice Curtis, however, jumped 
in at midsentence. Quite aware of t he jurors’ “proclivities to acquit,” Curtis 
wanted to aἀ ord them as little discretion as possible. Instructing counsel “that 
he could not be per mitted to argue this proposition to the jury,” Curtis an-
nounced that it was the prerogative of the court alone “to decide every ques-
tion of law which arises in a c riminal trial,” and the constitutionality of the 
Fugitive Slave Act was therefore no concern of the jury’s.

Notwithstanding the limitations placed on the defense argument— not to 
mention the sketchy nature of Morris’s alibi— the jury returned a fi nding of 
not g uilty. Th e verdict was a t remendous v ictory for t he a ntislavery ba r i n 
Massachusetts. R obert M orris wa s ex onerated, a nd t hus f ree t o co ntinue 
both h is ac tivism a nd h is la w p ractice. A t t he s ame t ime, R ichard H enry 
Dana was catapulted i nto t he very f ront rank of t he profession, having se-
cured acquittals i n t wo high- profi le, h otly co ntested c ases ( he w ould la ter 
perform t he s ame ser vice for E lizur Wright, whose t rial wa s delayed u ntil 
1852).

It is impossible to say whether Dana knowingly made use of perjured testi-
mony i n t he Hayden a nd Morris t rials. Some of t he defense te stimony wa s 
extremely dubious, as should have been apparent at t he t ime, but t hat does 
not mean that Dana was complicit in obtaining it. It is at least plausible that 
the w itnesses si mply presented t hemselves t o defense counsel (or t hat t hey 
 were recruited by members of the Vigilance Committee), and Dana then con-
sidered it his duty to place them on the stand.

In public Dana oft en expressed his fi delity to the positive law. In one of the 
Shadrach Rescue cases, for example, he conceded the legitimacy of the Fugi-
tive Slave Act (though a rguing, o f course, t hat t he defendant wa s fac tually 
innocent of any violation):
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Th is law was constitutionally passed. . . .  It is the law until repealed 
or judicially abrogated.

Th e higher law had its place— in the pews; perhaps in the streets— but it defi -
nitely had no overt role in the courtroom:

We t alk about a h igher law on t he subject o f re sis tance t o t he 
law. A nd t here i s a h igher law. But what i s i t? It i s a r ight our 
 fathers took to themselves, as an ultimate remedy for unsupport-
able evils. It means war and bloodshed. It is a case altogether out 
of the law.

In private Dana’s view of the law was more complex. Immediately follow-
ing the Shadrach Rescue, he wrote in his personal journal that “ it would be 
the duty of a citizen not to resist [the Fugitive Slave Law] by force, unless he 
was prepared for revolution and civil war.” He went on to add, however, that 
“we rejoice in the escape of a v ictim of an unjust law, as we would in the es-
cape of an i ll- treated captive deer or bird.” Th us, Dana apparently did not 
fi nd it contradictory to respect the law himself, while cheering as others vio-
lated it. Th at outlook might indeed have a llowed him to make use of seem-
ingly untruthful w itnesses to avoid injustice, so long as t hey had be en pro-
cured by others who had acted without his encouragement or approval. Perhaps 
he even considered that the equivalent of a “writ of Deliverance issued under 
the Higher law.”

By a ny mea sure, t he Shad rach Rescue t rials t urned out to be a mong t he 
“greatest defeat[s] suἀ ered by the national government in the enforcement of 
the Fugitive Slave L aw.” Not one of t he ten def endants wa s e ver convicted, 
notwithstanding W ebster’s b ehind- the- scenes m aneuvering. Ac cording to  
the Ma ssachusetts d istrict a ttorney, Webster had co ntrolled t he c ases f rom 
the beg inning, deciding whom to prosecute a nd v irtually t aking t he “cases 
into his own hands.” “It is of great importance to convict” at least some of the 
rescuers, Webster wrote to President Fillmore, to establish the eἀ ectiveness of 
the Fugitive Slave Act and maintain the Compromise of 1850.

It was widely understood that the Fillmore administration was determined 
to see another fugitive captured and then returned to the South. As Charles 
Francis Adams obs erved, t here wa s a “ general i mpression abroad t hat a n 
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attempt at seizure would be made. . . .  Th e law was to be vindicated; a fugitive 
was to be taken back to slavery from Massachusetts soil.”

P
Webster and Fillmore  were not the only Northerners determined to see the 
Fugitive Slave Act executed i n New E n gland. B oston’s c ivic a nd mercantile 
life had long been dominated by a group of “Cotton Whigs” whose fortunes— 
both po liti cally and literally— were closely tied to southern commodity pro-
ducers. As individuals, the “State Street brokers and Milk Street jobbers” may 
have found slavery somewhat disagreeable, but as a cla ss they  were far more 
distressed b y an ything th at th reatened th e s ecurity o f th eir m ortgages o n 
slave p roperty, o r t hat m ight o therwise d isrupt t heir l ucrative r elationship 
with southern planters. Th e cotton spinners of the North had deep fi nancial 
ties to the cotton producers of the South— Charles Sumner called it an a lli-
ance between “the lords of the loom and the lords of the lash”— that they  were 
unwilling to jeopardize for the sake of a few runaway slaves.

Following t he M inkins r escue, ma ny ma instream po  liti cal a nd b usiness 
leaders considered it more than “a matter of pride . . .  that a fugitive should be 
seized in Boston and taken back to slavery.” Th ey considered it a virtual ne-
cessity. For better or worse, they did not have long to wait for an opportunity. 
On Th ursday, April 3, 1851, l ess t han t wo months a ft er M inkins’s e scape, a 
young black man named Th omas Sims was seized as the property of James 
Potter, a rice planter and slave own er from Chatham County, Georgia.

In his slave life, Sims had been hired out as a bricklayer in the port of Sa-
vannah, which gave him access to the city’s docks. In late February 1851 he 
had managed to stow away on a Boston- bound merchant brig, the M. & J. C. 
Gilmor, where he somehow remained hidden in the forecastle for two weeks 
until the ship entered Boston Harbor. Only as the Gilmor fi nally approached 
port was Sims discovered by one of the sailors, who angrily brought him be-
fore the captain. Sims was locked in a c abin overnight as the ship waited to 
make land. Incredibly, Sims somehow pried oἀ  the cabin door lock and, steal-
ing a dinghy, rowed himself to shore while the brig’s crew slept.

Sims was not able to enjoy freedom very long. Lonely and destitute, he at-
tempted to contact his wife and children in Georgia, but the message was in-
tercepted by James Potter. Within days Potter appeared before a Georgia court, 
where he obtained a declaration that Sims was a person “bound to ser vice or 
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labor” who had escaped from his lawful master. Having secured the necessary 
papers, Potter hired an agent named John Bacon, who arrived in Boston on 
April 3. Not surprisingly, Bacon immediately sought out Seth Th om as— who 
had represented the slave own ers in both the Craft  and Minkins cases— to act 
as his attorney.

Th e abolitionist press had vilifi ed Col o nel Th omas as “the legal pimp of the 
slave c atchers,” b ut t hat wa s a ma tter o f perspe ctive. S outherners such a s 
John Bacon thought Th omas was just the man they needed— a talented and 
experienced advocate, well able to counsel them through the toils of the Mas-
sachusetts j udicial s ystem. A lthough M inkins a nd t he Cr aft s had e scaped 
rendition, it had not been through any fl aw in their own ers’ legal repre sen ta-
tion. Once again Th omas proved his worth. On the very day Bacon arrived in 
Boston, Th omas b rought h is cl ient bef ore t he coo perative C ommissioner 
George Ticknor Curtis, who obligingly issued an arrest warrant.

Federal Marshal Charles Devens was out of town at the time, so the warrant 
was turned over for execution to a deputy, Asa Butman, who recruited several 
members of the city police to assist him (in apparent violation of the Latimer 
law). At about nine  o’clock that night, the posse located Sims on a dark street 
and seized him from two sides. But Sims did not give up easily. Freeing himself 
momentarily from the offi  cers’ grip, he drew a k nife and stabbed Butman in 
the leg, seriously wounding the deputy. By sh eer force of numbers, however, 
the o ther po licemen  were e ventually ab le t o subdue h im, a nd t hey d ragged 
their captive to a wa iting carriage. Th e resourceful Sims made one last eἀ ort, 
shouting to passersby, “I’m in the hands of kidnappers.”

Sims’s cry was enough to alert members of the Vigilance Committee that 
yet a nother f ugitive had be en taken into custody. Th eodore Parker, Elizur 
Wright, and Samuel Sewall rushed to the court house, where they encoun-
tered Deputy Marshal Patrick Riley. “Is the prisoner to be examined to- night? 
Tell me at your peril,” demanded Sewall, who then, “in his earnestness, laid 
his hand on Mr. Riley.” Th e deputy responded by placing Sewall under ar-
rest, although the lawyer was released aft er only a few hours in the nearby 
watch  house.

While Sewall and Riley  were arguing, Sims had been taken into a jury room 
adjoining the same federal courtroom from which Minkins had escaped. Th is 
time the jailers  were taking no chances. In addition to establishing a round- 
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the- clock guard, extreme mea sures  were taken to secure the entire building to 
prevent a nother “ black squall” f rom getting a nywhere near t he prisoner. By 
morning, a h eavy iron chain had be en placed around the entire court house, 
and additional ropes and chains cordoned oἀ  all the approaching walkways. A 
city police force of more than sixty men was deployed to guard the building’s 
entrances, reinforced by numerous special police and a regiment of militia.

Th e intimidating barricade was t he work of City Marshal Francis Tukey, 
but attorney Seth Th omas should probably receive some credit as well. Th e 
warrant for Sims had been issued in secret the previous eve ning, at a hearing 
attended only by Th omas, Commissioner Curtis, and Bacon the slave hunter. 
One of t hose t hree men must have t hen contacted Tukey a nd h is superiors 
overnight, persuading them to sidestep the Latimer law by providing extraor-
dinary security at the court house. Among the three, Th omas was surely the 
most likely candidate. Bacon was a stranger in Boston with no direct access to 
city offi  cials, a nd Curtis wa s a j udge who va lued at least t he appearance of 
neutrality. Although there is no documentary evidence of Th om as’s involve-
ment in facilitating the blockade, it is certainly reasonable to conclude that 
the slave own ers’ advocate of choice— or “pimp”— would have readily provided 
that par tic u lar ser vice.

However i t had be en a rranged, t he ba rricade s erved i ts p urpose. I ndi-
viduals  were a llowed t o c ross t he po lice l ine o nly w ith authorization f rom 
Marshal Tukey, and then they  were compelled to bend over to pass under-
neath the chain. Even Chief Justice Lemuel Shaw was required to “bow down 
under these chains” to attend to the business of his court. Writing in his jour-
nal, Henry Wadsworth Longfellow bemoaned Shaw’s humiliating deference 
to the slave power. “Th is is the last point of degradation. Alas for the people 
who cannot feel an insult.”

On the morning of Friday, April 4, 1851, Commissioner Curtis convened a 
hearing under the Fugitive Slave Act. Seth Th omas was present and eager to 
proceed o n J ames P otter’s cla im. De spite t he i ndignity o f Ma rshal Tukey’s 
gantlet, two attorneys from the Vigilance Committee appeared on behalf of 
Sims— Charles G . L oring a nd Robert R antoul, t he latter a si tting U.S. con-
gressman. Sims h imself was surrounded by n ine a rmed men— two on each 
side, and fi ve more in the row behind him. Only the prisoner’s lawyers  were 
allowed near him, and they could approach him only from the front.
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Th omas pre sented fi ve w itnesses. Two G eorgians i dentifi ed Sims as a 
slave from Savannah, testifying that they knew him “perfectly well as the 
property of James Potter.” Th e captain and two crewmen from the Gilmor 
provided t he c ircumstances of S ims’s a rrival i n B oston Ha rbor, i ncluding 
his near admission that he was “not exactly a slave.” Th om as also produced 
a certifi ed record from a Savannah court, attesting that Sims “had escaped 
from the state of Georgia, while owing ser vice or labor to James Potter, the 
claimant.”

Loring and Rantoul had no witnesses to present. Sims himself was prohib-
ited from testifying, and there was no one  else in Boston who might credit-
ably controvert Potter’s claim. Th ey did, however, attempt to circumvent the 
strictures of the Fugitive Slave Act by oἀ ering an affi  davit from Sims in which 
he swore he had be en emancipated. Claiming that his real name was Joseph 
Santiana, Sims averred that his “free papers  were left  by him, many years ago, 
with Morris Porter of Savannah,” a nd t hat he d id not k now a nd had n ever 
“heard of such a pers on as James Potter.”  It was extremely unlikely, to say 
the least, t hat a f ree ma n would stow away aboa rd a sh ip wh ile leaving h is 
crucial documents behind, but in any event Curtis found the affi  davit inad-
missible, ruling that it was the equivalent of testimony and therefore barred 
by the Fugitive Slave Act. With nothing further to be oἀ ered by the defense, 
Curtis scheduled the case for argument the following Monday.

With little reason to expect a favorable decision from Curtis, members of 
the Vigilance Committee concentrated on other ways to free Sims. Th e more 
militant members, led by Rev. Th omas Wentworth Higginson, explored vari-
ous rescue plans, including “all sorts of fantastic and desperate projects.” At 
one po int H igginson p roposed obst ructing t he p roceeding b y ste aling t he 
Georgia court record, “which lay invitingly . . .  among lawyers papers on the 
table,” but attorney Ellis Gray Loring squelched the idea. For Higginson and 
other radical abolitionists, the higher law was all of a piece, justifying virtu-
ally a ny de ed o r p loy t hat co uld l iberate a sla ve. L awyers n ecessarily s aw 
things d iἀ erently. H igher la w m ight ha ve a n oc casional r ole i n t he co urt-
room, but it a lso had i ts l imits. Presenting questionable evidence or a n im-
probable affi  davit could be rationalized as zealous advocacy, but outright theft  
of documents was out of the question.

Samuel Sewall and Richard Henry Dana had meanwhile prepared a habeas 
corpus petition to t he Ma ssachusetts Supreme Judicial C ourt, a sserting t he 
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unconstitutionality o f t he F ugitive Sla ve A ct. C hief Justice L emuel Sha w 
had rudely brushed oἀ  Dana when the attorney tried a similar maneuver on 
Shadrach M inkins’s beha lf, a nd t he a ging j urist wa s ba rely m ore r eceptive 
this time around. At fi rst Shaw refused to consider the matter at a ll, but he 
was eventually persuaded— perhaps because the case was to be argued by the 
estimable R ichard Rantoul— to set the petition for argument before the full 
court.

On Monday morning, April 7, Rantoul urged the Supreme Judicial Court 
to declare the Fugitive Slave Act unconstitutional on two grounds. First, as-
serted Rantoul, the law impermissibly conferred judicial power on mere com-
missioners who lacked the authority to render fi nal judgments under Article 
III of the Constitution. Moreover, he continued, the entire statute was invalid 
because Congress had “no power . . .  to legislate at all on the subject of fugi-
tive slaves,” as that power had been reserved to the states under Article IV. 
Rantoul’s argument was highly technical. Much of it turned on the precise 
defi nition o f t he w ord “case,” a nd wh ether a co mmissioner’s fi nding was 
 legally conclusive that a prisoner was “held” to ser vice.

Th e justices probably had t heir minds a ll but made u p before t he hear-
ing began. Th ey d id not bother to request a r esponse f rom federal Ma rshal 
Charles Devens, who legally held Sims in custody pursuant to Curtis’s war-
rant, or from Seth Th omas, who represented the real party in interest. Instead 
they issued a unanimous ruling— written by Chief Justice Shaw— a scant two 
hours a ft er the conclusion of oral argument. Shaw left  n o d oubt wh ere h e 
stood on the Fugitive Slave Act, fi nding it fully constitutional in every regard. 
A de termination u nder t he A ct wa s p rimarily ad ministrative r ather t han 
judicial, h e s aid, a nd t herefore t he su mmary p roceedings co uld be co n-
ducted by a commissioner rather than a judge. As for the other issues raised 
by R antoul— the q uestion o f co ngressional po wer; t he abs ence o f t rial b y 
jury— those had been resolved by the U.S. Supreme Court in Prigg v. Pennsyl-
vania when Justice Story upheld t he Fugitive Slave Act of 1793. “ Th e law of 
1850 stands,” he said, “precisely on the same ground with that of 1793, and the 
same grounds of argument which tend to show the unconstitutionality of the 
one, apply with equal force to the other; and the same answer must be made 
to them.” 

Shaw’s r uling wa s roundly condemned i n abolitionist quarters. “W hat a 
moment was lost,” lamented Ralph Waldo Emerson, “when Judge Shaw declined 
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to affi  rm the unconstitutionality of the Fugitive Slave Law.” Th eod ore Parker 
took only slight solace in the public spectacle of “old stiἀ - necked Lemuel vis-
ibly g oing u nder t he cha ins” t o en ter h is o wn co urt house. R ichard H enry 
Dana, however, placed at least some of t he blame on Rantoul’s advocacy. It 
had been “a very striking and forcible argument,” he wrote, “considered as a 
speech to the people, or as a p iece of abstract reasoning, but not one calcu-
lated to meet the diffi  culties in the minds of the court.” 

Dana evidently bel ieved he could have done better, but it is not obvious 
that any argument would have persuaded Shaw to rule in Sims’s favor. Ran-
toul’s “abstract reasoning” had be en based fi rmly on constitutional princi-
ples of the sort that high court judges usually considered. A more emotional 
appeal, based on t he i mmorality of slavery or t he dema nds of natural law, 
almost certainly would have failed even more resoundingly. Shaw was will-
ing to concede that slavery was “abhorrent to the dictates of humanity and 
plainest principles of justice and natural right,” but he was nonetheless com-
mitted to enforcement of the positive law. Each state had the right and power, 
Shaw believed, “to judge for itself, and to allow or prohibit slavery by its own 
laws.” It was the duty of the free states, therefore, to respect the institution of 
slavery where it existed, even if that meant enforcing all of “the rights fl ow-
ing from it.” Th us, the rendition of fugitive slaves was “essentially necessary 
to t he peace, happiness a nd h ighest prosperity of a ll t he st ates.”  Richard 
Henry Da na had a g ift  for jury persu asion, a s wa s obvious i n h is e ἀ ective 
repre sen ta tion of Robert Morris and Lewis Hayden, but it is hard to see how 
any lawyer could have overcome Lemuel Shaw’s commitment to the Fugitive 
Slave Act.

Rantoul had l ittle t ime t o po nder Sha w’s o pinion ( or t o w orry abo ut 
Dana’s critique of his per for mance). He was due back in Curtis’s courtroom 
that same aft ernoon for the fi nal argument in Sims’s rendition hearing. Ran-
toul’s a rgument bef ore C urtis wa s a p rolonged elabo ration o f t he m orn-
ing’s pre sen ta tion; he spoke for si x hours, until t he close of t he day’s ses-
sion. His construction of the Constitution was so intricate, however, that at 
one point the commissioner asked him to “remind me of the bearing of the 
argument.” 

Th e f ollowing m orning, C harles G . L oring co ntinued t he a rgument o n 
Sims’s behalf. He began with an apology for his lack o f t ime to prepare, but 
that did not prevent him from speaking for more than four hours. He astutely 
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disclaimed any connection to the protesters in the street, or to the Shadrach 
Minkins rescuers, realizing that he could succeed only by disentangling the 
case from its po liti cal context. Th us, Loring strenuously avoided making any 
broad m oral cla ims, wh ile l ikewise u rging C urtis t o ig nore t he po tential 
“po liti cal eἀ ect” of the case and to concentrate instead on “fi rst principles of 
civil liberty and personal security under the laws and Constitution.”  By that 
time, however, the Shaw opinion had already been issued, placing Loring in a 
tricky position. Th e Massachusetts Supreme Court had just unanimously re-
jected the very points he was attempting to make. Th e best he could do was to 
criticize t he S upreme C ourt f or a n “ unavoidably ha sty” de cision, “ without 
much if any deliberation, and without full discussion.” He added somewhat 
condescendingly that he had not participated in the Supreme Court hearing, 
suggesting that the habeas corpus petition had be en a poo r idea in the fi rst 
place.

Seth Th omas responded briefl y on behalf of the slave own er. Th e question, 
he remarked sarcastically, was not merely whether Potter was entitled to the 
ser vices he claimed, “but whether there was any Constitution in the United 
States.” All of the defense arguments  were simply “obstacles in the way of this 
law,” g iven t hat t he ac tual e vidence wa s overwhelming. Th us, t he commis-
sioner wa s ob ligated t o “ secure t o t he cla imant t he pe aceable ex ercise o f a 
right guaranteed” by the Constitution itself.

Unlike Justice Shaw, Commissioner Curtis was not prepared to issue an 
immediate opinion. Following the arguments of counsel, he simply recessed 
court on Tuesday aft ernoon. Over the next few days, while the case before 
Curtis was in limbo, the lawyers attached to the Vigilance Committee pur-
sued all manner of additional writs, warrants, and legal ploys, none of which 
succeeded. R adical abo litionists, s uch a s Th omas W entworth H igginson, 
had never placed much faith in the judicial pro cess, and they grew increas-
ingly frustrated as the lawyers’ work brought no results. “Absolutely noth-
ing could be accomplished in the court- room,” Higginson believed, and he 
continued to press his closest colleagues to show some “fi ghting quality” by 
planning a rescue.

Eventually a handful of conspirators agreed upon an imaginative scheme 
to rescue Sims from the upper- story courtroom where he was held and which, 
as Higginson observed, “had no gratings at the windows.” Under the plan 
as conceived, Sims was to jump from the window at a “specifi ed hour” in the 
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eve ning, only to land safely on a stack of mattresses that the plotters would 
pile bel ow a t t hat ex act m oment. Re v. L eonard Gr imes had per mission t o 
visit and console Sims, so the black clergyman used that opportunity to con-
vey the escape plan. Sims readily agreed, and the arrangements  were quickly 
made. Th e ma ttresses  were a ssembled a t a la wyer’s offi  ce across t he s treet 
from the court house and a fast carriage was engaged to hurry Sims to safety. 
At t he last minute, however, t he defenestration was t hwarted, as workmen 
arrived to install bars across the window. “Whether we had been betrayed, or 
whether it was simply a bit of extraordinary precaution, we never knew,” wrote 
Higginson.

For two days, while the Vigilance Committee members pursued their vari-
ous futile petitions and plots, Commissioner Curtis was busy preparing his 
judgment in the Sims case. He delivered it on Friday morning, April 11. As 
expected, C urtis ru led in  f avor o f Potter’s c laim, s ystematically r ejecting 
every argument raised on Sims’s behalf. Much of Curtis’s reasoning followed 
pre ce dent, b ut s ome o f i t wa s cl early i mprovised. F or ex ample, C urtis a n-
nounced that he would not accept the $10 statutory fee for granting the claim-
ant a certifi cate of removal, as though that remedied the inequity of the Fugi-
tive Slave Act itself, which would have a llowed him only $5 had h e ruled in 
Sims’s favor.

At times, Curtis’s opinion seemed almost intentionally obtuse. To uphold 
his authority to hear t he case as a q uasi- judicial offi  cer, he insisted that his 
order was not a fi nal adjudication of Sims’s slave status. Rather, it was only a 
preliminary fi nding that would do nothing more than return Sims to Geor-
gia, where he would then have “the means of testing his alleged own er’s right 
to hold him.” Conceding that Sims might face “diffi  culties or improbabilities” 
once he was returned to Georgia, Curtis was satisfi ed that the government of 
the United States was justifi ed in trusting each slave state to provide “a full 
and fi nal tri al” t o r eturned f ugitives. H orace Ma nn, t hen s erving i n t he 
 House o f Rep resentatives, r idiculed C urtis’s fa ith i n s outhern j ustice: “ He 
might as well doom a man to be hurled from the Tarpeian rock and say that 
the act is not fi nal because he only commits the victim to the laws of gravita-
tion, as he has committed Sims to the laws of Georgia.”

Lest he appear completely heartless, Curtis expressed his belief— based on 
the testimony of one of Potter’s agents— that Sims’s mother had beg ged “for 
God’s sake to bring him back again,” even if he was in a free state. Reuniting 
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the slave family, explained Curtis, “certainly disarms this case of any unpleas-
ant features.” Th omas Sims could be forgiven if he did not quite see it that 
way. Once the gist of Curtis’s ruling became clear, he began to scream in pro-
test. “I will not go back to Slavery,” he cried. “Give me a k nife,” he implored 
his counsel, “and when the Commissioner declares me a slave I will stab my-
self in the heart, and die before his eyes! I will not be a slave.” Th e knife was 
withheld, reported Th eodore Parker, as Sims’s attorneys reluctantly took leave 
of their client in the courtroom.

It was thought that Sims’s “removal” would take place the following day, so 
only a handful of abolitionists kept watch on the court house Friday night. Th e 
authorities, however,  were determined to take no chances with another rescue 
attempt, or even a public disturbance. Several hours aft er m idnight, abo ut 
one hundred city police offi  cers began to gather at the court house, and soon 
they  were joined by an additional two hundred armed volunteers and mem-
bers of the city watch. Th eir plan was to sneak Sims to the harbor under cover 
of darkness, where they would then place him aboard the brig Acorn. “It was 
not the bravest way to uphold the Constitution, but it was the safest.”

At about four  o’clock in the morning, the column began its march, with the 
shackled Sims securely in the middle of three hundred men carry ing swords 
and pistols. Perhaps a score of abolitionists had been alerted to Sims’s removal, 
and they dogged the parade with shouts and jeers. Th e troop proceeded smartly 
to Long Wharf, where the prisoner was delivered to the waiting ship. By t he 
following week, t he Acorn had a rrived i n S avannah, where S ims wa s g iven 
thirty- nine lashes in the public square.

Boston had at last returned a fugitive slave to the South. Th e Cotton Whig 
establishment rejoiced, and James Potter, once again in possession of his slave, 
published a notice in the Boston newspapers thanking the city’s commercial 
leaders, who had be en “conspicuous in their eἀ orts to serve us.” Although 
the pro cess had cost abo ut $20,000 , Webster was well satisfi ed with the out-
come. He reported to Fillmore that the “abolitionists & free soilers . . .  are in-
sane, but it is an angry & v indictive insanity” that had been eἀ ectively over-
come. Th e president responded eἀ usively: “I congratulate you and the country 
upon the triumph of law in Boston. She has done nobly. She has wiped out the 
stain of the former rescue.”

In the midst of the Sims case, when the abolitionists fi rst realized the great 
degree o f force t hat wa s a rrayed a gainst t hem, Wendell Phillips r emarked 
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that “one t hing i s c ertain; courts ob liged to si t g uarded by bayonets w ill 
not  sit long in Massachusetts. Th e C ommissioner who g rants c ertifi cates 
shielded by armed men, will not have many certifi cates to grant.” Th re e 
years later he would be proven right, in ways he could not have predicted at 
the time.
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b 9 B

KIDNAPPING AGAIN!

T
he fi rst fi ft een months following the enactment of the Fugitive Slave Act 
saw a series of high- profi le cases, including the escape of the Craft s, the 
rescue of Shadrach Minkins, the rendition of Th omas Sims, the Jerry res-

cue, and the Christiana re sis tance. In fact, roughly one- quarter of all known 
fugitive slave cases occurred during that period, and 1851 was the single most 
active year for fugitive renditions during the entire de cade before the Civil 
War. In 1852 the number of recaptured slaves fell by two- thirds, and the num-
ber of proceedings before federal commissioners plummeted by more than 
80 percent. As would be ex pected, the furor over the fugitive law a lso sub-
sided, “perhaps because the legions of law and order fi nally prevailed [or per-
haps because] nearly all of the eligible fugitives had decamped to Canada.” 
In any event, the next few years provided  Unionists with some reason for op-
timism. Th e Compromise of 1850— including the Fugitive Slave Act— actually 
seemed to be working.

In 1854, h owever, s ectional tensi ons r eemerged w ith t he er uption o f t he 
Kansas- Nebraska controversy. Initially, the “Nebraska question,” as it was of-
ten c alled, had v ery l ittle to do w ith slavery a nd everything to do w ith t he 
construction of a transcontinental railroad. Beginning in 1852 Illinois Senator 
Stephen A. Douglas had cha mpioned the development of a c entral route for 
the proposed railroad, which would encourage economic growth in I llinois 
and, not coincidentally, enhance the value of his own real estate holdings. Th e 
key to Douglas’s plan lay i n or ga niz ing t he va st Nebraska ter ritory t hat lay 
directly west of Missouri.

Douglas’s eἀ orts  were blocked by southern senators, who naturally favored a 
southern route. In addition, Missouri Senator David Atchison also opposed or-
ga niz ing t he Nebraska ter ritory, a ll of wh ich wa s si tuated north of t he 36°30" 
parallel and was therefore barred to slavery under the terms of the 1820 Missouri 
Compromise. Even though a central railroad would greatly benefi t his own state, 
Atchison could not tolerate seeing Missouri “surrounded by free territory,” with 
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the f ree states of Iowa a nd I llinois to t he north a nd east a nd a f ree- soil Ne-
braska to the west. It was preferable, in his view, to leave Nebraska unor ga nized 
rather than create an opening for the “emissaries of abolitionists”

Th e i mpasse be tween Do uglas a nd A tchison, a nd t heir r espective a llies, 
continued for several years, but they fi nally agreed upon a resolution in Janu-
ary 1854. Douglas introduced a bill or ga niz ing the area into two territories— 
Kansas and Nebraska— and providing that “all questions pertaining to slav-
ery in the Territories . . .  are to be left  to the people residing therein through 
their appropriate representatives.”  Th e bill included a p rovision specifi cally 
repealing the Missouri Compromise of 1820, and therefore immediately open-
ing both new ter ritories to slavery. (It wa s u nderstood at t he t ime t hat Ne-
braska’s climate would preclude a slave- based economic system but that slave 
own ers from Missouri would fi nd a congenial environment in Kansas.)

Douglas expected his bill to “raise a hell of a storm,” and so it did. Aboli-
tionists, Free- Soilers, and many other Northerners  were aghast at the idea 
of opening previously f ree la nds to t he introduction of slavery. A g roup of 
“In de pen dent Democrats”— including Salmon Chase, Charles Sumner, and 
Gerrit S mith— denounced Do uglas’s b ill “ as a g ross v iolation o f a s acred 
pledge, as a criminal betrayal of precious rights, as part and parcel of an atro-
cious plot” to turn the new territory into a “ dreary region of despotism, in-
habited by masters and slaves.” At that point, the bill “ceased to be primarily a 
railroad question and became primarily a slavery question.”

Nonetheless, t he Kansas- Nebraska Act passed t he  House on May 23 and 
the Senate on May 26. It was signed into law by President Franklin Pierce on 
May 30, 1854. To many in the North, the bill represented not only a repeal of 
the Missouri Compromise, but also a repudiation of the Compromise of 1850. 
If Southerners  were no longer willing to respect the 36°30" l ine of demarca-
tion, it was argued, why should Northerners adhere to the Fugitive Slave Act?

Th e K ansas- Nebraska A ct c aused pa r tic u lar o utrage i n B oston. R ichard 
Henry Dana, for example, believed that the bill threatened to turn the United 
States into “a slave- holding and slavery propagating” republic. Its passage, he 
declared, put “compromises at an end,” making it “time to take up the gaunt-
let [in a] war against the extension of slavery into new territory.” Even erst-
while Cotton Whigs retracted their support for the Compromise of 1850, with 
wealthy merchants such as Amos Lawrence warning that “the Fugitive Slave 
law could no longer be enforced” in Massachusetts.
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Almost a s i f on c ue, a nother resourceful f ugitive reached B oston. Th e 
arrest of  A nthony Bu rns— only one  d ay a ft er t he  House of Representatives 
passed the Kansas- Nebraska Act— and his subsequent trial underscored the 
symbolic connection between slavery in t he federal ter ritories a nd t he cap-
ture of runaways in the northern states. In both circumstances, the southern 
slave power seemed to be relentlessly extending its reach onto free soil, thus 
rewarding compromise with aggression.P
Anthony Burns was born in the early 1830s in the village of Staἀ ord, Virginia, 
as the property of John Suttle and his wife. Th e Suttles both died when Burns 
was a child, and he was inherited along with a dozen other slaves by Charles 
Francis Suttle, who owned a st ore in nearby Falmouth. Charles Suttle was a 
prominent citizen, having served as county sheriἀ  a nd a col o nel in the state 
militia, b ut h e co uld n ot p rofi tably em ploy t he ma ny sla ves de vised b y h is 
parents’ estate. Consequently, he hired out his slaves to others, while of course 
keeping their wages for himself. Anthony Burns began his life as a hired slave 
at the tender age of seven or eight, working fi rst as a babysitter on a local plan-
tation, a nd la ter a s a n er rand- runner f or t hree el  der ly w omen. S omewhere 
along the way he had an opportunity to observe white children at their stud-
ies, and through the kindness of a teacher he obtained a primer and learned to 
read and write.

As he grew older, Burns was hired out for more strenuous work, including 
two years with a f riend of Suttle’s named William Brent. In 1849 Burns was 
working at a steam- powered sawmill where his right hand was badly mangled 
in an accident. Th e injury left  Burns with a disfi gured arm— almost an inch of 
bone protruded through the skin at his wrist— that was later used to identify 
him i n court. Following h is recovery, Burns wa s once more placed u nder 
the supervision of William Brent. In a complex arrangement, Burns was fi rst 
“leased” to a Richmond pharmacist named Millspaugh for $125 per year, but 
then allowed to fi nd his own work as a day laborer. In return, Burns agreed to 
pay back the $125 out of his daily wages, with the understanding that he could 
keep t he ba lance. Th is sort of ba rgaining was technically i llegal u nder Vir-
ginia law, but it was not unusual among urban slaves.

Burns found regular work on Richmond’s wharves, loading and unloading 
cargo. Over the course of a year, he was able to amass a small sum of money 



f u g i t i ve  ju s t i c e

160

and, more important, he made the acquaintance of sailors from northern 
ports. One sympathetic sailor from Boston became his confi dant and helped 
him plan an escape. On a cold morning in early February 1854, Burns slipped 
away from his slave quarters and, with the assistance of the unnamed sailor, 
stowed away on a B oston- bound ship. Burns spent three weeks in the ship’s 
hold, living on bread and water supplied by his friend, until he fi nally arrived 
in Boston sometime toward the end of the month.

In Boston Burns was able to fi nd temporary work as a cook, but he was fi red 
aft er a week because he “was unable to make his bread rise.” Finding himself 
unemployed and out of funds, Burns took to the streets in search of work. To 
his good fortune, he soon encountered a black man named William Jones, who 
proved more than willing to aid a st ranger in distress. Jones took Burns into 
his home and over the next few days helped him make the rounds of potential 
employers. Together they approached several shop keep ers, but no work was 
available. F inally, o n Ma rch 3, J ones s ecured w ork wa shing w indows a t t he 
Mattapan Works in South Boston, and he agreed to pay Burns 8 cents per win-
dow as his assistant. Th e two men worked on the windows for nearly a week, 
aft er which they found some odd jobs at City Hall. Although they had a slight 
dispute over the amount of Burns’s payment for the Mattapan job, they appear 
to have parted friends sometime around the middle of the month.

At s ome p oint a ft erward Burns obtained work a s a h elper i n t he Brattle 
Street clothing store of Coffi  n Pitts, a deacon of the black Twelft h Baptist Church 
who was k nown as “a respectable colored t rader.” Fatefully, however, Burns 
attempted to contact his brother, who was a slave in Richmond. Burns some-
how managed to have a letter posted from Canada, thinking that would con-
ceal his whereabouts, but he carelessly mentioned that he was living in Bos-
ton, trusting his brother to keep his secret. Burns must not have realized that 
southern post masters n ever del ivered ma il d irectly t o sla ves, b ut r ather t o 
their masters. Th us, the letter was forwarded to Suttle, who was then living in 
Alexandria. Alerted to Burns’s location, Suttle made plans to retrieve his miss-
ing property.

Suttle’s fi rst step wa s t o a ppear bef ore t he A lexandria C ounty Ci rcuit 
Court, on May 16, 1854, where he “proved to the satisfaction” of the presiding 
judge that “Anthony Burns was held to ser vice and labor by him” in Virginia 
and that “the said Anthony has escaped from the State.” Th e transcript of the 
court proceeding also included a description of Burns, as required by the 
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Fugitive Sla ve A ct, c alling h im “ a ma n o f d ark co mplexion, abo ut si x f eet 
high, with a scar on one of his cheeks, and also a scar on the back of his right 
hand, and about twenty- three or four years of age.” 

Armed w ith t he n ecessary d ocuments, S uttle t hen r ecruited Wi lliam 
Brent— Burns’s n ominal o verseer, a nd a n e ssential w itness— and h eaded t o 
Massachusetts. By Wednesday, May 24, the two Virginians had arrived in Bos-
ton, where of course they obtained the counsel of Col. Seth Th omas. In short 
order, Th omas arranged for Suttle to appear before Fugitive Slave Commis-
sioner Edward Greely Loring— George Ticknor Curtis being for some reason 
unavailable— who promptly issued a warrant for Burns’s arrest. Loring’s war-
rant, directed to U.S. Marshal Watson Freeman, recited the allegations of Sut-
tle’s o wn ership a nd n oted t hat B urns had e scaped o n Ma rch 2 4, 1854. Th at  
seemingly unimportant detail, which was not included in the Virginia court 
record, would become extremely signifi cant in the trial that followed.

Th e warrant was entrusted to Deputy Marshal Asa Butman for execution, 
the same man who had a rrested Th omas Sims in 1851. Sims had fi ercely re-
sisted arrest and the deputy was anxious to avoid another violent struggle. He 
and his henchmen therefore devised a plan to trick Burns into surrendering 
peacefully. Th e posse st aked out C offi  n P itts’s clothing store u ntil t hey saw 
Burns depa rt a t closing t ime. Th ey followed Burns down a d ark st reet a nd 
then called on him to stop. Th e startled Burns froze in his tracks, fearful that 
he wa s bei ng “ beset by a st reet brawler.” He wa s t herefore rather reassured 
when he heard Butman inform him that he was being arrested for the robbery 
of a jewelry store. “Conscious of [his] innocence, and feeling assured that he 
could easily clear himself of the charge,” Burns willingly submitted to the ar-
rest, ex pecting t hat t he misunderstanding could be q uickly resolved w ith a 
simple ex planation. I nstead, however, he wa s i mmediately seized by a ha lf- 
dozen ruffi  ans who picked him up “as they would a dead person” and rushed 
him oἀ  to the court house. Still believing that he was being erroneously charged 
with robbery, Burns made no outcry or attempt to escape.

Butman and company  were greeted at the court house by federal Marshal 
Watson Freeman, “who stood with a drawn sword” on the front steps. Taking 
command o f t he si tuation, F reeman d irected B urns a nd h is c aptors t o t he 
federal jury room, on t he t hird fl oor of t he building. Once he was securely 
behind locked doors, Burns was fi nally informed that he had been arrested as 
a fugitive and not as a thief.
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Burns realized just how desperate his situation had become when Charles 
Suttle and William Brent entered the room. Suttle was well prepared to con-
front his slave, having been advised by Seth Th omas to obtain admissions that 
could be u seful in court. “W hy d id you run away f rom me?” t he Virginian 
demanded.

As he had no doubt learned during his life as a slave, Burns tried to divert 
his master’s anger. “I fell asleep on the vessel where I worked,” he said, “and 
before I woke up, she set sail and carried me oἀ .” Burns evidently hoped that 
he could minimize his punishment by pretending that he had not intention-
ally run away, but Suttle was having none of it.

“Haven’t I a lways t reated y ou w ell, T ony?” t he sla ve o wn er co ntinued. 
“Haven’t I a lways given you money when you needed?” Burns tried to avoid 
the questions, but he fi nally replied, “You have always given me twelve and a 
half cents once a year.” Th e answer, whether contrite or sarcastic, did not mat-
ter at all to Suttle. He was simply prompting Burns to acknowledge, in front of 
witnesses, that he was a slave. With that object accomplished, Suttle and Brent 
informed Marshal Freeman that he had captured the right man. Th en they re-
tired for the night, leaving Anthony Burns in the callous care of Asa Butman 
(who did not bother to provide either a bed or food for his prisoner).

Early on t he morning of Th ursday, May 25, Burns was manacled and es-
corted into the nearby federal courtroom, still under heavy guard. News of his 
capture had not yet reached the general public, so the courtroom was nearly 
empty. Suttle and Brent  were there a long with their attorneys, Seth Th om as 
and a young lawyer named Edward Griἀ en Parker, who, unlike Th o mas, was 
not known as a proslavery man. Commissioner Edward Loring would soon 
take the bench, and at fi rst it appeared that Burns’s rendition hearing would 
be conducted entirely in secret. P
Before the formal proceeding could begin, however, Rev. Leonard Grimes and 
Richard Henry Dana separately entered the room. Each man had h eard ru-
mors that another fugitive slave had been captured, and hastened to the court-
house to investigate. Grimes arrived fi rst, and the prominent clergyman was 
allowed to confer briefl y with Burns. Dana arrived shortly aft erward. Scan-
ning t he courtroom, he saw Burns sitting “ in t he usual place for prisoners, 
guarded by a large corps of offi  cers.” Dana was appalled by Burns’s condition— 
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manacled, exhausted, terrifi ed— and observed that he was “completely cowed 
& dispirited.” Dana also immediately noticed Burns’s unmistakable physical 
injuries, which would later play an important role in the trial of the case, de-
scribing “a large scar on his cheek [which] looks like a brand, a broken hand, 
from [which] a la rge p iece o f bone projects, a nd a nother s car on h is o ther 
hand.”

Making his way through the ring of guards and deputies, Dana went over 
to B urns a nd oἀ ered t o r epresent h im. B urns, h owever, wa s u nresponsive. 
With Suttle and Brent sitting only yards away, he was fearful that any eἀ ort at 
defense would only make his eventual punishment more severe. “It will be of 
no use,” he fi nally said. “Th ey have got me.” Dana attempted to press the issue, 
explaining that “there might be some fl aw i n t he pa pers, o r s ome m istake 
[and] that he might get oἀ ,” but Burns knew his own mind. “Th ey will swear 
to me & get me back; and if they do, I sha ll fare worse if I resist.” Without 
Burns’s authorization, Dana reluctantly concluded that he had no choice but 
to a llow t he h earing t o p roceed. A nd i n a ny e vent, h e u nderstood B urns’s 
cruel predicament. “Any delay & expense he cause his master would be visited 
upon him when he got back,” Dana wrote in his journal. Th erefore, “his best 
policy was to conciliate his master as best he could.”

Commissioner L oring c alled co urt t o o rder a t abo ut 9 :00 a .m., i nviting 
Suttle’s lawyers to present their case. Parker, the ju nior counsel, began by of-
fering the relevant documents. He  fi rst read the complaint and the warrant. 
Th en he introduced the offi  cial record of the Alexandria County Court, which 
established that Anthony Burns was the property of Charles Suttle and that 
“the said Anthony [had] escaped” from Virginia. Under the Fugitive Slave Act, 
all that remained was to prove that the prisoner was indeed the same person 
who was named in the warrant. For that purpose, Parker and Th o mas called 
William Brent to the stand. (Suttle himself was barred from testifying under 
the “interested party rule,” which had made i t necessary for Brent to accom-
pany him to Boston.)

Dana watched helplessly as Brent began to testify. “I know Anthony Burns,” 
he said, and “now see him at the bar in front; he is the man referred to in the 
record which has been read; he is owned by Mr. Suttle as a slave.”

By that time the news of the hearing had spread around Court Square and 
numerous spe ctators had t aken s eats i n t he courtroom. A mong t hem  were 
the Vigilance Committee lawyers Charles Ellis and Robert Morris, as well as 
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Rev. Th eodore Parker and the noted abolitionist Wendell Phillips. Ellis begged 
Dana to i ntervene i n t he proceeding, but Da na replied t hat h is ha nds  were 
tied because he had not been retained.

Th eodore Parker, however, was not bound by Dana’s lawyerly professional-
ism. Approaching Burns on his own, Parker explained that he had be en ap-
pointed “minister at large” to Boston’s fugitive slaves, and in that capacity he 
urged Burns to accept repre sen ta tion. Burns was still unconvinced. “If I must 
go back,” he told Parker, “I want to go back as easy as I can.”

“But surely, it can do you no harm to make a defence,” pressed Parker.
“Well,” s aid B urns, r elenting u nder p ressure f rom t he per sis tent wh ite 

man, “you may do as you have a mind to about it.”

Taking B urns’s eq uivocal r esponse a s a ssent, P arker i mplored Da na t o 
mount a defense. Dana continued to hesitate, however, until he heard Brent’s 
testimony take an ominous turn.

“I knew that [Burns] was missing from Richmond on or about the 24th day 
of March,” the witness said, adding that “last night I heard Anthony converse 
with his master.”

Th at was more than Dana could tolerate. Th e Fugitive Slave Act specifi cally 
excluded the testimony of the subject slave, yet  here was the claimant’s coun-
sel blithely introducing Burns’s own words as evidence against him. With no 
one  else able to object to the damaging testimony, Dana took it upon himself 
to approach the bench. “May it please your Honor,” he said,

I rise to address the court as amicus curiae, for I cannot say that I 
am regularly of counsel for the person at the bar. . . .  I am satisfi ed 
that h e i s n ot i n a co ndition t o de termine wh ether h e w ill have 
counsel or not . . .  or whether he will defend or not.

I submit to your Honor’s judgment that time should be allowed 
to the prisoner to recover himself from the stupefaction of his sud-
den a rrest . . .  and ha ve o pportunity t o co nsult w ith f riends a nd 
members of the bar, and determine what course he will pursue.

Suttle’s attorneys  were irate at the interruption. Dana had n o standing in 
the court, and the prisoner himself had shown no interest in either repre sen-
ta tion or postponement. Any adjournment would come at considerable addi-
tional cost a nd i ncon ve nience t o S uttle a nd B rent, a rgued E dward P arker, 
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while t he “only object of delay, i s to t ry to i nduce [Burns] to resist t he just 
claim which he is now ready to acknowledge.”

Dana retorted that “counsel for the prosecution misapprehends my state-
ment.” It was too soon to tell whether the prisoner wanted to raise a defense, 
because “he was not in a fi t state to decide for himself what he will do.” Even 
if there was some reason to think that Burns wanted to “plead guilty to the 
claim, the court ought not to receive the plea under such circumstances.” Al-
though he maintained that he was acting only as amicus and not as counsel, 
Dana had skillfully started to frame the case in Burns’s favor. Th e  proceeding 
before Loring was only an action for the recovery of property, yet Dana char-
acterized the case in the language of criminal law, referring to “counsel for the 
prosecution” and the possibility of a “guilty” plea. Th ose  were not casual ref-
erences, but rather the subtle prelude to his later argument that Suttle’s case 
would have to be proven beyond a reasonable doubt.

Just as he had intended, Dana’s request for a continuance placed the court 
in a d iffi  cult spot. In addition to his part- time position as a U.S. commis-
sioner, Loring was also judge of the Suἀ olk County Probate Court and a fac-
ulty member at the Harvard Law School, making him one of the most highly 
visible members of Boston’s legal community. Th ere had n ot been a f ugitive 
case i n B oston si nce 1851, a nd m uch had ha ppened si nce t hen, s o L oring 
knew his decisions would be closely watched on all sides. As a Cotton Whig, 
his natural inclination was simply to enforce the Fugitive Slave Act, which 
had be en found constitutional by both t he Ma ssachusetts Supreme C ourt 
and Commissioner George Ticknor Curtis (who was Loring’s relative by mar-
riage). And even though Daniel Webster had died in 1852 (and the Whigs had 
fallen out of power nationally, with the election of Demo crat Franklin Pierce 
that same year), there was still much support for the Fugitive Slave Act among 
Boston’s r uling cla sses. On t he o ther ha nd, t he K ansas- Nebraska A ct had 
shaken the foundations of the Compromise of 1850, leading many responsible 
leaders to question the viability of the Fugitive Slave Act. Although the claim-
ant was probably entitled to an immediate hearing under a st rict reading of 
the law, it was also undeniable that the trembling Burns was in no condition 
to make a decision involving “freedom or slavery for life.”

Recognizing t hat L oring w ould be t orn be tween t he dema nds o f j ustice 
and the requirements of the positive law, Dana adroitly appealed to the com-
missioner’s conscience (and his vanity). “Even without a su ggestion from an 
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amicus curiae,” he said, Loring surely would not “weigh liberty against con ve-
nience and freedom against pecuniary expense.” “I am confi dent,” Dana con-
tinued, that “your Honor will not decide so momentous an issue against a man 
without counsel.”

Loring was not w illing to adjourn t he case solely on t he basis of Da na’s 
request, as that would have appeared too dismissive of Suttle’s legitimate 
claim to a speedy resolution. Instead the judge called Burns up to the bench 
and told him “that he had a right to a defence and could have counsel, if he 
desired it.” Burns, however, was “distracted and uncertain.” He had a lready 
declined counsel twice, attempting to comply with his master’s demand that 
he return w illingly t o slavery. But now t he wh ite judge s eemed t o dema nd 
something  else of him. With Suttle and Brent glowering from across the court-
room, and Loring watching expectantly from the bench, the bewildered Burns 
“looked around the courtroom timidly, and made no reply” to the question.

Once again Loring asked whether Burns would like “time to think about 
this. Do you wish to go away and meet me  here to- morrow or next day, and 
tell me what you will do?” Th is t ime Burns mumbled something inaudible. 
Aft er an awkward silence, Loring interpreted Burns’s hesitant words as acqui-
escence. “I understand you to say you would,” prompted the court.

Burns turned his eyes from Loring to Suttle, and then back to the bench. 
He fi nally answered soft ly. “I would,” said Burns, in his only recorded words 
for the duration of the proceeding.

“Th en you shall have it,” announced the court. Loring continued the hear-
ing for two days, until the following Saturday, as he was scheduled to lecture 
Friday at Harvard.

Suttle and his attorneys  were troubled by the court’s ruling, but Marshal 
Watson Freeman was visibly distressed. He had hoped that the case would be 
resolved that morning and that Suttle and his slave would depart for Virginia 
before mass protests could be mounted. Now, however, he was faced with the 
task of guarding Burns for at least two additional nights, again with no fed-
eral jail at his disposal. Freeman rushed to the bench, pleading quietly with 
Judge Loring to change his decision.

“No, Sir, he must have the time necessary,” said Loring.
Freeman tried again, whispering urgently to the judge.
Th is t ime Loring replied severely. “I  can’t help that, Sir, he sha ll have the 

proper time.”
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With that, court adjourned. Anthony Burns was saved from a precipitous 
return to slavery, but only at the cost o f further angering his master. Mean-
while, attorney Richard Henry Dana and Commissioner Edward Loring  were 
able to congratulate themselves on having ensured at least procedural fairness 
in the execution of the fugitive law. Dana thought that Loring’s conduct had 
been “considerate and humane,” observing that a judge “could not act better 
in his offi  ce than [had] Judge Loring.”

P
It is true that the forms of law had been followed, and even expanded upon. 
Th e F ugitive Sla ve A ct d id n ot co ntemplate a llowing co unsel t o r unaways, 
who  were aἀ orded no more protection under the statute than any other piece 
of property. Th us, Loring’s statement that Burns had “a right to a defence” was 
in part exaggeration, in part self- indulgence, and in part deference to Dana’s 
request. Absent the intervention of amicus curiae— not to mention the pres-
ence i n co urt o f L eonard Gr imes, Th eodore P arker, C harles E llis, R obert 
Morris, and other notables— it is highly unlikely that Loring would have been 
so concerned about aἀ ording Burns any sort of delay.

But even as they  were ostensibly protecting the prisoner’s rights, Dana and 
Loring  were treating Burns almost as a bystander at his own rendition. In the 
same vein, Th eodore Parker had na ively assured Burns that “it can do you no 
harm to make a def ence,” without appreciating that the prisoner might know 
better. More than anyone  else in the courtroom— save Suttle and Brent, and 
perhaps Seth Th omas— Burns understood that diffi  culty for the master inevita-
bly resulted in punishment for the slave. Dana was hopeful that there might be 
“some fl aw in the papers,” but Burns had no reason to trust any lawyer’s judg-
ment, or even his good intentions, much less expect freedom from the court.

Dana was not quite ready to begin working for Burns’s freedom, even aft er 
Loring had g ranted the two- day delay. His rigid sense of professional ethics 
did not allow him to contact Burns directly, given that his oἀ er of repre sen ta-
tion had a lready been refused. “I felt that it was improper for me to obtrude 
myself upon him,” Dana wrote in his journal. “If any  were to advise, it should 
be others t han a la wyer who had o nce oἀ ered to act.” On Friday morning, 
therefore, Dana asked Rev. Leonard Grimes, Deacon Coffi  n Pitts, and Wen-
dell Phillips to visit Burns, in order to determine whether he wanted “to make 
a defence, or to have counsel at all.” Marshal Watson Freeman, however, had 
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other ideas. Burns’s capture was no longer even remotely a secret, and crowds 
had gathered around the now heavily fortifi ed court house. Infl ammatory hand-
bills had be en c irculated t hroughout t he c ity, a nnouncing t hat k idnappers 
had imprisoned a ma n in the “Massachusetts Temple of Justice,” and there 
was n o tel ling wha t B oston’s a nimated abo litionists had i n m ind. I n t hat 
explosive atmosphere, the U.S. marshal intended to take no chances on a pos-
sible rescue plot, and he refused to allow the delegation to visit his prisoner. 
His obstructionism was obviously contrary to Judge Loring’s intent— the con-
tinuance had been granted to allow Burns to consult with “friends and mem-
bers of the bar”— but Freeman was adamant. Th ere would be n o v isitors on 
his watch.

Th e three men returned to Dana’s offi  ce, where it was decided that Phillips 
would try to obtain an order from Judge Loring, requiring that the marshal 
allow Burns to have at least some v isitors. Dana wrote a n ote to Loring, ex-
plaining that he “scarcely felt at liberty to act as counsel for the man . . .  [and] 
that t he proper person to see h im & a scertain h is w ishes had be en refused 
admission.”

Phillips tracked down Loring in his offi  ce at Harvard, where he presented 
Dana’s note and explained the need for someone to v isit Burns. Loring was 
not sure that he could actually require the marshal to relent. As a mere com-
missioner, he did not exercise full judicial power and, in any event, the mar-
shal’s offi  ce operated in de pen dently of the courts in that era. Aft er some dis-
cussion, however, Loring agreed to write a stern note, informing Freeman that 
Burns had a “right to see a few friends” so long as their names  were “taken to 
him & their purpose stated to him.”

Phillips had only a moment to enjoy his success. As he was about to leave 
Loring’s offi  ce, note in hand, the commissioner called him back with a word 
of adv ice. “Mr. Phillips,” he said, “t he case is so clear t hat I d o not t hink 
you will be justifi ed in placing any obstacles in the way of this man’s going 
back, as he probably will.” Phillips was dismayed by Loring’s apparent pre-
judgment of the case, aft er having heard “only the disjointed story of a sin-
gle w itness,” but t he commissioner’s comment really should have come as 
no g reat s urprise. L oring (and Phillips) had a lready s een t he conclusive 
documents from the Virginia court and had heard Brent’s positive identifi -
cation of Burns. An eἀ ective defense was hard to imagine at that point, so 
Loring’s advice was more in the nature of a caution than a rebuke. Perhaps 



Kidnapping Again!

169

the c ommissioner w as e ven th inking of the prisoner’s long- term welfare. 
Burns himself had recognized that extended proceedings might only make 
things worse for him, and Loring— unencumbered by idealism— may have 
understood the potential consequences better than did any of the antislavery 
attorneys.

In any event, Phillips soon presented Loring’s order to Marshal Freeman, 
who reluctantly granted access to his prisoner. Phillips found Burns to be “in-
telligent & resolute,” although deeply worried that his master would sell him 
on the New Orleans market. Burns denied that he had ever agreed to return to 
slavery, but he provided no information that might be useful to defeat Suttle’s 
claim. Following “a little encouragement,” Burns signed a power of attorney 
authorizing Phillips to engage counsel on his behalf, and to do “everything in 
[his] power to save him from going back to slavery.” Adhering to all propri-
eties, Phillips then formally retained Dana, who in turn retained Charles Ellis 
to assist him. Th e stage was now set for the rendition trial of Anthony Burns. 
Th e only thing lacking was a credible defense.

Marshal Freeman may have seemed unnecessarily callous when he turned 
away Grimes, Pitts, and Phillips on Friday, but the offi  cer had good reason to 
be careful. Even as Dana sought a continuance before Judge Loring on Th ur s-
day morning, members of the Vigilance Committee  were meeting at the offi  ce 
of the New En gland Antislavery Society to plan a m ilitant course of action. 
Still seething over the rendition of Th omas Sims three years earlier, the aboli-
tionists had l ittle fa ith in the legal system and there was considerable senti-
ment in favor of or ga niz ing a f orcible rescue. By t he end of the day, the city 
was plastered with handbills that read:

kidna pping  aga in!!
a ma n wa s sto l en l a st n ight b y t he
fu git iv e sl av e bil l  co mmissioner !

he w il l h av e h is 
mock t r ia l

on sa t ur day, may 27, at  9  o’cl ock
in t he k idna pper ’s “cour t ”

bef or e t he h onor a bl e s l av e bil l co mmissioner,
at  t he co ur t  house, in co ur t sq ua r e.
sha l l bosto n st ea l a not her ma n? 
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It was obvious from the choice of language that the Vigilance Committee had 
no respect for any “kidnapper’s court” or forthcoming “mock trial.”

Marshal F reeman ma y n ot ha ve k nown t hat Gr imes a nd P hillips  were 
members o f t he V igilance C ommittee’s ex ecutive co mmittee, b ut h e su rely 
suspected that they  were involved in something other than a strictly legal 
defense. Indeed, that very aft ernoon there was a closed- door meeting at Trem-
ont Temple, where rescue plans  were discussed by ardent abolitionists such as 
Th eodore Parker, Samuel Gridley Howe, and Albert Gallatin Browne. Despite 
the attendees’ resolve to “resist, defy, baffl  e, and nullify” the execution of the 
fugitive law, they  were not able to settle upon a plan that day. Th ey resolved in-
stead to keep the court house under close surveillance all night so that Burns 
could not be spirited away under cover of darkness.

By Friday morning hundreds of higher- law men had converged in central 
Boston, in anticipation of a meeting to be held that night at Faneuil Hall. Rev. 
Th omas Wentworth Higginson— who had o r ga nized the unsuccessful eἀ ort 
to have Sims jump to freedom from a court house window— hurried from his 
home in Worcester in response to a request from the utopian educator Bron-
son A lcott. Higginson had be en ac tive in t he radical a ntislavery movement 
for years and had been dismissed from his position as minister of the Unitar-
ian Church of Newburyport because of his radicalism. By 1854 Higginson had 
run unsuccessfully for Congress on the Free Soil t icket and had e stablished 
himself as pastor of the Free Church of Worcester. His position on the Fugi-
tive Slave Act was straightforward: “Disobey it . . .  and show our good citizen-
ship by taking the legal consequences.” By either fate or coincidence, Higgin-
son’s Worcester congregation included a man “of remarkable energy” named 
Martin Stowell, who had be en involved in the Jerry Rescue in Syracuse. Be-
fore he left  for Boston, Higginson asked Stowell to recruit other parishioners 
who  were “pledged to act that day for freedom.”

Meeting w ith t he l eaders o f t he V igilance C ommittee, H igginson beg an 
agitating for a forcible rescue plan. Most of the committee members, however, 
believed it was too soon to take such an extreme action, fearing that a precipi-
tous attempt would fail. True to his nature, Higginson insisted that immedi-
ate re sis tance was the only proper response. “Better a failure than to acquiesce 
tamely a s bef ore, a nd s ee Ma ssachusetts h enceforward made a h unting- 
ground for fugitive slaves.” Nonetheless, the committee would not approve 
his plan, opting instead to rally support at that eve ning’s Faneuil Hall meet-
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ing, and then to wait for the commissioner’s ruling before taking further 
steps.

Although outvoted at the meeting, Higginson was not willing to defer en-
forcement of t he h igher law u ntil t he government’s law had r un i ts course. 
Instead he caucused with Martin Stowell and a small group of militants, de-
termined to launch a n assault on t he court house t hat very n ight, using t he 
Faneuil Hall meeting as a d istraction to cover their preparation. As Higgin-
son later described it, the plan was to send a “loud- voiced” man into the gallery 
at the very height of the meeting, who would announce that a “mob of negroes 
[was] a lready attacking the Court- House.” Higginson’s expectation was that 
one of the speakers— preferably Wendell Phillips— would then call upon the 
“whole meeting” to run “pell- mell to Court Square ready to fall in behind the 
leaders and bring out the slave.”

While H igginson a nd S towell  were r efi ning t heir p lot, Da na wa s fi nally 
visiting Burns at the court house. He found the prisoner confi ned in a sma ll 
room, guarded by some eight or ten men “of the rough, thief- catching order.” 
Burns impressed Dana as “a very diἀ erent man” from the frightened and ex-
hausted fugitive of the previous day. Having had a night’s rest and an oppor-
tunity to compose his thoughts, Burns now “seemed self possessed, intelligent 
[and] with considerable force both of mind & body.” Burns told Dana some-
thing o f h is back ground a nd ex plained h is f ear o f p unishment a t S uttle’s 
hands, saying t hat h is master was “a ma licious ma n i f crossed.” Da na d id 
not record the conversation at length, but as a careful and accomplished law-
yer it is certain that he probed for facts that might be useful in court. Later in 
the proceedings, Dana would rely on specifi c details of Burns’s escape and his 
brief life as a free man in Boston, which he must have learned during his jail-
house interview on Friday eve ning.

Dana did not attend the Friday  night meeting at Faneuil Hall, but thou-
sands of other people did, packing the auditorium to standing- room capac-
ity. Th e organizers had be en i mprecise about t he purpose of t he meeting, 
announcing only that they intended to “secure justice for a man claimed as 
a slave by a Virginia kidnapper.” Th ey prudently did not say whether they 
sought justice in court or justice in the streets, thus drawing to the meet-
ing those who would use legal means to defend a free man from kidnapping, 
as well as those willing to use any means necessary to l iberate a c aptured 
slave.
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Th e fi rst few speakers  were equally vague, l inking the fugitive law to the 
Kansas- Nebraska Act, which just that day had be en approved by the Senate. 
George Russell, the former mayor of Roxbury, began the meeting by denounc-
ing “t he boa st o f t he sla veholder . . .  that h e w ill c atch h is sla ves u nder t he 
shadow of Bunker Hill.” “We have made compromises,” he declared, “until we 
fi nd that compromise is concession, and concession is degradation.” Samuel 
Gridley Howe continued the theme, telling the cheering crowd that “the South 
has decreed, in the late passage of the Nebraska bill, that no faith is to be kept 
with freedom.” Th en attorney John L. Swift  turned the rhetoric up even fur-
ther. “Th e compromises are no more— they  were murdered by the Nebraska 
bill. . . .  To- morrow Burns w ill have remained i ncarcerated [for] t hree d ays, 
and I hope to- morrow to witness in his release the resurrection of liberty.”

Everyone wanted Burns released, but nobody had yet said how that was 
to be ac complished. I n fac t, t he leaders of t he Vigilance C ommittee  were 
divided, although more as to tactics than strategy. Higginson wanted a mid-
meeting n ighttime a ssault on t he court house, a nd he had g one so fa r a s to 
hide a c rate of a xes near a n entrance to t he building. But h is plan had n ot 
been eἀ ectively communicated t o t he spe akers on t he pod ium, who m ight 
well have objected to it in any event. Wendell Phillips, whom Higginson had 
counted upon to lead the charge that night, instead called for the question to 
be settled “at the Court  House to- morrow morning,” when it would be deter-
mined “whether we shall adhere to the case of Shadrach or the case of Sims.” 
Th eodore Parker drew loud cries of “No! No!” when he addressed the assem-
bly as “fellow subjects of Virginia,” but the shouts of protest turned to cheers 
when he reported that twenty city policemen had r efused “to l ift  a fi nger in 
support of the slave catchers.” Lamenting that slavery had trampled the Con-
stitution, Parker extolled the higher law. “It is in your hands and your arms,” 
he told the crowd, “and you can put that in execution, just when you see fi t.” 
“Th ere is a means, and there is an end,” he exhorted the crowd. “Liberty is the 
end, and sometimes peace is not the means towards it.”

Th en Parker called upon the meeting to “adjourn to meet in Court Square 
to- morrow m orning a t 9  o’clock,” o nly t o be i nterrupted b y ex cited v oices 
yelling, “No, to- night; let us take him out; let us go now.” Parker was dis-
tressed by the rash call to arms. Not realizing that the demand for immediate 
action was part of Higginson’s plan, he tried to blunt the rebellion by calling 
for a show of hands, hoping that cooler heads would prevail. But half the audi-
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ence raised their hands in support of each alternative, with angry cries now 
coming from both sides.

Th ere wa s confusion a mong t hose on t he platform a nd bew ilderment i n 
the hall. Aft er s ome hesitancy, Wendell Phillips stepped forward again. “Do 
not b alk t he e ἀ ort o f t o- morrow b y f oolish co nduct t o- night,” h e p leaded. 
“Th e zeal t hat won’t keep t ill to- morrow w ill never f ree a sla ve.” For a m o-
ment, it seemed as though the meeting would be able to proceed to an orderly 
conclusion, but then one of Higginson’s allies shouted loudly from a position 
near the entrance to the hall, “Mr. Chairman, I am just informed that a mob 
of negroes is in Court Square attempting to rescue Burns. I move we adjourn 
to Court Square.” Th e hall dissolved in chaos, as men rushed to the door.P
Higginson a nd S towell had st ationed t hemselves a t t he co urt house, a long 
with Lewis Hayden and about twenty others. In addition to Higginson’s axes, 
many of the men  were armed with knives and pistols. Th ey had also appropri-
ated a st out t imber from a n earby construction site, which they planned to 
use as a battering ram. Expecting numerous reinforcements at any moment, 
the small force waited ner vous ly in the shadows near the eastern entrance 
to the building.

Surprisingly, the perimeter of the court house was not guarded, perhaps be-
cause the Massachusetts Supreme Court was holding an eve ning session and it 
was necessary to allow “ordinary visitors [to] pass freely.” Inside the building, 
however, Marshal Freeman had posted a contingent of about fi ft y armed men, 
including a number of temporary deputies specially recruited for the purpose. 
Some of Freeman’s g uards  were laborers and local police offi  cers, but others 
 were petty criminals, “bullies, blacklegs, convicts [and] fi re- lighters.” Freeman 
himself was also in the court house that night, conferring with Suttle and U.S. 
Attorney Benjamin F. Hallett about plans for the next day’s hearing.

At about 9:30 p.m., Higginson fi nally heard footsteps coming from the di-
rection of Faneuil Hall. Th en he saw a “rush of running fi gures, like the sweep 
of a wave [coming] round the corner of Court Square.” At fi rst he was elated. 
Th is was the time “for the trap to be sprung.” Within moments, however, his 
excitement turned to disappointment. Th e crowd was much smaller than he 
anticipated, perhaps fi ve hundred people in all, many of them looking far less 
than resolute as they meandered into the square. Worse yet, the leaders of the 
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Faneuil Hall meeting  were nowhere to be seen. Instead, lamented Higginson, 
“we had the froth and scum of the meeting, the fringe of idlers on its edge.”  
Higginson did not realize it at the time, but a bottleneck at the door had pre-
vented Phillips and Parker, and others on whom he could have depended for 
support, f rom e ven l eaving t he ha ll u ntil t he “ idlers” f rom t he back a t t he 
room had already reached the court house.

Th e arrival of even a feckless crowd was sure to alarm the guards, so Hig-
ginson and Stowell believed they had no choice but to begin the assault at once. 
Stowell distributed the axes, while Higginson and Lewis Hayden took hold of 
the construction beam and began battering at the court house door. Aft er sev-
eral blows, one of the hinges broke, leaving the door swinging loose. With only 
room for one man to squeeze through the doorway, Higginson looked over to 
Hayden, wh o “ sprang i n fi rst.” H igginson i mmediately f ollowed h is “ black 
ally,” as did Martin Stowell and another black man. Th ey  were met by several 
rows of deputies, under Marshal Freeman’s personal command, swinging trun-
cheons and waving swords.

Th e r escuers  were d riven a gainst a wa ll by t he deputies’ fi erce clubbing. 
Higginson was beaten about the head and face, sustaining a serious gash on 
his ch in. S towell a nd Hayden stepped back t hrough t he door, e ach fi ring a 
pistol shot to cover Higginson’s retreat. One of the defenders— an Irish im-
migrant named James Batchelder, who worked as a t ruckman on the Boston 
wharf— fell to the ground with a wound in his groin.

Emerging through the doorway, Higginson attempted to rally his troops. 
“You cowards, will you desert us now?” he called to those who had held back. 
But the court house door was now fastened shut, and the Boston police had 
arrived on the scene. Ax in hand, Stowell made one last assault on the door, 
but he was quickly arrested (along with eight others), leaving the rest of the 
crowd disheartened and dispirited. By then several of the Faneuil Hall leaders 
had arrived, but it was obvious that the attack had failed and there was noth-
ing to do but go home.

All of Boston was grim on Saturday morning. James Batchelder had died in 
the ha llway wh ere h e f ell, c ausing g rief t o h is w ife a nd ch ildren a nd f ury 
among local and federal offi  cials. Th e mayor of Boston called out two compa-
nies of the state militia to defend the court house (in possible violation of the 
Latimer law, a lthough preserving t he pe ace a nd protecting public property 
probably did not fa ll under the law’s prohibition against assisting in the re-



Kidnapping Again!

175

turn of fugitives). Marshal Freeman summoned two companies of U.S. Ma-
rines to join the guard. By dawn Court Square had become an armed camp, 
with hundreds of offi  cers and men standing watch.

As soon a s t he telegraph offi  ce opened, Freeman w ired President P ierce, 
seeking authorization for his actions:

In consequence of an attack upon the Court  House last night, for 
the purpose of rescuing a fugitive slave under arrest, and in which 
one of my own guards was killed, I have availed myself of the re-
sources of t he United States . . .  and now have t wo companies of 
troops . . .  stationed in the Court  House. Every thing is now quiet. 
Th e attack was repulsed by my own guard.

Pierce quickly replied, “Your conduct i s approved. Th e law must be ex e-
cuted.” If it had not been clear before, it was now beyond argument that the 
Boston court house had become a federally protected slave pen. “Th e identity 
of interests between the Southern slave power and the national government 
could not have been more vividly exemplifi ed.” 

No one detested t he Fugitive Slave Act more t han R ichard Henry Da na, 
and no one was more troubled to see Boston’s court house under the control of 
the “hirelings of the U.S. marshal.” Nonetheless, Dana was horrifi ed when he 
learned about the riot, and he was especially shocked by Higginson’s involve-
ment. It was one thing for a crowd of blacks to rescue Shadrach Minkins— an 
action he had more or less approved three years earlier— but he had “ hardly 
expected a married man, a clergyman, & a man of education to lead the mob.”  
It wa s fa r be tter, Da na bel ieved, f or g entlemen t o r esolve t hese ma tters i n 
court.
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b 10 B

THE HEIGHT OF CRUELTY

A
nthony Burns was brought into court shortly aft er 9:00 a.m. on Saturday, 
May 27, 1854. His jailers had probably informed him of the previous night’s 
skirmish, although none of his would- be rescuers had gotten within two 

stories of his makeshift  cell. In any event, Burns surely realized that he was un-
der even heavier guard than he had been two days earlier. He was still manacled, 
and now he was surrounded by “two or three brutal- looking men” on each side, 
with four or fi ve more seated directly in front of him, “with pistols and blud-
geons lurking in their pockets,” only “half concealed from the oἀ ended eyes of 
the spectators.” Suttle and Brent  were there, accompanied by attorneys Edward 
Parker and Seth Th omas, both of whom  were ostentatiously carry ing guns.

Burns’s own counsel, R ichard Da na a nd Charles E llis, d id not a rrive for 
another hour. Th ey  were delayed fi rst by a st rategy meeting in Dana’s offi  ce, 
and then by the series of blockades set up between the square and the court-
room. Th e two attorneys encountered guards at the doorway, in the lobby, at 
the foot of the stairs, and on two landings, each time being required to rees-
tablish their right to proceed to the courtroom. Taking absolutely no chances 
with a nother r escue, Ma rshal F reeman had g iven st rict o rders t o l imit t he 
number of spectators, issuing permits only to public offi  cials, the press, and a 
few favored citizens. By the time court convened, there  were still many empty 
seats in the small courtroom, although Th eodore Parker, Robert Morris, and 
Leonard Grimes had been able to talk their way past the sentries.

Commissioner Loring called the proceeding to order, but Charles Ellis im-
mediately requested a nother continuance. He a nd Da na had be en formally 
retained only the previous aft ernoon, Ellis explained, which had not given them 
time to prepare a proper defense. In addition, Ellis also argued that the atmo-
sphere of violence prevented reasoned deliberation.

It is not fi t that we should proceed while the courtroom is packed 
with armed men, and all the avenues to it are fi lled with soldiery, 
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making it diffi  cult for the friends of the prisoner to obtain access 
to him.

Ellis’s implicit argument was that the extraordinary show of military force 
placed tremendous pressure on the court to rule in Suttle’s favor. “He re-
minded the Commissioner that he acted as judge and jury in this case, and 
he ought to be able to say that he had given every chance for preparation [and] 
for refl ection.”

Stepping forward for the fi rst t ime in the proceeding, Seth Th om as belit-
tled Ellis’s request for additional time. Th e fugitive had already “admitted that 
he had no defence to make and only wanted time to think what to do,” and 
counsel f or t he p risoner su rely r ealized “t hat t hey had n ot a ny subst antial 
ground of defence.” It was obvious that Suttle’s evidence could establish “prop-
erty in t his ma n,” a nd t herefore “t he only duty of your Honor is to grant a 
certifi cate of removal to a place where the case is to be decided.”

And then Th omas went much further, virtually accusing opposing counsel 
of responsibility for Batchelder’s death. Referring to the “excitement last night 
and t hose engaged in it,” he wondered whether Da na a nd Ellis d id “not feel 
that the blood of a fellow man rests upon their heads.” Another delay, he im-
plied, might only lead to another attempt at rescue. “It is in eἀ ect an attempt to 
render this law invalid. It is no less treason to defeat the operation of this law 
than it would be t o go to the other end of the court  house and rescue a ma n 
convicted for murder.” 

Dana was appalled by Th omas’s accusation, and he  rose immediately to the 
challenge. Of course there had be en an earlier request for a continuance, he 
said, given the “facts of the arrest of Burns, at night, under false pretence, and 
his being hurried to the court  house, which has not been kept as a jail, but as 
a slave pen.” Point by point, Dana explained just how unfair and oppressive 
Burns’s t reatment had be en. He had be en ter rorized by h is a rrest; Ma rshal 
Freeman had excluded visitors; Suttle had intimidated him in the courtroom; 
he now faced the possibility of sale in the New Orleans slave market. And yet 
the only question now before the court was “whether he shall be hurried into 
a trial now, or shall have reasonable time to prepare for it.” Dana then decried 
Th omas’s charge that delay might lead to another “disturbance.” “Th at is an 
argument that can be addressed to no court, for it is a confession of weakness— 
that the law is not strong, and therefore the man must suἀ er.”
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Commissioner Loring responded favorably, stating t hat he “ looked upon 
Burns as one who is yet to be regarded as a freeman [because] he knew of no 
proof yet submitted that he was to be regarded as anything  else.” Th e requested 
delay was a short one, and there was no likelihood that important testimony 
would become unavailable over the next few days. He regretted the “excite-
ment in the community,” but he could not “consider it in this case.” It was the 
court’s s ole d uty t o “ look a t t he r ights o f t he pa rties a nd s ee t hat j ustice i s 
done,” and he therefore granted a continuance until Monday, May 29, at eleven 
 o’clock in the morning.

Dana was extremely pleased with his morning’s work, and contemptuous of 
opposing counsel’s eἀ orts to block t he delay. He t hought t hat young Edward 
Parker had seemed almost “ashamed of what he was doing” and Seth Th om as’s 
manner had been “petty [and] mean.” Never modest about his own talents, 
Dana believed that he had made a “magnifi cent speech” and had “never spoke[n] 
more to my satisfaction in my life.” Dana’s argument had indeed been master-
ful, but it is hard to imagine that he had really presented the speech of a l ife-
time in support of a rather routine request for a continuance. In any case, Dana 
seems to have been so fully occupied with self- appreciation that he missed the 
most signifi cant occurrence in court that day.

Toward t he end of t he s ession, E dward Parker had a ttempted to b lunt 
the suggestion that Suttle intended to sell Burns in a distant slave market. 
In fac t, “t he cla imant had co nsented t o s elling h im  here,” h e t old J udge 
Loring. Neither Dana nor Ellis responded to that proposal but Rev. Leon-
ard Gr imes r ealized t hat B urns had be en oἀ ered his freedom, if only at 
a price.

As soon as court recessed, Grimes approached Edward Parker and Suttle 
to fi nd out whether they  were serious about selling Burns. At Parker’s urging, 
Suttle said that he was in fact ready to sell his slave. Commissioner Loring’s 
adjournment, coupled with the court’s description of Burns as a “ freeman,” 
indicated for the fi rst time that Suttle might actually lose the case, which had 
become increasingly burdensome and conceivably dangerous (given the ever- 
present possibility of another rescue attempt). Parker thus informed Grimes 
that a sale could indeed be arranged, but only at the exorbitant price of $1,200, 
and only if it could be completed that very day. Grimes agreed to the terms. 
“Between this time and ten  o’clock to- night, I’ll have the money ready for you; 
have the emancipation papers ready for me at that hour.”
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Grimes was being optimistic. As the minister of a poo r black church, he 
had no easy access to such a g reat amount of money, so he set about raising 
the funds from wealthy white merchants and businessmen. Grimes encoun-
tered some resistance— especially f rom abolitionists who  were u nwilling to 
legitimate slavery, even if it meant freedom for a slave— but he eventually suc-
ceeded in obtaining pledges for the full amount. By e arlier arrangement, he 
met attorneys Parker and Th omas at Judge Loring’s offi  ce, where the commis-
sioner draft ed a deed of manumission.

By 11:00 p.m. all that remained was the actual payment and the release of 
Burns. To that end, the four men repaired to Marshal Freeman’s offi  ce, where 
they expected to consummate the deal. Instead they found that Freeman was 
huddled with U.S. Attorney Benjamin F. Hallett, who vigorously protested 
the transaction. Hallett raised a series of specious legal objections to the sale—
breaking o ἀ  t he h earing w ould j eopardize f ederal r eimbursement f or h is 
expenses; a Ma ssachusetts statute prohibited the sale of slaves— all of which 
 were refuted by Loring and Grimes. But Hallett’s real objection was po liti cal. 
One of his men had been killed trying to enforce the Fugitive Slave Act, and 
he was unwilling to see the law circumvented by a p rivate contract. Once a 
certifi cate of removal had been granted, Hallett said, he might even be willing 
to co ntribute t o t he p urchase o f B urns. B ut h e w ould n ot a llow B urns t o 
be freed without a hearing.

Loring and Grimes  were unconvinced, but Hallett held a trump card. Ges-
turing toward a clock on the wall, the district attorney pointed out that it was 
now past midnight. No legal sale could take place, “as the Sabbath had already 
commenced.”  L oring assured Gr imes t hat t he sale could be co mpleted t he 
following Monday morning at 8:00 a .m., but the disappointed clergyman prob-
ably realized that the opportunity had been lost.

Although h e wa s a ware o f t he n egotiations, Da na had r emained a loof 
throughout t he day. He d id not contribute to t he f und, a lthough he d id re-
mark to Grimes that the price seemed too high (he had l earned in an inter-
view with his client that Suttle had insured Burns for only $800). In a curious 
way, Dana’s interest had aligned with U.S. Attorney Hallett’s. Dana had un-
dertaken Burns’s repre sen ta tion in the hope of establishing that no fugitive 
could be legally removed from Massachusetts. Paying a ransom, however, would 
have conceded Suttle’s lawful right to sell a human being in Boston. And worse, 
the availability of cash sales might ac tually encourage other slaveholders to 
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pursue their property. Aft er all, it would be easier to sell a slave to abolition-
ists t han it wa s to endure t he cost a nd u ncertainty of a p rolonged hearing. 
Th eodore Parker and William Lloyd Garrison held the same view. Th ei r goal 
was to deter slave catching by making it risky and expensive, not to reward it 
with payoἀ s.

Th eodore Parker made t he Burns case the subject of his Sunday  morning 
sermon, which drew the largest attendance in Boston. In front of four thou-
sand pe ople, Re verend Parker i nveighed a gainst t he Fugitive Slave Act a nd 
the K ansas- Nebraska Bill. I nvoking t he h igher law, he c astigated h is fellow 
citizens for standing by when Th omas Sims was returned to slavery in 1851. If 
only Boston had said, “Th omas Sims shall not be carried oἀ ; and forcibly or 
peacefully, by the majority of the great body of men had resisted it, no kidnap-
per would have come  here again.” Parker expressed no sympathy for the slain 
James Ba tchelder, ac cusing h im o f a ssisting i n t he k idnapping o f a f ellow 
man. “He l iked the business of enslaving a ma n, and has gone to render an 
account to God for his gratuitous work.”

Parker saved his harshest words for Commissioner Edward Loring, whose 
only formal rulings thus far had been in favor of the defense. All of the con-
fusion a nd excitement wa s L oring’s fault, s aid Parker, presumably be cause 
the commissioner had issued a warrant to Suttle in the fi rst place. “He knew 
the consequences of stealing a man in Boston.” By Parker’s lights, Loring had 
acted immorally simply by holding the offi  ce of fugitive slave commissioner. 
“Edward Greely Loring, Judge of Probate for the county of Suἀ olk, in the state 
of Massachusetts, F ugitive Sla ve B ill C ommissioner o f t he United S tates . . .  I 
charge y ou w ith t he de ath o f t hat ma n wh o wa s m urdered o n la st F riday 
night. He was your fellow servant in kidnapping.”

Loring was made aware of Parker’s harsh words and the thinly veiled de-
mand for his resignation from the commissioner’s position. Th e judge would 
respond in due time. P
Dana had en ormous confi dence i n h is sk ills a s a n a ttorney, but he wa s fa r 
from sanguine when the Burns hearing fi nally began in earnest on Monday 
morning. Every aspect of the case seemed to favor the claimant. Dana’s meet-
ings w ith Burns had n ot d isclosed a ny promising l ines o f defense, a nd t he 
hoped- for “fl aw in the papers” remained elusive. Suttle’s documents from the 



Th e Height of Cruelty

181

Virginia court  were conclusive u nder t he Fugitive Slave Act, a nd t here was 
virtually no hope that Judge Loring would keep them out of evidence. As Dana 
later refl ected,

We examined the record, and could fi nd no fl aw in it, on which we 
could rely with any confi dence. . . .  Th e Supreme Court of Massa-
chusetts and the Circuit Court had pronounced the law constitu-
tional, and sustained the jurisdiction of the Commissioner. On the 
point of identity, there was no hope of a def ence. Col. Suttle and 
Mr. Brent  were present, who had known him from a boy, and the 
latter wa s a co mpetent w itness. Burns had ad mitted t he fac ts i n 
the presence of Brent a nd t he offi  cers. . . .  We had no reasonable 
hope of a successful defence.

Th e great diffi  culty for the defense, of course, was the fact that the prisoner 
was unquestionably Suttle’s slave, a reality that Dana and Ellis essentially con-
ceded every time they referred to their client as Anthony Burns. Nonetheless, 
there wa s a lways t he pos sibility t hat fi gurative l ightning m ight st rike, s o 
Dana readied himself to take advantage of any errors in the claimant’s case.

Before a ny w itnesses co uld be c alled, h owever, C harles E llis ob jected t o 
Marshal Freeman’s militarization of t he court house. U.S. t roops had b locked 
the ha llways, he protested, barring friends of the prisoner and “pack[ing] the 
court room with friends of the law.” Loring quickly brushed oἀ  the objection as 
an irrelevant delaying tactic. “Th e examination must proceed,” he ordered.

Th at was not good enough for U.S. Attorney Hallett, who jumped to his 
feet and “began to harangue the commissioner.” Marshal Freeman’s conduct 
had been unfairly maligned, fumed Hallett, and he felt bound to defend the 
“mea sures taken to preserve order in and around this court.” Loring was not 
interested in an extended debate on the issue. He interrupted Hallett and re-
minded t he g overnment a ttorney t hat t he co urt had a lready den ied E llis’s 
motion.

Hallett, however, had t aken Ellis’s comments quite personally. One fed-
eral deputy was already dead, and now the defense attorneys  were objecting 
to security precautions. He angrily denied that the marshal had packed the 
courtroom. Th e s oldiers  were present only to preserve order a nd execute 
the laws.
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Again Judge Loring interrupted. “Mr. Hallett,” he said, “these remarks are 
irrelevant and entirely out of order.”

And again Hallett refused to take his seat. His voice rising, he denounced 
“the m en who committed murder t hat n ight” a nd t hose who continued t o 
incite “riot and bloodshed.” Some of the latter, he charged,  were present in the 
courtroom and  were “claimed by Mr. Ellis as his friends.” How dare the de-
fense question t he necessity of a rmed g uards? “Th e president of t he United 
States has approved of this course.”

At that, Commissioner Loring realized that the wisest course was simply to 
allow Hallett to exhaust himself. He “sank back in his seat with a helpless air” 
and wa ited for t he browbeating to end. Ha llett, however, wa s not merely a 
blowhard. Formerly an antislavery man himself, he had now cast his lot with 
the pro- South Pierce administration. Still po liti cally ambitious, he wanted to 
make su re h is superiors i n Washington recognized h is eἀ orts i n t he Burns 
case, and that meant making his presence known in court. Dana considered 
Hallett a pe tty de spot whose “ incredible ig norance of law [and] mock d ig-
nity”  were an embarrassment to the bar, but he held his peace until Ha llett 
relinquished the fl oor and allowed the trial itself to proceed.

Edward Parker approached the bench and asked whether he needed to re-
introduce t he e vidence t hat had be en p resented t he p revious w eek. L oring 
replied t hat i t would be u nnecessary, but Da na objected. Th at hearing had 
taken place when Burns was unrepresented and, in any event, defense counsel 
had no notes of the testimony. It was only fair, he argued, “that the examina-
tion should now commence as though the arrest had just been made.” Th e 
court agreed, and directed Parker to re- read the complaint and warrant into 
the record.

Dana was not just stalling for time. Th e entire defense strategy depended 
on locating a te chnical defect or inconsistency in the claimant’s case, which 
in turn required extremely close attention to a ll of the details. He did not 
want to rely on his memory (or the court’s) concerning the earlier testimony 
and, besides, it was at least possible that Suttle’s key witness would contradict 
himself if required to tell his story twice.P
In a full- dress trial, a plaintiἀ  would ordinarily begin by presenting an open-
ing statement. Suttle’s attorneys passed up that opportunity as if to emphasize 
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the su mmary na ture o f p roceedings u nder t he F ugitive Sla ve A ct. I nstead 
they immediately called William Brent back to the witness stand. Brent testi-
fi ed t hat he wa s a m erchant i n R ichmond a nd t hat he had k nown C harles 
Suttle for many years. He identifi ed “the black man in court” as Suttle’s slave, 
Anthony Burns. For the previous two years, Brent had acted as Suttle’s agent, 
hiring Burns to various employers in Richmond, most recently to Mr. Mill-
spaugh. “Th ere was no other Anthony Burns about the places resorted to by 
Suttle,” and the fugitive could be recognized by the “scar upon his right cheek 
and a c ut ac ross h is r ight ha nd.” Brent had la st s een B urns i n V irginia on 
March 20, four days before “he was missing.”

All of the details  were repetitive of Brent’s earlier testimony, except the last 
one. Th e witness had not previously mentioned having seen Burns on March 
20, either because he d id not t hink it was i mportant or because he d id not 
think his testimony could possibly be challenged by the unrepresented slave. 
Claimant’s counsel had not asked Brent to elaborate about the facts of Burns’s 
disappearance, but Richard Dana took careful note of the dates, realizing— if 
no one  else did— that the witness might have just given him exactly the open-
ing he was looking for. For the time being, however, Dana remained silent. He 
would have to investigate the case more thoroughly before he could make use 
of Brent’s promising sl ipup and, in any event, the witness had n ot yet com-
pleted his direct examination.

Brent’s testimony then moved on to “the statements of the prisoner since 
his arrest.” Th at was the point at which Dana had intervened in the fi rst hear-
ing, and defense counsel had no intention of allowing the evidence this time. 
Ellis objected on t he g round t hat t he Fugitive Slave Act ex pressly provided 
that “in no trial or hearing under this act shall the testimony of such alleged 
fugitive be admitted in evidence.”

Seth Th omas replied that Burns’s “admissions and confessions  were a very 
diἀ erent thing from testimony.” Of course a f ugitive could not testify under 
oath on h is own beha lf— and neither could t he cla imant, for t hat matter— 
because he was an interested party to the suit. But that rule did not exclude 
evidence of his admissions, any more than it would bar the confession of an 
accused criminal.

Dana was incensed by Th omas’s argument. It was “the height of cruelty to 
the prisoner,” he said, “to take advantage of the only power he had under this 
law, that of speech, to his detriment.” Suttle should be limited to asserting his 
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own rights, without appropriating for himself, through the use of “these a l-
leged confessions, a portion of the prisoner’s.” Furthermore, he argued, the 
court should consider the coercive nature of the interrogation. Any statement 
from an alleged slave to his master “is more likely to be deceptive, or wrong-
fully obtained or used, than of value to justice.”

Th omas retorted that a prisoner’s admissions should always be admissible, 
“unless there is proof of some threat or promise.” He suggested that Brent’s 
testimony s hould b e a ccepted de b ene e sse— that is , p rovisionally— so h e 
could show that Burns had spoken voluntarily and without coercion.

Loring agreed with Th omas’s reasoning. Th e word “testimony” in the stat-
ute referred only to evidence given by a w itness in court, and not to confes-
sions or admissions. If there had been any coercion, Burns’s own counsel could 
bring that out through cross- examination. Loring’s crucial ruling may have 
been a correct reading of the law at the time but it was terribly unfair to An-
thony Burns. Brent would now be per mitted to put words in Burns’s mouth 
without fear o f contradiction, g iven t hat t he defendant h imself wa s ba rred 
from testifying. As legal scholar a nd h istorian Paul Finkelman has pointed 
out, Loring was committed only to procedural impartiality— the “forms of a 
fair hearing”— but not to substantive justice.

Allowed to continue, Brent fi rst related Burns’s explanation of his presence 
in Boston. He had n ot intended to run away, but “being at work on board a 
vessel, and getting tired, fell asleep when the vessel sailed with him on board.” 
Next Brent described the exchange when Suttle fi rst confronted Burns on the 
eve ning of his arrest. Burns spoke fi rst, according to the witness, as soon as 
Suttle entered the room:

“How do you do, Master Charles?”
Not bothering to exchange pleasantries, Suttle replied with a q uestion of 

his own. “Did I ever whip you, Anthony?”
“No.”
“Did I ever hire you where you did not want to go?”
“No.”
“Did you ever ask me for money when it was not given to you?”
“No.”
“Did I not, when you  were sick, take my bed from my own  house for you?”
“Yes,” said Burns, as bidden. Th en he recognized Brent and said, “How do 

you do, Master William?”
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Burns had also indicated his willingness to return with Suttle to Virginia, 
although Brent could not recall his exact words. At one point Dana objected 
to Brent’s use of the word “slave” to describe Burns, arguing that it was a legal 
conclusion. Ever alert to procedural niceties, Judge Loring agreed and directed 
the witness “not to state any person to be a sla ve without corroborative legal 
evidence.” As a consequence of the court’s ruling, Brent described several cir-
cumstances that supported Suttle’s cla im of own ership (though straining to 
avoid using the prohibited word): Burns’s mother and sister had lived with Sut-
tle; Brent had g iven a bo nd to Suttle when he h ired Burns; Suttle had o nce 
mortgaged Burns in order to raise money; Burns had had to display a written 
pass when he traveled to work in Richmond.

Much of Brent’s testimony had t he r ing of truth. For example, it was en-
tirely l ikely t hat Burns had ex plained his escape by inventing a st ory about 
falling asleep, and the facts about Burns’s family and employment  were plainly 
accurate. On the other hand, some of his testimony was clearly contrived, or 
at least closely choreographed. It strains credulity to believe that Suttle had 
no harsh words for the captured fugitive, or that his only concern was to es-
tablish his kindness toward the runaway. Suttle had certainly done his best to 
extract a usable admission from Burns, acting no doubt on the sound advice 
of h is a ttorney. B ut B rent had j ust a s c ertainly o mitted a nything t hat su g-
gested intimidation or pressure on the slave own er’s part.

As wa s t ypical i n n ineteenth- century t rial p ractice— when def ense law-
yers had no opportunity to obtain witness statements in advance— the cross- 
examination of Brent was “probing but unfocused.” In the hope of uncovering 
something helpful, Charles Ellis began with a series of open- ended questions 
designed to draw out additional information from the witness. Did Brent own 
slaves himself? Yes, he had “acquired” some by marriage and had inherited 
others from his father. Had he ever traded in slaves? Not exactly; he had pur-
chased several in 1841 or 1842 but had never sold any, and “further than that 
had never traded slaves.” In response to other questions, Brent explained that 
Suttle had mortgaged Burns to John M. Tolson of Staἀ ord County, Virginia, 
and t hat Burns had be en leased to Millspaugh since January of t he current 
year. Brent added that he had w ritten to Suttle about three days aft er B urns 
was discovered missing.

Ellis next a sked Brent whether he had be en pa id t o ac company S uttle t o 
Boston, p ressing h im f or de tails. Th e w itness r eplied t hat S uttle had “ said 
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nothing about paying my expenses or remunerating me for coming” but had 
come “with him [as] a volunteer, as a friend.” He had never before gone “on any 
similar expedition . . .  on any matter of an a lleged runaway.” Taking one last 
stab at painting the witness as a mercenary, Ellis asked whether there had been 
any written agreement between Brent and Suttle. No, came the answer, “there 
has been no word or writing between us relative to any compensation.”

Ellis n ext t urned t o t he co nfrontation be tween S uttle a nd B urns o n t he 
night of the arrest. Brent denied that Burns had been manacled that eve ning, 
and continued to claim that the prisoner had blurted out a greeting to “Mas-
ter C harles.” H e den ied t hat S uttle had wa rned B urns t hat h e had “ better 
consent to go back.” In fact, Brent now added, Suttle had specifi cally advised 
Burns that “I make you no promises and I ma ke you no threats.” Th at  last 
assertion was an obvious paraphrase of Seth Th omas’s argument in favor of 
admitting Burns’s “confession” so long as there was no proof of “some threat 
or promise.” It is doubtful that Brent could have picked up on that point by 
himself, and more likely that Th omas had eἀ ectively coached the witness. In 
either c ase, B rent h ad s ucceeded i n pe rfecting t he f oundation f or B urns’s 
admissions.

Dana took over the cross- examination at that point. He attempted to show 
that Brent— even if he was not being paid— was contractually obligated to as-
sist Suttle in reclaiming his slave. Th e witness was evasive. He did not know 
whether the “bond between me and Suttle as to the hiring of Anthony is [still] 
in existence.” He also insisted that he was “not responsible for Anthony’s con-
nection with Millspaugh, other than as an agent, which ceased when he es-
caped.” Brent did admit, however, that he had not recounted the entire con-
versation between Suttle and Burns, but had only “answered the questions put 
to me.”

Brent was followed by Caleb Page, a teamster who had been employed in Asa 
Butman’s posse when Burns wa s a rrested. Page had be en present i n t he jury 
room when Suttle interrogated Burns, and he was able to confi rm the discus-
sion “relative to the giving of money, fl ogging, [and] the use of the bed when 
sick.” He was not close enough to hear all of the conversation, however, and he 
did not repeat Brent’s claim that there had been “no promises or threats.”

Page wa s t he cla imant’s fi nal witness. Once he left  t he st and, E dward 
Parker oἀ ered the record of the Virginia court, showing that Anthony Burns 
“owed ser vice and labor” to Suttle and had “ escaped f rom the state.” As re-
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quired by the federal law, the Virginia transcript also included a description 
of t he m issing slave, a nd Parker i nvited t he commissioner to ex amine “t he 
marks upon the prisoner, to see if they  were at variance with those described 
in the document, to prove the identity.” Loring said that he “perceived the scars 
on the cheek and hand, and took cognizance with his eye of the height of the 
prisoner.” He asked whether defense counsel wanted to “have him brought to 
me for further examination,” but Ellis declined.

Dana did, however, object to the admissibility of the Virginia court record, 
as well as to a volume of the Revised Code of Virginia that Parker had oἀ ered 
as technical proof that slavery existed in Virginia. Loring overruled both ob-
jections, and Th omas rested the claimant’s case, satisfi ed that his proofs  were 
complete.

Attention now turned to Ellis and Dana. What could they oἀ er in the way 
of a defense? P
For the third time in as many court sessions, defense counsel asked the com-
missioner for a delay, this time on the ground that they needed time to confer 
about “the qualifi cation of some expected witnesses.” Because it was already 
nearing 3:00 p .m., Dana was hoping for an adjournment until the following 
day. Loring, however, was reluctant to grant any delay at all. Dana pressed the 
issue, citing his need to examine the legal authorities relied upon by Parker 
and Th omas, and Loring fi nally consented to a forty- minute recess, ordering 
court to reconvene at “half- past 3  o’clock.”

Unlike the claimant’s counsel, the prisoner’s attorneys  were not about to 
forgo making an opening statement to the court. Because their legal argu-
ments  were complex, built upon an intricate combination of natural law and 
strict st atutory i nterpretation, t hey could not pa ss up a cha nce to ex plain 
their position to Judge Loring. Th ey also had a broader audience to consider. 
Although courtroom oration was not much use to Charles Suttle— he would 
have been happy to return home with his slave, never to be heard of again— 
Anthony Burns had become the symbol of a movement (with or without his 
specifi c consent). Th ere would never be a better opportunity to drive home 
the evils of the Fugitive Slave Act, the weakness of its constitutional founda-
tion, and the necessity of po liti cal opposition to the intrusions of the slave 
power.
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Th e most important consideration, however, was simply the need to occupy 
the rest of the day. As matters stood on Monday aft ernoon, the defense had 
no witnesses to call and no evidence to present. Burns himself was disquali-
fi ed from testifying; nor could he have seriously challenged the gist of Suttle’s 
evidence.

Fortunately, Brent had opened a fi ssure in the claimant’s case that morning 
when he volunteered that he had s een Burns in Richmond on March 20. In 
fact, Burns had ac tually a rrived in Boston on or about Ma rch 1— as he had 
earlier informed his lawyers— making Brent’s sworn statement an impossibil-
ity. If that fact could now be proven, the discrepancy might be fatal to Suttle’s 
claim. Although the Virginia court record was conclusive proof that someone 
named Anthony Burns was an escaped slave, Brent’s in- court identifi cation 
was the only evidence that the prisoner was indeed the person named in the 
warrant. Th us, u ndermining t he reliability o f Brent’s te stimony, e specially 
on the accuracy of his identifi cation, might well be the key to Burns’s freedom.

But how could counsel establish Burns’s presence in Boston at the begin-
ning of March? Brent’s dubious claim had fi rst surfaced only late that morn-
ing, leaving l ittle opportunity to locate a ny w itnesses who could contradict 
him. B urns had n o d oubt p rovided h is la wyers w ith t he na me o f Wi lliam 
Jones— the black man who had helped him fi nd work washing windows— but 
it is unlikely that he knew the names of the men who had employed him at the 
Mattapan Works or at City Hall, much less whether his white bosses would 
remember or be able to identify him.

Consequently, the defense had co nsiderable work to do before they could 
begin presenting their case. Th ey had to locate and interview as many poten-
tial witnesses as possible and then, if Burns’s story panned out, persuade them 
to testify in support of a f ugitive slave. Nor could counsel tel l Judge Loring 
why they needed an overnight recess— other than to explain elliptically that 
they had to explore “the qualifi cation of some expected witnesses”— because 
that would have alerted Seth Th omas to the fl aw in his case, which would have 
allowed him simply to recall Brent and remedy t he mistake. Th us, the only 
solution was to temporize, extending the opening statement for the rest of the 
aft ernoon until the eve ning’s real work could be done.

Th e assignment fell to Charles Ellis, and temporize he did. Ellis began his 
opening statement with yet another lengthy pitch for delay. “We need time,” 
he ple aded. “ Th e prisoner needs it, a nd has reason for it.” E llis complained 
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that he had be en g iven only a d ay to prepare for a t rial t hat would “ decide 
more than a man’s life, when, if it involved only his coat, the wheels of justice 
could not be turned in months.” Access to the prisoner had been denied, the 
law library had been locked, and it had been “next to impossible even for coun-
sel to enter the Court Room, through the military forces.” All of that was true 
enough, but i t wa s not about to sway Judge L oring, who had i n fac t g ranted 
several delays (and had been subjected to some of the same indignities upon 
entering the building). Although the spectators may have appreciated Ellis’s 
litany of grievances, the court was unmoved.

Ellis next sought to impress upon Loring the enormity of the judgment 
he was about to make. “We stand on the presumption, of which your Honor 
did well to remind [claimant’s] counsel, of freedom and innocence.” In such 
a c ase, “t he i nstinctive feeling of common fa irness a nd humanity” a nd t he 
“plain principles of justice and law” require that presumption to apply “with 
multiplied force.” Not quite willing to invoke the doctrine of higher law, Ellis 
implored Loring to weigh all questions of law and fact with “greater care” due 
to the greater “chances of error and the danger of its result,” and to require the 
claimant to prove his case beyond a possible doubt.”

But only so much time could be devoted to high- minded generalities be-
fore Ellis would eventually have to address the specifi cs of the case. Everyone 
in the courtroom wondered whether there would be any factual substance to 
the defense, but Ellis did not yet know whether any witnesses would be avail-
able to place Burns in Boston at a time when Brent swore to have seen him in 
Richmond.

For the time being, he could only make an abstract promise: “Before pro-
ceeding with our evidence or stating it, we submit that, on their own showing, 
[Suttle and his lawyers] have no case.” He disputed the validity of the Virginia 
court record, the adequacy of the warrant under which Burns was arrested, 
and even the proof— by way of a st atute book— that slavery was legal under 
Virginia la w. H e a lso cha llenged t he r eliability o f B urns’s co nfession, a nd 
pointed out that it would have been inadmissible in Virginia under a ruling of 
the state supreme court:

Th e master’s will is the slave’s will. All his acts, all his sayings are 
made with a view to propitiate his master. His confessions are made, 
not from a l ove of truth, not from a s ense of duty, not to speak a 
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falsehood but to please his master. . . .  We therefore more oft en get 
the wishes of the master, or the slave’s belief of his wishes, than the 
truth.

Defense la wyers a re oft en co mpelled t o t ake s eemingly pa radoxical posi -
tions, but Ellis’s argument was more self- contradictory than most. He virtually 
admitted that Burns was a slave, in order to argue that the prisoner’s confession 
of slavery should not be accepted by the court.

Th ere was, however, a consistent underlying logic to the defense case. Ellis 
and Dana essentially conceded sub silentio that Burns was a slave, while argu-
ing that the formal evidence of that fact was nonetheless insuffi  cient to war-
rant sending him back i nto slavery. Moreover, they argued that the neces-
sary quantum of evidence had to be “multiplied” many times over because of 
the moral weight of the court’s decision. In other words, they  were asking the 
commissioner to ignore or evade the undeniable purpose of the Fugitive Slave 
Act— which wa s t o ma ke r enditions e asier a nd m ore st raightforward— in 
order to adhere to more fundamental considerations of freedom and justice 
(although they could not call it “higher law”).

Th us, it was not mere obsequiousness that caused Ellis to praise Judge Lor-
ing’s reputation for decency, which stood in sharp contrast to Commissioner 
George T icknor C urtis’s r eputation a s a sla ve h ound. “We a re t hankful t o 
have this case before your honor, rather than— before your honor . . .  because 
we do feel that you judge as you would be judged.” Decorum prevented him 
from criticizing Commissioner Curtis by name, but there could be no mistak-
ing the meaning of his freighted pause. Ellis recognized that Loring faced a 
dilemma in deciding how strictly to enforce the fugitive law—“whilst holding 
a post, you feel bound to do its duties,” he observed— but he promised to show 
the court a “way of escape, to see if any light can be thrown into this mass of 
blackness” created by the claimant’s case.

Th e commissioner’s predicament, according to Ellis, was not caused by the 
defense, but rather by Suttle’s attorneys, who sought to sully the court with the 
taint of slavery. In Boston fugitive rendition was the least part of a U.S. com-
missioner’s job, which consisted a lmost entirely of accepting a ffi  davits and 
attesting to documents in civil cases. Loring might easily have spent an entire 
career without once seeing a fugitive slave, if only Th omas and Parker had not 
imposed this case upon him. It was no surprise, said Ellis, that the notorious 
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Seth Th omas would appear for a slaveholder. “All expected to see [him]  here.” 
But Edward Parker was d iἀ erent. “Th e gentleman who for t he fi rst t ime ap-
pears in such a case, and whom it has been my privilege to call a friend, I did 
not think of meeting.” As for himself, Ellis said “that sooner than lay my hand 
to the work of a iding in such a c ase, I w ould see it whither, and rather than 
speak one word for a slave claimant I would be struck dumb forever.”

Th at admonition was ostensibly aimed at opposing counsel, but it 
might just as well have been directed at Judge Loring himself. Th e most ardent 
abolitionists— William Lloyd Garrison, Wendell Phillips, Th eod ore Parker— 
called upon men of integrity to refrain from any involvement whatsoever with 
slaveholding. Just as they had declined to participate in ransoming Burns, they 
called upon judges likewise to refuse to preside over rendition hearings.

Ellis, however, was not about to approach that ideological precipice in his 
plea to Judge Loring, at least not directly. “Not only have I never opposed the 
[fugitive] law,” he assured the court, “but I have done something to stay re sis-
tance to it. I stand  here for the prisoner under and not against the law.” Rather 
than demand that the commissioner resign his position or abort the hearing, 
Ellis proposed to provide him with a t hird way out. He could release Burns 
from Suttle’s own ership while still formally adhering to the law as written. All 
it would take was suffi  cient humanity on Loring’s part, and enough evidence 
to raise a nominal doubt.

At the end of Monday’s session, however, Ellis still did not know what he 
would be able to say, or do, the following day.P
Even as Charles Ellis was concluding his remarks on Monday aft ernoon, oth-
ers  were b usy t racking d own w itnesses wh o co uld su pport t he cla im t hat 
Burns had been living in Boston since early March. William Jones would not 
have been hard to fi nd. He had attended the Friday- night meeting at Faneuil 
Hall and he had be en in Court Square at some point following the riot. On 
Saturday he had attempted to attend the rendition hearing, but he was turned 
away by the marshal. Jones fi nally made at least visual contact with Burns on 
Sunday a ft ernoon, when t he prisoner was briefl y a llowed to lean out of t he 
window and wave to his supporters.

Jones fi rst spoke to the defense team at some point on Monday and he met 
again with Ellis or Dana on Tuesday morning. Jones a lso acted as agent for 
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the defense lawyers. He contacted witnesses and supplied the attorneys with 
the names of three or four men who had seen Burns working at the Mattapan 
Works, several of whom also presented themselves at Ellis’s offi  ce early Tues-
day morning.

With Burns’s alibi witnesses now in the fold, Ellis was able to complete his 
opening statement when court reconvened on Tuesday. Announcing that “the 
prisoner . . .  has a c ase of his own,” Ellis reminded t he court t hat Brent had 
sworn “clearly and positively” that he had seen Burns in Richmond on March 
20. Th en Ellis dropped a bombshell:

We shall call a number of witnesses to show, fi xing as I think the 
man and the time beyond question, that the prisoner was in Bos-
ton on the fi rst of March last, and has been  here ever since up to 
the time of this seizure. . . .  Th is is our defence.

William Jones was called as the fi rst defense witness. Suttle and his sup-
porters had no reason to doubt Brent’s testimony, and they had no idea that 
Burns had a rrived i n B oston several months before t he d ate of h is a lleged 
escape. Suspecting an abolitionist conspiracy behind the prisoner’s alibi, 
U.S. Attorney Benjamin Hallett made his skepticism known when Jones took 
the stand. “Here comes a w itness t hat [Th eodore] Parker has got to per jure 
himself,” he whispered to a f riend, a lthough loudly enough to be o verheard 
across the room.

Jones’s direct examination was brief and to the point. He described his fi rst 
meeting with Burns on the street and their fi ve days of window cleaning at the 
Mattapan Works. Jones had agreed to pay Burns 8 cents per window and had 
given him $1.50 at the end of the job. Burns complained that “I hadn’t settled 
up with him right,” so he “went to the clerk about it.” Jones explained that he 
was able to remember t he details of payment a nd t he d ates of employment 
because he kept a memorandum book. He handed his book to counsel so that 
the entry could be verifi ed.

Seth Th omas was unprepared for Jones’s testimony, having only learned of 
Burns’s proposed alibi earlier that morning. With no good way to contradict 
or impeach the witness, Th omas instead chose to question him at great length 
about the precise details of his story, hoping to catch him making inconsistent 
or implausible claims. Th omas therefore asked Jones to name the day of the 
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week on which he’d fi rst met Burns, to provide the exact place and time of the 
meeting, to describe Burns’s clothing, to detail their itinerary as they searched 
for work, to describe the weather, and to name all the people to whom he in-
troduced Burns. He also questioned Jones’s involvement in the Faneuil Hall 
meeting and the deadly events at the court house on Friday night.

It was a rough grilling, lasting three times as long as the direct examina-
tion and marked by Th omas’s conspicuous disrespect for the “colored witness” 
whose testimony he regarded “as the falsehood of a per jurer.” Despite Th om-
as’s bullying demeanor and his “fi xed stare of contemptuous incredulity,” Jones 
held up surprisingly well, rather adeptly turning away question aft er question. 
What was Burns wearing when they fi rst met? “He had on lightish pants;  can’t 
describe his dress more particularly because it  wasn’t my business to examine 
his dress.” What was the weather like that day? “It was a little cold; there might 
have been snow on the ground, but I don’t recollect.” What was Jones doing in 
Court Square on Friday night? “I stayed at the Court  House a ll night Friday 
night, me and a watchman together, protecting the city property.”

For all his eἀ ort, Th omas managed to extract only one useful piece of evi-
dence d uring t he l engthy c ross- examination. J ones te stifi ed t hat a ft er they 
completed the window- washing job, he and Burns had looked for work at City 
Hall, where they met with a ma n named Mr. Gould. Although the informa-
tion may have seemed insignifi cant at the time, Th omas would later use it to 
some advantage during his rebuttal case.

Th e prisoner’s next witness was George Drew, a bookkeeper from the Mat-
tapan Works. H e r ecalled t hat Wi lliam J ones a nd a nother b lack ma n had 
washed windows at the plant for several days in early March, and he was able 
to identify Burns as Jones’s helper. He confi rmed Jones’s account of the dis-
pute over Burns’s payment, testifying that “Burns came up to me and asked 
me how much I paid Jones.” He was able to fi x the payment date as March 4 by 
looking at an entry in the “cash book.”

Th is t ime t he c ross- examination wa s sh orter, per haps be cause E dward 
Parker f elt co nstrained t o sh ow m ore r espect f or a wh ite w itness. Th om as 
asked Drew how he had co me to testify, and whether he knew if Burns had 
any distinguishing marks. Th e witness answered that he had been requested 
to come to court by a “Mr. Stetson,” who was not further identifi ed and may 
have been an employee or friend of Dana’s. He had “never noticed the scar” on 
Burns’s right hand.
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Dana called three more witnesses from the Mattapan Works, each of whom 
identifi ed Burns as having worked at the factory in early March. James Whit-
temore bolstered his own credibility by testifying that he was a member of the 
city council, a lieutenant of the Pulaski Guard, and a Hunker Whig (which is 
to say, not an abolitionist or a Free- Soiler). Th omas objected to Whittemore’s 
po liti cal affi  liation a s i rrelevant, b ut Da na persi sted a nd t he co urt r uled i t 
admissible. Whittemore was able to recall seeing Burns specifi cally on March 
8 or 9, because the window washing coincided with his return from a trip to 
Philadelphia.

H. N. Gilman, a teamster, recognized Burns by the scar on his face, having 
seen h im in t he “counting room” shortly a ft er payday at t he beg inning of 
the month. Horace Brown had previously been a carpenter at the Mattapan 
Works b ut wa s n ow a po lice offi  cer. H e had s een B urns cl eaning w indows 
“some week or ten days before I left ” on March 20. “I have not the slightest 
doubt about the man,” he said, identifying Burns “by his general appearance 
and by the scar on his face.”

Th omas and Parker did their best to cross- examine the defense witnesses, 
dwelling largely on the manner in which they had come to testify. Two of the 
witnesses fl atly den ied bei ng r ecruited o r e ven a pproached b y t he def ense. 
Whittemore insisted rather improbably that “no one asked me to come,” al-
though he admitted meeting with several other witnesses in Ellis’s offi  ce that 
morning. Brown told much the same story. “I came  here of my own accord,” 
he testifi ed. “I heard a rumor that the man in court was the man who cleaned 
windows with Jones, and I came in to see if I should know him.” Only Gilman 
seemed completely candid, explaining that “Mr. Jones asked me yesterday if I 
didn’t recollect the man who was in his employ last spring.” Th omas was try-
ing to show some collusion among the witnesses, so the minor evasiveness of 
Whittemore and Brown marginally advanced his case.

Th e defense c alled four other w itnesses a s well, but t hey  were of l imited 
value. Wi lliam C ulver, a Ma ttapan Works b lacksmith, r ecalled t hat “ Jones 
and his men”  were cleaning windows “prior to the time we changed our hours 
of work, which was the fi rst of April,” but he did not identify Burns as part of 
the c rew. Mach inist Rufus P utnam te stifi ed to the same eἀ ect. He remem-
bered “Jones and a colored man” working at Mattapan, and he could set the 
date because he commenced his own job at the same time. A carpenter named 
John Favor a lso s aid t hat Jones a nd Burns applied to h im for work at t he 
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beginning of Ma rch, but he had “ nothing by wh ich I c an fi x t he d ate de fi -
nitely.” Stephen Maddox, a b lack clothing de aler, te stifi ed t hat Burns a sked 
him for a job in early March, but he could only estimate the date because he 
believed it was about two months before his “outside work” would commence 
in the beginning of May.

Suttle’s lawyers d id n ot b other to c ross- examine ei ther C ulver o r F avor. 
Parker did question Rufus Putnam fairly closely, making slight headway when 
the witness acknowledged that he had gone to Ellis’s offi  ce that morning with 
George Drew and James Whittemore.

As t he court a nd spe ctators m ight have come to ex pect, Suttle’s counsel 
concentrated their heaviest fi re on the black witness, Stephen Maddox. Parker 
brought out that Maddox had n ot been born in Boston, intimating that the 
witness was a former slave or perhaps even a runaway. He challenged Maddox 
on t rivial de tails. W hat wa s t he add ress o f h is shop? Was B urns wearing 
an overcoat? What had he done aft er Burns departed? What did he mean by 
“outside work”? Upon learning that Maddox had been “summoned” to court 
by William Jones, Parker repeatedly accused the two men of colluding. Mad-
dox denied ever speaking to Jones about Burns prior to Monday night, when 
they “talked about it two or three minutes.” He did, however, admit talking 
“with Mr. Ellis about it this morning, in his offi  ce,” and conceded that “Jones 
went there with me.” 

Th e defense attorneys rested their case near the end of the day, well satis-
fi ed that they had damaged Suttle’s claim. On short notice, they had produced 
nine witnesses who placed their client in Boston at a time when Suttle’s slave 
was s aid to be i n R ichmond. Even d iscounting t he t wo b lack w itnesses (as 
Th omas would no doubt urge the court), and even allowing that several of the 
others  were less than certain about important details, they could still rely on 
the u nshaken te stimony o f Dr ew, W hittemore, Gi lman, a nd B rown, a ll o f 
whom  were respectable white professionals with no known ties to abolition-
ism. Despite Benjamin Hallett’s accusation of perjury, the defense case seemed 
promising— if only Judge Loring could be convinced to give Burns “the ben-
efi t of every error in law, and the benefi t of every doubt.”

Late Tuesday aft ernoon, Seth Th omas began the claimant’s rebuttal case by 
calling a su rprise witness of his own. During his lengthy cross- examination 
that morning, William Jones testifi ed that he and Burns had looked for work 
at Ci ty Ha ll, wh ere t hey m et a ma n na med M r. G ould. O ver t he n ext f ew 
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hours, Th omas’s assistants had apparently succeeded in locating Cyrus Gould, 
who agreed to appear for the claimant. Gould testifi ed that William Jones had 
indeed “worked on the 10th March for me, and on the 16th and 17th he worked 
on the City Building, which my brother has charge of.” Jones’s helpers, how-
ever, “had been one or two colored women.” Burns was not there “at any time” 
and, in fact, there “was no man working” with Jones at all.

Th ere wa s no cross- examination, a nd t he court heard no more e vidence 
that day.

Th omas continued his rebuttal case on Wednesday morning, calling Eras-
tus Gould to corroborate his brother’s testimony that Jones’s only assistants at 
City Hall had been women.

Th en followed a heated exchange between Th omas and Dana over whether 
Constable Benjamin True would be a llowed to testify about additional state-
ments Burns had made while in custody. Dana objected on multiple grounds 
almost as soon as True took the stand, but Loring overruled him and allowed 
the testimony to begin. Th omas had asked only a few background questions, 
however, before the defense objected anew. Once again Loring ruled for the 
claimant. Th is t ime the witness managed to begin his story, explaining that 
he had been in charge of Burns since the night of the arrest. Th ere had been a 
great de al o f co nversation be tween B urns a nd h is g uards, i ncluding t alk 
“about Virginia, Massachusetts, and other matters.” Although Burns at fi rst 
“appeared terrifi ed,” he spoke freely with his jailors. True had never “threat-
ened h im o r h eld o ut a ny p romises” a nd i n fac t had t reated h is p risoner 
well, g iving h im “ newspapers, o ranges, o yster stews a nd c andy wh en h e 
wished them.” 

Th omas was taking pains to show that Burns had not been coerced, and it 
appeared that he was building up to a stunning admission. Dana therefore 
objected again, arguing that any statements had be en given “under circum-
stances which amounted to intimidation.” As before, however, Loring ruled 
that “admissions by t he prisoner, made ei ther to Col. Suttle or any one  else 
during his confi nement,  were competent testimony.” Aft er all that, True was 
fi nally allowed to complete his testimony, but it was anticlimactic at best. “I 
conversed with Burns about the length of time he had be en  here; he said he 
had be en  here about t wo m onths.” E xactly t wo m onths e arlier would have 
been the end of March, meaning that Brent could have seen Burns in Rich-
mond a ft er a ll. But True had be en su ffi  ciently i mprecise t hat Da na decided 
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against conducting a ny cross- examination. Perhaps he was overconfi dent, 
but he was more likely saving his energy for the fi nal argument.

Dana thought that Th omas and Parker had bad ly overplayed t heir hand. 
“If the claimant’s counsel had merely put in his record & introduced evidence 
to prove that the prisoner was the person named in the record, we should have 
had n o def ence,” Da na w rote i n h is j ournal. B ut i nstead t hey had a llowed 
Brent to testify at unnecessary length, introducing superfl uous information 
about S uttle’s fi nancial a rrangements f or h is sla ve, a s w ell a s t he de tails o f 
Burns’s alleged confession. Dana believed that he could use those additional 
facts to his own client’s advantage, literally turning the claimant’s case against 
him. As a trial lawyer, Dana’s forte was a brilliant mastery of the facts. Charles 
Francis Adams said that Dana’s technique exploited his “imaginative faculties 
and power of copious i llustration,” which enabled him to see things “clearly 
himself, and then mak[e] others see them as he saw them.”  As the Burns case 
drew to a close, Dana was eager to practice his skills before Judge Loring.P
Dana was renowned for his compelling eloquence, which came to him natu-
rally. His father was among America’s most famous poets and his grandfather 
had be en ch ief j ustice o f Ma ssachusetts. Da na h imself had w ritten a be st- 
selling memoir, Two Years before the Mast, at age twenty- fi ve. Th e courtroom 
was crowded to capacity when he began to address the judge. For more than 
four hours Da na spoke a lmost ex temporaneously, relying only upon a ha lf 
page of notes he had w ritten out that morning. He touched upon every sub-
stantive aspect of the case, from the suffi  ciency of the claimant’s evidence, to 
the identity of the prisoner, to the technical provisions of the Fugitive Slave 
Act. He began, however, by skewering t he ex traordinary mea sures t hat had 
been undertaken to guard the court house.

“I congratulate the commonwealth of Massachusetts,” he said, anticipating 
that the case would soon be over, “that at length, in due time . . .  her courts may 
be reopened, and her Judges, suitors, and witnesses may pass and repass with-
out being obliged to satisfy hirelings of the United States Marshal and bayo-
neted foreigners.” Given the unsavory nature of the marshal’s guards, many 
of whom had criminal rec ords, he remarked mordantly that the rest of Boston 
“has never been so safe as while the Marshal has had his posse of specials in 
this Court  House.”
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Dana next took aim at U.S. Attorney Benjamin Hallett, who had gratu-
itously blocked the sale of Burns and then hectored the court in a proceeding 
where he had no offi  cial standing. He sarcastically congratulated the govern-
ment of the United States “that its legal representative can return to his ap-
propriate duties, and that his sedulous presence will no longer be needed  here 
in a private civil suit, for the purpose of intimidation.” Th en with some sin-
cerity Da na co ngratulated t he “offi  cers o f t he a rmy a nd na vy” wh o w ould 
soon be released from guarding “this fortifi ed slave- pen,” a s er vice t hat “as 
gentlemen and soldiers they surely despise.”

Th ose acerbic remarks had not been delivered merely for eἀ ect. Dana was in 
fact leading up to his main theme, which was the despicable nature of slavery 
itself. Why did it take the entire force of the federal government to guard a sin-
gle slave? Why  were only felons and thugs employed by the U.S. marshal? Why 
had the U.S. attorney shown so little respect for Judge Loring while intruding 
himself in a civil lawsuit? Dana answered that the court had already recognized 
the “presumption of freedom” at the beginning of the case and that only “fraud 
and violence” could succeed in consigning Burns to “perpetual bondage.”

It wa s not ex actly a r inging i nvocation of t he h igher law, but u nlike t he 
defense lawyers in the Christiana case, Dana was clearly unwilling to concede 
the legitimacy of slavery. Turning toward Seth Th omas— who had bested him 
in the Sims case— Dana heaped scorn on his adversary. “Th ere are some in my 
sight now who care nothing for freedom, whose sympathies all go for despo-
tism; but thank God they are few and growing less.” Suttle may have had cer-
tain rights under federal law, but the court had no corresponding obligation 
of sympathy or indulgence for the slave own er’s claim. Nor was it even neces-
sary for the court to be evenhanded when deciding between “a few despised 
pieces o f si lver o n t he o ne ha nd, a nd o n t he o ther per petual bo ndage o f a 
man.” Instead Dana demanded that Loring extend himself as far as necessary 
in order to rule in favor of freedom and against slavery:

We have a r ight, then, to expect from your Honor a st rict adher-
ence to the rule that this man is free until he is proved a slave be-
yond every reasonable doubt, every intelligent abiding misgiving 
proved by evidence of the strictest character, aft er a r igid compli-
ance w ith e very f orm o f la w wh ich st atue, u sage, p re ce dent ha s 
thrown about the accused as a protection.
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Dana proposed a n ovel standard of proof that would v irtually negate the 
purpose of the Fugitive Slave Act. In eἀ ect, he had cha llenged the commis-
sioner to nullify the law in substance, even while respecting it in form. Dana 
devoted t he ba lance o f h is a rgument t o ex plaining j ust h ow t hat co uld be 
accomplished.

First, t here wa s t he question of identity. Da na ack nowledged t hat “t here 
was a ma n i n V irginia na med A nthony B urns” wh om S uttle cla imed a s a 
slave. But the commissioner did not have to accept Suttle’s additional asser-
tion that “the prisoner at the bar is that Anthony Burns.” Instead Suttle had to 
prove the prisoner’s identity to Loring’s satisfaction, and only the court could 
determine whether t he e vidence wa s su ffi  cient. “Let h im fa il i n one point,” 
counseled Dana, “let him fall short the width of a spider’s thread, in the proof 
of this horrid category, and the man goes free.”

No one could ever dispute a judge’s fi nding of reasonable doubt, because all 
identifi cations  were i nherently u nreliable. “On t he point of personal identity, 
the most frequent, the most extraordinary, the most notorious, and sometimes 
the most fatal mistakes have been made.” Dana provided examples, ranging 
from Isaac’s misidentifi cation of Jacob for Esau to Shakespeare’s Comedy of 
Error. “Let us have no Tragedy of Errors,  here,” he implored the court. Suttle has 
“but one witness,” Dana argued, “and the proof of identity hangs on the testi-
mony of one man. It all hangs by one thread. Th at man is Mr. Brent.”

But Brent’s te stimony wa s deeply fl awed a nd i nconsistent w ith t he other 
evidence, or a t least i t could be v iewed t hat way by a r ight- thinking judge. 
Brent’s familiarity with Suttle’s slave seemed scanty, based primarily on inter-
actions in 1846 or 1847, when the slave was only a teenager, which would cause 
him to rely on t he runaway’s description in t he Virginia court record. Th at  
description, however, was critically vague. Although it was obvious that “the 
prisoner at the bar is a full blooded negro,” the Virginia court record had de-
scribed the escapee only as “dark complexioned” without specifying his race. 
“It might as well have omitted the sex of the fugitive,” argued Dana.

Even more signifi cantly, the Virginia description said only that the fugitive 
had “a scar on his right hand.” “A scar!” exclaimed Dana. “Th e prisoner’s right 
hand is broken, and a bo ne stands out f rom t he back o f it, a h ump an inch 
high, and it hangs almost useless from the wrist.” No slave own er could have 
failed t o speci fy s uch d isfi gurement i n h is de scription o f a r unaway. “ Th is  
broken hand . . .  is the most noticeable thing possible in the identifying of a 



f u g i t i ve  ju s t i c e

200

slave. His r ight hand is t he chief property his master has in him.” And yet, 
“neither t he r ecord n or M r. B rent s ay a ny t hing about t he m ost n oticeable 
thing in this man. Nowhere in Mr. Brent’s testimony does he allude to it, but 
only speaks of a cut.”

Th e discrepancy was small and explainable— Brent, aft er a ll, had po inted 
out Burns in court and therefore had no need to describe him in detail— but 
Dana proceeded to magnify it several times over. Th ere  were only two possi-
ble explanations, he maintained, and both led inexorably to judgment for the 
prisoner. Perhaps Brent “does know intimately Anthony Burns of Richmond,” 
in which case bias and a misplaced sense of duty had led him to identify the 
wrong man in court. Given the level of national “po liti cal excitement” and the 
“state of feeling between North and South,” it was natural that a S outherner 
would ten d t o m isidentify a n a lleged sla ve i n a n orthern co urt. “N o ma n 
could be more liable to bias than a Virginian, testifying in Massachusetts . . .  
with every powerful and controlling motive on earth enlisted for success.” It 
was also possible, Dana allowed, that “Brent does not know Anthony Burns 
particularly well.” In that case, it appeared that the witness had mistakenly, 
though in good faith, identifi ed a con ve nient target.

In either event, the misidentifi cation was underscored by Brent’s testimony 
that “he saw this Anthony Burns in Richmond, Virginia, on the 20th day of 
March last, and that he disappeared from there on the 24th.” Even aft er hear-
ing from numerous alibi witnesses, Brent did “not go back to the stand to cor-
rect an error, or to say that he may have been mistaken.” Th us, the court could 
only conclude that the witness did in fact see the true slave, Anthony Burns, 
in Richmond at a time when many other witnesses established that “the pris-
oner was in Boston, earning an honest livelihood by the work of his hands.” 
Th at discrepancy alone, argued Dana, should provide suffi  cient doubt for the 
court to set Burns free.

Compared to Brent, the many defense witnesses  were completely reliable 
and u nimpeached. K nowing t hat S eth Th omas would s oon a ttack Wi lliam 
Jones as a per jurer, Dana took the bull by the horns. “Jones cannot be m is-
taken as to the identity,” he contended. “Th e only question would be as to the 
truth of his story.” Jones’s testimony was “so full of details, with such minute-
ness of dates and names and places, [that it] must either stand impregnable or 
be shattered to pieces.” But Th omas had c ross- examined the witness relent-
lessly and had exposed no gaps. “Th e fullest test had been tried. Th e other side 
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has had a d ay in which to follow up the points of Jones’s diary, and discover 
his errors and falsehoods. But he is corroborated in every point.”

Dana next described the testimony of his eight additional alibi witnesses. 
He urged Judge Loring to place his greatest faith in James Whittemore, who 
was “a member of the City Council.” Other witnesses had be en equally cer-
tain a nd even more detailed— George Drew, for example, had co rroborated 
Jones’s ac count o f t he d ispute o ver B urns’s pa y— but W hittemore had t he 
most important credential of all. Dana had asked the witness “whether he was 
under t he od ium of being either a F ree Soiler or a n Abolitionist,” to which 
Whittemore replied that he was “a Hunker Whig.” Dana assured Loring that 
he did not expect the witness’s “po liti cal relations” to sway the court, but he 
pointed out that a Hunker Whig would have “no bias on our side.” Quite re-
vealingly, Dana then continued:

I a m a nxious n ot o nly t hat y our H onor sh ould bel ieve o ur e vi-
dence, but that the public should justify you in so doing. And there 
is no fear but that the press and the public mind will be perfectly at 
ease if it knows that your Honor’s judgment is founded even in 
part, in a f ugitive slave case, in favor of the fugitive, on the testi-
mony of a man who has such a status . . .  as a Hunker Whig.

Th e message was clear. Dana had sh own Loring how to enter a judgment 
that could not be challenged or questioned by Boston’s Whig establishment. 
Th e commissioner did not even have to prefer Whittemore’s testimony over 
Brent’s; he only had to conclude that the respectable Hunker Whig had raised 
some doubt about Burns’s identity. If Loring was at all inclined for any reason 
to set the prisoner free, Dana had just provided him with an unassailable ra-
tionale for doing so.

Th e rest of Dana’s points  were makeweights, elegant legal arguments that 
had little or no chance of actually persuading Judge Loring. He renewed his 
motion to exclude Burns’s statement on the night of the arrest, a lthough he 
recognized that the court had a lready ruled against him. But if Burns’s con-
fession was to be c redited, then the court had t o accept a ll of the prisoner’s 
statements as true— including the claim that he had fallen asleep while work-
ing on a sh ip and had never intended to escape. In that case, Dana asserted, 
the cla imant’s case fa iled because a sla ve’s mere presence in a f ree state— as 
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opposed t o h is “escape”— was i nsuffi  cient t o t rigger t he F ugitive Sla ve A ct. 
Th at wa s a cl ever a rgument, perhaps e ven i ngenious, but i t rested upon a n 
acrobatic distinction between two diἀ erent sections of the Fugitive Slave Act 
and there was little reason to hope that stolid Judge Loring would be intellec-
tually supple enough to follow it.

In much the same vein, Dana also argued that Suttle had insuffi  cient stand-
ing to bring the suit, g iven Brent’s testimony that Anthony Burns had be en 
mortgaged to Tolson a nd leased to M illspaugh. For a ll t he court could tel l 
from the evidence, Millspaugh had authorized Burns to fi nd work in Boston. 
Loring, however, had already participated in the aborted attempt to purchase 
Burns’s freedom from Suttle, so it was hardly l ikely that he would now rule 
that some other Southerner had a superior possessory interest in the chattel.

Dana did not pursue the unconstitutionality of the Fugitive Slave Act, even 
though h is coco unsel had r ailed a gainst t he A ct i n h is o pening st atement. 
Th at issue had been decided emphatically by Justice Lemuel Shaw (and Com-
missioner George Curtis), so there was little to be gained by revisiting it in the 
Burns case. Given his background, Loring would naturally be loath to contra-
dict his fellow Whig jurists, or to risk censure and rebuke by the establish-
ment and lawyers whose opinions he valued most.

If Burns was to be released, therefore, it would not be on the basis of a purely 
legal construction o r a c reative r eading o f t he F ugitive Slave Act. R ather, 
Burns’s freedom hinged on the court’s willingness to indulge his doubts— 
both moral and factual— about the suffi  ciency of Suttle’s case. Dana could not 
quite ask the court simply to conjure up or imagine a reasonable doubt about 
the prisoner’s identity, simply for the sake of denying Suttle’s claim. Th at  was 
too much to expect of Edward Loring, especially given the manifest certainty 
that Burns wa s t ruly Suttle’s slave. But Da na could i nvoke t he relationship 
between conscience and justice, cautioning the court to be wary of the “ven-
omous beast that carries the poison to life and liberty and hope in its fangs.” 
In closing, he quoted Loring’s own earlier ac know ledg ment of the presump-
tion of freedom:

Hold to it now, Sir, as to the sheet- anchor of your peace of mind as 
well as of [the prisoner’s] safety. If you commit a mistake in favor 
of the man, a pecuniary value, not great, is put at hazard. If against 
him, a f ree ma n i s made a sla ve forever. . . .  Sir, I i mplore you, i n 
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view of the cruel character of this law, in view of the dreadful con-
sequences of a m istake, send him not away, with that tormenting 
doubt on your mind. . . .  You a re to do a n ac t which w ill hold its 
place in the history of America, in the history of the progress of the 
human race. May your judgment be for liberty and not slavery.

Over the course of four hours, Loring had “paid great attention to all that 
related to the identity” of the prisoner, taking notes whenever Dana reminded 
him about the shakiness of Brent’s testimony and the consistency of the alibi 
witnesses. Th e judge put h is pen a side, however, every t ime Da na ventured 
into strictly legal arguments about the adequacy of the record or the validity 
of Suttle’s t itle. I n a ll, t hat wa s a g ood sig n for Burns, a s t he court s eemed 
most interested in the strongest aspects of the defense case.

P
Now it was Seth Th omas’s turn to seek a delay. Because it was already late af-
ternoon by the time Dana concluded his argument, Th omas asked the court 
to recess for the eve ning and to allow him to begin his summation the next 
day. Dana objected, unwilling to extend even a small courtesy to opposing coun-
sel, and Loring directed Th omas to start at once.

Th omas beg an h is a rgument b y o penly m imicking Da na’s r ound o f co n-
gratulations, though he substituted indignation for sarcasm. Th om as congratu-
lated “the marshal, who had shown, in the discharge of his diffi  cult and arduous 
duty, fi rmness, de cision, prudence, a nd k indness t o t he defendant.” He con-
gratulated the City of Boston for imposing order on a shameful mob. Pointing 
at Th eodore Parker, who was seated in the front row, Th omas reminded Loring 
that the abolitionist minister had, in his sermon the preceding Sunday, virtually 
accused the court of responsibility for Batchelder’s death.

Th omas asserted that the claimant’s entire case could be summarized in 
just two sentences: First, “that Burns owned ser vice and labor” to Suttle. And 
second, “that he escaped.” Everything  else was only obfuscation, raised by the 
defense to avoid the obvious conclusion that Suttle was entitled to a certifi cate 
of removal. As to both issues, Th omas argued that the Virginia court record 
provided all of the required proof. “We have put in the transcript of a record. 
It i s d uly a uthenticated, a nd i s co nclusive u pon t he co urt o f t he t wo fac ts 
therein recited.”
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It was still necessary, Th omas agreed, to prove that the prisoner was the very 
person named in the record. But could there really be a ny doubt about iden-
tity? Th ere was only one such A nthony Burns, “and nobody thinks of calling 
[the prisoner] anything  else?” In an abundance of caution, however, the claim-
ant had a lso oἀ ered the testimony of William Brent, “who had k nown Burns 
from a boy, had him in his own employ, and had leased him to others.” Brent’s 
testimony had been completely consistent with the fugitive’s description in the 
Virginia documents: “a man of dark complexion, six feet high, with a scar on 
his face and another scar on his right hand, and about twenty- three years of 
age.” Th at  fi t the prisoner so perfectly that “it would be diffi  cult to fi nd another 
person among the  whole colored population of Boston who so well answers 
the description as the person at bar.” Dana had made much of the prisoner’s 
fractured hand, “but it is, nevertheless, a scar,” explained Th omas. And most 
important, there was Burns’s own “admission that Col. Suttle was his master.”

Th omas turned next to the alibi evidence. It was true, of course, that “the 
man could not have been both  here and in Virginia from the fi rst to the nine-
teenth of March,” but the defense case relied far too heavily on “the testimony 
of one Jones, a co lored man.” According to Th omas, Jones was simply a l iar 
whose “story is manufactured for the case.” “Jones undoubtedly did work at 
the Mattapan Works, and there was, no doubt, another colored there with him. 
But it was not Burns.” Th e other black witness was also a perjurer, said Th om as. 
Stephen Maddox’s te stimony wa s “coined at t he s ame m int, made u p at t he 
same factory” as Jones’s.

Th omas could not so f reely ma lign t he white w itnesses. Rather t han call 
them liars, he explained that they  were merely in error. “No doubt Whittemore 
saw Jones there, and perhaps on the day he named. . . .  But he never saw Burns 
there. He is mistaken in the man. Th at i s a ll.” I n fac t, “neither Drew, nor 
Whittemore, nor Favor nor any one of all those called to support Jones, has 
seen Burns since, nor had they ever seen him before.”

But why would so many otherwise reputable witnesses make the same seri-
ous m istake? According to Th omas, t hey had a ll be en duped by a c unning 
black man:

Th e truth is, Jones went to them and asked them if they did not 
remember t he ma n he had w ith h im cleaning t he w indows. . . .  
Th ey came into court with this impression and made up their 
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minds that he was. Th at is the only theory consistent with their 
honesty.

But suppose t hat “Brent is w rong in testifying t hat he saw Burns in Vir-
ginia” on March 20 and that Whittemore and the others really did see him in 
Boston t wo weeks earlier. “ Th e d ate i s i mmaterial.” Even i f Brent had be en 
confused, “the fact of owing ser vice and escape remain,” and Burns’s identity 
had been amply shown by other means. Brent had identifi ed the prisoner, whose 
appearance per fectly ma tched t he de scription i n t he V irginia d ocuments. 
“And then comes, besides, the defendant’s admissions.” Th e other witnesses— 
for both sides— might have been mistaken, “but this unfortunate man cannot 
be. He knows.”

If Burns had not escaped from Virginia, asked Th omas, where had he come 
from? Why had t here been no evidence about the man’s origins or birth, or 
his l ife before he encountered Wi lliam Jones on t he st reets of Boston? Th at  
argument seemed to invert the ordinary burden of proof, but in fact it was 
quite consistent w ith t he principles of t he Fugitive Slave Act. Suttle’s prima 
facie c ase had be en f ully e stablished by t he Virginia court record a nd bo l-
stered by Brent’s testimony. In Th omas’s view of the summary rendition pro-
ceedings, t he burden of proof had i n fac t sh ift ed to t he prisoner to  provide 
evidence that he was not a slave.

Th erein la y t he d iἀ erence be tween en forcement o f t he posi tive la w a nd 
Dana’s appeal— albeit oblique and indirect— to higher values. For Th o mas, all 
of Dana’s intricate arguments  were merely evasions aimed at thwarting exe-
cution of the law in circumstances where the facts  were not really in dispute. 
Th e questionable a libi? Th e lease to Millspaugh? Th e attack on Brent? Th os e 
 were all distractions from the court’s duty under the statute. Slavery was an 
unpleasant reality, and some sympathy for the prisoner was unavoidable, but 
a judge had no choice but to retain a disposition of calm detachment.

Th omas believed that Dana’s emotional appeal had been rude and un-
seemly, most especially his “extraordinary bitterness” toward the cla imant’s 
lawyers. “I am not conscious of having said or done anything in the course of 
the ex amination t hat need have provoked pers onal hostility,” Th om as said. 
“My connection with the case has been strictly professional.” Th e moral dis-
tance be tween t he t wo lawyers wa s u nbridgeable. To Da na, a ssistance t o a 
slaveholder was unredeemably dishonorable, no matter the circumstances. To 
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Th omas, it was business as usual. It remained to be seen which approach the 
commissioner would choose.

Until then, Seth Th omas would have the last word: “I take leave of the case, 
confi dent in the proofs presented, confi dent in the majesty of the law, and con-
fi dent that the determination  here will be just.”

Judge Loring adjourned court, announcing that he would deliver his opin-
ion the following Friday morning.
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b 11 B

JUDGE LORING’S PREDICAMENT

D
ana returned to his offi  ce following the close of court on Wednesday eve-
ning, very optimistic about the outcome of the case. Never one to under-
estimate his own achievements, he wrote in his journal that the summa-

tion had be en “entirely to my own satisfaction.” For the second time in four 
days, he allowed that he just might have given “the best speech I ever made.” 
Th is time he could have been right. Unlike his plea for a continuance the pre-
vious Saturday, his closing argument had add ressed momentous issues with 
passion, coherence, and force. If there was any reasonable way to rule in favor 
of Burns, Dana had made it available to Judge Loring. On the other hand, Dana 
believed that “Th omas’s argument was poor,” as was to be ex pected from “a 
small pattern of a man in every way, moral & intellectual.”

Dana w rote nothing in his journal concerning t he credibility of his own 
witnesses, a lthough the weight of their testimony was certain to be a ma jor 
element in Loring’s decision. Perhaps he did not want to commit any doubts 
to paper, given that many of the defense witnesses had coordinated their tes-
timony, just as Seth Th omas insinuated in his summation. In fact, there had 
been a meeting in Charles Ellis’s offi  ce on Tuesday morning, involving at least 
William Jones, James Whittemore, Stephen Maddox, Rufus Putnam, and prob-
ably George Drew. A lthough Jones had g ood reason to recall working w ith 
Burns, it was improbable that the others had cl early remembered an anony-
mous black laborer whom they had briefl y encountered nearly three months 
earlier. It is likely that at least some amount of memory jogging— if not out-
right suggestion— had taken place in the law offi  ce, although the level of Dana’s 
own involvement is unknown.

Most of the defense witnesses had no par tic u lar reason to lie. Whittemore, 
Putnam, and Drew had nothing to gain by supporting a fugitive slave. As busi-
nessmen, they could only be harmed by alienating the Cotton Whigs who 
favored strict enforcement of the Fugitive Slave Act. Even if their testimony 
had been embellished, it was evidently sincere. As African- Americans, Jones 
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and Maddox would have been naturally sympathetic to the plight of a r un-
away, and Jones had certainly extended himself on Burns’s behalf. But Jones’s 
story wa s w ell su pported b y d ocumentation, a nd Madd ox had c arefully 
hedged his testimony so that nothing he said could be proven false. Although 
the e xtent o f B urns’s a libi wa s probably overstated, Da na a pparently had n o 
second thoughts about presenting it under the circumstances.

If there had been any outright perjury in the trial, it came from the other 
side. William Brent’s account of Burns’s alleged admissions seemed scripted, 
and Suttle’s supposed admonition—“I make you no promises and I make you 
no threats”— was almost certainly invented to make the statement admissible. 
Brent had a lso probably lied about seeing Burns in Richmond on March 20, 
although not for the purpose of enhancing the case for rendition. As Suttle’s 
local agent, he had been responsible for supervising Burns’s employment, and 
yet he had evidently been unaware of the slave’s escape in late February. Brent 
could not admit to Suttle that he had been so inattentive to his property, so he 
apparently claimed to have seen Burns only a few days before he turned up 
missing. What began as a relatively harmless (though false) excuse eventually 
became one of the central issues in a heated trial, and Dana no doubt felt com-
pletely justifi ed in exploiting Brent’s dissembling to the fullest extent.

In any event, Dana was not about to record any misgivings about the testi-
mony as he waited hopefully for a favorable decision in the case.P
With court in recess, Judge Loring spent the entire day Th ur sday composing 
his opinion. Knowing that his judgment would be closely scrutinized by both 
sides, he took care to address all of the relevant facts and issues. Th er e would 
be emotional denunciations no matter how he decided the case, so it was es-
sential that the commissioner provide a closely reasoned basis for his verdict.

Even as Loring worked on his text, others  were making preparations as 
well. Abolitionist leaders called upon their forces to rally at the court house, 
ostensibly to prevent Suttle from secretly removing Burns in advance of the 
commissioner’s ruling, but in reality hoping to be able to prevent the fugitive’s 
rendition even if it was ordered by the court. Congressman Joshua Giddings 
arrived from Ohio to address a m eeting of the Free Soil Party, where he re-
counted the story of a recent fugitive rescue near Cleveland. Giddings did not 
openly call for forcible re sis tance, as he had at a Christiana rally, but he con-
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demned the entire proceeding as “concocted in Washington” for the benefi t of 
slaveholders and left  little doubt about the steps that ought to be taken if pos-
sible “in favor of liberty.”

Recognizing the dangerous situation, U.S. Marshal Watson Freeman paid 
a private visit to Judge Loring on Th ur sday aft ernoon. Freeman asked Loring 
for advance notice of his decision so he could take the necessary steps to de-
fend the court house. Loring fl atly refused, even though Freeman pressed upon 
him “the great responsibility he was under . . .  and [the] risks of an alternative 
preparation.” Th e marshal would just have to do his best, advised Loring, as 
“no man should know until it was pronounced.”

Fearing the worst, Freeman and the other authorities arranged for a maxi-
mum show of force. With the approval of Secretary of War Jeἀ erson Davis, 
several columns of U.S. troops had been dispatched to Boston under the com-
mand of Major General Benjamin F. Edmands. By Friday morning fully twenty- 
two companies of Ma rines, i nfantry, c avalry, a nd d ragoons  were posi tioned 
about the city, with at least one thousand men under arms. Th e court house 
itself was guarded by an artillery brigade, whose heavy cannon was mounted 
on t he steps a nd a imed m enacingly a t t he s quare below. Burns wa s p laced 
under a double guard of “bullies armed with bludgeons and pistols.” Believ-
ing that the city faced “a tumult, a riot, or a mob,” Mayor J. V. C. Smith issued 
a statement declaring that “military force is necessary to aid the civil authori-
ties in suppressing the same.” He proceeded to grant General Edmands and 
the chief of police “full discretionary powers to sustain the laws of the land” 
and he called upon “all well- disposed citizens” to clear the streets. Th e may-
or’s order amounted to a de facto imposition of martial law, as “soldiers with 
fi xed bayonets fi lled all the avenues.”  In addition to the federal troops, an ad-
ditional 1,800 city police and volunteer militia  were deployed.

Th e government’s eἀ orts at crowd control did not prevent Burns’s support-
ers from gathering outside the court house. Some arrived as early as 6:00 a .m. 
on Friday, and their numbers gradually increased until the square was “thronged 
with people [including] females of every shade of complexion.”

Dana a rrived early for court, where he found Burns a lready i n t he dock 
and Marshal Freeman supervising the guard. Freeman assured Dana that he 
had no additional warrants for Burns, meaning that the fugitive would be free 
to leave with his counsel in the event of a fa vorable decision. Burns himself 
was incongruously dressed in a “handsome suit” that had been given to him 
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by A sa B utman a nd o ther ma rshal’s g uards. S ome obs ervers bel ieved t he 
deputies  were sarcastically imitating the “ancient priests by adorning the vic-
tim whom they  were about to sacrifi ce.” It is more probable, however, that the 
marshals  were simply showing kindness toward a man with whom they had 
become friendly over the previous week. Indeed, a slave would have little use 
for a fi ne su it, s o perhaps t he g uards  were subtly ex pressing t heir hope for 
Burns’s freedom.

Loring entered the courtroom promptly at 9:00 a .m., carry ing his writ-
ten judgment with him. Th e commissioner was obviously ex hausted f rom 
his lucubrations, having worked late into the night on his opinion. Loring 
seemed hesitant and cautious as he spread his papers on the bench without 
even l ooking u p a t t he la wyers a nd spe ctators. Th e entire room fell pro-
foundly still, waiting to learn whether Anthony Burns would be released or 
enslaved that day.

Th e commissioner slowly began to read h is decision. He turned fi rst to 
the constitutionality o f t he Fugitive Slave Act, spe aking a t l ength about i ts 
purpose and history. Surprising no one, Loring held that the statute was con-
stitutional in every respect. He affi  rmed his own authority as a commissioner 
to r ule i n t he matter, holding t hat t he matter before h im wa s m inisterial 
rather than judicial in nature. Because the only purpose of the hearing was 
preliminary—“extradition” rather than fi nal adjudication— there was also no 
valid constitutional objection to the absence of a jury trial.

Loring a lso n oted t hat t he st atute had be en h eld “ constitutional b y t he 
unanimous opinion of the Judges of the Supreme Court of Massachusetts on 
the f ullest argument and t he maturest del iberation.” In ac know ledg ment of 
his fellow Cotton Whig, Loring quoted extensively from the opinion of “our 
revered” Chief Justice Shaw in the Sims case, repeating the claim that the Fu-
gitive Slave Clause had be en “an essential element” i n t he formation of t he 
Constitution.

Th e court had just ruled in favor of the claimant on a major point of law, 
but the defense had little cause for alarm. Th e thrust of Dana’s argument had 
been based strictly on the facts of the case, so Loring’s encomium to Justice 
Shaw did not necessarily mean an adverse ruling for Burns. Th e defense strat-
egy, aft er a ll, had be en to underscore the evils of slavery itself, while urging 
Loring to interpret the evidence in a way that allowed the court to set the pris-
oner f ree. Th e constitutionality of t he statute was more or less i rrelevant to 
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that approach, so long a s t he commissioner wa s su ffi  ciently sympathetic to 
the prisoner’s alibi.

Dana m ight ha ve be en h eartened a s L oring co ntinued t o r ead h is j udg-
ment. “It is said that the statute is so cruel and wicked that it should not be 
executed by good men,” said the commissioner, clearly reacting to the posi-
tion o f t he G arrisonian abo litionists. N either Da na n or h is coco unsel had 
ever raised such an argument in court, but Loring was obviously aware of the 
many calls for his resignation that had been made in meeting halls and churches. 
But i f a ll good judges  were to abstain f rom Fugitive Slave Act proceedings, 
Loring continued, “then into what hands shall its administration fall . . .  and 
what is to be t he protection of the unfortunate men who are brought within 
its operation? Will those who call the statute merciless commit it to a merci-
less judge?”

Loring had just identifi ed himself as a merciful judge, whose job extended 
to “protection of t he u nfortunate men” i mprisoned a nd enslaved u nder t he 
fugitive law. He strongly suggested that his interpretation of the evidence— if 
not the Constitution— might be tempered by compassion. Burns had kept his 
eyes fi rmly on the judge throughout the reading of the opinion, and his hopes 
no doubt  rose as Loring continued:

If the statute involves that right, which for us makes life sweet, and 
the want of which makes life a misfortune, shall its administration 
be confi ned to those who are reckless of that right in others, or ig-
norant or careless of the means given for its legal defence, or dis-
honest in their use? If any men wish this, they are more cruel and 
wicked than the statute, for they would strip from the fugitive the 
best security and every alleviation the statute leaves him.

Th e sweetness of l ife? Th e r ight to legal defense? Security and a lleviation 
for the fugitive? Th ose  were the ideas on which the defense case had been pre-
mised, and  here was the judge extolling those very same concepts. Dana must 
have smiled inwardly when he saw his fi nal argument so closely refl ected in 
the court’s remarks.

With that introduction, Loring at last turned his attention to the facts of 
the case. Th e claimant, he noted, had to establish three propositions. First, “that 
Anthony B urns o wed h im s er vice i n V irginia; a nd s econd, “t hat A nthony 
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Burns e scaped f rom t hat s er vice.” Th ese t wo fac ts, he continued, had be en 
proved by the Virginia court record, which had to be accepted as conclusive 
under t he Fugitive Slave Act. But t here was a lso a t hird proposition for t he 
claimant to prove—“the identity of the party before me with the Anthony 
Burns mentioned in the record.” On t hat issue alone, the court would weigh 
the e vidence presented a t t rial. “ Th is identity is the only question I have a 
right to consider.”

Th at b rought J udge L oring d irectly t o B urns’s a libi. “ Th e q uestion [ is] 
whether the respondent was in Virginia or Massachusetts at a certain time.” 
Brent had te stifi ed that “the Anthony Burns of the record was in Virginia 
on the 19th of March last,” while “the evidence of the respondent has been of-
fered to show that he was in Massachusetts on or about the fi rst of March last, 
and thereaft er till now.”

Th e cla imant had p roduced only one w itness— William Brent— who had 
testifi ed, L oring obs erved, “ in c ircumstances wh ich w ould n ecessarily b ias 
the fairest mind.” But apart from the fact that he was Suttle’s friend and fellow 
slave own er, Brent’s honesty had not otherwise been challenged. “His means 
of knowledge are personal, direct, and qualify him to testify confi dently, and 
he has done so.”

On the other hand, the defense had produced “many witnesses whose in-
tegrity is admitted.” Loring apparently meant to exclude Jones and Maddox 
from the roll of honest witnesses, as their integrity certainly had not been “ad-
mitted” by Seth Th omas. But then again, Dana had i nvited him to take pre-
cisely that approach to the evidence, by relying only on the testimony of the 
reputable white witnesses. Th ei r identifi cation of Burns had a lso been based 
on “personal and direct” knowledge, continued the court, although somewhat 
“less full and complete than that of Mr. Brent.”

Loring concluded that the testimonial confl ict was “complete and irrecon-
cilable,” with credible witnesses on both sides. By Dana’s logic, that should 
have en ded t he d iscussion. E ven i f t he co urt r ejected Da na’s h igher la w– 
infl uenced standard of proof—“beyond any possible doubt”— Suttle still had 
to prove his case by some mea sure of evidence. Yet  here was an irresolvable 
impasse. In that case, the “presumption of freedom,” already accepted by the 
court, should have tipped the scales in favor of the defendant.

But Loring had n ot fi nished his analysis. “In every case of disputed iden-
tity,” he opined, “there is one person always whose knowledge is perfect and 
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positive, and whose evidence is not within the reach of error, and that is the 
person whose identity is questioned.” In the case before him, that person was 
Anthony Burns. On the night of the arrest, Loring noted, Burns had greeted 
Suttle “by his Christian name—‘How do you do, Master William?’ ” Th at  was 
suffi  cient to establish that the two men knew each other. Loring added that 
he gave no weight “to the appellation ‘Master,’ ” but he proceeded to recount 
Brent’s en tire te stimony abo ut t he co nversation be tween S uttle a nd B urns. 
Brent’s story had been corroborated by Caleb Page, and that was good enough 
for Judge L oring. Burns’s ad mission wa s su ffi  cient to s atisfy t he court “ be-
yond a reasonable doubt” that the respondent was “the Anthony Burns named 
in the record.”

Just as Dana had feared, the court had appropriated from Burns “the only 
power he had under this law, that of speech” and used it to his detriment. Al-
though the prisoner was compelled to remain silent in court, his own words 
 were used as satisfactory proof to send him back into slavery. Dana had ar-
gued that the circumstances of the prisoner’s confession had rendered it in-
admissible, b ut L oring had t wo r eady r esponses. F irst, h e ac cepted B rent’s 
dubious claim that Suttle had refrained from making promises or threats to 
the frightened Burns. But even if Burns had been “stupefi ed by circumstances 
and fear,” Loring pointed out, his ac know ledg ment would still be admissible 
to p rove h is i dentity. Th e subst ance o f B urns’s st atement— the abs ence o f 
whipping; the giving of money— was not in issue, and thus the admission was 
not oἀ ered “to establish t he t ruth of t he matters to which [it] referred.” In-
stead, Burns’s exclamation had been oἀ ered only to show that he recognized 
Suttle, which in turn demonstrated that he was the very Anthony Burns who 
had escaped from Virginia. Th e court would not have accepted Burns’s state-
ment to prove that Suttle was a gentle or generous master, but it was nonethe-
less suffi  cient to send a man into slavery for life. So much for the good inten-
tions of a merciful judge. P
Immediately following his ruling, Loring issued a certifi cate authorizing Wil-
liam Suttle to remove Anthony Burns “from the State of Massachusetts back 
to the State of Virginia.” Suttle then executed an affi  davit stating that he had 
reason to believe “that said fugitive will be rescued from me before he can be 
taken beyond the limits of this State.”  Under the terms of the Fugitive Slave 
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Act, S uttle’s st ated a pprehension— which wa s c ertainly w ell-founded, g iven 
the events of the previous Friday night— was suffi  cient to invoke the federal 
government’s obligation to deliver Burns safely to Virginia. Th e formality of 
the affi  davit was probably u nnecessary. U.S. Attorney Benjamin Ha llett ex-
pected “armed re sis tance” to the rendition, and the Pierce administration was 
fully committed to enforcing the law. Th e president himself had a lready au-
thorized Hallett and Freeman to “ incur any expense” necessary to “execute 
the pro cess under the fugitive law on the United States.” Hallett replied that 
he had “ample military and police force to eἀ ect it peacefully,” adding that 
the “law reigns.”

While t he co mmissioner co mpleted h is pa perwork, Ma rshal F reeman’s 
men began clearing the courtroom. Only Dana and Rev. Grimes  were allowed 
to remain with Burns, who understandably had fallen into despair. For over 
an hour, the two men stayed at the prisoner’s side, while Grimes oἀ ered prayers 
to keep “up his spirits as best he could.” Now that the government had w on 
the case, there was no reason for Hallett to continue to frustrate Burns’s manu-
mission, so Grimes was certain that a sale could be arranged as soon as Suttle 
returned with his slave to Virginia. Burns was cheered by that prospect, but 
he expressed his fear that he would soon be forgotten and then “sold down the 
river.”

At 11:00 a.m. Burns was returned to his makeshift  cell in the marshal’s of-
fi ce, still accompanied by Dana and Grimes. Informed that a U.S. Navy cut-
ter was standing by to take Burns to Virginia, Dana told Marshal Freeman 
that he expected to accompany his client at least as far as the wharf. Freeman, 
however, denied Da na’s request. For t he fi rst t ime in t he entire proceeding, 
Dana lost his temper. Even a prisoner going to execution was always allowed 
the privilege “that his clergyman & counsel should go with him.” He “strongly 
advised” Freeman not to stand in his way, but the marshal held fi rm, leaving 
Dana no choice but to make his good- byes in the cell. But now that he had 
been certifi ed a slave, even the small consolation of privacy was denied to the 
prisoner. Constable Benjamin True— who had only days earlier testifi ed against 
Burns—insisted on l istening to the conversation. Dana objected, reminding 
the guard that he had be en allowed in all previous interviews to counsel his 
client “without being overheard.” Perhaps so, the guard replied, but Marshal 
Freeman had issued new orders. “All conversation with the prisoner must be 
within the hearing of the keeper.”
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Th at intrusion on confi dentiality was unacceptable to Dana. “I shall hold 
no conversation in such company,” he told the offi  cer. “I shall not consent to 
hold any conversation with the prisoner on such ter ms.” Th ere was nothing 
further to be lost by allowing the guard to eavesdrop on their parting words— 
and Burns was desperate for sympathetic company— but Dana’s professional 
pride o verwhelmed h is co mpassion. Th e la wyer t ook h is cl ient’s ha nd a nd 
explained that he could not “in self- respect, converse with him on such terms.” 
According to Dana, Burns thanked him warmly and said he “had no doubt all 
had been done that could be done.” Rev. Grimes also said good- bye, bidding 
Burns to trust in God and presciently “giving him his address & that of Dea-
con Pitts, that he might write to them, if permitted.”

Outside t he court house, G eneral E dmands’s men had be en busy s weeping 
protesters out of the square. Th rough constant eἀ ort they managed to maintain 
a cordon sanitaire around the building’s entrance, but only at gunpoint. As one 
observer noted, “It was the fi rst time that the armed power of the United States 
had ever been arrayed against the people of Massachusetts.” Th e military, how-
ever, could not prevent the news of Loring’s decision from spreading through-
out the city, and there  were not enough soldiers available to clear the streets of 
Burns’s supporters. Th ousands upon t housands of people l ined every possible 
route between the court house and the wharf, oft en spilling into the square only 
to be p ushed back b y t he a ssembled t roops. F or m ore t han t hree h ours, t he 
crowd intermittently pressed forward a nd t hen retreated, while Ha llett a nd 
Freeman tried to decide whether it was safe to begin the prisoner’s march.

Finally, at 2:00 p.m., General Edmands declared the city secure. One hun-
dred and twenty special offi  cers, each man armed with “a short Roman sword 
& one revolver hanging in his belt,” formed a hollow square in front of the 
court house, as Burns was escorted down the steps by Freeman and his depu-
ties. Burns took h is position in t he middle of t he cortege, while t he crowd 
around him shouted their condemnation and anger. “Shame! Shame! Kidnap-
pers! Kidnappers!” A co mpany of Marines and another of infantry fell in at 
the head of the hollow square, while two companies of the National Lancers 
took positions on either side. Th e rear was guarded by another corps of Ma-
rines, as well as a small artillery detachment with a  horse- drawn fi eld cannon. 
Slowly the doleful parade began its advance toward the harbor.

Almost at once the crowd surged toward the pro cession, but the mounted 
lancers r epelled t hem. S everal m ore t imes i t s eemed a s t hough t he t roops 
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might be blocked, or even attacked, by the angry mob, but the soldiers’ bran-
dished bayonets  were suffi  cient to keep the route clear. Jeers and hisses greeted 
the t roops at e very t urn, a nd a sh ower of bottles a nd “noxious subst ances” 
rained down on them as they passed the offi  ce of the antislavery Boston Com-
monwealth. I n r eturn, t he s oldiers k icked a nd c uἀ ed s ome o f t he c ursing 
spectators. At times it looked as though a second Boston Massacre might be 
in the offi  ng, but discipline held within the ranks and caution prevailed among 
the mob. To one young observer, a British abolitionist named Richard Win-
sor, the city of Boston had become “a Roman altar, the sacrifi ce on which was 
brightly burning.” Th ough Winsor took no action that day, he would remem-
ber t he scene four years later when, as a d ivinity student in Ohio, he had a 
better opportunity to rescue a less heavily guarded fugitive slave.

In slightly more than half an hour, the pro cession reached the wharf, where 
a steamer waited to carry Burns to the cutter Morris, which was lying at an-
chor in the harbor. It took nearly an hour to complete the transfer, as the artil-
lery detachment had considerable d iffi  culty hauling their cannon on board. 
At 3:20 p.m., with Burns hidden below deck, the steamer cast oἀ .

Anthony Burns was successfully removed from Boston, but he was not for-
gotten. Th e P ierce ad ministration had h oped t hat v igorous en forcement o f 
the fugitive law would quell the ardor of the antislavery movement, but the 
spectacle o f “a s olitary b lack ma n wa lking d own t he m iddle o f t he b usiest 
street in Boston” turned out to be convulsive. President Pierce had signed the 
Kansas- Nebraska Act only three days earlier, extending the slave power into 
previously free territory. And now, with the excruciating rendition of An-
thony Burns, it appeared that federal troops had indeed placed Massachu-
setts “beneath the feet of Virginia.” In the space of less than a week, it seemed 
that a line had been crossed, making the continuing accommodation of slav-
ery nearly impossible. As Amos Lawrence put it on behalf of his fellow cotton 
merchants, “We went to bed one night old fashioned, conservative, Compro-
mise  Union Whigs, and waked up stark mad Abolitionists.”

P
Beginning Saturday morning, June 3, with the Morris well on its way to Vir-
ginia, Benjamin Hallett was more concerned about James Batchelder than he 
was about Anthony Burns. A federal offi  cer had been killed in the attack on 
the court house and Hallett was determined to bring the murderers to justice 
in a federal court. Martin Stowell and eight others had be en arrested by the 
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Boston police, acting under state law, but Hallett was out for bigger game. He 
was quite willing to allow the Massachusetts authorities to pursue the murder 
case a gainst t he men a lready i n ja il, but t he federal prosecutor b lamed t he 
abolitionist movement itself for Batchelder’s death. He set his sights on lead-
ers such as Th eodore Parker and Wendell Phillips.

It was Martin Stowell who had actually fi red the fatal shot, and he still had his 
pistol in his waistband when he was arrested and taken to jail in the court house 
basement on Friday, May 26. Somehow Stowell managed to conceal the weapon 
from his jailers and he later smuggled it out of his cell with the assistance of a 
friend. Even without the murder weapon, however, there was suffi  cient evidence 
to hold Stowell and his colleagues for the murder of Batchelder, committed by 
“felonious assault . . .  with fi rearms loaded with powder and ball.”

A coroner’s jury was convened on Th ursday, June 1, and it quickly reached 
the conclusion that Batchelder had been killed during the “assaults of a mob.” 
Although the jurors  were not able to name the person directly responsible— 
indeed, t hey  were u ncertain wh ether t he v ictim’s f emoral a rtery had be en 
severed by a k nife wound or a gunshot— they identifi ed nine men, including 
Stowell, as having engaged “in a greater or less degree in said riotous attack.” 
Under Massachusetts law, the role of a coroner’s jury was limited to determin-
ing the cause and manner of death; it could not approve or initiate criminal 
charges. One month later, therefore, a grand jury was convened in the Com-
monwealth Court of Common Pleas, presided over by Judge E. R. Hoar.

Judge Hoar delivered a lengthy charge to the grand jurors, explaining that 
it was not necessary to identify the individual who actually shot or stabbed 
Batchelder. R ather, “each of t he pers ons” engaged i n t he r iot could be h eld 
“legally responsible for the death of that man,” so long as their “common pur-
pose  were to rescue the prisoner by force.”

If the common purpose  were to rescue the prisoner by force . . .  and 
that led to the destruction of the life of one of the persons who had 
him in charge, or who was lawfully aiding the offi  cers who had him 
in charge, that would render a ll responsible who  were engaged in 
the common purpose.

“It has been said some times,” continued Hoar, “that there are laws which it 
is the duty of citizens to disobey or resist.” Perhaps the Fugitive Slave Act 
was one such law. In Hoar’s own opinion, the Fugitive Slave Act was foul and 
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reprehensible, “ evincing a m ore del iberate a nd s ettled d isregard o f a ll t he 
principles of constitutional liberty than any other enactment which has ever 
come under my notice.” Anyone who accepted the “existence of a Most High” 
would naturally be called to “obey God rather than man.”

No court had ever come closer to recognizing higher law, but Hoar was not 
yet fi nished with his charge. “Gentlemen,” he said, “it is not a question of pri-
vate co nscience t hat de termines o ur d uties. . . .  A ma n wh ose p rivate co n-
science leads him to disobey a law recognized by the community, must take 
the consequences of that disobedience.” What ever evil the Fugitive Slave 
Act had w orked, the criminal law st ill had t o be en forced. Th e grand jury 
responded by issuing indictments— on the charge of “riot and rout,” rather 
than murder— against eight defendants, again including Stowell and, for the 
fi rst time, Rev. Th omas Wentworth Higginson.

Judge Hoar’s grand jury charge implicitly ack nowledged the shift  in senti-
ment among Bostonians in the weeks following the Burns rendition. Although 
only a minority of citizens might have personally endorsed higher- law doctrine, 
many more had come to abhor the Fugitive Slave Act and to respect those who 
resisted it. It had taken some serious exhortation to obtain the indictment of the 
would- be rescuers, and it would be even harder to obtain convictions before a 
Boston jury. Recognizing t he d iffi  cult task before t hem, t he state prosecutors 
 were notably unenthusiastic about bringing the matter to trial, deferring it time 
and again in favor of routine prosecutions under the state Liquor Act. Finally, in 
April 1855, the state charges  were simply dropped without explanation.

But wh ile t he st ate prosecutors d ithered, U.S. Attorney Ha llett doggedly 
pursued federal charges, convening his own grand jury on June 7 with Justice 
Benjamin R. Curtis presiding. Th e government’s failure in the Christiana case 
made a t reason charge impracticable, especially since t he state murder case 
was still pending at the time. Consequently, the only oἀ enses reasonably avail-
able to t he court i nvolved t he m isdemeanor of obst ructing federal offi  cers. 
U.S. Attorney General Caleb Cushing believed fi rmly that the antislavery move-
ment tended “to promote disorder, sedition, and servile war.” He therefore fully 
supported Ha llett’s plan to ma ke a n ex ample of t he speakers at “t he recent 
seditious meeting at Faneuil Hall” by including Th eodore Parker and Wendell 
Phillips among the defendants.

Justice Curtis cooperated by charging the grand jury that guilt would at-
tach to all who  were “leagued in the common design,” even if they had not 
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been present at the riot, so long as they did “procure, counsel, command, or 
abet the substantive oἀ ence committed.” Curtis allowed that “extradition of 
fugitives from labor is odious,” but he cautioned the grand jurors against tol-
erating t he “power of t he mob.” He concluded w ith t he ster n wa rning t hat 
“forcible and concerted re sis tance to any law is civil war, which can make 
no progress but t hrough bloodshed, a nd can have no ter mination but t he 
destruction o f t he g overnment o f o ur co untry.” Th e g rand j ury, h owever, 
adjourned for the term without issuing an indictment.

Undeterred, Hallett summoned another grand jury for the court’s autumn 
term, hopeful that the citizenry by then would have reconsidered the wisdom 
of resisting the Fugitive Slave Act. Th is time he was rewarded with the indict-
ment he sought against Parker and Phillips, perhaps because the grand jury 
members included Justice Curtis’s brother- in- law. Th e defendants soon sur-
rendered themselves— Parker was in fact elated at the opportunity to use his 
trial as a po  liti cal platform— and the case was set to be h eard in the federal 
circuit co urt t he f ollowing A pril, bef ore J ustice C urtis a nd Di strict J udge 
Peleg Sprague.

By spring, however, it appeared that Curtis was having second thoughts. In 
response to a defense motion, he surprisingly quashed the indictment on the 
highly technical g round t hat t he u nderlying wa rrant for Burns’s a rrest had 
not accurately recited the statutory basis for Commissioner Loring’s jurisdic-
tion. Th us, the indictment of the rioters could “not show that the warrant was 
legal pro cess, because it does not show that it proceeded from one having law-
ful authority to issue it.”

It seemed as though Justice Curtis was straining to fi nd a basis to dismiss the 
case, rather than provide a stage for Parker’s “torrential eloquence” or confront 
the strong likelihood that the defendants would be quickly acquitted by a sym-
pathetic jury. In fact, he admitted that his “objection to the indictment is tech-
nical” and that that the government’s failure to include the necessary language 
had been of no “practical consequence” to the defendants. Nonetheless, he held 
to his strict reading of the law and all of the defendants  were discharged.

Hallett was deeply aggrieved by the ruling, which he criticized as going oἀ  
on “a point so remote and so nice” as to be unworthy of the court. “Th er e is 
now no United States in Massachusetts,” he complained, as federal law had be-
come nearly unenforceable even to vindicate the death of a federal offi  cer. Hal-
lett made repeated eἀ orts to renew the indictment, but Justice Curtis frustrated 
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him at every turn, each t ime on the basis of a “ remote” technicality. Finally 
Hallett met privately with Curtis, who fl atly informed him of the “grave dif-
fi culties behind the indictments which in a ll probability no new indictment 
could cure.” Because the “defect was in the warrant issued by the Commis-
sioner,” it would be pointless to attempt to redraft  the indictment and it was 
therefore impossible to prosecute the defendants on the charge of obstruct-
ing federal offi  cers. Neither Curtis nor Hallett seemed to care that Anthony 
Burns had a pparently be en a rrested a nd r eenslaved p ursuant t o a n i nvalid 
warrant— precisely t he sort of “fl aw i n t he papers” t hat Da na had h oped to 
fi nd from the very beginning of the case.

Boston’s abolitionists exulted in the v ictory. Th e Liberator referred to the 
ruling as the “end of a grand legal farce,” and Samuel May crowed that the gov-
ernment had avoided “a contest” with Phillips and Parker because the prosecu-
tion was “clearly anticipating a defeat.” One unapologetic conservative Whig 
recognized that there had not been any possibility of conviction and that a “trial 
would only have aἀ orded the defendants a new chance to insult the Court 
and defy the law.”

It was true, of course, that Parker and Phillips would have turned their trial 
into po liti cal theater. Hallett was undeterred by that prospect, and it is impos-
sible to know the extent to which Curtis— who hoped that he might someday 
be appointed chief justice of the Supreme Court— was motivated by the desire 
to avoid an extended controversy. But even without a platform in the federal 
court, Boston’s antislavery community had other means of publicity.

Richard H enry Da na c irculated a pa mphlet t itled Th e D ecision W hich 
Judge Loring Might Have Given, in which he explained precisely how the com-
missioner could have avoided ruling in Suttle’s favor while still nominally re-
specting the positive requirements of the Fugitive Slave Act. In a masterpiece 
of understatement, Dana avoided direct condemnation of Loring while simul-
taneously demonstrating the many ways in which the court could have con-
strued the evidence in favor of releasing Burns. Dana’s argument was soft ly 
devastating, because it demolished Loring’s claim that his decision had been 
compelled by obedience to the positive law. Th ere had been ample room, Dana 
showed, to interpret even the Fugitive Slave Act in a manner consistent with 
natural law.

Th eodore Parker had n o similar use for indirection, and no need of poli-
tesse. H e w rote a l engthy a nd s cathing pa mphlet de tailing t he def ense h e 
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would have presented if the government had r isked bringing him to trial. In 
“one of t he most remarkable a nd fl amboyant A merican books of t he n ine-
teenth century,” Parker presented a “thorough treatise on the right of free speech, 
the w rong of slavery, a nd t he nature of judicial t yranny.” Published i n No-
vember 1855, Th e Trial of Th eodore Parker for the “Misdemeanor” of a Speech in 
Faneuil H all again st Kidn apping c astigated t he C urtis fa mily— Benjamin, 
George, a nd t heir stepco usin E dward L oring— for t heir l ongstanding co m-
plicity with slavery, and argued that “barbarous laws must not be applied in a 
civilized age; nor unjust laws enforced by righ teous men.”

Th e Trial of Th eodor e Parker was “eloquent and moving, irrefutable if you 
subscribed to the Higher Law, irrelevant i f you did not.” A f ew years earlier 
Parker might not have found many adherents. Following the Burns case, how-
ever, perhaps a majority of Bostonians had come to agree that righ teous judges 
must forthrightly renounce “the wickedness of the statute” in order to eἀ ect 
the “Eternal Justice of God.” And not merely as an abstract principle.P
Much of the blame for the Burns rendition was fastened tightly on the shoul-
ders of Judge Edward G. Loring. Little had been expected of Benjamin Hal-
lett, who owed his appointment to the proslavery administration of Franklin 
Pierce, and there was no use faulting Charles Suttle, who had behaved only 
as slaveholders  were expected to behave. Loring, on the other hand, occupied 
positions of high esteem in Boston, as a j udge of the Suἀ olk County Pro-
bate Court and a lecturer at Harvard Law School. As a U.S. commissioner, 
he had extended the promise of a fair and humane hearing to Burns, only to 
rule in favor of slavery and against freedom. For that oἀ ense he could not be 
forgiven.

Loring had become a pariah in Boston, scorned by his many former friends 
and colleagues and insulted by strangers on the street. Even his butcher was 
reported t o have refused t o s erve h im, loudly rejecting h is “ blood money.” 
Loring was at least once hanged in effi  gy, and there was open talk of covering 
him w ith a “ Revolutionary coat of Tar a nd Feathers.” Fortunately, c almer 
heads prevailed and Loring was never subjected to physical violence. (Suttle’s 
supporters  were not so reticent. On h is way home to Cambridge on the eve-
ning of the Burns rendition, Richard Dana was attacked by a gang of toughs 
who beat him with an iron bar, breaking his glasses and drawing blood.)
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In addition to suἀ ering social opprobrium, Loring was also subject to pro-
fessional retribution at the hands of his peers. Th e po liti cal climate in Massa-
chusetts dema nded s ome form of reckoning a gainst t he a gents of t he slave 
power, and Loring had the misfortune of being the largest and most available 
local t arget. “Of t he obnoxious ac tors i n t he t ragedy o f Burns, no one wa s 
within reach of the power of the State but the Commissioner, Edward Greeley 
Loring.”

Th e fi rst r eprisal a gainst L oring c ame a t Ha rvard, wh ere h e had be en 
teaching since 1852. At the time Harvard Law School had only two full- time 
professors, with Loring carry ing a full teaching load in his less remunerative 
position as lecturer. Loring continued to teach until his position as lecturer 
came up for renewal in early 1855. By t hen petitions  were already in circula-
tion demanding his removal from the probate court, and Harvard was under 
great pressure to dismiss him from its faculty. On February 15, 1855, the Board 
of Overseers voted overwhelmingly against the renewal of Loring’s contract, 
eἀ ectively terminating him that very day. Th ere was no recorded debate and 
the Board of Overseers did not announce the reason for its decision, but “no 
one doubted that the Board had [acted] to express their disapprobation of Mr. 
Loring’s conduct as Commissioner.”

Even m ore s erious wa s t he c ampaign t o o ust L oring f rom t he S uἀ olk 
County Probate Court, to which he had be en appointed in 1847. Th e move-
ment wa s spe arheaded b y Wendell P hillips a nd Th eodore P arker, wh o i n-
spired more than twelve thousand citizens to sign petitions to the legislature 
demanding L oring’s removal. S ignifi cantly, “many o f [the sig natories]  were 
women, who, as being a class of persons deeply interested in the character of 
Probate Judges, very properly exercised t heir r ight of petition on t his occa-
sion.” Th e petitions  were referred to the legislature’s Committee on Federal 
Relations, wh ich held hearings i n February a nd Ma rch 1855. I n eἀ ect, “Ed-
ward G. Loring was on trial for having been a slave commissioner.”

Before the hearings began, Loring fi led a “Remonstrance” on his own be-
half, a sserting t hat h e had d one n othing m ore t han ab ide b y h is “ painful 
duty” to apply the Fugitive Slave Act in the case before him. “Magistrates do 
not make the laws, and it is not for them to usurp or infringe upon that high 
power.” Much as he might prefer otherwise, “the extradition of fugitives . . .  is 
within the provisions of the constitution of the United States.” Having ad-
ministered t he law fa irly a nd evenhandedly, he had co mmitted no m iscon-
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duct. H is r emoval f rom offi  ce, h e a rgued, w ould t herefore be a n ab use o f 
power.

Wendell P hillips p resented t he p rimary c ase a gainst L oring, wh ich wa s 
premised on the obligations imposed by natural law. Phillips carefully pointed 
out that he did not accuse the judge of “offi  cia l misconduct,” conceding that 
Loring had fulfi lled his offi  ce faithfully, and in accordance with the law. It was 
not the content of Loring’s ruling in the Burns case that Phillips found objec-
tionable, but rather his very willingness to serve as a f ugitive slave commis-
sioner. Such ser vice, standing alone, was suffi  cient to disqualify Loring from 
the probate court because it demonstrated his lack of moral fi tness to preside 
over matters involving the welfare of widows and orphans.

Phillips argued that every fugitive commissioner was necessarily complicit 
in the evils of slavery, no matter how closely he adhered to the positive law. 
Consequently, Loring should have resigned from his offi  ce rather than preside 
over the rendition of Burns. “To consent actively to aid in hunting slaves . . .  
shows a hardness of heart, a merciless spirit, a moral blindness, and utter spiri-
tual death, that totally unfi t a man for the judicial offi  ce.” Massachusetts could 
exercise no control over the federal government or the federal courts, but the 
Commonwealth could dema nd t hat its own judges prefer t he h igher law to 
the fugitive law, even if that meant abandoning their concurrent federal ap-
pointments. Loring having fa iled that test, “the hunting of slaves is, then, a 
suffi  cient cause for removal from the Massachusetts bench.”

Many of Burns’s supporters  were surprised when Richard Henry Dana be-
came Loring’s most eloquent defender in the removal proceeding. “Yielding 
to none” in his hostility to the Fugitive Slave Act, in his “condemnation of the 
rendition of Anthony Burns,” or his “fi delity to the antislavery principle,” Dana 
nonetheless argued that the impeachment of Loring would do great damage 
to the principle of judicial in de pen dence. Although he did not use the as yet 
uncoined term “slippery slope,” he expressed his concern that the removal of 
a judge following one unpop u lar decision could lead to similar actions in the 
future. Should that happen, judges might become “mere tenants at the will” of 
the legislature.” “If you remove Judge Loring because he executed the Fugitive 
Slave Law,” cautioned Dana, “other judges,  here or elsewhere, may be removed 
because they do not.”

Dana had little good to say about Loring as either a judge or a person. Lor-
ing had decided the Burns case incorrectly, “from causes partly psychological, 
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and partly accidental.” Th e judge showed little understanding “of justice and 
humanity,” and instead based his decision “chiefl y [on] the interests of prop-
erty.” Even so, Loring’s disastrous judgment had not been the product of mis-
conduct or corruption. As Dana explained, the public is better served when 
judges— even those who make mistakes— are protected “against the great pow-
ers o f L egislative a nd E xecutive a uthority.” H e ad mitted t hat Judge L oring 
was “wrong in acting as a commissioner [and that] his decision was wrong,” 
and yet he argued that it would be a greater wrong to strip him of his offi  ce. In 
the end, the commissioner had done nothing more than enforce the positive 
law which, in Dana’s opinion, could never justify his expulsion from the bench. 
“We must do justice even to our enemies.”

Th e Massachusetts legislature did not agree with Dana. On March 22, 1855, 
the Committee on Federal Relations recommended, by a closely divided vote, 
that Loring be removed from offi  ce by the pro cess of Legislative Address. Pro-
vided in the state constitution, Legislative Address allowed the removal of a 
judicial offi  cer by the vote of both  houses. Unlike impeachment, Address re-
quired neither a su permajority nor a fi nding of misconduct, a lthough it did 
require t he g overnor’s a ssent. By t he en d o f A pril, bo th cha mbers had a p-
proved the committee report by overwhelming margins. Th e formal address 
to the governor read as follows:

Th e two branches of the Legislature, in General Court assembled, 
respectfully request that your Excellency would be pleased, by and 
with the advice of the Council, to remove Edward Greely Loring 
from the offi  ce of Judge of Probate for the county of Suἀ olk.

Governor Henry Joseph Gardner had recently been elected on an antislav-
ery platform and it was expected t hat he would readily sign t he order of re-
moval. Instead, however, the governor shocked his supporters by denying the 
legislature’s petition and retaining Loring in offi  ce. Specifi cally invoking Dana’s 
argument, G ardner concluded t hat t he c ase a gainst L oring had be en i nade-
quate. “Let us grant Judge Loring that benefi t of [the] doubt which he is accused 
of having withheld from the individual arraigned before his tribunal,” he 
wrote in his message to the legislature. Th en Gardner made it completely clear 
that he rejected using the higher law— especially the version that had gained so 
much pop u lar support in Boston— as a basis for judicial action:
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It may be per tinent to ask what the duty of judges is. Are they to 
expound the laws as made by the law- making power; or are they to 
construe them in accordance with pop u lar sentiment? When the 
time arrives that a j udge so v iolates his oath of offi  ce as to shape 
his decisions according to the fl uctuations of pop u lar feeling, we 
become a government, not of laws, but of men.

Public passion, however, was not so easily den ied. A ntislavery sentiment 
had grown so strong in Massachusetts that the legislature repeatedly attempted 
to secure Loring’s ouster. Gardner denied a second petition in 1857, but in 1858 
Nathaniel Prentiss Banks was elected governor as a Republican. Th e legislature 
once again presented a joint address against Loring, and this time the gover-
nor acceded. Four years aft er Anthony Burns had be en deprived of his free-
dom, Edward Loring was fi nally deprived of his offi  ce. He did not, however, 
remain u nemployed f or l ong. Dem o crat J ames B uchanan had be en el ected 
president in 1856, defeating John C. Fremont, the Republicans’ fi rst- ever nom-
inee. Buchanan was no less a d oughface t han Franklin Pierce— and he was 
fully committed to the enforcement of the Fugitive Slave Act. Nor did he for-
get his friends. Within weeks of Loring’s removal, Buchanan appointed him 
to the Court of Claims in Washington, D.C., where he served until his death 
in 1877. P
Anthony Burns had been right to fear the consequences of challenging Charles 
Suttle’s claim of own ership. “I shall fare worse if I r esist,” he told Dana at the 
outset of the case, acquiescing to repre sen ta tion only when Th eodore Parker as-
sured him that “it can do you no harm to make a defence.” Th e slave, of course, 
understood the nature of slavery far better than did the abolitionists.

Notwithstanding h is cla im o f ben evolence, S uttle t reated h is r ecovered 
slave with extreme brutality once they  were safely back in Virginia. Following 
a brief st ay i n Norfolk, Burns wa s t ransferred t o a n i nfamous slave pen i n 
Richmond, where he wa s kept ha ndcuἀ ed a nd cha ined for more t han four 
months. Held in a squalid cell accessible only through a trapdoor, he was fed 
only once a day and provided with a pail of fetid drinking water only once or 
twice a week. As the most famous slave in America, he was exhibited to gap-
ing crowds a lmost daily for t he fi rst several weeks of captivity. He was not, 



f u g i t i ve  ju s t i c e

226

however, a llowed a ny contact w ith t he other slaves in t he ja il. “Th e taint of 
freedom was upon him, and infection was dreaded.” 

Meanwhile, Leonard Grimes continued his eἀ orts to purchase Burns’s free-
dom, believing that Suttle was still committed to release his slave for the price of 
$1,200. Suttle, however, had reconsidered. He deeply resented the “violent, cor-
rupt, and per jured opposition” he had en countered in Boston, which had i n-
sulted his dignity and multiplied his expenses. Accordingly, he upped the price 
to $1,500, which Grimes was not immediately able to raise.

Burns himself proved remarkably resilient. Showing the same resourceful-
ness t hat had h elped h im escape earlier t hat year, he somehow ma naged to 
smuggle a n umber o f l etters o ut o f t he sla ve ja il, i ncluding o ne t hat wa s 
 addressed to “Lawyer Danner Boston Massachusetts.” Burns informed Dana 
that he could be p urchased for a s l ittle a s $800 , a lthough Suttle would not 
make the sale to anyone from Boston. Dana is not known to have responded 
and, in any event, a reply would have been futile. Imprisoned slaves  were not 
allowed to receive correspondence from the North.

In November 1854 Suttle sold Burns to a p lanter named David McDaniel 
for the low price of $910. As a cripple and a runaway, Burns had little value as 
a plantation slave, but McDaniel’s “object was to speculate in him.” McDaniel 
soon began correspondence with Burns’s friends in the North, and in Febru-
ary 1855 he reached an agreement to sell his slave for $1,300 . Th is time Leonard 
Grimes succeeded in ra ising t he necessary f unds, a nd he a rranged to meet 
McDaniel at Barnum’s Hotel in Baltimore to eἀ ect the transaction.

Grimes showed courage in traveling to Baltimore. He had earlier spent two 
years in a Virginia prison for the oἀ ense of aiding fugitive slaves, so he risked 
a great deal by venturing into Mary land. Although he had been born free, 
Grimes had n o g uarantee t hat h is papers would not be cha llenged once he 
was back i n a slave state. Th e meeting went oἀ  as planned, however, and on 
March 1, 1855, McDaniel accepted the money from Grimes, at last making An-
thony Burns a free man.

By the next day Grimes and Burns  were in New York, where Anthony ad-
dressed the congregation of the city’s largest black church. He expressed his 
thanks to be back in the North, “where men of my color could live without 
any man daring to say to them, ‘You are my property.’ ” 

Burns a rrived i n B oston s everal d ays la ter, j ust a s Da na wa s def ending 
Judge L oring bef ore t he Ma ssachusetts l egislature. A lthough t he l egislative 
committee heard testimony from a number of witnesses about Loring’s con-
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duct of the fugitive trial, it does not appear that anyone thought to call Burns 
himself. Th e former slave did address a mass meeting at the Tremont Temple, 
where he “repeated h is t ale o f outrage a nd su ἀ ering” but d id not st ate a ny 
opinion about Loring’s fate. Instead of demanding vengeance, he announced 
his intention to “preach t he gospel” t hat had f reed his soul many years ago 
and had now freed his body.

Burns spent the next several weeks giving speeches in Massachusetts and 
New York. On March 30 he and Grimes met with Richard Dana. Characteris-
tically s elf- absorbed, Da na w rote i n h is j ournal t hat B urns had co me “t o 
thank me for my defence & to pay his respects.” Dana found Burns to be “ in 
good health & sp irits” a nd appraised h im as “a modest, conscientious ma n 
[whose] story must be d rawn from him.” For several hours Burns told Dana 
about h is return to t he South— including his harsh imprisonment by Suttle 
and his relatively kind treatment by McDaniel. From the window of his offi  ce, 
Dana showed Burns “the Court  House where he was confi ned” and pointed 
out the courtroom where the hearing had been held. For once, Dana did not 
see himself as the center of the story:

What a change & what a life for an obscure negro! Now he visits the 
scene o f h is a gony o f t rial, a h ero, a ma rtyr, w ith c rowds o f t he 
learned & intelligent of a civilised community listening to his words! 
Who can tell what a day may bring forth!

His m eeting w ith B urns d id n ot c ause Da na t o r eassess h is su pport f or 
Commissioner Loring. “I have every reason to be gratifi ed & satisfi ed with the 
course I took in opposing the removal of Judge Loring,” he wrote in the same 
journal entry. “Th e Committee have behaved shabbily,” he continued, and the 
report favoring removal was “a wretched aἀ air.” 

Anthony Burns did not remain in Boston for long. Although he had several 
oἀ ers to earn a l iving on the antislavery lecture circuit— including one from 
P. T. Barnum!— he turned them all down. Burns had oft en expressed his de-
sire to study for the ministry, and an anonymous “lady of Boston” generously 
provided him with a scholarship to attend Oberlin College for that purpose. 
By early summer Burns was in Ohio.

It wa s a ltogether fi tting t hat h e sh ould a ttend Ober lin, wh ich had be en 
founded by abolitionists in 1833. If Boston was the intellectual center of anti-
slavery theory, Oberlin was in many ways the heartland of abolitionist practice. 
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Located along the escape route from Kentucky to Canada, the town of Ober-
lin prided itself on providing a s afe haven for r unaways, sheltering perhaps 
the largest black population by percentage of any municipality in the North. 
As Anthony Burns was no doubt instructed on his fi rst day of class, there was 
no place in the United States more fi rmly de voted t o t he te achings o f t he 
higher law.
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b 12 B

FREEDOM ON THE WESTERN RESERVE

I
n the early autumn of 1858, runaway slave John Price was living quietly in 
Oberlin, Ohio, while working intermittently as an agricultural laborer. He 
would soon become the focal point of the longest, and most radically po-

liticized, f ugitive slave t rial of t he a ntebellum era— a case t hat saw t he fi rst 
forthright invocation of higher law in a U.S. courtroom. Price himself knew 
little about po litics, a nd su rely l ess about abo litionist l egal t heory. He only 
knew that he wanted to be a free man. Nonetheless, his escape to the West-
ern Reserve— an a rea i n n ortheast Oh io n oted f or i ts m ilitant a ntislavery 
sentiment— set t he st age f or a p rofound de velopment i n t he l egal st ruggle 
against the Fugitive Slave Act.

Price had been born in northern Kentucky in the mid- 1830s, the property 
of the well- to- do Bacon family of Mason County. In 1846 he was inherited by 
young John Parks Glenn Bacon, who operated a sma ll farm about six miles 
from the Ohio River. John Bacon allowed Price a good deal of autonomy, en-
trusting him with management of the farm and sometimes leaving him unsu-
pervised for several days at a time. As was typical among slave own ers, Bacon 
believed he had a lways be en generous to h is slaves a nd had g iven t hem no 
cause for discontent.

At some point, however, Price grew unhappy with his life in bondage, 
proximity to Ohio having no doubt exposed him to the possibility of freedom. 
Along with two other slaves— his cousin Dinah, who also belonged to Bacon, 
and Frank, who lived on a neighboring farm— he plotted an escape. An oppor-
tunity arose in mid- January 1856, when Bacon took his family on a short trip to 
visit his wife’s father. Almost as soon as Bacon departed, John and Dinah stole 
two  horses from their master’s barn and rendezvoused with Frank. With Di-
nah riding double behind one of the men, they reached the Ohio River within 
a few hours. Although the river appeared frozen solid, it was impossible to be 
certain in the darkness. Th ey released their  horses and ventured onto the ice. 
Fortunately, the ice held and they  were able to reach the other side.
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Now on foot, the fugitives continued traveling north. Th rough either luck 
or prearrangement, they made contact with a family of abolitionists who pro-
vided them with food and shelter for the night, as well as directions to other 
safe  houses a long t he u nderground route to C anada. At s ome point Di nah 
decided to go her separate way. Nothing more is known of her; she presum-
ably either lived the rest of her life among the free black community in Ohio 
or she somehow found her way to Canada.

By late February or early March, John Price and Frank had settled in Ober-
lin, about forty miles southwest of Cleveland, apparently having abandoned 
any plans to reach Canada. Th e arrival of two more runaways would not have 
caused a stir anywhere in the Western Reserve, and it was even less unusual 
in Oberlin. Th e college had been founded on the principles of both coeduca-
tion and racial integration, and the village shared most of the school’s attri-
butes. Black and white citizens lived next door to one another, patronized one 
another’s businesses, worshipped in the same churches, and attended the same 
schools.

At the time Oberlin was probably the most fully integrated community in 
the United States, and it was therefore oft en the destination of choice for free 
blacks. Frederick Douglass sent his daughter Rosetta to study at Oberlin, as 
did t he benefactors of A nthony Burns. Ha rriet B eecher Stowe fi nanced the 
Oberlin e ducation of t he former slaves Ma ry a nd E mily E dmonson, whose 
freedom had been purchased following their spectacular failed escape attempt 
from Washington, D.C., on the schooner Pearl. Sarah Margru Kinson, one of 
the slaves freed by the U.S. Supreme Court in the Amistad decision, also at-
tended Oberlin before returning to West Africa as a schoolteacher.

Th e citizens of Oberlin also welcomed escaped slaves, oft en extending pub-
lic assistance to destitute fugitives, who  were cryptically referred to as “poor 
strangers” or “transient paupers” in the rec ords of the town’s expenditures. 
John Price was one such benefi ciary of Oberlin’s support, receiving $1.25 per 
week for his “board & keep” during times when he was unemployed. Th e pay-
ments to Price  were authorized by the town clerk, John Mercer Langston, who 
was himself a free black man. An attorney and a graduate of Oberlin College, 
Langston wa s one of t he fi rst b lack public offi  cials a nywhere i n t he United 
States.

Th roughout t he 1850s Ober lin e arned a r eputation a s “one o f t he most 
notorious r efuges o f fu gitive s laves i n th e N orth.” P roslavery D emo crats 
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scornfully referred to t he town’s residents as “Ober- litionists,” but students, 
faculty, and townsfolk accepted the would- be epithet with pride. Th e Oberlin 
Evangelist boasted that the town was “second only to Canada as an asylum for 
the hunted fugitives,” and while that was probably an exaggeration, it spoke 
volumes abo ut t he co mmunity’s co mmitment t o r acial eq uality a nd r e sis-
tance to the Fugitive Slave Act.

Th e h ighly v isible presence of so many black people had t he natural and 
unfortunate eἀ ect of drawing t he attention of Kentucky slave hunters. L ike 
slave c atchers e verywhere, t he K entuckians  were n ot a lways s crupulous t o 
distinguish between fugitives and free blacks, nor did the Fugitive Slave Act 
provide them any great incentive for care. Although Oberlin’s black residents 
 were certainly safer than those living closer to the Ohio River— where it was 
far easier simply to drag a c aptive back to Kentucky— they still lived in con-
stant fear of kidnapping. P
Th e theologians of Oberlin  were not millenarians, but they k new they  were 
living in remarkable t imes. Even i f the battle against slavery was not yet an 
apocalyptic st ruggle, it was certainly a b iblical confrontation between good 
and evil. In the years immediately preceding 1858, it must have seemed that 
the forces of slavery  were winning.

Th e near civil war in Kansas had seen proslavery forces sack the abolition-
ist town of Lawrence while federal troops declined to intervene. Massachu-
setts’s abolitionist S enator C harles Sumner wa s nearly be aten to de ath on 
the fl oor of the U.S. Senate by South Carolina congressman Preston Brooks, 
who was never prosecuted for the attack. Although the antislavery Republi-
can Party was or ga nized and made great strides in response to the excesses of 
the slave power, the proslavery Demo crat James Buchanan soundly defeated 
John Fremont in the 1856 presidential election. Th e Demo crats had r un on a 
platform that endorsed “pop u lar sovereignty”— meaning the spread of slavery 
into K ansas a nd o ther p reviously f ree ter ritories— while den ouncing t he 
“Black Republicans” for their presumed sympathy toward enslaved, free, and 
fugitive “Negroes.” Following his inauguration, Buchanan did not disappoint 
his southern allies. He urged Congress to admit Kansas as a slave state under 
the fraudulent Lecompton constitution, which declared that “the right of the 
own er of a slave . . .  is the same and as inviolable as the right of the own er of 
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any property what ever.” Although Congress narrowly defeated a resolution 
to admit Kansas as a slave state, border ruffi  ans from Missouri renewed their 
violent attacks, murdering fi ve free staters in May 1858.

Perhaps m ost o minously, i n Ma rch 1857 the U .S. S upreme C ourt had  
delivered its decision i n t he Dred Scott c ase, i n which Chief Justice Roger 
Taney a nnounced t hat n o b lack pers on co uld be a c itizen o f t he U nited 
States. Taney’s most infamous statement described blacks as “ beings of an 
inferior order, and altogether unfi t to associate with the white race, either in 
social or po liti cal relations, and so far inferior that they had no rights which 
the white man was bound to respect.” But the decision’s consequences  were 
in some ways broader and worse even than that. Taney’s Dred Scott opinion 
had d eclared t he M issouri C ompromise u nconstitutional on  t he g round 
that Congress lacked the authority to prohibit slavery in the federal territo-
ries. Th e Fift h Amendment, the chief justice held, guaranteed a slavehold-
er’s r ight to own human property, i ncluding t he r ight to t ravel a nd s ettle 
with his slaves in federal territories, and thus, even a duly elected territorial 
legislature could not enact laws prohibiting slavery. From that premise, Taney 
plausibly reasoned that Congress “could confer no power on any local gov-
ernment, established by its authority, to violate the provisions of the Con-
stitution,” which “distinctly and expressly” guaranteed the r ight “of prop-
erty in a slave.” (Justice Robert Grier, who had presided over the Christiana 
trial, concurred with Taney; Justice Benjamin Curtis of Boston, however, 
dissented.)

Abolitionists a nd F ree- Soilers e verywhere  were st aggered b y t he Dred 
Scott decision, which appeared to many as the continuation of a “decade- long 
trend” t oward t he na tionalization o f slavery. I f t he C onstitution protected 
slaveholding to the same extent as “property of any other description,” then 
perhaps even t he f ree states lacked t he authority to prohibit slavery within 
their borders. As Abraham Lincoln cautioned the following year in his “House 
Divided” speech, “We shall lie down pleasantly dreaming that the people of 
Missouri are on the verge of making their state free; and we sha ll awake to 
the reality, instead, that the Supreme Court has made Illinois a slave State.” 
Lincoln was dramatizing for po liti cal eἀ ect, but Taney’s proslavery opinion 
defi nitely “lent credence to the fear of many northerners that an aggressive 
slave po wer wa s de termined t o ex tend i ts pe culiar i nstitution . . .  into t he 
free states.” 
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By the summer of 1858 Oberliners had good reason to believe that slave 
power was indeed seeking to extend its reach deeply into the Western Reserve. 
Within just a few months there had be en repeated attempts to capture fugi-
tives in or near Oberlin.

In one instance, slave catchers t ried to seize a b lack woman and her t wo 
children about a mile from the college. Th e mother’s screams, however, alerted 
neighbors and caused the intruders to retreat. Undaunted, the slave catchers 
tried again a few days later, on the very night of Oberlin’s annual commence-
ment exercises. Th is t ime the response was even more forceful. Hearing the 
woman’s c ries, a ttendees at t he commencement s et oἀ  t he town’s fi re bells. 
Th e entire fi re company, including students and residents, then rushed to the 
black family’s home and chased away the slave hunters. Also that summer, fed-
eral Deputy Marshal Anson Dayton led a midnight raid on the Wagoner fam-
ily. Dayton’s eἀ orts fa iled ig nominiously, however, when M r. Wagoner met 
him at the door, shotgun in hand. Unwilling to risk their l ives, Dayton and 
his posse fl ed into the night.

An attorney by profession, Dayton had once been fairly pop u lar in Ober-
lin, having served for several years as town clerk and secretary of the board of 
education. In 1857, however, he had been replaced in both positions by John 
Mercer Langston, thus making him the fi rst white man in the United States to 
be ousted from offi  ce in favor of an African- American. Dayton did not take 
well to his d ismissal and he promptly changed his po liti cal a llegiance f rom 
Republican to Demo crat. He was rewarded for his defection with an appoint-
ment as deputy U.S. marshal, tasked by the Buchanan administration with 
enforcement of the Fugitive Slave Act. Still resentful over his loss of the clerk’s 
position t o L angston, D ayton a ccepted h is ne w re sponsibilities w ith s ome 
determination but l ittle suc cess. I n add ition t o t he Wagoner fi asco, he had 
also failed on a foray into nearby Painesville, where he had been driven away 
by an armed mob. By September 1858 Oberliners considered Dayton “persona 
non g rata, a s he was suspected of espionage on t he colored population a nd 
being in close touch with would- be captors.” 

Despite the many attempts, there had been no successful slave seizures in 
Oberlin or its environs, every raid having been thwarted by the fugitives and 
their white protectors. Nonetheless, there  were good reasons for the community 
to remain vigilant. Slave hunters  were clearly abroad in the Western Reserve, 
and Oberlin appeared to be their prime target. Augustus Chambers— a freed 
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slave wh o o wned a n Ober lin sm ithy— summed u p t he t own’s s entiment 
when he swore to resist any kidnapping, with arms if necessary. “As God as 
my judge,” he said, “t he ma n who t ries to take my l ife w ill lose h is own.” 
Chambers scoἀ ed at the possibility of a fair hearing under the Fugitive Slave 
Act. “When you pick up a negro worth $1,000 o r $2,000 , there is money to 
divide among all concerned. Th er e is nothing coming to anybody if you sent 
him free.”

Chambers ac curately de scribed t he m ercenary na ture o f sla ve c atching 
when he observed that “any white man who wants to make a few hundred dol-
lars can swear away my rights.” Th e business was quick, it was profi table, and 
it required very little in the way of capital or other resources. Any suffi  ciently 
bold and enterprising individual could set to work as a sla ve hunter, and in 
southern Oh io h e co uld co unt o n t he a ssistance o f f ederal ma rshals, U .S. 
commissioners, a nd much of t he local c itizenry. Th ings  were more  compli-
cated, however, in such places as Oberlin, where it was relatively easy to locate 
fugitives but r isky to capture them. And it would prove even harder st ill to 
carry a slave out of the Western Reserve.P
Everyone who saw Anderson Jennings immediately recognized him as a fi ne 
“specimen of a Kentucky Slave Catcher.” Tall, bearded, and powerfully built, 
he traveled well armed with a brace of revolvers and a bowie knife (which he 
proudly called his “Arkansas toothpick”). Jennings fi rst arrived in Oberlin in 
late A ugust 1858, o n t he t rail o f a n e scaped sla ve na med H enry. Th e slave 
hunter sought the assistance of Deputy Marshal Dayton, but the two of them 
 were unable to locate their quarry. Dayton did, however, provide Jennings 
with t he descriptions of several other k nown f ugitives, a nd t he Kentuckian 
believed he could identify one of them as John Price, the property of his neigh-
bor John Bacon. Jennings then sent a letter to Bacon, informing him that he 
had “discovered a nigger near Oberlin answering to the description of his run-
away, John,” and requesting written authority to capture Price.

Upon receiving Jennings’s letter, Bacon proceeded to t he Ma son C ounty 
court house to obtain the necessary papers from the county clerk, Robert Co-
chran. Because Cochran was not available, the deputy clerk drew up a power 
of attorney appointing Jennings as Bacon’s lawful agent “to capture and return 
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[the negro, John] now at large in the State of Ohio.” Th e document described 
the missing slave as “about twenty years old, about fi ve feet six or eight inches 
high, heavy set, copper colored, and will weigh about 140 or 150 pounds.” Aft er 
Bacon executed the document, the deputy clerk signed Cochran’s name and 
affi  xed the county seal. As Bacon was leaving the court house, Cochran sud-
denly returned to the building. Advised of the situation, Cochran asked Ba-
con t o r e- acknowledge h is sig nature. F or s ome r eason, h owever, C ochran 
himself never signed the power of attorney, but instead left  his deputy’s signa-
ture in place.

Once the documentation seemed complete, Bacon entrusted the power of 
attorney to another neighbor, Mason County slave catcher Richard Mitchell, 
with instructions to deliver it to Jennings in Ohio. Bacon gave Mitchell $50 
for expenses and promised him an additional $500 for the return of his prop-
erty. Th e two slave hunters rendezvoused in Oberlin on September 8, meet-
ing at a hotel owned by Chauncey Wack, one of the few proslavery Demo crats 
in town. Th e Kentuckians also conferred with Deputy Anson Dayton, seeking 
his pa rticipation i n t heir m ission. Da yton had n o q ualms abo ut c apturing 
Price, b ut h e de clined t o a ssist i n t he a rrest. Ha ving t wice r ecently be en 
threatened at gunpoint, the deputy had apparently lost much of his enthusi-
asm f or t racking f ugitives. I n l ieu o f h is a ssistance, Da yton r ecommended 
that the Kentuckians obtain a wa rrant from a f ugitive slave commissioner 
for the Southern District of Ohio, located in Columbus.

At fi rst Jennings probably balked at Dayton’s advice, as it involved consider-
able incon ve nience and expense. A commissioner’s warrant was unnecessary 
under the Fugitive Slave Act, which unambiguously permitted capture pursu-
ant solely to a “duly authorized” power of attorney, so long as it was “acknowl-
edged and certifi ed under the seal of some legal offi  cer or court” of any state. 
And even if a warrant was desirable as a backup mea sure, it would have been 
quicker and cheaper to seek it from the Northern District of Ohio in nearby 
Cleveland. Dayton, however, was familiar with conditions in Oberlin, and he 
realized that there was likely to be stiἀ  re sis tance to t he arrest of an a lleged 
fugitive. Th e slave hunters would need all the legal authority they could mus-
ter, even if the warrant and power of attorney  were technically redundant. And 
what ever t he con ve nience o f t raveling t o C leveland i nstead o f C olumbus, i t 
would be more than oἀ set by risk that they might be recognized and intercepted 
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by Cleveland’s many abolitionists. In the end, Jennings accepted Dayton’s 
counsel; he and Mitchell headed for the Southern District of Ohio.

Early on September 10, 1858, Jennings presented his power of attorney to 
acting U.S. Commissioner Sterne Chittenden, who held an impromptu hear-
ing that was devoted more to formality than to substance. Based on nothing 
more t han J ennings’s w ord, a nd w ithout q uestioning t he bo na fi des o f t he 
slave catcher’s documentation, Chittenden concluded that John was “a person 
held to labor in t he State of Kentucky [who] has escaped into a nd is now a 
fugitive slave . . .  in the State of Ohio.” Th e commissioner then issued a war-
rant authorizing any federal offi  cer to seize John and bring his “body before 
some United States C ommissioner, w ithin a nd for t he S outhern Di strict of 
Ohio.” Perhaps because he had n ever before issued a f ugitive warrant, Chit-
tenden inscribed a ha ndwritten “scroll” following his signature, rather than 
affi  x the court’s embossed seal.

Jennings still needed to enlist reinforcements before heading toward the 
Western Reserve. His fi rst recruit was federal Deputy Marshal Jacob Lowe, 
an experienced slave catcher with whom he had worked several times before. 
Lowe then suggested that they ask Samuel Davis, a part- time jailer and dep-
uty sheriἀ , to join the posse. Davis needed very little convincing, especially 
aft er Jennings oἀ ered the two offi  cers $50 apiece for their eἀ orts.

With their business in Columbus concluded, the four men returned that 
eve ning to Chauncey Wack’s hotel in Oberlin, there to plan the apprehen-
sion of John Price. Th ey now had p lenty of muscle, but t hey st ill lacked a 
local agent who could help them locate the fugitive without attracting too 
much attention. Wack suggested that Jennings might get the necessary help 
from General Lewis Boynton, a prosperous farmer who lived about two miles 
out o f t own (the m ilitary t itle wa s h onorary, be stowed f or s er vice i n t he 
state militia).

On Saturday, September 11, Jennings and Lowe paid an unannounced visit 
to the Boynton farm. As it happened, Boynton was away on an errand, so the 
ever- cautious Jennings told the farmer’s wife that he was interested in buying 
some dairy cows. Mrs. Boynton invited the two men to stay overnight so they 
could talk business with her husband the next morning. Jennings explained 
his mission to Boynton over breakfast on Sunday morning, but the old farmer 
was reluctant to participate in the slave- hunting plan. While the adults  were 
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still negotiating, Boyton’s thirteen- year- old son, Shakespeare, joined the con-
versation. Jennings was so impressed by Shakespeare’s energy and intelligence 
that h e r equested per mission t o ma ke “an a rrangement w ith t he G eneral’s 
little boy to come and get the nigger out of town.” Th e elder Boynton “made 
no objections” to his son’s employment as a slave catcher and so, for a promise 
of $20, young Shakespeare agreed to lure John Price to a place where he could 
be captured without interference.

On t he morning of Monday, S eptember 13, t he slave hunters made t heir 
move. Driving his father’s  horse and buggy, Shakespeare Boynton approached 
John Price at his home in Oberlin. As instructed by Jennings, Shakespeare 
oἀ ered Pr ice temporary work d igging potatoes on t he Boynton fa rm. Pr ice 
declined, however, because he had promised to help care for an injured friend. 
Th inking quickly, Shakespeare suggested that Price might still enjoy a short 
 ride in the country. “Well, John,” he said, “you’ve been cooped up there so 
long, the fresh air must feel good to you; and you may as well have a good  ride 
while y ou’re abo ut i t. I’ ll b ring y ou back a gain.” T rusting t he y oungster, 
Price accepted the wagon  ride, little expecting that he was being led into an 
ambush.

John Price and Shakespeare Boynton had traveled about a mile out of town 
when a buggy carry ing Lowe, Mitchell, and Davis overtook them. Th e three 
slave catchers surrounded Price, seizing him and forcing him out of the farm 
wagon. Price resisted momentarily, but Mitchell threatened him with a pistol 
and the fugitive realized he had no choice but to surrender. “I’ll go with you,” 
he said, seemingly resigned to his capture. Having completed his part of the 
job, Shakespeare Boynton headed back toward Oberlin so he could carry the 
news o f t he suc cessful m ission t o A nderson J ennings, wh o wa s wa iting a t 
Wack’s Hotel.

With John Price seated securely between them, the slave catchers turned 
their buggy toward t he nearby town of Wellington, where t hey p lanned to 
catch a late- aft ernoon train to Columbus. Deputy Lowe showed the commis-
sioner’s warrant to Price and informed him that he was being taken “back to 
his master.” Mitchell, who had known Price in Mason County, made a point 
of sha king ha nds w ith t he prisoner s o he could la ter te stify t hat Pr ice had 
recognized h im. Neither white ma n bothered to mention t he necessity of a 
hearing under the Fugitive Slave Act. Of course, there was little reason at that 
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point to talk of legalities. John Price had n o rights that the white men  were 
bound to respect, and t he hearing was going to be a m ere formality on t he 
way back to Kentucky. P
Mitchell, Lowe, and Davis  were probably congratulating t hemselves as t hey 
proceeded toward Wellington. Shortly aft er t hey reached the halfway point, 
perhaps fi ve miles and a little more than an hour’s  ride from Oberlin, they 
encountered a nother c arriage h eaded i n t he o pposite d irection. Re ckoning 
this to be his last chance at freedom, Price called out for help as the two wag-
ons passed each other. It was a tense moment, but the two men in the Oberlin- 
bound wagon seemed to have ignored Price’s cries.

It turned out, however, that one of those men was Ansel Lyman, an Oberlin 
student and militant abolitionist who had served with John Brown in Kansas. 
Lyman had n ot ig nored Pr ice at a ll; rather, he had r ealized t hat he would 
need reinforcements to cha llenge t hree a rmed slave hunters. I mmediately 
upon arriving i n Oberlin, Lyman raised t he a larm— a black ma n had be en 
kidnapped!— drawing dozens into the street. As word spread and the crowd 
grew larger, John Watson, a freed slave who ran a grocery store, was the fi rst 
man to set oἀ  for Wellington. Many others— both black and white, male and 
female— followed o n  horse back a nd i n wa gons. A mong t hem wa s S imeon 
Bushnell, a boo kstore clerk, who shouted, “Th ey have carried oἀ  one of our 
men in broad daylight.” “Th ey  can’t have him,” called others in response.

Hundreds of Oberliners set oἀ  to rescue John Price, even if they had to 
walk. Th e crowd was composed of students and faculty from the college, min-
isters, merchants, artisans, lawyers, laborers, and farmers. Th ere  were freed-
men and runaway slaves, heedless of the potential r isk to their own l iberty. 
Th e rescuers i ncluded radical black men such a s John C opeland a nd L ewis 
Sheridan Leary, who would later join John Brown at Harpers Ferry, but it also 
included many of Oberlin’s pacifi sts and missionaries.

Many of the men brought fi rearms, including Charles Langston, who tucked 
a pistol into his waistband. At age forty- one, Charles was twelve years older 
than his more famous younger brother, John Mercer Langston. Both Lang-
stons (as well as their older brother, Gideon) had be en born in Virginia, the 
sons of plantation own er R alph Quarles, a Re volutionary War veteran, a nd 
his f ormer sla ve, L ucy J ane L angston. Unlike t he g reat ma jority o f s exual 
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encounters between white men and black women in the slave South— which 
 were at best coercive and more accurately characterized as rape— the liaison 
between Ralph and Lucy was close and loving. Eventually their romantic rela-
tionship became “permanent a nd open,” a ma rriage in a ll but na me. Ralph 
Quarles raised his t hree mulatto sons as f ree persons, providing t hem w ith 
the “intellectual and manual training” necessary to manage his plantation and 
conduct t heir a ἀ airs. Q uarles a lso p rovided f or Gi deon, C harles, a nd John 
Mercer in his will, leaving his substantial estate to the “children of Lucy, a 
woman whom I have emancipated.” Presciently, Quarles arranged for his fam-
ily to relocate to Ohio in the event of his death, which occurred in the spring 
of 1834, only six months aft er the execution of his will, when John Mercer was 
four years old and Charles was sixteen.

Charles and John Mercer Langston both grew to adulthood in Ohio, keenly 
aware of their heritage as the children of a former slave and a Revolutionary 
soldier. A lthough he d id not achieve h is brother’s prominence, Charles was 
not without accomplishments of his own. Among the fi rst blacks to be edu-
cated at Oberlin, Charles worked primarily as a teacher and school principal, 
and occasionally as a j ournalist, while r ising to a posi tion of importance in 
Ohio’s nascent black civil rights movement. He was appointed executive sec-
retary and business agent of the Ohio State Anti- Slavery Society in 1853, and 
he served as an Ohio delegate to Frederick Douglass’s National Black Conven-
tion in Rochester later that year. Charles Langston also played a behind- the- 
scenes role in or ga niz ing both the Free Soil and Republican parties, frequently 
consulting a nd co rresponding w ith wh ite l eaders such a s J oshua Gi ddings 
and Salmon Chase. Nonetheless, Langston had few illusions about the future 
of black Americans in the electoral system or the likelihood of peaceful change, 
having praised t he “Christiana patriots” for t heir a rmed defense o f l iberty. 
Once, when touring the state on beha lf of Douglass’s newspaper, he was at-
tacked by white thugs in the small village of Marseilles, managing to escape 
only by sneaking out of his hotel in the middle of the night. Th us, it was not 
surprising t hat L angston would c arry a g un on h is m ission to rescue John 
Price.

Lowe, Mitchell, and Davis arrived with their captive in Wellington some-
time between noon and 1:00 p .m., completely unaware that they  were being 
pursued. A nderson J ennings m et t hem sh ortly a ft erward, ha ving depa rted 
Oberlin bef ore A nsel L yman had r aised t he a larm. Wi th m ore t han f our 
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hours to spare before the departure of the train to Columbus, the white men 
and t heir black prisoner repaired for a m eal to Wadsworth’s Hotel, located 
just a f ew blocks f rom the railroad station. Jennings and Price recognized 
each other, having been neighbors in Mason County, and the two men shook 
hands. Jennings would later testify that Price expressed happiness about the 
prospect of returning to Kentucky, but the bewildered fugitive obviously had 
little choice about his destination.

Th e town square was unusually crowded that day because a fi re earlier in 
the morning had drawn a large number of onlookers. Th us, the slave catchers 
did not immediately notice the growing crowd when, at about 2:00 p .m., the 
Oberlin rescuers began to reach Wellington. Th e fi rst rescuers did not know 
where to fi nd the slave hunters, so they simply gathered in the square, cheering 
as their numbers grew. Eventually Jennings and company realized what was 
going on. Th e shouts from the square had become loud and angry, and there 
was no mistaking the presence of black men with rifl es. With the route to 
the railroad station completely blocked, and the posse’s whereabouts sure to 
be exposed at any moment, Jennings turned to innkeeper Oliver Wadsworth 
for assistance.

Wadsworth’s Hotel was hardly a fortress, but the own er was a slavery sym-
pathizer wh o o rdered h is employees t o g uard t he entrances a nd st airways. 
Th ey moved John Pr ice to a n attic room, accessible only by a ladder , wh ile 
Jennings and Lowe tried to fi gure a way out of their predicament. Although 
Wadsworth’s guards might be able to keep the mob out of the hotel, there was 
no way to reach the railroad station without additional assistance.

Meanwhile, someone in the square discovered that the slave hunters  were 
at Wadsworth’s, and soon everyone was surging toward the hotel. Estimates 
of t he c rowd’s si ze va ried, b ut t here  were a t l east t hree h undred pe ople— 
perhaps as many as fi ve hundred, including both Oberliners and Wellington 
locals— more than enough to shut oἀ  every ex it f rom t he building. For t he 
time being, there was a standoἀ , as the men on each side considered their op-
tions under the law, and otherwise.

John Watson, the black storekeeper, had be en among the fi rst rescuers to 
reach Wellington. Watson did not know that Price had been captured pursu-
ant to legal documents and he almost certainly did not care. Along with the 
other Oberliners, he believed that the Fugitive Slave Act was invalid and that 
higher law rendered e very slave c atcher a c riminal. It wa s Watson’s idea to 
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obtain an arrest warrant for kidnapping, so he headed for Wellington’s town 
hall rather than join the growing crowd outside Wadsworth’s. Based on Wat-
son’s sworn statement that John Price was a “freeman,” Justice of the Peace Isaac 
Bennett issued a wa rrant and turned it over to Constable Barnabas Meacham 
for ser vice of pro cess. P
Th at was not the fi rst t ime Ohio abolitionists had a ttempted creative use of 
the criminal law as the means of foiling slave catchers. In January 1856— the 
same unusually f rigid winter in which John Price fl ed f rom Bacon’s farm— 
the Garner family had or ga nized its own extraordinary escape from slavery. 
Robert a nd Ma rgaret Garner had a pparently devised t he daring plan. Th ey  
stole a  horse a nd sled f rom C ol. A rchibald G aines, t heir ma ster on Maple-
wood Plantation, and used it to carry their four children, as well as Robert’s 
parents, to the bank of the frozen Ohio River near Covington, Kentucky. 
Abandoning the sled, they crossed the ice on foot to Cincinnati.

Unfortunately, Gaines discovered the theft  within hours, and he was soon 
on the trail of the missing slaves. A powerful and hot- tempered man, Gaines 
obtained a f ugitive slave warrant from Commissioner John Pendery in Cin-
cinnati a nd recruited several deputy federal ma rshals to h is side. Somehow 
Gaines managed to learn— probably from an informant— that the Garners 
 were hiding at the cabin of Margaret’s cousin Elijah Kite, a f ree black man. 
Aft er just “twelve hours as fugitives and perhaps only six or seven on free soil, 
the Garners found themselves surrounded by an armed posse.” Gaines called 
on the slaves to surrender and one of the deputies read out the warrant, but 
Robert Garner defi antly shouted back his refusal.

As a sma ll c rowd g athered, t he f ederal offi  cers de cided to “ force a n en -
trance” rather than continue the siege. Th e deputies began to break down the 
cabin’s front door, only to be met by gunfi re from Robert. Th e desperate slave 
succeeded in severely wounding one of the slave catchers before he was wres-
tled to the ground and subdued.

Robert was able to hold oἀ  t he posse for a f ew m inutes, a s Ma rgaret re-
treated with her children to a back room. Realizing that she had no chance of 
escape, and no doubt recognizing her abusive master, Margaret determined 
that she would not a llow her children to be r eturned to slavery. “Before my 
children shall be taken back to Kentucky,” she cried, “I will kill every one of 
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them.” Taking a knife, she slit the throat of her three- year- old daughter, Mary, 
nearly decapitating the child. Margaret then turned to her other children— 
sons a ges si x a nd four, a nd a n i nfant d aughter— but t he pos se had b y t hen 
fought their way into the cabin and the deputies restrained her.

News rapidly spread of the Garner family’s tragedy. All across the country, 
newspapers carried the story of the black mother who had murdered her daugh-
ter to save her from slavery. Many of the accounts  were freighted with sexual 
innuendo. Abo litionist L ucy S tone w rote about t he “ degradation [of] f emale 
slaves” and Margaret Garner’s steely resolve “not to give her little daughter to 
that l ife.” Other writers speculated— quite possibly accurately— that Gaines 
had been the father of some of Margaret’s children.

In fact, the col o nel had been emotionally devastated by Mary’s death— he 
was seen sobbing over the child’s corpse on the night of the raid— but that did 
not soft en his insistence on reclaiming his other property. Pursuing his rights 
under t he Fugitive Slave Act, Gaines dema nded a co mmissioner’s hearing 
so he could obtain the necessary certifi cates of removal for all of his slaves, 
Margaret included.

Lawyers rushed to Garner’s defense, including John Joliἀ e, the acknowl-
edged leader of Cincinnati’s antislavery bar. But even with the help of a mas-
ter advocate, there was little hope that Margaret could win her case. Th er e 
was no doubt t hat she was Gaines’s slave; her own ac tions had p roved as 
much. Th e Fugitive Slave Act did not allow her to take the stand on her own 
behalf, so she could not testify to her exploitation by Gaines or her reasons 
for wanting to spare her daughter similar “cruel treatment on the part of their 
master.” And in any event, the Act did not recognize any defenses. So long as 
Gaines’s papers  were in order, even the most sympathetic federal commis-
sioner would have little choice but to commit Margaret and her children to 
slavery in Kentucky.

Joliἀ e, however, had a strategy in mind. He claimed that Garner was liable 
to be indicted for Mary’s murder, which ought to subject her exclusively to the 
criminal law of Ohio. He then succeeded in obtaining a writ of habeas corpus 
from an Ohio probate judge, ordering that Garner be removed from federal 
custody and turned over to the Ohio courts. Joliἀ e bel ieved that a hom i cide 
conviction would send his client “to an Ohio penitentiary, safely out of [her] 
master’s reach.” She could then be pardoned by Republican Governor Salmon 
Chase, who had been elected the previous year on an antislavery ticket.
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As expected, the federal marshal refused to honor the habeas writ, which 
remained outstanding when Margaret’s fugitive slave hearing began in front 
of Commissioner John Pendery. Midway through the proceeding, therefore, 
Hamilton County Prosecutor Joseph Cox obtained a g rand jury indictment, 
offi  cially charging Margaret Garner with murder. Th e prosecutor was acting 
in co ncert w ith J oliἀ e, in the hope that an actual indictment and warrant 
might carry more weight than the earlier writ. “I felt it my duty,” said Cox, “to 
shield her as much as possible” from the fate of slavery.

Joliἀ e a rgued t hat t he st ate’s c riminal cha rges t ook p re ce dence o ver t he 
fugitive slave case, which, aft er all, was only a civil claim for property. Commis-
sioner Pendery, however, was unmoved. He refused even to receive a copy of 
the Hamilton County murder indictment before ruling on the rendition claim. 
Th e matter was strictly “a question of property” under the law of Kentucky, 
Pendery held, without addressing the pending criminal charges. He therefore 
ordered that Margaret Garner and her children should be “delivered into the 
custody and possession of the claimant, Archibald K. Gaines.”

Despite Oh io’s competing dema nd for c ustody of Ma rgaret G arner, U.S. 
Marshal Hiram Robinson acted immediately to enforce Commissioner Pend-
ery’s order. He and his deputies escorted the slaves to a ferry landing, where 
he personally delivered them to his counterpart from Kentucky. Th ere had been 
public calls for Governor Chase to intervene, with the state militia if neces-
sary, in order to defend Ohio’s sovereignty. But Chase had no appetite for con-
fl ict with the federal government, and he took no action. Th e ferry departed 
without incident, and Margaret Garner was soon back u nder the control of 
her master.

Having failed to enforce Ohio’s jurisdiction before Garner was taken from 
his state, Salmon Chase later attempted to obtain her extradition from Ken-
tucky. Chase’s belated eἀ orts  were thwarted, however, by the stalling tactics of 
Kentucky Governor Charles Morehead, who temporarily prevented t he ser-
vice of Chase’s writ of extradition. Th at delay allowed Archibald Gaines suf-
fi cient time to take Margaret Garner aboard a riverboat bound for Arkansas, 
well beyond the eἀ ective reach of Ohio’s legal pro cess. Abolitionists took Chase 
to task for his failure to act more decisively when he had the chance. Th eod ore 
Parker, who had long been Chase’s ally and friend, issued a st inging denun-
ciation of the governor’s refusal to use force. “It had been foolish to rely on an 
arrest warrant,” said Parker. Aft er all, the only law that “slave- hunters respect 
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is writ on the parchment of a drumhead.” Chase was so troubled by the criti-
cism that he never spoke publicly about the Garner case, even when he was 
confronted by a similar state- federal confl ict following the seizure of fugitive 
John Price. P
Constable Meacham was no doubt well aware of the Garner case when he at-
tempted to serve t he k idnapping warrant at Wadsworth’s Hotel. Th e offi  cer 
had no trouble reaching the room where John was held, where he announced 
that “he had a warrant for three men who had the negro.” He was sharply in-
terrupted by Jacob Lowe, however, who told the constable that “he had bet-
ter not be too fast.” Displaying the federal warrant, Deputy Lowe informed 
Meacham that the slave catchers had n o duty to obey the orders of an Ohio 
court. Lowe also threatened that Meacham himself would be l iable for dam-
ages under the Fugitive Slave Act “if the negro was lost.” Lowe’s warning was 
well taken: the Fugitive Slave Act did indeed prohibit “all molestation” of the 
slave c atchers “ by a ny pro cess i ssued by a ny court, judge, [or] ma gistrate,” 
and it also imposed a $1,000 fi ne upon any person “who shall knowingly and 
willingly obstruct, hinder, or prevent” the delivery of a fugitive to his master. 
With l ittle confi dence i n h is own authority, a nd w ithout a ny solid reason 
to believe the Ohio authorities would back him up, Meacham retreated from 
the hotel.

Meacham would hold on to the warrant for the rest of the aft ernoon, but he 
refused to serve it despite t he urging of Charles Langston and others. Con-
fused about the contradictory requirements of state and federal law, Meacham 
tried to obtain a written guarantee of indemnifi cation from several Welling-
ton lawyers— most of whom prudently turned him down.

Lowe had succeeded in intimidating Meacham, but the surrounding crowd 
had only grown more militant in the meantime. Anxious to avoid v iolence, 
Jennings and Lowe agreed to meet with a s eries of the rescuers’ representa-
tives in the hope that they could negotiate some sort of compromise. Th e slave 
catchers showed their documents to everyone who was willing to look at the 
papers, proposing at one point that a delegation of rescuers accompany them 
to Columbus to ensure that Price received a fair hearing. Nobody was willing 
to accept the oἀ er, however, and it is unlikely in any event that anyone could 
have persuaded the leaderless crowd to disperse.
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As t he K entuckians’ d ilemma w orsened, J ennings de cided t o a ppeal d i-
rectly to the crowd. Stepping out onto a h otel balcony, Jennings declared he 
wanted “no controversy with the people of Ohio.” Nonetheless, he said, “this 
boy i s m ine b y t he laws o f K entucky a nd t he United S tates.” J ennings had 
badly misjudged his listeners. His appeal to the laws of Kentucky only made 
the crowd angrier. “Th ere are no slaves in Ohio,” someone shouted back. “Th e 
boy is willing to go to Kentucky,” Jennings replied. Th at m ade t he c rowd 
angrier still, and they called for the slave to be brought to the balcony.

Surprisingly, Jennings complied, bringing Price out to speak for himself. 
Earlier, in the hotel attic, surrounded by four armed men, Price had attempted 
to placate his captors by agreeing to return to his master. Out on t he ba l-
cony, however, t he f rightened slave wa s more e vasive, s aying only t hat he 
“supposed” he would have to return because Jennings “had got the papers 
for him.”

Reacting to Price’s obvious equivocation, people in the crowd called for 
him to jump from the balcony, with one man shouting that “all hell” could 
not f orce t he c aptive t o K entucky a gainst h is w ill. B efore a nything m ore 
could ha ppen, h owever, J ohn C opeland st arted wa ving h is p istol a t J en-
nings. Copeland had few qualms about killing in the name of freedom— as 
he later proved at Harpers Ferry— although it was unlikely that he intended 
to fi re a sh ot at such cl ose quarters. But t he mere sight of an armed black 
man wa s enough to pa nic Jennings, who ha stily d ragged Pr ice back i nto 
the hotel.

Not every Oberliner was ready to use force. Charles Langston thought that 
a writ of habeas corpus— to be obtained from the county judge in nearby 
Elyria— might be more useful than Constable Meacham’s feeble warrant (which 
had been issued by a mere justice of the peace). As Langston criss crossed the 
square trying to borrow a  horse for the trip to Elyria, Lowe happened to see 
him f rom t he hotel w indow. L owe a nd L angston had k nown e ach other i n 
Columbus— where Langston had once worked— and the deputy believed that 
the schoolteacher “was a reasonable man.” Lowe sent for Langston, in a last- 
ditch eἀ ort to resolve the impasse. To his misfortune, Langston would be one 
of the last Oberliners to negotiate with the posse.

Th e d iscussion be tween L owe a nd L angston wa s cordial, t hough u npro-
ductive. Langston attempted to p ersuade t he deputy to r elease h is prisoner, 
pointing out t hat t he c rowd wa s “ bent upon a r escue at a ll ha zards.” L owe 
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countered by renewing t he oἀ er to have a committee of Oberliners escort 
him to Columbus. Acknowledging the apparent legitimacy of Lowe’s papers, 
Langston agreed to present the proposal to the crowd, although he assured 
the deputy marshal that the rescuers would have none of it. To emphasize his 
point, Langston spoke one last time to Lowe, saying either “We will have him 
anyhow,” or “Th ey  will have him anyhow.” Th e disputed pronoun would have 
great signifi cance later, when Langston was prosecuted for violating the Fugi-
tive Slave Act.

Not long a ft er Langston emerged empty- handed from the hotel, mem-
bers of the crowd decided that the time for talk had ended. Separate groups 
stormed the building from all sides, entering almost simultaneously through 
the front and back doors. Th e charge up the front steps was spearheaded by 
Ansel Lyman and Oberlin student William Lincoln. Th e assault on the back 
door was led by John Copeland and several other black men from Oberlin. 
Th e two groups of rescuers struggled past Wadsworth’s employees, making 
their way up an interior staircase until t hey reached t he door of t he attic 
redoubt. Th ey called on Jennings and Lowe to release Price, but the deputy 
marshal r efused. H e wa s pers onally r esponsible f or Pr ice’s c ustody, a nd 
he would not surrender his prisoner no matter how hopeless the situation 
appeared.

Taking advantage of a h ole in t he wa ll, L incoln managed to force open 
the attic door, knocking Jennings to the ground in the pro cess. Other rescu-
ers, including John Copeland, pushed through the doorway, causing confu-
sion a mong t he slave c atchers. R ichard Wi nsor, a n Ober lin t heology st u-
dent, grabbed Price by the arm and hurried him out into the hall. Winsor 
had waited more than four years for just that moment. In 1854 the young En-
glishman had been in the crowd that stood by as Anthony Burns was marched 
in chains to Boston Harbor for his rendition to Georgia. Winsor had silently 
vowed never to watch a nother black ma n del ivered to slavery, a nd he joy-
fully took the opportunity to make good on his pledge.

Th e r escuers c arried J ohn Pr ice o ut o f t he h otel, be aring t hem o n t heir 
shoulders into the public square. Th e crowd let out a cheer of victory as Price 
was thrown into the back of Simeon Bushnell’s wagon, which the bookstore 
clerk then furiously drove back to the safety of Oberlin.

John Pr ice would be h idden i n Ober lin for a f ew d ays a nd t hen spirited 
across Lake Erie to Canada, where he was able to live the rest of his life in 
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freedom. Although no word of him ever came back to Oberlin, John Mercer 
Langston would later remark confi dently that “John Price walks abroad in his 
freedom, or reposes u nder h is own v ine a nd fi g t ree w ith no one to molest 
him or make him afraid.”

For the rescuers, however, there would be another chapter in the story.
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b 13 B

THE SON BETRAYS AND THE FATHER INDICTS

J
ohn M ercer L angston had m issed t he r escue— he wa s o ut o f t own o n 
business that morning— but he arrived home just in time to greet “the 
returning hosts, shouting, si nging, rejoicing i n t he g lad results of t heir 

brave, defi ant, successful enterprise.” L ater t hat eve ning t here was a g rand 
rally in the Oberlin town square, featuring “speeches in denunciation of slav-
ery, the Fugitive Slave Law, slaveholders, and all those who sympathized with 
and would aid them.” John Mercer Langston, in a s elf- described attempt to 
make up for “what he had failed to accomplish in deeds on that eventful day,” 
delivered a “fi ery” speech condemning the “dark and frightful methods” of 
the slave hunters.

Th e c rowd a ppreciated John Mercer’s o ratory, but t hey  were a nxious t o 
hear f rom t he rescuers. “Charlie, C harlie, C harlie L angston,” t hey shouted, 
until the younger man called upon his older brother to speak. Charles Langs-
ton t hen described t he e vents, beg inning w ith h is own pa rley w ith Deputy 
Lowe in the attic of Wadsworth’s Hotel. According to one observer, Charles 
claimed t hat h e had r efused L owe’s r equest f or a ssistance a nd wa rned t he 
slave catcher against trying “to keep John, for they would have him anyway.” 
Th e rally continued until late at night, concluding with the community’s sol-
emn pledge that “no fugitive slave should ever be t aken from Oberlin and 
returned to his enslavement.”

Elsewhere the reaction to the rescue was hostile, especially in Washington, 
D.C. Th e Oberliners had p hysically intimidated a f ederal marshal, who was 
acting under the authority of a federal warrant, by making threats and bran-
dishing fi rearms. Although no one was seriously injured in the rescue— unlike 
the earlier events in Boston and Christiana— it had been a challenge that the 
proslavery Buchanan administration found impossible to abide. Elected in 
1856, Pennsylvanian James Buchanan was a classic doughface. As early as 1851 
he had st ated h is support for t he Fugitive Slave Act i n no u ncertain ter ms, 
writing to a fellow Demo crat that “the Fugitive Slave law must be sustained; 
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because I bel ieve i t i s r ight i n p rinciple & i n su staining i t w e su stain t he 
 Union.” Now, as president, he had the opportunity to act on his beliefs.

By m id- October a f ederal g rand jury had be en convened i n C leveland. 
Every member of the grand jury was a Democrat— and therefore presumably 
ill- disposed toward the radical abolitionists of Oberlin— even though north-
ern Ohio was overwhelmingly Republican and antislavery at the time. In an 
era when grand juries  were hand- chosen by the clerk of the court, it was far 
from surprising that a Buchanan appointee would select only fellow Demo-
crats in a highly politicized case. But even under those circumstances, it was 
shocking that one of the grand jurors was Lewis Boynton, who had colluded 
with t he slave hunters and had per mitted his son Sha kespeare to serve as a 
decoy in John Price’s capture. As John Mercer Langston put it, “Th e son be-
trays, and the father indicts!” 

Th e g rand j ury beg an h earing te stimony i n e arly N ovember, ha ving 
been provided with a list of witnesses by Anson Dayton and other inform-
ers. Th ere wa s n ever a ny r eal d oubt abo ut t he o utcome, a s Judge H iram 
Willson’s charge left  little or no room for leniency. Deriding the rescuers’ mo-
tives for violating the Fugitive Slave Act, the court belittled their “declared 
sense of conscientious duty.” Scoffi  ng at the very idea of higher law, the judge 
continued,

Th ere is, in fact, a sentiment prevalent in the community that ar-
rogates to human conduct a standard of right above, and in de pen-
dent of, human laws; and it makes the conscience of each individ-
ual i n s ociety t he te st o f h is o wn ac countability t o t he la ws o f 
the land.

While those who cherish this dogma claim and enjoy the pro-
tection of the law for their own lives and property, they are unwill-
ing that the law should be operative for the protection of the con-
stitutional rights of others.

Th e “dogma” of the higher law, cautioned Judge Willson, “is almost invariably 
characterized by intolerance and bigotry,” and it should “fi nd no place or fa-
vor in the Grand- Jury room.” Even those who opposed the Fugitive Slave Act 
 were bound to execute it, Willson said, as a condition of guaranteeing the pro-
tection o f property for a ll c itizens “whether residing north or s outh o f t he 
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Ohio River.” Th at was an advance warning to the eventual defendants, virtu-
ally daring them to assert a “higher law” defense at trial.P
Th e grand jury issued its predictable true bill on December 6, 1858, indicting 
thirty- seven men for v iolations of the Fugitive Slave Act. Twenty- fi ve of  t he 
defendants  were closely associated with Oberlin— either as students, faculty, 
residents, or graduates— and the remaining twelve  were from Wellington. Of 
the Oberlin defendants, twelve  were black men, including Charles Langston, 
John Copeland, John Watson, and t he Langstons’ brother- in- law Orindatus 
S. B. Wall. Th e white defendants included key fi gures i n t he rescue such a s 
Simeon Bushnell, Wi lliam Lincoln, Ansel Lyman, and R ichard Winsor, but 
three of the indictees had never even been present in Wellington. James Fitch, 
Henry Peck, a nd R alph Plumb, a ll leaders of t he Oberlin community,  were 
charged w ith “aiding and abetting” t he rescue, meaning only t hat t hey had 
encouraged others to resist the Fugitive Slave Act. Th e i nclusion o f F itch, 
Peck, and Plumb made it painfully obvious that the Buchanan administration 
was taking po liti cal aim at the abolitionist movement, hoping to use the mass 
prosecution as a means of suppressing re sis tance in the North and currying 
favor in the South.

Th e rescuers  were anything but intimidated. Th ey loudly rejoiced in their 
indictment, recognizing that it provided them with an unpre ce dented oppor-
tunity to publicize the struggle against slavery. On January 7, 1859, they held a 
“Felons’ Feast,” a g reat public ba nquet at wh ich t hey gathered to plan t heir 
strategy and declare the righ teousness of their cause. As reported in the anti-
slavery press, numerous speakers proclaimed their dedication to human free-
dom and their hatred for the Fugitive Slave Act. One speaker announced that 
the “detested law never could be enforced” in the Western Reserve, conclud-
ing that “no fi nes it can impose or chains it can bind upon us, will ever com-
mand our obedience to its unrigh teous behests.”

Many supportive letters  were read aloud, including one from John Brown 
Jr., wh o had s erved a s s econd i n co mmand t o h is fa ther i n K ansas. Th e 
Brown family had a de ep religious and institutional connection to Oberlin. 
Owen Brown— the father of John Brown Sr.— had been a trustee of the college, 
and John Brown Sr. himself had worked for a time as Oberlin’s agent and sur-
veyor. Th e younger Brown’s message was greeted with great applause, as he 
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articulated the higher law justifi cation that would soon be presented in Judge 
Willson’s court and that would, by the end of the year, become a rallying cry 
for the violent overthrow of slavery: “Step by step t he Slave Power is driving 
us on to take one or the other horn of the dilemma, either to be false to Hu-
manity or traitors to the Government.”

In the weeks that followed, supporters of the defendants held numerous 
public meetings for the purpose of generating both funds and sympathy. Th ese  
events  were well covered in the press, as the rescuers realized that publicity 
was t he g reatest counterweight to government power. Henry Peck w rote i n 
Th e Liberator that “the fi re which this outrage has kindled in Lorain [the Ohio 
county of both Oberlin and Wellington] will not go out till an eἀ ort has been 
made to teach these arbitrary and insolent offi  cials that freemen know what 
their rights are.”

As the spring trial date approached, the defendants retained four of Ohio’s 
most prominent attorneys, all of whom served pro bono. Lead counsel Rufus 
Spalding was a former speaker of the Ohio  House of Representatives, and he 
had also served on the state supreme court. Although nominally a Demo crat, 
Spalding had supported Republican Salmon Chase’s antislavery campaign for 
governor. Th e o ther def ense lawyers  were A lbert G allatin R iddle, a f ormer 
county prosecutor; Franklin Backus, also a former prosecutor and member of 
the Ohio legislature; and Seneca O. Griswold, the youn gest of the three, who 
was an Oberlin graduate.

It is impossible to know why John Mercer Langston did not join the de-
fense team. Many de cades later John Mercer would write in his memoir that 
he “would have taken part as one of [the] attorneys in the trial” but he had 
agreed with his brother that Charles “was the best qualifi ed man of his race” 
to speak in court. Th at convoluted explanation is highly questionable. Th er e 
was no reason t hat t wo black men could not add ress t he court a nd, i n a ny 
event, there was no guarantee ex ante that the judge would even allow Charles 
Langston— who was not a lawyer and who was prohibited from testifying by 
the interested party rule— to speak at trial. It is conceivable that some of the 
white defendants  were unwilling to be represented by a black man in front of 
an already hostile judge and jury. Or perhaps Charles Langston himself pre-
ferred other counsel; he would not have been the fi rst or last man to reject the 
help of an overachieving little brother. Alternatively, John Mercer may simply 
have been unsure of his own skills as an advocate, given that his practice was 
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mostly devoted to business accounts a nd collections. In a ny event, t he case 
went to trial without him, and John Mercer later expressed great satisfaction 
with the work of the “ learned attorneys” who did represent the rescuers. He 
complimented Spalding and company for demonstrating the “highest moral 
tone [and] the spirit of the deepest and broadest sentiments of right,” and he 
praised t he lawyers for t heir “t ouching d iction, a ppeal a nd el oquence [and 
their] captivating, attractive style and manner.”

Th e prosecutor was U.S. Attorney George Belden, a staunch Demo crat and 
resolute supporter of the Fugitive Slave Act. Belden sincerely believed that the 
rescuers  were guilty of treason— in keeping with Daniel Webster’s earlier for-
mulation of the crime— even though there was little pre ce dent for bringing 
a capital charge in a c ase where no one had be en seriously injured. Despite 
Belden’s view of the oἀ ense, a t reason prosecution was not approved by U.S. 
Attorney General Jeremiah Black . A ster n advocate of law a nd order, Black 
had no sympathy for fugitives or abolitionists, but he had been a justice of the 
Pennsylvania Supreme Court during the Christiana trial and he well under-
stood both the diffi  culty involved in proving treason and the pitfalls inherent 
in overcharging a case. When it came to enforcement of the Fugitive Slave 
Act, Black was unyielding. He instructed Belden to prosecute the rescuers to 
the fullest extent of that law, and he authorized the U.S. attorney to engage 
another lawyer as associate counsel. Belden retained George Bliss, a former 
judge and Demo cratic congressman, to assist him at trial.

On March 8, 1859, Belden and Spalding met to resolve pretrial issues and 
begin selecting a jury. Belden was determined to try the rescuers individually 
rather than as a group, a decision the prosecutor would eventually regret. At 
the time, however, the strategy seemed reasonable enough. Th e events at Wel-
lington had been chaotic, and it had not yet become clear how each of the in-
dividual rescuers had pa rticipated (if at a ll). By b ringing his strongest cases 
fi rst, Belden could cla rify t he issues a nd t he specifi c details of t he crime. It 
also seems likely that he intended to separate the Oberlin defendants (whom 
he despised) f rom the Wellington defendants (who could plausibly cla im to 
have been bystanders). Belden informed Spalding that Simeon Bushnell— the 
accused g etaway d river— would be t ried fi rst, w ith t he o thers f ollowing a s 
their names appeared on the indictment.

Th e two attorneys next turned to jury selection for the fi rst trial. Th e venire 
consisted o f f orty m en— again ha nd- chosen b y t he B uchanan- appointed 
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court clerk— none of whom  were from Lorain County. Although the panel 
included ten Republicans, each side was allowed twelve strikes, which Belden 
promptly used to reduce the venire to twenty- eight proslavery Demo crats. 
Spalding then exercised the twelve defense strikes, leaving a poo l of sixteen, 
from which the eventual jurors would be chosen at the opening of trial. Th e 
fi nal s election w ould n ot r eally ma tter, a s i t wa s cl ear t hat t he def endant 
would have no sympathizers on this jury.P
Belden had good reasons to begin the prosecution with Bushnell. Numerous 
witnesses co uld te stify t o t he boo kstore cl erk’s pa rticipation i n t he r escue, 
and it appeared that the defendant had no valid defense. Every prosecutor al-
ways wants to start strong, and Bushnell seemed like the easiest target for a 
certain conviction.

Th e defense attorneys also had ambitious goals for the Oberlin cases. In ad-
dition to representing their clients, they hoped to use the courtroom as a po-
liti cal platform to expose the iniquity of slavery itself. If possible, they planned 
to call upon both the judge and jury to follow the higher law, without regard to 
the demands of the Fugitive Slave Act.

Th e defense lawyers in the Hanway and Burns cases had shied away from 
such overtly po liti cal tactics. Th addeus Stevens had conceded the legitimacy 
of slave hunting, and Richard Henry Dana had strained to fi t his moral argu-
ments into the uncomfortable confi nes of the Fugitive Slave Act while simul-
taneously distancing himself from rescue attempts. But much had changed in 
the ensuing years. Public opposition to the extension of slavery had matured 
from a moral and religious sentiment into a f ull- fl edged po liti cal movement 
under t he l eadership o f t he Rep ublican P arty. Th e pa rty’s m ost p rominent 
national fi gure, Senator William Seward of New York, had declared only a few 
weeks aft er the Oberlin rescue that the nation was in the midst of an “irrepress-
ible confl ict” between slavery and freedom. It was Seward who had a lso— in 
1850— fi rst announced that there was a “higher law than the Constitution.” It 
was therefore a r elatively small step f or Republican lawyers in the spring of 
1859 to conclude that there was also an irrepressible confl ict between higher 
law and enforcement of the Fugitive Slave Act.

As a theological ideal there was nothing novel about preferring the law of 
God to the law of man, but the Oberlin rescue lawyers wanted to assert the 



f u g i t i ve  ju s t i c e

254

same principle as a legal defense. Th at was a new and untested strategy. Histo-
rian and Oberlin native William Cochran, who had been ten years old at the 
time of the rescue, would later criticize the defense lawyers for placing their 
po liti cal aspirations ahead of their clients’ interests. Although it is true that 
two of the four attorneys  were later elected to Congress as Republicans, there 
is every reason to believe that Bushnell and the other defendants  were them-
selves strongly committed to the higher law defense.

Simeon Bushnell’s trial began on the morning of April 5, 1859, in Cleveland’s 
new Cuyahoga County court house, where quarters  were also provided to the 
U.S. District Court. It was an unusually cold spring day, with occasional light 
snow and a per sis tent chill in the air. Th e building, only recently completed, still 
lacked stoves for heat, and even some necessary furniture. But the federal pros-
ecutors had a h uge stake in t he t rial, a nd t hey  were determined to press for-
ward, no matter how uncomfortable or incon ve nient the facilities.

Th e courtroom was crowded to capacity. In addition to Bushnell and the 
four defense attorneys, nineteen of the other defendants a lso attended the 
trial. Although they had be en released on their own recognizance and  were 
not required to be in court, Bushnell’s Oberlin colleagues  were determined to 
show t heir support for t heir codefendant a nd t heir d isdain for t he govern-
ment’s case. Th e Wellington defendants, however,  were mainly conspicuous 
by their absence. Belden had excused their attendance, and most of them took 
advantage of the opportunity to remain at home.

Friends and supporters of the defendants fi lled the spectators’ gallery, while 
journalists from dozens of newspapers and magazines competed for front- row 
seats. Th e correspondent for the staunchly Republican New York Tribune was 
John K agi, one o f John B rown’s ch ief l ieutenants. K agi h imself had pa rtici-
pated i n a sla ve r escue i n De cember 1858, wh en B rown’s m en c rossed f rom 
Kansas into Missouri on a r aid that f reed eleven slaves, while k illing a sla ve 
own er who attempted to defend his “property.” When he was not reporting on 
the trial, Kagi used his visit to Cleveland to raise funds and recruit troops for 
Brown’s coming attack on Virginia.

Belden and Bliss sat alone at the prosecution table. Th ey would eventually 
call nineteen men to testify against Bushnell, but the witnesses  were seques-
tered in an adjoining room during most of the proceedings.

Th e fi rst order of business was the fi nal selection of jurors. Th e clerk read 
out the names of the fi rst twelve men on the list. Only one of the twelve jurors 
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was from the Western Reserve, the other eleven coming from more conserva-
tive towns a nd v illages el sewhere i n northern Oh io. Th e Oberlin Evangelist 
sarcastically called the panel’s composition a “po liti cal singularity,” given that 
Cleveland was by far the largest population center in the court’s district. Judge 
Willson allowed Spalding to ask each juror whether he had “formed any opin-
ion of the guilt or innocence of the accused,” and each man duly denied any 
biases or partiality. Spalding had no further strikes at his disposal and he was 
compelled to accept a jury consisting entirely of “Taney Demo crats” (as one 
newspaper described t hem). With t hat ac complished, t he court adjourned 
for the morning.

Th e aft ernoon s ession beg an w ith t he p rosecution’s o pening st atement. 
George Belden read at length from the indictment, informing the jury that the 
“negro slave called John,” the property of John Bacon, had been a person “held 
to ser vice and labor in the state of Kentucky” who had escaped into Ohio. “An-
derson Jennings,” the indictment continued, “duly authorized for that purpose 
by power of attorney . . .  did pursue a nd reclaim t he said negro slave.” Th e 
jurors co uld n ot ha ve n oticed t hat t he i ndictment— and t herefore B elden’s 
opening statement— made absolutely no mention of the fugitive slave warrant 
that Jennings had obtained from Commissioner Chittenden in Columbus. Th at  
glaring omission did not escape Spalding’s notice, however, and defense coun-
sel would make much of the disparity during the trial.

Belden h imself u nderstood t hat t he wa rrant wa s t he w eakest l ink i n h is 
case. Following Anson Dayton’s sly advice, Jennings had obtained the warrant 
in Columbus, rather than Cleveland, but the ploy had been more devious than 
eἀ ective. C ommissioner C hittenden— who wa s n ew o n t he j ob— apparently 
had not realized that the fugitive would be apprehended in Oberlin, which lay 
in the Northern District of Ohio and therefore outside the geographic juris-
diction of his court. By t he time the indictment was drawn, however, Belden 
had identifi ed the potential defect in the warrant. Th e prosecutor feared that 
such a te chnicality could be u sed to argue that the warrant had be en wholly 
invalid— and that John Price had never been legally in the custody of Deputy 
Lowe— thus undermining the charge that the rescuers had violated federal law.

In his opening statement, Belden therefore attempted to cure the discrep-
ancy by asserting that Lowe had only been “lawfully assisting” Anderson Jen-
nings, who was operating under the authority of the clearly va lid Kentucky 
power of a ttorney. Th e ex tremely fi ne point must have sailed far over the 
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jurors’ heads, but it would become a ma tter of great contention in t he days 
that followed.

Belden next turned to the details of Bushnell’s involvement. Still reading 
from the indictment, the prosecutor asserted that the defendant, “with force 
of arms, u nlawfully, k nowingly, a nd w illingly . . .  did r escue t he s aid n egro 
slave . . .  well knowing that the said negro slave called John, was then and there 
a fugitive person held to ser vice and labor.”

Finally t he p rosecutor add ressed t he j ury i n h is o wn w ords. H e s aid h e 
would prove that Price had been rescued “not only to the great detriment of 
his own er,” but even “against the earnest wishes of the negro himself, who ex-
pressed himself anxious to return to the ser vice of his master.” Perhaps Belden 
actually believed the great lie that slaves  were happy in bondage, or perhaps 
he only hoped t he jury would fi nd it easier to convict t he defendant i f t hey 
believed that Bushnell had violated Price’s wishes as well as Bacon’s rights. In 
either event, the prosecutor went on to paint Bushnell as one of the ringlead-
ers of the crime. Th e defendant, he alleged, had been instrumental in stirring 
up “a great deal of excitement in the town of Oberlin” prior to the rescue. He 
had called “for volunteers to go to Wellington [but] rejected some, saying that 
he wanted men not boys, as there would most likely be a fi ght.” Th at  accusa-
tion would have drawn a laugh from anyone who glanced at the defense table. 
Bushnell was short, slight, and quite youthful in appearance. He looked much 
more l ike a boo kseller t han a fi ghter, a nd nothing at a ll l ike s omeone who 
would plausibly reject volunteers for insuffi  cient masculinity.

Following B elden, def ense lawyer R ufus S palding o pened b riefl y o n B ush-
nell’s behalf. Without addressing the actual evidence, Spalding argued that the 
prosecution was barred because a higher law rendered slavery a nullity. He con-
ceded that a black man had been captured and subsequently rescued, and he did 
not explicitly deny that Simeon Bushnell had played a part. But, he continued,

by no law, human or divine, did the negro rescued owe ser vice to 
any ma n l iving; t hat h is a rrest was k idnapping, procured by t he 
use of the most scandalous and fraudulent deceit, and that whether 
the defendant aided to rescue him or not, he was amenable to no 
criminal statute whatsoever.

Spalding a nd h is co lleagues w ould a lso r aise a co nventional def ense, 
challenging many of the specifi cs of the prosecution case. In fact, the defense 
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lawyers ba rely a lluded to t he h igher law t heme for t he fi rst fi ve days of the 
trial. But of course, they  were operating in uncharted territory, and it proved 
far easier to plan their radical case than to present it.P
Th e fi rst prosecution w itness wa s John Bacon. Even t hough he wa s t he a g-
grieved slave own er, Bacon was not a formal party to the criminal prosecution 
and thus the interested party rule did not prohibit him from testifying. Bacon 
swore that he owned John Price—“bone and fl esh”— but the slave had run oἀ  
without consent. To retrieve his property, Bacon had executed and delivered 
to A nderson J ennings a po wer o f a ttorney t hat de scribed Pr ice a s “ about 
twenty years o ld, about fi ve feet si x or eig ht i nches h igh, heavy s et, copper 
colored, and [weighing] about 140 o r 150 po unds.” Price had n ever been re-
turned to Bacon, his lawful own er.

Franklin Backus conducted a l ong cross- examination of Bacon, attempt-
ing to expose a fl aw in his claim of own ership. Bacon, however, was unshak-
able in his account. “Th e boy’s mother was held by my father as a slave from 
my ea rliest r ecollection,” Baco n test ifi ed, a nd i n fac t, h e had be en p resent 
when Price was born. Only at the very end of the cross- examination did Backus 
obtain any useful information.

“What was the arrangement between you and Jennings?” he asked. “What 
was you to give him if he got John back for you?”

Th e p rosecution ob jected, f earing t hat J ennings’s fi nancial incentives 
would provide evidence of bias. Th e court, however, directed the witness to 
answer.

“If he brought him back,” replied Bacon, “he was to have one half of what 
the nigger would sell for.”

Th ere was nothing unusual about paying a commission to a slave catcher. 
But Baco n’s ad mission— that Pr ice wa s t o be s old f ollowing h is c apture— 
undermined Belden’s earlier claim that the rescuers had prevented the happy 
reunion of own er and slave.

Th e next witness was Robert Cochran, the clerk of court in Mason County, 
Kentucky. Cochran did not k now “t he negro, John,” and had n o informa-
tion abo ut t he e scape, b ut h e wa s ab le t o i dentify t he offi  cial s eal on the 
power o f a ttorney t hat had a uthorized J ennings t o s eize t he r unaway. 
 Cochran ex plained a d iscrepancy i n t he document— the papers had be en 
drawn up and signed by his deputy— but assured the court that the offi  cial 
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ac know ledg ment w as i n o rder. Th e power of attorney was admitted in evi-
dence without cross- examination.

Th e fi rst two witnesses established that a certain slave named John had es-
caped from Kentucky, but they could not provide a l ink between the wanted 
slave and the man who had been rescued in Wellington. Th at would require 
an eyewitness.

Th e prosecution then moved on to the heart of the case. Anderson Jen-
nings testifi ed t hat he had “ known John t wo or t hree years before he r an 
away.” Without prompting, Jennings added that he had taken custody of Price 
“at Wellington.”

“Did h e r ecognize y ou?” a sked B elden, k nowing t hat J ohn’s ad mission 
would establish that the captive was indeed the runaway named in the power 
of attorney.

Backus jumped to h is feet, objecting sarcastically t hat t he words “of t his 
piece of property, this chattel, this thing” could not be ad mitted as evidence 
against the defendant. “Th e recognition of his master’s agent by this chattel,” 
he continued, “was no more than the recognition a d og might ma ke by the 
wagging of his tail.”

Belden shot back that the slave’s own words  were competent “for the pur-
pose of identifying this piece of property.”

Th at was just t he response Backus wa nted. Th e purpose of t he objection 
had not been to belittle Price by comparing him to a d og, but rather to em-
phasize the moral incongruity inherent in slavery. Th e government had r ec-
ognized the fugitive’s humanity by oἀ ering his statement as evidence, even as 
it denied his humanity by making him a slave. Th e irony was inescapable, and 
it was only accentuated by Belden’s stiἀ  reply. Backus expected that the evi-
dence would nonetheless be a llowed, t hus ma king t he la rger po liti cal point 
that Price was a human being and therefore entitled to human rights. Judge 
Willson, however, did not take the bait, sustaining the defense objection with-
out comment.

Jennings then described the events of the rescue in considerable detail, 
including the retreat with his prisoner to the attic room at Wadsworth’s, the 
negotiations with Constable Meacham and others, and his brief foray onto 
the balcony where Price addressed the crowd. “Purty soon they come up the 
stairway and begun to pry at the door,” he said. Th e spectators laughed rudely 
at his country drawl, which was so thick that it was transcribed phonetically 
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in the record. “Th en the next I know’d I got a punch on the side o’ my head, 
which went through my hat, and knocked me over.” Aft er Jennings’s “wounded 
hat” was admitted in evidence, he fi nished his story:

Th e next I see of the nigger he was a paddlin’ downstairs over the 
heads of the crowd, as it seemed to me. Th en I went to the window, 
and saw ’em puttin’ him into a wagon that stood in the middle of 
the square. . . .  Have never seen John since.

Jennings could not identify the driver of the wagon. He closed his direct tes-
timony with the complaint that there had been “twenty niggers in the crowd.”

Th e cross- examination was conducted by Backus, who mocked Jennings 
by i mitating h is back woods ac cent. Back us spent s everal hours a sking Jen-
nings t o r ecount t he e vents su rrounding Pr ice’s c apture a nd r escue, i n t he 
hope that the slave hunter would stumble or contradict the other witnesses. 
Th e fi rst co ntradiction c ame q uickly, a s J ennings fl atly d enied t hat he  h ad 
ever “made any arrangement with Bacon about pay for ketchin’ the nigger.” 
Far from “havin’ one half of what the nigger would sell for,” Jennings insisted 
that he had undertaken the mission “out of pure neighborly regard.”

Backus next tried to shake the witness’s identifi cation of the fugitive. Ba-
con’s power of attorney had de scribed the runaway as “copper colored,” but 
other witnesses would testify that John Price of Oberlin had be en decidedly 
black. Had t he slave hunter c aptured t he w rong ma n? Jennings had a n ex-
tended answer:

We have diἀ erent names for diἀ erent colored niggers at the South. 
Some we call black, some yellow, and some copper- colored. Yellow 
is pa rt wh ite a nd pa rt b lack b lood, u sually abo ut ha lf- and- half. 
Copper color is between black and light mulatto. Black is black— 
pure African. Some would call John copper color, but I should call 
him black. Have seen blacker niggers than him.

Th ere was at least some ambiguity in Jennings’s description of his prisoner, 
so prosecutor Belden attempted to repair the damage on redirect examination 
by asking for yet another description. “John was a f ull blooded negro, not a 
drop o f wh ite b lood i n h im,” t he w itness co nfi dently re plied. B elden h ad 
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worse luck, however, when he t ried t o cl ear up t he i nconsistency over Jen-
nings’s expected payment. “Th ere was no arrangement between me and Ba-
con about compensating me for fetching the nigger back,” Jennings insisted.

Jennings wa s f ollowed t o t he st and b y n umerous add itional w itnesses 
who underscored the most important details of the prosecution case. Richard 
Mitchell, J ennings’s sla ve- hunting pa rtner f rom K entucky, te stifi ed t hat h e 
had shown the power of attorney to the crowd in front of Wadsworth’s, which 
presumably included Simeon Bushnell. Norris Wood, an Oberliner but not a 
rescuer, described John Price’s appearance on the balcony. According to Wood, 
Price told t he c rowd t hat t he Kentuckians “ had t he papers, a nd he s ’posed 
he’d have to go.”

Jacob Wheeler, the postmaster of a n earby town, had g one to Wellington 
that day “to see about t he fi re.” Perhaps because of h is offi  cial position and 
seeming neutrality, he had been allowed into the attic room where John Price 
was held prisoner, and he stayed there for almost the entire aft ernoon. Wheeler 
confi rmed t hat Deputy Ma rshal L owe had sh own t he power of a ttorney to 
eight or ten m en, including Charles Langston and Constable Meacham, in 
the various deputations t hat attempted to negotiate Pr ice’s release. W heeler 
himself had questioned Price— he described it as “catechizing” the fugitive— in 
detail. When Wheeler began to describe the conversation, however, the de-
fense again objected “to testimony as to what this piece of property said.” Th is  
time the court overruled the objection, again without explanation.

According to Wheeler, Price admitted that he was the property of “a man 
by the name of Bacon” in Kentucky. Wheeler questioned whether Price had 
ever been mistreated by his master, to which the slave “hesitated and appeared 
to hang back, as if he thought he was abused sometimes.” Wheeler persisted, 
pointing out that it was necessary for “white folks to correct their own chil-
dren, sometimes for t heir own good.” Pr ice compliantly agreed t hat he had 
not been treated more harshly “than some white folks punish their children,” 
adding for good mea sure that “he had st arted to go back t o Kentucky once; 
got so far as Columbus, and the folks from Oberlin overtook him and brought 
him back .” Th e audience laughed out loud at W heeler’s g ullibility. Th e far- 
fetched story was obviously a frightened slave’s attempt to soft en his punish-
ment, but the witness appeared to have taken it seriously.

Most i mportant, t he p rosecution p roduced a ha lf d ozen w itnesses wh o 
testifi ed to Simeon Bushnell’s direct involvement in the rescue. Seth Bar-
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tholomew, an Oberlin ne’er- do- well and petty criminal, testifi ed to the “ex-
citement” i n t own f ollowing A nsel L yman’s r eport o f t he k idnapping. H e 
claimed to have seen the defendant conversing with James Fitch, Henry Peck, 
and Ralph Plumb, one of whom told Bushnell to “go out and get ’em ready.” 
Shortly a ft erward, Ba rtholomew s aw B ushnell d riving a wa gon h eaded f or 
Wellington, accompanied by t he black ma n Or indatus S . B. Wall, who was 
holding a rifl e. According to Bartholomew, Bushnell told an unarmed student 
to get out of the wagon because “he had no business in there.”

Artemas Ha lbert backe d u p m ost o f Ba rtholomew’s ac count, te stifying 
that h e had o verheard B ushnell a nd Wall a greeing t o ob tain a g un bef ore 
driving to Wellington. Halbert had also gone to Wellington himself, where he 
saw Bushnell sitting in a buggy. He asked the defendant “if that was the buggy 
which was to carry the nigger oἀ , and [Bushnell] said, ‘it was.’ ” A few minutes 
later Halbert saw Price “put into the wagon,” which started oἀ  toward Oberlin 
with Bushnell driving. Halbert was followed by Bela Farr, who testifi ed that 
the defendant had bragged about his exploits the following day. “If taking him 
and bringing him from Wellington is a crime,” said Bushnell to Farr, “I sup-
pose I am guilty.”

Belden and Bliss presented nineteen witnesses over the course of fi ve court 
days, but t hey d id not c all Jacob L owe to t he st and. Th e C olumbus deputy 
marshal knew more about the sequence of events than any other person: he 
had d ragged J ohn Pr ice a t g unpoint f rom Sha kespeare B oynton’s wa gon, 
driven the fugitive to Wellington, and helped barricade the prisoner at Wad-
sworth’s Hotel. Lowe had be en present during a ll of the fa iled negotiations, 
and he had struggled with the rescuers who freed the slave. Several witnesses 
described Lowe’s display of the warrant and his promise to ensure a fair hear-
ing for John, but the deputy himself never testifi ed.

Th e p rosecutors had ob viously made a t actical de cision t o sh ield L owe 
from cross- examination, fearing that he would be severely questioned about 
the alleged fl aws in the federal warrant. A vigorous cross- examination of Lowe 
might have suggested that Price had indeed been seized from Boynton’s wagon 
without valid authority. Belden took the position that Lowe had a lways been 
acting as Jennings’s lawful assistant, but he prudently chose to avoid exposing 
the deputy to questioning on the issue.

Th e fi nal prosecution witness was Oberlin tavern own er Chauncey Wack. 
A slavery sympathizer and confi dant of Anderson Jennings, Wack had followed 
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the rescuers to Wellington strictly out of curiosity. He testifi ed that the crowd 
outside Wadsworth’s had be en r epeatedly a ssured t hat t he pa pers f or John 
Price  were lawful. Someone in the crowd had shouted that they “didn’t care 
for papers” and that “they’d have [Price] anyhow.” Others said “they’d tear 
the  house down” because they  were “Higher Law men.”

Only at the very end of the testimony— with Wack’s taunting reference to 
the higher law— had Belden and Bliss allowed their case to stray into politics. 
It was not that they had a ny reservations about politicizing the prosecution, 
but only that they saw no reason to muddy the otherwise uncomplicated case 
against Bushnell. In eἀ ect, the prosecution was saving its po liti cal fi re for a 
bigger prize.

Facing overwhelming evidence of Bushnell’s involvement in the rescue, the 
defense lawyers had done the best they could on cross- examination. Th ey  raised 
jurisdictional issues: had t he power of attorney been properly displayed? Th ey 
raised e videntiary i ssues:  were t he f ugitive’s ad missions voluntary a nd reli-
able? Th ey raised the question of identifi cation: was John Price black or copper 
colored? Th ey missed no opportunity to show that many of the witnesses had 
never seen Bushnell in Wellington. Th ey made Seth Bartholomew admit that he 
had once stolen “half a cheese,” and they accused Anderson Jennings of paying 
his ba r t ab w ith a co unterfeit $10 b ill. Th e c ross- examiners cha llenged e very 
aspect of the prosecution case, but they evidently found no occasion to pursue 
Spalding’s opening theme— that the higher law precluded a co nviction— even 
when openly goaded by the oleaginous Chauncey Wack. Th ey  would become 
increasingly more assertive, however, once the defense began its case in chief.P
Th ere was a murmur of surprise in the courtroom when Lewis Boynton took 
the stand as the fi rst witness for the defense. Th e “General,” aft er all, had con-
nived w ith J ennings a nd L owe o ver t he c apture o f J ohn Pr ice, a nd h e had 
served on the grand jury that indicted Bushnell and the other defendants. Th e 
apparent purpose of calling Boynton was to emphasize the slave catchers’ de-
vious t actics, i mplying t hat t here had be en s omething u nderhanded abo ut 
their pursuit of the fugitive. If their papers  were in order, why did they have to 
use a child to lure their victim out of town?

It was risky to begin with such an openly hostile witness, and Lewis Boyn-
ton was uncooperative right from the start. He sarcastically volunteered that 
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he should “not be driven out of the Court  House if I say I [was] a delegate to a 
Demo cratic convention.”

“Not out of this Court  House, certainly,” came Albert Riddle’s quick retort. 
Th at was the last point the defense would score with their opening witness. 
Riddle began to ask Boynton about his meeting with Jennings and Lowe, but 
Judge Willson sustained a prosecution objection and the witness was excused 
from the stand.

Th e defense lawyers got better answers from Shakespeare Boynton, whom 
they called next. Th e teenager proved to be appallingly callous, treating the trial 
like a v ulgar joke. “Expect I a m a s on of last witness,” he said, “but it’s hard 
telling now- a-days.” Shakespeare explained his role as a decoy, lying to John 
and leading t he u nsuspecting black ma n into a n a mbush. He was proud to 
have received $20 for his work and he regretted only that he had not been able 
to earn even more by catching other slaves. Abolitionists  were outraged at the 
very idea of employing a child in such a scheme of betrayal. Perhaps the jurors 
 were a lso as shocked as defense counsel hoped. Th e court, however, ruled 
that the circumstances of the initial arrest  were “utterly immaterial” to the 
charge against Bushnell, and the prosecutors therefore did not bother to cross- 
examine young Boynton.

Th e def ense t hen c alled t hree o f B ushnell’s codef endants— Henry P eck, 
Ralph Plumb, and James Fitch— who had been derided in the proslavery press 
as the “saints of Oberlin.” Of all the defendants, Peck, Plumb, and Fitch  were 
the most closely associated with higher law doctrine. None of the three men 
had actually gone to Wellington, and their indictment was understood as a 
well- aimed blow against abolitionist organizers. Putting them on the stand, 
therefore, was in good part a counterstatement by the defense. Bushnell was 
not afraid of associating himself with Oberlin’s most visible and controversial 
leaders, and the “saints”  were equally ready to stand up for the driver of the 
getaway wagon.

Although calling the witnesses was a bold decision, their actual testimony 
was r elatively m undane. A ll t hree co ntradicted S eth Ba rtholomew’s cla im 
that they had huddled with Bushnell— presumably giving him instructions— 
immediately before the rescue. Th ey did not deny speaking with one another— 
providing admissions that the prosecution might be able to use when the saints 
themselves faced trial— but they  were adamant that Bushnell had n ot par-
ticipated in their discussion. In addition, Henry Peck supported the defense 
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claim of misidentifi cation, testifying that John Price “was a de cidedly black 
man.”

Th e cross- examinations  were conducted by George Bliss, who emphasized 
the Oberliners’ open “ indignation” at Pr ice’s c apture a nd t he fac t t hat t hey 
had a ll be en cha rged w ith “aiding a nd abe tting t he rescue.” Bl iss t hreaten-
ingly asked Peck if he knew anything of Price’s whereabouts following his re-
turn to Oberlin, but the witness denied all knowledge and the prosecutor did 
not pursue the point.

Following the saints, various defense witnesses testifi ed about the techni-
cal jurisdictional issue. Joseph Dickson, a Wellington attorney who had nego-
tiated w ith L owe, s aid t hat t he deputy “showed me h is wa rrant— no other 
papers.” Law student Lysander Butler said the same thing, denying that the 
Kentucky power of attorney had ever been displayed. James Patton testifi ed 
that only the warrant had been read to the crowd when Jennings brought Price 
onto the hotel balcony. Patton’s testimony somewhat backfi red on the defense, 
however, when George Bliss forced the witness to admit that “the crowd re-
sponded to the reading of the warrant by saying that they cared nothing for 
papers; they would have the boy anyhow.”

More s ignifi cantly, f our w itnesses te stifi ed abo ut J ohn Pr ice’s a ppear-
ance, contradicting the description of the “copper colored” runaway in An-
derson Jennings’s power of attorney. Among them was John Cox, who said 
that Price was “very black, so black he shone.” Misidentifi cation of the fugi-
tive, however, was not really a defense to the charges against Bushnell. Even 
if Jennings a nd L owe had a rguably s eized t he w rong ma n, i t should have 
been up to Commissioner Chittenden in Columbus to determine whether 
“very black” John Price of Oberlin was the same person as “copper colored” 
John Price of Mason County. To the prosecution, it was obvious that Bush-
nell and the other rescuers had criminally prevented any such hearing from 
ever taking place.

But what if the defense could show that the Fugitive Slave Act did not pro-
vide an opportunity for the fair resolution of a prisoner’s identity? What if the 
chance of misidentifi cation was so great, and so irremediable, that free men 
 were certain to be d ragged a rbitrarily i nto slavery? Even t he Buchanan ad-
ministration could not justify the willful enslavement of free men. Th at  would 
constitute kidnapping under the laws of Ohio and every other free state, per-
haps implying an attendant moral right for citizens to intervene.
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Th e fi nal defense witness, emancipated slave Orindatus S . B. Wall, drove 
home that point in a uniquely compelling way. Wall placed himself in signifi -
cant jeopardy by taking the stand. He was a defendant in the case, and he had 
been i dentifi ed a s c arry ing a r ifl e a t t he s cene o f t he r escue. On t he o ther 
hand, he also created a problem for the prosecution and the judge. Under fed-
eral law at the time, the court had discretion to exclude non- white witnesses. 
Judge Willson, therefore, had to determine whether Wall would be permitted 
to testify for the defense. Th at presented an exquisite dilemma for the pros-
ecution. An objection, i f sustained, would emphasize the inadequacy of the 
courts to hear the claims of black men. Allowing Wall to take the stand, 
however, would imply that black men indeed had rights, again bolstering the 
defense.

Belden did object to Wall’s testimony, although his argument was not pre-
served. Judge Wi llson overruled t he ob jection, de claring Wall “t o be a per -
fectly competent witness.” Th e black man was, however, the only witness in 
the entire trial who affi  rmed his testimony rather than take the usual oath. Th e 
record does not disclose whether that departure was related to his race.

Wall wa s t he mulatto son of a N orth C arolina plantation own er, a nd he 
proceeded to provide the jury with a taxonomy of the complexions “by which 
people of color  were classifi ed.” He explained that “there  were black, blacker, 
blackest. Th en copper color, which is about the color of hemlock tanned sole 
leather. Th en there are dark, lighter, and light mulatto.” Wall knew John Price 
very well, a nd t here was no way t hat a ny Southerner would have described 
him as copper colored. “He was a decidedly black negro.”

Aft er nearly s even d ays o f t rial, t he te stimony wa s now complete. Judge 
Willson recessed the proceeding for several hours so the attorneys could pre-
pare their fi nal arguments.

P
Th ere was standing room only when the trial reconvened that aft ernoon. “Ev-
ery available spot was occupied by spectators,” according to the Cleveland Eve-
ning Herald, “and nothing save the admirable ventilation and the loft y ceiling, 
rendered the air of the room tolerable.”

Assistant P rosecutor G eorge B liss a rgued fi rst for t he government, a nd 
he made i t immediately clear that the trial was as much about Oberlin as it 
was about John Bacon’s runaway slave. Th e case was exceptionally important, 
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he told t he j ury, be cause s ome pe ople “ desire t o be per mitted t o p ursue 
their rebellion against the laws of the country.” He warned that concerted 
re sis tance to the Fugitive Slave Act could only lead to “a dissolution of the 
 Union.”

“When t hese Ober lin m en w ent d own t o Wellington,” i nveighed Bl iss, 
“they proclaimed that they did so under the Higher Law, for they knew they 
 were outraging the law of the land.” Th ere could be “no need of Higher Law,” 
said the prosecutor, and especially “no need of the rallying of the children of 
God . . .  in the shape of a riot.” Th e Fugitive Slave Act itself was suffi  cient to 
protect the rights of “the free negro men of Ohio.” “It is a pity,” he said sar-
castically, “that all the good people of Oberlin” had not behaved according 
to law.

Addressing the specifi cs of the case, Bliss argued that Jennings’s testimony 
was more than adequate to establish that Price had been Bacon’s slave in Ken-
tucky. But if more evidence was needed of Price’s escape, it was provided “by 
his being found in the common resort of fugitive slaves, to wit, in Oberlin.” 
Bliss conceded that the government was required to prove that Bushnell had 
“some notice as to the character of John as a f ugitive from justice,” but that 
was a mply sh own si mply b y t he def endant’s p resence i n t he c rowd. “ Th e 
Oberlin people who came to the rescue of John, knew he was a fugitive, their 
language showed it.”

It seemed as though the entire prosecution case could be summarized in a 
single word: Oberlin. Bliss touched only briefl y on other matters. He refuted 
the defense contention that Jennings had never displayed his power of attor-
ney; he dismissed as quibbling the dispute over the fugitive’s complexion; he 
reiterated the claim that Price really wanted to return to Kentucky. But only 
near t he end of h is t wo- and- a-half- hour a rgument d id t he prosecutor e ven 
mention Bushnell by name. Th e defendant, Bliss argued, had been an instiga-
tor of t he rescue, having “ induced persons to go t here armed,” and later he 
was in “the buggy in which the negro was placed.”

But enough about Simeon Bushnell, who had never been the real target of 
the prosecution. Bliss concluded by again taking square aim at Oberlin:

People around Oberlin think so little of their government and the 
statutes of the Federal Government, when they interfere with their 
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sympathies with negro men and women, that they consider their 
violation a good joke.

“Is it right,” the prosecutor asked the jury, that “any people should impugn 
the laws of the land, knowing no law but their own consciences?”P
Th e defense lawyers would address the jury for nearly two full days. A lbert 
Riddle spoke fi rst, and he was not at all intimidated by Bliss’s harsh accusa-
tions. Rather than avoid the higher law or approach it obliquely— as earlier 
lawyers had done in comparable cases— Riddle fl atly announced that it should 
form the very basis of the jury’s decision:

And now, as to the matter referred to, the so- called dogma of the 
Higher Law . . .  I am perfectly frank to declare, that I am a votary 
of that Higher Law!

Right, a nd i ts e verlasting opposite, Wrong, e xisted a nterior to 
the feeble enactments of men, and will survive their fi nal repeal— 
and must e ver remain R ight a nd Wrong, be cause t hey a re such, 
unchanged and unqualifi ed by your acts of Congress, and statutes 
of your Legislatures.

You may erase, ex punge, ex ile a nd outlaw t his t hing, R ight, 
from y our st atutes, a nd den ounce i t a s w rong, a nd st ill i t i s 
Right.

From the outset of his argument until its very end, Riddle placed the focus 
of t he def ense o n m orality r ather t han la w, c alling sla very a nd t he F ugi-
tive Slave Act the “sum of all villainies.” Riddle mocked Bliss’s call to punish 
the rescuers i n t he na me of t he law. Instead of enforcing t he Fugitive Slave 
Act, he told the jurors, they should congratulate John for running away and 
salute the rescuers for “following the path of conscience.”

Riddle admitted that John Price had been a slave in Mason County—“that 
thing which all the laws of God declare cannot exist”— and that Bacon exer-
cised the “felon right” to hold him in bondage. Riddle even conceded that the 
rescuers knew that Price was a slave.
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Th e defendant and his associates approached; and, knowing John 
was a slave in Kentucky . . .  they put forth their strong hands and, 
wrenching John from the grasp of his captors, consigned him to 
the boundless realm of freedom!

But none of that should matter, argued defense counsel, because Bushnell 
and the rescuers “obeyed the laws of God, as written in revelation, as written 
in the free creation, and stamped in the nature and instincts of man.”

Riddle did not entirely ignore Bushnell’s legal defense. He raised the same 
technical arguments that had su rfaced throughout the trial. Th e  indictment 
was insuffi  cient because it did not follow the precise wording of the Fugitive 
Slave A ct; Baco n’s t itle t o Pr ice had n ot be en su ffi  ciently established; Jen-
nings’s Kentucky power of attorney confl icted with Lowe’s Ohio warrant; the 
“illegal and useless” warrant itself lacked a seal, and it had been issued by the 
wrong court.

But t hose a rguments  were secondary to t he t hrust of t he defense, wh ich 
was a s corching attack on t he Fugitive Slave Act. R iddle u sed by t urns t he 
language of religion and the language of scorn. Deputy Lowe had consented 
“to play pimp and pander to this bawd of American Slavery.” Th e “unfortu-
nate Sha kespeare B oynton” wa s a n “ alarmingly p recocious l ittle de ceiver,” 
while Anderson Jennings was “the evil genius of this disgusting transaction.” 
Th e betrayal of John Price was “a treason so measureless and profound, that 
the years of God’s eternity will be strained to punish it!”

Above a ll, R iddle ex alted t he r igh teousness o f t he Ober lin r escuers. H e 
likened them to a Pilgrim band, whose “teaching has gone forth an infl uence 
for good, and for good a lone.” Only in Oberlin, he said, do the “fl eeing, the 
hunted, and the oppressed . . .  fi nd a ll t he be autiful cha rities o f ben ignant 
Christianity a waiting t hem w ith be ckoning ha nds.” Rej ecting a ll o f Bl iss’s 
charges against Oberlin, Riddle replied, “Th at which is charged upon her as 
her crime, is her chiefest crown.”

Th e jury remained silent during Riddle’s argument, but the spectators of-
ten interrupted the proceeding with laughter and applause. At one point Dis-
trict Attorney Belden objected to the “disturbances,” asking that the disturb-
ers “be taken into custody” if they continued their outbursts. Rufus Spalding 
responded that the spectators had every right to applaud.
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“What, s ir!” sh outed B elden. “ Do y ou m ean t hat you s anction such  
manifestations?”

“I do, sir,” retorted Spalding.
“Well, sir,” threatened Belden, “you will doubtless have an opportunity to 

leave with the rest then.”
Th e court interceded before the two men came to blows, and no spectators 

 were removed from the courtroom. Belden’s bluster had no eἀ ect on Riddle, 
who continued his argument as before.

Aft er more than eight hours, Riddle fi nally r eached h is co nclusion. H e 
asked the jury to save “the free citizens of Ohio” from turning into “baying 
dogs at the bidding of Southern despots,” and he all but called upon them to 
disobey “this unutterably loathsome [and] wicked Act of 1850.”

Today it may seem that eight or nine hours of closing argument would be 
more than suffi  cient in a relatively simple case, but mid- nineteenth- century 
audiences  were accustomed to l istening to oratory at g reat length. Conse-
quently, it was only natural that se nior counsel Rufus Spalding would also 
argue on behalf of the defendant, continuing for yet another full day. Not to 
be outdone by his younger colleague, Spalding indulged his own rhetorical 
fl ourishes. Referring to Shakespeare Boynton as an “unfortunate child,” he 
bemoaned,

How readily he consented to play the Judas, and how well satisfi ed 
he was with the reward of his treason— the twenty— it should have 
been thirty— pieces of silver.

Spalding del ivered a d ire wa rning t hat e ven f ree wh ite c itizens m ight 
someday be apprehended under the Fugitive Slave Act. Dramatically pointing 
to a child in the gallery, he raised his voice,

Gentlemen of the Jury, is there one of you who would not be proud 
to reckon that “fl axen haired” little boy yonder among your chil-
dren? His skin is whiter than the District Attorney’s, and his hair 
not half so curly! And yet, less than six months ago that child was 
set f ree i n t he Probate Court i n t his c ity, having been brought a 
slave from North Carolina.
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In ke eping w ith t he o verall def ense st rategy, S palding a lso a ssailed t he 
technical defects in the prosecution case, though always returning to his main 
theme. He defended the rescuers’ commitment to abolition, admitting “that 
Oberlin is an asylum for the oppressed of all God’s creation, without distinc-
tion of color.” Repudiating Chief Justice Taney’s Dred Scott decision, Spalding 
asserted that there could be no such thing as lawful “property in a slave.”

Th ree d ays e arlier G eorge Bl iss had c autioned t he jury t hat d isrespect 
for the Fugitive Slave Act might lead to dissolution of the  Union. Spalding 
accepted that challenge, as perhaps no attorney had done before. Th e res-
cue o f sla ves, h e s aid, wa s w orth en dangering t he  Union, be cause t he 
 encroachment o f sla very a nd sla ve c atchers m eant t he en d o f l iberty i n 
the North:

I have said that slavery is like a canker . . .  and I now say that un-
less the k nife or the cautery be a pplied to the speedy and entire 
removal of the diseased part, we shall soon lose the name of free-
dom, as we have already lost the substance, and be unable longer 
to avoid confessing that TYRANTS ARE OUR MASTERS.

Spalding saved his most audacious plea for last. He openly called for Judge 
Willson to declare the Fugitive Slave Act unconstitutional, notwithstanding 
the controlling pre ce dent to t he contrary. Th at wa s nothing short of a de-
mand f or c ivil d isobedience b y t he co urt i tself. F ive y ears e arlier R ichard 
Henry Da na had be en u nwilling to go t hat fa r when he a rgued t he Burns 
case before Commissioner Edward Loring in Boston. But times had changed, 
and abolitionist lawyers had become far more aggressive. “Had I the distin-
guished honor to occupy the seat which is so eminently fi lled by your honor,” 
said Spalding,

I should feel bound to pronounce the fugitive law of 1850 utterly 
unconstitutional, without force and void; though in thus doing I 
should risk impeachment before the senate of my country; and, 
Sir, should such a n impeachment work my removal from offi  ce, I 
should proudly embrace it as a greater honor than has yet fallen to 
the lot of any judicial offi  cer in these United States.
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“Th is  act can bind no one,” exhorted Spalding. Not the court, not the jury, 
and least of all the defendant. P
Riddle and Spalding had together developed a new and daring legal strategy 
of c ivil d isobedience. Th ey challenged t he moral legitimacy of t he Fugitive 
Slave Act and called upon the judge and jury to defy the law itself. William 
Lloyd G arrison a nd Th eodore P arker had del ivered si milar a rguments i n 
print and from the pulpit, but no lawyers had y et r isked making such a de-
mand in court.

With n o t radition o f co mparable adv ocacy t o b uild u pon, R iddle a nd 
Spalding  were working virtually from scratch, creating a new line of defense 
before a hostile court. Th eir case was not fully cohesive— they presented their 
main themes only in fi nal argument, somewhat inconsistently with the testi-
mony o f t heir o wn w itnesses— but t hey de serve g reat c redit f or ex ploring 
such a r adical a pproach t o t he t rial, e ven i f t hey d id n ot per fect i t. W here 
other lawyers would have simply defended the rescuer, Spalding and Riddle 
justifi ed the rescue itself.

District A ttorney B elden u nderstood t hat t he def ense la wyers  were 
speaking to an audience beyond the courtroom. He began his rebuttal argu-
ment by fuming that “for three days has the crowd been addressed; not the 
court, not the jury.” “Are we in a dream,” he asked, “or are we in a po liti cal 
hustings?”

Belden had m ore ha rsh w ords f or “t he S aints o f Ober lin, P eck, P lumb, 
Fitch, t o wh ich a re t o be adde d S aints S palding a nd R iddle, a nd sub- saint 
Bushnell— all S aints o f t he H igher L aw.” A lthough h e d rew “unmistakable 
hisses” from the spectators, Belden argued that “slaves  were not fi t for f ree-
dom” and that slavery itself was sanctioned by the Bible: “Christ denounced 
idolatry, polygamy, but not a w ord against slavery. He did not tel l them of a 
Higher Law as against the laws of the land.”

Like the defense lawyers, Belden spoke only briefl y about the actual facts of 
the case. He cautioned the jury to “take no account of the quibbles and tech-
nicalities which might stand in the way of a conviction,” and he said that the 
case could be resolved by making one simple observation: If John “had not 
been known to be a slave, there would have been no mob to rescue him.”
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Following Belden’s rebuttal, the court proceeded to instruct the jury. Will-
son informed the jurors that Bushnell could not be convicted unless they  were 
convinced that he “knew the negro was a f ugitive from labor.” Th at  instruc-
tion heartened the defense, although it was undermined by Willson’s further 
clarifi cation, “that dark complexion, woolly head, and fl at nose, with posses-
sion and claim of own ership, do aἀ ord prima facie evidence of the slavery and 
own ership charged.”

Willson a lso backed up the prosecutors on the question of Jennings’s au-
thority. “Although the slave might have been taken in the fi rst instance upon 
a void warrant, it was nevertheless competent for [Jennings], by virtue of his 
power, to take and control him at any time.” At the prodding of defense coun-
sel, however, Willson added that the prosecution had to prove “that the fugi-
tive wa s h eld b y v irtue o f t he power o f a ttorney” a t t he t ime o f t he ac tual 
rescue.

Th at  left  only the higher law to be addressed. Willson disposed of it by in-
forming the jury that the case was “to be divested of everything that is extra-
neous” a nd t o be de cided st rictly “according t o t he law a nd te stimony a s 
delivered to you in Court.” Th en he added sharply,

Much has been eloquently said by learned counsel that would be 
entitled t o g reat w eight a nd co nsideration i f add ressed . . .  to a n 
ecclesiastical t ribunal, wh ere ma tters o f c asuistry a re d iscussed 
and determined.

Notwithstanding Wi llson’s mostly st acked i nstructions, t he defense law-
yers  were optimistic about the outcome of the trial. Th ey had unnerved Dis-
trict Attorney Belden, whose sputtering rebuttal had been forced to take their 
higher la w a rguments i nto ac count. Th e j ury cha rge had a lso g iven t hem 
some hope, requiring proof “that the fugitive was held by virtue of the power 
of at torney.” Th at wa s cl early t he w eakest a spect o f t he p rosecution c ase. 
Whoever  else had seen the Kentucky document, there was no evidence that it 
had e ver be en d isplayed t o S imeon B ushnell. Th e defense te am’s o ptimism 
increased as the jury continued to deliberate for more than three hours— an 
unusually long time in that era.

Finally court reconvened. “Gentlemen of the Jury, have you agreed upon a 
verdict?” asked the judge.
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“We have, your Honor.”
“What is your verdict, Mr. Foreman?”
Th e lawyers and the defendant stood and held their breaths.
Th e jury foreman spoke only one word: “Guilty.”
Th e rescuers looked a s t hough t hey had be en st ruck “ by a t hunderbolt.” 

Th ey cast “quick, uneasy glances at one another,” showing sympathy for Simeon 
Bushnell and concern for their own futures.

Th e la wyers, h owever, had l ittle t ime t o ex press t heir d isappointment. 
Bushnell’s case had been only the fi rst of many, and although it was late Fri-
day aft ernoon, the next trial was already about to begin.
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b 14 B

VOTARIES OF THE HIGHER LAW

S
everal weeks before Bushnell’s trial, attorneys Belden and Spalding had 
agreed on t he order i n wh ich t hey would t ake up t he subs equent c ases. 
Based on their understanding of that agreement, the defense lawyers had 

prepared to defend Henry Peck, an Oberlin professor of sacred rhetoric, against 
the cha rge o f “aiding a nd abe tting” t he r escue. B oth B elden a nd Bl iss had 
railed mightily against “Saint Peck” in their closing arguments, so it made sense 
that the second prosecution would be against one of the spiritual ringleaders 
of abolitionism on the Western Reserve. Th e defense lawyers  were therefore 
shocked when Belden announced that the next trial would be against Charles 
Langston.

Whether t here had be en a n h onest m isunderstanding o r a d oublecross, 
Spalding and company objected to what they saw as a troubling switch in the 
prosecution agenda. Charles Langston had been present throughout the aft er-
noon in Wellington, although his involvement had mostly been as a negotia-
tor. Deputy Jacob Lowe had appealed to Langston for assistance, and Langston 
had promised to convey Lowe’s suggested compromise to the crowd outside 
Wadsworth’s h otel. Th e p rosecution o f L angston, t herefore, had a t ouch o f 
vindictiveness about it, and perhaps a touch of racism. Langston was the most 
prominent black man among the defendants, and advancing him to the head 
of t he prosecution q ueue s erved a s a st ark wa rning t o Oh io’s o ther b lack 
leaders.

Despite Spalding’s protest, Belden held fi rm. It was his right to determine 
the order of the prosecution, no matter how that disadvantaged the defense. 
Realizing that he was powerless, Spalding allowed that he might be ready for 
Langston’s case by the time a new jury was chosen.

Now i t wa s J udge Wi llson’s t urn t o b lindside t he def ense. Wi llson a n-
nounced that there was no need to choose a new jury. “Th e present jury was 
one struck and selected for the term . . .  and it was proper that they should try 
all the cases.”
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Th at b rought def ense la wyer F ranklin Back us a ngrily t o h is f eet. I t wa s 
impossible for t he “present jury” to be i mpartial, he a rgued, because it had 
already heard and determined the most important issues in the case— Bacon’s 
own ership, John Price’s identity, and the legitimacy of Jennings’s power of at-
torney. It could not be “pretended that they would come to another trial with 
no opinions formed in their own minds.” Th e court’s proposal, Backus fulmi-
nated, “was an unheard of and most villanous [sic] outrage on the sense of the 
civilized world.” Not one to temper his words, Backus declared that Willson 
had embarked on “a monstrous proceeding, the like of which had never been 
known since courts  were fi rst in existence.”

Even in the mid- nineteenth century, when ornate declamation was part of 
a lawyer’s stock in trade, Backus’s accusations  were extreme, and hardly cal-
culated to persuade the judge to change his mind. Willson cautioned the de-
fense la wyer a gainst h is “ intemperate z eal” a nd r uled t hat B ushnell’s j ury 
would continue to sit.

Rufus Spalding was no less dismayed at the prospect of trying successive 
cases before the same conviction- prone jurors. Without taking t ime to con-
sult his numerous clients, Spalding announced that the defendants would all 
refuse to “appear by attorney before such a jury.” Spalding had played the only 
card in his hand— the threat of boycotting the rest of the proceedings— but 
the prosecution simply called his bluἀ . “Very well,” said Belden. If the defen-
dants would not participate in their own trials, “then I ask the Court to order 
these men all into the custody of the marshal.”

Judge Willson immediately complied with Belden’s request, directing the 
marshal to take all of the defendants into custody, and also instructing him to 
apprehend “such of the indicted as  were not in the Court- Room.”

For reasons that he later attributed to the court’s confusion, Spalding next 
asked t hat t he def endants’ r ecognizances— upon wh ich t hey had be en r e-
leased w ithout post ing ba il— be c anceled. B elden r emarked t hat t he defen-
dants could subsequently be f reed only upon supplying suffi  cient “sureties,” 
with Judge Wi llson add ing c ryptically t hat “personal r ecognizances i n t he 
sum of $1000 e ach” would be suffi  cient. Th e situation was indeed confusing. 
Had the defendants been ordered into custody on the prosecutor’s motion, or 
had t hey su rrendered t hemselves i n p rotest? Th at q uestion w ould a ssume 
great importance as the cases progressed, but for the time being it was only 
certain that the defendants had suddenly been committed to jail. Judge Willson 
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then adjourned court u ntil Monday morning, l eaving others to resolve t he 
meaning of his order.

Federal Ma rshal Ma tthew J ohnson wa s n o f riend o f t he r escuers— as a 
loyal appointee of the Buchanan administration he had assisted in assembling 
the proslavery grand jury— but he had no available facility in which to place 
so many new prisoners. Johnson therefore oἀ ered to let all of the defendants 
go h ome f or t he w eekend— with t he ex ception o f t he r ecently co nvicted 
Bushnell— if they would promise him to return on Monday morning.

By then the defendants had t aken the time to caucus. Seizing Judge Will-
son’s peremptory order as an opportunity to demonstrate the encroachments 
of the slave power— and the tyrannical nature of the federal courts— they re-
fused t o coo perate w ith Ma rshal J ohnson’s r easonable r equest. I nstead t he 
defendants announced that they would remain in jail “until relieved by due 
course of law.” Th ey  were resolved to remain in custody, sharing “Bushnell’s 
fortunes as long as possible,” unless Judge Willson “should amend the wrong” 
he had done. Th ey would “give no bail, enter no recognizance, and make no 
promises to return to the Court.”

Th e defendants’ intransigence left  Marshal Johnson with a dilemma. Lack-
ing a federal jail, and with too many prisoners to lodge in the court house, he 
was dependent on Cuyahoga County Sheriἀ  David Wightman for access to 
the county ja il. But Wightman was a st aunch Western Reserve Republican, 
and it was not obvious that he would provide any assistance to the Buchanan 
administration. With no a lternative at hand, however, Johnson escorted his 
charges to Wightman’s Castle (as it was called), which was just down the street 
from the court house.

As e xpected, S heriἀ  Wig htman wa s r eluctant t o a ssume c ustody o f t he 
federal prisoners, but he fi nally agreed to admit them. “Gentlemen,” he said 
to his new inmates, “I open my doors to you, not as criminals, but as guests. 
I cannot regard you as criminals for doing only what I should do myself under 
similar circumstances.”

P
George Be lden w as d efi nitely p leased w ith h is w ork. I n a l etter t o J acob 
Th ompson, Buchanan’s secretary of the interior, the prosecutor boasted of 
his “great triumph” in the Bushnell trial, noting that he had ac complished 
the v ictory i n a Rep ublican st ronghold. Belden had e very good reason to 
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believe t hat h e w ould be eq ually suc cessful i n t he c ase a gainst C harles 
Langston.

When court reconvened on Monday morning, Rufus Spalding had his 
fi rst opportunity to examine the offi  cial court journal from the previous Fri-
day’s contretemps. To his astonishment, he saw an entry reading that each 
defendant had “given up his recognizance, on his own free will and plea sure.” 
Spalding moved for a co rrection of t he record, a sking t hat i t be em ended 
to state that the defendants had been taken into custody “on the motion of 
the District- Attorney” and had requested the cancellation of their recogni-
zances only once the court had g ranted the order. Th e distinction was not 
trivial, as it governed whether the defendants would simply be released once 
the p roceedings r esumed t hat d ay, o r w ould i nstead be r equired t o post  
cash bail.

For reasons of honor— and publicity and politics— the defendants  were not 
willing to admit that they had been guilty of such “folly and indiscretion” as 
to voluntarily surrender themselves. Th ey insisted that the court admit that 
the record was mistaken. Willson was equally unwilling to concede error, rul-
ing that the “entry was correct according to [his] recollection.” Spalding per-
sisted i n p ressing t he po int, c ausing Wi llson t o r ebuke h im f or h is “ inso-
lence.” If defense counsel continued in that manner, said the court, his name 
would be “stricken from the bar.” Spalding dared the judge to make good on 
the threat, to which Willson replied that “ it probably would be d one.” Tem-
pers eventually cooled, however, and both Willson and Spalding backed away 
from the confrontation.

But e ven t hough S palding avoided a fi nding o f contempt, h is cl ients r e-
mained in custody. Th ey  were, as they expressed in a joint statement, “not will-
ing to have even an appearance of submission to a tyrannical power” lest that 
be misinterpreted as obedience to the “diabolical Fugitive Slave Act.” On the 
basis of that principle, the Oberlin defendants would remain in jail for nearly 
twelve weeks.

Spalding got better results when he renewed his challenge to the jury array. 
“It would be a fa rce to go before them again for justice,” he argued. Surpris-
ingly, Willson relented, ruling that the evidence against Langston was essen-
tially “the same as that against Bushnell,” thus requiring a n ew jury. He or-
dered Marshal Johnson to assemble a new panel, and recessed court for several 
hours for that purpose.
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Johnson returned to court in the aft ernoon with twenty or so potential ju-
rors. Th e attorneys  were allowed to question the panel, with District Attorney 
Belden fi rst establishing that none of them had any “objection to the enforce-
ment of the Fugitive Slave Law.” Spalding then asked the jurors whether they 
had formed any opinions about the Bushnell case. One man answered that he 
thought “the boy [John Price] was a slave,” but the court decided that was not 
suffi  cient to disqualify him. Only those jurors who already believed that Price 
had been “illegally rescued”  were removed for cause, resulting in a jury com-
prising “nine Administration men, two Fillmore Whigs, and one Republican 
who had no objection to the Fugitive Slave Law.” 

Bushnell’s conviction, and the incarceration of the other defendants, had 
rallied abolitionist opinion even more strongly behind the rescuers. William 
Lloyd Garrison now predicted that Langston’s prosecution would “give a fresh 
impetus to our noble cause.” Ohio Congressman Joshua Giddings recognized 
that the defense of the rescuers could serve as a c all to greater re sis tance to 
slavery and slave hunting, declaring that Cleveland in 1859 had become simi-
lar to “the Boston of 1775,” the cradle of re sis tance to tyranny.

In light of Giddings’s comparison of abolitionist Cleveland to revolutionary 
Boston, it was noteworthy that Charles Langston’s trial commenced on April 18, 
1859, the eighty- fourth anniversary of Paul Revere’s  ride through Lexington and 
Concord. Th at symbolism, however, appears to have been missed, or at least not 
remarked upon by the court. P
A transcript of the opening statements did not survive in the rec ords of the 
Langston case. We know only that the attorneys’ remarks  were relatively short, 
lasting not more than a couple of hours in total. George Belden read aloud the 
indictment against Langston, who, in contrast to Bushnell, was charged with 
interfering with the execution of a f ederal warrant. Albert Riddle briefl y set 
forth the defense. Unlike Bushnell, who faced trial with nearly all of his code-
fendants present for support, Langston was accompanied only by Henry Peck 
and Ralph Plumb, who had been brought to court by special order. Th e other 
defendants  were required to remain in jail.

Much of the prosecution case simply repeated the evidence from the earlier 
trial. Th e fi rst witness was John Bacon, who again testifi ed to the own ership of 
his e scaped slave. He wa s followed by Robert C ochran, t he Ma son C ounty 
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clerk, who test ifi ed to the validity of Jennings’s power of attorney and sup-
ported Bacon’s claim of undivided own ership.

Anderson J ennings wa s t he fi rst w itness t o p rovide a ny e vidence t hat 
Langston had participated in the rescue, stating somewhat equivocally that he 
thought the defendant was nearby when the crowd stormed the attic room 
to free John Price. Jennings also provided the details of his arrangement with 
Shakespeare B oynton, a nd h e i nsisted t hat h e had “ directed t he s eizure o f 
John at Oberlin [and] had charge of him at Wellington.” Jennings testifi ed to 
Price’s alleged desire to return to Kentucky, characteristically refusing to al-
low that a runaway would show the least reluctance to return to bondage. Th e 
defense la wyers co ntinued t o ob ject t o t he ad mission o f st atements f rom 
“property.” Th is time the court entered a compromise ruling: Price’s “acts but 
not the words  were evidence.”

Jennings’s most damaging testimony involved an exchange with Langston 
that oc curred abo ut t hirty m inutes bef ore t he r escue. J ennings s aid t hat 
Langston came into the attic room to participate in a round of negotiations. 
Langston was asked to help persuade the crowd to disperse, but “he refused to 
do it, and said we might just as well give him up, as they  were determined to 
have him.” Th en, apparently realizing that he had attributed a less incriminat-
ing pronoun to the defendant, Jennings quickly corrected himself: “He said, 
we are determined to have him.” Th e point of this was to establish that Langs-
ton had not merely described the crowd’s intentions (“they”  were determined) 
but rather delivered a fi rst- person threat (“we” will have him).

In a very lengthy cross- examination, defense counsel required Jennings to 
repeat nearly all of the details he had covered on direct examination. Th e tac-
tic wa s i ntended to s earch out i nconsistencies, but for t he most pa rt i t had 
little eἀ ect. Jennings stuck to the basics of his story, adding several times that 
“everybody was shown the power of attorney and warrant both.” Only at the 
very end of the cross- examination did the witness slip. Asked once again for 
Charles L angston’s ex act w ords, J ennings q uoted t he def endant a s s aying, 
“You might as well give the negro up, as they are going to have him any way.” 
Th is time the slave catcher was not given an opportunity to correct himself.

Richard Mitchell was the fourth Kentuckian to testify. He stated that he 
knew John Price—“a full- blooded Negro”— and recognized him as the cap-
tured runaway he seized in Ohio. Once again there was an objection to the 
admission of the fugitive’s statements. Th is time the court specifi cally ruled, 
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without any appreciation of the irony, that “for the purposes of testimony, all 
persons whether black or white must be regarded as persons.”

On cross- examination Franklin Backus compelled Mitchell to admit that 
he could not identify Langston as a pa rticipant in the rescue. Th e most con-
tentious moment in the cross- examination came when Belden rudely inter-
rupted Backus to threaten that “unless Prof. Peck desisted from suggesting 
questions to the opposite counsel he should order him back to jail.” In reply, 
Backus chided the prosecutor for his “sensitiveness.” It made no matter whether 
Peck had proposed any questions, he said, and in any event, the theology pro-
fessor had “suggested no questions at all.”

Mitchell’s testimony was followed by an interlude of even higher drama, 
when Sheriἀ  Richard Whitney of Lorain County stepped to the front of the 
courtroom and announced that Jennings and Mitchell had been indicted on a 
charge of kidnapping. Accompanied by a lawyer and several assistants, Sheriἀ  
Whitney produced a warrant issued by the Lorain County Court of Common 
Pleas and attempted to take the two slave catchers into custody. Th e federal 
authorities, however, apparently had advance notice of the indictment of the 
prosecution witnesses. A dep uty U.S. marshal— his boss, Matthew Johnson, 
was e vidently o ut o f t he r oom— promptly p roduced a ben ch wa rrant t hat 
committed the Kentuckians to federal custody as material witnesses. Asked 
to r ule on t he priority of t he competing wa rrants, Judge Wi llson held t hat 
Whitney’s attempted arrest was “an unheard- of proceeding and a contempt.” 
Th e w itnesses w ould r emain s afely i n f ederal c ustody f or t he d uration o f 
the trial.

Th e indictment of Jennings and Mitchell had been engineered by Western 
Reserve abolitionists. Th e Lorain County charge was part of what John Mer-
cer Langston called “a counter proceeding which would open the doors of the 
state penitentiary to the perpetrators of such k idnapping.” Although the ar-
rest of Jennings and Mitchell had be en thwarted for the t ime being, the re-
newed invocation of Ohio’s criminal law would have profound consequences 
in the months to follow.

As things stood, however, Charles Langston was still on trial. Th e next wit-
ness for t he prosecution wa s t he e ver- compliant C hauncey Wack, who had 
little trouble placing Langston in the center of events. According to the Ober-
lin hotelkeeper, the defendant had be en on the ba lcony at Wadsworth’s less 
than fi ve minutes before the “rush” of the crowd that escorted Price down the 
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stairs. No other witness claimed to have seen Langston on the balcony— and 
Wack was forced on cross- examination to concede that he might have had the 
timing confused.

Wack’s cagey exaggerations  were fairly easily discounted. He was followed, 
however, by a series of witnesses who testifi ed far more damagingly to Langs-
ton’s a llegedly t hreatening st atements. Norris Wood te stifi ed t hat L angston 
said “we will have him any way,” displaying a gun as he spoke. Charles Wad-
sworth testifi ed that he and Langston discussed the legality of Price’s capture. 
“I asked him if the papers which the slaveholders had  were all right. He said it 
made no diἀ erence whether they  were right or not, they  were bound to have 
John any way.” N. H. Reynolds saw Langston in the hotel hallway, and heard 
him say “that they had got to have him before the train [to Columbus] came 
in, or they would not succeed in getting him.” Posse member Samuel Davis 
put it the same way. Langston “turned round and said, ‘We will have him 
any how.’ ”

Deputy Marshal Lowe, who had not taken the stand in the Bushnell case, 
testifi ed about his negotiation with Langston, which occurred about an hour 
and a half before the crowd’s assault on the attic room. Lowe had known and 
respected Langston for several years, and at fi rst his testimony seemed to ex-
onerate the defendant by characterizing him as a peacemaker:

I told him that I w ould l ike to have him go down and explain to 
the crowd how things  were. He expressed himself satisfi ed that the 
negro wa s l egally held, a nd s aid he would g o d own a nd tel l t he 
people so.

Langston depa rted, r eturning i n abo ut t wenty m inutes t o i nform L owe 
that “they  were determined . . .  on having the boy.” Th e two men, sitting to-
gether on a bed, then discussed Lowe’s proposal to set up a committee to ac-
company the posse to Columbus, “and see that John had a fa ir trial.” Langs-
ton said he wanted to avoid trouble and was therefore “very anxious to have 
[Lowe’s proposal] carried out. But the people below would not agree to, or to 
hear of it.”

At this point, it still seemed that Langston’s role might be innocent, but 
then Lowe threw a bombshell, contradicting every statement he had a lready 
attributed to the defendant. Langston got up at the end of their conversation, 
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said Lowe, “and just as he was about to go down stairs he said ‘we will have 
him any how.’ ”

Th e defense attorneys cross- examined Lowe about the validity of the fed-
eral warrant. Lowe countered, however, that he had acted on the authority of 
the federal papers only when he apprehended Price near Oberlin. Upon arriv-
ing in Wellington he had turned custody of the fugitive over to Jennings, the 
holder of the power of attorney, and he thereaft er acted only as the Kentucky 
slave hunter’s assistant. Lowe agreed that he considered Langston a reasonable 
man, but then the cross- examiner made a classic mistake.

“Didn’t he say ‘I won’t interfere any way?’ ” asked the defense lawyer.
“He did not— am sure,” replied the witness, who then took the opportunity 

to repeat his most damaging testimony. “As Langston  rose f rom the bed he 
said, ‘we will have him any how.’ ” Th en Lowe added for good mea sure that “I 
felt disappointed when Langston said what he did.”

Th e testimony against Langston was well orchestrated. Th e identical state-
ment, or nearly so, was ascribed to him by witnesses who saw him at various 
times in diἀ erent locations. It was as though Langston had spen t the entire 
aft ernoon telling all listeners that “we will have him anyhow,” with only slight 
variation. One w itness even had L angston repeating t hose same words at a 
post- rescue rally in Oberlin. According to Philip Kelly, Langston bragged of 
warning Lowe “that it was no use for them to try to keep John, for they would 
have him anyway.” One would think that a well- educated man such as Charles 
Langston might have varied his verb choice now and then— claiming at least 
once that they would free, rescue, l iberate, take, or perhaps release the pris-
oner. But no. According to the prosecution witnesses, Langston stuck to the 
oddly passive “we will have him” on every occasion.

However m uch t he su spicious u niformity o f t he p rosecution te stimony 
might have diminished its credibility, one witness delivered a surprising and 
devastating blow to the defense. Wellingtonian William Sciples, himself one 
of the indicted rescuers, made a de al with the prosecutors to testify against 
his codefendant. Sciples claimed to have seen Langston in the hotel hallway, 
outside the garret where Price was imprisoned. Speaking with a group of “mixed 
men; t hree or  fou r  were colored,” L angston a ssured h is fe llow rescuers t hat 
“we will have him at any rate before he shall go South.” In exchange for his 
cooperation, Sciples was immediately released from jail without bond and the 
charges against him  were later dismissed.
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Among the last witnesses for the prosecution was Sterne Chittenden, the 
fugitive slave commissioner who had i ssued the warrant for Price’s capture. 
He verifi ed h is authority a nd authenticated t he wa rrant. Shortly a ft er Chit-
tenden’s testimony, the prosecution rested.P
Th e defense began w ith a st ring of w itnesses who te stifi ed to t he supposed 
defects in the posse’s papers. Joseph Dickson, a Wellington attorney, said that 
he had ex amined Lowe’s warrant and observed that it had n o seal, and that 
Jennings had never even mentioned holding a power of attorney. Justice of the 
Peace Isaac Bennett and Constable Barnabas Meacham likewise testifi ed that 
there was no seal on the warrant and that the power of attorney had not been 
displayed to the crowd.

Th e defense objective was to show that John Price had be en held i llegally, 
thereby justifying t he rescue or a t l east negating t he cha rge of i ntentionally 
interfering w ith t he execution of a f ederal wa rrant. But t he technical points 
 were both complex and abstruse; the defense would still have to explain why 
that issue should not have been presented to a federal commissioner, as Lowe 
had proposed and the rescuers refused. Th e question of Price’s identifi cation— 
was he black or copper colored?— was not raised at all by the defense witnesses 
at Langston’s trial. In any case, that too was a q uestion that could have been 
presented at a commissioner’s hearing, but for the rescuers’ intervention.

A more promising line of defense was introduced by witnesses who testi-
fi ed to Charles Langston’s eἀ orts t o r esolve t he si tuation pe acefully, ei ther 
through negotiation with the slave catchers or by invoking Ohio law. Langs-
ton had been involved in obtaining the fi rst k idnapping warrant, which was 
issued by Justice of the Peace Isaac Bennett on the dubious theory that Ohio 
law superseded the Fugitive Slave Act. Th e defendant had also urged Consta-
ble Meacham to serve the warrant, and he had attempted to or ga nize a trip to 
Elyria for the purpose of securing a w rit of habeas corpus from the probate 
court. Constable Meacham had refused to serve the warrant, for fear that he 
would be sued, and nothing ever came of Langston’s eἀ orts to obtain a writ. 
Nonetheless, Langston’s attempts to use legal means severely undercut the pros-
ecution claim that he was an instigator of the forcible rescue.

At the risk of implicating themselves, three of the indicted rescuers testi-
fi ed that Langston had n ot been on the hotel staircase during the assault on 



f u g i t i ve  ju s t i c e

284

the a ttic r oom, t hereby co ntradicting t he u nreliable C hauncey Wack a nd 
the perfi dious William Sciples. Henry Evans, for example, testifi ed that he 
had been immediately outside the attic door “at the time of the Rescue” but 
that L angston wa s not present when Pr ice wa s “passed out” of t he garret. 
Seizing an opportunity, the cross- examiner asked whether the witness him-
self had been armed at the time. Spalding objected to the question, arguing 
that Evans should not be forced to incriminate himself or to provide evi-
dence t hat could be “ used by t he Di strict- Attorney when t he w itness wa s 
put on his own trial.” Judge Willson agreed that the witness could refuse to 
answer the question, “but if he did his  whole testimony would be ruled out.” 
Evans u nselfi shly j eopardized h imself for L angston’s s ake, ad mitting t hat 
he “had a small rifl e.”

Th e defense could not f ully contradict t he testimony regarding Langston’s 
alleged threats that “we will have him any way.” Several witnesses testifi ed that 
they had not heard Langston say any such thing, but it was impossible actually 
to prove the negative— that the defendant had n ever made a ny incriminating 
statements to anyone— especially given that the most serious threats had pur-
portedly been made directly to Lowe and Mitchell.

Langston himself could have denied making the damning statements, but 
as the defendant he was disqualifi ed from testifying on his own behalf. Th us,  
Langston was prevented from taking the stand— not because he was a b lack 
man, but because he was the defendant— and the jury was not allowed to hear 
the m ost p robative e vidence r egarding h is a lleged t hreats t o J ennings a nd 
Lowe. P
Aft er the defense rested, Belden announced that four of the Wellington defen-
dants wa nted t o w ithdraw t heir p leas o f not g uilty a nd enter p leas o f nolo 
contendere. In what was evidently a continuation of the divide- and- conquer 
strategy that led to the deal with William Sciples, Belden explained that the 
Wellingtonians had ac ted only “ from impulse,” which placed t hem in a fa r 
“diἀ erent l ight f rom t hose who came ten m iles for t he purpose of rescuing 
John.” Th e four defendants t hen d istanced t hemselves f rom t he abolitionist 
defense lawyers a nd t hrew t hemselves upon t he mercy of t he court. Belden 
asked t he co urt t o ma ke t he “ punishment a s l ight a s pos sible,” a nd J udge 
Willson agreed. He imposed a fi ne of $20 on each of the Wellington defen-
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dants a nd s entenced t hem to i mprisonment for t wenty- four hours. Th e jail 
time, however, was to be served comfortably in the Forest City Hotel, and all 
four defendants  were freed by nightfall.

Belden t hen p resented h is r ebuttal c ase, r ecalling S ciples, L owe, a nd 
 Jennings, who reiterated key points f rom their earlier testimony. Th at  was 
probably a m istake on the part of the prosecution, as the three repeat wit-
nesses oἀ ered very little in the way of clarifi cation. Th e pre sen ta tion of re-
buttal testimony, however, allowed the defense to present a surrebuttal case, 
which S palding u sed t o m ount a f urious a ttack o n t he def ector Wi lliam 
Sciples.

Four witnesses testifi ed about Sciples’s poor reputation for truth and verac-
ity. Th e mayor of Wellington, who had known Sciples for ten years, said fl atly 
that he would “not bel ieve him under oath,” and Wellington’s justice of the 
peace a nd co nstable e ach s aid t he s ame. I ndicted r escuer Ma tthew Gi llet 
swore that Sciples was “not a man of truth.” Gillet’s testimony caused a “sen-
sation in court,” and not only because he was, at seventy- four years of age, one 
of the most revered and “respectable citizens of Lorain County.” Gillet was a 
Wellingtonian who had r efused to bargain for his freedom with the district 
attorney, choosing to stay in jail rather than betray his friends. His stalwart 
testimony on behalf of Langston stood in sharp contrast to his timorous nolo- 
pleading neighbors.

With that display of courage and fi delity, the evidence closed.P
District Attorney George Belden argued fi rst for the prosecution, presenting a 
stern summary of his case. It was plain that John Price was a slave of Bacon’s 
who had escaped to Ohio. It was surely within the power of the master to re-
take his slave, either personally or through an agent. Jennings had therefore 
acted lawfully a t e very t urn— both p lanning Pr ice’s s eizure i n Ober lin a nd 
holding him in Wellington— pursuant to a good power of attorney and a valid 
federal warrant. Th e jury should disregard the “impotent and miserable” at-
tempts to discredit Bacon’s claim and to challenge the authority of Jennings’s 
papers.

Belden next turned to the “agency Langston had in the rescue,” describing 
the defendant as “very cunning and very hypocritical, very shrewd, but very 
deceiving.” Th e evidence, said Belden, showed that the entire crowd had acted 
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with “common i ntent” a nd t hat L angston’s own ac ts  were calculated not to 
keep the peace, or even to punish the kidnappers, “but to rescue the negro.” 
Such a n attempt to defeat t he enforcement of a f ederal law came per ilously 
close to t reason, a rgued Belden. A lthough his superiors had n ot authorized 
him to bring a capital charge against the rescuers, Belden still wanted to make 
sure everyone understood the potential cost of exalting the higher law.

At that point Belden began to “read some law” to the jurors— no doubt to 
remind them of their duty to follow the federal statutes rather than their 
own consciences— but he was interrupted by Franklin Backus. Th e defense 
lawyer sarcastically asked whether Belden was aware of a recent case from 
South Carolina, in which a “Federal Court held that the jury  were the judges 
of the law.” Belden became visibly angry— one observer wrote that “he grew 
as black in the face as the dev il is painted”— and he loudly denounced Backus 
as “a demagogue.” Th e two men continued to exchange insults while the ju-
rors watched in amazement. Even Judge Willson was apparently speechless, 
as he did nothing to intervene. Perhaps it was just as well to allow the attor-
neys to shout themselves out, as Belden eventually “cooled down and came 
back to the case.”

Th e prosecutor had saved his most devastating argument for last. Langston 
would be guilty, Belden told the jury, even if he had done nothing more than 
attempt to have a st ate court wa rrant served a gainst L owe. B ecause federal 
law is supreme, Belden reasoned, interference with the deputy marshal “un-
der legal pro cess” was every bit “as unlawful as the interposition of violence.” 
From a l egal perspe ctive, t hat wa s po tentially a c rushing b low, a s i t t rans-
formed Langston’s best defense— that he had only tried to free Price through 
legal means— into a v irtual admission of guilt. It was t rue that the Fugitive 
Slave Act prohibited “all molestation” of slave catchers “by any pro cess issued 
by any court,” but no prosecutor had previously argued that it was a crime for 
a fugitive’s sympathizers to seek habeas corpus relief from a state judge. Only 
two months earlier, the U.S. Supreme Court had ruled that state courts could 
not interfere with enforcement of the Fugitive Slave Act, but even that unani-
mous opinion— written to no one’s surprise by Chief Justice Taney— did not 
hold that the act of petitioning a state court could itself constitute a separate 
crime.

It wa s n ot ha rd t o g rasp t he i mplications o f B elden’s a rgument, wh ich 
threatened to criminalize even peaceful— and otherwise seemingly lawful— 
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resistance to the Fugitive Slave Act. At a t ime when federal courts  were few 
and far between, and not a lways in session, recourse to a co unty judge was 
oft en the only way to slow down slave catchers on their way south with a cap-
tive. Indeed, t he crowd outside Wadsworth’s Hotel in Wellington had g ood 
reason to believe that Jennings and his prisoner  were about to board a south-
bound train, and there was no guarantee that they would stop in Columbus as 
they had sometimes promised. A locally issued writ or warrant was therefore 
the only available legal means to ensure that the slave hunters did not head 
directly for Kentucky. Th us, when Belden insisted that Langston should be 
convicted si mply for “ interposing” l egal pro cess, i t wa s i nterpreted a s yet 
another step i n t he Buchanan- Taney c abal’s policy of nationalizing slavery. 
One observer said that Belden’s proposition was “as monstrous a doctrine as 
that of the Dred Scott decision.” P
Arguing fi rst f or t he def ense, y oung S eneca Gr iswold d id n ot ex plicitly 
 refer to the higher law as Albert Riddle had done two weeks earlier on be-
half o f S imeon B ushnell. Perhaps Gr iswold bel ieved t hat L angston’s c ase 
was stronger than Bushnell’s and there was no need to resort to metaphys-
ics, or perhaps he feared that it would be too provocative to invoke higher 
law on beha lf o f a b lack ma n. A s i t wa s, h is a rgument wa s controversial 
enough.

Griswold d irectly co nfronted t he i ssue o f r ace. De spite t he t heoretical 
guarantees of the Constitution, he explained to the jury, Langston could have 
no jury “of those who are his peers.” Referring to the most damaging holding 
of the Dred Scott decision— that even free black men could not be citizens of 
the United States— Griswold continued: “Not only is he an alien, but in the 
view of the law which governs this Court, he is an outcast. He has no equality, 
no rights, except in being amenable to the penal statutes.”

Such treatment was intolerable, said Griswold, especially concerning 
someone as accomplished and well educated as Charles Langston. Th e de-
fendant was “ in every attribute of manhood . . .  incomparably superior” to 
the vulgar slave hunters who testifi ed against him, and yet the Kentuckians 
had crudely referred to Langston as “only a nigger.” Surely a jury of north-
ern Ohioans would be more enlightened than a couple of buἀ oons from the 
backwoods.
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Defense co unsel i mplored t he j urors t o “ lay a side a ll po  liti cal b ias a nd 
prejudice” and to “forget his race and color, and try his case as though he  were 
one o f y our eq uals.” I t wa s t he j ury’s d uty t o t ake spe cial c are i n j udging 
Langston’s case, in order to compensate for the wrongs of slavery and the in-
sult of race prejudice.

During a full day of argument, Griswold touched on fi ne technicalities and 
larger themes. He contended that both Lowe’s warrant and Jennings’s power 
of attorney had been defective, and he pointed out numerous small inconsis-
tencies among the many prosecution witnesses. More convincingly, Griswold 
argued that Langston had not been “identifi ed with the crowd who eἀ ected 
the rescue” and that his mere presence at Wellington was not a c rime. Aft er 
all, Langston had only “counsel[ed] peace and a resort to legal mea sures,” and 
he co uld n ot be h eld ac countable f or o thers’ ac ts o f v iolence. Gr iswold ac -
knowledged t he p rosecution’s cla im t hat “ calling f or a l egal i nvestigation” 
constituted a c rime, but he der ided t hat position as worse t han a ny k nown 
even “in the darkest ages of En glish tyranny.”

It was still necessary to deal with Langston’s supposed threats to Jennings 
and L owe. I f L angston had i ndeed made t he st atement “we will have him,” 
Griswold conceded that would tend “strongly to connect the defendant with 
those engaged in the rescue of John.” But Griswold quickly discounted Jen-
nings’s account of the conversation. Th e Kentuckian’s rustic accent and speech 
pattern made it impossible to fasten “any tolerable degree of accuracy in his 
statements.”

It was more diffi  cult to dismiss the testimony of Jacob Lowe. Griswold ar-
gued that a conviction could never rest solely on “Lowe’s recollection of a par-
tic u lar w ord,” e specially si nce t he w ord—“we” r ather t han “t hey”— was “at 
variance with the defendant’s  whole conduct” that aft ernoon. It was far more 
likely that Langston had been referring to the crowd outside the hotel, as op-
posed to his own intentions, when he cautioned Lowe to release his prisoner 
because “they will have him anyhow.” Griswold reminded the jurors that wit-
nesses frequently “alter a few expressions really used,” whether intentionally 
or not, and the liberty of a man should “not be staked upon the recollection by 
a witness of a single word.” Stepping beyond the rules of evidence, Griswold 
maintained that Langston would have denied the accusation if he had not 
been “debarred from testifying.” Th at assertion was probably impermissible, 
but Belden (and the court) allowed it to pass.
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In closing, Griswold made h is strongest moral claim. Rather than punish 
Charles Langston, the judge and jury, if they had “any spark of humanity left  
in [ their] bos oms,” sh ould r ejoice “over t he e scape o f a b rother ma n f rom 
bondage.” Calling a lmost for the annulment of the Fugitive Slave Act, Gris-
wold insisted that “no higher power nor greater right than brute force” could 
make a man a slave, even if the law said otherwise. “Laws, to claim the respect 
of good men, must be g ood,” he said. “And let us t hank God i f t he noblest 
impulses of t he human heart a re so st rong t hat no cruelty of law itself can 
chain them down.”

Franklin Backus picked up where his ju nior colleague left  oἀ , with a ring-
ing defense of civil disobedience:

Th e oἀ ence  here cha rged, t hen, i s a po  liti cal oἀ ence. Th e defen-
dant i s cha rged not w ith t he breach of a m oral, but w ith a l egal 
rule. . . .  He does not stand before you accused of the commission 
of any thing which is within itself a crime, but with an act which is 
only a crime because the law declares it is.

Langston could not be co nsidered a c riminal, argued Backus, because he 
was “inspired by the noblest of motives, such as all good men approve.” Th at  
was a call for jury nullifi cation, which Backus amplifi ed with a further emo-
tional appeal. Th e defendant, he told t he jury, “could count a l ong l ine of 
ancestry on  one  s ide not o f A frican b lood, b ut w ealthy a nd r espectable 
Anglo- Saxon sires.” Langston’s background— the son of a Revolutionary War 
veteran— had not  b een o ἀ ered in evidence, but it must have been so well- 
known that there was no objection from the prosecution. In light of the defen-
dant’s parentage, Backus continued, the jury’s “reluctance must be tenfold 
greater by your verdict to shut out this man— emphatically a MAN— from the 
few privileges yet allowed him in this ‘land of the free.’ ” Th at argument was a 
non sequitur— given that the premise of the abolitionist movement was that 
white ancestry should confer no special rights— but it was obviously designed 
to appeal to the sympathies, or biases, of the jurors.

Th en defense counsel presented a remarkable argument premised on both 
(strongly) philo- Semitic and (somewhat) anti- Catholic themes, no doubt re-
fl ecting the prophetic Protestantism then prevalent in northern Ohio. Backus 
invoked the case of Edgardo Mortara, a six- year- old Jewish child in Italy who 
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had been seized from his family by the papal police. Th e boy had been secretly 
baptized by a domestic servant, thus becoming— although unknowingly and 
without t he co nsent o f h is pa rents— a C hristian wh o co uld n ot l egally be 
raised in a Jewish home. Th e kidnapping of Edgardo, which had occurred less 
than a y ear earlier, caused international outrage, as l iberal Western govern-
ments protested the Papal State’s cruelty toward Jewish families. Th e  Buchanan 
administration presented a f ormal protest to t he Vatican, but Pope Pius I X 
was unyielding. Th e seizure was completely lawful under canon law, all proce-
dural steps having been closely followed, and a Jewish family could not be al-
lowed custody of a baptized child.

Th e A merican p ublic sh owed g reat s ympathy f or t he M ortaras, a nd 
Backus attempted to turn that to his own client’s advantage. Th ere wa s a  
poignant symmetry between the pope’s action and enforcement of the Fugi-
tive Slave Act. In both cases, a seemingly immoral law was used to seize an 
individual and tear him away from either his parental home (as in Edgardo’s 
case) or his adopted home (as in the case of John Price). No amount of pro-
cedural regularity, in the form of a pa pal decree or a co mmissioner’s war-
rant, could justify such a kidnapping— or so defense counsel hoped the jury 
would conclude.

Backus did not rest on generalities. Th ough all Americans  were shocked by 
Edgardo’s k idnapping, h e ex plained t hat J ews w ould na turally “ feel t hem-
selves more outraged” by the event:

You and I co ndemn the act in the abstract as heartily as can any 
one belonging to the outraged race, yet at the same t ime we well 
know that it does not take hold of us a s i t d oes— and n aturally 
does— of them. . . .  Why? Because of this bond of kindred.

If American Jews  were specially aἀ ected b y t he k idnapping o f E dgardo 
Mortara, t hen it should certainly follow t hat Charles L angston would react 
strongly to the seizure of John Price:

Well then, when one thus allied to this defendant . . .  is pursued, 
decoyed, and seized, and is about to be h urried back t o a de eper 
and m ore h opeless bo ndage . . .  do y ou n ot u nderstand t hat t he 
feelings of this defendant would naturally be a ἀ ected to a deg ree 
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to which you would not expect those of one of the dominant race 
 here to be stirred?

In o ther w ords, L angston’s r ace a lone wa s r eason en ough t o n ullify t he 
Fugitive Slave Act, at least i n h is i ndividual case. W hat ever t he defendant’s 
involvement in the rescue, he could not have been expected to act otherwise. 
Who would not take similar action in similar circumstances? How could the 
jury fail to understand and excuse Langston’s instinctive sympathy for a run-
away slave?

Th at wa s powerful rhetoric, a lthough it wa s somewhat i nconsistent w ith 
many other key aspects of the defense case— that the slave status of John Price 
was u nproven, t hat t he court papers had be en defective, a nd t hat Langston 
had neither encouraged t he c rowd nor pa rticipated i n t he rescue. O ver t he 
course o f h is si x- hour spe ech, Back us add ressed a ll o f t he te chnicalities a t 
great length, but he concluded with one fi nal plea that the jurors turn to their 
consciences and provide the defendant with “in this one instance, equal jus-
tice, as you would to a man whose complexion was of another hue.”P
George Bl iss del ivered t he prosecution’s b listering rebuttal, shorter by or-
ders of magnitude than the extended arguments of the defense. It was im-
material, he said, whether Langston’s oἀ ense “was one against moral ideas 
or simply against the civil statute.” Defense counsel’s proposed preference 
for conscience over law would “tear down and annihilate the Government 
of these United States.”

Taking advantage of Backus’s “ blood sympathy” argument, Bliss referred 
the jury to the testimony that Pr ice had be en eager to return to his master. 
Th us, it was not “a feeling of sympathy for John that prompted Langston and 
his a ssociates to rescue h im f rom t he ha nds of t he pa rty wh ich wa s t aking 
him back to the South.” Rather, Bliss claimed, the defendant’s true “purpose, 
fi xed and determined, was to v iolate and set at defi ance one of the laws of 
the land.”

Th e prosecutor was not reluctant to address the issue of civil disobedience, 
urging the jury to reject the idea that citizens may elect to challenge the law. 
Th e crowd in Wellington “did not care for the law” but instead “made their 
own laws.” Although the “right of a portion of our inhabitants to hold property 
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in slaves may be a n unpleasant one to contemplate,” he said, the rights of 
the “residents of Kentucky [cannot] be broken down by such men as Charles 
Langston.”

Nor d id Oberlin escape Bl iss’s scorn. Th e town was a “ buzzard’s nest . . .  
where negroes who arrive over the underground railroad are regarded as dear 
children.” And worse, “the students who attend that Oberlin College are taught 
sedition and t reason . . .  and t hey graduate f rom t hat institution to go forth 
and preach opposition and treason.”

Langston should be co nvicted si mply be cause he had be en i n t he c rowd 
that freed the fugitive. Th e defendant had, aft er all, threatened Lowe that “we 
will have him any way.” But Langston had done more than that. “Th r ough the 
scheme of the warrant which [Constable] Meacham held . . .  Langston was so 
connected . . .  as to make him one of the rescuing party.”

Judge Willson again delivered a jury charge highly favorable to the prose-
cution, repeating ma ny of t he i nstructions he had g iven i n Bushnell’s c ase. 
Th e co urt a lso i nstructed t he j urors “t o d ivest . . .  any a nd a ll p rejudices” 
against t he F ugitive Sla ve A ct, c autioning t hem t hat a ll “ acts o f C ongress, 
placed upon the statute book, should command obedience.”

Concerning Langston’s technical defenses, Willson informed the jury that 
Jennings’s power of attorney was perfectly valid, even though it had not been 
“sealed” by either Bacon or the Mason County clerk. An offi  cial seal was re-
quired only for the purpose of conveying real estate, he ruled, but it was an 
unnecessary formality for t he e vidently less solemn purpose of enslaving a 
human being. Worse yet for the defense, the court charged the jury that Langs-
ton’s presence in the crowd, even if wholly nonviolent, made him “a party to 
every act which may aft erward be done by any of the others, in furtherance of 
such common design.”

Worst o f a ll, t he co urt ac cepted t he p rosecution’s t heory o f u nlawful 
rescue- by- writ. “W hen a f ugitive f rom labor is captured and held by any of 
the modes [specifi ed in the Fugitive Slave Act], any interference by the State 
authorities has no justifi cation.” Because Langston had “urged the execution 
of [Meacham’s] warrant for the purpose of liberating the fugitive, his conduct 
in this par tic u lar implicated him as much in the common design of the mob, 
as if he had given his aid to the rescue by physical force.”

Aft er twelve days of testimony and an additional three days of argument, 
the case was fi nally in the jury’s hands. Th ere was much for the jurors to re-
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view. Th e p rosecution r elied o n a n ovel t heory o f c rime- by- warrant, a nd 
Langston had presented an unusually powerful defense— both legally and emo-
tionally. B ut t o e veryone’s su rprise, i t t ook t he j ury o nly t hirty m inutes t o 
render a v erdict of g uilty. Th at, however, t urned out to be fa r f rom t he la st 
word in the case.
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b 15 B

AN IRREPRESSIBLE CONFLICT

B
ushnell’s s entencing had be en deferred following h is conviction, s o t he 
two defendants c ame together before t he court on Wednesday, May 11, 
1859, more than fi ve weeks aft er the start of the fi rst trial. Bushnell would 

face the bench fi rst, but it was Langston’s subsequent sentencing that created 
a dramatic new pre ce dent for American courts.

Willson opened t he morning session by asking Bushnell whether he had 
anything t o s ay. Wi th h is w ife a nd y oung ch ild a t h is si de, t he p risoner 
 remained silent, shaking his head to indicate that he declined to speak. An-
noyed at the defendant’s response, Willson prodded him to make a statement. 
Did he have “any r egrets t o ex press for t he oἀ ence o f wh ich he st ood con-
victed?” “No,” replied Bushnell, he had no regrets.

It soon became obvious that Judge Willson had intended to trap the defen-
dant into precisely that answer, as the court immediately began to read aloud 
from a p repared ma nuscript. Wi llson c astigated B ushnell f or t hinking “ a 
praiseworthy virtue to violate the law . . .  with exultation and defi ance.” Th e 
court continued to excoriate both the defendant and the higher law:

A man of your intelligence must know that the enjoyment of ratio-
nal l iberty ceases t he moment t he laws are a llowed to be b roken 
with impunity. . . .  You must know that when a man acts upon any 
system of morals or theology which teaches him to disrespect and 
violate t he laws of t he Government t hat protects h im in l ife a nd 
property, his conduct is as criminal as his example is dangerous.

Th e good order and well- being of society demand an exemplary 
penalty i n y our c ase. You ha ve b roken t he la w— you ex press n o 
regret for the act done, but are exultant in the wrong.

Th e sentence was harsh— sixty days’ imprisonment and a fi ne of $600 p lus 
costs. Although it was less than the maximum under the statute, the fi ne was 
an impoverishing amount for a boo kstore clerk. Bushnell collapsed into his 
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seat. A pure heart and a clear conscience provided no ground for mitigation 
in Judge Willson’s court. P
When it came time for Charles Langston’s sentencing, Willson instructed the 
defendant to rise and asked whether there was any reason “why the sentence 
of the law should not now be pronounced upon you?” Unlike Bushnell, Langs-
ton did not decline the court’s invitation to speak on his own behalf. He had 
much to say, and he was well prepared to say it. He then delivered a spe ech 
that his brother would later describe as “beautiful and powerful,” and perhaps 
“the most remarkable speech that has been delivered before a court by a pris-
oner since Paul pleaded his own case before Agrippa.”

“I know that the courts of this country,” the defendant began, “are so con-
stituted as to oppress and outrage colored men.” “I cannot, then, expect, judg-
ing from the past history of the country, any mercy from the laws [or] from 
the Constitution.” Nonetheless, there  were issues that had to be addressed and 
an audience to be reached well beyond the courtroom.

Langston recounted the many reports of slave hunters in Lorain County, 
“lying hidden and skulking about, waiting for some opportunity to get their 
bloody ha nds on s ome helpless c reature t o d rag h im back— or for t he fi rst 
time— into helpless and l ife- long bondage.” Th us, a g reat fear aἀ ected a ll of 
the black people in and around Oberlin, some of whom had earned their free-
dom “by long and patient toil,” and some of whom had been freed through the 
“good- will of t heir ma sters.” But L angston d id not spe ak only on beha lf of 
those who had been lawfully manumitted:

And there  were others who had become free— to their everlasting 
honor I say it— by the exercise of their own God- given powers— by 
escaping from the plantations of their masters, eluding the blood- 
thirsty pa trols a nd s entinels s o t hickly s cattered a ll a long t heir 
path, outrunning bloodhounds and  horses, swimming rivers and 
fording swamps, and reaching at last, through incredible diffi  cul-
ties, what they, in their delusion, supposed to be free soil.

It was for these “three classes”— pointedly including fugitives— that Langs-
ton had intervened against the manhunters who had “by lying devices” gotten 
their hands on John Price. It was Langston’s moral duty to “to do what I could 
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toward l iberating” t he c aptive. “I w ill not s ay [ he wa s] a sla ve, for I d o not 
know that,” explained Langston, calling Price instead “a man, a brother, who 
had a right to his liberty under the laws of God, under the laws of Nature, and 
under the Declaration of In de pen dence.” It was higher law, not the Fugitive 
Slave Act, that Langston had felt himself compelled to obey.

Invoking his own ancestry, Langston added that “my father was a Revolu-
tionary soldier; that he served under Lafeyette, and fought through the  whole 
war; and that he always told me that he fought for my freedom as much as his 
own.” Yet the Fugitive Slave Act threatened to return even free men to slavery, 
because under its terms “BLACK MEN HAVE NO RIGHTS WHICH WHITE 
MEN ARE BOUND TO RESPECT.” As Langston loudly quoted the despised 
Dred Scott decision, the spectators burst into loud applause (and the reporter 
recorded his resounding words in capital letters).

Langston de clared t hat he never bel ieved t hat t he Kentuckians had a ny 
legal right to seize Price, and that he had only attempted to secure access to 
“justice for my brother whose l iberty wa s i n per il.” Even a b lack ma n, a l-
though considered by virtue of his race “an outlaw of the United States,” 
should have the right to challenge a slave hunter’s warrant without subject-
ing himself to the “pains and penalties of the Fugitive Slave Act.” Again the 
spectators cheered, but Langston had n ot yet fi nished his point. “What ever 
more than that has been sworn to on this trial, as an act of mine, is false, ri-
diculously fal se.” A s t o t he cla imed t hreat—“we w ill have h im”— Langston 
was so adamant that his words  were recorded with double emphases: “Th is  I 
NEVER said.”

Th e defendant asserted h is innocence a nd condemned t he Fugitive Slave 
Act as an unjust law made to “crush the colored man.” And then he added,

I ha ve a nother r eason t o oἀ er why I sh ould n ot be s entenced. I 
have not had a trial before a jury of my peers. . . .  Th e colored man 
is oppressed by certain universal and deeply fi xed prejudices. Th os e 
jurors are well k nown to have shared largely in t hese prejudices, 
and I therefore consider that they  were neither impartial, nor  were 
they a jury of my peers.

But Langston was not done yet. He concluded with a c all for future civil 
disobedience:
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If ever a man is seized near me, and is about to be carried South-
ward a s a sla ve . . .  [and] i f i t i s ad judged i llegal t o procure e ven 
such [a legal] investigation, then we are thrown back upon those 
last defences of our r ights, wh ich c annot be t aken f rom u s, a nd 
which God gave us that we need not be slaves.

Th ere was little doubt about the nature of the “last defences” Langston had 
in mind. He informed the court that he stood “unjustly condemned, by a tri-
bunal before which he is declared to have no rights,” and from which he ex-
pected neither justice nor mercy. Th en he added without apology, and leaving 
no uncertainty about his intentions,

I must take upon myself the responsibility of self- protection; and 
when I come to be claimed by some perjured wretch as his slave, I 
shall never be taken into slavery. . . .  I stand  here to say that I will 
do all I can, for any man thus seized and held.

Th e g allery broke i nto “great a nd p rolonged a pplause,” wh ich t he ba iliἀ  
could not quell until the judge threatened to clear the courtroom. It had obvi-
ously been a momentous occasion. Perhaps no convicted prisoner— and cer-
tainly no black man— had ever before so t horoughly rebuked a j udge, cha l-
lenged a criminal statute, and announced his intention to continue violating 
the law in the future.

Th en t he j udge spo ke, t his t ime ex temporaneously. I f Wi llson had p re-
pared a reprimand in advance, as he had done in Bushnell’s case, he put the 
manuscript aside to respond directly to Langston. He had clearly been moved 
by the defendant’s forceful address:

You have done injustice to the Court, Mr. Langston, in thinking 
that nothing you might say could eἀ ect a m itigation of your sen-
tence. You have presented considerations to wh ich I sha ll attach 
much weight.

I see mitigating circumstances in the transaction which should 
not require, in my opinion, the extreme penalty of the law. Th is  court 
does n ot ma ke la ws. . . .  We si t  here u nder t he ob ligations o f a n 
oath to execute them, and whether they be bad or whether they be 
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good, it is not for us to say. We appreciate fully your condition, and 
while it excites the cordial sympathies of our better natures, st ill 
the law must be vindicated. On refl ection, I am constrained to say 
that the penalty in your case should be comparatively light.

In what may have been the fi rst t ime a federal court even partially recog-
nized the legitimacy of civil disobedience in re sis tance to the Fugitive Slave 
Act, Willson sentenced the defendant to twenty days in prison and a fi ne of 
$100, plus cost s. It wa s a fa r less d rastic sentence t han t he one i mposed on 
Bushnell, although Langston had been far more defi ant.

One small victory for the higher law.P
Emotions ran high in the course of the sentencing hearings, and the situation 
was not helped when George Belden angrily announced in the midst of the 
proceedings that Lorain County Sheriἀ  Herman Burr had just arrested An-
derson Jennings, Jacob Lowe, and Richard Mitchell on the charge of kidnap-
ping. Belden was furious that his witnesses had been jailed. He believed that 
the arrest had been the “work of the defendants,” whom he accused of “delay-
ing a nd h indering” t he t rials before Judge Wi llson’s court. B elden cla imed 
that the incarceration of his witnesses would ma ke it impossible for him to 
bring the next of the rescuers’ cases to trial, meaning that the remaining de-
fendants would have to remain indefi nitely in custody.

Rufus S palding r idiculed B elden’s request for a co ntinuance, a nd he de-
manded that the next trial begin immediately aft er the two sentencings. Th e 
federal prosecutor, he said, could easily arrange for the attendance of the three 
witnesses b y ob taining a “ writ o f habeas corpus ad testifi candum.” I n a ny 
event, the defendants would not agree to a continuance unless Belden fi led a 
written motion with supporting affi  davits submitted under oath.

Belden wa s oἀ ended t hat t he defense a ttorney had r efused to ac cept h is 
word. He replied t hat h is “offi  cial cha racter”— meaning h is position as U.S. 
attorney— should “give power enough to the bare motion to postpone.”

“Your offi  cial character can add nothing to the statement,” retorted Spalding.
“Nor your blackguardism,” Belden shot back.
“And your private character still less,” said Spalding, who appeared to get 

the last word.
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Weary of the bickering and anxious to proceed, Judge Willson agreed for 
once with the defense position. He ordered Belden to present his request in 
writing a nd, in a g esture to t he prosecution, requested a ffi  davits from both 
sides. Court adjourned for several hours to allow the attorneys to prepare the 
necessary papers.

Tempers did not fade during the recess.
Belden’s written motion began by reciting the same grounds for a continu-

ance that he had urged earlier. His key witnesses had been arrested and  were 
not r eadily a vailable t o te stify. W hat’s m ore, B elden co ntinued, i t wa s w ell 
known that Bushnell and Langston  were about to apply to the Ohio Supreme 
Court for writs of habeas corpus, which would “require the immediate atten-
tion of the District- Attorney.” In sum, Belden concluded, any delays  were at-
tributable to the rescuers themselves, who, in any event,  were held in custody 
only because they had voluntarily surrendered their recognizances and there-
aft er refused to post bail.

Th e defense motion denied all of Belden’s claims, asserting that none of 
the defendants had voluntarily surrendered themselves and that the revoca-
tion of their recognizances had been due to an error in the court record.

Judge Wi llson wa s m ore t han fa miliar w ith t he d ispute about t he court 
record, having repeatedly ruled against the defense on that very issue. He an-
nounced that the continuance would therefore be granted and that he did not 
want to hear any argument on the question.

Defense counsel Albert Riddle nonetheless began to harangue Willson on 
the injustice of his ruling. Th e entry on the court journal had been in error, he 
insisted, due to t he clerk’s “ hurry a nd perhaps excitement of t he occasion.” 
His clients could not “go forth honorably” until the mistake was corrected.

Belden replied that the court had shown “unparalleled leniency” by ini-
tially releasing the defendants without bail, and that it was wholly the fault 
of the “ learned counsel for these defendants” that they had petulantly sur-
rendered themselves into custody as a protest against one of Judge Willson’s 
rulings.

“Th at’s false, utterly false,” snapped Riddle. “Th at’s a lie,” added Spalding.
Th at attack prompted an angry retort from Belden. “Much as I have been 

abused and charged with a ll manner of unworthy motives,” he said, “I have 
not taken one step which I thought in my own mind would even look like un-
kindness, severity, or unfairness.” Th e defense lawyers, in contrast, he told the 
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court, always insist “that your Honor is wrong, that the Clerk is wrong, that 
I am always wrong,” and they never show a “respectful attitude” toward the 
court.

Riddle attempted to speak yet again, but the court told him that “further 
remarks are quite unnecessary.” Riddle persisted and the judge repeated him-
self w ith additional emphasis. “Further remarks are quite unnecessary, si r.” 
Having fi nally succeeded in silencing t he determined defense lawyer, Judge 
Willson once again announced that he would grant the prosecution’s request 
for a co ntinuance, t hat t he co urt j ournal wa s co rrect a nd w ould n ot be 
amended, and that the defendants would be released from custody only upon 
posting bail.

Th e next trial, for John Watson, was set for the court’s July term. Th at  was 
two months away, but Willson expressed his confi dence that the incarcerated 
defendants would not “be particularly incommoded by so brief a delay.”P
Albert Riddle had claimed that he and his imprisoned clients had no “morbid 
relish for s elf- infl icted ma rtyrdom,” b ut d isinterested obs ervers m ight w ell 
have doubted h is words. Th e a ttorney had ad opted a n a ntagonistic st yle o f 
advocacy that must have seemed more likely to harm his clients than to help 
them, a s he  i nsulted t he pro secutor a nd he ctored t he c ourt. W ith s o m any 
defendants y et t o fac e t rial, wh y had R iddle— with h is co lleagues’ ob vious 
approval— risked alienating the very judge before whom they would have to 
argue all of the remaining cases? At least part of the answer is that the defense 
lawyers had n o i ntention o f st aying i n J udge Wi llson’s co urt. R ather, t hey 
planned to challenge Willson’s rulings by seeking writs of habeas corpus in 
the Ohio Supreme Court. Th at action would raise profound issues regarding 
the intersection of state and federal authority, potentially placing the free state 
of Ohio in direct confl ict with the government of the United States.

Only a f ew days aft er L angston’s conviction and sentencing, the rescuers’ 
attorneys fi led their petition before the Ohio Supreme Court. Th e high court 
was in recess at the time, with only Justice Josiah Scott then sitting in Colum-
bus. S cott i mmediately s cheduled t he ma tter f or a h earing bef ore t he f ull 
bench, summoning his colleagues by telegraph to convene in a special session 
eight days later. A lthough t he application for t he w rit formally sought only 
the release of Langston and Bushnell, it was obvious t hat t he court’s ruling 
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would apply to all of the defendants. Nonetheless, only the two named pris-
oners  were legally entitled to appear in person at the proceeding, and Justice 
Scott issued an order to Cuyahoga County Sheriἀ  Wightman commanding 
him to “produce their bodies” pursuant to the writ.

As an antislavery Republican, Sheriἀ  Wig htman wa s e ager t o coo perate 
with the defendants’ counsel, but federal Marshal Matthew Johnson had other 
ideas. Even though Langston and Bushnell  were lodged of necessity in the 
county ja il, t hey  were legally i n federal c ustody following t heir convictions 
under the Fugitive Slave Act, and Johnson was reluctant to concede any state 
court’s jurisdiction to order even their temporary release. Johnson wired U.S. 
Attorney General Jeremiah Black for instructions, and Black replied emphati-
cally: “Under no circumstances was the order of the [Ohio] Supreme Court” 
to be “obeyed in the production of the bodies” of Langston and Bushnell.

Marshal J ohnson d utifully i nstructed Sh eriἀ  Wightman to refrain from 
bringing the federal prisoners to Columbus, and Wightman just as dutifully 
responded that he intended to comply with the order of his own state’s highest 
court. For a brief time, it seemed as though there might be some sort of con-
frontation between the two offi  cials. Marshal Johnson, however, backed down. 
He tacitly agreed that the sheriἀ  could take the defendants to the hearing in 
Columbus, so long as he could accompany Wightman on the train.

Attorney G eneral Black wa s de eply u nhappy abo ut t he co mpromise i n 
Cleveland, fearing that it might set a pre ce dent for requiring federal offi  cials 
to comply with orders from state courts. It would be intolerable for the Ohio 
Supreme Court to order the release of federal prisoners, and the attorney gen-
eral was determined that no such ruling should ever be enforced. Black there-
fore co ntacted f ederal offi  cials th roughout O hio, i nforming th em th at th e 
Ohio courts had “no authority to meddle in this business” and repeating that 
“under no circumstances”  were Langston and Bushnell to be released no mat-
ter how the Ohio Supreme Court ultimately ruled. Black authorized the use of 
military force if necessary to hold the federal prisoners, instructing his subor-
dinates to “maintain the rights of the United States against all lawless aggres-
sions,” including those that originated in the Ohio courts.

P
Th e def endants a nd t heir su pporters  were n ot a ware o f A ttorney G eneral 
Black’s direct involvement in the case, but they  were certainly ready to resist 
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the Buchanan administration. Abolitionists and Republicans across northern 
Ohio united behind the imprisoned rescuers, and a massive rally was sched-
uled to be held in Cleveland on Tuesday, May 24, only one day before the Ohio 
Supreme Court would hear argument in the case.

On the day of the event, many thousands of people poured into Cleveland 
by wagon a nd railroad. A spe cial t rain of t hirteen cars was cha rtered f rom 
Oberlin, a nd t he s cheduled t rains f rom E lyria, C olumbus, Ci ncinnati, a nd 
many other communities all arrived with their coaches fi lled to capacity. Th e 
crowd fi rst gathered in the Public Square, with banners waiving and a brass 
band playing the “Marseillaise,” but before the rally could even begin, a large 
contingent marched several blocks to the county jail, where they demanded to 
hear from the rescuers.

Sheriἀ  Wig htman w illingly ob liged t he a ntislavery c rowd, a llowing h is 
prisoners to step into the jail yard in order to address their supporters through 
the gate. Charles Langston spoke fi rst, shouting to be heard. “I am a felon,” he 
called out, “tried convicted and sentenced for willful and malicious violation 
of the laws of this country.” Th ere was not the slightest repentance in his voice 
as L angston continued, declaring t hat he a nd t he others had be en “ impris-
oned for breaking t he bonds of t he oppressor, g iving l iberty to t he captive, 
and letting the down- trodden . . .  go free.”

“Shall we submit to this outrage on our rights?” demanded Langston of the 
crowd.

“No,” they shouted in reply.
“Are you  here to- day to obey the Fugitive Slave Law?”
“No!”
“Are you  here to sustain the dicta of the Dred Scott decision? Are you  here 

to support the decision of the United States Court of the Northern District of 
Ohio? Will you tamely submit to this tyranny and despotism?”

“No,” they thundered, raising three cheers for Langston.
Defendants H enry P eck, J ames F itch, a nd R alph P lumb— the c elebrated 

“Saints of Oberlin”— also spoke from across the jail house fence, condemning 
the “armed villains” who had assaulted and seized John Price and exhorting 
the crowd to join their “great po liti cal revolution.” Th is “irrepressible confl ict” 
would continue, said Ralph Plumb, until the “greater question of personal free-
dom is settled.” Calling for continued re sis tance to the Fugitive Slave Act, James 
Fitch added that “we have trampled on this infamous enactment many a time 
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in our day, and never while God shall spare us, will we yield obedience to its 
wicked demands.”

Th e crowd then headed back to the Public Square, where the rally’s formal 
program was about to begin. By some estimates, as many as twelve thousand 
people fi lled t he s quare, l istening t o defense counsel Rufus Spalding, Oh io 
Congressman Joshua Giddings, and John Mercer Langston.

Spalding was the most moderate of the scheduled speakers, mindful of the 
fact that he was due to appear in court the following day. He commended 
the rescuers for “obeying the natural instincts and dictates of our nature,” but 
he counseled the crowd that objections to the Fugitive Slave Act should be 
made “in a peaceful and constitutional manner.”

Giddings wa s fa r more i nfl ammatory. Th e Republican congressman had 
applauded t he shootings at Christiana a nd dema nded t he l iberation of A n-
thony Burns, and he was no less confrontational when speaking closer to home. 
He asked his constituents whether they  were ready “to resist the enforcement 
of this infamous Fugitive Slave Law” and instead to obey “the high behests of 
Heaven’s King.” Calling upon the crowd to join him in declaring a commit-
ment to “forcible re sis tance,” he added that “I would have this voice sound in 
the mouth of the cannon.”

Not to be outdone, John Mercer Langston provocatively declared that he 
“hated the Fugitive Slave Law as he did the Demo cratic party.” Th e only black 
man and the only Oberliner on the platform, John Mercer “trampled the Fu-
gitive Slave L aw u nder h is feet, for it i ncarcerated h is own brother, a nd h is 
friends a nd n eighbors f or d isobeying i ts b loody co mmands.” A s h e s wore 
“eternal enmity to this law,” he expressed little confi dence in judicial reme-
dies. Let us “fall back upon our own natural rights, and say to the prison walls 
‘come down’ and set those men at liberty.”

Governor Salmon Chase had never spoken publicly about the Oberlin res-
cue, j ust a s h e had ma intained si lence o n t he Ma rgaret G arner c ase t hree 
years earlier. Although he had long been a leader of the antislavery movement 
in the United States, he had be en careful not to associate himself with open 
re sis tance to federal law. As a n attorney, Chase respected t he supremacy of 
the federal courts; as a politician, he did not want to jeopardize his prospects 
for the 1860 presidential election.

It was therefore a su rprise when Chase stepped forward unannounced to 
the podium. Delighted to see that their governor had decided to take a stand, 
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the crowd responded with “hearty and tremendous cheers.” Only “a few hours 
ago,” the governor announced, “he was sitting in his offi  ce at Columbus, not 
expecting to be present” at the rally in Cleveland. At the last minute, however, 
“he had felt it his duty” to speak.

Chase did his best to walk a fi ne line. He denounced the Fugitive Slave Act 
as “a symbol of the supremacy of the Slave States, and the subjugation of the 
Free” and declared that the convictions of Bushnell and Langston should be 
considered “null and void” under the Constitution. Th e seizure of “the negro 
boy John under a power of attorney” had been nothing less than “war against 
a citizen of Ohio.” Nonetheless, he “did not counsel revolutionary mea sures” 
and he warned t he crowd against undertaking f urther acts of v iolence. Th e 
great remedy for injustice, he said, was “at the ballot box,” and he urged the 
citizens to “see to it, too, what President you elect.” No one doubted which 
potential candidate he had in mind.

For all his temporizing, however, Chase realized that he had to take a stand. 
What would happen if the Ohio Supreme Court issued a writ for the release of 
the federal prisoners? Would the U.S. marshal respect the order? And if not, 
would the Ohio authorities be able to enforce it? Summoning his resolve, the 
commander in chief of the state militia took a step toward the abyss:

If the pro cess for the release of any prisoner should issue from the 
Courts of the State, he was free to say that so long as Ohio was a 
Sovereign State, that pro cess should be executed.

Southern fi re- eaters had i ssued ultimatums to the federal government for 
de cades, but it was stunning to hear a northern governor assert a state’s right 
to use force against U.S. authorities over the issue of slavery. Pennsylvania’s 
government had assisted in the Christiana prosecutions during the Fillmore 
administration, a nd Ma ssachusetts’s government pa ssively endured t he hu-
miliating rendition of Anthony Burns at the direction of President Pierce. But 
now t here wa s n o m istaking S almon C hase’s d irect cha llenge t o Pr esident 
Buchanan. “W hen t he t ime c ame,” he s aid, “and h is duty wa s plain, he, a s 
Governor of Ohio, would meet it as a man.”P
Chase’s public cha llenge t o f ederal authority wa s audacious, but i t wa s n ot 
quite unpre ce dented. For the previous fi ve years, the state of Wisconsin had 
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been locked in a similar struggle with the federal government over the rescue 
of a fugitive slave.

In early March 1854 a Missouri runaway named Joshua Glover was living 
in a rural cabin about four miles from Racine. Glover had escaped two years 
earlier from his master, Benammi Garland of St. Louis, and he was now sup-
porting himself as a carpenter and mill hand. Garland had somehow learned 
of his missing slave’s whereabouts and the slave own er traveled to Wisconsin, 
where a federal judge issued a warrant for Glover’s arrest.

On the aft ernoon of March 10, Garland and six other men, including two 
deputy U.S. marshals, barged into Glover’s cabin. Aft er a brief but violent strug-
gle, the posse succeeded in arresting Glover, as two of his friends escaped into 
the surrounding countryside. Th e slave hunters ma nacled t heir captive a nd 
brought him by wagon to Milwaukee, where they expected to obtain a certifi -
cate of removal from a federal commissioner. Arriving in the night, Garland 
arranged for h is prisoner to be s ecured in t he county ja il until he could be 
brought to court the next day.

By morning, however, Glover’s friends had spread word of the kidnapping, 
alerting abolitionists in Racine who quickly wired their confreres in Milwau-
kee. Th e fi rst M ilwaukee abo litionist t o r eceive t he tel e gram wa s Sh erman 
Booth, a p rinter and publisher who originally ha iled f rom New En gland. A 
Yale graduate who had been involved in the defense of the prisoners from La 
Amistad fi ft een years earlier, Booth immediately began preparing handbills 
to distribute throughout the city. “Citizens of Milwaukee,” he wrote, “shall a 
Man be d ragged back to Slavery from our Free Soil, without an ope n trial of 
his right to Liberty?”

When Booth demanded an “open trial” for Glover, he was not calling for 
a h earing u nder t he F ugitive Sla ve A ct. L ike a ll abo litionists, h e had o nly 
contempt for the truncated proceedings in which a fugitive was not even al-
lowed to speak. Booth a nd h is a llies t herefore applied for a w rit of habeas 
corpus from a Wisconsin judge, which led to the familiar drama of dueling 
writs and warrants between state and federal offi  cials. When it became obvi-
ous t hat federal Deputy Marshal Charles Cotton was determined to main-
tain custody of Glover, a crowd stormed the county jail. Breaking down the 
door with pickaxes, they freed the prisoner and hid him until arrangements 
could be made to take him to Canada. Booth’s role in the actual rescue was 
unclear, but he was seen riding a  horse next to the wagon that carried Glover 
to freedom.
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Sherman Booth was subsequently indicted, tried, and convicted for v io-
lating t he F ugitive Sla ve Act (as wa s a nother ma n, John R ycraft , wh o had 
been more directly involved in the assault on the jail). Th e case had a co m-
plex p rocedural h istory, b ut i t e ventually r eached t he Wi sconsin S upreme 
Court pursuant to a writ of habeas corpus directed against U.S. Marshal Ste-
phen Ableman, who had formal custody of Booth and Rycraft  following their 
convictions. B ooth a nd Rycraft   were represented by By ron Paine, a y oung 
attorney with deep roots in the abolitionist movement. Paine called the Fugi-
tive Slave Act a “monstrous moral deformity,” but he premised his legal posi-
tion on  more  c ommonplace a rguments. Th e A ct co uld n ot be en forced 
against t he def endants, h e co ntended, be cause i t v iolated co nstitutional 
guarantees o f due pro cess t o t he f ugitive a nd conferred judicial power on 
low- level commissioners. Th e U.S. attorney replied that the Wisconsin court 
lacked jurisdiction over federal offi  cers, no matter the infi rmities in the fed-
eral law, and that any order regarding Booth and Rycraft  would therefore be 
“erroneous and unlawful.”

Th e Wisconsin Supreme Court swept aside Ableman’s objections and de-
clared t he Fugitive Slave Act unconstitutional, voiding t he indictments a nd 
convictions of Booth and Rycraft  and ordering their discharge from custody. 
Marshal Ableman complied with the order, releasing Booth and Rycraft  in a 
“crowning, i f fl eeting achievement” in the legal struggle against the Fugitive 
Slave Act. Attorney General Caleb Cushing promptly appealed the matter to 
the U.S. Supreme Court.

Th e appeal, now captioned Ableman v. Booth, was delayed for several years, 
in part because the uncooperative Wisconsin Supreme Court refused to pro-
vide the clerk of the U.S. Supreme Court with a c ertifi ed record of the pro-
ceedings. Th e case was fi nally reached for argument in early 1859, by which 
time J ames B uchanan had be come p resident a nd J eremiah Black had suc -
ceeded Caleb Cushing as attorney general. Recognizing the case as a po ten-
tially fatal challenge to enforcement of the Fugitive Slave Act, Black h imself 
appeared bef ore t he S upreme C ourt. Th e a ttorney g eneral a rgued t hat t he 
Wisconsin C ourt’s r uling t hreatened t o “overthrow F ederal authority” a nd 
that u nless i t wa s reversed, “t he  Union of t he S tates w ill be come a r ope of 
sand.” Booth was not represented at the oral argument, having declined ei-
ther to fi le a brief or to appear by counsel, although he had submitted several 
printed pamphlets at an earlier stage of the proceeding.
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On Ma rch 9 , 1859, C hief J ustice R oger T aney del ivered a u nanimous 
opinion overruling the decision of the Wisconsin Supreme Court. “No state,” 
said Taney, “can authorize one of its judges or courts to exercise judicial 
power” over an offi  cer of t he United States. Th us, “no state judge or court 
could ever order the release of a f ederal prisoner.” Taney a lso took advan-
tage of the opportunity to declare the Fugitive Slave Act constitutional “in 
all of its provisions,” although he did not deign to provide the bases for his 
holding.

Th e decision in Ableman v. Booth had been reported in Ohio newspapers, 
but the full opinion itself had not yet been published at the time of the May 24 
rally in Cleveland. Th us, Governor Chase may have been unaware of Taney’s 
stern warning to state offi  cials who endeavored to free federal prisoners. Any 
such a ttempt, w rote t he ch ief justice, would require t he federal ma rshal t o 
“call to his aid any force that might be necessary to maintain the authority of 
[federal] law against illegal interference.”

Th ere had be en no physical confrontation be tween st ate a nd federal au-
thorities in Wisconsin; Booth had been released from jail long before the U.S. 
Supreme Court upheld his conviction, and there would be no attempt to rear-
rest him until the spring of 1860. But the situation was diἀ erent in Ohio in 
May 1859. Th e Oberlin rescuers  were still in jail and Governor Chase had a ll 
but promised to deploy the state militia on their behalf.

With the governor of Ohio and the chief justice of the United States sepa-
rately i ssuing i mplicit c alls t o a rms, t he Oh io S upreme C ourt t ook u p t he 
cases of Simeon Bushnell and Charles Langston.P
On the morning of Wednesday, May 24, 1859, the Ohio Supreme Court con-
vened in special session to consider the habeas corpus petitions of the con-
victed Oberlin rescuers. Simeon Bushnell and Charles Langston  were present 
with t heir attorney A lbert Gallatin R iddle. Th ey  were joined at the defense 
table b y C hristopher Wolcott, t he a ttorney g eneral o f Oh io, wh o had be en 
specially assigned to the case by Governor Chase. Chase himself was seated in 
the courtroom, along with U.S. Senator George Pugh, in a strong show of po-
liti cal su pport f or t he p risoners. G eorge B elden wa s t here o n beha lf o f t he 
Buchanan administration, along with attorney Noah Swayne, who had been 
separately appointed to represent U.S. Marshal Matthew Johnson.
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Chief Justice Joseph Swan called the court to order, inviting Albert Riddle 
to present the opening address. Riddle argued fi rst that imprisonment of his 
clients was illegal, and their conviction a nullity, due to the unconstitutional-
ity of the Fugitive Slave Act. Realizing that the federal courts had a lmost in-
variably upheld the rights of slave own ers, Riddle asserted that those decisions— 
including Prigg and Dred Scott— had been based on a “judicial falsifi cation of 
history” a nd sh ould t herefore c arry n o w eight. R iddle a lso co ntended t hat 
Ableman v. Booth should simply be ignored because the decision had “not yet 
been given to the courts in such a form that can be treated . . .  as authority.” In 
any e vent, R iddle adde d, t he Oh io S upreme C ourt st ood a s t he “ exclusive 
court of last resort” in the “protection of the r ights of the c itizen,” and it was 
therefore “not bound . . .  by the decisions of any other tribunal.”

Riddle’s second argument was even more radical. Th e Fugitive Slave Act, 
he told the court, was invalid because it contravened the “inviolable right of 
persons to personal liberty.” Kentucky’s law might establish slavery, but Ohio’s 
law presumed t hat “every ma n i s a f reeman.” Th erefore, “a s lave c annot b e 
claimed as property” anywhere in Ohio, even when an own er’s agent appears 
to be a rmed w ith legal pro cess f rom a n eighboring state. A ny other r uling, 
Riddle continued, would eἀ ectively turn slavery into “an institution of Ohio.” 
Such a “dark stain [and] horrid contingency” should never be countenanced 
by the court. Notwithstanding the rulings of the U.S. Supreme Court, a claim 
of “property in man” had no standing in Ohio.

Riddle spoke for the entire morning session, concluding what he referred 
to as his “brief pre sen ta tion” with an appeal for the court to consider all of the 
case’s “grave a nd g reat considerations.” He d id not ex pand on t he i mplica-
tions of that request.

Following t he noon recess, Noah Swayne a nnounced t hat neither he nor 
District Attorney Belden would present oral argument on behalf of the fed-
eral government, preferring i nstead to rely “on t he authorities presented i n 
[their] printed brief.” Th e brief made a single, simple point: the federal convic-
tion could not be “ collaterally questioned” in t he Ohio courts. Under Able-
man v. Booth, “the adjudications of the Supreme Court of the United States, 
upon all questions within its jurisdiction, are binding upon the State Courts, 
and conclusive.”

Attorney General Wolcott was oἀ ended by Swayne’s waiver of oral argu-
ment. Taking t he lectern on beha lf of t he State of Oh io, Wolcott su ggested 
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that a r espectful d iscussion o f t he r elevant i ssues co uld oc cur o nly wh en 
“voice responds to voice, and eye looks into eye.” In the absence of his adver-
saries’ oral a rgument, t he court had be en left  “utterly in the dark as to the 
grounds on which they rest their re sis tance” to the application for habeas cor-
pus, and forced to rely on a “skeleton” brief.

Wolcott’s o wn a rgument wa s a nything b ut skel etal. H e spo ke f or m ore 
than a f ull d ay, i nsisting t hat t he st ate court’s r ight to g rant habeas corpus 
“stands on grounds as fi rm as the earth itself.” Th e Fugitive Slave Act, he said, 
was the “depth of atrocity” and a “fl agrant usurpation by Congress of wholly 
undelegated powers.” Enforcement of the Act would impose slavery itself upon 
Ohio, to which the attorney general loudly said, “NEVER! We won’t have the 
whipping- post in Ohio. We won’t have t he k nife and t he branding i ron. . . .  
We won’t have the barracoon  here.”

Th e U.S. Supreme Court, argued Wolcott, was “a sectional court,” domi-
nated b y fi ve j ustices wh o  were “t hemselves slaveholders, a nd t herefore d i-
rectly and personally interested in all these questions.” Th erefore, he said, the 
Ohio courts  were not bound by Prigg or Ableman or any other decision that 
denied “the natural birthright of man to his freedom.”

Picking up where Governor Chase had l eft  oἀ  at the previous day’s rally, 
Wolcott raised t he specter of a “ collision between t he state a nd t he Federal 
Government.” “What then?” he asked rhetorically. “Are we children; are we 
old women that we should be frightened from duty by this menace?” He pro-
vided his own bold reply: “If collision can be avoided only by striking down 
every safeguard which the Constitution had h edged about the l iberty of the 
citizen, LET COLLISION COME.”

Sounding very much l ike a n orthern secessionist, the attorney general of 
Ohio had repudiated the Supreme Court of the United States, castigated Con-
gress, and denounced t he “absolute despotism of t he Federal Government.” 
Only at the last moment did he back away from the most extreme implica-
tions of his argument. “But there will be no collision,” he reassured the Ohio 
justices, predicting instead that “the Federal Government will acquiesce” in 
any judgment that ordered the release of the defendants.

Wolcott had good reason to believe that the Ohio Supreme Court would be 
willing to challenge the authority of the federal government. All fi ve justices 
 were Republicans, and Chief Justice Swan was a k nown abolitionist, having 
once served as vice president of the antislavery Kansas Emigrant Aid Society. 
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Th us, expectations  were high when the court retired to deliberate at the end of 
the day on Friday.

Th e justices conferred over t he weekend and returned to announce t heir 
decision on Monday aft ernoon. As soon became apparent, the court was split 
3– 2, and Chief Justice Joseph Swan held the deciding vote. From the moment 
Swan started to read a loud f rom his majority opinion, the outcome of the 
case was clear.

Th e C onstitution, beg an S wan, “ guarantees t o t he o wn er o f a n e scaped 
slave the right of reclamation,” and any citizen who knowingly interferes has 
committed a v iolation of “t he f ugitive slave laws” t hat had be en va lidly en-
acted to vindicate “the constitutional right of the own er of slaves.” Th us,  there 
was no such thing as a right “to rescue escaped slaves from their own ers,” as 
was evident from an “unbroken current of decisions” from the Supreme Court 
of the United States and the courts of the other free states.

Swan was a Republican, and perhaps in some ways he was even a radical, 
but he drew the line at judicial insurrection. Th e Fugitive Slave Act may have 
been noxious, but that alone “did not demand of this court the or ga ni za tion 
of r e sis tance” t o t he f ederal g overnment. I t wa s t he j ob o f l egislatures, n ot 
judges, to r id t he people of oἀ ensive statutes. W hile Swan’s conscience was 
troubled by the result of his decision, he was not willing to place his “private 
personal views” above the law. Rejecting the defense appeals to the higher law, 
he said, “I must refuse the experiment of initiating disorder and governmen-
tal collision.”

Th e chief justice of Ohio concluded his unhappy decision with an attempt, 
“most uncharacteristic of judges,” to imagine himself in the place of the de-
fendants before him. Aft er fi rst repeating his fi delity to the law, Swan admit-
ted that “if a weary frightened slave should appeal to me to protect him from 
his pursuers, it is possible I might momentarily forget my allegiance to the law 
and constitution, and give him a covert from those who  were upon his track.” 
Even so, Swan continued, he would be willing to accept the price of following 
his conscience:

And if I did it, and  were prosecuted, condemned and imprisoned, 
and brought by my counsel before this tribunal on a habe as cor-
pus, and  were then permitted to pronounce judgment in my own 
case, I t rust I sh ould have t he moral courage to s ay, before G od 
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and the country, as I am now compelled to say, under the solemn 
duties of a judge, bound by my offi  cial oath to sustain the suprem-
acy of the constitution and the law: “THE PRISONER MUST BE 
REMANDED.”

Th e rescuers could take little solace in the opinions of the two dissenting 
justices, especially because the prosecutors moved immediately to press their 
advantage. Court had scarcely adjourned when District Attorney Belden de-
clared that the defendants’ presence in Columbus, as arranged by Sheriἀ  
Wightman, had a mounted to a “constructive escape from jail.” Accordingly, 
he a nnounced t hat each ma n would have si x days added to h is sentence to 
“compensate for t he t ime t hey had be en at large” on t heir way to and f rom 
court. P
Fift een Ober lin r escuers  were st ill i ncarcerated, i ncluding B ushnell a nd 
Langston. Ha ving a lready spen t m ore t han si x w eeks i n ja il, t he t hirteen 
defendants who remained to be tried had little hope of either acquittal or re-
versal of the inevitable convictions. Th eir spirits sometimes fl agged, but they 
 were continually cheered by encouraging words from their friends and sup-
porters, as well as by the belief that their sacrifi ces continued to bolster the 
antislavery movement.

Although they had been rebuἀ ed by Oh io’s h ighest court, t hey st ill had 
some recourse in the local courts of Lorain County. In early May the four 
slave hunters— Jennings, Mitchell, Davis, and Lowe— had been indicted for 
unlawfully a rresting a nd i mprisoning “one John Pr ice, t he s aid John Pr ice 
then and there being a f ree black person.” Immediately aft er Langston’s sen-
tencing, all four  were arrested by the Lorain County sheriἀ , spending eight 
days in jail before they  were released on bail. Th eir t rial wa s set for July 6 , 
which was about ten days before the prosecutions of the rescuers  were set to 
resume.

If t he slave hunters’ t rials proceeded on schedule, t here was every l ikeli-
hood that they would be i n jail and therefore unavailable to testify in Judge 
Willson’s court. Of course, the charge against them was specious. John Price 
had been a sla ve when t hey a rrested h im, not a f ree black ma n. Th e law of 
Ohio, however, presumed that every man was f ree, and with Pr ice safely in 
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Canada, t he slave hunters had n o way of proving otherwise. A lthough Jen-
nings and Mitchell had known Price as a slave in Kentucky, as criminal defen-
dants they would not be per mitted to testify at their own trials. Th us, in an 
exquisite turnabout, they faced almost certain conviction if they  were brought 
before a jury in abolitionist Lorain County.

George Belden was beside himself. Having won his case at every level thus 
far, he now faced frustration at the hands of a mere county court of common 
pleas. Along with Marshal Johnson, Belden traveled to Washington, D.C., to 
consult w ith h is su periors. Th e f ederal offi  cials de cided t hat t heir be st a p-
proach would be to invoke the highest authority in the land, so they obtained 
writs of habeas corpus from Justice John McLean of the U.S. Supreme Court. 
McLean had started his po liti cal career as a Demo crat, but he later became a 
Free- Soiler and then a Republican, as his antislavery views pushed him away 
from the P ierce and B uchanan a dministrations. B ecause McLean h ad di s-
sented vigorously in the Dred Scott case, Belden might have believed that the 
justice’s signature would carry extra weight in Lorain County. I f so, he was 
about to be disappointed.

Writs in hand, Belden returned to Ohio, where he made a d isastrous stra-
tegic m istake. Th e U.S. a ttorney co nvinced a ll f our o f h is ke y w itnesses t o 
surrender themselves to L orain County Sheriἀ  Herman Burr so that Belden 
could immediately free them, and thus squelch their impending trial, by serv-
ing his federal writs. Belden and his four indicted witnesses arrived in Elyria 
on July 2, just four days before the kidnapping trial was set to begin.

Sheriἀ  Burr, however, refused to cooperate with Belden’s plan. He slipped 
out of town at night, thus thwarting ser vice of the federal writs. Now the al-
leged kidnappers found themselves in the worst of all possible worlds. Relying 
on Belden’s assurances, they had placed themselves within the jurisdiction of 
Lorain County, only to discover that the federal prosecutor could not deliver 
on h is promise to secure t heir release. With t heir t rial about to beg in, a nd 
“the penitentiary in prospect,” they complained bitterly that Belden had be-
trayed t heir t rust. J ennings a nd M itchell, wh o co uld ha ve st ayed s afely i n 
Kentucky, demanded that Belden enter some sort of compromise with the 
rescuers’ attorneys. Belden, however, was “inexorable.” Having sworn to pun-
ish the Oberliners, he was determined to do it, “cost what it might.”

Jennings a nd M itchell, however,  were u nwilling to be pa wns i n a po wer 
struggle. Rather than spend time in prison while waiting for the jurisdictional 



An Irrepressible Confl ict

313

dispute to be r esolved, t hey engaged separate counsel, former congressman 
Richard Stanton of Kentucky, to act on their behalves. Stanton arrived in Elyria 
on July 5 and immediately opened three- party negotiations with Albert Riddle 
(who represented the rescuers) and attorney D. K. Cartter (a former Republi-
can congressman who had been retained to conduct the Lorain County pros-
ecution). By this time the Kentuckians  were “in great terror at the prospect 
of facing the music,” leading attorney Cartter later to mock their fearful trem-
bling. “You could ha’ wa- a-a- shed your ha- a-a- nds in the sweat o’ their faces,” 
he said.

Th e ob vious de al wa s q uickly r eached. Th e L orain C ounty p rosecutions 
would be d ropped i f B elden w ould d ismiss a ll o f t he r emaining cha rges 
against t he rescuers. Th e U.S. at torney at  fi rst refused to be a pa rty to such 
coercion, but he eventually realized that he had no choice. Attorney Richard 
Stanton informed Belden that none of the essential Kentucky witnesses (in-
cluding slave own er John Bacon and clerk Robert Cochran) would ever return 
to Cleveland to testify. Belden had been outlasted by the defense, and his plan 
for conducting sequential trials had simply fallen apart. Aft er some additional 
wrangling over t he precise terms, including t he resolution of several objec-
tions by Judge Wi llson, a ll of t he cha rges  were d ismissed, a nd t he rescuers 
 were discharged from custody. Th ey had spent eighty- three days in jail.

Jacob Shipherd, one of the imprisoned rescuers and the fi rst chronicler of 
their story, was overjoyed to be released. “So ended Th e First Siege of Oberlin,” 
he exulted. P
Th e Ober lin Re scuers  were f ree a nd u nrepentant. B efore e ven l eaving ja il, 
they passed a s et of resolutions condemning t he Fugitive Slave Act a nd de-
claring that their “hatred and opposition to that unjust and unconstitutional 
law [was] more intense than ever before.”

We w ill hereaft er, as we have heretofore, help the panting fugitive 
to escape from those who would enslave him, what ever may be the 
authority under which they may act.

Th e rescuers had w orn down t he federal government a nd emerged f rom 
jail with their principles intact, but not everyone in Ohio rejoiced at “this signal 
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triumph of the Higher Lawites.” Th e proslavery Cleveland Plain Dealer railed 
against the reciprocal dismissals as an injustice against the Kentuckians who 
had been jailed “on a false charge of kidnapping.”

Finding no law in Lorain but the higher law, and seeing the deter-
mination of the sheriἀ , judge, and jury to send them to the peniten-
tiary any way, for no crime under any human law, but on a charge 
trumped up on purpose to drive them out of the country . . .  they 
proposed to exchange nolles, and the district attorney consented to 
it. So the government has been beaten at last with law, justice and 
fact all on its side, and Oberlin with its rebellious Higher Law creed 
is triumphant.

John M ercer L angston w ould n ever ha ve co nceded t hat t he k idnapping 
charges  were false (although they  were, in fact, trumped up), but he otherwise 
found himself in uncharacteristic agreement with the Plain Dealer, at least as 
to the result of the cases. “Th e counter indictments . . .  against the Kentucky 
kidnappers,” he s aid, “ended t he most st upendous, u njustifi able a nd outra-
geous proceeding ever presented and prosecuted against any American citi-
zens.” Th e rescuers  were freed.

“At last the Higher Law was triumphant.”



315

b E P I L O GU E  B

HARPERS FERRY AND BEYOND

T
he trials of the Oberlin rescuers attracted national attention in the spring 
and summer of 1859, but they  were soon overshadowed by events. Before 
the end of the year, John Brown staged his attack at Harpers Ferry, only 

to be c aptured a nd ha nged for murder a nd t reason. Brown’s execution wa s 
inevitable f rom t he moment of he wa s t aken prisoner, but t he Virginia au-
thorities st ill p roceeded w ith t he f ormality o f a t rial. Th at t rial p rovided 
Brown with the opportunity to deliver his defi ant fi nal speech, invoking the 
higher law as a justifi cation for all he had done.

John Brown’s career as an abolitionist was closely t ied to the struggle on 
behalf of fugitive slaves. Even as a child, he was aware of his father’s hatred of 
slavery, and as a teenager he joined his father as an active worker “for the Un-
derground R ailroad, r eady a t a ll t imes t o h ide f ugitives a nd h elp t hem o n 
their way north.” For more than thirty years, later with the help of his many 
sons, John Brown would continue to transport runaways to Canada or to help 
them fi nd safe havens in Ohio or New York. Gradually over that time he de-
veloped a militant ideology that justifi ed not only escape but also armed re sis-
tance to slave hunters.

In J anuary 1851 Brown f ounded t he sh ort- lived L eague o f Gi leadites, a 
paramilitary o r ga ni za tion de dicated t o r esisting t he F ugitive Slave Act. He 
was “convinced that God sent the new law to warn whites to shed their racism 
and blacks to prepare for t he a rmed battle” against slavery, a nd he i nsisted 
that h is followers take up weapons “and be r eady to use t hem at a ll t imes.” 
Brown managed to attract forty- four blacks, many of t hem f ugitives, to t he 
fi rst meeting of the Gileadites, where he instructed them to attack slave catch-
ers on sight, killing them if necessary: “Let the fi rst blow be the signal for all 
to engage; and when engaged do not do your work by halves, but make clean 
work with your enemies.” Although the Gileadites never did engage in battle, 
Brown’s opening address to his would- be troops stands out as the fi rst time 
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in A merican h istory t hat a wh ite pers on p roposed “ preemptive a rmed 
 warfare . . .  against proslavery foes.”

John Brown d id not have t he opportunity to pa rticipate i n a ny of t he fa-
mous f ugitive r escues. H is ke y fi nancial backers , h owever, t he s o- called 
Secret Six,  were all deeply involved in rescue eἀ orts. Th ree of the six— Th eod ore 
Parker, Th omas Wentworth Higginson, and Gerrit Smith— were charged with 
violations of the Fugitive Slave Act, although none was ever convicted. Th e 
other three— Samuel Gridley Howe, Franklin Sanborn, and George Luther 
Stearns— were also active in the Sims and Burns cases, although they managed 
to avoid arrest. Th eir remorse over the failure to free either Sims or Burns al-
most certainly made t hem more receptive to Brown’s extraordinary proposal 
to invade the South in order to free slaves by force.

In December 1858 Brown embarked on his fi rst rescue, crossing from Kansas 
into Missouri, where he and his men raided the homes of three slave own ers 
and liberated eleven slaves, including men, women, and children. Th us began a 
thousand- mile journey through Kansas, Nebraska, Iowa, Illinois, Indiana, and 
Michigan, as Brown escorted the former slaves to freedom while also using the 
opportunity to raise funds for his future plans. Even though Missouri Governor 
Robert Stewart and President James Buchanan had oἀ ered rewards for his ar-
rest, Brown a nd h is ba nd t raveled openly, v irtually d aring t he authorities to 
apprehend him. Brown made good on his boast that he would “not be t aken,” 
eventually reaching Detroit, where he placed his black friends— now number-
ing twelve, as a child had been born en route— on a ferry to Ontario.

Brown headed next to Ohio, arriving in Cleveland in late March 1859, just 
as Simeon Bushnell’s trial was about to begin. As before, Brown made l ittle 
eἀ ort to hide f rom t he authorities, meeting with Congressman Joshua Gid-
dings and other supporters. He even presented a p ublic lecture at which he 
praised the Oberlin rescuers and compared their eἀ orts to his own exploits in 
Missouri, where he had “forcibly taken slaves from bondage.” Brown also at-
tended Bushnell’s trial on at least one occasion. Along with his collaborator 
John Kagi, Brown visited Charles Langston and several of the other rescuers 
in ja il, a ttempting t o r ecruit t hem f or h is r apidly de veloping p lan t o r aid 
Harpers Ferry. Preoccupied with their own defense, none of the rescuers ac-
cepted Brown’s invitation to join his command.

Brown remained in Cleveland for two weeks. He stayed long enough to see 
Simeon Bushnell convicted, but he departed before Charles Langston’s dra-
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matic speech at sentencing. Still, it is known that Brown continued to monitor 
the Oberlin case, as he stayed in touch with John Kagi, who was both covering 
the t rials for t he New York Tribune a nd s ecretly continuing t he attempt to 
gather recruits. Charles Langston repeatedly rejected the request to join the 
underground army, but he supplied Kagi with the names of several other black 
men f rom Ober lin a s l ikely en listees. By m idsummer L angston had be en 
released from jail and Kagi headed east to meet with Brown, still uncertain 
about the results of his eἀ orts.

Kagi might have been discouraged, but Brown did not g ive up easily. He 
had clearly been impressed by the rescuers’ militant resolve, and especially by 
the reports of Charles Langston’s memorable speech, and in late August 1859 
he sent another envoy to Oberlin. John Mercer Langston was busy at work 
in his study when a stranger named “John Th omas” called upon him and re-
quested a meeting. Langston was conferring with a client, so he asked Th om as 
to return a ft er lunch. When the appointed hour arrived, the cautious white 
man revealed what Langston had suspected all along. “My name is not Th om as,” 
he said. “It is John Brown, Jr., and I have called to see you upon matters strictly 
secret and confi dential.” Th e younger Brown explained that his father was im-
minently planning to strike “a blow which shall shake and destroy American 
slavery itself.”

On this  whole subject I de sire to talk freely with you, and secure 
your ser vices at least to the extent of aiding us with your knowl-
edge and advice in securing one or more men.

Langston complied with the white man’s request, supplying him with the 
names of Lewis Sheridan Leary and John Copeland, two black men who had 
come t o Ober lin f rom North C arolina. C opeland had be en a l eader i n t he 
rescue of John Price and was among the indictees, although he fl ed the state 
to avoid arrest and returned only aft er the charges had been dismissed. Leary 
had also participated in the rescue, though for some reason he was not among 
the thirty- seven men indicted by the grand jury.

Leary a nd C opeland s oon j oined L angston a nd B rown f or a n ex tended 
discussion of the proposed raid. Although the younger Brown did not know 
the p recise de tails o f h is fa ther’s p lan, h e p rovided L angston, L eary, a nd 
 Copeland with “a full statement of the purposes” and nature of the attack. In 
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the course of that aft ernoon, both Leary and Copeland agreed to accompany 
Brown. De  cades la ter J ohn M ercer L angston w ould r ecall L eary’s m oving 
words when he agreed to join Brown’s troops. “I am ready to die! I only ask 
that wh en I ha ve g iven my l ife t o f ree o thers, my own w ife a nd de ar l ittle 
daughter shall never know want.” P
John Brown’s attack on Ha rpers Ferry wa s a d isaster a lmost f rom t he very 
beginning. On Sunday night, October 16, 1859, Brown and his troop of eigh-
teen men entered the sleeping town and quickly took control of a federal arse-
nal. Shots  were fi red in the encounter, however, killing a black railroad worker 
and a lerting t he town t hat a r aid was u nder way. By m idmorning Monday, 
Brown a nd h is m en  were su rrounded b y l ocal m ilitia wh ose co nstant fi re 
killed many of the raiders, including Lewis Leary. (Leary’s fi nal request would 
be f ulfi lled. C harles L angston ma rried L eary’s w idow a nd r aised L eary’s 
daughter, Loise. Loise herself had a son, whom she named aft er her stepfather. 
Th at child was Langston Hughes— poet, playwright, and central fi gure in the 
Harlem Re nais sance of the 1920s.)

Late Monday, October 17, a de tachment of federal Ma rines a rrived  under 
the command of Robert E . L ee, a nd Brown’s fate wa s sealed. At d awn on 
Tuesday, only fi ve of Brown’s men remained standing— several had fl ed and 
the others  were dead or gravely wounded. When Brown refused a demand to 
surrender, a squad of Lee’s troops stormed the armory. Brown was taken alive 
along with Oberliner John Copeland and three other survivors.

Brown wa s t urned over t o V irginia authorities for prosecution. He wa s 
soon indicted on counts of murder, inciting servile rebellion, and treason 
against the State of Virginia. All three crimes carried the death penalty, mak-
ing the charge of treason against Virginia both incongruous and unnecessary. 
Virginia Governor Henry Wise, however, had decided to use the prosecution 
as a means to assail the entire abolitionist movement. Th us, the indictment 
not only recounted the specifi c events at Harpers Ferry, but also went on to 
blame the raid on the “counsel of other evil and traitorous persons.”

John Brown, too, understood the potential po liti cal impact of his trial. Re-
fusing secret oἀ ers to or ga nize h is rescue, he ex plained t hat “I cannot now 
better serve the cause I love so much than to die for it; and in my death I may 
do more than in my life.” Th en Brown set about orchestrating the events leading 
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up to his own execution, using the courtroom as a p latform from which he 
could explain and justify his armed assault on slavery.

In t he d ays i mmediately following t he raid, Brown had be en d isowned 
by  leaders of t he abolitionist movement, i ncluding h is fi nancial supporters, 
nearly all of whom  were fearful of being tarred by association. Republican 
newspapers referred to Brown as a “solitary madman,” a “lawless brigand,” and 
worse. Th e reaction of Ohio Governor Salmon Chase was typical. “How rash— 
how mad— how criminal then to stir up insurrection.” When he was given an 
opportunity to address the court, however, Brown’s deeply emotional speech 
succeeded i n st irring n orthern co nsciences a nd, a stonishingly, t urning t he 
reviled leader of a suicidal raid into an abolitionist hero.

Th e trial itself was held in nearby Charles Town, beginning just ten d ays 
aft er t he raid. Th e evidence against Brown was overwhelming, with numer-
ous witnesses testifying to the killings committed by his men. At fi rst the de-
fendant was represented by two Virginia lawyers who had been appointed by 
the court. Despite their conscientious eἀ orts, Brown soon dismissed them in 
favor of two more po liti cally sympathetic attorneys who had arrived midtrial 
from Cleveland and Washington, D.C. Th ose lawyers did their best to present 
a defense, knowing that there was no hope for Brown to avoid the noose.

Following a day of pretrial motions and four days of testimony, it took the 
jury only forty- fi ve minutes to return a verdict of guilty on Monday, October 
31. Th e judge set sentencing for the following Wednesday morning.

Th e def endant a ppeared a lmost s erene wh en co urt r econvened. V isibly 
exhausted from the trial, neither Brown’s lawyers nor the prosecutors asked to 
address the court, so certain  were they of the impending death sentence. As 
biographer David Reynolds observed, “No one suspected that this would be a 
day of victory for John Brown.” Th e trial judge certainly did not anticipate 
what was coming when the defendant was asked “whether he had anything to 
say why sentence should not be pronounced upon him.”

Brown arose and delivered “a trenchant appeal to a higher law.” In terms 
that recalled Charles Langston’s speech at his own far less severe sentencing, 
Brown said, “It is unjust that I should suἀ er such a pena lty,” even if it is pro-
vided for by statute. “Th is Court,” he continued, “acknowledges, too, as I sup-
pose, the validity of God’s law.” Th at higher law teaches, he said, “to remem-
ber them that are in bonds.” Brown therefore had neither apology nor regret, 
because “I endeavored to act up to that instruction.”
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I bel ieve t hat t o have i nterfered a s I ha ve d one, a s I ha ve a lways 
freely admitted I have done, in behalf of His despised poor, I did no 
wrong, but right. Now if it is deemed necessary that I should forfeit 
my l ife for t he f urtherance of t he ends of justice, a nd mingle my 
blood further with the blood of my children and with the blood 
of millions i n t his slave country whose r ights a re d isregarded by 
wicked, cruel and unjust enactments, I say, let it be done.

Th e eἀ ect of Brown’s speech was stunning, drawing convulsive reactions 
on both sides of the Mason- Dixon Line. In the North, signifi cant public opin-
ion swung behind Brown, who was suddenly seen as an abolitionist martyr. 
One antislavery newspaper warned that the execution of Brown would lead to 
the end of slavery more surely than “if he had succeeded in running oἀ  a few 
hundred slaves.” Henry David Th oreau, Ralph Waldo Emerson, and Wendell 
Phillips all gave speeches lauding Brown. Phillips declared that Brown “has 
twice as much right to hang Governor Wise, as Governor Wise has to hang 
him.” Oberliner Charles Langston was more outspoken than most. He praised 
Brown as a “noble old hero” whose “aims and ends  were loft y, noble, generous, 
benevolent, humane and Godlike.”

More than anything  else, a p hrase of Emerson’s captured and intensifi ed 
reaction to Brown’s transformative speech, describing him as

that new saint, than whom none purer or more brave was ever led 
by love of men into confl ict and death,— the new saint awaiting his 
martyrdom, and who, if he shall suἀ er, will make the gallows glo-
rious like the cross.

Emerson’s i nvocation of t he “gallows g lorious” sped across t he country 
“like a r icocheting bullet.” Abo litionists a nd e ven s ome m oderates i n t he 
North  were heartened, but Southerners  were enraged, using the occasion to 
demonize not only Brown but also every po liti cal fi gure associated with the 
antislavery movement. Jeἀ erson Davis, then a senator from Mississippi, called 
for his colleague William Seward to be hanged for the crime of encouraging 
Brown’s raid and inciting “slaves to murder helpless women and children.” It 
was Seward who had fi rst articulated the claims of higher law, which in turn 
made him responsible for Brown’s invasion of the South, “and that invasion, 
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and the facts connected with it, show Mr. Seward to be a t raitor, and deserv-
ing of the gallows.”

John Brown was duly hanged in Charles Town, Virginia, on December 2, 
1859. Due to per sis tent rumors of an abolitionist rescue plot, Virginia’s Gover-
nor Wise had ordered extraordinary security for the event, marshaling more 
than 1,500 troops from seven regular and militia regiments. No civilians  were 
allowed anywhere near the gallows, and howitzers  were placed at either end of 
the scaἀ old as an extra precaution. According to Major J. T. L. Preston of the 
Virginia Military Institute, it was “the greatest array of disciplined forces ever 
seen in Virginia.” Preston hoped that the execution might signal the end of 
radicalism on both sides. “So perish all such enemies of Virginia,” he shouted 
aft er the trapdoor swung open. “All such enemies of the  Union!” Others in 
attendance would come to hold fa r d iἀ erent ideas. John Wi lkes B ooth had 
temporarily attached himself to a company of the Richmond Grays assigned 
to guard the execution— having abandoned a play in midproduction— and he 
was stationed only a few yards from the gallows. In his later career as a Con-
federate sympathizer, Booth would exaggerate his role in the hanging, going 
so fa r a s to i ntimate t hat he had t aken pa rt i n Brown’s c apture a t Ha rpers 
Ferry.

Aft er nearly a de  cade of mistrust and recrimination over the confl ict be-
tween slave catching and higher law, many in the North and South now found 
themselves e ven m ore f undamentally a t odd s. A s Northerners i ncreasingly 
hailed Brown as a hero, panicky Southerners execrated him as the dev il him-
self. If the occasional rescue of fugitives in Pennsylvania, Massachusetts, and 
Ohio had en dangered the  Union, the l ionization of John Brown threatened 
to sha tter a ny h ope o f r econciliation. A s o ne S outh C arolina e ditor p ut i t, 
“Th e day of compromise is passed [and] there is no peace for the South in the 
 Union.”

P
As much as John Brown’s t rial a nd oratory infuriated slave own ers a nd ex-
hilarated abolitionists, it put the fear of radicalism in the mainstream Republi-
can Party as southern fi re- eaters did all they could to connect Brown’s insurrec-
tion to Republicanism. Hundreds of pikes had been recovered when Brown 
was captured— he had intended to distribute them among liberated slaves— and 
many of the frightening weapons  were soon distributed to southern governors, 



f u g i t i ve  ju s t i c e

322

with a warning that the pikes constituted “impressive evidence of the fanatical 
hatred borne by the dominant northern party to the institutions & people of the 
Southern states.” Fift een of the pikes  were displayed in the Washington, D.C., 
offi  ce of Alabama Senator Clement Clay, again as a reminder that they stood for 
the “unscrupulous & a trocious means resorted to for t he attainment of t he 
objects sought” by the Republicans.

Th e charges  were untrue, of course, but that made them no less compelling. 
As the critical election year of 1860 began, every prominent Republican had 
to be wary of guilt by association. Perhaps most aἀ ected was the Republicans’ 
presidential f ront- runner, Wi lliam Seward, whose i nvocation of “ higher law” 
and “irrepressible confl ict” had made him a prime target for the sort of wild ac-
cusations that could cripple a campaign. Salmon Chase, the party’s other lead-
ing contender and the champion of “natural rights,” was also closely associated 
with antislavery radicalism and was considered by many to be unelectable.

As the Republicans’ nominating convention approached— to be held that 
May in Chicago’s recently erected Wigwam— many local party leaders began 
looking for a more centrist alternative to Seward or Chase. Abraham Lincoln 
was the logical choice. His antislavery credentials  were solid but not extreme. 
Lincoln wa s fi rmly opposed to t he ex pansion of slavery i nto t he ter ritories 
and he had del ivered scathing critiques of the Dred Scott decision, but he al-
ways rooted his antislavery views in constitutional doctrine, rather than ap-
peal to Seward’s vision of higher law or Chase’s philosophy of natural rights. 
He wa s a lso f rom t he c rucial s wing st ate o f I llinois a nd i t wa s t herefore 
thought that he might appeal to moderate voters in other border states such as 
Indiana, New Jersey, and Pennsylvania.

Although he was well aware of the importance of the fugitive slave issue to 
northern abolitionists, Lincoln had staked out a st rategically moderate posi-
tion on enforcement of the Fugitive Slave Act. He did not endorse re sis tance 
to the law, much less threaten to “trample” it, as had S eward and Chase. In 
fact, Lincoln conceded its constitutionality and, in his failed 1858 Senate cam-
paign against Stephen Douglas, he a llowed t hat Southerners  were entitled 
to “legislation for reclaiming their fugitives.” In 1859, in the aft ermath of the 
Oberlin Rescue, Lincoln had cautioned Chase against turning the fugitive is-
sue i nto a na tional c ampaign plank: “ Th e i ntroduction of a p roposition for 
repeal of the Fugitive Slave Law into the next Republican national convention 
will explode the convention and the party.”
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His careful triangulation on the Fugitive Slave Act did not endear Lincoln 
to abolitionists— Wendell Phillips famously called him a “Slave- Hound from 
Illinois”— but it was Lincoln who was in better touch with the national elec-
torate. Th e Republicans’ “ limited antislavery co ali tion” was much closer to 
Free- Soilism t han to abolitionism. Th at tended to “marginalize the fugitive 
slave issue” as the party attempted to broaden its membership and enlarge 
its support. In March 1860 even the prosecutor in a fugitive rescue case 
invoked Lincoln’s views, calling him “the highest authority [of] the best sec-
tion of his party” and praising his “great moral heroism to announce that he 
was in favor of ‘an effi  cient fugitive slave law.’ ”

Lincoln won the Republican nomination on the third ba llot. Seward had 
indeed been thought “too radical on slavery.” Th e more temperate (if not less 
zealously abolition- minded) Chase had disastrously failed to secure the united 
support of his own state’s delegation, in part because Ohio Republicans  were 
divided over i ssues related to t he Ober lin Re scue. Th e Republican Party’s 
national platform forthrightly affi  rmed the provocative principle that “all men 
are created equal” and expressed “abhorrence [at] all schemes for disunion.” It 
condemned “t he n ew d ogma t hat t he C onstitution o f i ts own force c arries 
slavery into any or all of the territories of the United States,” and it asserted 
that “the normal condition of a ll the territory of the United States is that of 
freedom.” But it made no mention of the Fugitive Slave Act.

Th e silence of the Republican platform made no impression on southern 
slaves, who continued to run away to the North as they a lways had. More 
fugitives  were apprehended by slave catchers in 1860 than in all but three of 
the other ten y ears since passage of the Fugitive Slave Act. Fortunately for 
Lincoln, however, there was only one rescue and there  were no controversial 
trials be tween h is n omination i n Ma y a nd h is v ictory i n N ovember. At 
least in the northern states— which  were the only states where the Republi-
cans campaigned— the Fugitive Slave Act was not an overriding issue in the 
election.

Th e fugitive slave problem still boiled in the South, however, as the advo-
cates o f d isunion  were u nmoved b y L incoln’s a pparent m oderation o n t he 
question. Th roughout the “secession winter” of 1860– 1861, the “fugitive slave 
issue remained one of the irreducible elements in the crisis of the  Union,” and 
repeated eἀ orts  were made to keep the nation intact by sacrifi cing the free-
dom of runaway slaves. In his annual message to Congress on December 3, 
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1860, outgoing President Buchanan proposed an “explanatory amendment” 
to the Constitution that would “recognize the right of the master to have his 
slave who has escaped from one State to another restored and ‘delivered up’ 
to him.” Buchanan’s amendment would also have affi  rmed the “validity of the 
fugitive- slave law enacted for this purpose” while declaring “that all State laws 
impairing or defeating this r ight are v iolations of the Constitution, and are 
consequently null and void.”

Th e Rep ublican P arty a lso s ought t o p lacate t he s ecessionists b y g iving 
them “complete satisfaction” in “the matter of fugitive slaves.” Various reso-
lutions called for repeal of the northern states’ personal liberty laws and even 
the imposition of pena lties against states that interfered with recapture and 
rendition. Wh en th e 36th C ongress r econvened f ollowing th e e lection, 
special committees i n both  houses recommended st rengthening t he Fugitive 
Slave Act. Lincoln himself authorized a proposal resolving that “the fugitive 
slave clause of t he Constitution ought to be en forced by a la w of Congress, 
with effi  cient provisions for that object,” though he specifi ed t hat i t should 
include “the usual safeguards to liberty, securing freemen against being sur-
rendered as slaves.”

Th e provision of safeguards to liberty was apparently “much too much for 
southern radicals,” who proceeded to lead their states out of the  Union. By 
the time Abraham Lincoln was inaugurated in March 1861, seven states had 
voted in favor of secession, with four more to follow later that spring aft er the 
fi ring on Fort Sumter.

Th e outbreak of the Civil War, however, did not resolve the fugitive slave 
problem, e ven t hough t he C onfederate st ates had be come— by t he l ogic o f 
their own declarations— a “ hostile foreign country” that was not entitled to 
invoke the remedies of the U.S. Constitution. Four slave states— Missouri, 
Kentucky, Mary land, and Delaware— did not secede. President Lincoln was 
determined to retain the loyalty of the border states at almost any cost, believ-
ing that military victory would be i mpossible without them. “I hope to have 
God on our side,” he is reputed to have said, “but I must have Kentucky.”

Accordingly, Attorney General Edward Bates ordered the U.S. marshal in 
Missouri to continue to enforce the Fugitive Slave Act in July 1861. Th e cur-
rent “insurrectionary disorders,” Bates said, did not change the “legal status” 
of the state or its residents, and refusal to execute the Fugitive Slave Act would 
therefore constitute an “offi  cial misdemeanor.”
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Lincoln’s generals faced a more diffi  cult situation in the theaters of battle, 
as t housands o f sla ves— known a s “ contrabands”— fl ed f rom r ebel ma sters 
and sought refuge with the  Union forces. Army policy toward these runaways 
was i nconsistent i n t he early years of t he wa r; some commanding offi  cers 
sheltered t hem, wh ile o thers r efused “t o r eceive such f ugitives i nto t heir 
lines.” Th at problem was eventually resolved by the Confi scation Acts (which 
forfeited the rights of rebel slave own ers) and then, of course, by the Emanci-
pation Proclamation of 1863.

Lincoln’s government continued to en force t he Fugitive Slave Act i n t he 
border states, as well as in the District of Columbia. By the summer of 1863, 
with t he E mancipation Proclamation in  force, t he Fugitive S lave Act had 
“lost i ts u sefulness” to t he  Union a nd it fell more or less i nto desuetude. It 
would be a nother year, however, u ntil C ongress voted to repeal t he od ious 
law, ac ting pursuant to bills sponsored by t he old abolitionist heroes Th ad -
deus Stevens (in the  House) and Charles Sumner (in the Senate).

President Lincoln signed the bill of repeal on June 28, 1864. Th e Civil War 
would not end for nearly another full year, but the U.S. government had fi -
nally rid itself of the bitter burden of slave catching.P
As a co rnerstone o f t he C ompromise o f 1850, t he F ugitive Sla ve A ct had  
been enac ted i n t he hope o f bringing about a na tional r econciliation. I n-
stead it only deepened sectional division by thrusting the problems of slav-
ery de eply i nto t he North, wh ile convincing S outherners t hat t hey would 
never obtain willing cooperation in the free states. Successive proslavery fed-
eral ad ministrations— under presidents Fillmore, P ierce, a nd Buchanan— 
managed more or less to enforce the law, but they failed to make it respect-
able. Over nine years of captures, rescues, renditions, and trials, adherence 
to the higher law was transformed from an abstract principle into a v igor-
ous po liti cal movement. In the spring of 1850, when Senator William Seward 
fi rst observed that there was a “higher law than the Constitution,” he might 
have expected his words to echo in the streets and legislative chambers, but 
he would not have predicted t hat t hey would a lso be h eard one d ay— and 
even taken seriously— in courtrooms.

Th e higher law hovered unacknowledged over the Christiana trial in 1851. 
In P hiladelphia a nd be yond, C astner Ha nway’s su pporters l oudly p raised 
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“freedom’s battle” against slave catchers a nd justifi ed t he k illing of Edward 
Gorsuch. B ut d uring t he t rial i n I n de pen dence Ha ll, t he def ense a ttorneys 
 were careful to profess their undivided allegiance to the Constitution and the 
Fugitive Slave Act, going so far as to concede the legitimacy of slave hunting. 
Th ere was little doubt that the defendant and his attorneys believed, as Han-
way had a nnounced bef ore h is a rrest, t hat f ugitive sla ves had “ a r ight t o 
 defend themselves,” but no lawyer would have dared suggest as much before 
the bench.

Boston was a n abolitionist st ronghold i n 1854, where t he h igher law was 
preached from pulpits and proclaimed loudly at meetings and in lecture halls. 
In t he courtroom, however, it remained a d octrine t hat dared not speak its 
name. Richard Henry Dana and his colleagues intimated, suggested, and im-
plied that the federal law should be bent and reinterpreted in order to avoid 
the evil demands of the Fugitive Slave Act, but they never argued that it should 
simply be abrogated. Th eir jurisprudence distinguished sharply between hu-
man rights that derived from natural law, and legal rights that depended upon 
the standard conventions of statutes, cases, and writs. Only the latter had pur-
chase in the judicial courts of Massachusetts.

Finally in 1859, following the most tumultuous and divisive de cade in the 
nation’s short h istory, t he h igher law was openly proposed as a def ense to 
criminal charges. Attorney Albert Riddle declared himself a votary of the 
higher law, and his colleague Rufus Spalding called upon a f ederal judge to 
defy the U.S. Supreme Court. But most outspoken was the black defendant, 
Charles Langston, who risked additional ja il t ime by announcing his inten-
tion to continue rescuing fugitives who had managed to reach Ohio’s free soil 
“by t he ex ercise o f t heir o wn G od- given po wers.” L angston f ully ex pected 
that his eventual sentence would be lengthened when he informed the court 
that he endorsed the forcible defense of human rights “which God gave us that 
we ne ed not  b e s laves.” Th e defendant m ight have been t he most su rprised 
person in the courtroom when the stern Judge Hiram Willson instead reduced 
this sentence, almost apologizing to Langston for the necessary enforcement 
of the law.

It w ould be t oo m uch t o cla im t hat r e sis tance t o t he F ugitive Sla ve A ct 
made the Civil War inevitable, or that John Brown took his cue from aboli-
tionist lawyers and their clients, or even that Lincoln secured the Republican 
nomination by i ntentionally d istancing h imself f rom t he radical defense of 
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fugitive slaves. But it is fair to say that the emergence of higher law— whether 
expressed in court, in the streets, or on the gallows— helped to create an un-
bridgeable gap between the free states and the slave power. And that pro cess 
was placed powerfully in motion by the courage of escaping slaves who, as 
Charles Langston put it, exercised their rights to “ liberty under the laws of 
God.”
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