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“Judge Gray’s thorough and scholarly work, based as it is on his personal
experience, should help considerably to improve our impossible drug laws.
[His] book drives a stake through the heart of the failed War on Drugs and
gives us options to hope for in the battles to come.”—Walter Cronkite

“However harmful the ingestion of drugs is to their users, the attempt to
prohibit drugs has made matters far worse, threatening our basic rights
to life, liberty, and property. That is Judge Gray’s thesis in this important
book, and he cites overwhelming evidence to support it. His proposals
to improve the situation do not go as far as I would like, but they are all
feasible and in the right direction. If adopted, they would produce a major
improvement.”—Milton Friedman

“The War on Drugs cannot be a war on discussion of this problem. We
can fight drug use and abuse and still explore viable options. Judge Gray
illuminates options and in the process will promote necessary discussion of
them.”—George P. Shultz

“It’s all here! A stinging indictment of today’s drug strategies and a rally-
ing cry around new strategies for tomorrow.”—Gary E. Johnson, former
Governor of New Mexico

“It has been said that in public policy development we must distinguish
between ideas that sound good and good ideas that are sound. In this book,
Judge Gray provides sound ideas for a more effective national drug control
policy. He recognizes that the War on Drugs needs new thinking for this
new century.”—Kurt L. Schmoke, former Mayor of the city of Baltimore

“This book is a powerful indictment of our failed War on Drugs. Jim Gray
not only communicates the devastation wrought by a war he witnessed
from the front lines as a trial judge and federal prosecutor, but he displays
in these pages the moral courage it takes to cry out that the emperor wears
no clothes.”—Arianna Huffington, author of How to Ouverthrow the
Government
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PREFACE TO THE SECOND EDITION

This approach to the drug problem is really a matter of our policy
on drugs. The drug problem, the social problems, will always be
with us, but how we deal with them must be rethought.!

JubpGE DAavID NICHOLS (RETIRED),
Superior Court, Bellingham, Washington

How does one win a drug war when millions of Americans who use
recreational drugs are financing the cartels[’] bribing, murdering,
and bebeading to win the war and keep self-indulgent Americans
supplied with drugs??

PAT BUCHANAN,
advisor to former Presidents Richard Nixon, Gerald Ford, and Ronald Reagan

I have one question that nobody ever asks, and that is this question:
What would happen if there were no profit in drugs? If they couldn’t
make any money out of selling drugs, what would happen??

REp. DAN BurTON (R-IND.)
My personal view, I think for the most part we should legalize

marijuana and be done with it. Because I think it’s created way

more havoc and trouble than it’s worth.*

JuDpGE ROBERT L. DEscHamps 1II,
Missoula County District Court, Missoula, Montana

Future generations will look back at us as idiots for this war on drugs,

the same way we mocked the Roaring Twenties prohibitionists.’

DEeruTY SHERIFF NATE BRADLEY (RETIRED),
Sutter County, California

1. Paraphrased from a LEAP video at http://www.Youtube.com/watch?v=u0-LD4mWar0.
2. Quoted in Eve Conant, “Pot and the GOP,” Newsweek, November 1,2010:30-35.

3. Dan Burton, “They Do It Because They Make Money,” Sojourners Magazine, May-June
2003:23.

4. Quoted in Kim Murphy, “Jurors Are Giving Pot Suspects a Pass,” Los Angeles Times,
December 25, 2010, Orange County ed.: A1, A21.

5. Quoted in Andy Mclntosh, “McIntosh: ‘Reefer Madness’ Mentality Persists,” North
County Times (San Diego and Riverside Counties, California), May 21, 2011, http://www
.nctimes.com/news/opinion/columnists/mcintosh/article_b53b8314-892a-5e¢61-833a-
Oadaele7c11f.html.
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any things have happened since this book was first published

in 2001. Unfortunately, there is no particular need to update

many of the stories or much of the data, because since that time
we have compounded our problems by continuing to follow the same
failed and hopeless policy of Drug Prohibition that we have been actively
employing for the past four decades or more. So although much has hap-
pened, not much has really changed. Thus the arguments previously made
are just as forceful now as they were then.®

To highlight that point, at the beginning of my presentations to vari-
ous groups, I almost always ask whether we are in better shape today than
we were five years ago regarding the critical issue of drug abuse and all of
the crime and misery that go with it. And almost never do any people in
the audience raise their hands and say that we are. Well, if it’s true that
we’re no better off—and it is—then we also must realize that we have
no legitimate expectation of being in better shape next year than we are
today—unless we change our approach.

Without question, things have indeed gotten worse during these past
ten years. So this book has now been updated to show that the number of
people arrested and incarcerated for drug offenses has continued to climb
almost unabated; that the problems caused specifically by drug money
have continued to reach terrifying levels, including the unprecedented but
entirely foreseeable violence and corruption that has fallen on Mexico;
and that all the while these sometimes dangerous and addicting drugs
have become even more available for anyone who wants them, especially
our children.

But over these past ten years there have also been some remarkable
signs of progress, and those are addressed. For example, twenty-three
states have now passed some form of marijuana decriminalization

6. Throughout this book, and many others about this subject, many statistics are included
about costs, drug usage, arrest and incarceration rates, and more. Obviously, some of these
statistics are more reliable than others. For example, most of the federal government’s
statistics concerning personal drug use are taken from voluntary disclosure surveys. As
you can imagine, when someone taking information for the government is standing on
your front porch with a clipboard, you are much more likely to be honest about your
drug usage when you perceive that prosecution is more easygoing than when it is being
pursued more rigorously. This means that usage rates automatically will be artificially
lower if prosecution rates are increased and more truthfully higher if prosecution rates
are reduced. Nevertheless, I include many statistics, since they help to provide a frame of
reference. If you want to obtain the most recent statistics for yourself, visit http://www
.ondcp.gov, http://www.nida.nih.gov, http://www.CommonSenseDrugPolicy.org, http://
www.DrugWarFacts.org, http://www.DrugLibrary.org, http://www.DrugPolicyAlliance
.org, or http://www.MarijuanaPolicyProject.org, and if you would like to receive updated
statistics every week on domestic and international drug policy news, you can sign up at
http://www.capwiz.com/drcnet/mlm/verify/.
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laws;” fourteen states and the District of Columbia have now imple-
mented a system for the use of medical marijuana; and as of the time
of this writing, nine additional states have bills pending that would
implement similar systems. And as a sign of things to come, the Barack
Obama Administration, through Attorney General Eric Holder, has
gone on record as saying the federal government will not prosecute
people for use, possession, or sale of medical marijuana, as long as they
act in compliance with the laws of their individual states.

In addition, although Proposition 19, California’s 2010 ballot initia-
tive that would have installed a system to treat marijuana like alcohol
for adults, did not pass, several important groups—the League of United
Latin American Citizens of California, LEAP (Law Enforcement Against
Prohibition), the National Black Police Association, the National Latino
Officers Association, the California chapter of the NAACP, California
Church IMPACT, and the California chapter of SEIU (Service Employees
International Union)—and even the Reverend Jesse Jackson® came out
publicly in its support. This helped the campaign to be enormously suc-
cessful in mainstreaming an honest and full discussion about the issue of
strictly regulating and controlling marijuana statewide, nationwide, and
even worldwide.

Furthermore, lots of information, like a September 2010 study from
the Cato Institute by Harvard economist Jeffrey Miron, was circulated,
stating the forthright truth that while California spends about $960
million every year on marijuana law enforcement, including more than
861,000 marijuana arrests, thousands of rape kits went untested last year
for lack of funding. And yes, although most of the state’s newspapers
editorialized against California’s Proposition 19, many couched it in lan-
guage similar to the San Francisco Chronicle’s, saying, “We agree with the
architects of Prop. 19 that the ‘war on drugs’—especially as it applies to
marijuana—has been an abject failure.”

Similarly, in my frequent debates with chiefs of police and other law
enforcement officials, many stated, both privately and on the air, that they
had no problem with adults buying marijuana if strictly regulated and
controlled—they just had problems with some of the specific provisions of
Proposition 19. Thus people are beginning to understand that even though
they don’t like marijuana and wouldn’t use it themselves, it is here to

7. Ryan S. King, The State of Sentencing 2007: Developments in Policy and Practice
(Washington, D.C.: Sentencing Project, 2008), http://www.sentencingproject.org/doc/
publications/sl_statesentencingreport2007.pdf.

8. Jesse Jackson, “It’s Time to End Dismally Failed “War on Drugs,”” Chicago Sun-Times,
June 6, 2011, http://www.suntimes.com/news/Jackson/5805266-452/its-time-to-end-
dismally-failed-war-on-drugs.html.

9. Brian Doherty, “Just a Matter of When?” Reason, February 2011:32-39, at 37.

3%
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stay, so we might as well regulate, control, and tax it. As evidence of that
change, the edition of the Economist dated February 10, 2011, contained
a poll showing that a clear majority of Americans favor treating marijuana
like tobacco and alcohol.*®

So why exactly is the tide of public opinion beginning to change?
Because people are beginning to understand that (1) pursuing this policy
for the past forty years has cost us hundreds of thousands of lost lives
and over $1 trillion, with spending in 2008 alone being $48.7 billion, of
which $33.1 billion was spent by state and local governments and $15.6
billion by the federal government; (2) for every drug dealer who is killed
or put in prison, there’s a lineup to replace him because the money, which
is estimated to be an astounding $320 billion per year worldwide, is just
too good and the traffickers are too adaptable; (3) despite all the efforts
by the governments of the world, about 5 percent of the world’s adult
population continues to use illicit drugs—which is the same proportion as
a decade ago—and people in countries like the United States and Britain
that have tougher laws and policies against drug use, possession, and sales
use more drugs than those with more lax approaches; (4) the policy of
Drug Prohibition makes criminals out of otherwise law-abiding citizens
and makes the drugs themselves more dangerous and unhealthy to use;
and (5) regulating and controlling these drugs not only would drive vio-
lent gangsters out of business but would also convert drugs from being a
law and order problem into being a public health problem, at the same
time that it would provide needed tax revenues to governments.!' So one
way or another, lots of people are beginning to understand that there must
be a better way!

Other positive developments were the successful decadelong program
of the decriminalization of all drugs in Portugal and the continued success-
ful results seen by the medical maintenance programs for heroin-addicted
people in Switzerland. In addition, more groups of influential people were
willing to discuss this critically important issue openly, fully, and honestly.
Heading the list was the conference of the Latin American Commission

10. “Happy Toking: Strong Majorities for Drug Reform,” The Economist, February 10,
2011, http://www.economist.com/node/18118857?story_id=18118857, which provides re-
sults from a YouGov poll showing that if those who choose Don’t Know are excluded,
Americans support the legalization and taxation of marijuana by more than two to one,
and even including them, a clear majority favor the same result.

11. “How to Stop the Drug Wars: Prohibition Has Failed; Legalization Is the Least Bad
Solution,” The Economist, March 7, 2009:15-16; and Jeffrey A. Miron, “The Budgetary
Implications of Drug Prohibition,” http://www.economics.harvard.edu/faculty/miron/
files/budget%202010%20Final.pdf, February 2010, which shows that the proposed 2012
federal budget for the War on Drugs has been increased to $26 billion, of which 60 percent
is set aside for “supply reduction,” shorthand for law enforcement and military interdiction.
See http://www.whitehousedrugpolicy.gov/policy/12budget/fy12Highlight.pdf.
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on Drugs and Democracy, led by former presidents of Brazil, Colombia,
and Mexico. In reflecting on the core findings of the conference, former
President Fernando Henrique Cardoso of Brazil said, “The prohibition-
ist approach, based on repression of production and criminalization of
consumption, has clearly failed.”'? Earlier findings by the International
Centre for Science in Drug Policy that greater law enforcement results in
increased violence in the drug market'? are completely consistent with the
comments made by those three former Latin American presidents, as is
the resolution unanimously passed by the U.S. Conference of Mayors that
calls the War on Drugs a “failed policy that is driving over-incarceration
and racial disparities.”!*

As importantly, Vicente Fox, who was president of Mexico from
2000 to 2006, during which time he actively pursued our policies of Drug
Prohibition, has since that time reversed his position. As of January 2011
he now favors full-on legalization of the production, transit, and sale of
all prohibited drugs because, as he stated it, the drug war cannot be won
through strength of arms. President Fox further explained his views by
saying, “We have to take all the production chain out of the hands of
criminals and [put it] into the hands of producers—so there are farmers
that produce marijuana and manufacturers that process it and distributors
that distribute it and shops that sell it. . . . I don’t want to say that legaliz-
ing drugs means that drugs are good. They are not good but bad for your
health, and you shouldn’t take them. But ultimately, this responsibility is
with citizens.”!*

Other leaders such as Britain’s former Home Office Minister and
Defense Secretary Bob Ainsworth, former President Jimmy Carter, for-
mer California Governor Arnold Schwarzenegger, and even conservative
Christian former Republican presidential candidate Pat Robertson have
questioned our present policy. Minister Ainsworth has said that all pres-
ently illicit substances, including heroin and cocaine, should be legalized.'®

12. Fernando Henrique Cardoso, “Ending the Futile War on Drugs,” National Times,
December 27, 2010, http://www.theage.com.au/opinion/politics/ending-the-futile-war-on-
drugs-20101226-197v8.html.

13. International Centre for Science in Drug Policy, Effect of Drug Law Enforcement on
Drug-Related Violence: Evidence from a Scientific Review (Vancouver, BC: ICSDP, 2010),
http://www.icsdp.org/docs/ICSDP-1%20-%20FINAL.pdf.

14. U.S. Conference of Mayors, “Adopted Resolutions,” 79th Annual Conference of May-
ors, Baltimore, Maryland, June 17-21, 2011, http://usmayors.org/79thAnnualMeeting/
documents/AdoptedResolutions.pdf, p. 54.

15. Ioan Grillo, “Mexico’s Ex-President Vicente Fox: Legalize Drugs,” Time, January 19,
2011, http://www.time.com/time/world/article/0,8599,2040882,00.html?artId=2040882?
contTyp.

16. Nigel Morris, “All Drugs Should Be Legalised to Beat Dealers, Says Former Minister,”
The Independent, December 16, 2010, http:/www.independent.co.uk/news/uk/politics/
all-drugs-should-be-legalised-to-beat-dealser-says-former-minister-2161635.html.
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President Carter, in agreeing that the present global antidrug effort was a
total failure, stated, “Maybe the increased tax burden on wealthy citizens
necessary to pay for the war on drugs will help to bring about a reform of
America’s drug policies.”"” Governor Schwarzenegger said, “It’s time for
a debate [on marijuana legalization]. I think all of those ideas of creating
extra revenues, ’'m always for an open debate on it. And I think we ought
to study very carefully what other countries are doing that have legalized
marijuana and other drugs.”'® And Mr. Robertson said on his 700 Club
television show that criminalizing marijuana ruins young lives. “Young
people go into prisons; they go in as youths and come out as hardened
criminals. That’s not a good thing. We’re locking up people that have
taken a couple puffs of marijuana and next thing you know they’ve got
10 years with mandatory sentences.”"’

Many of these same conclusions are increasingly shared by numerous
radio talk-show hosts and newspapers all around the nation. For example,
the Chicago Sun-Times, the nation’s nineteenth-largest newspaper, pub-
lished an editorial saying, “When will we accept that America’s war on
drugs is over—we lost—and it’s time to get real about our drug laws?”2
Similarly, the Seattle Times editorialized that “marijuana should be legal-
ized, regulated and taxed.” It went on to say that the push to repeal fed-
eral prohibition should come from the states, and it should begin “with
the State of Washington.”?! Then only a week later an editor of the paper
wrote a column about the response the paper had received to the position
it had taken, saying, “It is rare we publish an editorial on a hot topic and
receive near universal praise.”?” Yes indeed, we are definitely seeing a
change in public opinion!

In another major development, increasingly jurors—who in many ways
speak for society in general—are refusing to convict people who are charged
with marijuana offenses. For example, a judge in Missoula, Montana, who
was attempting to empanel a jury for the trial of a defendant charged with

17. President Jimmy Carter, “Call Off the Global Drug War,” New York Times, June 17,
2011: A35.

18. Jonathan Lloyd, “Schwarzenegger: High Time for Marijuana Debate,” NBC LA,
May 5, 2009, http://www.nbclosangeles.com/news/archive/Arnold-Ready-to-Look-into-
Legalization.html.

19. Todd Powley, Detroit News, “Pat Robertson Endorses Decriminalization of Pot,”
December 23, 2010, http:/www.newsmax.com/InsideCover/Pat-Robertson-Endorses-
Decriminalization/2010/12/23/id/380933?s=al&promo_code=B5B4-1.

20. “Save Marijuana for the Ailing,” Chicago Sun-Times, June 22, 2010:21.

21. Associated Press, “Seattle Times Calls for Legalization of Marijuana,” February
18, 2011, http://seattletimes.nwsource.com/html/localnews/2014272965_apwaseattle
timesmarijuana.html.

22. Ryan Blethen, “Legalizing Cannabis: High Time for a Sober Discussion,” Seattle
Times, February 25, 2011, http://seattletimes.nwsource.com/html/opinion/2014334405_
ryan27.html.
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distributing a small amount of marijuana, encountered a virtual mutiny
from some of the potential jurors. One juror began by saying she would
have a “real problem” convicting a person for such a small amount; she
was followed by a woman behind her who said, “I can’t do it.” Then after
two more potential jurors expressed reservations, four or five more people
raised their hands, saying, “Me too.” So Judge Robert L. Deschamps III,
knowing he had a problem, said, “I was thinking, maybe I’ll have to call a
mistrial. We’ve got a lot of citizens obviously that are not willing to hold
people accountable for sales in small amounts [of marijuana], or at least
have some deep misgivings about it. And I think if T excuse a quarter or a
third of a jury panel just to get people who are willing to convict, is that
really a fair representation of the community? I mean, people are sup-
posed to be tried by a jury of their peers.”?

Similarly in 2009 in Illinois, which has no medical marijuana law,
a Vietnam veteran who said he used marijuana to treat his condition of
posttraumatic stress and pain was acquitted by a jury after only two hours
of deliberation, even though authorities found twenty-five pounds of mar-
ijjuana in his car and another fifty pounds of marijuana plants in his home.
After the trial, the prosecutor said, “It’s becoming an increasing problem.
People just don’t seem to care about marijuana cases anymore.”?

Of course, during the past ten years other problems have continued
just as before. The sale of illegal drugs has continued to corrupt our
children by luring them into the lifestyle of drug usage and drug selling.
In fact, it has continued to be the main Horatio Alger story of the past
decade, showing many of our nation’s young people that they can never
in their lifetime make as much money doing anything as they can by sell-
ing drugs. Young people are not selling Jim Beam bourbon to each other
on their high school campuses, but they are selling drugs like marijuana,
ecstasy, and cocaine to each other all of the time. And this is an express
result of our policy of Drug Prohibition.

In addition, and as we have seen throughout first Alcohol and now
Drug Prohibition, manufacturers, distributors, and sellers of the illicit
product, driven by the obscenely large profits to be made by drug traf-
ficking, are always far ahead of law enforcement because they can be
much more flexible. For example, the illegal dealers can always create
yet another dangerous drug that is not yet illegal and sell it on the open
market. As I write this, the newest threats are Salvia divinorum, which is
a hallucinogenic member of the sage family, and bath salts, whose ingre-
dients are powerful synthetic stimulants that have similar effects to cocaine
or methamphetamines. In small amounts, salvia is neither hallucinogenic

23. Murphy, “Jurors Are Giving Pot Suspects a Pass,” A21.
24. 1bid.
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nor toxic, but when its extract is smoked in larger doses, it can cause
frightening results.?* The packages of bath salts warn in red letters that
they are “not for human consumption.” But since they carry enticing
brand names like “Ivory Wave” and “Vanilla Sky,” it is clear this is simply
a ruse.?® So until governments catch up and make these substances illegal,
they will be sold to people who want to use and abuse them. Of course,
after they are made illegal, they will continue to be sold underground, and
other substances not yet illegal will be created to take their place on the
not-yet-illegal market.

Fortunately, and in addition, there has been much more scientific
research in the past ten years regarding many drugs, including marijuana,
and also about addiction in general that has provided some perspective
and hope. And all the while, medical marijuana cultivation and sale have
become an increasingly large mainstream industry. For example, when I
was asked to make a presentation at rallies for hemp and medical mari-
juana at both the Los Angeles and Anaheim Convention Centers, I was
amazed how large these multiday events were and how many people
attended. And I was further overwhelmed by the large and varied busi-
ness types that were involved, such as books and magazines, medical
doctors and attorneys, insurance companies, and paraphernalia sellers, in
addition to the expected registered medical providers, heat lamp systems,
and hydroponics and other growth and watering systems. By the time I
was finished, it was abundantly clear to me that the marijuana and hemp
industries are here to stay.?”

But we in the drug policy reform movement know that eventually we
will be successful. We don’t know when the fundamental changes will
come, and we don’t know what the new policy will be, but it is clear
that people who favor the continuation of our present policy of Drug
Prohibition are on the wrong side of history, and those who want to regu-
late, control, and/or medicalize and tax these drugs, dangerous as they
sometimes can be, will eventually carry the day.

So thank you for your interest in this critically important issue and for
being open-minded enough to consider the facts and approaches set forth
in the pages to come. And in so doing, I believe you will first be angered,
then amazed, and then inspired to work for a repeal of Drug Prohibition,
which is the biggest failed policy in the history of our country, second
only to slavery.

25. Brian Braiker, “Old Herb, New Controversy,” Newsweek, May 19, 2008:41.

26. Abby Sewell, “‘Bath Salts’ Latest Drug to Raise Alarms,” Los Angeles Times, January
28,2011: A15.

27. Mark Binelli, “Marijuanamerica,” Rolling Stone, April 1,2010:62-69, 82-85.
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INTRODUCTION







n April 8, 1992, I did something quite unusual for a trial judge: I

held a news conference in the plaza behind the courthouse in Santa

Ana, California, and openly set forth my conclusions that our
country’s attempts through the criminal justice system to combat drug use
and abuse, and all of the crime and misery that accompany them, were not
working. In fact, I had concluded that drug reform was the most impor-
tant issue facing this great country and that our so-called War on Drugs
was our biggest failure. I had reached these conclusions after spending
years as a federal prosecutor in Los Angeles, a criminal defense attorney in
the navy, and a trial judge since 1983 in Orange County, California. I had
seen firsthand that we were wasting unimaginable amounts of our tax dol-
lars, increasing crime and despair, and severely and unnecessarily harming
people’s lives, particularly our children’s, by our failed drug policy. In
short, I had seen that our drug laws were a failure, and I simply could not
keep quiet about it any longer. Some people listened; some agreed; some
were outraged and wanted to punish me for my comments.

We have been following essentially the same Drug Prohibition policy
for many decades, and it has given us the worst of all worlds. Today more
drugs are available in our communities, and at a lower price, than ever
before. We have greatly expanded the number of prisons in the United
States, but all of them are overflowing. As a direct result of the enormous
amount of money available from illicit drug sales, the corruption of public
officials and private individuals in our society has increased substantially.
We have a much higher incidence of diseases, such as hepatitis and AIDS,
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caused by the use of dirty needles, than most industrialized countries in
the world. The War on Drugs has resulted in the loss of more civil liberties
protections than has any other phenomenon in our history, including the
results from the attack on New York’s World Trade Center on September
11, 2001. Instead of being shielded, our children are being recruited into a
lifestyle of drug selling and drug usage by the current system. And revolu-
tionaries and insurgents abroad are using money procured from the illegal
sale of drugs to undermine legitimate governments all over the world. We
could not have achieved worse results if we had tried. These are strong
allegations, but the pages that follow prove that all of them are true.

Our current Drug Prohibition policy is centered on the criminal justice
system, in which we judges are required to play a significant role. There
may be a few judges in this country who still believe that our current drug
policy is working, but they are surely a small and decreasing minority.
Most judges have strong views about how to improve our drug policies,
and some of them are quite advanced. I have had many private conversa-
tions on this subject with other judges who know that the War on Drugs
has failed—in other words, that “the emperor has no clothes.” But just
like many politicians and law enforcement officers, judges are also con-
cerned about undermining their effectiveness or exposing themselves to an
electoral challenge by addressing this issue publicly.

There is also, however, a gratifyingly large number of judges and jus-
tices from all over the country who have agreed to be quoted publicly or
have already published their thoughts themselves. Some of these judicial
officers are quoted in this book, but space limitations prevent me from
quoting the many, many others. Many of the statements quoted in this
book were derived from a letter that U.S. District Court Judge Robert
W. Sweet of the Southern District of New York sent on July 30, 1998,
to state and federal judges and justices around the country, requesting
their responses to several articles about our nation’s drug policy that he
had enclosed.! Judge Sweet graciously provided me with a copy of these
responses, and I sought permission from the authors to publish some of
them here. The vast majority agreed, with many supplying additional
statements that I was free to quote as well. Unless otherwise noted, the
quoted remarks in the pages that follow were obtained in this fashion. It
must also be stated that I and all of the judges quoted herein are speaking
only as individuals and that we do not speak for any of the various courts
on which we serve.

A clear and concise statement of the problem is given in “An
Open Letter from Judges and Attorneys,” sponsored by the Voluntary

1. See Robert W. Sweet, “The War on Drugs Is Lost,” National Review, February 12,
1996:44-45.
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Committee of Lawyers, Inc. This letter was originally signed by eleven
judges and appellate justices, and reads as follows:

As judges and lawyers, we share with all Americans a deep concern
about the threat that drugs pose to our children and our country. For
more than twenty years, our nation’s response to this threat has been a
“war on drugs,” enforced primarily through a criminal justice process
which we administer and observe on a daily basis.

Though we differ in political orientation and career experience,
we unanimously observe that neither drugs nor drug abuse has been
eliminated or appreciably reduced, despite massive spending on inter-
diction and harsh punishments. Attempts at enforcement have clogged
the courts, filled the prisons with non-predatory offenders, corrupted
officials at home and abroad, bred disrespect for the law in impor-
tant communities, imperiled the liberties of the people, burdened the
taxpayers, impeded public health efforts to stem the spread of HIV
and other infectious diseases, and brought the nation no closer to
abstinence. As Congress and state legislatures enact more punitive and
costly drug control measures, we conclude with alarm that the war on
drugs now causes more harm than drug abuse itself.

Accordingly, we join with our colleagues in calling upon our pro-
fession, elected officials, the media and the public to initiate a truly
open and honest evaluation of the efficacy and consequences of our
drug control laws. Only a public debate guided by mutual respect
can yield better drug laws in which fear, prejudice and punitive pro-
hibitions yield to common sense, science, public health and human
rights. As America must never “surrender” to drugs, neither must she
surrender to inertia or fear that shuts off debate, suppresses critical
analysis, dismisses alternatives to current policies, and vilifies those
who express dissenting views.?

Judge Morris S. Arnold, U.S. 8th Cir. Ct. of Appeals, Little Rock,
Arkansas;

Judge Myron H. Bright, U.S. 8th Cir. Ct. of Appeals, Fargo, North
Dakota;

Judge Nancy Gertner, U.S. District Court, Boston, Massachusetts;

Judge Douglas W. Hillman, U.S. District Court, Grand Rapids,
Michigan;

Justice William E. Hunt, Sr., Montana Supreme Court, Helena,
Montana;

Judge Morris E. Lasker, U.S. District Court, New York City, New York;

2. See http://www.vcl.org for a current list of signatories.
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Judge James C. Paine, U.S. District Court, West Palm Beach, Florida;

Judge J. Dickson Phillips, Jr., U.S. 4th Cir. Ct. of Appeals, St. Paul,
Minnesota;

Judge R. A. (Jim) Randall, Minnesota Court of Appeals, St. Paul,
Minnesota;

Judge Marvin H. Shoob, U.S. District Court, Atlanta, Georgia; and

Judge Robert W. Sweet, U.S. District Court, New York City, New
York.

This sensible but passionate plea for public debate on our failed drug
policies has also been raised by such distinguished public figures as the late
Milton Friedman, a Nobel laureate in economics; George Shultz, Secretary
of State under President Ronald Reagan; the late William F. Buckley,
Jr., a nationally syndicated columnist; Kurt Schmoke, former Mayor of
Baltimore; Joseph D. McNamara, former Chief of Police of both Kansas
City, Missouri, and San Jose, California; Gary Johnson, former Governor
of New Mexico; Arianna Huffington, another nationally syndicated col-
umnist; former Mexican President Vicente Fox; former United Nations
Secretary-General Kofi Annan; Senator Claire McCaskill (D-Mo.); former
Brazilian President Fernando Henrique Cardoso; Virgin Group founder
Richard Branson; former U.S. Federal Reserve Chairman Paul Volcker;
former Colombian President César Gaviria; and even the Reverend Jesse
Jackson. Most of these are very conservative people who see that we are
inflicting unnecessary harm on ourselves by our current drug policy and
have called out publicly for reform. I received a standing ovation from
both the Orange County chapter of the American Civil Liberties Union
and the Young Republicans of Orange County after giving essentially the
same speech on our failed drug policies. This is a nonpartisan issue that
crosses all political boundaries.

The raw information for this book came from twenty years’ worth of
newspaper and magazine clippings, from extensive reading in the great
number of books already published on the subject, and from the govern-
ment’s own information—in addition, of course, to my own personal
experience with the criminal justice system, including my active involve-
ment as a former drug warrior.

I have learned through my twenty years of experience that although
the War on Drugs makes for good politics, it makes for terrible govern-
ment. The War on Drugs is about lots of things, but only rarely is it
really about drugs. We pursue it not because it is effective but because
it is fundable. I am convinced, however, that when the American people
realize the huge and unnecessary costs—human and financial—that we are
paying because of our failed drug prohibitionist policy, they will demand
its repeal.
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I begin with three guarantees: (1) No one who reads this book and
thinks objectively about the issues it raises will favor a continuation of
our present drug policy—unless that person is making money from its
perpetuation or has some other vested interest in it. Many people do have
such vested interests, of course, including, most obviously, those who
smuggle and sell large quantities of illicit drugs. But there are also people
with careers and expertise in government-funded projects and drug law
enforcement, and people who build and work in our country’s jails and
prisons, and people who build and supply burglar alarm equipment and
other devices to protect us from increased crime. And many politicians
continue to get elected by talking tough about the War on Drugs. (2) Our
country will someday change to a materially different drug policy. I do not
know when, and I do not know to what, but there will definitely be a sub-
stantive change. (3) Within a few years of this change, we will look back
in astonishment that we allowed our former policy to persist for so long,
much as we look back now at slavery, or Jim Crow laws, or the days when
women were prohibited from voting—and we will wish fervently that we
had not waited so long to abandon these failed and destructive policies.
But do not expect many of the people who make up our prison-industrial
complex to lead the charge for reform. Asking these people if we should
continue with the status quo is like asking a barber if you need a haircut.

For a very short time back in 1978, T held the record as an Assistant
U.S. Attorney for the largest drug prosecution in the Central District of
California. This was a case involving 70 kilograms (about 154 pounds)
of heroin that had been smuggled into the United States from Mexico,
repackaged in Los Angeles, and sent on to Detroit for distribution. We
were able to convict the rancher who grew the poppies and manufactured
the heroin in Mexico, as well as the prime mover of the operation, who
was a very dangerous man, and two of his assistants.’> That was and is a
large amount of drugs. However, to my knowledge, the record now in the
Central District is eighteen tons of cocaine, which was seized from one
location in Sylmar, California.

The fact that these amounts are now so large should not be a sur-
prise. In October 1999 Colombian and U.S. agents arrested members
of a cocaine-smuggling ring in Colombia accused of smuggling around
thirty tons of cocaine each month into the United States and Europe.*

3. Narda Zacchino, “Mexican Citizen Convicted in Dope Case,” Los Angeles Times, June
17,1978, Part I: 16

4. Karl Penhaul, “Cocaine Ring Busted by U.S., Colombia,” Orange County Register,
October 14, 1999: News 21; Eric Lichtblau, “Huge Cocaine Ring Smashed,” San Francisco
Chronicle, October 14, 1999: A14. As a further symptom of the depth of the problem, note
that the arrest of this major drug ring rated coverage only on pages 21 and 14, respectively,
of these newspapers.
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And those numbers continue unabated, regulated only by demand, and
as long as the exorbitant profits are out there, smugglers will continue
to creatively invest in new and expeditious methods, including requiring
illegal immigrants to smuggle drugs into our country as part of their fee
for passage, building elaborate systems of tunnels, and using airplanes,
fast boats, and even submarines.

There is no question that law enforcement is doing a better job today
than ever before—we now see larger seizures of drugs, larger forfeitures of
assets, more arrests and convictions of drug offenders, and longer prison
sentences than ever before. But this does not mean that we are better off
than we were back when I was a prosecutor. One of the big reasons is that
in real life when we arrest a serial rapist and send him to prison, we have
fewer rapes. But if we arrest a drug dealer on any street corner, it makes
no difference—other than that the taxpayers are forced to spend about
$30,000 per year to keep the dealer in prison. Why? Because other people
treat this as a lucrative employment opportunity. Thus almost literally
within forty minutes of the arrest, someone else is back on the same street
corner selling drugs. Of course, this is also true at the wholesale cartel
level, where the big money is made.

So what exactly is the current drug policy in the United States of
America? Over the past several decades, our government has attempted
to combat the critical problem of drug use and abuse with a program of
massive prisons, demonization of drug users, and prohibition of debate
about our options. This policy approaches drug use and abuse as a moral
issue: “Drugs are evil, and if you take them, you are evil, and we will pun-
ish you.” But decades of failed attempts to make this policy work have
shown that we cannot effectively take a medical problem and treat it as a
character issue. Unfortunately, because we tend to see issues of drug usage
in moral terms, many people actively resist opening their eyes to the severe
damage this policy is visiting on us and fail to consider viable alternatives.

Part II addresses the damage we have inflicted on ourselves through
our current drug policy. There is abundant and graphic evidence, both
historical and immediate, that our present policy has violated the credo of
the medical profession “First, do no harm.” It is also shown clearly that
there are inherent limits to what can effectively be done in a free society
to keep people from selling small amounts of drugs for large amounts of
money. In short, the drug policy our government has pursued for decades
has worked directly against the people of this country, and it actually
strengthens the things that it attempts to destroy.

Most people agree that our War on Drugs is not working, but
most people are simply not aware that we have viable options. Former
Secretary of State George Shultz voices this fact succinctly when he says,
“I have a zero tolerance attitude, but I am still searching for the best way
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of implementing it.” Regrettably, however, a common tactic of the drug
prohibitionists is to lump all of the possible alternatives together and
label them all as the “legalization of drugs.” They exploit this idea of
legalization, a concept that initially frightens people, and equate it with
surrendering in the War on Drugs and giving up our children to the men-
ace of drug addiction. This strategy enables them to refuse to discuss or
even acknowledge other possible approaches. We have only one realistic
course, they disingenuously argue, which is to step up our efforts in the
current Zero-Tolerance War on Drugs.

In truth, however, there are numbers of distinct and very workable
options to the extremes of zero tolerance on the one hand and drug legal-
ization on the other. Some of those options, which are discussed in some
depth in Part III, are programs to deprofitize these drugs, such as drug
decriminalization, which basically means that although the drugs remain
illegal, as long as people stay within very clear guidelines the police will
leave them alone; regulated distribution, which is the strictly controlled
and regulated sale to adults of designated drugs, similar to the way alcohol
is sold in some states; and legalization of drugs, which basically leaves
the distribution of these drugs to the marketplace with all of its protec-
tions under the civil justice system, and uses the criminal justice system to
govern people’s behavior. Additional options are different types of drug
treatment, such as rehabilitation programs, both voluntary and involun-
tary, public and private, and medicalization, which fundamentally puts
drug-addicted people under the control of medical doctors and their staffs,
using programs of drug treatment, needle exchange (which exchanges a
dirty needle for a clean one without charge), drug maintenance (which
allows prescriptions for the subject’s drug of choice to be filled at a local
pharmacy or medical clinic so that the subject neither gets a high nor
goes through withdrawal but is maintained at an equilibrium level), and
drug substitution (which substitutes one drug, such as methadone, for the
subject’s drug of choice). Many countries in Western Europe are not as
concerned as we are with puritan morality and are taking a much more
practical approach to their drug problems by using combinations of these
alternative approaches—and with successful results!

Another option, of course, is an even more strictly administered War
on Drugs, or Zero Tolerance—“only this time we will really get tough!”
Unfortunately, we have been getting tougher and tougher for the last
several decades, and literally every time we have done so it has made
our problems worse. Finally, we examine the option of federalism, the
rationale for the repeal of Prohibition in 1933 (which I refer to as Alcohol
Prohibition to distinguish it from Drug Prohibition), which allowed each
individual state to pursue its own policy and at the same time limited the
federal government’s involvement in helping each state enforce its chosen
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laws. This approach was contemplated by the Tenth Amendment to the
U.S. Constitution and many of the Federalist Papers. Some states chose to
stay dry, others allowed alcohol to be sold in government package stores
under a program of regulated distribution, and still others allowed the sale
of alcohol to adults by licensed private vendors.

Finally, whatever option or combination of options we eventually pur-
sue, it must include a major educational component. The need for educa-
tion about drugs and drug abuse is almost universally agreed on, even by
those who would maintain our current War on Drugs.

Throughout this book you will be presented with the perspectives of
state and federal judges from all over the United States, and from other
countries as well. They will provide you with their insights, feelings,
and conclusions about how poorly our present system has been doing,
with examples from their experiences, and with recommendations for
reform. And of course my own insights, gained from my experience as a
former federal prosecutor and trial judge, are also sprinkled throughout
the book.

Part IV looks more closely at what we can do about this situation.
Each one of us, as inhabitants, citizens, and voters in this country, can
effect a change away from our failed drug policy. For many years as a
trial judge I had a clerk who kept a handwritten sign on her desk that
read “If it’s to be, it’s up to me.” She was right, of course. Ultimately,
we are responsible for the failure of our current drug policy, but at the
same time no one is in a better position to change it. Appendix A contains
a resolution that those who wish to may sign, and Appendix B presents
some additional supporting information, including a brief summary of
many neutral governmental commission studies and other public inquiries
that have taken place in the United States, Canada, England, and even
Jamaica over the last hundred years. Each study has concluded that while
a new policy may, at least in the short run, result in some increased drug
use, we must move away from the incarceration of people for using drugs
and treat this matter as a medical and social problem. The beginning of
the end for Alcohol Prohibition was the publication of the findings of the
Wickersham Commission—which basically made the same recommenda-
tions as have the commissions on Drug Prohibition—and there is every
reason to believe that our current prohibition on drugs may be reformed
in the same way.

But before launching too deeply into the subject matter itself, I want
to present nine threshold points so that we can begin this discussion with
a common understanding;:

1. We are all on the same side of this issue—that is, we all desire to
reduce drug abuse and all of the crime and misery that accompanies
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it. Almost all of our disagreements center on which drug policy
option can best accomplish that goal.

2. Whatever drug policy we use should encourage more individual
responsibility and accountability in our society, not less.

3. Without a doubt, heroin, cocaine, methamphetamines, and so on,
can be dangerous and sometimes addictive drugs. But so also are
alcohol and tobacco sometimes dangerous and addictive drugs,
and virtually everyone agrees that we would only compound their
harm by (again) making them illegal.

4. Just because some people discuss various options about how best to
combat drug abuse, or even believe that we should employ a differ-
ent option, does not mean that those people condone drug abuse.

5. Education in the area of drug policy is critically important, and it
has definitely had some positive results, but education will con-
tinue to be used effectively no matter what drug policy options we
choose to employ.

6. Law enforcement has been doing a magnificent job in attempting
to enforce our current drug laws. The problem is with the drug
laws themselves, not the police, the courts, or the rest of the crimi-
nal justice system. Blaming law enforcement for the failure of Drug
Prohibition is no more appropriate than blaming Elliott Ness for
the failure of Alcohol Prohibition.

7. We have never been a drug-free society and we never will be.
Recognizing this fact, and recognizing the fact that these harmful
drugs are here to stay, we should try to employ an approach that
will most effectively reduce the deaths, disease, crime, and misery
caused by their presence in our communities.

8. No matter what option we employ, there will always be an impor-
tant role for the criminal justice system. Our present system is
fairly effective in holding people accountable for their actions after
drinking alcohol, even though it is not illegal for adults to use it,
and there is no reason why the justice system cannot play a similar
role regarding these other drugs as well.

9. Drug policy is a complex and multifaceted issue that does not
lend itself to little sound bites and slogans. But if we must adopt a
slogan, we should use something like “If you want to keep gettin’

PR}

what you’re getting’, keep doin’ what you’re doin’.

So what should we do now? First, we should approach this issue as
managers, not as moralists. This means that we must look for ways to
bring these dangerous drugs back under our laws. At first glance, that
seems like a strange mandate: bring these drugs back under our laws? But
the more one focuses on our current system, the more one understands
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that today the only “laws” addressing the actual use, sale, and quality
of these drugs are those enforced by the illegal drug sellers. In truth, to a
large degree we have experienced a literal collapse of the rule of law in this
area. The more we are able to bring these dangerous drugs back under the
law, the fewer problems we will have.

Investigating our options, or even choosing to pursue a different
option, does not mean that we condone drug use or abuse. But we must
also recognize that, while the use of drugs often has some harmful con-
sequences, Drug Prohibition has its own unique harmful consequences
as well. For example, when drug dealers shoot police officers, witnesses,
innocent bystanders, or even each other, that is a Drug Prohibition prob-
lem rather than a drug problem. Similarly, when drug users are forced to
steal or prostitute themselves to get money to buy artificially expensive
illicit drugs from the criminal underworld, that is a Drug Prohibition
problem more than it is a drug problem. So too is the diversion of bil-
lions of dollars from the prosecution of violent street crime and fraud
to the prosecution of hundreds of thousands of nonviolent drug sellers
and millions of drug users a distinct problem of Drug Prohibition.’ For
those who are interested in balance-of-payment deficit issues, illicit drug
sales are responsible for a larger drain of cash than anything else in our
economy except oil. The image I see is a never-ending line of people push-
ing wheelbarrows full of fifty-dollar bills out of our country with cash
generated from the sale of illicit drugs. This is uniquely a problem of Drug
Prohibition and has almost nothing to do with the drugs themselves.

Since pursuit of the same failed policy has no reasonable hope of improv-
ing our position, we should study our options. Accordingly, the president
and Congress should appoint one final, neutral, blue-ribbon commission to
study our options as fully and as publicly as possible. The members of the
commission should include representatives from law enforcement, medical
and drug treatment professionals, former addicts, members of the clergy,
university scholars, and so on. It could be chaired by someone like former
Secretary of State General Colin Powell, former Surgeon General C. Everett
Koop, or a person of similar stature and credibility.

This commission should examine how the U.S. government originally
chose to employ the current approach. Professors Richard J. Bonnie and
Charles H. Whitebread II published an extensive inquiry into the legal
history of American marijuana prohibition in the October 1970 issue
of the Virginia Law Review.® Their work includes many citations of the

5.See Ethan A. Nadelmann, “The Problem Is Prohibition,” Los Angeles Times, February 7,
1996, Orange County ed.: B11.

6. Richard J. Bonnie and Charles H. Whitebread II, “The Forbidden Fruit and the Tree
of Knowledge: An Inquiry into the Legal History of American Marijuana Prohibition,”
Virginia Law Review, October 1970.
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Congressional Record that show that public health and safety issues were
not even considered by Congress in making this substance illegal. Instead,
the motives appear to have been racism, fear, empire building, and igno-
rance.” The commission should examine and publish these facts.

The commission should also investigate successful approaches to drug
regulation over the past decades, as well as failures. It should look at
the approaches of other countries as well. And it should inquire into the
causes of the upsurge in drug use, crime, and court and prison overcrowd-
ing in the United States, an upsurge that has not occurred on anywhere
close to the same scale elsewhere.

We must remember that no matter which option or options we
choose, life will not be perfect. While a large part of this book is devoted
to a discussion of the problems inflicted on us by our current policy, we
must recognize that alternative policies will have problems as well. As I
repeat throughout this book, these drugs are dangerous and can be harm-
ful. So our goal must be to adopt a policy that most reduces the harms
that can and will be caused by the presence of these drugs in our commu-
nities. We must, therefore, adopt a more medical, public-health-oriented
approach for our national drug policy. Every major neutral study in the
United States in the past hundred years has recommended that some form
of drug decriminalization be adopted because of the dangers of these
drugs and because prison is the worst, most expensive, and least effective
approach. In short, we must openly discuss this entire area, consider all of
the evidence, and adopt programs that will work. I suggest that any such
program will have large helpings of the following four ingredients:

1. Education—Virtually every social problem besetting our society
can be mitigated by a strong program of education, and this is
certainly true with regard to drug abuse.

2. Prevention and Treatment—Programs of preventive maintenance
and repair are effective for our automobiles, our airplanes, and
our own bodies, and they work in the area of drug abuse as well.

3. Positive Incentives—Set up a system that encourages people to do
what is socially acceptable, instead of the system we have today,
which presents such strong financial incentives to sell drugs and
otherwise to violate the law.

4. Individual Responsibility—Hold all of our people personally
accountable for their actions through the criminal justice system.
If someone burglarizes a house to get money for a new stereo or

7. See also David F. Musto, The American Disease: Origins of Narcotic Control, 3d ed.
(New York: Oxford University Press, 1999), in which this author from the Yale School of
Medicine came to similar conclusions.
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for drugs, that is a crime, and it should be prosecuted. Similarly,
if someone drives a motor vehicle under the influence of alcohol,
cocaine, or marijuana, he or she must be held accountable. By
contrast, if adults go home after work and take a mind-altering
drug, whether it be alcohol, marijuana, or anything else, without
harming anyone but themselves, we should try to educate them
away from this conduct if it is harmful and make drug treatment
available if they need it. But prosecuting and incarcerating them for
this activity is counterproductive—and even inappropriate.

All of our options in the area of combating drug abuse include a strong
segment involving education of our people about the harmful effects of
these dangerous, mind-altering, and sometimes addictive drugs. Beyond
that similarity, each option has its own features, and necessarily, each
has its own particular strengths and weaknesses. The only real enemy to
change is the decades of rhetoric that prohibit an open and honest discus-
sion of our options and equate these discussions with the condoning of
drug use and abuse.

In June 1995 the Discovery Channel broadcast The Cronkite Report—
The Drug Dilemma: War or Peace? At the end of this hour-long broad-
cast, Walter Cronkite made the following statement:

Just about every American was shocked when Robert McNamara, one
of the master architects of the Vietnam war, acknowledged that not
only did he believe the war wrong, terribly wrong, but that he thought
so at the very time he was helping to wage it. That’s a mistake we
must not make in this tenth year of America’s all-out war on drugs.
It’s surely time for this nation to stop flying blind, stop accepting the
assurances of politicians and other officials that if only we keep doing
what we’re doing, add a little more cash, break down a few more
doors, lock up a few more [people], then we would see the light at the
end of the tunnel. Victory would be ours. . . .

It seems to this reporter that the time has come for President
Clinton to do what President Hoover did when [alcohol] prohibition
was tearing the nation apart: appoint a bipartisan commission of
distinguished citizens, . . . a blue ribbon panel to reappraise our drug
policy right down to its very core with a commission with full inves-
tigative authority and the prestige and power to override bureaucratic
concerns and political considerations. Such a commission could help
us focus our thinking, escape the clichés of the drug war in favor of
scientific fact, more rationally analyze the real scope of the problem,
answer the questions that bedevil us, and present a comprehensive
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drug policy for the future. We cannot go into tomorrow with the same
formulas that are failing today. We must not blindly add to the body
count and the terrible cost of the war on drugs only to learn from
another Robert McNamara thirty years from now that what we’ve
been doing is wrong, terribly wrong.?

Without question, our present drug policy materially affects everyone
in our country, abusers and nonabusers alike. The evidence of its failures
is all around us. Wherever you are, pick up today’s newspaper. The odds
are good that there will be at least one account of a tragedy that was
caused solely by our current drug policy. The papers are full of stories of
an innocent bystander or a police officer being injured or killed during a
shootout with drug dealers; of overdoses caused by the unknown strength
or purity of a drug; of the corruption of people in this country and all
around the world because of the enormous profits to be made by the
selling of illicit drugs; of the cutting back of hours or outright closing of
public libraries and homes for mentally ill; and so on because of increased
spending for prisons and the other necessities of the War on Drugs.

In 1988 Congress adopted a resolution that declared its intention that
the United States be drug free by 1995. Obviously that goal was hopelessly
naive. By February 1994 President Clinton more realistically adopted a
national drug control strategy he called Reclaiming Our Communities
from Drugs and Violence. But even this more modest goal has not been
realized. The late actor Carroll O’Connor, after observing this nation’s
drug policy for years, and after losing his son Hugh to drugs, put the case
succinctly:

It’s time to admit that our approach to the drug problem has failed.
After more than a decade of the “war on drugs,” too many lives are
still being shattered. We spend billions to enforce laws that return
small benefit. The hard drug market is strictly illegal, and the drugs
are everywhere easily obtainable. We run from the drug problem and
hide behind verbiage that demands no special action and no new
expense: “Work on education! Education is the sole remedy! People
must learn to refrain; they have to do it by themselves!” Meanwhile,
nothing changes. Why should it? Nothing has been done.

Is legalizing drugs an answer? I don’t advocate legalization,
but people who yelp that legalization would “open the floodgates”
haven’t noticed, or perhaps won’t admit, that the floodgates were

8. Walter Cronkite, Epilogue, The Cronkite Report—Drug Dilemma: War or Peace?
Discovery Channel, June 20, 1995.



16 « INTRODUCTION

pushed open years ago. Addiction is created by a number of condi-
tions, but availability of drugs is not one of them.’

Surprisingly enough, all of the multifaceted and complex issues sur-
rounding illegal drugs can be distilled into two fundamental questions.
First, understanding that, no matter what we do in a free society, these
drugs are here to stay, do we want to address this situation as managers
or as moralists? And second, if we choose to be managers and we under-
stand that any other drug policy option that would take at least some of
the profit out of these drugs and bring them back under the law would
result in significant benefits to society, would those benefits outweigh the
increased drug use that might—or might not—result from that different
policy?

As a trial judge and former federal prosecutor, I have seen firsthand
the devastation brought on the people of this country both by the pres-
ence of dangerous drugs in our communities and by our failed policy of
Drug Prohibition. For me—and for fellow judges who are quoted in these
pages—the evidence is in, and now is the time to act on it. My own view
is that we should readopt the concept of federalism, described above, and
allow each state to adopt the policy or policies that it concludes will best
meet its needs. We should likewise revise our treaties so that all other
countries will be able once again to address their domestic drug problems
in the manner they deem most effective. It is clear after all these many
years that our federal government does not have the right answers. It is
time for other, more local governments to retake command.

Dick Cavett was once quoted as saying, “It’s a rare person who wants
to hear what he does not want to hear.” To that comment I offer a corol-
lary: “Friends tell friends the truth.” The real problem in this area actually
is not the drugs themselves. The real problem is that our citizens and our
leaders simply will not look at the evidence, even though it is all around
us. Our present policy is exacerbating the problems and will not stand up
to scrutiny. What we really need to do is to open the subject to rigorous
public debate. This is our best and perhaps our only hope for moving for-
ward to a better strategy and to adopting programs that work. Advocates
of the status quo stand firmly against full or open discussion of federal
drug policy, but what we really need to do is explore our options realisti-
cally, and tell each other the truth.

9. Carroll O’Connor, “Let’s Get Real,” Parade Magazine, July 16, 1995:8.
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CHAPTER 1

Past and Present

People think they can stop the drug traffic by putting people in jail
and by having terribly long sentences. But, of course, it doesn’t do
any good.

SENIOR JUDGE WHITMAN KNAPP,
U.S. District Court, New York, New York

he results of our country’s Zero-Tolerance Drug Prohibition policy

are multifaceted, overlapping, and overwhelmingly negative. We

will see from a historical perspective that Drug Prohibition had its
beginnings in 1914 and has become accepted in our everyday lives. Its fail-
ings have for the most part been unquestioned. Throughout the twentieth
century, recreational drug usage has waxed and waned, but hard-line drug
usage has remained proportionally about the same.

National Drug Prohibition began in our country with the passage of
the Harrison Narcotics Act in 1914 when, ostensibly, Congress saw that
about 1.3 percent of our population was addicted to narcotic drugs and
wanted to do something about it. Then in the early 1970s, Congress and
the Nixon Administration once again saw that about 1.3 percent of our
population was addicted to narcotic drugs, so it passed even more strin-
gent laws to pursue Drug Prohibition in earnest, with nonnegotiable man-
datory-minimum prison sentences for anyone selling these drugs. And now
that we have spent more than a trillion dollars on this failed policy, we
still have about 1.3 percent of our population addicted to narcotic drugs.!

The lesson from this experience is that no matter how tough or relaxed
we get in our prosecutions of drug offenders, until medical research leads
us to a more effective approach, some people (probably 1.3 percent!) are
going to be addicted to these presently illegal drugs. Whether we prosecute

1. LEAP (Law Enforcement Against Prohibition) promotional video (Common Sense for
DrugPolicy),DVD availableathttp://www.leap.cc/cms/index.php?name=Content& pid=28.
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heavily and send thousands of these people to prison or ease back on
those prosecutions, we will still have about that same proportion of drug-
addicted people in our country.

The common theme throughout this country’s history of Drug Pro-
hibition is that the federal government has been increasingly active, but
both federal and state governments have continually passed tougher and
tougher laws as well. But with each upping of the ante the situation has
become demonstrably worse. To the old saying that enforcing prohibi-
tion always leads to violence, corruption, and crime, it can be added, at
least in this instance, that it has also resulted in the creation of an enor-
mous bureaucracy—a prison-industrial complex—that has thrived. Why?
Because this bureaucracy has been funded by unimaginable amounts of
money, and it has also become jealous of its power and scornful of people
who ask questions about it.

A HisTORICAL PERSPECTIVE

[ sit there on the bench and send these small dealers, who are black, off
to prison for years and years and years. And they look at you almost
uncomprehendingly. They don’t even know why we’re mad at them.?

PRESIDING JUDGE JAMES FORD,
Superior Court, Sacramento, California

The first laws addressing any of what are today’s illicit substances were
passed during colonial times, and they required the various townships to
grow a certain amount of Cannabis sativa, or hemp, based on the size of
their populations.®* Hemp is the stalk of the marijuana plant, but it has
no psychotropic properties whatsoever. The stalk consists of threadlike
fibers and bits of hurd, or pulp, and during colonial times it was put to a
wide variety of uses. For example, the sails on the USS Constitution (“Old
Ironsides”) were made from hemp. Several drafts of the Declaration of
Independence were printed on parchment made from the same natural
substance. Hemp was also widely used to make rope, textiles, and gunny
sacks and was even used to print money from 1631 until the early 1800s.
George Washington, Thomas Jefferson, and a large number of famous
planters in the colonial period all grew large crops of hemp, and Benjamin
Franklin was one of the most active hemp paper merchants.*

2. Michael G. Wagner, Jim Mayer, and Faizah Alim, “Drug War Results in Endless Cycle,”
Los Angeles Daily Journal, December 24, 1990:18.

3. See Chris Conrad, Hemp, Lifeline to the Future (Los Angeles: Creative Xpressions,
1993), 23-27.

4. For a summary of the extensive role of hemp both industrially and medically in the
history of humankind, see Conrad, Hemp, at 6-37; Rowan Robinson, The Great Book
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The first prohibitionist laws in our country were passed during the
last years of the nineteenth century. These were state and local ordi-
nances that limited commerce in cocaine, marijuana, and opium and
were fundamentally racist laws aimed at perceived threats to white wom-
en from drug usage by black, Mexican, and Chinese men, respectively.’
In 1875, for example, the city of San Francisco, claiming that Chinese
men drugged by opium were bent on drawing white women into moral
depravity, passed an ordinance prohibiting the smoking of opium in
smoking houses, or dens.® Otherwise, no laws addressed any of today’s
illicit substances until 1906, when the most effective law dealing with
psychotropic substances in U.S. history was passed. This was the federal
Pure Food and Drug Act.

Narcotics addiction during the nineteenth century was primarily acci-
dental. The first main cause of addiction was the liberal usage of morphine
and opium as painkillers by mostly Northern military hospitals during the
Civil War. The hospitals in the South mostly used whiskey because they
were not as well financed as those in the North. But owing to the wide
availability of and ignorance about these drugs in the North, many war
veterans who began using narcotics for legitimate medical reasons often
became addicted. In fact, drug addiction during this period was often
referred to as the “soldiers’ disease.””

The second cause of accidental narcotics addiction was the widespread
use and availability of patent medicines, otherwise known as elixirs or
snake oils. These substances were advertised as a “cure for whatever ails
you,” and since they were often loaded with large doses of cocaine or
morphine, they usually made the user temporarily feel a whole lot bet-
ter. As a result many people, including a large number of middle-class
agrarian housewives, became addicted to narcotics. Cocaine was also an
ingredient in the soft drink Coca-Cola from 1886 until 1900, and Bayer

of Hemp (Rochester, Vt.: Park Street Press, 1996), 102-23; Edward M. Brecher and the
editors of Consumer Reports, Licit and Illicit Drugs: The Consumers Union Report
on Narcotics, Stimulants, Depressants, Inhalants, Hallucinogens, and Marijuana—
Including Caffeine, Nicotine, and Alcohol (Boston: Little, Brown, 1972), 397-409; Jack
Herer, The Emperor Wears No Clothes (Van Nuys, Calif.: Hemp Publishing, 1990); and
Chris Conrad, Hemp for Health: The Medicinal and Nutritional Uses of Cannabis Sativa
(Rochester, Vt.: Healing Arts Press, 1997), 1-63.

5. Brecher and the editors of Consumer Reports, Licit and Illicit Drugs, at 42—46; Steven
B. Duke and Albert C. Gross, America’s Longest War: Rethinking Our Tragic Crusade
Against Drugs (New York: Putnam, 1993), 82-83; and David F. Musto, “Opium, Cocaine,
and Marijuana in American History,” Scientific American, July 1991:40, 42.

6. Brecher and the editors of Consumer Reports, Licit and Illicit Drugs.

7. It is clear that morphine was provided to many Union soldiers during the Civil War, but
some feel that the “soldier’s disease” argument is a myth. See Jerry Mandel, “The Mythical
Roots of U.S. Drug Policy: Soldier’s Disease and Addicts in the Civil War,” http:/www
.druglibrary.org/schaffer/history/soldis.htm.
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Pharmaceutical Products introduced heroin in 1898 and sold it over the
counter for a year before marketing aspirin.®

The Pure Food and Drug Act of 1906 led directly to the demise of
the patent medicine industry, not by prohibiting these substances, but
simply by requiring that all medications contain accurate labeling of
their contents. Subsequent amendments to the act required the labels
to contain accurate information about the strength of the drugs and to
state that federal purity standards had been met. This act, combined with
various governmental educational efforts encouraging people not to use
medications containing narcotics, resulted in a prompt, substantial, and
permanent decline in the sales of these products.” So this statute provid-
ing honest information to the marketplace resulted in more focus on the
health of the user, which in turn brought a decreased usage of narcotics
and an improvement of the entire situation.

And then everything changed! The benefits of the Pure Food and Drug
Act were virtually eradicated by the passage of the Harrison Narcotics Act
in 1914. This was a measure requiring registration, payment of an inten-
tionally inflated tax, and submission of intentionally cumbersome order
forms before anyone could import, sell, or give away opium, cocaine, or
any of their derivatives. The Harrison Act, along with the U.S. Supreme
Court decision in Webb v. United States,'® which held that it was illegal
for doctors to dispense prescription drugs to alleviate the symptoms of
narcotics withdrawal, inaugurated the Drug Prohibition era in which we
still live. As a result, even though the problems created by drug abuse were
not considered to be particularly serious at that time,'" all of those people
who were drug addicted, whether intentionally or otherwise, were forced
to turn to the criminal black market to obtain these substances.

Soon only adulterated, unlabeled, and contaminated drugs were avail-
able to the public, and at prices that were many times higher than what
they had been before. As the editors of Consumer Reports concluded, this
“withdrawal of the protection of the food-and-drug laws from the users of
illicit drugs . . . has been one of the significant factors in reducing addicts
to their present miserable status, and in making drug use so damaging
today.”'? Thus our country was launched into wide-scale criminal activity,

8. Musto, “Opium, Cocaine, and Marijuana,” at 40, 44.

9. Brecher and the editors of Consumer Reports, Licit and Illicit Drugs, at 47. See also
Bonnie and Whitebread, “The Forbidden Fruit and the Tree of Knowledge,” at 981-85; and
David F. Musto, The American Disease: Origins of Narcotic Control, 3d ed. (New York:
Oxford University Press, 1999), at 22-23.

10. 249 U.S. 96 (1919).

11. See Arnold S. Trebach and James A. Inciardi, Legalize It? (Washington, D.C.: American
University Press, 1993), 41-74.

12. Brecher and the editors of Consumer Reports, Licit and Illicit Drugs, at 47.
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both by sellers, to make inflated underground profits, and by users, to
obtain the money to buy the now higher-priced drugs. Clinics that had
worked effectively with addicted people were closed; clinical experiments
and research dealing with narcotics addiction were abandoned, and public
fear and misinformation increasingly demonized all people who used any
of these now illicit drugs.'® As far back as 1953, Rufus King, chairman of
the American Bar Association’s committee on narcotics, succinctly sum-
marized the results of our country’s drug policy since the passage of the
Harrison Act when he said:

So long as society will not traffic with [the true addict] on any terms,
he must remain the abject servitor of his vicious nemesis, the peddler.
The addict will commit crimes—mostly petty offenses like shoplifting
and prostitution—to get the price the peddler asks. He will peddle
dope and make new addicts if those are his master’s terms. Drugs
are a commodity of trifling intrinsic value. All the billions our society
has spent enforcing criminal measures against the addict have had
the sole practical result of protecting the peddler’s market, artificially
inflating his prices, and keeping his profits fantastically high. No other
nation hounds its addicts as we do, and no other nation faces anything
remotely resembling our problem.'*

In the meantime, pressure had mounted for the prohibition of another
dangerous and sometimes addicting drug: alcohol. With the passage of the
Eighteenth Amendment, Alcohol Prohibition went into effect nationwide
on January 16, 1920. From that time until its repeal with the passage of
the Twenty-First Amendment in 1933, the United States saw a material
increase in crime, violence, corruption, and death from poisoned liquor,
crime, violence, and corruption. It also saw a higher consumption per cap-
ita of stronger beverages like whiskey than of weaker beverages like beer,
in accordance with a cardinal rule of Prohibition: there is always more
money to be made in pushing the more concentrated substances. In many
cities there were actually more speakeasies during Alcohol Prohibition
than there previously had been saloons.

Not surprisingly, federal funding for law enforcement efforts was
increased from $2.2 million in 1920 to $12 million in 1929, and the
federal prison population increased between 1920 and 1932 from 3,000
to 12,000, with two-thirds of inmates incarcerated for alcohol and other
drug offenses. Interestingly enough, the federal murder rate, which had

13. Bonnie and Whitebread, “The Forbidden Fruit and the Tree of Knowledge,” at 986-90.
14. Rufus King, “The Narcotics Bureau and the Harrison Act,” Yale Law Journal 62
(1953): 748—49.
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been rising steadily throughout Alcohol Prohibition, decreased for eleven
consecutive years after its repeal.’

The prohibition of marijuana in the United States was also deeply
rooted in racial prejudice. A wave of poor immigrants from Mexico
and Central America during the 1920s was accompanied by stories of
violent rampages by Spanish-speaking aliens crazed by marijuana, the
“killer weed.”'® The other motivating factor behind marijuana prohibition
appears to have been the substitution in the public mind of the effects of
drugs they knew about, like morphine and cocaine, for the effects of mari-
juana, since the actual properties of marijuana were generally unknown.!”

The U.S. Bureau of Narcotics, under the direction of its Commissioner,
Harry J. Anslinger, took an active role in spreading this fear and misin-
formation, with an eye toward convincing both the state and the federal
governments to pass laws of marijuana prohibition. The movie Reefer
Madness, for example, was produced in 1936 with the close collaboration
of the Bureau of Narcotics, which was the direct predecessor of the Drug
Enforcement Administration (DEA). This movie tells the story of how
“one puff of pot can lead clean-cut teenagers down the road to insanity,
criminality, and death.”

Although Reefer Madness was intended to educate the public about
the “horrors of narcotics,” it is now seen as unintentionally quite funny,
except in the historical context. Similarly, Commissioner Anslinger him-
self wrote “Marijuana: Assassin of Youth,” which American Magazine
published in July 1937. This article told the lurid and purportedly true
tale of a quiet young man who had become a “marijuana addict” and
then proceeded to kill his entire family of five with an ax while “pitifully
crazed” on marijuana.'® Similar highly questionable articles, “culled from
the files of the U.S. Bureau of Narcotics,” were published frequently."”

As a result of these tactics, many states passed marijuana-prohibi-
tion statutes; and in some cases the tactics were so successful that the

15. David Boaz, “Lessons from the Failure of Prohibition,” Los Angeles Daily Journal,
December 28, 1993:6.

16. Bonnie and Whitebread, “The Forbidden Fruit and the Tree of Knowledge,” at 1012-16.
17. Ibid., at 1016-22.

18. Harry J. Anslinger, “Marijuana: Assassin of Youth,” American Magazine 124 (July
1937): 19, 150.

19. See, for example, M. W. Childs, “A Drug Menace at the University of Kansas—How
a Number of Students Became Addicts of the Strangely Intoxicating Marijuana Weed,”
St. Louis Post-Dispatch (Sunday Magazine), April 8, 1934:272-73, which reads, “The
physical attack of marijuana upon the body is rapid and devastating. In the initial stages
the skin turns a peculiar yellow color, the lips become discolored, dried and cracked. Soon
the mouth is affected, the gums are inflamed and softened. Then the teeth are loosened and
eventually, if the habit is persisted in, they fall out. Like all other drugs, marijuana also
has a serious effect on the moral character of the individual, destroying his will power and
reducing his stamina.
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prohibitionist statutes actually misdesignated marijuana as a narcotic.
Since little was known about the substance and no scientific studies had
been conducted, since there was a fear that marijuana use would spread
even to whites as a substitute for opiates and alcohol, and since wild sto-
ries in newspapers and magazines made it easy to prohibit a substance that
was associated only with politically powerless ethnic minorities and the
lower classes, legislators had no difficulty passing these noncontroversial
prohibitionist laws.*

Soon Commissioner Anslinger and other prohibitionists were able
to convince the U.S. Congress to pass the Marihuana Tax Act of 1937,
which was modeled after the Harrison Narcotics Act. But this law did not
actually ban the substance. In fact, it specifically recognized marijuana’s
medical utility and provided for medical doctors and others to prescribe
it, druggists to dispense it, and others to grow, import, and manufacture
it, as long as each of those parties paid a small licensing fee. It was only
the nonmedicinal and unlicensed possession or sale of marijuana that was
prohibited. But that was enough. The cumbersome bureaucratic process,
coupled with the stigma and the exorbitant tax of $100 per ounce for
unlicensed transactions with marijuana, was sufficient to result in the
substance effectively being taken off the commercial market.

The legislative hearings leading up to the passage of the Marihuana
Tax Act of 1937 lasted only three days and took up only 124 pages of
transcript—including material that was not actually discussed but only
read into the record.?! And there was no medical testimony at all that
favored the bill. In fact, the only medical witness who appeared at the
hearing was a doctor who recommended that the bill be defeated. This
doctor testified that marijuana was a recognized medication, was distrib-
uted by many reputable pharmaceutical firms, and was currently on sale
at many of the nation’s pharmacies. In addition, an editorial in the Journal
of the American Medical Association strongly urged Congress to defeat
the bill. Nevertheless, it passed the House without even a roll call vote and
with only two pages of debate.

After the Senate summarily passed the bill as well, with only minor
changes, it was returned to the House. On that occasion, the only ques-
tion asked on the floor was whether the American Medical Association

“|People in traveling jazz bands] take a few puffs off a marijuana cigarette if they are
tired. . . . It gives them a lift and they can go on playing even though they may be virtually
paralyzed from the waist down, which is one of the effects that marijuana may have.”

20. Brecher and the editors of Consumer Reports, Licit and Illicit Drugs, at 413-21;
Bonnie and Whitebread, “The Forbidden Fruit and the Tree of Knowledge,” at 1010-22;
and Rufus King, The Drug Hang-Up: America’s Fifty-Year Folly (Springfield, Ill.: Charles
C. Thomas, 1972), 69-77.

21. Bonnie and Whitebread, “The Forbidden Fruit and the Tree of Knowledge,” at 1053-55.
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supported the bill. The response by Rep. Fred M. Vinson (who later would
sit as a justice on the U.S. Supreme Court) was that the bill had the full
support of the AMA, even though the only medical witness before the
committee had directly opposed it. And so the bill became law.?

As subsequent events have proved, one distinct, direct, and lasting
effect of the laws to suppress the use of marijuana was that they led to the
establishment of organizations in countries like Colombia to process and
distribute cocaine in this country. The reason for this was simple: it was
much easier to conceal and transport cocaine than marijuana, and much
more lucrative, pound for pound.?

The U.S. government radically changed its prohibitionist position on
marijuana during World War II, when our supplies of hemp from the
Philippines and jute from India were cut off by the Japanese. This resulted
in our armed forces running seriously short of raw materials for rope and
coarse cloth. In response, the U.S. Department of Agriculture produced a
fourteen-minute film in 1942 titled Hemp for Victory. This film began by
acknowledging that hemp had been grown in ancient Greece and China
for thousands of years and that the word in ancient Arabic for the English
word “canvas” was cannabis, or hemp. It went on to explain that our
old Conestoga wagons had been covered with cloth made from hemp and
that it had taken about sixty tons of rope made from hemp to outfit Old
Ironsides. As the audience heard strains of “My Old Kentucky Home” in
the background, the narrator exhorted patriotic farmers to plant hemp so
that we could increase the number of acres planted from 14,000 in 1942
to 300,000 in 1943. The war effort demanded it. And then, to the sounds
of “Anchors Aweigh” and with pictures of American flags waving proudly
in the breeze, the narrator intoned, “Hemp for light-duty fire hoses,”
for “thread for shoes for millions of American soldiers,” for “parachute
webbing for our paratroopers,” for supplying the “34,000 feet of rope
for each of our United States Navy ships,” and for “countless uses on
ship and shore.” “Hemp for mooring our ships!” “Hemp for tow lines!”
“Hemp for Victory!”?*

After the war, hemp reverted to being a prohibited substance “without
any practical usages of any kind.”

In the decades thereafter, U.S. presidents and Congress have continu-
ally reaped political benefits by passing a flood of get-tough laws, which

22. See Bonnie and Whitebread, “The Forbidden Fruit and the Tree of Knowledge,” at
1053-62; and Brecher and the editors of Consumer Reports, Licit and lllicit Drugs, at
415-18.

23. For a thorough discussion of this area, see Mike Gray (no relation), Drug Crazy—How
We Got into This Mess and How We Can Get Out (New York: Random House, 1998).
24. You can watch the fourteen-minute video at http://www.youtube.com/watch?v=Eg
Ss6qCV4]Jo.
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lump all illegal substances together regardless of their properties or their
effects on the user. When these laws have failed to produce the desired
results, Congress has responded by continually passing even more strin-
gent ones. The Boggs Act of 1951 and the Narcotic Control Act of 1956,
for example, imposed ever-more-strict sentencing requirements for all
illicit drug offenses. In 1961 the U.S. government somehow convinced
many other countries to ratify a treaty, titled the Single Convention on
Narcotic Drugs, that said in effect there was only one way to attack the
drug menace and that was our way. Richard M. Nixon, the first U.S. pres-
ident formally to declare the nation’s War on Drugs, expanded the federal
government’s involvement, both by attempting to disrupt the importa-
tion of illicit drugs and by increasing our efforts to interdict them at our
borders. The Comprehensive Drug Abuse Prevention and Control Act of
1970 consolidated prior antidrug legislation and established schedules of
illicit drugs. The Comprehensive Crime Control Act of 1984 increased
bail amounts and lengths of sentences for drug offenders and stepped up
federal authority to forfeit assets and investigate money laundering.

The Anti-Drug Abuse Acts of 1986 and 1988 further increased federal
drug penalties and instituted mandatory-minimum sentences for simple
possession of drugs, the doubling of penalties for anyone who knowingly
involved juveniles in any drug activity, and mandatory life sentences for
principals convicted of conducting a continuing criminal enterprise. The
1986 act also made it a federal offense to distribute drugs within 1,000
feet of a school and required the president to annually evaluate the perfor-
mance of drug-producing and drug-transit countries and to certify those
that were cooperating as antidrug allies. Decertified countries were to
lose foreign aid, face possible trade sanctions, and suffer U.S. opposition
to loans from international financial institutions—unless the president
granted them a waiver because of U.S. security interests.

The Anti-Drug Abuse Act of 1988 further expanded federal offenses
to include the distribution of drugs within one hundred feet of play-
grounds, parks, youth centers, swimming pools, and video arcades. The
Crime Bill of 1994 provided for capital punishment for some types of drug
selling and instituted criminal-enterprise statutes that called for manda-
tory sentences of from twenty years to life. The 1998 Higher Education
Act disqualified young people from receiving federal aid for college if they
had ever been convicted of marijuana possession, even though no such
disqualification applies to convictions for offenses like robbery, rape, or
manslaughter. All of this get-tough legislation still forms the basis of our
nation’s drug policy today.

Two fundamental factors have been driving this failed policy for all of
these years. The first is our political system, which rewards (elects) politi-
cians who posture as being tough on drugs, and the second is the runaway
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freight train of federal spending. Politicians get elected and reelected by
continuing to talk tough, and entire state and federal agencies, as well as
legions of private enterprises, are addicted to the enormous amounts of
drug-war funding. As of fiscal year 1999, the Office of National Drug
Control Policy, by itself, was overseeing a federal drug control budget
of $17.8 billion (allocated in nine separate appropriations bills), plus an
additional $1 billion for the National Youth Anti-Drug Media Campaign,
$143.5 million for the Drug-Free Communities Program, and $184 mil-
lion for the High-Intensity Drug Trafficking Area Program. That budget
was increased again, to $19.2 billion, for fiscal year 2000.2° To put this
incredible amount of money into perspective, in 2000 United Airlines
agreed to purchase US Airways for a total of $4.3 billion. This means that
our Drug Czar would have been able to purchase four major airlines each
year on his office’s budget alone, with substantial money left over. And
of course that does not even begin to take into account all the additional
state and federal budgets for a myriad of other antidrug programs.?® It is
up to us as caring citizens, taxpayers, and voters to make the government
move forward to a more rational, workable, and as good fortune would
have it, vastly less expensive national drug policy.

EMERGENCE OF THE PRISON-INDUSTRIAL COMPLEX

Omne result of the attempt to conirol drug use with heavy penalties is,
of course, an increase in the price of drugs, which assures an increase in
crime both random and organized. Viewed in this context, the war on
drugs, besides being laughably inept and already visibly lost, is in fact
the driving force behind serious crime.

From shoplifting to prostitution, through burglary and armed
robbery on up the scale to murder, the great majority of serious crimes in
California are drug-related; that is to say, caused not by the perpetrator’s
ingestion of drugs, but by bis or her need to obtain the large amounts of
money necessary to purchase drugs on the street for personal use.*”

JusTticE WiLLiam A. NEwsoM,
California Court of Appeal, San Francisco, California

25. See U.S. General Accounting Office, Drug Control: ONDCP Efforts to Manage the
National Drug Control Budget (Washington, DC: GAO, 1999), http://www.gao.gov/
archive/1999/gg99080.pdf.

26. For a detailed history of the War on Drugs since 1968, see Dan Baum, Smoke and
Mirrors—The War on Drugs and the Politics of Failure (New York: Little, Brown, 1996),
which demonstrates government spending that far exceeds the wildest waste, fraud, or
abuse accusations of Rush Limbaugh, Ross Perot, or Ron Paul.

27. W. A. Newsom, “Prohibition Never Works,” San Francisco Bay Guardian, October 5,
1994:14, 16.
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Between 1973 and 1983, the number of state and federal prisoners in the
United States doubled to about 660,800, and then that number more than
doubled again by 1993 to 1.4 million.?® By June 30, 1996, the number
of men and women incarcerated in the United States in state and federal
systems was 1.6 million, and by the end of 1998 the number was 1.8 mil-
lion. Although in recent years crime has been decreasing, drug arrests and
convictions and the numbers of people incarcerated in the United States
have continued to rise. As a result, in 1991, considering both the federal
and the state correctional systems, 445 out of every 100,000 of the U.S.
population were locked up. By way of contrast, during that same year
both Canada and China had 111 incarcerated per 100,000 and Japan
had only 42 per 100,000. That gave the United States a higher rate of
incarceration than any other country in the world except Russia, which
reported a rate of 685.%

But by 1996 the United States had increased its incarceration rate to
615 for every 100,000 residents. By 1998 this number had reached 668
inmates for every 100,000 residents, and by 2009 it had climbed to a stag-
gering 756.%° And when including those who were under supervised pro-
bation or parole, a numbing 7,225,800 people in the United States were
under the supervision of state or federal correctional authorities, which
was up from 6,437,400 in 2000.>' Thus 1 out of every 31 adults in our
country in 2009 was in prison, in jail, or on supervised release.

The average rate of incarceration for all countries around the world is
about 145 for every 100,000 residents, so we not only lead the world in
incarcerating our people, both in sheer numbers and per capita, we are at
more than five times the world average.’?> Russia, which has under 40 per-
cent of our total number of prisoners, is second, with 629 incarcerated for
every 100,000 residents. Rwanda is third, with 604; St. Kitts and Nevis is
fourth, with 588; and Cuba is fifth, with an estimated 531. China, which
has four times the population of the United States, has under 70 percent

28. “Report and Recommendations of the Drug Policy Task Force,” New York County
Lawyers’ Association, October 1996:5, note 7.

29. Fox Butterfield, “Number of Inmates Reaches Record 1.8 Million,” New York Times,
March 15, 1999: A12; Associated Press, “Study Sees Slowing of Surge in U.S. Prison
Population,” Los Angeles Times, January 20, 1997, Orange County ed.: A16. Also see M.
Mauer, Americans Behind Bars: One Year Later (Washington, D.C.: Sentencing Project,
1992); and Associated Press, “Prison Population at Record 1.8 Million,” Orange County
Register, March 15, 1999: News 11.

30. Roy Walmsley, “World Prison Population List,” International Centre for Prison
Studies,” 8th ed. (London: Kings College, 2010).

31. Lauren E. Glaze, “Correctional Populations in the United States” (Washington, D.C.:
Bureau of Justice Statistics, U.S. Department of Justice, 2009).

32. Glaze, “Correctional Populations in the United States”; Jim Webb, “What’s Wrong
with Our Prisons?” Parade, March 29, 2009:4-5.



30 « CHAPTER 1

as many total prisoners.** I don’t know about you, but in this case shout-
ing, “We’re number one!” does not make me proud. Senator Jim Webb
(D-Va.) puts the situation in a nutshell by saying, “Either we are the most
evil people on earth or we are doing something very wrong.”3*

So even though crime in the United States has been decreasing for the
past decade, drug arrests have been climbing steadily. While the number
of violent offenders in prison has doubled since 1980, the number of
drug prisoners has increased sevenfold. There were six times more people
behind bars in this country than in all twelve of the countries that made
up the European Union in 1999 combined, even though they had 100
million more citizens. And more people are behind bars for drug offenses
in the United States—about 400,000—than were incarcerated in England,
France, Germany, and Japan for all crimes combined. Throughout this
time, the state of California alone has had more people incarcerated
than have France, Great Britain, Germany, Japan, Singapore, and the
Netherlands combined, even though California has only about one-tenth
of their combined populations. In fact, the United States, with less than
5 percent of the world’s population, has had one-quarter of the world’s
prisoners.> Statistics like this caused the 2007 U.S. Conference of Mayors
to issue a statement saying:

BE IT RESOLVED that the United States conference of Mayors believes
the war on drugs has failed and calls for a New Bottom Line in the
U.S. drug policy, a public health approach that concentrates more
fully on reducing the negative consequences associated with drug
abuse, while ensuring that our policies do not exacerbate these prob-
lems or create new social problems of their own; establishes quantifi-
able, short-and-long-term objectives for drug policy; saves tax payer
money; and holds state and federal agencies accountable.®

Even staunch drug warriors like General Barry R. McCaffrey, who
was the nation’s Drug Czar during the Bill Clinton Administration, have
been forced to acknowledge that “we have a failed social policy and it has
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to be re-evaluated. Otherwise, we’re going to bankrupt ourselves. Because
we can’t incarcerate our way out of this problem.”%”

But we have been trying to incarcerate our way out of the drug prob-
lem, and along the way we have seriously harmed tens of thousands of
people and their families.’® As of 1991, according to the Federal Bureau
of Investigation’s own statistics, more than 1 million arrests were already
being made each year for drug offenses alone.’* As of September 1998, 58
percent of all federal prisoners were serving time for drug offenses. As of
1999 the California Department of Corrections estimated that 80 percent
of its 162,000 inmates probably went into custody as substance abusers
and 37 percent were in custody expressly for drug offenses.*’ FBI statistics
also show that the total number of arrests for marijuana offenses was
higher in 1997 than in any other year in U.S. history. In that year, state
and local law enforcement agencies reported 695,201 marijuana arrests,
of which 87 percent were for possession only. Simple arithmetic yields the
staggering statistic that someone is arrested for a marijuana offense some-
where in the United States every forty-five seconds! That number is almost
as high as the number of total arrests for all murders, rapes, robberies, and
aggravated assaults combined (717,721).4

And this situation has continued, because U.S. Department of Justice
statistics showed that in 2007 nearly 60 percent of those in state pris-
ons serving time for a drug offense had no history of violence and four
out of five drug arrests (not convictions) were for drug possession, not
sales.*? This also means that now, according to the Pew Charitable Trust,
California, Michigan, Vermont, Oregon, Connecticut, and Delaware are
spending as much as or more than they are on prisons than colleges.*’

Let us focus, then, on the simple realities of what we are facing. Ac-
cording to the National Household Survey, more than 71 million Ameri-
cans have used marijuana at some time in their lives and about 18 million
used marijuana at least once during 1997. During that same year, the Unit-
ed States had about 1.7 million people behind bars in badly overcrowded
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conditions. Since it is immediately obvious that we cannot put 18 million
people in jail, even if we were to agree that this was a good idea, why are
we following this course? Yet people who did nothing but smoke some
marijuana are sent to state prison every day to serve years of time. How
can that happen?

The answer is that lots of people are on parole on the condition that
they not possess or use any illegal drugs. But since marijuana stays in the
body such that it can be detected by urinalysis testing for up to twenty-
eight days, the parolee who smokes marijuana often gets caught, one way
or another. If he reports for testing, he will be found to be in violation,
and if he fails to report, he is in violation for that as well. This makes an
easy “stat” for probation and parole officers, so they can show they’re
busy. But for this we are wasting hundreds of millions of taxpayer dollars
each year, causing thousands of people unnecessarily to waste their lives,
and putting thousands of families back on welfare.

On the subject of our overreliance on long periods of incarceration,
Mark Kleiman, a highly regarded criminologist from UCLA, gives us some
important insights by saying:

We have a criminal justice system that does not know what every
competent parent knows: that you change people’s behavior by giv-
ing them clear rules and by enforcing those rules consistently and
quickly and fairly. . . . We’ve known for a long time that swiftness
and certainty are more important than severity. What’s not adequately
understood is that severity is the enemy of swiftness and certainty. A
severe punishment can’t be swift because there’s a lot of due process
involved, and it can’t be certain, because you’re chewing up a lot of
resources. . . . It’s a little strange that the people who are loudest about
opposing wasteful government spending haven’t noticed that long
prison terms are wasteful government spending.**

Since President Nixon began his War on Drugs, we have graphically
seen that attempting to enforce laws of prohibition that cannot effectively
be enforced can be neither swift nor certain, and trying to make up for these
deficiencies by making the punishments more severe has been an enor-
mously counterproductive and foreseeable failure. And since on average
it costs about $78 per day to keep one inmate locked up—which is about
twenty times more than the cost of a day on probation—it makes spending
on corrections the second-fastest growth area of state budgets, following
Medicaid. That does not even take into account that 54 percent of inmates
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are parents of minor children, that two-thirds of them are in custody for
nonviolent offenses, and that more than 120,000 of them are mothers.*

There have been a great many other unintended consequences of this
policy that most people do not seem to have considered. For example, by
making these drugs illegal, we have forced users to associate with crimi-
nals and the criminal culture. As a result, we have made lifetime prisoners
out of a nonviolent underclass of drug-using and drug-addicted people.
An additional consequence is that our system has arrested, imprisoned,
and eliminated from the market the stupid, unorganized, and less violent
drug traffickers and smugglers, thus leaving this phenomenally lucrative
market open to offenders who are smarter, better organized, and more
violent. These unintended results have led people like Bankruptcy Judge
Paul Mannes of the U.S. District Court in Greenbelt, Maryland, to con-
clude, “I am convinced that the present drug policy is impotent and a
dreadful waste of human resources and tax dollars.”

To understand the country’s criminal justice system, one must be
aware that the federal courts are designed to handle large, complicated,
and serious cases, while the various state systems are generally equipped
to handle higher volumes of less complicated street crimes. When translat-
ed to the War on Drugs, the federal system is supposed to prosecute large
cases involving the interstate activities of drug kingpins. But this is not
what has been happening. Even though the number of people convicted
in federal court has been steadily increasing for years, the average federal
sentence for drug offenders has shrunk from eighteen years in 1992 to
only seven years in 1998. Independent researchers at Syracuse University
concluded from their examination of these statistics that, instead of tar-
geting the large and dangerous drug traffickers, federal law enforcement
agencies have increasingly been focusing on higher numbers of lower-level
marijuana crimes.*

The average prison term for drug offenders in state prisons, however,
has increased—in 1993 it was up 22 percent since 1986. But in the same
period, average prison terms in state prisons for violent offenders have
actually decreased by 30 percent.*” For example, under the Rockefeller
drug laws in New York (fortunately, they are now repealed), Lawrence
V. Cipolione, Jr., was serving a sentence of fifteen years to life for selling
2.34 ounces of cocaine to an undercover officer. Meanwhile, in the same
state, Amy Fisher was to be released after serving only four years and ten
months for shooting a woman in the head, and Robert Chambers was
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serving a five-year sentence for a Central Park strangling. Under these cir-
cumstances, even the New York State Commissioner of Corrections said,
“The people doing the big time in the system really aren’t the people you
want doing the big time.”*®

So even though crime has gone down, 1 out of every 150 people in
the United States by March 1999 was in either prison or jail, and a high
percentage of those were convicted of drug crimes.* According to these
statistics, an American born in 1999 has about one chance in twenty of
spending some part of his or her life in a correctional facility. For black
Americans, the chance increases to about one in four.*® In fact, as of 2001,
even though they represent only a small fraction of our population, an
estimated 2,166,000 black adults had been in prison at some time in their
lives—almost as many as the estimated 2,203,000 white adults. An esti-
mated 997,000 were Hispanic.’! Statistics like these give plenty of evidence
to those people who fervently believe that the policy of Drug Prohibition
was designed to be racist, as is discussed in a later chapter.

Regardless of what anyone might think about our current approach,
sometimes the results mandated by our drug laws are transparently crazy,
as is demonstrated by this anecdote from Judge Clay M. Smith, a member
of my court in Orange County, California:

The defendant was, as I recall, 20 years old. He had been stopped by
police in a routine traffic stop. The officer became suspicious that the
defendant was engaged in criminal activity, and ultimately the inves-
tigation reached a point of probable cause for a search of the defen-
dant’s vehicle. A narcotic-detection dog was called to the scene and
used to inspect the vehicle. The dog alerted near the left front quarter
panel of the car, and the officers found a baggie of marijuana. The
marijuana in the baggie was subsequently determined to weigh slightly
less than 28.5 grams, just less than an ounce. The weight of the dope
was vitally significant because the maximum penalty for transporta-
tion of less than one ounce of marijuana is a misdemeanor conviction
and a fine of $100.00. [Citation omitted.] If the weight had been more
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than one ounce, the offense would be chargeable as a felony and pun-
ishable by state prison time. [Citation omitted.]

The defendant was transported to the Orange County Jail for book-
ing. A body search was subsequently conducted and another baggie
was discovered concealed in the defendant’s rectum. Within the bag-
gie was a very small quantity of marijuana which was found to weigh
a few grams. The two quantities of marijuana were added together
and determined to weigh just a tad—literally about a gram—more
than one ounce. Imagine the consequences! That extra smidgen of
dope increased the defendant’s exposure from a $100.00 fine to life in
prison [under the three strikes law].’? (Emphasis added)

Of course, those rates of incarceration usually do not apply to people
of means. Almost universally, when celebrities or people who have money
get arrested for drug usage, they do not feel the effect of these laws.
Celebrities such as Oliver Stone, Paul McCartney, and Lawrence Taylor
have been arrested for drug possession, but none suffered more than a
fine and probation.”> And Rush Limbaugh, whose domestic helper was
alleged to have been illegally purchasing large amounts of prescription
medications for him, was only charged with “illegal doctor shopping” and
given a deferred prosecution. Thus he was not even required to receive a
deferred judgment, which requires a prior plea of guilty.** The reason is
that people of means usually can and do defend themselves vigorously
from these criminal charges, so they have much less to fear.

Nevertheless, for the rest of society incarceration has become big
problem. For example, from the time of statehood until 1984, California
built a total of thirteen state prisons. But since 1984 its taxpayers have
financed and built no fewer than twenty additional prisons, for a total of
thirty-three. This has made prison construction California’s leading public
works program. During that same period, however, California built only
one new university.*’

This prison construction has, of course, been necessary under the
circumstances because the prison population in California was growing
by an incredible 1,000 inmates per month.’® With such growth, the
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California Department of Corrections itself oversaw 162,000 inmates and
39,000 employees in 1999, and had a budget of $4.6 billion.”” But even
with these staggering numbers, prisons in California were at 193 percent
occupancy in 1999,°% and by 2005 the number of inmates had grown to
171,000.%° In a very real sense, our governments have actually sponsored
a prison-industrial complex and have literally become addicted to all of
the funding that has come along with it.

As a direct result of increased drug prosecutions and convictions,
virtually all of the jails and prisons throughout the country are severely
overcrowded. Some states have tried to alleviate their prison overcrowd-
ing by sending some of their prisoners to prisons in other states—for a
fee. For example, in January 1999, the state of Washington opened a new
1,936-bed prison, but it was already so overcrowded that they were forced
to send another 250 inmates to Colorado, which will receive $51 per day
per prisoner.®® The situation was even worse in Hawaii when I was there a
while ago. They had been forced to send several hundred of their prisoners
to Texas under this same rent-a-cell program. Of course, the cost of trans-
portation was much higher for Hawaii than it was for Washington, and
that was in addition to the problems this program caused to the families
trying to visit the prisoners.

Fortunately, some states like Texas (of all places) have recognized
the futility of trying to incarcerate their way out of problems with first-
time offenders arrested with less than a gram of hard drugs. So in 2007
it earmarked $241 million to fund treatment facilities. Not only did this
approach allow Texas to save billions of dollars in new prison construc-
tion and operation expenses, but its incarceration rate decreased by 4.5
percent, while nationally that rate slightly increased. And along the way,
Texas realized a basic fact of life: almost everyone in prison will get out
eventually, so they might as well return without addiction problems and
more as productive citizens.®'

Another problem that is seriously aggravated by our current drug
policy involves the mentally disabled. Since illegal drugs are readily
available in our neighborhoods, these fragile people often attempt to self-
medicate at the onset of their symptoms. As a result, they are brought
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into the criminal justice system because of either their purchase or their
use of illicit drugs. As a practical matter, this has resulted in local jails
becoming our nation’s largest mental hospitals.®> The U.S. Department
of Justice estimated that in 2009 about 16 percent of all of the adults in
prison in our country were mentally ill—about 350,000 people—and the
percentage of juveniles in custody was even higher.®® So not only is this
an enormous misuse of scarce resources, it is also inflicting a great deal of
unnecessary trauma on the mentally ill.

In short, no one is coming out ahead under this system except the
people making money in the prison-industrial complex, such as those
who build prisons and staff them. Not only has this resulted in financial
problems for our governments but the entire criminal justice system has
been losing credibility. Today, regardless of the bail that is set for many
offenses, and regardless of what criminal sentences are imposed, offend-
ers know that they will probably be released after a small fraction of time
spent behind bars because of overcrowding.

Another little-known result of prison overcrowding is that wardens
throughout the country are routinely forced to grant an early release to
violent offenders so that nonviolent drug offenders can serve their sen-
tences in full. This is true because, for the most part, federal law requires
that even nonviolent drug offenders must serve their entire sentences; how-
ever, there is no such law for bank robbers, kidnappers, or other violent
offenders. This is a truly scandalous and unacceptable situation.

Prison overcrowding in the federal system is in large part caused by
mandatory-minimum sentencing laws, which require a judge to sentence
a defendant according to a formula. Large numbers of federal judges
disagree with these laws and often are quite vocal in their opposition.
For example, Senior Judge Myron H. Bright of the U.S. Court of Appeals
wrote in 1995 about a drug sentence that was required to be imposed by
a trial court in Cedar Rapids, Iowa:

This case is the paradigm of what judges often see in the sentencing of
drug law offenders. In this case, the sentences are excessively long, but
required by the mandatory minimum sentencing provisions and the
overlaying requirements of the federal sentencing guidelines.

These unwise sentencing policies which put men and women in
prison for years, not only ruin lives of prisoners and often their family
members, but also drain the American taxpayers of funds which can
be measured in billions of dollars. . . . This is the time to call a halt
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to the unnecessary and expensive cost of putting people in prison for
a long time based on the mistaken notion that such an effort will win
“The War on Drugs.” If it is a war, society seems not to be winning,
but losing. We must turn to other methods of deterring drug distribu-
tion and use. Long sentences do not work and . . . [actually] penalize
society.*

The overcrowding situation became so desperate by 1996 that more
than 1,000 suspected drug smugglers along our country’s southwestern
border were set free by federal law enforcement agencies and deported,
even though they had been arrested with substantial quantities of narcot-
ics and other illicit drugs. One had been arrested with 32 pounds of meth-
amphetamines, another had 37,000 Quaalude tablets, and yet another had
smuggled in 158 pounds of cocaine. Most of the marijuana arrests had
been for quantities of 50 to 300 pounds. These people were released, and
the charges dropped, because there was simply no room for them in the
federal prison.®’

After one of my talks on prison statistics at a local junior college, an
accountant in the audience told me that he had penciled out the figures
I gave on prison expansion. His arithmetic revealed that if the rate of
imprisonment of the past twenty years were to continue, by the year 2020
literally everyone in California would be either in prison or running one.
And California ranks only fourteenth nationally in prison incarceration
rates per capita as of 2009, with a rate of 458 per 100,000 popula-
tion. Louisiana is first at 881 per 100,000, Mississippi is second at 702,
Oklahoma is third at 657, Alabama is fourth at 650, and Texas is fifth
at 648.°° Further, it must be remembered that it costs taxpayers about
$30,000 to keep just one inmate confined for a year, depending on the
facility and the health of the inmate. And as you consider this fact, remem-
ber that as of 2008, almost one in every five state prisoners, and well more
than half the federal prisoners in the country, was a drug offender!®”
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One must also remember that with the advent of “three strikes and
you’re out” legislation, which mandates sentences of twenty-five years to
life for third felonies, many of these nonviolent drug offenders will grow
old in prison. The average cost for a state inmate over the age of fifty-five
increases to about $69,000 per year because of increased health costs.
Health coverage for citizens not in custody, of course, is not mandated
by the Constitution, but the taxpayers are obligated to provide adequate
medical care for prisoners, whatever it costs.®® As of the beginning of
1995, about 55,000 prisoners over fifty years of age were incarcerated
nationwide, and through the end of 1996, of the 2,750 felons already
sentenced to twenty-five years to life, 85 percent were sentenced for non-
violent offenses. By 2005, 5 percent of California’s prisoners were “third
strikers” serving a sentence of twenty-five years to life, and 21 percent
were “second strikers” serving double the normal sentence, so they will
cost us huge amounts of money probably for the rest of their lives.®” Even
more troubling, the statistics show that marijuana possession was four
times as likely to lead to a third-strike conviction as murder, rape, and kid-
napping combined.”” The Rand Corporation estimates that if we continue
with our current system and fully implement the three-strikes sentencing
laws, the costs to California’s criminal justice system alone will increase
by an average of $5.5 billion each year for the next twenty-five years. This
in itself will cost each California worker a tax increase of $300 per year
for each of the next twenty-five years.”!

Once built, at the cost of about $220 million, a prison must be staffed.
Between 1980 and 1995, the California Correctional Peace Officers
Association (CPOA) grew from 2,000 prison guard members to 24,000.7
And since it costs about $22.5 million per year to operate one prison
alone, that growth has continued, with a projected 2011-2012 budget
of $9.1 billion to run the prisons.” This has made the Department of
Corrections the fastest growing governmental agency in the entire state
of California.

Not surprisingly, with the growth and expansion of prisons has come
increased political power. For example, after six years on the job the
yearly salary of a California prison guard with a high school diploma
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was $45,000 in 1994. At the same time, the starting salary of a tenured
University of California associate professor with a Ph.D. was $43,100.7
In addition, in each election year throughout the decade of the 1990s, the
California CPOA budgeted almost $1 million to be either donated to sym-
pathetic gubernatorial and legislative candidates or against nonsympathiz-
ers. And according to the California Fair Political Practices Commission,
the CPOA was the ninth-largest overall political donator in California in
the decade between 2001 and 2010.7

This power can be misperceived by the public. When California’s
governor used his line-item veto power to delete a requirement that the
Department of Corrections report to the legislature all occasions on which
it paid $100,000 or more in lawsuits, several critics linked that action with
the CPOA’s political contributions to the governor’s recent campaign.’®
But it is the system set up by our country’s drug laws, not individuals,
that is fundamentally responsible for these abuses and potential abuses
of power.

Other states have experienced the same type of prison growth. In New
York the inmate population almost tripled between 1981 and 1991, and
between 1983 and 1989 the number of inmates imprisoned annually for
drug offenses increased by an astounding 500 percent. By 1990 half of all
felony convictions in New York and other large states were for drug and
drug-related offenses. Alarmed by these developments, judicial leaders
from the nation’s nine most populous states held an executive symposium
on April 21, 1989, in Philadelphia to assess the crisis and discuss possible
options. A statement from the final report of this symposium outlined the
problem:

A drug epidemic is sweeping the nation. It’s been termed “a disaster
of historic dimension” requiring a national mobilization by all our
institutions. Since major responsibilities for controlling drug offenses
devolve upon the criminal justice system, the judiciary, as the fulcrum
of that system, must perform its role with great competence if that
effort is to succeed. However, campaigns to reduce drug supply and
demand through vigorous enforcement of recently toughened drug
laws have been mounted in many places without considering the
impact of these actions on the courts and on prosecutors’ offices,
the defense bar, and corrections agencies. The effect of such policies
can be highly counterproductive. When courts are swamped with
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cases, backlogs mount and delays increase. Particularly when prisons
and jails are severely overcrowded and other meaningful sentencing
alternatives are lacking, the effect of a massive increase in caseloads
may be to undermine the credibility of a system whose resources are
already severely strained.””

This conference of judicial leaders recognized that drug cases include
not only drug use, possession, and trafficking but also criminal offenses
“stimulated by drug use,” such as burglaries, shoplifting, prostitution,
forgeries, and other crimes perpetrated by drug users to get the money to
purchase drugs. The judicial leaders concluded that the “general sense of
the conference was that most trial courts are being overwhelmed by drug
cases” and felt that the “heavy increases in drug cases now coming before
the courts stem from concerted efforts by police to widen the criminal net
and make enforcement more strict.”

“The situation is desperate,” the report continued. “The overload
causes backlog, the backlog feeds delay, delay along with lack of jail and
prison space imperils rights to timely consideration, undermines deterrence
and breeds contempt for the law.” The report then stated the obvious: “A
weakened court system which doesn’t have the muscle to deal effectively
with accused offenders sends a message to the street that the system does
not have the will nor the way to confront the drug problem. Once users
and pushers know from their experience that swamped courts will treat
criminal behavior lightly the court system loses credibility and the rule of
law is threatened.” This group of distinguished judges and court adminis-
trators concluded that “the courts face a profound emergency brought on
by the efforts to control the use and sale of illegal drugs and concomitant
criminal and juvenile behavior problems” and that the “courts are falling
behind because they do not have the resources to deal with the volume of
criminal and juvenile delinquency cases now coming before them.””®

For justices of the supreme courts and administrative managers of
the courts of the nine most populous states in the country publicly to
present such dire conclusions was virtually unprecedented. This report
must be seen as the revolutionary document that it is—a protest that the
U.S. criminal justice system cannot effectively handle the number of cases
thrust on it by the War on Drugs. And without a radical change in policy,
there is no hope at all that the situation will improve.

Since that conference, the situation has continued to deteriorate. All
along the Mexican border, from Texas to San Diego, federal agents are

77. Robert D. Lipscher, Administrative Office of the Courts, State of New Jersey, “The
Judiciary Response to the Drug Crisis—Final Report,” July 7, 1989:1.
78. Ibid., at 1-15.
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continuing to arrest more and more people and seize ever larger quanti-
ties of illicit drugs in a futile attempt to reduce drug trafficking. But it
has become obvious that we cannot even stop the people coming illegally
across the border—Ilet alone the drugs, which are much easier to con-
ceal. Even though the large numbers of arrests are not sufficient to stop
record amounts of drugs from coming into the country—drugs that are
“sending shock waves” through the system”—they are enough to have
overwhelmed the criminal justice system along the border. According to
the New York Civil Liberties Union, New York City police arrested and
jailed 400,000 people for the possession of small amounts of marijuana
between 1997 and 2007, which was about ten times the number they had
arrested the prior decade, without any reduction at all in marijuana use.*

There is no question that these drugs can be harmful. But the biggest
reason this country continues on its present course is that for decades
our leaders simply have not read the evidence. Long ago, the director of
President Nixon’s National Commission of Marijuana and Drug Abuse,
Michael Sonnenreich, declared, “About four years ago we spent a total
of $66 million for the entire federal effort in the drug abuse area. . . .
This year we have spent $796 million, and the budget estimates that have
been submitted indicate that we will exceed the $1 billion mark. When
we do so, we become, for want of a better term, a drug abuse industrial
complex.”®! That was in 1973. In 2000 the federal budget for the War on
Drugs came in at $19.2 billion, and the budget requested by the Obama
Administration for 2012 is $26 billion.*

The rationale for the enormous growth of this prison-industrial com-
plex in our country is that to change it to any significant degree would
send “the wrong message to our children.” Well, maybe it is time to ask
how many nonviolent drug offenders we must continue to incarcerate in
order to send the “right” message!

A few years ago I had occasion to meet separately, one on one, with
two sitting congressmen from Southern California districts. Each one
told me that of course he agreed with me that our nation’s drug policy
was not working and then went on to say that the situation was actu-
ally worse than I knew. If T were in Washington, each one said, I would

79. Molly Moore, “More Drugs Being Stopped at Border,” San Francisco Chronicle,
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82. Office of National Drug Control Policy, “National Drug Control Budget: FY
2012 Funding Highlights,” February 2011, http://www.whitehousedrugpolicy.gov/
policy/12budget/fy12Highlight.pdf.
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quickly find out that every federal agency we have is getting substantial
extra funding for fighting the War on Drugs. Not just the obvious ones
like the DEA, Bureau of Customs, each branch of our military services,
and the State Department, but also more obscure ones like the Bureau of
Land Management, the Bureau of Indian Affairs, and the Department of
Agriculture. These congressmen told me very directly that all of our fed-
eral agencies are addicted to the funding provided by the War on Drugs,
and they do not want to give up that money.

Of course state and local governments also devote enormous amounts
of scarce resources to the prosecution of drug cases. Just take New York
City as an example. In 2010 the arrests in that city simply for marijuana
possession increased for the sixth year in a row to 50,383, which was 69
percent higher than the 29,752 arrests in 2005.33 This means that in that
city alone there were more than 138 arrests every day. Obviously, that
takes a great amount of police resources.

Because I speak out publicly, and have since 1992, against our nation’s
failed and hopeless policy of Drug Prohibition, I receive correspondence
from people from all walks of life relating their views on this critically
important subject. Of course, the comments are as diverse as human expe-
rience, but this one set forth the general consensus:

I’m a Conservative Republican, but I never understood the rationale
for turning drug-users into criminals and throwing them in prison. It
should be evident that the only thing the “War on Drugs” does is to
create real criminals in the form of violent offenders, drug gangs, and
drug cartels.

In a similar fashion, the sentencing of nonviolent three-strike drug
offenders has also gotten so egregious that even a Los Angeles Deputy
District Attorney felt forced, as a matter of conscience, to write an op-ed
piece in the Los Angeles Times, which said, in part:

Our indifference to principles of fairness is reflected in California’s
three-strikes law. This law mandates life imprisonment for relatively
insignificant offenses, including drug possession and minor thefts,
if the defendant was previously convicted of two serious or violent
felonies.

By sending petty, drug-dependent offenders to prison for life, we
do not stand well in comparison with other justice systems. Many

83. Phillip Smith, “New York City Still America’s Marijuana Arrest Capital,” Drug War
Chronicle, no. 671, February 16, 2011, http://stopthedrugwar.org/chronicle/2011/feb/16/
new_york_city_still_americas_mar.
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European nations and Japan view addicts as redeemable human
beings, an aspiration we have all but abandoned. While the middle
class perceives addiction for its own family members as a medical
condition that should be treated, the “war against drugs,” combined
with an all-inclusive three-strikes law, has made lifetime prisoners out
of nonviolent underclass addicts.

To be sure, other nations do not forgive thefts by addicts. But
they do not punish them with the same ferocity that they reserve for
violent members of society. The Europeans with whom I spoke found
life imprisonment for drug possession and minor theft to be as unac-
ceptable as we view convicting an innocent accused.®*

The law enforcement net is even more effective in catching and incar-
cerating female drug offenders; to wit, the number of women in prison
in the United States increased by 224 percent in the decade before 1993,
and it has continued to climb. By the end of 1997, about 82,800 women
nationwide were serving prison sentences, and between 1986 and 1996
the number of women incarcerated for drug offenses increased by 888
percent, compared to an increase of 129 percent for nondrug offenses.®
In California the number of women in the state prison system increased by
450 percent, from 1,316 to 7,232, between 1980 and 1993. About 76 per-
cent of these women were imprisoned for nonviolent offenses—mostly for
drug possession, possession for sale, or drug-related crimes. Typically, the
women involved in the illicit drug trade are low-level lookouts or mules,
transporting drugs for short distances either as a favor for husbands or
boyfriends or for a small fee.

What is seldom addressed, however, is that about 75 percent of all
of these women prisoners are also the single parents of young children.
So what happens to the children when their mothers are arrested and
incarcerated? By law, the mother has legally abandoned her children, so
they must go into the child dependency court. Then, if the mother has no
relatives or friends who are both able and willing to care for the children
in their homes, the mother runs a large risk of having her children placed
for adoption. Even setting aside the enormous human costs, the expense
to the taxpayer of keeping one child in a group home can be $5,000 per
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month, above and beyond the costs of incarcerating the mother. For a
mother with two children, this means that about $145,000 per year of
taxpayer money is spent to keep a mother separated from her children.

Then there is the impact of our massive prison program on ethnic
minorities. On September 1, 1992, the Baltimore Evening Sun shocked
the country by reporting that on any given day “56 percent of Baltimore’s
black men between the ages of 18 and 35 were either in prison, on parole
or probation, [or] being sought on arrest warrants or awaiting trial on an
average day in 1991.” The principal reason for this high rate of incarcera-
tion was the War on Drugs. In 1991 more than 11,000 of the approxi-
mately 13,000 people arrested for drug offenses in that city were black.
In the same year, while only 13 white juveniles were charged with drug
sales, 1,304 black juveniles were charged with those offenses, up from
only 86 in 1981.%"

Nationwide, 25 percent of black men in their twenties were in similar
trouble with the law in 1990. That figure increased to 33 percent in 19935,
or a total of about 827,440 young black men being afoul of the law at
some time during that year. Even more shocking is the statistic that in
South Africa under apartheid, which was condemned all around the world
as being the most racist of societies, 851 adult black males were impris-
oned for every 100,000 in that country.®® But as of midyear 2004, the
United States had a full 6,919 black males imprisoned for every 100,000
in our country!® There comes a time when all people of good will must
stop and realize that something here is terribly wrong.

The figure for imprisoned Hispanic males in 1994 was 12.3 percent,
and for white males it was just under 7 percent.”” And this situation has
only continued to get worse. As of 2009, African Americans, who con-
stitute only about 12 percent of the total U.S. population, accounted for
37 percent of those arrested on drug charges, 59 percent of all of those
convicted, and a full 74 percent of all drug offenders sentenced to prison.”!
That means more African Americans are under correctional control today,
whether in prison or jail or on probation or parole, than were enslaved
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in 1850, a decade before the Civil War began, and more have been dis-
enfranchised from voting because of their felony convictions than were
prohibited to vote in 1870, which was the year the Fifteenth Amendment
was ratified. And that also means that a black child born today is less
likely to be raised by both parents than a black child born during slavery,
due to the large-scale imprisonment of black fathers.”

How has this happened? One of the reasons is that in many states, as
in Massachusetts, more than 84 percent of prisoners serving mandatory
sentences for drug offenses are first-time offenders. Since most of those
people are either blacks or Hispanics, and since the average mandatory-
minimum sentence for first-time drug offenders in Massachusetts is about
five years, the drug laws result in hugely disproportionate numbers of
minorities being incarcerated.”

Another, more subtle impact this prison explosion has had, which I
have seen a great deal from the bench, is that jail has lost its deterrent
impact, especially for our youngsters. In fact, many of our young people
think of jail as a rite of passage into manhood, since most of the men
they know have served time. Even clothing fashions owe something to
our criminal justice system. Take the example of the current youth fad
of baggy clothes, which probably originated in our jails and prisons. To
minimize problems and bother with inmates’ clothing, jail and prison
administrators give everyone oversize clothing, which all inmates can fit
into, rather than trying to accommodate the different sizes of prisoners. So
most jail-issue clothing is extra large. Young inmates became accustomed
to baggy clothing and continue to wear it even after their release. Their
peers on the outside start copying the look, and voila, a new fashion trend.
We can probably thank our nation’s drug policy for the baggy, sloppy
clothing favored by many young people today.

In 1994 the United States had as many drug offenders in prison as we
had total prisoners for all other types of crimes in 1970.** Calculations
based on federal government data show that as of 1994 approximately
one of every six federal prisoners—about 15,000 people—was incarcerat-
ed primarily for a marijuana offense,”” and between 2001 and 2010 there
were more than 350,000 arrests in New York for marijuana possession
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alone.”® For what purpose have we arrested and incarcerated such a huge
number of our people for these drug offenses? Not to keep these drugs out
of our communities. In fact, not only are we unable to keep these illicit
substances out of our neighborhoods, we cannot even keep them out of
our prisons.”” Have we made drugs more difficult to obtain? No. Even
though ever-increasing amounts of tax money are spent on the eradica-
tion of various drugs, both in our country and abroad, and even though
virtually all of these efforts are increasingly successful, with more seizures,
arrests, and convictions than ever, the price of illicit drugs like cocaine has
declined considerably over the past decade. This, of course, means that the
supply has increased.”® What we in essence have attempted to do with our
drug policy is to repeal the law of supply and demand. Not surprisingly,
we have failed completely.”
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CHAPTER 2

Increased Harm to Communities

It is painfully obvious that our present approach to the drug scene
is ineffective despite the billions of dollars that we have spent.

JUDGE ANTHONY A. ALAIMO,
U.S. District Court, Brunswick, Georgia

here once was a man on his deathbed who, at the very end of his

life, called his wife to his side and said to her, “Dear, before I leave

this earth, there is something that I really feel T have to tell you.
For a number of years now, I have been having an affair with a particular
woman who lives across the street. I do not mean to hurt your feelings,
but I think you had a right to hear it, and hear it from me.” The wife
thought for a moment and then replied, “That’s okay; I know. That’s why
I poisoned you.”

In so many ways, we have been poisoning ourselves by the policy we
have chosen to deal with the critical problem of drug use and abuse. As I
have acknowledged, these drugs certainly can be dangerous and harmful,
but their prohibition directly causes other separate and distinct harms.
These additional harms might be tolerable if they actually stemmed the
flow of drugs into our communities. But the opposite is true. Our drug
laws have simply failed.

COMMUNITIES AwWASH IN [LLICIT DRUGS

As a preface to my observations—uwhich are purely my personal
opinions—let me share two anecdotes.

I was formerly an Assistant United States Attorney in Dallas. In
approximately 1971 an individual was arrested in Dallas in possession
of approximately 20 pounds of cocaine. It was then the largest seizure
of cocaine in this part of the country if not the entire United States. It



50 « CHAPTER 2

was of such significance that the Attorney General, John N. Mitchell,
personally monitored the investigation and prosecution of this case.
Today, at least once a month seizures of this quantity of cocaine or more
occur in Dallas.

I have served as a magistrate judge for more than 19 years. During
that period I have issued hundreds of drug-offense search and arrest
warrants. As a matter of personal curiosity I have asked the affiant DEA
agents the question: “Are we winning the war on drugs?” To this date [
have never received an affirmative response.

MAGISTRATE JUDGE WILLIAM. F. SANDERSON, JR.,
U.S. District Court, Dallas, Texas

A few years ago I received a letter from an elderly lady who first tried to
assure me that she had never used illicit drugs and then told me she agreed
that our laws were not working. She was an activist, she said, but her issue
was nuclear policy. For her opposition to nuclear policy she had been
arrested on several occasions. She found it discouraging to be in jail with
women who were there for drug-related offenses, because all they could
talk about was their impatience to get out of custody so that they could
go back to their drug-using lifestyle. All the attempts by our drug laws to
change the behavior of these women were simply a tremendous waste of
time and money, she said, adding that she could not even take a shower in
jail because there were so many women smoking marijuana in the shower
stalls, and the guards did not even seem to care.

This is the reality we are facing. Under our current policy, drugs are
everywhere. This fact is underscored by an unsolicited e-mail message
I received several years ago that said, “I live in the Florida Keys, on an
island. We have a dead-end street, where one can see the end of this street
from US1. Yet for the last 30 years, any kind of drug can be acquired 24/7.
I personally provided specific, detailed information to the police, yet it
continues as we speak. If drugs can’t be stopped on a dead-end 300-yard
street on an island, where is the War on Drugs?”

But drugs have become a routine part of some people’s lives. For
example, one woman in New Jersey came to court one day to enter a plea
of not guilty to a prior drug possession charge. For some reason, the sher-
iff’s deputy searched the woman while she was there and found twenty-
one bags of heroin and twenty-two bags of cocaine concealed in her wig
and underwear.! Things like this probably happen frequently.

Illicit drug use so permeates our country’s prisons that General Barry
McCaffrey, as our nation’s Drug Czar, said in February 1998, “We’ve

1. Associated Press, “Woman Hides Drugs in Wig,” Los Angeles Daily Journal, July 21,
1999:4.
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got 1.6 million men and women who are behind bars, and of that
number—we just did a fairly widespread 1997 drug testing program—
some 9 percent tested positive for drugs behind bars”* (emphasis added).

Even high-security prisoners like Charles Manson are testing positive
for illicit drugs. In fact, Manson was transferred from one high-security
prison to another for being caught selling drugs to other inmates—and
he was in solitary confinement! But the money to be made by smuggling
drugs into our prisons is more than many people can resist, and the arrests
of prison guards for these offenses are unacceptably high. Given the
amount of money to be made, the real surprise would be if large numbers
of prison guards were not involved in this behavior.> Our laws are not
deterring many people from a life of drug abuse and drug trafficking, and
if we cannot even keep these drugs out of our prisons, how can we expect
to keep them out of our communities?

The answer is that we cannot. Our current system is completely unable
to keep illicit drugs out of our communities and away from our children.
Even Joseph A. Califano, the former Secretary of the U.S. Department
of Health, Education and Welfare and the chairman of the Columbia
University Center on Addiction and Substance Abuse said, “American
children are telling us they are drenched in drugs.” As shown in a nation-
wide survey by Mr. Califano’s organization, “almost every American
child—regardless of race, family structure or financial background—will
be faced with the decision of whether to use illegal drugs before they grad-
uate from high school.” In addition, 58 percent of the eleventh and twelfth
graders surveyed said that they had already been offered marijuana,* and
47 percent of public school teens said drugs are used, stored, or sold at
their schools.’ It is clear that any child of a mind to obtain illicit drugs
can do so easily.

Conduct your own informal survey. Ask your local high school or
junior college students, and they will tell you the same thing they tell
me: that it is easier for our children and underage adults to get illicit
drugs—if they want to—than it is for them to get alcohol.® Certainly, as
minors, they can get alcohol, but it takes some ingenuity and effort. But
illicit drugs find our children without much effort on their behalf, because

2. Barry McCaffrey, press briefing, January 12, 1998, available at http://archives
.clintonpresidentialcenter.org/?u=011298-press-briefing-by-general-barry-mccaffrey.htm.
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someone else has a profit motive to furnish them. When was the last time
you heard of someone offering a student a free sample of alcohol on a high
school campus? It does not happen, because there is no profit in it. But
when was the last time our students were offered a free sample of mari-
juana, methamphetamines, or cocaine? It happens all the time because
of the money—the huge profits to be made by getting all of us and our
children hooked on illicit drugs. We inflict this problem on ourselves by
our current policy of Drug Prohibition.

Of course, it is quite likely that the last three presidents of the United
States—Bill Clinton, George W. Bush, and Barack Obama—have also
smoked marijuana.” Yes, it has become a long-standing national joke
that Clinton didn’t inhale, and Bush has tried to deflect the discussion
by alluding to unspecified “mistakes of his youth.” But Obama openly
acknowledged his use of both marijuana and cocaine in his book Dreams
from My Father.® Of course, thousands of other people in our country
have been incarcerated, some for long periods, for doing the very same
thing. If I could, T would ask each of these former presidents if they think,
looking back, that a term of incarceration would have helped them in
their lives and careers. Using marijuana may not have been smart, but it
didn’t seem to harm them or, for that matter, the life and performance of
Michael Phelps, the tenfold Olympic gold medalist in swimming—until,
of course, he was caught.’

Using marijuana as a means of relaxing after a hard day at the office
also hasn’t hurt the lives or careers of millions of other people throughout
our society, except for those who are criminally prosecuted.!'” Most of
them use marijuana instead of a glass of Chardonnay because, as many
explain it, marijuana doesn’t have the calories, and it doesn’t leave you
groggy or numb. And one way or the other, as long as there is such a huge
market, someone will supply it. For example, in October 2010 authorities
in Baja California seized 105 tons of marijuana, and only one month later,
two major tunnels were discovered that were used to carry marijuana
from Tijuana to San Diego, with 25 tons being seized at the first and 20

7. Debra J. Saunders, “Three Former Presidents and the Law,” San Francisco Chronicle,
March 31, 2009.
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more tons being seized at the second.! But everyone knows those seizures
will not stop the flow of marijuana into this country, because the market
is too lucrative.

As another example, and in what can only be labeled as a corruption
of the system, tens of thousands of otherwise law-abiding people in states
with medical marijuana laws carry medical cards, and people who don’t
are frequently supplied by those who do. In other states, the penalty for
the possession and use of marijuana has been reduced to a maximum of a
$100 fine, and often that is only a citation instead of a misdemeanor, so
there is little for people to fear if they get caught. Which underscores that,
one way or the other, marijuana is and will be abundantly available—
everywhere there is a market for it.

So once again, the major reason why our society at every level is
awash in illicit drugs is the unbelievable profits that can be realized from
their manufacture and sale. Thus we have been and will always be totally
unsuccessful in our attempts to repeal the law of supply and demand. We
might as well attempt to repeal the law of gravity. The situation is similar
to that of a man standing under a waterfall with a bucket: he can fill up
lots of buckets, but he can do nothing to shut off the flow. Every time you
see a report that a ton, or ten tons, or a hundred tons of cocaine have been
seized by law enforcement officials, see it for what it is. It is not a victory
but merely a symptom of the depth of the problem.

If you are not yet convinced, consider the following (unsolicited) col-
umn by U.S. Magistrate Judge Volney V. Brown (retired), published on
September 10, 1996, in the Orange County Register in response to criti-
cism I received after publishing an open letter to our nation’s Drug Czar
on August 12:

In his open letter to the Register of Aug. 12, Superior Court Judge
James Gray observed that drug law enforcement has been unable to
stop the flow of street drugs. . . .

Well, T have fought the drug wars, and I am coming out of retire-
ment to say that Judge Gray is right. What is wrong with drug law
enforcement is that it has never worked, and it never will.

In his first term, President Richard Nixon declared war on illicit
drugs, particularly heroin, and sharply increased drug law enforce-
ment. He directed Attorney General Richard Kleindeinst to create a
new entity, patterned on the Organized Crime Strike Forces, named
Office for Drug Abuse Law Enforcement [ODALE]. . ..

11. Richard Marosi, “Authorities Seize 105 Tons of Pot,” Los Angeles Times, October
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Los Angeles Times, November 27,2010: AA3.
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ODALE greatly supplemented the efforts of existing federal, state,
and local drug law enforcement agencies so that illicit drug sales could
be ended once and for all. Because of my earlier experience as a fed-
eral prosecutor, I was recruited out of private law practice as ODALE
regional director for California, Arizona, and Nevada. I established
offices at San Francisco, Los Angeles, San Diego, and Phoenix (each
headed by a tough drug prosecutor), with a combined staff of some
150 attorneys, drug agents, and support personnel.

We decided to test the effectiveness of simultaneously arresting
every drug seller on the streets of an isolated city, and picked Phoenix
for the exercise. Using more “buy money” than Arizona had ever
seen before, we bought into each street dealer we could find, two or
three times each. It turned out that Phoenix had 76 drug pushers. In
the middle of a weeknight, with the help of state and local police, we
arrested all 76 at the same time.

For a week it was impossible to buy drugs on the streets of Phoe-
nix. The single local drug treatment program was swamped. Addicts
who could not get treatment left town to score elsewhere. But on the
eighth day, new street pushers began to appear in the city, and before
a month had elapsed, it was business-as-usual. We had spent tens of
thousands of federal tax dollars, and sent scores of pushers to prison,
but there was no lasting effect on the availability or price of illicit
drugs.

So, in San Diego, we tried another trick. We in ODALE learned
that virtually all of the heroin there was being sold by a known gang.
State and local police had been unable to bust the gang because the
only really effective investigative tool—a court-ordered wire tap—was
prohibited by California law.

Because our federal program was not inhibited by state law, our
in-house lawyers applied for and obtained a federal wire tap order.
After thousands of employee hours at a command center manned
around the clock, we arrested all 39 members of the drug gang.

For a week it was impossible to buy heroin on the streets of San
Diego. But on the eighth day new street pushers began to appear in the
city, and before a month had elapsed it was business-as-usual.

We had spent hundreds of thousands of federal tax dollars, and
we sent every one of the 39 pushers to federal prison, but there was
no lasting effect on the availability of heroin or its price. In one respect
we were worse off for our success. Before, we knew who was selling,
but afterwards we had no idea.

The ODALE program did not survive the resignation of its presi-
dential creator and patron. But in the 18 months permitted us, my
150 people identified, investigated, indicted, prosecuted, convicted
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and sent off to the penitentiary more than 1,100 drug dealers. We led
all other ODALE regions. We were, as we remain, proud of ourselves.

But in the end, in our territory it was not more difficult or more
expensive to obtain illegal drugs than it was in the beginning. We had
failed to solve, or even affect, the “drug problem” with law enforce-
ment. If we had been given 10 or 20 times the resources, we still would
have failed.

I have learned from experience that there is no practical level of
law enforcement that will prevent people from using the narcotics and
dangerous drugs they wish to use. Judge Gray is right. We need to
consider alternatives to the mindless repetition of useless and expen-
sive drug law enforcement efforts.

I know because I have been there.!?

If you are still not convinced, then read Blow by Bruce Porter or
The Cocaine Kids: The Inside Story of a Teenage Drug Ring by Terry
Williams.'3 These books show graphically how our drug policy has made
a mockery of the old saying “Crime doesn’t pay.” In the sale of illicit
drugs, crime pays very well indeed. Bruce Porter tells the true story of a
high-end drug trafficker, a young man who dropped out of college and
began smuggling marijuana by flying it from Mexico to the numerous dry
lake beds of Southern California. When he was arrested, convicted, and
sent to federal prison, this fellow described the result as the best thing that
had ever happened to him. The reason: he made such good connections in
this school for scoundrels that when he was released he broke parole and
hooked up with Carlos Lehder and Pablo Escobar of the Medellin cartel
in Colombia and began smuggling tons of cocaine into the United States.
His first, shakedown flight earned him $300,000, and soon he was clear-
ing about $500,000 each week. Before he was arrested again, this drug
smuggler had made about $100 million.

Terry Williams gives just as discouraging an account of drug sales
at the low end of the drug-selling scale. He wrote his book after spend-
ing about two hours per day for three days a week from 1982 to 1986
with eight young cocaine dealers in the Bronx, Harlem, and Washington
Heights areas of New York City. In the world of these young drug dealers,
“Everybody has a girl. Everybody has cocaine. Everybody has a gun.”'*
These young people got involved in this “business” as a result of the tough
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Rockefeller drug laws, which required prison sentences for anyone over
eighteen who was in possession of illicit drugs. In response, dealers natu-
rally started hiring juveniles to act as lookouts or runners in transporting
the drugs. They soon found that the youngsters were not only trustworthy
but also easy to frighten and control.

Over the years, the teenagers that Williams observed evolved into
sophisticated drug distributors, both at the wholesale and the retail levels,
which enabled them to make, as they called it, “crazy money” in a soci-
ety in which they had very few alternatives. And who were their natural
customers? Other young people—both as consumers and as people who
could also be lured into making money in the same often-vicious business.
The lives of these youngsters became a wreck, but by the time they were
arrested or died, their dirty business was carried on by their recruits.

Think of it this way—and I saw this played out frequently while T
was a juvenile court judge: every time the penalties for selling drugs are
raised, adult drug traffickers have an extra incentive to recruit children
for their drug transactions. The reasons are that the labor of children is
much cheaper, many young people are naively willing to take risks for
a few hundred dollars, and juveniles are punished much less severely by
the criminal justice system. To combat this situation, law enforcement in
many jurisdictions has recruited juveniles to act as confidential informants
in adult drug transactions. Tragically, some of these recruited juveniles
have been killed by drug traffickers when their work for the police was
discovered.

These tragic results are also being replicated in Mexico, where drug
traffickers are recruiting children to smuggle drugs across our border.
The number of children under sixteen arrested at the El Paso border rose
from 63 in 1997 to 148 in 1999, and in the first seven months of 2000,
721 of these youngsters had been arrested along the Mexican border, up
from 500 for the entire year of 1997. One of them was the fourteen-year-
old daughter of an architect, who was promised $500 for smuggling 250
pounds of marijuana in a stranger’s car. Some of the arrested drug smug-
glers were as young as nine.'®

We thus have here more demonstrable proof that the mixture of get-
tough drug laws and the law of supply and demand is a destructive and in
many cases lethal combination. And regretfully, these sobering stories, at
both the high end and the low end of drug trafficking, are being repeated
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each day throughout this country and the world—and will continue to be
repeated until we repeal Drug Prohibition.

It is also ironic that law enforcement laboratories in several jurisdic-
tions have actually produced crack cocaine for use in sting operations.
Not only has our tax money been used to manufacture dangerous illicit
drugs but sometimes the police lost possession of the crack, and it ended
up being sold and used on the streets.!”

A further unintended consequence of our drug policy is that the
potency of the illicit street drugs increases as a direct result of the drugs’
illegal status. It is a cardinal rule of Prohibition that illegal sellers will
concentrate on the more potent substances, just as was the case with the
prohibition of alcohol. For example, since the punitive risk was the same
for selling whiskey or beer, bootleggers naturally pushed the stronger
stuff because they could make a lot more money that way. We still see
this today. Drug dealers try to either push people, including children, into
harder drugs like methamphetamines or cocaine so that they can make
more money or, if the users prefer marijuana, sell them more potent vari-
eties. For this reason the marijuana on the streets today is almost always
much stronger than it was only ten years ago.

The same phenomenon can be seen in a slightly different context
when college students attend football games. Whereas students normally
drink more beer than hard liquor, prohibitions on alcohol at the games
convert the students into whiskey drinkers, since a flask of whiskey is
easier to conceal than a six-pack of beer. Far from protecting or shielding
our children from drugs and the destructive lifestyle they can bring, our
country’s drug policy is literally recruiting them to it. If we want to show
our concern for the safety and future of our children, we will “Just Say
No” to our nation’s failed drug policy.

Sadly, and as shown above, it will always be a fact of life that if people
really want a product, even a dangerous and self-destructive one, they will
find a way to get it—and other people will find a way to supply them.
Thus even if the government were somehow temporarily successful in
making a popular drug unavailable, users would simply switch to some-
thing different. For example, junior high school students who have trouble
finding marijuana or cocaine often inhale glue, paint, cleaning solvent,
or even gasoline. Even though these are terribly dangerous substances
that can cause brain damage or even death, society could never outlaw
these products, nor would it try. The effective answer lies elsewhere: in
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education, treatment, access to the medical community, and individual
responsibility.

We should not be surprised that our attempts to reduce the supply of
illegal drugs have failed miserably. To begin with, we have been totally
unsuccessful in our attempts to convince poor farmers around the world
that not growing or producing their most profitable crop or product is
good for them. U.S. government agents have gone all over the world
with carrots and sticks, trying to persuade farmers not to grow these
substances. We have tried crop substitution programs that offer money to
people to switch crops. We have tried crop eradication programs in which
U.S. agents with guns and helicopters have descended on farmers’ crops
in foreign countries and uprooted, burned, and sprayed defoliants on
them, a strategy that has yielded only long-term environmental problems
and an intense hatred of the United States.'® Indeed, the scenario in Tom
Clancy’s thriller Clear and Present Danger, in which the U.S. government
covertly fields combat troops in Latin America to target drug lords and
shoot down their airplanes as they smuggle drugs into the United States, is
just one desperate but short step beyond our current policy—particularly
considering U.S. involvement in the ongoing civil war in Colombia."

But none of these efforts have accomplished anything—other than
wasting our tax money. Even for farmers who do want to move away
from their most profitable crop, the economic obstacles are too formi-
dable. For example, when an Afghanistan refugee was interviewed in
1993 about the future plans of his people, he said realistically that with
his country’s small agricultural and industrial base in ruins, most of those
returning home would turn to selling drugs or guns. “Most will plant pop-
pies. When I go back, I will too. What else can I do? I am a teacher, but
there are no schools. No factories. No work. No irrigation. How can we
eat?”?® Since that time, thanks to economic realities and bumper poppy
crops, Afghanistan has become one of the world’s leaders in the produc-
tion of opium, which is used to produce heroin, mainly sold in Pakistan,
Iran, Central Asia, Russia, and most of Europe.?!

This fact of life was brought home to Juan R. Torruella, Chief Judge
of the U.S. Court of Appeals in San Juan, Puerto Rico, and he spoke of his
experience in a lecture at Colby College in Waterville, Maine, on April 25,
1996:
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The fact of the matter is that my personal views on this subject have
changed over my years on the bench, and they have changed dramati-
cally. This has happened gradually, but if I were to pick a point in
time when this process started, I could tell you it was towards the end
of my district court tenure, and perhaps even more specifically, as a
result of a trip that I took to El Salvador in the mid *80s, sponsored
by the State Department, to speak to the Salvadoran judiciary and bar
regarding the American legal system. . . .

I was speaking to a bar group in one of the smaller cities.
Somehow the discussion got around to issues related to drug enforce-
ment. I expounded, I suspect somewhat long-windedly, my views
to the effect that the United States needed the cooperation of Latin
America in stopping the drug traffic by stricter enforcement, by stop-
ping corruption, by eradicating the illegal crops, etc., etc. The audi-
ence was very polite, in fact one or two of those present may have
actually clapped when I finished. A hand was then raised in the back
of the room. The speaker identified himself as a lawyer, who said to
me very deferentially, “Honorable Judge, we very much appreciate
your presence and the advice you have given us, but don’t you think
the United States could help us in solving this problem?” I answered
that as I understood the situation we were already sending consider-
able sums in aid, and that we had a lot of resources committed to the
interdiction of drugs from Latin America and prosecution of violators.
To which he responded, “Excuse me your Honor, that is not the help
we are in need of. What we need is for your country to stop consum-
ing these drugs. If your people were not buying drugs, we would not
be growing and selling them. We would rather sell you coffee, or
oranges, or bananas, if you would only stop buying and consuming
drugs.” At first glance this is a rather trite, and perhaps insignificant
interchange, but it it me like a sledgehammer between the eyes, and
brought home what I had already suspected, that there might be some-
thing fundamentally wrong with our traditional approach to the drug
problem in the United States.?

Judge Nancy Gertner of the U.S. District Court in Boston said the
same thing in different words in a speech she gave on January 29, 1998:

The reading that Pve done suggests that, in fact, what we have done
. is created price support for the drug industry. By attempting to
restrict the supply, we have increased the profits and therefore created
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enormous incentives for people to continue this business no matter
what. And in fact as one described it, if the cocaine industry had
commissioned a consultant to design a mechanism to insure profit-
ability, it couldn’t have done better than the war on drugs. There’s just
enough pressure to inflate prices but not enough to keep the product
from the market. So this is enormously profitable. And another com-
mentator described what he dubbed the Hydra Effect, which means
drugs are so profitable and so cheap to produce that even if you begin
to cut off the supply in one part of the world, it simply rears its head
in another part of the world.?

Many other judges have made similar comments, but I include just
one more that was sent to me by Justice William E. Hunt of the Montana
Supreme Court in Helena:

From the appeals I do see involving drugs, I can only conclude that the
war is a failure because so many people are willing to risk so much to
be able to sell the drugs. The people who come before our courts are
often those who have been there before and received sentences that
serve no purpose at all so far as deterring them from future sales.

So we are left with the economic reality that we could actually bull-
doze places like Colombia, Peru, Bolivia, and many more countries as well
if we wanted to and it would not make more than a temporary difference
in our domestic drug problem. Why? Because if the demand is here, the
demand will be met—or as one farmer would put it, “If people will buy it,
we will sell it.” Even if these South American countries ceased to exist, the
demand here would be met by other drug lords in Afghanistan, Thailand,
Nigeria, Mexico, Caribbean countries like Haiti and Jamaica, or virtually
any other developing country or even from inside the United States itself.
The artificially high profits caused by our policies of Drug Prohibition
will ensure a continuing supply of illicit drugs to everyone who wants
them. All a person is required to do to increase the value of $100 worth
of cocaine in Colombia is to transport it to any city in the United States,
where it would be worth between $5,000 and $10,000.2* Police and mili-
tary forces in a free society are helpless effectively to counteract economic
forces of that magnitude.
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In some ways this is just as well, because the biggest nightmare we
could inflict on ourselves would to be suddenly successful in closing off
our borders to the importation of these substances. Why? Because if the
demand is here, the demand will be met. The demand could and would be
met by someone with a high school background in chemistry, manufac-
turing synthetic, or designer, drugs in his kitchen, bathroom, or garage.
Such people could make a lot of money this way—they already are. In one
night’s work in a makeshift lab, a person can make $2.5 million worth
of methamphetamine, also known as crank or speed, which is marketed
as a bargain substitute drug for cocaine.?” And where the ingredients used
to manufacture methamphetamines, such as ammonia, are restricted in
an attempt to limit their availability, the dealers simply steal them. With
ammonia, this is often accomplished by breaking open the valves of com-
mercial storage tanks and putting the toxic gas into propane tanks, which
were never meant to be used for ammonia. All of this results in enormous
increased dangers to the community at large of explosions and poisoning.

Why would this be such a major disaster? Because for all that sub-
stances like heroin and cocaine are dangerous, at least they are natural
crops that have at least some quality control. Synthetic drugs like PCP
and methamphetamines (and their variations, such as cat and ice) are even
more harmful than the natural substances and have almost no quality
control whatsoever.

This is an enormously serious problem in the United States. In only
the first half of 1999, the federal government reported that law enforce-
ment authorities had already seized 238 methamphetamine, or speed,
labs in Kansas, 242 in Iowa, and 223 in Missouri and were expected
to seize about 500 in Washington State before the end of the year. The
nation’s Drug Czar, General Barry McCaffrey, said, “We do not just have
a national drug problem. What we really have is a series of local drug
epidemics.”?® In truth, what is actually being said is that in the War on
Drugs victory is literally being defined as simply slowing down the pace
of defeat.

Other countries, like Japan, also have a serious problem with meth-
amphetamines. The roots of the problem in Japan go back to World War
I, when this drug was often given to soldiers before they were sent into
battle. When the war ended, the remaining stockpiles of the drug illegally
found their way into civilian markets. Estimates in 2000 were that about
2.2 million people in Japan used about eighteen tons of speed each year.
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And since there is a demand for that drug in Japan, Asian countries like
China, Thailand, and North Korea are hastening to satisfy it. Just as in
the United States, in spite of increased efforts at interdiction, Japanese
police estimated that they seized only about 10 percent of the drugs.”
And, just like in the United States, Japan is awash in drugs.

Generally, a bad batch of synthetic drugs is discovered only when
a customer ingests some of it and has an adverse reaction, which is fre-
quently serious and sometimes fatal. There is the story, for example, of
a man from Goddard, Kansas, a high school dropout who manufactured
an artificial form of heroin called fentanyl. This injectable drug was so
strong that it could kill users before they even had time to withdraw the
needles from their arms, and it was so lethal that in its pure form it could
kill in dosages as small as three grains of salt. This man, who wanted to
be known as a drug wizard, was finally arrested by federal agents, but
only after 126 drug users in New York and other cities on the eastern
seaboard had turned up dead with traces of fentanyl in their blood.?®
Similar disasters occurred in Howard County, Maryland, where a potent
synthetic narcotic killed 27 people before the people responsible could be
found and arrested.”

But for all of our efforts we are really in no danger of closing off our
borders and keeping the natural substances out. Anyone who has ever
visited any of our large seaports, each of which handles tens of thousands
of large shipping containers, realizes there is no practical way that U.S.
Bureau of Immigration and Customs Enforcement or any other agency
can inspect even a small percentage of all of the materials coming through
these facilities, particularly after implementation of the North American
Free Trade Association (NAFTA) in 1994. And that is not even taking
into account all the legal and illegal border-crossing zones by air, land,
and sea between our country and Mexico and various legitimate mail and
package services.

And once again we are talking about tons of drugs! Using the Drug
Enforcement Administration’s own statistics, it is estimated that in 2007
between 545 and 707 metric tons of cocaine were exported from South
America toward the United States, with about 90 percent coming through
Mexico and about 10 percent through Caribbean island countries,*® As we
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have seen, many of these drugs are seized by authorities, but, of course,
many are not. And unfortunately, as previously shown, the only thing that
happens when the drug supplies are seized is that a temporary shortage
is created, which does two things. First, it makes the street drugs more
expensive, so drug-addicted people are forced to commit a greater number
of crimes to get the more expensive drugs, and second, the higher prices
create more of an incentive for others to smuggle in drugs and make even
higher returns.

Most of the drugs are smuggled into our country using private fast
boats, airplanes, or fishing boats, although increasingly they are even
using ultralight aircraft and private submarines!®' In fact, the son of a
good friend of mine who works for the federal government told me that
the drug cartels also use large catapults to throw large packages of drugs
over our border with Mexico. But in addition to being brought in in these
ways, they also enter our country smuggled in legitimate and illegitimate
shipments or taped to the bodies of people walking across the borders—
some enter our country ingeniously hidden in cans of peaches or inside
shipments of concrete pipes. We even had a seizure when I was a federal
prosecutor in Southern California of dog cages made of fiberglass mixed
with cocaine. Once the cages had entered the United States, the smugglers
simply melted down the cages to extract the cocaine. The government has
no hope in the long run of defeating such creativity.

Other grounds for legitimate pessimism were discovered by govern-
ment authorities at the end of 1999, when they realized that Colombia
and other drug-producing nations had been harvesting a new high-yield
variety of coca bush. As a result, the official estimates of cocaine pro-
duction in Colombia alone were about three times too low.?? This made
big headlines in newspapers and resulted in more pictures of General
McCaffrey being published, but unfortunately this critical revelation has
not had any apparent effect on U.S. drug policy.

To some degree, the cause of the use of illicit drugs by our children
has to be the glamour that naturally attaches for some people because
something is illegal. Although it is clear that our drug laws do have a
deterrent effect for some people, it is equally clear that some of them, par-
ticularly our young people, use illicit drugs because this is an expression
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of rebellion or independence or because of the extra glamour associated
with forbidden fruit. Also, of course, many of our young people join street
gangs that sell drugs so that they too can be a part of the action.

Back in my days as a federal prosecutor as an Assistant U.S. Attorney
in Los Angeles, our office prosecuted a recently retired, middle-level exec-
utive from a local public utilities company for attempting to smuggle sev-
eral ounces of cocaine in his underwear through Los Angeles International
Airport. When he was about to come through customs, the man got ner-
vous and attempted to hide behind a six-inch heating pipe. Of course, this
called attention to the man, and he was taken to a secondary inspection
station, searched, and arrested. When questioned, he confessed immedi-
ately, stating that he did not have enough money saved for retirement and
so had decided to go to Colombia and bring in some drugs, “just once,”
to set himself up financially.

Of course, this man did not even live or work near the temptations of
the really big money to be made in drugs. For people who do, the problem
is even worse. Consider the arrests of a ring of fifty-nine American Airlines
employees and food service workers at the Miami Airport in August 1999
for alleged drug smuggling.>* Or the arrest of twenty-two Federal Express
drivers, customer service representatives, and security agents in April 2000
for allegedly accepting bribes from a Jamaican drug lord to ship more than
121 tons of marijuana all over the country.?* Temptation proved to be too
much for these people.

Or take the situation involving the wife of a U.S. Army colonel who
was the commanding officer of 200 U.S. soldiers advising the Colombian
military on counternarcotics programs. This woman, a cocaine addict,
was convicted and sentenced to five years in prison for smuggling six
packages containing 2.6 pounds of cocaine each and worth about $30,000
apiece at the wholesale level, by mailing them to a friend in New York
through the Air Force Postal Service. In addition, her husband, the com-
manding officer, pleaded guilty to a charge of money laundering and
was sentenced to five months in federal prison for having continued to
spend the money his wife had made from the drug sales even after he was
aware of his wife’s offenses.’ The lure of easy money can strike anyone,
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anywhere, even the seventeen-year-old son of the cabinet minister respon-
sible for law enforcement in Great Britain, who was arrested for selling
hashish to a newspaper reporter.3

By no means is corruption like this limited solely to illegal drugs, of
course. When I was assigned as a staff judge advocate to the U.S. Naval
Air Station in Guam in the 1970s, I heard of a navy captain who was
returning home from Guam to retire. Because the price of alcohol was so
ridiculously low on the base in Guam, he gave in to temptation and filled
his piano with bottles of booze and shipped them home with his personal
effects. This was, of course, a violation of U.S. customs laws, and he was
court-martialed and reduced in rank to a commander. We are all human,
and when faced with such temptations, we sometimes succumb. Clearly,
we all should be held accountable for our actions. But—at least with
regard to our drug policy—wouldn’t it be better to implement a policy
that did not present such overwhelming and frequent temptations for cor-
ruption?

I once heard a story about forty prisoners who had been convicted
of drug offenses and were sitting around in a federal prison in California
one evening when the subject of “chickens” and “tickets” came up. In the
jargon of drug dealers, a chicken is a kilogram of cocaine and a ticket is a
million dollars. One of them presented the question, “If after you served
your time, you had a drug-dealer uncle who had decided that he no longer
wanted to stay in the business, and he said he would give you 150 chick-
ens which were worth three tickets, would you take them?” According to
one of the prisoners present, who told me this story, thirty-seven of the
forty said they would do it. There are too many “tickets” to be made in
drug dealing for deterrence to work. The present situation is hopeless. Our
communities are awash with illicit drugs, and things will never get any
better under our current policy.

If the allure of these drug profits is so tempting that it corrupts even
retired executives from our public utility companies, workers in our air-
ports, and spouses of our military officers, much less people who have
already been convicted and served prison sentences for past drug viola-
tions, how will we ever control this problem? The answer is that in a free
society we cannot. So ask yourself this question: if you had a roof that
was keeping out only 10 percent of the rain (just as we are seizing only
10 percent—at most—of all illicit drugs in this country), wouldn’t you
decide to get a new roof? Wouldn’t you call a different contractor? The
drug situation is no different.
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Has our new technology been able to overcome these basic problems?
No, even our high-tech efforts to interdict the drugs being smuggled into
this country are ineffective. From land, sea, air, and outer space, govern-
ment agencies spend billions of our tax dollars in an effort to track and
intercept illegal drugs. For example, the Relocatable over the Horizon
Radar (ROTHR) project, a radar system designed to detect potential
drug-smuggling airplanes along the 2,000-mile border with Mexico (at
the cost of about $150 million to install and $1,500 per hour to run), was
found to have a huge blind spot over northern and central Mexico. With
some simple electronics gear, the pilots of the smuggling aircraft easily
located these holes and went right through them without being detected.?”

Similarly, U.S. Customs had plans to purchase ten backscatter X-ray
machines for about $38 million and use them to hunt for drugs in hid-
den compartments in vehicles coming across the border. These machines
had been built, using Pentagon technology, to detect Soviet missile war-
heads in trucks. Unfortunately, they were not powerful enough to see
inside densely packed cargo. When drug smugglers made this discovery,
they quickly adjusted their smuggling techniques and the expensive new
machines were rendered ineffective.

As evidence of the futility of all of these efforts mounts, more and
more law enforcement officials are privately and even publicly calling
for a change. The authors of a news article reporting on these high-tech
failures, for example, quoted a “longtime agent” of the DEA who cited
his agency’s own widely published statistics about the flow of cocaine into
the United States and who stated, “The military is saying, ‘Stop the flow
of drugs.” But if 70% [of the cocaine] goes through Mexico and 95% of
that gets through [to the United States], then stopping the flow is a fail-
ure. The more we seize, the more they produce—further evidence that the
flow policy is a bust. In 30 years of anti-drug work, I can tell you that law
enforcement is not the answer. You’ve got to reduce the demand. [If not],
we [the DEA] will always have job security.”*

In the meantime, the pervasive problems caused by the use and abuse
of illicit drugs, and our efforts to combat these problems through the crim-
inal justice system, continue unabated. As evidence of how widespread the
problem is, in 1994 the U.S. Court of Appeals for the Ninth Circuit cited
uncontradicted evidence presented in a money forfeiture trial that 75 per-
cent of all currency in circulation in the Los Angeles area contained at least
traces of cocaine or other illicit substances. The evidence disclosed that the
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percentage of drug-contaminated bills nationwide ranged from a low of
15 percent in Bozeman, Montana, to a high of 75 percent in Los Angeles
and Las Vegas. Other researchers had found that of 135 bills gathered at
random from cities around the country, all but four tested positive for
traces of cocaine. The case was therefore dismissed by the appellate court,
which said that on the basis of this evidence “virtually everyone in Los
Angeles is conceivably at risk of being barked at by drug-sniffing police
dogs.”*°

The harmful effects of the enormous profits from illicit drugs are also
spreading to smaller population centers around the country. Several years
ago, the town of Yakima, Washington, became the heroin- and cocaine-
trafficking capital of the Pacific Northwest, with all of the accompanying
crime and violence. As a result, from 1984 to 1988 drug arrests increased
from under 300 to more than 700, which quickly put the new county jail
30 percent over capacity, and the 1984 total of nine murders had tripled
by 1988 to twenty-eight.*' In Madison, Wisconsin, the purity of the heroin
on the streets increased from around 3 or 4 percent during the 1970s and
1980s to about 35 percent in 1993.#

Similarly, the DEA’s own Heroin Price and Purity chart bears this out
by reporting that the price of heroin went from an average of $3.90 per
milligram in 1980 to 96¢ per milligram in early 2000, while the qual-
ity went from 3.6 percent to 38 percent. This increase in strength, of
course, has also increased the number of deaths by overdose. The DEA
chart also shows that the wholesale purity of heroin by 2000 had risen to
above 60 percent in Atlanta, Boston, and New York and over 70 percent
in Newark and Philadelphia.® (It is also revealing to note that the DEA
stopped providing these charts after Law Enforcement Against Prohibition
[LEAP] started using them in their own presentations in 2002.)

Small rural areas have also felt the effects of the profit motive for the
sale of illicit drugs. In fact, a private study released in January 2000 said
that young people in small-town and rural America are more likely to
have used illicit drugs than their peers in the cities.** Long ago, Jamaican
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drug traffickers, Colombians, and gangs like the Crips, the Bloods, and
various biker gangs branched out their operations to include small towns
in states like West Virginia, lowa, Minnesota, and Oregon. Cocaine, LSD,
and even crack cocaine became available to anyone who really wanted
them, and undercover drug purchases were being made in towns with
populations as small as fifty. One federal prosecutor told the story of a pig
farmer near Strawberry Point, Iowa, who was cited for a drug offense and
attempted to flee with “his overalls in one hand [and] a kilo of cocaine
in another arm.” To compound the difficulties, it is harder in rural areas
to uncover methamphetamine laboratories, which emit a cat-urine stench.
The smell is not such a problem out in wooded areas, and the remote-
ness makes it easier for the operators to dump the toxic chemicals on
the ground and in streams—which also creates environmental hazards—
without being detected.*’

About a year before I came out publicly in favor of investigating
our drug policy options, I was on an airplane and began talking to the
woman sitting next to me. Since we had some time on our hands, I gave
to her a copy of an outline I had prepared about problems with the
War on Drugs and asked her if she would mind reading it and sharing
her thoughts with me. After she read it she said that she agreed we had to
change our approach and asked if I had heard about the problems they
were having in her little town of Truckee, California. I had not. She told
me that the town was suffering economically and that many of its folks
had begun raising marijuana in their basements, using heat lamps and
hydroponics, and then selling their crops in order to get by. Unfortunately,
many of these people had turned to violence, either to protect their own
marijuana from theft or to muscle out the competition. The ease of grow-
ing the crop and the economic depression in the area, combined with the
large-scale profits to be made, were undercutting the peace and stability
of her small town. Wouldn’t it be great, she said, if we could somehow do
away with this huge economic incentive to violate the laws.

The only way this woman’s hopes will possibly be realized is somehow
to take the profit out of these drugs—to deprofitize them, as discussed
in Chapter 9. Otherwise they will be smuggled into the country or, as
in Truckee, grown here, in both large cities and small towns, in wealthy
neighborhoods and poor ones, with all the accompanying violence, crime,
and corruption.*
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It is not only marijuana that will be grown here. For years the federal
government has been trying to maintain the fiction that opium poppies
can be grown only in other countries, but this is not the case. As a gar-
dener and editor-at-large of Harper’s Magazine discovered, the seeds for
opium poppies are easily available in at least half a dozen popular seed
catalogs, including seeds of the breadseed poppy (Papaver sommniferum
and paeoniflorum). To see if they would grow in cold climates like New
England’s, the editor ordered some and planted them in his garden one
summer. They grew beautifully.

In the April 1997 edition of Harper’s, he described watching his
poppies grow, harvesting them, brewing tea, and even slitting the bulbs
to milk them for raw opium. He also recounted his adventures with the
“poppy police” and passed on lessons he learned along the way, such as
that “preparations made from opium were as common in the Victorian
medicine cabinet as aspirin is in ours” and that similar poppies had been
growing in the gardens of Thomas Jefferson’s Monticello until the DEA
ordered them uprooted. He concluded by saying that he had found the
U.S. government to be as concerned with people writing about poppies as
growing them, and he warned his readers about the threat to our Bill of
Rights protections, in the areas of both search and seizure and freedom
of speech.*”

The point is that it is simply not possible to keep these dangerous
drugs out of our communities, and our ineffective attempts to do so
have caused some silly but also subversive results. And as long as we pur-
sue the failed policies of the past, the situation will never improve. It is
time we confronted this truth and started taking positive steps to reduce
both the devastating collateral harms of Drug Prohibition and the devas-
tating effects of illegal drugs on our communities.

So since President Nixon declared the “War on Drugs” more than
forty years ago and $1 trillion later, what have been the results? President
Obama’s Drug Czar Gil Kerlikowske has said, “In the grand scheme, it
has not been successful. Forty years later, the concern about drugs and
drug problems is, if anything, magnified, intensified. . . . We’ll arrest the
drug dealer, but we leave the addiction.”*

And he is right. Yes, drug seizures are up, but so is availability. By
making Freedom of Information Act requests, poring over archival records
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and federal budgets, and conducting dozens of interviews with leaders and
analysts, the Associated Press came up with disturbing findings. In those
forty years taxpayers have spent more than $20 billion to fight drug car-
tels in their home countries, but where we have been successful, the drug
activity has simply been transferred to another location. Dollars spent
include $33 billion to market “Just Say No”-type messages to America’s
youth and to fund other prevention programs, but the rates of illegal
drug use are basically the same now as when we started. Worse yet, drug
overdoses have risen steadily throughout this period, such that there were
20,000 in 2009. We have spent $49 billion along our nation’s borders to
restrict the flow of drugs into our country, but it is estimated that 25 mil-
lion Americans used these drugs in 2010, which is about 10 million more
than used them in 1970. More than 37 million nonviolent drug offenders
were arrested in 2010 at a cost of $121 billion; of those about 10 million
were arrested for only the simple possession of marijuana. Incarceration
in 2010 of drug offenders in federal prisons alone, who constitute about
half of all federal prisoners, cost $450 billion. And during all that time,
according to the U.S. Drug Czar’s office, illegal drug dealers have contin-
ued to sell about 330 fons of cocaine, 20 tons of heroin, and 110 tons of
methamphetamine in the United States alone. Much more marijuana than
that is sold, but since much of it is grown by the cartels in our country’s
federal forests and national parks, we don’t have reliable estimates as to
the amount. But the drug dealers that have been caught have so overload-
ed the system that U.S. prosecutors declined prosecution of 7,482 drug
cases because they simply did not have the resources.*

In addition, stories about other terrible consequences of our drug
policies are in the news every day. One that symbolizes the depth of the
problem was set forth in a letter to the editor in 1993 in the Los Angeles
Times. It was written by a man who had watched a woman be run out
of her house by neighborhood drug dealers, who had thrown a Molotov
cocktail through her window. This woman had appeared anonymously on
television to make a desperate plea for help from the blatant drug dealing
and gun battles among rival drug sellers on her street. This brave and law-
abiding woman had taken a stand, and she was devastated at being forced
out of her home. The writer said:

I was also devastated. I am the patrol division commanding officer of
the police division where this lady lived. I felt I should apologize for
not providing better protection. There are similar problems to this
lady’s in other parts of my division, and it hurts all of the officers who
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work in the division. I know there are problems like this all over the
city. We all want to provide safe streets for the people we serve. The
fact is we can’t. We might be able eventually to regain control of this
lady’s street; we will try. There will be other problems and we will try
to solve them too.

But I have to wonder what has happened to this city—or to our
society as a whole—when criminals can make life so miserable that
people, who only ask to be allowed to live in peace, have to run for
their lives.

I want you to realize there are not enough police officers to stop,
let alone reverse, this unrelenting onslaught of criminality, lawless-
ness, violence and narcotics. Something has to be done for the law-
abiding citizens of this city and country before long. I don’t know
what the answer is, but somehow the law-abiding people have to turn
this descent around or the bad guys will win, if they haven’t already.*

This police division commander had a right to be devastated and dis-
couraged by our current drug policy, and nothing has changed since that
time. But we can all take heart—because we do have viable options.

VIOLENCE AND CORRUPTION
Domestic

I speak only as a 40 year veteran trial and appellate judge whose views
are entirely my own, and carry no inference that 1 speak for the court
with which 1 have been associated. . . . I have long shared your view
that the present policies are doing far more harm than good. We are
making criminals out of formerly decent police officers, turning local
sheriffs into privateers looking for property to be forfeited, hardening
the criminal tendencies of youthful offenders, making millionaires out
of society’s most conspicuous culls, and otherwise producing all the
unintended consequences mentioned in the articles you sent.

SENIOR JUDGE ALFRED T. GOODWIN,
U.S. Court of Appeals, Pasadena, California

Crime, particularly violent crime, has long been a major concern for
Americans. It is difficult to find a public opinion survey that does not list
crime as a chief public concern. What many people do not understand,
however, is that our drug policy has a direct relationship to crime in our
country. Despite the recent decline in crime rates, drug-related violence
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remains a major problem almost everywhere. As we have seen, the huge
profits to be made by selling illicit drugs has a direct relation to the num-
ber of people willing to violate the drug laws. In addition, the sale of
large quantities of illicit drugs can be a dangerous activity that generates
violent crime. If a distributor of Coors beer were to have a dispute with
a Budweiser distributor, they don’t resort to a shootout. Instead they file
a complaint with the courts and have it heard by a judge. Sellers of illicit
drugs, by contrast, are left to their own enforcement techniques, which
almost always include intimidation and violence. In some places the situa-
tion has become so extreme that drug gangs now employ enforcers whose
sole job is to kill rivals, potential witnesses, or others who cause them
problems.’" Add to this the further tragedy of police and even innocent
bystanders being killed by drug dealers, and the tragedies, which are on
the rise, of police mistakenly killing unarmed civilians in drug operations,
such as happened in the early part of 2000 in Louisville and in New York
City.”? Since prices of illicit drugs are artificially high, large numbers
of drug users must resort to criminal behavior to get the money to buy
their drugs. And large amounts of cash can and do buy large amounts of
corruption.

The fact that the sale of large quantities of drugs is a dangerous activ-
ity was brought home to me years ago when I was stationed with the navy
on the island of Guam. In 1972, a few months after I arrived on the island,
the local newspaper ran big headlines about the first homicide Guam had
experienced since the end of World War II. For weeks afterward articles
and editorials bemoaned that such a thing could happen on their beauti-
ful island. In time it was learned that this killing was related to a large
drug transaction gone awry. Unfortunately, by the time my tour of duty
was completed two years later, drug-related homicides were occurring on
Guam every couple of months. These killings occurred not because of the
drugs themselves but because our drug laws had made drug trafficking so
lucrative.

And then there is the substantial violence between rival drug dealers.
There is both the immediate violence of a shooting or knifing and also, on
occasion, the danger that one dealer will try to ruin another by deliberate-
ly putting out a bad batch of drugs in his rival’s territory. This happened
in Philadelphia, with the result that several addicts died and hundreds
more were hospitalized in a violently delirious condition.’® Like most of
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the other social problems associated with drugs, this is almost completely
the result of the policy of Drug Prohibition.

Another serious consequence of our drug prohibitionist policies is
that entire blocks of our inner cities have been abandoned by the police
because drug-related crime has made them too dangerous to enter except
with heavily armed forces. As a result, drug dealers make and enforce
their own laws in these ghetto neighborhoods, and the primary victims
are women and children.’* In addition to the general neglect and violence
of these crime-ridden areas, and the threat of that violence to innocent
bystanders, teenage girls are attracted to teenage drug dealers because of
their money and exciting lifestyle and are often sucked into drug use in
this way.

U.S. drug policy also has other, more subtle influences on crime. Every
dollar spent on the investigation, prosecution, and incarceration of drug
users and drug dealers is a dollar that cannot be spent on the investigation,
prosecution, and incarceration of other criminals. Getting tough on drugs
inevitably translates into getting soft on all other offenses. The same thing
happens when it comes to plea bargaining among prosecutors, defense
counsel, and the courts. Our courts are so crowded with drug cases that
other defendants, including rapists and murderers, can get away with
lenient plea bargains because prosecutors lack the time and resources to
prosecute them more fully.

Try this experiment. Go to your local courthouse and take a seat in
the courtroom where felony arraignments are held. (Arraignments are the
hearing in which defendants are informed officially of the charges against
them and enter a plea.) You will very likely see that about 80 percent of
all felony cases are drug-related. Of these, about half are straight drug
cases—that is, people charged with possession or sale of drugs or with
a violent act connected with their distribution. The other half are drug-
related charges, namely, offenses perpetrated by drug-addicted users to get
money to purchase drugs.

This was brought home to me one day in the Complaints Division of
the U.S. Attorney’s Office in Los Angeles. I was talking with an FBI agent
about pursuing a grand jury indictment on one of his cases. He happened
to show me a bank surveillance picture of a bank robber and told me
they were going to catch him the next day. This got my attention, and I
asked him what he meant. The agent explained that they had identified the
robber from pictures taken during prior robberies, and he always robbed
banks in a particular area. On one occasion he had robbed a bank and
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escaped with about $900. Three days later, he robbed another bank in the
area and took away $1,500. Five days after that he robbed a bank and
got $1,200, and this was the day on which the new photograph had been
taken, three days earlier. The agents deduced that this bank robber was
probably a heroin addict with a $300 per day habit. So they were going to
stake out all of the banks in the area the next day, because they reasoned
that he would run out of money that day. I ran into this agent a few days
later and asked if they had caught their man. Yes, they had, and yes, he
was addicted to heroin. This pattern is repeated day in and day out, all
across the United States.

Meanwhile, as police and law enforcement agencies devote scarce
resources to the prosecution of drug crimes, other offenses are not even
being investigated, much less resolved. In some communities 911 calls
reporting household burglaries are not responded to by police for hours,
if at all, and police reports on vehicular burglaries are used by victims to
process insurance claims instead of by police to pursue criminal investiga-
tions. Imagine the results we could get if even a small fraction of the drug
enforcement budget was spent investigating and setting up sting opera-
tions for automobile thefts and burglaries.

The same problem plagues even the investigation and prosecution of
willful homicides. A study by the Los Angeles Times revealed that only
about 47 percent of all slayings from 1990 to 1994 were prosecuted in
Los Angeles County, compared with about 80 percent in the late 1960s.
Of this 47 percent, only 16 percent resulted in murder convictions and 14
percent in convictions for the lesser charge of manslaughter. The study
found that the county had too few detectives to follow all credible leads
or conduct adequate investigations. Many murder charges were dismissed,
or prosecutors were forced to offer a plea bargain to reduced charges
because they did not detect the weaknesses in their cases until they were
too close to trial.’

Several years ago, upon returning from a two-week vacation, I asked
my court reporter what assignments she had been given during my
absence. “Reporting felony preliminary hearings,” she replied. These are
minitrials to ascertain whether there is sufficient evidence to determine
whether a felony offense has been committed and the defendant was the
perpetrator. I asked her about how many of these hearings she had worked
on, and she said about twenty-five. When I asked her how many of those
had been drug-related offenses, she answered, “About twenty-one.” And
then she volunteered that the last one was “really pathetic.” It involved
a homeless man, one who pushed a shopping cart filled with aluminum
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cans and his worldly belongings through the streets. He was arrested while
selling a ten-dollar bindle of cocaine to an undercover police officer. That
is about one dosage unit. A courtroom, judge, clerk, court reporter, and
two bailiffs were taken up by this hearing for half a day, which did not
include all of the preparation, reports, and efforts of a prosecutor, public
defender, and four police witnesses. This was a complete waste of time
and tax dollars, with no real benefit of any kind.

Most people do not realize that this kind of thing is exceedingly com-
mon and that this is how our system operates (I cannot say “works”).
In spite of what we may see on TV with cop shows and lawyer shows,
our resources are not being spent in bringing large-scale drug offenders
to justice. The desire is there, but drug lords are almost always shielded
from conviction by layers of lower-ranking offenders. Instead we routinely
spend scarce resources churning low-level, nonviolent drug offenders like
the homeless man through the system, to no effective purpose. If the same
resources were used to investigate and prosecute homicides, rapes, robber-
ies, and automobile and home burglaries, crime rates would drop dramati-
cally, both because the perpetrators could be removed from society and
because the higher prosecution rate really would have a deterrent effect.>

Another subtle reason why more resources are spent on drug investi-
gation and prosecution than on other crimes is our asset-forfeiture laws.
Since these laws allow both police departments and prosecutors’ offices to
retain and spend a percentage of the seized drug money and other assets,
these agencies have a logical economic incentive to concentrate on drug
cases. Unfortunately, these laws have forced many police departments to
adopt policies mandating that if officers must choose between following
the money from a transaction or following the drugs, they must follow
the money. Drugs are a liability because they must be guarded and then
destroyed in a special incinerator; money can be spent. Regardless of
one’s view of the appropriateness of drug forfeiture laws, amending them
to allow seized funds to go only into the general public accounts would
restore a proper balance to prosecutorial incentives and policies.

A third subtle reason why our drug policy has increased violent crime
is best represented by the diagram of a vicious circle in Figure 1. The
dynamics of drug crime and the criminal justice response to it actually
increase violence in our communities. With increased public alarm over
violence comes public pressure for more funding for more police protec-
tion. With more funding come more police resources, which result in more
successful arrests and drug seizures. This serves temporarily to diminish
drug supplies. As a result of this drug scarcity, the price for illicit drugs
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Figure 1 The dynamics of drug crime and criminal justice measures.

goes up. This directly results in even greater economic incentives for
people to sell drugs at the higher profit margin. Accordingly, drug sellers
have more incentive to employ violent measures to protect themselves
and their even higher profits and drug customers have more incentive
to involve themselves in greater criminal acts to get money for the now
higher-priced drugs. With higher crime levels comes another public outcry
for more police protection. And so we are back where we started. In a very
real sense, our drug policy has been increasing crime in our country for
decades, to the extent that, according to author William F. Buckley, ]Jr.,
“More people die every year as a result of the war against drugs than die
from what we call, generically, overdosing.”’” In other words, the cure is
worse than the disease.

Similar results were seen during this country’s experience with the
prohibition of alcohol. Rates for both murder and assault with a firearm
increased with the onset of Alcohol Prohibition, remained high while it
was in effect, and then declined for ten straight years after it was repealed.
Similarly, although the years of Alcohol Prohibition saw continual
increases in the length of prison sentences and in law enforcement bud-
gets, the number of illegal alcohol stills rose from about 18,000 in 1921
to almost 282,000 in 1930.°® The more the government tried to enforce
these prohibitionist laws, the worse the problem became.
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In trying to enforce the drug laws, law enforcement officers have also
become more violent and militaristic. For example, in the 1970s, SWAT
teams and other police paramilitary units were used nationwide a few
hundred times each year, but by 2005 they were used about 50,000 times.
The entire reason for this increase was the War on Drugs.”” And some-
times things go very wrong. For example, May 10, 2010, in Columbia,
Missouri, the police carried out a SWAT team raid on a home based on
the information provided by an anonymous informant that there was a
large amount of drugs in the house. They found only a small amount of
marijuana residue in a pipe, but along the way they had terrorized several
small children in the house and shot and killed one of the family dogs.
But this raid was videotaped by the police, and when it was obtained by
the news media, it went viral.®® Besides incidents like this, SWAT team
involvements have resulted in much more of an us-versus-them attitude in
law enforcement, which often has poisoned the relationship between the
police and the communities they are attempting to serve.

Almost everyone in the legal profession knows someone who has suc-
cumbed to the temptation of large amounts of easy drug money. In my
case, I was appointed to a seat on the municipal court bench that had been
vacated by a fairly young man who, for reasons unknown to me, no longer
wanted to be a judge and had resigned. Eight years later, former Judge
Alan A. Plaia was convicted in federal court of conspiracy to distribute
220 pounds of cocaine.®! In addition, a former federal prosecutor with
whom I served in the U.S. Attorney’s Office was subsequently convicted,
while a practicing criminal defense attorney, of stealing his client’s cocaine
and drug money and then attempting to arrange for his client’s murder.

Stories like this abound in the legal and law enforcement communi-
ties. Law enforcement corruption, sparked mostly by illicit drugs, has
become so chronic that the number of federal, state, and local police
and law enforcement officials serving terms in federal prisons increased
fivefold in four years, from 107 in 1994 to 548 in 1998. In Los Angeles
twenty-six members of the sheriff’s office were convicted after a six-year
investigation for skimming drug money they had seized. In Philadelphia a
judge threw out nine drug convictions after he found that six police offi-
cers had planted drugs on the suspects, stolen their money, and falsified
police reports. In Fort Lauderdale, Florida, five years after DEA supervisor
Rene de la Cova was acclaimed for taking former Panamanian strongman
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Manuel Noriega into custody, de la Cova pleaded guilty to stealing
$760,000 in laundered drug money and was sentenced to prison. In New
Orleans, eleven police officers and a civilian employee were convicted and
about 200 police officers were fired after an FBI sting operation disclosed
that they were involved in widespread violence and theft of cocaine from
drug dealers. In Los Angeles a veteran state narcotics agent with twenty-
one years of law enforcement experience was found with $600,000 in
cash in his home and garage and was eventually convicted of stealing 650
pounds of cocaine from a Riverside County evidence locker and conspir-
ing to sell it in the community.®?

And as for violence connected to drug sales? A man who once acknowl-
edged to police, “I kill people for money,” pleaded guilty in Michigan to
eight murders, all except one related to the drug trade, he told investi-
gators.®> In Brooklyn, New York, a former federal immigration agent
pleaded guilty to and was sentenced to ten years in prison for plotting to
steal a large shipment of cocaine.®* In Orange County, California, where
I live, an eleven-year-veteran FBI agent was sentenced to thirty years in
prison for planning an invasion-style robbery of $500,000 from a drug
stash house that was part of a sting operation. The agent was recorded on
tape bragging that he could use his bulletproof vest, a machine gun, and
other weapons, silencers, and hundreds of rounds of ammunition to “take
out” five cops in a second, if the need arose.®* And also in Orange County,
police found two pipe bombs, an improvised hand grenade, a handgun,
and boxes of ammunition during a raid, during which they also found
pots of marijuana and materials used to produce methamphetamines.®
Countless other instances in which violence is a natural part of the busi-
ness of dealing in illicit drugs exist.

In the case of the Los Angeles sheriff’s office convictions, their federal
prosecutor later made a statement about his involvement in the investiga-
tions that everyone in this country should hear:

As the months passed and I spent many days listening to [one of the
accused sheriff’s deputies who had decided to cooperate], I realized
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how much of the story of police corruption revolved around drugs.
The temptation to skim came from the constant contact with out-
landish sums of untraceable drug proceeds. The temptation to take
“extraordinary measures” to put away dope dealers came, in part,
from the intensity of the rhetoric about the “war on drugs.” Narco-
wars require narco-warriors. . . .

Finally, there is this: If you ask enough people—good, bad, or
indifferent people—to go into a room with a bag of apparently un-
traceable cash, sooner or later, someone will unzip the bag and take a
bundle. . . . That is no excuse; that is, however, a fact. That is a bell
tolling; ask not for whom, L.A.

And, regrettably, those are things we must ask some people to do
every day.?’

Not only is this drug-money-corruption problem of enormous concern
in its own right but additional lawless behavior often is derived from it
as well. For example, the entire Southern California area was shocked in
September 1999 when a former officer of the Rampart Division of the
Los Angeles Police Department who had been convicted of stealing eight
pounds of cocaine started testifying about drug-related offenses. He con-
fessed that he and fellow officers had been stealing drugs and drug money
from drug dealers, using prostitutes to sell the drugs for them, planting
evidence, and committing perjury repeatedly in court. He further testified
that he and a fellow officer had shot and killed an alleged drug dealer for
simply leaning into their undercover police car. On another occasion they
had shot an unarmed black man they believed was a drug dealer, after
he was in handcuffs, and then framed him by planting a sawed-off .22
rifle on him and testifying falsely that the man had assaulted them with
it. That young man was convicted and had already served three years of
his twenty-three-year sentence before the truth came out. Worse yet, the
police bullets will keep this man in a wheelchair for the rest of his life.®®

Subsequent investigations stemming from this police officer’s testi-
mony, in what has become known as the Rampart scandal, have led to
evidence that at least twenty-eight LAPD officers have been involved in
similar illegal conduct. This in turn has resulted in the LAPD’s public
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acknowledgment that about ninety-nine defendants have been wrongly
convicted of felonies and many more wrongly convicted of misdemean-
ors.”” Now, it may very well be that many of these defendants were guilty
of some of these offenses, even if it was perjured testimony that put them
away, but our system of justice simply must be better than that. Official
corruption is one of the most invidious crimes against any society. In
addition, although money cannot compensate an innocent person who
was wrongly convicted and imprisoned, there are many attorneys who
will give it a good effort. And because of these lawsuits, lots of roads will
go unpaved, libraries will not be opened, and parks not be improved for
years to come, while state and local governments pay for these tragedies
caused by our War on Drugs.

We all know that sometimes there is a bad apple in the barrel, but it is
our drug laws that often put the initial bruises on otherwise good apples
by exposing them to unimaginable temptations from large amounts of
cash from drug transactions. Between 1993 and 2000 the number of law
enforcement officers convicted and sentenced to federal prison rose to
668, an increase of almost 600 percent.”” In our attempts to reduce the
overall harm caused by dangerous drugs, we must also consider the cor-
ruption of our law enforcement officers, which will inevitably continue so
long as we pursue our current drug policy of Drug Prohibition.

Not surprisingly, highly placed officials from other segments of society
have shown themselves to be just as vulnerable as police officers to the
allure of easy drug money. These include judges, police commissioners and
chiefs of police, mayors, former Justice Department lawyers, FBI agents,
border guards, military personnel, airline employees, immigration inspec-
tors, criminal prosecutors, and even a Roman Catholic priest.”! The head
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of the DEA testified before Congress that Mexican drug cartels were cor-
rupting U.S. police agencies “on a systematic basis” with bribes of about
$1 million per week. And following the arrest on drug bribery charges
of an Immigration and Naturalization Service inspector in Nogales,
Arizona, where authorities seized $300,000 in cash from the home of this
$30,000-per-year agent, Tucson FBI Chief Steve McCraw said that bor-
der corruption was so “pervasive . . . it’s a national disgrace.”’? But such
an outcome is almost preordained, because when huge profits from drug
transactions are not taxed and controlled, it frees up lots of big money
for bribery.

So we should not be surprised by this corruption in high places, which,
of course, breeds disrespect for our governments and institutions along
the way. Long ago, no less an intellect than Albert Einstein, whom Time
selected in 1999 as Person of the Century, warned us that this problem
was directly linked to laws of prohibition: “The prestige of government
has undoubtedly been lowered considerably by the Prohibition law. For
nothing is more destructive of respect for the government and the law of
the land than passing laws which cannot be enforced. It is an open secret
that the dangerous increase of crime in this country is closely connected
with this.”

Nor have our young people escaped the net of corruption brought
about by the temptation of large amounts of cash. Surveys conducted by
the National Youth Gang Center report that youth gangs are responsible
for about 70 percent of all illicit drugs sold by juveniles and between 25
and 43 percent of all illegal drug sales in our country. Fully 28 percent of
the youth gangs in our country are identified as drug gangs, or gangs that
are organized specifically to traffic in illicit drugs.”> Many of our young
people join gangs just so they can be a part of the action in drug sales, and
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gang influence is spreading.” The Office of Justice Programs of the U.S.
Department of Justice reported:

Against a backdrop of escalating violence, declining drug prices,
and intensified law enforcement, Los Angeles area gang-related drug
dealers are seecking new venues to sell the Midas product—crack
cocaine. . . . Respondents claim to have either participated in or have
knowledge of Blood or Crip crack operations in 22 states and at least
27 cities. In fact, it appears difficult to overstate the penetration of
Blood and Crip members into other states.”

Those of us in the criminal justice system see daily that the allure of easy
drug money is corrupting our youth and destroying their work ethic.
Young people who have honest jobs are frequently asked by drug dealers
how much money they made in the last month. When they answer, the
dealer sneers, “Why, you’re a real sucker. I can easily make that much
money in an afternoon selling drugs.” The dealer is right; and our children
know it.

Weapons offenses by our young people have also increased dramati-
cally thanks to our War on Drugs. Since drug dealing can be a dangerous
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activity, more young dealers, like their adult counterparts, are arming
themselves before doing business. As a result many users, and even many
young people who are not even involved with drugs, now carry weapons
to protect themselves. People who say they are willing to continue with
our present drug policy, despite “all of its defects,” in order to protect our
children should look at what our drug policy is actually doing to them. It
is not a pretty sight.

Foreign

It is clear to me that the difference between Europe and the U.S. is that
here the terms “war on drugs” and “hard v. soft on crime” have become
political swords and few are willing to risk the blows of those swords by
criticizing the efficacy of present process and procedures. Perhaps what
is needed is a grassroots approach. . . . In any event, the attack on drugs
through heavy sentences of “mules” and filling our jails with young,
predominantly black, men and women is clearly a failed approach.
While I have no ready answers, I am willing to pursue new initiatives.

JubGe Davip A. Karz,
U.S. District Court, Toledo, Ohio

That our nation’s drug policy is based on attempts to repeal the law of
supply and demand is transparently evident in the development of the
drug production cultures of other nations. We have already seen the futil-
ity of trying to persuade the farmers of underdeveloped countries not to
grow their largest cash crop. As we now know, if one could eliminate
Colombia and Mexico as havens for drug-supplying middlemen, their
lucrative businesses would quickly be replaced by existing distribution
systems in places like Nigeria, the Caribbean, and elsewhere.”® And their
work will only continue to get easier and less risky as entities like the
World Trade Organization and the European Union do away with restric-
tions on trade among nations under agreements like NAFTA and GATT
(General Agreement on Tariffs and Trade).”

The UN Office on Drugs and Crime estimates that about 200 mil-
lion people worldwide take illegal drugs, which is about 5 percent of the
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world’s adult population, and that this percentage has remained constant
for more than a decade. It further estimates that the trade in illegal drugs
is worth about $320 billion per year, which is about 8 percent of all the
world’s trade. This means that nearly 140 million people smoke marijuana
and hashish, 13 million people use cocaine, 8 million use heroin, and 30
million use stimulants such as amphetamines. Thus illegal drugs are a big-
ger business than all exports of automobiles and about equal to the entire
international textile trade. Moreover, seizures worldwide amount to only
a third of all cocaine and from 10 to 15 percent of all heroin being sold
and consumed.” Therefore, as a practical matter, the profits to be made
from selling a mere fraction of the unseized drugs easily cover the costs of
the drugs that are seized, particularly since most uncut powder cocaine in
the United States is, ounce for ounce, worth four times more than gold.
Our supermarkets would be overjoyed if they lost only this percentage of
their fruits and vegetables to spoilage. Once again, because these drugs
are ridiculously easy and cheap to grow and process, the enormous profits
and corruption brought about by their sale is a Drug Prohibition problem,
not a drug problem. In essence, we have made a plague out of a disease.

The adverse impact that drug money has had on developing coun-
tries is impossible to measure. One thing is clear, however: drug money
from the United States has substantially corrupted the governments of
Colombia, Peru, and Bolivia and has come dangerously close to corrupt-
ing the entire government of Mexico.” To gauge the depth of the problem,
consider that on November 6, 19835, the Medellin drug cartel in Colombia
attacked and captured the Colombian Palace of Justice in Bogotd. By the
time the shooting stopped, they had killed ninety-five people, including
the chief justice of the country and eleven of the twenty-four justices.*
And now some Mexican drug cartels, because of the crackdown in
Mexico, have moved south and taken over entire regions of Guatemala,
which are in a state of siege.®!

While this kind of thing goes on, the U.S. government continues to
play politics. The Foreign Assistance Act requires our president to compile
a list of major drug-trafficking countries each year and then to assess them
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as to their cooperation with us in our antidrug efforts. Should we certify
a country as cooperating with our antidrug efforts or decertify one that
is not? If a country is decertified, all U.S. aid except antidrug assistance
will be withdrawn, and the U.S. Congress will vote against that country’s
receiving loans from any international lending institution. But this device
has little to do with reality and instead has become a device for politics
and posturing.

For example, in March 2000, President Clinton again certified that
Colombia and Mexico had “fully cooperated” with our War on Drugs,
even though Colombian cocaine cultivation was up a full 20 percent
from the year before.®? In 1998 President Clinton had similarly certified
Mexican and Colombian cooperation, even though his own Drug Czar,
Barry McCaffrey, had just told Congress, “There is massive [drug-related]
corruption and violence directed at Mexican institutions in general and
law enforcement and the military in particular.” Congressman John Mica
(R-Fla.), chairman of the subcommittee General McCaffrey was address-
ing, said in response that some of Mexico’s law enforcement officers,
including some trained by the United States, had helped drug traffickers
and participated in drug-related violence. “Now I'm concerned,” Mica
concluded, “that the people we’re training may be involved in some of the
terrorism. We’ve gone from corruption to terrorism, and this concerns
me.”% Congressman Mica had every reason to be concerned, since even
the chief of the DEA was quoted at the same time as saying that Mexico
is losing the drug war and that Mexican drug traffickers’ penetration of
the United States has increased dramatically.®

All of those comments were made on the record. Off the record, U.S.
officials were saying things like, “This is not about what Mexico has
done; this is about convincing the Hill that whatever Mexico has done is
enough.” As two news reporters put it, “This simply underscores that the
‘certification’ process has become more of a joint public-relations cam-
paign aimed at the Congress than an objective appraisal.”®

Those public relations efforts, of course, are also aimed at the
American people. After President Clinton again certified the Mexican
government on February 26, 1999, he had his Secretary of State, Attorney
General, and Drug Czar jointly publish a letter in many of our nation’s
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newspapers trying to justify the action, while acknowledging that “seri-
ous problems remain.”% Among the problems these three top leaders
mentioned were that in Mexico “crime is increasingly violent and better
organized,” that “impunity and inefficiency are found in law enforce-
ment,” that “the administration of justice is inadequate,” and that “sixty
percent of the cocaine sold on American streets comes through Mexico,
even while Mexico’s cocaine seizures sharply declined last year.” They
finished by stating that “Mexico also must continue to confront pervasive
corruption driven by the enormous illicit wealth of the drug kingpins.”®”
Since these leaders acknowledged publicly how desperate the Mexican
situation is, and since it is directly caused by our drug money, one would
think that they could at least have brought themselves to agree to discuss
some options to a drug policy that has inflicted such untold damage on
the government and people of our neighbors to the south. But did they?
Of course not.

One newspaper captured the essence of this silly and self-deceptive
ritual in 1998 when it editorialized, “President Clinton announced on
Friday that he will participate in the annual game of ‘Let’s Pretend.” The
president will pretend that Mexico is a cooperating partner in the War on
Drugs, the United States will continue to send Mexico aid that it and the
Mexican government will pretend will help to win the war, and citizens
will pretend that it all is helping the cause.”*®

Such political exercises and self-righteous pronouncements are just
part of a larger package of self-deception that our War on Drugs is doing
any good whatsoever. The message this country is really sending the rest
of the world is that we in the United States are simply unable to stop our
people from using these drugs, so the rest of the world must stop their
people from producing them. This is especially hard for others to swallow
when they understand that the largest cash crop in California is mari-
juana. To be consistent, our federal government should require that all
federal funds be cut off from the state with our nation’s highest economic
production because its government has failed to eliminate or even reduce
marijuana farming.

Following our government’s lead, the United Nations held a special
session on drugs in New York and passed a program, touted to be effec-
tive worldwide, to rid the world of illicit drugs. The following is what the
editors of the Ottawa Citizen had to say about this exercise in political
self-deception:
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Today in New York City, an act of almost indescribable stupidity
will be committed. Eighteen years after Ronald Reagan announced he
would stamp out drugs, the “War on Drugs” will be declared once
again.

This time the United Nations will play the fool, with an announce-
ment of the most ambitious international anti-drug program ever.
Representatives from 130 nations, plus 30 heads of state, including
President Bill Clinton, will be there to applaud.

The cornerstone of the UN plan will be a program to get farm-
ers in the eight major drug-producing nations—Afghanistan, Burma,
Laos, Colombia, India, Mexico, Pakistan, and Vietnam—to switch
from growing plants that produce illegal drugs to other crops. The
stated goal of the UN plan: To eradicate the world’s entire production
of heroin, cocaine, and marijuana in 10 years.

Bonne chance, nos amis. The nations being targeted range from
merely corrupt to tyrannical to anarchic. Authority, where it exists,
is often intimately involved in the production and transportation of
drugs. Unless the UN is prepared to pay every farmer to grow soy-
beans and send peacekeepers to fight off the guerrillas, police, and
soldiers who will be displeased that their cash-cow has dried up, its
war will be lost. But assume the UN could manage the impossible and
turn the nations now producing the bulk of the world’s drugs into
exporters of soybeans. Would that mean victory in the War on Drugs?

Not at all. Cutting the supply of drugs does nothing to reduce the
demand for them. It would mean, however, that some of that demand
wouldn’t be met, which would push the value of drugs skyward. That
in turn would tempt criminals, soldiers, police, guerrillas, and farm-
ers in nations elsewhere in the world to produce their own supply. If
it’s not Afghanistan and Burma supplying the drug markets, it will
be Nigeria, or Peru, or somewhere else. Unless the UN can afford to
put every farmer in the world on the anti-drug dole, crop substitution
won’t work. . . .

What about Canada? As always, the federal government is
clambering onto the bandwagon and cheering on the war. Since the
Trudeau years, it has seldom given serious thought to drug policy,
preferring instead to follow whatever variation on failure is being
proposed.

That, sadly, is true of most of the world’s nations. Sense and expe-
rience are ignored, folly is repeated, and the War on Drugs becomes
a war on reason itself.%’
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Playing politics is not, of course, limited just to governments of drug-
consuming countries like ours. Governments of drug-supplying countries,
such as Bolivia, have been playing politics for years. That is, they try to
do just enough to look like they are cooperating with the United States in
order to receive our foreign aid. They arrest a few foreigners and minor
drug dealers in their country with much fanfare, while allowing large-
scale drug transactions to go undisturbed. In fact, government officials
themselves often make big money by selling drugs or by protecting the
ones who are doing the selling. It is not possible to close down the drug-
growing and drug-distribution business in these countries because their
economies are far too dependent on this revenue.”

Nor have the world’s financial institutions been immune to corrup-
tion by these large amounts of money. The 1991 major banking disaster
involving the Bank of Credit and Commerce International and its “loss”
of billions of dollars (the BCCI scandal) almost entirely involved the
laundering of drug money. In addition, the head of the DEA has openly
charged Mexico’s banks with laundering millions of dollars in drug
profits.”! Thereafter, two of Mexico’s largest banks pleaded guilty to
laundering tens of millions of dollars for a Colombian drug cartel, and
three Mexican businessmen were convicted.”” Furthermore, it was no
coincidence that many of the world’s banks opened branches in Miami
because of the large amounts of drug money being laundered through that
city—or that many banks large and small simply “forgot,” in violation of
federal law, to notify the government of financial transactions involving
cash transactions of amounts greater than $10,000.”

The laundering of large amounts of money can be quite complex, but
the payouts are enormous, and deeply corrupting.”* In June 1999 the U.S.
Treasury undersecretary for the enforcement of money-laundering laws
told the Senate’s informal Caucus on International Narcotics Control that
the “black-market peso exchange system” in itself launders approximately
$5 billion per year in drug profits, used to purchase American goods and
export them to Colombia. He went on to warn our companies that they
should be on the lookout for laundered money that was being used to
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purchase their products, such as household appliances and cigarettes.”
How effective do you suppose this warning not to allow any purchases to
be made with drug money will be?

Just as in the United States, victory in the War on Drugs in developing
nations is increasingly being defined as slowing down the pace of defeat,
and once again the reason is money. We have seen the financial incen-
tives behind large-scale transactions, where organized and violent men
make tens of millions of dollars per month in this illicit activity. When
we do destroy and disband major drug organizations, as happened to the
Cali cartel in Colombia, which was “the biggest, most powerful crime
syndicate we’ve ever known,” according to former DEA chief Thomas
Constantine, new “baby cartels” spring up almost overnight. The Cali
cartel, which emerged when the Medellin cartel was eradicated, was
thought to have supplied about 80 percent of our nation’s cocaine. But it
made no difference. People who once worked with the Cali cartel had at
least one hundred tons of cocaine already warehoused near the Mexican
border. As Mr. Constantine told the U.S. Senate, “It’s entirely possible
that these newly emerging groups could rise to an equal or superior foot-
ing with the Cali mafia.”

And that situation is true for entire countries as well. For example,
when Colombia’s coca crop was reduced in 2010 to 155,000 acres from
the previous year’s 182,500, the crops in neighboring Peru rose for the
third straight year to 153,000 acres. In addition, the Colombian Interior
Minister further reported that because of the eradication efforts, the loca-
tions for growing the coca crop had been switched to reservations for
indigenous people and environmentally sensitive national parks, including
the rain forests of the Panama isthmus.”” Our efforts in Colombia also
adversely affected neighboring Ecuador, where various crimes of violence
because of the drug trade increased from 15 to 50 percent between 2009
and 2010, and in Guatemala, Honduras, and El Salvador, violence rates
have increased so much that they can be compared to those of active
war zones. For example, the murder rate in Honduras of 77 per 100,000
people is fifteen times that of the United States and four times greater than
that of Mexico.”® So even though the United States spent billions of dollars
in these eradication efforts (can you imagine how much land is covered by
just 10,000 acres, much less 153,000?), estimates were that our country
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consumed 157 tons of cocaine in 2009, which represented about $37 bil-
lion in sales, and European sales were estimated to be $36 billion.

The same hopeless situation that prevails at the top of the illicit drug-
distribution network prevails at the bottom at the campesino, or peasant,
level. In the Chapare region of Bolivia, which is a jungle valley about
the size of New Jersey, about 25 percent of the world’s cocaine is grown
by the local farmers. And why not? They quickly found that they could
quadruple their incomes by harvesting the coca leaf without working any
harder than before. Naturally, the farmers organized themselves militar-
ily to protect their largest cash crop.” As a result, about 300,000 out of
a Bolivian population of about 7 million are employed in the cocaine
industry. That is enormously significant in a country with a 20 percent
unemployment rate. With such numbers, cocaine has become the largest
earner of foreign exchange, replacing the mining of tin.!®

For a while, a man named Evo Morales was the leader of a confed-
eration of about 31,800 rural coca growers in Bolivia. He was elected
to the Bolivian congress, along with three other allies, and others in his
organization were also elected to village councils; thereafter he was elected
president! The United States has been combating the growth of coca leaf
with helicopters that spray chemical defoliants over the jungle and by
paying the farmers $2,500 per 2.4 acres to let their coca be eradicated
and alternative crops planted. They accept our tax dollars and plant other
crops where they are visible, and then continue to plant coca out in the
hills. Should we be surprised? This cat and mouse game has been going
on for decades, with Bolivian farmers replanting their coca about as fast
as the police eradicate it.

Another problem that gets very little attention is that our drug policy
has taken a terrible toll on the environment. The U.S. government has
polluted the countryside of Latin American countries like Colombia with
herbicides such as tebuthiuron, which, incidentally, frequently kills legiti-
mate crops such as beans and potatoes, and this has been done despite
public warnings from the chemical’s manufacturer against its usage. In
this country, tebuthiuron is used mainly as a potent weed killer on rail-
road beds and under high-voltage lines that are far removed from food
crops and people. The U.S. Environmental Protection Agency has stated
that this agent can contaminate ground water and could have a lasting
effect on the soil where it is sprayed.'’!
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The farmers growing the coca crops are also using quantities of often-
carcinogenic pesticides without protecting themselves or their families
from their harmful effects, much less their land and the groundwater.!%?
Similarly, drug traffickers, who are obviously not concerned with the
environment or environmental laws, often use a cyanide-based chemical
to mark ocean drop-off sites that guide low-flying aircraft to bales of
drugs that are intentionally dumped overboard by passing ships along the
west coast of Mexico. The phosphorescent chemical, known as Natural
Killer 19, or NK-19, is suspected of causing the deaths of large numbers
of whales, dolphins, and fish.'* Furthermore, illegal growers of marijuana
in this country trespass on public and private lands and frequently do
appreciable damage by cutting trees; diverting steams; and using pesticides
that poison wildlife, groundwater, and waterways. They also sometimes
create booby traps that can injure the occasional legitimate owner or visi-
tor to the areas.'%*

But small-scale farming operations growing these illicit crops quickly
add up to a large-scale business throughout the developing world. It is
estimated that in 1997 farmers in Peru, which was then the world’s top pro-
ducer of cocaine, harvested about 192,570 tons of coca; Bolivia harvested
about 82,780 tons, and Colombia about 44,970.'% The U.S. government
estimates that between $3 billion and $35 billion was injected into the econ-
omy of Colombia in 1998 as a result of the illicit coca trade. This makes
drugs Colombia’s top export, far ahead of oil and “Juan Valdez’s” coffee.!*

The governments of these developing countries have little choice but
to allow the growing and distribution of these drugs to continue. Peasants,
much of the wealthy upper class, and the governments themselves all rely
on the foreign currency generated by this lucrative business. Furthermore,
if a Latin American government cooperates too closely with the United
States, as the government of Peru once did with a coca bush fumigation
and eradication program, it discovers that its farmers will simply switch
their allegiance to the guerrillas. Peru’s high-ranking military leaders were
quoted as saying that they could not afford to let that happen again.!®”
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The situation for these countries in trying to combat unimaginably
large profits is so grim that Dr. Gustavo de Greiff, the prosecutor general
of Colombia from 1991 to 1994, said publicly that the drug war will
never work and that the world must begin to investigate other options.
De Greiff’s statement was all the more significant because he was the
drug warrior who had been able to increase the conviction rate of drug
traffickers from 20 percent when he took office to 75 percent by the time
he left and whose strategy arguably coaxed the cocaine kingpin Pablo
Escobar out of hiding and resulted in his death. Nevertheless, the response
of the U.S. government was to oppose de Greiff and to imply that he was
a corrupt tool of the Colombian drug cartels—a demonstrably ridiculous
accusation, since many of the options de Greiff proposed to investigate
would put all the cartels out of business.'”® Of course, since that time,
and as shown in Part I, de Greiff has been joined in his call to investigate
other options by several other top-ranking officials of South American
countries. One of those is Brazilian Federal Military Judge Maria Lucia
Karam (retired) who, on the basis of her experiences and observations,
says, “Prohibition causes most of the harms associated with drugs.”'*”

While South American countries are flooding the United States with
cocaine, Afghanistan and the Southeast Asian countries of the so-called
Golden Triangle, where Burma, Laos, and Thailand come together, are
doing the same thing with heroin. And for all of our efforts at interdiction,
the street prices of all these drugs continue to fall, while their purity has
increased from about 5 to 10 percent in President Nixon’s time to up to
almost 90 percent.'?

By no means is this problem unique to the United States or other
Western nations. Other countries, even those with repressive regimes like
Vietnam and Iran, have major problems with drug-supplying countries
like Burma and Thailand, on the one hand, and with Afghanistan and
Pakistan, on the other. And all of them have significant problems with the
corruption of their own police and military officers stemming from large
amounts of drug money.'"! Even Ireland has increasingly had a large dose
of drug-money corruption. In the mid-1980s, two investigative journalists
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began to document the rise of heroin traffickers in that country. For a
while, politicians and chiefs of police either ignored the reports or accused
the writers of sensationalism. Then in 1994 one of the reporters was
murdered in his car while waiting at a traffic light. At that point, the Irish
government got the message.!!?

Irish reporters are not the only innocent victims of the drug wars.
What happened to the Tarahumara Indians, who live in Mexico in
mountains about 250 miles south of El Paso, Texas, is even more tragic.
These people lived in peace and seclusion for about 6,000 years. Then in
the 1980s, they were set upon by narcotraficos, who cleared their land
of timber and planted opium poppies and marijuana. At the beginning,
the Tarahumaras who protested were routinely shot with AK-47s, and
the local authorities were powerless to protect them. As time passed, the
Tarahumaras were killed if they only refused to raise the illicit crops for
these invaders.!'3

In the case of the Tarahumara homeland, it was estimated that the
brown gum garnered by slitting the opium poppy was worth more than
$3 per gram. It takes about ten poppy bulbs to yield one gram, and each
bulb can be milked from three to ten times. At about ten poppy bulbs per
square yard of land, one harvest results in a return of about 12,500 grams
of opium gum per acre, which would be worth about $37,500 in even this
remotest of regions.'* Profits like this cannot be combated successfully.

But even the violence against the Tarahumara Indians pales in com-
parison to the violent upheavals caused by drug money used to finance
revolutionary groups throughout the world. It is universally understood
that three currencies finance violent revolutions: dollars, guns, and illicit
drugs. The U.S. drug policy helps furnish them all. Repressive regimes and
terrorist and revolutionary groups around the world use the sale of illegal
drugs to advance their political objectives and to finance their bloody
works. These include Fidel and Raudl Castro’s government in Cuba,
Manuel Noriega’s former government in Panama, Erich Honecker’s gov-
ernment in the former East Germany, Muammar Kaddafi’s former gov-
ernment in Libya, and the late Ayatollah Khomeini’s government in Iran.
The government of Bulgaria has used the sale of drugs effectively in its
attempts to dislodge the government of neighboring Turkey. Much of the
civil war in Lebanon was fought over who would control the profits of the
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production, refining, and distribution of hashish, heroin, and cocaine. It
is widely known that our government has given up trying to eradicate the
opium poppy crop in Afghanistan because those efforts were driving more
of the farmers into the hands of the Taliban. The Shining Path (Sendero
Luminoso) guerrilla movement in Peru is almost completely financed by
the sale of illicit drugs,'” and both the Serbs and the Kosovo Liberation
Army (which the United States supported) financed much of their black-
market gun purchases by trafficking in drugs.''® George Shultz, Reagan’s
secretary of state, summarized the situation succinctly:

Money from drug smuggling supports terrorists. Terrorists provide
assistance to drug traffickers. Organized crime works hand in hand
with these other outlaws for their own profit. And what may be
most disturbing is the mounting evidence that some governments are
involved, too, for their own diverse reasons. Cuba and Nicaragua are
prime examples of communist countries involved in drug trafficking
to support guerrillas in Central America. . . . The link between narcot-
ics, terrorism and communism is not confined to Latin America, but

also exists in Italy, Turkey and Burma.!'”

No discussion of violence caused by drug money can be complete
without specifically addressing its damaging effects on Mexico. Whatever
harm and corruption drug money has caused in other countries of the
developing world, like Brazil, Guatemala, Jamaica, Afghanistan, North
Korea, and Turkey, we can live with them if we must. But U.S. interests
are substantially affected by the economic and social stability of our
neighbor to the south. And things do not look good—at all!

The Mexican government has been infiltrated and corrupted by U.S.
drug money to the extent that corruption was alleged “at the highest lev-
els” of the country’s government during the presidency of Carlos Salinas
de Gortari, including the president’s own brother;'"® and Mexico’s own
Drug Czar was arrested, convicted, and sentenced to fourteen years in
prison for corruption.'”® In addition, Mexico’s former Deputy Attorney
General was indicted for laundering more than $9 million in drug money
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payoffs through a Houston bank. According to the indictment, the Deputy
Attorney General and an associate made deposits in amounts between
$40,000 and $800,000 every few weeks during 1994 and 1995, most of
which were in the form of $20 bills taken from suitcases. After his arrest,
he apparently committed suicide.'?” The Mexican state of Baja California
lost two Attorneys General in only nineteen months to allegations of drug
money corruption, and large numbers of homicides there were linked to
the drug trade.' The military and police are unreliable at best and, by
most interpretations, thoroughly corrupted by U.S. drug money.'??

After these experiences, President Felipe Calderon began to pursue his
own War on Drugs when he took office in December 2006. Unfortunately,
what has followed has underscored that the more law enforcement
resources are devoted to trying to enforce drug laws, the more violence
breaks out. Since Calderon instigated the government police and military’s
attacks on the organized-crime groups, more than 34,000 people have
been killed throughout Mexico.'?® That averages to about 20 per day. Yes,
many of them were involved in the drug-distribution business, lured by the
big money to be made in it, but many others were not. The situation has
deteriorated so substantially that the Los Angeles Times began running
almost daily columns entitled “Mexico Under Siege.”

In an interview with Newsweek in February 2010, President Calderon
was asked for his views about the deaths of his soldiers and others. He
responded by saying:

From the very beginning I told the people that this was going to be a
long-term battle, that there will be casualties. We must win the battle.
We are moving ahead according to the plan to attack organized crime,
and we are kicking them really hard. People have died, but let me
tell you, probably about 90 percent of those people are linked with
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organized crime in one way or another. The problem is not only a
criminal problem but also a social problem in the sense that we have
young people without opportunities who are [hired] by criminals as
distributors of drugs. Eventually, they die in the streets. I have serious
concerns about that.'?*

A separate book could be written about the unintended consequences
of President Calderon’s war, including the war zones created; rampant
corruption; assassination of mayors and other officials; innocent people
terrorized, wounded, and killed; and wanton public displays of people
who have been beheaded. Surely you have seen enough of these stories
yourself. But here is a just small sampling:

o Authorities traced the violent deaths of eighteen young people,
including a woman and her four-year-old son, in Vancouver,
Canada, in the first six months of 2009 to the squeezing of profits
resulting from the Mexican government’s crackdown on its drug
traffickers.!?

On January 31, 2010, fifteen young people who had no apparent

criminal ties were slaughtered in Juarez by drug cartel members,
126

probably by mistake.
A shootout on a highway near the border town of Nuevo Laredo on
April 3, 2010, killed a five-year-old and his eight-year-old brother
and wounded five of their relatives while they were traveling in their
family’s car when a gun battle broke out between soldiers and sus-
pected drug cartel members.'?

A “chaotic” shootout with AK-47 assault rifles on a hotel-lined
Acapulco boulevard on April 14, 2010, killed six people, including
a woman and her eight-year-old daughter. This was preceded by a
similar battle in Acapulco in June 2009 in which eighteen people
were killed.!?®

Between January 2004 and December 2009, twenty-six print jour-
nalists and one author were killed and another four were kidnapped
by Mexican drug cartels. Many, like Jose Bladimir Antuna Garcia,
who was a crime and security affairs reporter for the newspaper
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El Tiempo de Durango, were later found with a note next to their
bodies saying things like “this happened to me for giving informa-

tion to soldiers and for writing too much.”!?’

On April 23, 2010, in Ciudad Juarez two police cars were ambushed
by gunmen, who killed seven officers and a seventeen-year-old civil-
ian bystander.!*® In the same month, Mexico’s security minister was
attacked in her heavily armored SUV, with more than 2,700 rounds
of ammunition and three grenades being aimed at her. Four people
were killed, including her bodyguard and two civilians who hap-
pened to be on the road. The lead suspects in the attack were the
very police that she commanded."® A similar ambush in February
2011 killed a U.S. Immigration and Customs Enforcement agent and
wounded another, probably because they were mistaken for mem-
bers of a rival drug cartel.!??

Dozens of men in protective vests and face masks, who first claimed
they were police, stormed a drug treatment clinic in Chihuahua on
June 9, 2010, opened fire, and killed nineteen people and wounded
another four. This was similar to a raid the prior September in
Ciudad Juarez in which eighteen people were killed. Drug treatment
facilities sometimes harbor addicts from rival drug gangs or are used

as hideouts, recruiting grounds, and drug-selling points.!33

A Mexican mother who was protesting the violent killing of her
daughter and a legal system that allowed her daughter’s confessed
killer to avoid imprisonment was herself shot and killed December
17, 2010, at an anticrime vigil in Chihuahua.!3*

Many Central and South American migrants coming into Mexico on

their way north to the United States are often kidnapped by Mexican
drug cartels to recruit them for drug-trafficking activities. The bodies
of seventy-two migrants who did not agree to the demands were found
after they were massacred in northern Mexico in August 2010.13

Commandos fighting for Mexican drug cartels used to flee when fac-
ing the Mexican army, but now they respond with hand grenades,
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rockets, high-caliber machine guns, sniper rifles, and armor-piercing
bullets, 90 percent of which they have smuggled into Mexico from
the United States. Sometimes the cartels in these battles were found
to have had ten times more ammunition than had been issued to the
army and federal police units.'

In 2010 alone, twelve mayors and mayors-elect in small towns in
Mexico were assassinated. These towns were almost always used by
drug cartels to stash drugs, weapons, and kidnapping victims. In the
killing of Santiago’s mayor, the prime suspects were two police offi-
cers, including one who was assigned to guard the deceased mayor’s
house."?’

The bodies of twenty-five young men were found on January 8,
2011, in Acapulco. All had been executed (fifteen had been decapi-
tated), and many of them had messages attached to their bodies. This

tragedy was added to one the prior month in which twenty young
men who were on vacation from the neighboring state of Michoacan
were kidnapped by drug hit men who probably mistakenly thought
they were working for a rival gang. Eighteen of them were found a
few weeks later in a mass grave outside town.!3

Faced with an abysmal system of education and even worse job
prospects—and lured by big and easy drug money and all of the
glamour that can come with it—Mexican drug cartels have no dif-

ficulty recruiting an endless supply of children into their business
of drug trafficking and murder. When apprehended, one fourteen-
year-old boy admitted he had begun killing at age eleven, was paid
$200 per week by the drug cartels, and had killed four people. How
did he commit the murders? “I cut their throats,” he said. Because
of this situation, Mexico is losing an entire generation of its young
people.'?

For years, Mexico was simply a middleman between drug growers

in Colombia and customers in the United States. But as the Mexican
government has clamped down on drug trafficking and large-scale
financial transactions, drug cartels have shifted from paying its lieu-
tenants in money to paying them with drugs. Naturally, those lieu-
tenants then sell the drugs to people in their local communities. This
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has resulted in an increase of drug use in Mexico by 30 percent. So
now drug addiction has become a big problem, where it never really
was before. In addition, it is reported that four out of five inmates
who did not use drugs before they were incarcerated started using
once they were in jail. And this is allowed by the wardens, because

it is seen as reducing the chances of riots.'*

Corruption of government and police officials is rampant, such
that many drug gangs control the local government. For example,
the mayor of Cancin was indicted and extradited to New York to
stand trial for taking $19 million in bribes and laundering the money
through Lehman Brothers.'*" The prosecutor in charge of the orga-
nized crime unit of the federal attorney general’s office was charged
with taking bribes of $450,000 a month to pass information on to
the Sinaloa drug mob.'*? In August 2010, one-tenth of the entire fed-
eral police force was fired for suspected corruption, and the month
before, the warden and some guards at a Durango state prison were
arrested for regularly releasing a crime boss so he could kill some
of his rivals.'* Some towns don’t have any police at all, due to kill-
ings, desertions, and resignations.'** Increasingly. drug traffickers are

being openly supported when they run for elective office.'*

Large numbers of young ladies in Colombia are adopting the new
look of the narcoestética, which is loaded with implants for their
breasts and buttocks and understood to draw the admiration (and
money) of the thousands of narco-tycoons. This is seen as a one of
the few tickets out of poverty that are available to them.'#

As they compete with each other to capture local drug markets and bil-
lion-dollar trafficking routes to provide drugs to the United States, drug
gangs appear intentionally to be killing children to terrorize the popula-
tion and to show their rivals that their savagery can be boundless.'*”

The WikiLeaks release of thousands of classified documents in 2010

showed that government officials from both the United States and
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Mexico believe the cause is lost in many large areas of Mexico.
In fact, the number-two official in our embassy in Mexico stated
that “official corruption is widespread . . . , and prosecution rates
for organized crime-related offenses are dismal: 2 percent of those
detained are brought to trial.” Other official cables report that
“huge swaths of important states that border the United States, such
as Tamaulipas and Chihuahua, and central drug-producing regions,
such as Michoacan (President Calderon’s home state) and Sinaloa,
are controlled by drug cartels that corrupt police forces, dominate
city halls, intimidate the public and kill anyone who gets in the

way.” 148

There is much, much more, and the problems are countrywide, but
you get the idea. And all of the “successes” in arresting, extraditing, and
incarcerating even highly placed drug kingpins don’t make any difference,
because they are quickly replaced by their lieutenants. That is what hap-
pens when the Mexican drug cartels rake in an estimated $19 billion to
$29 billion each year.'*” With such financial incentives, they will find a
way. Take note once again that none of the problems outlined here are
caused by drugs but are instead caused by drug money—and it is our drug
money! The only way to weaken the drug cartels is to take away their
money, and the only way that can be done is by strictly regulated control
of the drugs themselves, which is further discussed in Chapter 9.

Of course, much of this violence has spilled across the border into the
United States. Since about 70 percent of all illicit drugs smuggled into this
country come across the Mexican border, federal border authorities con-
centrate much of their efforts on the border crossings. As a result, the rural
part of Texas, with its 1,268 miles of border, has become a major arena of
smuggling activity. Ranchers claim that gangs of Mexican drug traffickers
bring tons of marijuana, cocaine, heroin, and amphetamines across the
Rio Grande with impunity. On the cattle ranches that stretch for miles
along either side of the river, gangs have torn down fences, scattered
cattle, commandeered houses, and threatened citizens who have gotten in
their way. One rancher was sitting in a deer-hunting blind when he saw
a man dressed in camouflage and carrying an AK-47 assault rifle emerge
from the vegetation by the river in broad daylight. Close behind him was a
column of men who were carrying packages of drugs, with another armed

148. Tracy Wilkinson, “Leaks Reveal Unease over Mexico,” Los Angeles Times, December
3,2010: A1, 9.
149. Tracy Wilkinson, “Cartels Send Home Billions—In Cash,” Los Angeles Times, June
3,2010: AA2.
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escort close behind.'*® Often the porters of the drugs are illegal aliens who
pay for their passage by carrying drugs. In many instances these heavily
armed gangs are so frightening that many Texas ranchers are selling off
their land, frequently to buyers who are a front for the drug lords, who
then get a stronger foothold in our country.

Furthermore, large-scale drug trafficking virtually always is accompa-
nied by trafficking of guns. So when large amounts of money are gained
through selling drugs in our country, lots of it is used to purchase weapons
of war such as machine guns, grenades, and high-powered rifles. Not only
are these weapons used to kill people in Mexico; many of them also stay
in this country. For example, Arizona agents of the Bureau of Alcohol,
Tobacco, Firearms and Explosives reported that, in about as misguided a
federal operation as could be created, they were ordered by their senior
agents just to watch while more than 1,700 guns, including AK-47 vari-
ants and high-powered rifles, were sold to “straw buyers” in phony trans-
actions, in an operation code-named Fast and Furious, and then trans-
ferred to suspected agents of Mexican drug cartels. Thereafter, Mexican
officials reported that at least 150 of those guns had been found after they
were used to wound or kill people in Mexico. In addition, another 372 of
those guns were recovered mostly at crime scenes in Arizona and Texas.!s!
What harm the remaining weapons have caused is still unknown, but we
probably will find out eventually.

In short, nothing good is happening on the foreign front as a result
of our drug prohibitionist laws. The farmers of developing countries are
still harvesting coca, opium poppies, and marijuana. The drug lords are
getting more and more organized, violent, and wealthy. Violence and cor-
ruption stemming from drug money are rampant in foreign countries, as
they are in the United States. In many countries drug lords are respected
for their money and influence,'? while the United States is hated for its
politics, arrogance, helicopters, and the defoliants our agents spray on vil-
lages and crops.'”® Our communities remain awash in illegal drugs in spite
of every enforcement effort, drug-money weapons are being used to injure
and kill people both in Mexico and in our country and probably beyond,
and there is no progress in sight.

150. William Branigin, “Drug Gangs Terrorize the Texas Border,” Washington Post,
September 25, 1996: A1l; Mark Fineman and Craig Pyes, “Border Ranchers Losing Drug
War,” Los Angeles Times, July 7, 1996, Orange County ed.: A1, 11.

151. Kim Murphy, “Guns Targeted for Mexico Ended Up in U.S., Agents Say,” Los Angeles
Times, June 16,2011: A11.

152. Anita Snow, “Kingpins Are Saints to Many in Drug Culture of Culiacan,” Orange
County Register, September 4, 1995: News 10.

153. In 1998 our government caused the fumigation of at least 145,000 acres of land in
Colombia, up from about 125,000 acres in 1997. Reuters, “Drug Hauls.”
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And so, as one political commentator from Colombia put it, a new
narco-reality is dawning. The cry that “we are becoming Colombia” is
being heard from other developing nations:

In every Latin American country, from Mexico on south, “becom-
ing Colombia” is a buzz-phrase among commentators and officials,
the threatening prophecy or terrifying diagnosis of what the nation
has become or soon will be: a stinking bog of corruption, violence
and immorality—the demons that assemble around the expanding,
unstoppable and most profitable business in the world: drug traf-
ficking.'*

154. Cecilia Rodriguez, “A New Narco-Reality Dawns in Latin America,” Los Angeles
Times, February 2, 1996, Orange County ed.: B11.



CHAPTER 3

Erosion of Protections of the Bill of Rights

Wheres Paul Revere?

I certainly share your concern about the current “war” on drugs.
. . . [Mjany of our drug laws are scandalously draconian and
the sentences are often savage. . . . The war on drugs has done
considerable damage to the fourth amendment and . . . something
is very wrong indeed when a person gets a longer sentence for
marijuana than for espionage.

JUDGE MORRIS S. ARNOLD,
U.S. Court of Appeals, Little Rock, Arkansas

[ would contribute a short quote from a fellow by the name of
Thomas Jefferson. He said, “The natural progress of things is for
government to gain ground and for liberty to yield.” Given enough
time and enough government, eventually we’ll have no freedom
left at all.

JubGE FraNciscO FIRMAT,
Superior Court, Santa Ana, California

If the zeal to eliminate drugs leads this state and nation to forsake
its ancient heritage of constitutional liberty, then we will have
suffered a far greater injury than drugs ever inflict upon us. Drugs
injure some of us. The loss of liberty injures us all.!

JusTice GERALD KoGAN,
Florida Supreme Court

othing in the history of the United States of America has eroded
the protections of our Bill of Rights nearly as much as our gov-
ernment’s War on Drugs. Not even the statutes and court rulings
after the tragedy of September 11, 2001, have trampled our constitutional
rights as much as has our policy of Drug Prohibition. There are at least

1. Cresswell v. Florida, 564 So. 2d 480, 484-85 (1990).
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two major reasons for this. The first, as we have seen, is that the enor-
mous amount of money to be made from the sale of illegal drugs has
resulted in large-scale criminal organization and violence, which makes
the drug problem continually outstrip all efforts to contain or control it.
Conventional wisdom says that the only way to stem the tide is to grant
law enforcement agencies greater and greater powers and to let them
intrude more and more completely into the private lives of our people.
The second reason is that, since drug use is consensual, victims do not
file complaints and are not inclined to testify voluntarily. As a result, law
enforcement has been forced to use different tactics from those pursued in
crimes like burglary, rape, and assault. These tactics necessarily result in
greater intrusions into people’s private lives.

Undercover operations are the chief method used by law enforcement
in the War on Drugs. Undercover police officers pretend to participate in
drug deals, use informants, or snitches, and cause the wiretapping of tele-
phones and surreptitious recording of private conversations. Faced with
an ever-worsening drug problem, and the public alarm that accompanies
it, the courts, albeit without design, have grudgingly but consistently
allowed our Bill of Rights protections to be eroded in exchange for what
is hoped to be progress in the war against drugs. Judges are human, and
when faced with a choice between weakening the protections of the law
“just a little bit” in order to make progress against this overwhelming
problem, they unconsciously have been “doing their part.”

Many people, if faced with a choice that would allow true progress to
be made against this persistent drug problem in exchange for giving up
some of our Bill of Rights protections, would probably reluctantly choose
the progress against drugs. And that is what has happened. We have lost
many of our protections in the last forty years—and since this erosion has
always been incremental, we have allowed it to occur. For example, when
faced with the alternative of “doing something” rather than simply allow-
ing a cocaine-dealing street gang to take over a Los Angeles neighbor-
hood, a prominent Los Angeles radio station editorialized in 1993 that it
was “grudgingly supportive” of the police department’s request for court
orders allowing officers to arrest gang members on sight, regardless of
whether they had actually witnessed illegal activity. The radio station con-
cluded that “with [police] resources already spread too thin, the options
are ‘arrest first, ask questions later.” It’s a hell of a solution; but to the
beleaguered residents of [that particular] street, it’s better than nothing.”?

But this solution has not worked, and it has become a civil liberties
disaster. Our civil rights protections have been demonstrably reduced,

2. KNX Radio (Los Angeles), “Arrest First, Question Later,” Los Angeles Daily Journal,
January 29, 1993:6.
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while the availability of dangerous drugs is now greater than ever before,
and at a lower cost. And for this loss of our civil liberties we have no
legitimate excuse. We in the Western world have been warned for centu-
ries about the perils of failing to protect our freedoms:

The true danger is when liberty is nibbled away, for expedients.
(Edmund Burke)

The public good is in nothing more essentially interested, than in
the protection of every individual’s private rights. (Sir William
Blackstone)

Necessity is the plea for every infringement of human freedom. It is
the argument of tyrants; it is the creed of slaves. (William Pitt)

Those who would give up essential Liberty, to purchase a little
temporary Safety, deserve neither Liberty nor Safety. (Benjamin
Franklin)

Those who deny freedom to others deserve it not for themselves.
(Abraham Lincoln)

Our freedoms must be defended over and over again. (Ronald Reagan)

Republic . . . it means people can live free, talk free, go or come, buy
or sell, be drunk or sober, however they choose. (John Wayne)

When T graduated from law school in 1971, the law as set forth by
the U.S. Supreme Court was that an anonymous tip was of no value in
an attempt to obtain a search warrant unless there was independent cor-
roboration, so that warrants could not be issued merely on the basis of
unsubstantiated rumors or false accusations.? Furthermore, a search inci-
dent to an arrest was limited to the area within the arrestee’s immediate
control at the time of the arrest;* a search warrant was necessary to search
a person’s automobile if it was already in the custody of the police;® and
a search warrant was also required to search any place in which a person
had a “reasonable expectation of privacy.”® All of these protections have
now been greatly reduced as a result of drug cases.

In fact, it is widely understood by attorneys and legal commentators
that there is a “drugs exception” to the Bill of Rights, as noted by Justice
Thurgood Marshall in his dissent in Skinner v. Railway Labor Executives’
Assn. But, he cautioned, “precisely because the need for action against the
drug scourge is manifest, the need for vigilance against unconstitutional
excess is great. History teaches that grave threats to liberty often come

3. See Spinelli v. United States, 393 U.S. 410 (1969), and Aguilar v. Texas, 378 U.S. 108
(1964).

4. See Chimel v. California, 395 U.S. 752 (1969).

5. See Preston v. United States, 376 U.S. 364, 368 (1964).

6. See Katz v. United States, 389 U.S. 347 (1967).
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in times of urgency, when constitutional rights seem too extravagant to
endure. . . . There is no drug exception to the Constitution, any more than
there is a communism exception or an exception for other real or imag-
ined sources of domestic unrest.””

Unfortunately, we have not heeded Justice Marshall’s words of cau-
tion. Since 1971, for example, search warrants have been upheld on the
basis of partially corroborated anonymous tips, if the tip itself contained
“sufficient detail” based on the “totality of the circumstances.”® A war-
rant is no longer required for the search of an automobile, or even for the
search of a glove compartment or locked trunk, after an arrest or after
the car has been impounded.’ It is even legal to search containers located
within a car that might possibly conceal the object of the search, even
though the containers may be locked and even if the police had time to
apply for a warrant.'

Furthermore, in 2004 pursuant to the holding of Thornton v. United
States,"* the Supreme Court even further diluted the requirement of pro-
curing a warrant when it allowed police to search a car even after the
defendant had actually vacated the car prior to his arrest, saying that
contraband is not something in which anyone can have a reasonable
expectation of privacy. In addition, under the 2005 holding of Illinois v.
Caballes,'? police were authorized to lead a drug-sniffing dog around the
car of someone stopped for an unrelated traffic offense, even when there
is no reason to suspect drug involvement, as long as the delay imposed is
not “prolonged.”

The Supreme Court has further held that a person has no greater
expectation of privacy in a motor home (i.e., a house on wheels) than
she would in an automobile;'® and if there is probable cause to search an
automobile, the police may search all of the personal effects of the pas-
sengers as well as of the driver.'"* The Supreme Court also unanimously
held that evidence seized during a traffic stop can be used in court, even if
the traffic stop was only a pretext to look for drugs or evidence of other

7. See dissent of Justice Thurgood A. Marshall in Skinner v. Railway Labor Executives’
Assn., 489 U.S. 602 at 635, 641 (1989).

8. Illinois v. Gates, 462 U.S. 213 (1983). See also Alabama v. White, 496 U.S. 325 (1990),
which held that an anonymous tip accompanied by “sufficient indicia of reliability . . .
provide[s] reasonable suspicion to make the investigatory stop.”

9. See South Dakota v. Opperman, 428 U.S. 364 (1976).

10. See California v. Acevedo, 500 U.S. 565 (1991), which overturned the requirement for
the police to obtain a warrant for movable luggage or other closed containers, as specified
in United States v. Chadwick, 433 U.S. 1 (1977). See also United States v. Ross, 456 U.S.
798 (1982).

11. 541 U.S. 615 (2004).

12. 543 U.S. 405 (2005).

13. See California v. Carney, 471 U.S. 386, 393-94 (1985).

14. See Wyoming v. Houghton, 526 U.S. 295 (1999).
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illegal activities," and further held that the police can seize an automobile
without a warrant as being subject to civil forfeiture if they have probable
cause to believe the vehicle has been used previously for the transporta-
tion of drugs.'®

It took only eleven years for the Supreme Court to vacate the prec-
edent it established in 1995 in Wilson v. Arkansas'” that required the
police to knock loudly on a door, announce their presence, and then wait
for a reasonable period of time before breaking into a private residence.
In 2006 in another drug case with similar facts, the Supreme Court in
Hudson v. Michigan'® held that the violation by police of this rule would
not exclude the evidence they found when they entered Hudson’s private
residence. And in 2011, the Supreme Court simply changed the search
and seizure law by allowing that police who thought they smelled mari-
juana and knocked loudly on the front door could simply break down the
door if no one answered and they thought they heard people “scurrying”
around trying to hide drugs."” In her dissent, Justice Ruth Bader Ginsburg
pointed out that this ruling “arms the police with a way routinely to dis-
honor the 4th Amendment’s warrant requirement in drug cases. In lieu of
presenting their evidence to a neutral magistrate, police officers may now
knock, listen, then break the door down, nevermind that they had ample
time to obtain a warrant.”?® And she was right.

In 1983 the Court made a major effort to help the police get illegal
drugs off the streets and put and keep drug dealers in prison when it decid-
ed the case of United States v. Leon.?' That ruling stated that even if a mag-
istrate made a mistake and issued a search warrant without probable cause,
if the police relied on the warrant in good faith, the evidence could still be
admitted at trial. The rationale for this ruling was that the exclusionary
rule (the principle that evidence seized by police in violation of the Fourth
Amendment may not be used against a defendant at trial) was intended
to deter police misconduct rather than to punish the errors of judges and
magistrates. What the Court did not take into account, however, was that
trial judges and magistrates, at least subconsciously, also want to get these
drugs off the streets. So if no appellate court is “grading their papers,” ju-
dicial officers are more likely to sign search and arrest warrants even when
the requisite probable cause is missing. As much as individual appellate

15. See Whren v. United States, 517 U.S. 806 (1996).

16. See Florida v. White, 526 U.S. 559 (1999).

17. 514 U.S. 927 (1995).

18. 547 U.S. 586 (2006).

19. Kentucky v. King, 563 U.S. ___(2011); see also David G. Savage, “Police Search Power
Boosted,” Los Angeles Times, May 17,2011: AA1, 2.

20. “Kicking in the Constitution,” Los Angeles Times, May 23,2011: A12.

21.468 U.S. 897 (1983).
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review itself, it was the institutional safeguard of the exclusionary rule that
protected society from the mistakes and excesses of law enforcement.

In many cases, the doctrines protecting individual rights have not
themselves been changed, but the interpretation of them has. For example,
in 1984 in Oliver v. United States,”” the Supreme Court decided that
police who walked around a locked gate and a No Trespassing sign onto
the defendant’s farm and down the road, where they found a field of
marijuana about a mile from his house, were not in an area in which the
defendant had a reasonable expectation of privacy. This was considered
to be an open field that was accessible to the public and open to view.
However, the Court said, if the police had gone inside the curtilage, which
was defined as the land immediately surrounding and associated with the
home, the search would have been impermissible.

Then just two years later, the Court heard and decided California v.
Ciraolo,”
was growing marijuana in the backyard of his suburban house, which was
completely enclosed by a six-foot outer fence and a ten-foot inner fence.
The police secured a private airplane, flew over the defendant’s house at
1,000 feet, and took pictures of marijuana growing in a 15-by-25-foot
plot in the backyard. The Court found the plot to be within the curtilage
but found that the police had a right to fly over the house and therefore
approved of the search. Then in only another three years the Court did
away with the standard altogether by allowing a sheriff in a helicopter
expressly flown to the site for that purpose to look inside a motor home
through two missing panels in a roof from a height of only 400 feet.?*

On December 1, 1998, the Court in Minnesota v. Carter further
reduced the protections of the Constitution and overturned the Minnesota
Supreme Court by holding that the Fourth Amendment does not protect a
houseguest, even though he did not stay overnight. The visitor, who was
involved in packaging cocaine in an apartment, was held to be involved in
a commercial transaction and therefore could not have had a reasonable
expectation of privacy. Justice Ruth Bader Ginsburg sounded the alarm in
dissent, saying that the Court’s decision

in which the police received an anonymous tip that someone

undermines not only the security of short-term guests, but also the

security of the home resident herself. . . . As I see it, people are
not genuinely ‘secure in their . . . houses’ . . . against unreasonable
searches and seizures . . . if their invitations to others increase the risk

of unwarranted governmental peering and prying into their dwelling

22.466 U.S. 170 (1984).
23.476 U.S. 207 (1986).
24. See Florida v. Riley, 488 U.S. 445 (1989).
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places. . .. When a homeowner . . . personally invites a guest into her
home . . . that guest should share his host’s shelter against unreason-
able searches and seizures.”

One of the clearest cases of the Supreme Court’s losing its moral
compass and sense of direction as to the principles on which this coun-
try was founded as a “land under the law” has to be the infamous case
involving Dr. Humberto Alvarez-Machain. This Mexican gynecologist
was suspected of prolonging the life of Drug Enforcement Administration
Agent Enrique Camarena expressly so that Camarena’s kidnappers could
continue to torture and question him. U.S. government agents first tried to
extradite Alvarez-Machain so that he could be tried in this country. When
that failed, they simply paid some mercenaries $20,000 to kidnap him
and, along with the help of DEA agents, bring him to Texas to stand trial.
Chief Justice William Rehnquist, writing for the majority, found that this
kidnapping violated no express treaty language, declined to exercise the
Court’s inherent supervisory powers to deter such conduct in the future,
and ordered him held.

Joined in dissent by Justices Harry A. Blackmun and Sandra Day
O’Connor, Justice John Paul Stevens showed genuine concern about this
decision, writing, “I suspect that most courts throughout the civilized
world . . . will be deeply disturbed by the ‘monstrous’ decision the Court
announces today. For every nation that has an interest in preserving the
Rule of Law is affected, directly or indirectly, by a decision of this charac-
ter. As Thomas Paine warned, an ‘avidity to punish is always dangerous to
liberty” because it leads a nation ‘to stretch, to misinterpret and to misap-
ply even the best of laws.” To counter that tendency, he reminds us: ‘He
that would make his own liberty secure must guard even his enemy from
oppression; for if he violates this duty, he establishes a precedent that will
reach to himself.””2¢

The end of the story is that Alvarez-Machain was eventually acquitted
at trial and allowed to bring a lawsuit against both the U.S. government
and the law enforcement officers involved under the doctrine that “pretrial
detainees have a clearly established right to be free from punishment.”?’
And in another footnote to the case, [ was in a debate over drug policy at
Chapman University in 2010 when Mr. Hector Berrellez, one of the DEA

25.525U.S. 83 (1998).

26. United States v. Alvarez-Machain, 504 U.S. 655 (1992). See also Bob Cohn and Tim
Padgett, “Nabbed in the Name of the Law,” Newsweek, June 29, 1992:68; Ruth Marcus,
“Kidnapping Outside U.S. Is Upheld: Supreme Court Rules Government Can Seize
Foreigners for Trial,” Washington Post, June 16, 1992: A1.

27. Henry Weinstein, “Suit over Camarena Case Gains,” Los Angeles Times, September
25,1996, Orange County ed.: A3.
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agents who had abducted Alvarez-Machain from Mexico and brought
him to the United States, explained that he, as a sworn federal peace offi-
cer, had no qualms in engaging in such conduct, saying, “If they pay me
the money I would kidnap him and bring him back here.” Of course, this
is exactly the type of justification used by most common criminals.

In our society, it is left to the courts to curb the excesses of legislative
and executive acts. Without court sanctions, there is no deterrence to such
actions as the kidnapping of Alvarez-Machain. And so the same thing hap-
pened again. In 1994 Juan Matta-Ballesteros was forcibly abducted from
his home in Honduras by Honduran special troops, aided by four U.S.
marshals, and brought to this country for trial. But first, he said, he was
hooded, beaten, burned, and tortured with a stun gun that was applied to
various parts of his body, including his feet and genitals. He denied being
involved in Agent Camarena’s torture and killing but did acknowledge
having some information about it. Eventually, Matta-Ballesteros was con-
victed of numerous narcotic violations, and his kidnapping and conviction
were upheld on appeal by the Ninth Circuit Court of Appeals, following
the Alvarez-Machain precedent.?s

Why our courts and our people fail to condemn agents of our own
government who kidnap foreign nationals can only be explained by the
frustration we all feel about the lack of progress in our nation’s War on
Drugs. The killing of DEA Agent Camarena was horrendous, and he must
have suffered horribly before he finally died. But how would we respond
as a court system and as a country if agents of a foreign nation decided
that, for example, the directors of one of our large tobacco corporations
should be tried in their country for manslaughter or worse as a result of
the cancer deaths from our exported cigarettes? And what would be our
response if they kidnapped the tobacco company executives and took
them to their country for trial? I submit that we would be so outraged
that we would seriously consider military action against the offending
country. And yet our War on Drugs has made our country and its institu-
tions so desperate that our judgment and our reason have been seriously
clouded.

The problem is that every law-abiding person wants to be rid of this
all-pervasive drug problem, and the defendants are frequently not sympa-
thetic individuals. Nevertheless, our Founding Fathers recognized that we
must have a Bill of Rights to protect us from the excesses of government.
It was John Adams who said that a major force behind the American
Revolution was the British use of carte blanche search warrants on the

28. United States v. Matta-Ballesteros, 71 F.3d 754 (9th Cir. 1995).
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colonists in an effort to collect taxes on illegally imported goods.?” This is
strikingly similar to what is happening today.

The erosions of our civil liberties are by no means confined to situa-
tions involving search and seizure. For example, in Dept. of Housing &
Urban Development v. Rucker® it was decided that federal law gives pub-
lic housing officials the authority to evict tenants from their federally sub-
sidized housing if a member of their household, or even one of their guests,
is involved in drug-related activities—whether or not the tenants knew or
even reasonably should have known that this activity was going on.

Furthermore, in September 2009 a border patrol agent was fired from
his job patrolling the Mexican border near El Paso, Texas, simply for hav-
ing expressed his honest view, in a private conversation, that the “legaliza-
tion of drugs would end the drug war and related violence in Mexico” and
that “the drug problems in America were due to American demand for
drugs supplied by Mexico.” His letter of termination stated that his com-
ments were “contrary to the core characteristics of Border Patrol Agents,
which are patriotism, dedication, and esprit de corps.”!

Similarly, the suspension of a high school student who had displayed a
banner reading “Bong Hits 4 Jesus” (whatever that means) at an Olympic
Torch Relay in Juneau, Alaska, was affirmed by the U.S. Supreme Court.?
What was the justification for this abridgment of the student’s rights of
free speech? The Court agreed with the school district that this “pro-drug
message” was inconsistent with the school’s educational mission to dis-
courage drug use. The facts that the student was not on school property
and had not even yet gone to school that morning before he displayed the
banner and that they were overturning decades of precedent’ were not
considered to be sufficient counterweights to the Supreme Court’s views
of drug message chastity.

And this approach continues. In January 2011 the Supreme Court
held that even nongovernment employees working on contracts for the
federal government would be required to answer questions about drug
use and other personal matters or lose their jobs. This case extended the

29. See Jeremy M. Miller, “Nation’s War on Drugs Is Clearly Unconstitutional,” Los
Angeles Daily Journal, November 17, 1992: 7; and Daniel J. Larkosh, “The Shrinking
Scope of Individual Privacy: Drug Cases Make Bad Law,” Suffolk University Law Review
24, no. 4 (Winter 1990): 1009-42.

30. 535 U.S. 125 (2002).

31. Lucia Graves, “Border Patrol Agent Fired for Views on Drug Legalization Files Suit,”
January 26, 2011, http://www.huffingtonpost.com/2011/01/26/border-patrol-fired-drug-
legalization_n_813999.html.

32. Morse v. Frederick, 551 U.S. 393 (2007).

33. See Tinker v. Des Moines Independent Community School District, 393 U.S. 503
(1969).
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rule that previously forced only civil service job applicants to answer such
questions, saying that being forced to answer questions of drug use and
other personal matters does not constitute a violation of privacy rights,
and that the government should have a “wide latitude” in its dealings with
employees.**

Another drug-related case that should concern us all is Gonzalez v.
Angel Raich,” in which the Supreme Court held that Congress could,
under the Commerce Clause of the U.S. Constitution, criminalize the pro-
duction and personal use of home-grown marijuana, even within states
that approve its use for medical purposes. As a basis for this finding, the
Supreme Court said that if Ms. Raich had not grown and used her home-
grown marijuana, she could very well have procured and used marijuana
that had traveled in interstate commerce. Using this logic, Congress could
regulate the rocks in your back yard! Justice Sandra Day O’Connor in
her dissent said that she could not rationalize this decision with what she
reads in the Constitution, reminding us that “we should do well to recall
how James Madison, the father of the Constitution, described our system
of joint sovereignty to the people of New York: “The powers delegated by
the proposed Constitution to the federal government are few and defined.
Those which are to remain in the state governments are numerous and
indefinite.””

People should be concerned about the loss of their constitutional safe-
guards. It is not possible to have one Constitution for the good guys and
another for the bad guys. It is said only half in jest that a conservative is
a liberal who just got mugged, and a liberal is a conservative who just got
indicted.

These things can happen to any of us. We too can be the recipients of
an inappropriate stop by the police, or a search of our home based on an
anonymous tip. We too can be detained on the highway or at an airport
because a police officer suspects we may be carrying drugs or because of a
whim. And we too can have the federal government decide, for whatever
good community purpose, such as being antidrug, anticommunist, anti-
Muslim, or whatever happens to be currently in vogue, to prohibit or even
punish our speech. It is so easy to lose our Bill of Rights protections and
so very difficult to get them back. So we truly need Paul Revere to spread
the alarm.

At one of my talks about our nation’s failed drug policy at an exclu-
sive country club, a man in his forties stood up and said, “I hate the War

34. NASA v. Nelson, 562 U.S. ___ (2011); Scott Gold and David G. Savage, “High Court
Backs Checks at JPL,” Los Angeles Times, January 20, 2011: A1, 7.
35. 545 U.S. 1 (2005).
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on Drugs!” He happened to be a successful land developer and often had
occasion to travel by air on the spur of the moment, without luggage, and
he tended to pay for his ticket in cash. He therefore had been stopped
and strip-searched on several occasions, because he fit the standard profile
of a drug courier.

No wonder he hates the War on Drugs—and so should we all. Former
baseball player and Hall of Fame member Joe Morgan, who is black,
also fit the drug courier profile for the same reason as the land developer,
and with the same results. On one occasion Morgan was arrested at Los
Angeles International Airport, thrown to the floor, and handcuffed. The
officers who did this to him had received a tip that a known drug dealer
who was black would be at the airport accompanied by another black
male. When Morgan appeared to look directly at the officers and turn
abruptly around, they jumped to the conclusion that he was their man.
Morgan brought a civil action against the officers and the police depart-
ment and was awarded compensatory and punitive damages—money that
was, of course, paid by the taxpayers.*

As a result of what they have seen on the bench, many judges around
the country have voiced their concern that our country’s drug policy must
be changed. The comments of only a small number of those judges are
included in these pages, but they are representative of a much wider sample.

What have these judges seen? They have seen people like Fidel Salem,
age twenty-one, and Mohammad Khalid, age eighteen, who were arrested
on cocaine charges and forced to spend two days in jail before police con-
firmed that the white powder they were arrested with was yogurt.’” They
have seen people like Purdue University freshman Jarrod Allan Eskew,
who shot and killed Jay Severson, the student dormitory counselor who
had discovered cocaine in Eskew’s possession the day before, and then
killed himself.*®

And then these judges have seen cases like the one involving the death
of Donald Scott. Scott was shot and killed by Los Angeles sheriff’s depu-
ties in the early morning of October 2, 1992, when government agents
attempted to serve a search warrant on him at his Trail’s End Ranch in the
Santa Monica Mountains region of Malibu. Scott, a reclusive millionaire,
had first come under suspicion when an informant told the Los Angeles
authorities that Scott had been seen paying for small purchases with
hundred-dollar bills and flashing a very large bundle of currency. Another
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informant reported that he was growing 3,000 to 4,000 marijuana plants
on his 200-acre ranch.*

To pursue the case, a DEA agent got an airplane and flew over Scott’s
ranch at an elevation of 1,000 feet. He reported in a sworn declaration
that he spotted about fifty marijuana plants growing around some large
trees near a house on the property. Even though a U.S. Border Patrol team
had entered the ranch a few days before and had not found any mari-
juana, and even though a pilot from the California National Guard had
photographed the ranch from the air without confirming any marijuana,
the Los Angeles authorities sought the warrant based on the DEA pilot’s
“observations.”

The Los Angeles deputies obtained a search warrant from a Ventura
County judge because, although the entrance to the ranch was in Los
Angeles County, the buildings were in Ventura County. A brigade of
twenty-seven government agents from the Los Angeles sheriff’s office,
LAPD, DEA, National Park Service, and the California National Guard
served the warrant. Accounts of the incident differ, but by one account,
when Donald Scott was abruptly awakened that morning by the yelling
and entry into his home of these officers and the screams of his wife, he
grabbed a handgun from his nightstand and pointed it toward the officers,
whereupon he was shot dead in his own bedroom. A complete search
revealed no marijuana whatsoever to be on the property.

Ventura County District Attorney Michael Bradbury conducted a six-
month investigation into Mr. Scott’s death. After interviewing forty-nine
witnesses, Bradbury issued a report in which he concluded that the raid
conducted by these twenty-seven government agents was motivated, at
least in part, by a desire to seize and forfeit Scott’s $5 million ranch. The
report also concluded that the declaration on which the search warrant
was based contained “misstatements” and serious omissions that invali-
dated the warrant, that the Border Patrol agents committed civil trespass
by entering the ranch without authority a few days before the raid, and
that “probably” the Los Angeles authorities did not notify the Ventura
authorities about the raid so that they would not have to share the forfei-
ture with Ventura County.*’ Los Angeles County taxpayers were forced
to pay $4 million to the Scott family for the county’s part in this tragedy,
and the federal taxpayers were forced to pay an additional $1 million.*!
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The mistakes that resulted in the death of Donald Scott were by
no means unique. In San Diego, agents of the DEA and the Customs
Department used a battering ram and concussion grenades to break into
the home of Donald Carlson, an assistant vice president of a computer
company. The agents were acting on the tip of a paid informant who
told them that the house was vacant but that the garage was being used
to store large quantities of cocaine. Carlson, who was later found by
the U.S. Attorney in San Diego to be “wholly innocent,” was shot and
seriously injured by the agents after they broke in. No drugs were found
at this location, nor at another equally innocent location the same infor-
mant had fingered. Carlson, who lost one-quarter of his lung capacity
to the federal bullets, was paid $2.75 million of our tax dollars for this
tragic mistake.*

It is critically important to keep in mind that the general fault for these
terrible situations is not with law enforcement. Many of these raids take
place as planned, and many “bad guys” are arrested and large amounts of
drugs are appropriately seized. But too often things go wrong, and once
again the fault lies with our underlying drug policy. This is a dangerous
business, and to be involved one must deal with shady and dangerous
people. It is inevitable that mistakes and deceptions will occur and that
tragedies will happen. This was the case on May 1, 1998, when New York
narcotics police officers mistakenly raided the Brooklyn apartment of a
family of four. After throwing a concussion grenade into the apartment
and keeping the family, including a mentally retarded girl whom they
pulled from the shower, handcuffed for more than an hour, the officers
found no drugs or contraband at all. The police had raided the wrong
house.** On another occasion, an undercover police officer in New York
shot and killed an unarmed black security guard in a drug buy-and-bust
operation that went very wrong. The dead man was later discovered not
to have any drugs on him at all. Hundreds of people rioted and smashed
store windows on the day of his funeral, complaining that he was the third
innocent black man to be killed by police within thirteen months.**

In the summer of 1998, police in Houston acted on the uncorrobo-
rated statement of an arrestee who was already on probation for a previ-
ous drug offense, and went to the apartment of Pedro Oregon Navarro,
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whom they suspected of being a drug dealer. When Oregon’s brother-
in-law answered the door, the police rushed in. Oregon, who was asleep,
was awakened by the commotion and grabbed a handgun that he kept
in the bedroom. The police shot him twelve times and killed him. It was
subsequently learned that the informant’s statements were self-serving lies
and that Oregon had nothing whatsoever to do with drug dealing.*

A similar tragedy occurred in El Monte, California, when police with
a search warrant shot their way through the back and front doors of the
home of a sixty-five-year-old man they knew to be a neighbor of a drug
dealer and shot him in the back, killing him, in full view of his wife while
they were both still in their bedroom. The raid took place in the middle
of the night and the family had been asleep when the police shot their
way into the house. The police request for the warrant was based on
the known drug dealer having been found to have some telephone bills,
motor vehicle records, and other mail bearing the neighbor’s address. So
the police wanted to find evidence in the neighbor’s home to use against
the dealer. But they had no information at all that the man they killed had
been involved in drug dealing.** You have probably seen many similar
tragic stories in your local newspapers.

Even when police do have evidence of illicit drug involvement, one
must wonder if consequences such as these can ever justify their actions.
In Bangor, Maine, six masked police officers on a special response team,
brandishing guns and dressed in riot gear that made them look like
“giant gray and black Ninja Turtles,” forced their way into a residence
to conduct a search for marijuana at about 10:30 at night. The officers
found marijuana paraphernalia and $500 in cash. Along the way, they
traumatized five young children ranging in age from three to ten years.
Nine-year-old Danielle Mason, who had participated in a police-taught
DARE program, was quoted as saying, “I can’t trust them anymore.” Her
six-year-old brother Carlie said, “Big guys pointed guns at us and told us
to shut up.” Their mother acknowledged smoking marijuana but said,
“We don’t smoke in front of the kids,” and said that the cash was taken
from her bureau drawer where it was being saved for her family’s planned
move to Ohio.*’

Remember the picture on the front page of every paper in the country
of the Immigration and Naturalization Service agent pointing an auto-
matic weapon at the head of the man holding little Elian Gonzalez, during
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the raid on the household in Miami to seize Elidn and return him to the
custody of his Cuban father? Remember the look of terror on Elidn’s face
and the near-universal consensus on how traumatic this experience must
have been for the child? The very same trauma is being inflicted many
times each year on hundreds of small children throughout the United
States, children who are exposed to paramilitary police tactics in their
homes because someone living there is suspected, rightly or wrongly, of
some form of drug offense. The trauma caused to these young children is
yet another cost of our policy of Drug Prohibition.

Our society experiences more than enough tragedies involving trained
police officers fighting the War on Drugs. But in ever more desperate
attempts to make an unworkable policy work, some people are seriously
suggesting the domestic use of American military forces inside our coun-
try in the drug war effort. Unfortunately, this is already happening. On
May 20, 1997, eighteen-year-old Esequiel Hernandez, Jr., was tending his
family’s goats near his home in Redford, Texas, along the U.S.-Mexican
border, when a heavily camouflaged marine corps patrol fatally shot him.
Hernandez frequently carried an antique rifle to target shoot and to pro-
tect his goats from coyotes and snakes, and the marines later stated that he
had fired two shots in their direction before he was killed while preparing
to fire a third.*®

We must be clear, again, that the inherent problem is not with the mili-
tary, but with the system. This country was founded, in part, on the prin-
ciple of keeping our military forces out of our domestic affairs, and this is
a fundamentally important issue on a philosophical level. But even beyond
its philosophical importance—even if we were to reverse ourselves on
this crucial point—it is simply not feasible to train adequately our armed
forces in the complicated issues of search and seizure, probable cause for
arrest, and the complexities of the criminal law. In the case of Esequiel
Hernandez, a military board of inquiry exonerated the marine patrol, but
Congress subsequently issued several reports that were highly critical of
the training received by the patrol, as well as of the chain of command.
And a little more than a year after the killing, the federal taxpayers paid
the goatherd’s family $1.9 million as a “humanitarian gesture” to settle
the wrongful death case.®
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In many ways our criminal justice system has been crippled and
discredited by its large-scale use of snitches and paid informants in its
attempts to win the War on Drugs. The Honorable Stephen Trott, U.S.
Ninth Circuit judge and former head of the Justice Department’s Criminal
Division during the Reagan administration, has warned that, given long
mandatory sentences, many informants will do anything to stay out of jail,
including “lying, committing perjury, manufacturing evidence, soliciting
others to corroborate their lies with more lies, and double-crossing any-
one with whom they come into contact, including—and especially—the
prosecutor.”® And this problem is growing. Federal law enforcement
agencies paid $97 million of our tax dollars to informants in 1993,
almost four times what they spent in 1985. Often, according to Michael
Levine, who served as an agent in the DEA and U.S. Customs Service for
twenty-five years, federal agents have allowed “about 15,000 wild, out-
of-control informants” to take control of investigations, and according to
U.S. District Judge Marvin H. Shoob of Atlanta, the informants are often
worse criminals than the defendants on trial.’!

Juries have also spoken out about the practice of using informants
in drug cases. In a case in Florida in which the defendants were charged
with leading a $2 billion cocaine smuggling and distribution operation
and smuggling seventy-five tons of cocaine into the United States between
1978 and 1991, the jury found the defendants not guilty. The jury foreman
stated after the trial that one of the key factors in the decision to acquit
was the suspicion that the twenty-seven informants, who had previously
worked for the defendants and were called to testify by the prosecution,
were lying in order to strike deals with the government.’> That was not the
end of the story, however, because the jury foreman himself was later con-
victed and sentenced to seventeen years in prison for accepting $500,000
in bribes for his vote in acquitting the defendants. Of course, eleven other
jurors, against whom there were no allegations of bribery, also voted to
acquit these defendants.’® But the case simply underscores that with all of
the big money involved in drug cases there is a huge potential for bribery,
corruption, and injustice of many kinds.
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Probably the most notorious drug case involving paid informants
was the prosecution of Manuel Antonio Noriega, the former “Maximum
Leader” of Panama. Because Noriega was allowing large quantities of
drugs to be shipped through his country, we actually declared war on
Panama and invaded it with 24,000 troops in December 1989, causing the
loss of hundreds of our troops and thousands of Panamanians. In a trial
that took seven months and cost taxpayers $164 million, prosecutors did
obtain a conviction, but only after making deals with more than twelve
felony drug traffickers. One of them was Carlos Lehder, the cofounder
of the Medellin cartel in Colombia who had already been convicted and
sentenced to life plus 135 years in prison.’* In exchange for his testimony
that his cartel paid Noriega millions of dollars to permit their drug-filled
airplanes to stop and refuel in Panama on their way to the United States,
Lehder was moved to the federal witness-protection program, and his
family was also moved to the safety of the United States. Another man,
named Max Mermelstein, who faced a ninety-year sentence for transport-
ing large quantities of drugs, was released from custody after two years
and twenty-one days and was paid $700,000 in reward money in exchange
for his testimony. Luis del Cid faced seventy years in prison, but govern-
ment prosecutors agreed that he would receive a maximum sentence of
ten years, that they would release $94,000 in pension funds to him, and
that he would not be deported. And a pilot named Floyd Carlton, who
was charged with flying 880 pounds of cocaine into our country, was
given a suspended sentence and was freed on three years’ probation.’’
In a footnote to the story, in March 1999 the federal sentencing judge
reduced Noriega’s sentence by ten years, which made him eligible for
parole in 2002. The reason given by the judge for this reduction was the
“disparity between the defendant’s sentence and the sentences served by
his co-conspirators.”*® So under our current system, even the heavies often
come out ahead eventually.

As another graphic example, in United States v. Cuellar, in which the
government paid an informant a $580,000 fee (consisting of a percent-
age of laundered drug money recovered and a $400,000 bonus paid after
his testimony), the payment was found not to have been a bribe or an
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“improper inducement for perjury or fabricated evidence.”*” Thus given
the promise of substantially reduced sentences and of hundreds of thou-
sands of taxpayer dollars paid as a fee for testimony and other services,
informing has become a growth industry. Of course the price paid for this
weapon in the War on Drugs is not only millions of our tax dollars but
also frequently the integrity of our criminal justice system itself.

Owing to this situation, on July 1, 1998, the Tenth Circuit U.S. Court
of Appeals found the practice of “paying” informants with reduced sen-
tences in criminal cases in exchange for their cooperation and testimony in
drug-money-laundering cases constituted a violation of federal laws pro-
hibiting the bribery of witnesses—and it ordered the practice stopped.>®
But given the long history of this practice in virtually all criminal courts in
the nation and the uproar that followed, the full court vacated this ruling
just nine days later. Congress also joined the fray, and within days passed
several amendments to the federal bribery law that allowed prosecutors to
offer leniency in exchange for testimony. This proved to be unnecessary,
however, because six months after issuing the initial ruling, the Tenth
Circuit held in a nine-to-three vote that federal prosecutors were exempt
from the federal bribery statute and thus were free to continue to offer
leniency in exchange for testimony.®

Law enforcement agencies are not to blame for this sad state of affairs.
The individuals who staff and oversee these agencies are saddled with the
impossible task of making a hopeless system work, and they feel legitimate
frustration that they cannot accomplish that task. In their attempts to suc-
ceed, they try ever-more creative and desperate ways of making a round
peg fit into a square hole. And they deal with low-life snitches, which
almost everyone in law enforcement finds quite distasteful.

But abuses of the system, and there are many, almost always begin
incrementally. They start out slowly and progress over time. In Chicago
in 1993, for example, six drug-based gang convictions were reversed and
new trials ordered because the federal prosecutor was alleged to have
“paid” informants for their testimony by allowing them to have heroin
and cocaine in prison and to have sex with their wives and girlfriends,
sometimes in the privacy of government offices.®® These “payments” were
preceded by simpler and less egregious attempts to keep their witnesses
happy, but gradually and inexorably the favors snowballed until finally
resulting in this unacceptable situation.
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An even worse instance of the same kind of corruption involved the
trial of a man accused and later convicted of the killing of a police officer.
In this case, in which an informant later produced photographs of himself
and his wife having sex in the San Diego District Attorney’s office, the
trial judge criticized the prosecutors for allowing the informant to have
sex with “any woman he could convince to join him during his incarcera-
tion.” For obvious reasons, none of these “payments” were disclosed to
the defense, the court, or the jury during the trial.®* When the facts came
to light at the superior court level, all of the convictions were reversed—
and so, at great effort and expense to everyone, the defendants had to be
retried.®?

There is also, of course, a major concern about wide-scale corruption
from within the system, some of which we have already seen. This often
takes the form of fabricated testimony by police officers about arrests of
drug offenders. During the 1990s alone, many police departments, includ-
ing those in Los Angeles, Boston, New Orleans, San Francisco, Denver,
and New York, were involved in scandals in which police personnel were
found to have committed perjury about how they obtained evidence in
drug cases. Joseph D. McNamara, the former chief of police of both San
Jose, California, and Kansas City, Missouri, expressed his concern about
this kind of corruption in a 1996 editorial “Has the Drug War Created an
Officer Liars’ Club?”

As someone who spent 35 years wearing a police uniform, I’ve come
to believe that hundreds of thousands of law-enforcement officers
commit felony perjury every year testifying about drug arrests.

These are not cops who take bribes or commit other crimes. Other
than routinely lying, they are law-abiding and dedicated. They don’t
feel lying under oath is wrong because politicians tell them they are
engaged in a “holy war” fighting evil. Then, too, the “enemy” these
mostly white cops are testifying against are poor blacks and Latinos. . . .

[Every year], hundreds of thousands of police officers swear under
oath that the drugs were in plain view or that the defendant gave con-
sent to a search. This may happen occasionally but it defies belief that
so many drug users are careless enough to leave illegal drugs where
the police can see them or so dumb as to give cops consent to search
them when they possess drugs.®?
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Whether abusive or not, governmental wiretapping of our telephones
has also increased significantly predominantly because of the War on
Drugs. For example, the number of federal wiretaps grew from 106 in
1981 to 554 in 1994, the vast majority being for suspected drug crimes. As
of that time, federal judges had not refused a wiretap for six years. Even
s0, only 17 percent of all the intercepted conversations produced incrimi-
nating evidence; cost to the taxpayers averaged $66,783 per wiretap.®*
And this governmental intrusion and use of tax dollars has continued to
grow. The FBI reported that in 1997, 1,080 telephone lines were tapped
on one busy day in Los Angeles County alone. The number of wiretaps
for the busiest day in San Diego County was 263, for Orange County
116. So government wiretapping is clearly becoming a widespread activity
and, with a $500 million annual expenditure authorized by Congress, an
expensive one.®

Other intrusions into private lives that have resulted directly from the
War on Drugs include the current prohibition on participating in any kind
of financial transaction involving more than $10,000 in cash, whether or
not drug related. To do so is now a violation of our federal “structuring”
laws, which are trying to control and detect drug-money laundering.®®
On October 27, 1998, the Federal Deposit Insurance Corporation (FDIC)
proposed regulations called “Know Your Customer” that would have
greatly expanded intrusions into private financial transactions. These
regulations would have required insured banks to develop and maintain
programs to monitor and report on their customers and were “designed
to reduce the likelihood that insured nonmember banks will become
unwitting participants in illicit activities.”®” Had they been put into effect,
it would have been a logical extension of the federal structuring laws.
Fortunately, the proposed regulations were withdrawn after the FDIC
received a large number of complaints about intrusions into financial pri-
vacy and the danger of turning bank tellers into police officers.®®

The drug wars have spawned other kinds of intrusions into our priva-
cy as well. Many citizens who live in mountainous areas must now put up
with the noise and annoyance of police helicopters flying at low altitudes
over their homes while searching for marijuana fields. As one resident
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put it, “It’s noisy, it’s scary, there’s dust flying—it’s ridiculous and very
frustrating.” Others say that the low-flying helicopters routinely kill birds,
stampede farm animals, violate environmental laws, and terrify innocent
homeowners.® (Of course, the people in the Mexican drug cartels say that
they actually like these flights because they act as a price support for their
products by taking their competitors out of business.) These intrusions
may not rival the ones in which a person’s house is mistakenly raided by
police, but tell that to the affected residents and their children.

In other cases, people are unaware that they are being observed by the
police in their homes at all. When police in Wisconsin use heat-sensing
devices on helicopters to detect the heat from grow lights, which are com-
monly used to grow marijuana in residential basements, this is a signifi-
cant intrusion into citizens’ private lives caused by the War on Drugs.”

Fortunately, many patriotic Americans are deeply concerned about
the increasing intrusion of governmental agencies into our personal lives.
Some of the more outspoken of these adhere to a libertarian philosophy,
which holds that their choice, as adults, about what to put into their bod-
ies is simply not the business of government. Governmental involvement
is appropriate only when the conduct of one person harms or threatens
to harm someone else. Many judges and appellate justices have pub-
lished opinions and dissents based on this right of personal autonomy,
or individual privacy. Such an opinion was written by Justice Steven H.
Levinson of the Hawaii Supreme Court. In his dissent in State v. Mallan™
he argued extensively, citing the U.S. Supreme Court case of Griswold v.
Connecticut’* and numerous other cases, that these fundamental rights
of citizens should be afforded the highest consideration under the law.
People should be free from prosecution, he argued, for choosing to put
even such things as mind-altering drugs into their bodies, as long as no
other person is harmed by this action.

In such a large and sensitive area as this, emotions are bound to
run high. Steven Loza, an associate professor of ethnomusicology at the
University of California at Los Angeles, for one, felt compelled to write
a letter to the Los Angeles Times, “Why Does Customs Pick on Me?”
Loza is a third-generation Mexican American and a U.S. citizen, but
almost every time he returns from a trip to Latin America or Japan he is
singled out and questioned by U.S. Customs and his luggage is searched.
“All the while I am watching scores of other travelers, especially Asians

69. Lisa M. Krieger, “Pot Spies in the Sky Irk Locals,” San Francisco Examiner, July
6, 1997: A13; Howard Hohn, “Residents Criticize Federal Pot Raids,” Orange County
Register, January 19, 1999: News 4.

70. Associated Press, “Copters Sniff for Drugs,” Sheboygan Press, May 31, 1992.

71. 86 Hawaii 440, 454 (1998).

72. 381 U.S. 479 (1965).
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and whites, pass through Customs without so much as a look their way.”
During one of these searches, an agent told Loza that customs inspectors
are instructed to look more closely at Latinos because they are more likely
than Asians or whites to be bringing in drugs. In the normal course of
his life, Mr. Loza does not trade on his UCLA affiliation, but he uses it
now to get these people “off my back.” His letter to the editor expressed
a view held by many minorities in this country: “When you challenge
these officials, you run the risk of upsetting them and who knows what
they could do to you. Even I have been at the point of fearing they might
plant something on me if I asked too many questions. . . . When people
are singled out because of their ethnic characteristics, we are running into
grave danger.””?

Legitimate fears are also raised by the intrusion of governmental drug
warriors into people’s religious lives. It is common knowledge that many
people arrested for using illicit drugs claim that they are taking them for
religious reasons—or for any other reason that might get them off the
hook. But sometimes these claims are legitimate, as in the case of Robert
Lawrence Boyll, a non—Native American member of the Native American
Church. On May 10, 1990, he was indicted by a federal grand jury for
unlawfully importing peyote through the U.S. mail and for possessing pey-
ote with the intent to distribute it. Mr. Boyll had gone to Mexico to obtain
peyote for himself and members of his congregation. In September 1991
Chief Judge Juan Burciaga, of the U.S. District Court for New Mexico,
granted Boyll’s motion to dismiss the indictment. Judge Burciaga’s action
was upheld by a three-judge court on the Tenth Circuit Court of Appeals.
Exhibit A was Dr. Omar Stewart’s book The Peyote Religion (University
of Oklahoma Press, 1987). In his unreported memorandum opinion and
order dismissing the indictment, Judge Burciaga said:

There is a genius to our Constitution. Its genius is that it speaks to the
freedoms of the individual. It is this genius that brings the present mat-
ter before the Court. More specifically, this matter concerns a freedom
that was a natural idea whose genesis was in the Plymouth Charter,
and finds its present form in the First Amendment to the United States
Constitution—the freedom of religion.

war on drugs” has become a wildfire that
threatens to consume those fundamental rights of the individual
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The Government’s

deliberately enshrined in our Constitution. Ironically, as we celebrate
the 200th anniversary of the Bill of Rights, the tattered Fourth
Amendment right to be free from unreasonable searches and seizures
and the now frail Fifth Amendment right against self-incrimination or

73. Steven Loza, “Why Does Customs Pick on Me?” Los Angeles Times, January 16,1999,
Orange County ed.: B9.
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deprivation of liberty without due process have fallen as casualties in
this “war on drugs.” It was naive of this Court to hope that this ero-
sion of constitutional protections would stop at the Fourth and Fifth
Amendments. But today, the “war” targets one of the most deeply
held fundamental rights—the First Amendment right to freely exercise
one’s religion.

To us in the Southwest, this freedom of religion has singular sig-
nificance because it affects diverse cultures. It is as much of us as the
rain on our hair, the wind on the grass, and the sun on our faces. It is
so naturally a part of us that when the joy of this beautiful freedom
sings in our soul, we find it hard to conceive that it could ever be
imperiled. Yet today . . . the free spirit of the individual once again is
threatened by the arrogance of Government.

The issue presented is the recurring conflict between the Native
American Church members’ right to freely exercise their religion
through the ceremonial use of peyote and the Government’s efforts
to eradicate illegal drugs. To the Government, peyote is a dangerous
hallucinogen. To Robert Boyll, peyote is both a sacrament and a deity
essential to his religion. But this matter concerns competing interests
far greater than those relating to this small, spineless cactus having psy-
chedelic properties. It draws forth a troublesome constitutional con-
flict which arises from fundamentally different perspectives of peyote.

In its “war” to free our society of the devastating effects of drugs,
the Government slights its duty to observe the fundamental freedom
of individuals to practice the religion of their choice, regardless of
race. Simply put, the Court is faced with the quintessential constitu-
tional conflict between an inalienable right upon which this country
was founded and the response by the Government to the swelling
political passions of the day. In this fray, the Court is compelled to
halt this menacing attack on our constitutional freedoms.

Apart from religious significance, there is a large body of evidence
that many currently illicit drugs have widespread medicinal and cultural
value. For centuries, cultures ranging from the hunter-gatherers to com-
plex ancient civilizations such as the Incas have used hallucinogens and
other mind-altering plants as a beneficial part of their experience.”* The
major universal and critical difference between those societies and ours,

74. See Marlene Dobkin De Rios, Hallucinogens: Cross-Cultural Perspectives (Bridgeport,
UK: Prism Press, 1990); Michael Winkelman, “Therapeutic Effects of Hallucinogens,”
Anthropology of Consciousness 2, no. 3—4 (October 1991): 15-19; Huston Smith and
Jeremy P. Tarcher, Cleansing the Doors of Perception (New York: Putnam, 2000); and
Charles S. Grob et al., “Human Psychopharmacology of Hoasca, A Plant Hallucinogen
Used in Ritual Context in Brazil,” Journal of Nervous and Mental Disease 184, no. 2
(1996): 86-94.
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however, is that their systems kept the distribution and use of the sub-
stances under the control of their religious leaders or tribal elders, while
under our system the distribution and use is in the hands of drug dealers,
gangs, and children!

On the subject of emotion, but at the opposite end of the spectrum,
on January 24, 1996, when U.S. District Judge Harold Baer, Jr., threw
out thirty-six kilograms of seized drug evidence as well as a confession
in a New York case because they were obtained illegally, there was an
enormous outcry from law enforcement, Capitol Hill, and the White
House.” Then Senate majority leader and Republican presidential candi-
date Robert Dole immediately criticized President Clinton for appointing
“liberal judges who bend the laws to let drug dealers go free” and called
for Judge Baer’s impeachment. Not wanting to be outdone by the uproar,
the Clinton administration, through President Clinton’s press secretary,
Mike McCurry, announced that Clinton regretted his decision to appoint
Baer to the federal bench and called his ruling “obviously a wrongheaded
decision.” On April 1 (fittingly?), and for “undisclosed reasons,” Judge
Baer reversed his decision and actually apologized to the “law-abiding
men and women who make [the subject community]| their home and the
vast majority of the dedicated men and women in blue who patrol the
streets of our great city.”

Before the decision was reversed, however, the threat to the inde-
pendence of the nation’s judiciary was seen as so great that four judges
from the U.S. Court of Appeals for the Second Circuit issued a statement
on March 28 defending the trial judge, saying, “The recent attacks on a
trial judge of our circuit have gone too far. They threaten to weaken the
constitutional structure of this Nation, which has well served our citizens
for more than 200 years. . . . These attacks do a grave disservice to the
principle of an independent judiciary, and, more significantly, mislead the
public as to the role of judges in a constitutional democracy.””®

Regardless of the merits of that particular decision, drug cases by their
very nature almost always have search-and-seizure and other constitution-
al implications, and these often give rise to emotional misunderstandings
and resentments. If we could find a way to reduce the number of these
cases, our country would not be facing such a large threat to its individual
liberties and independent judiciary.

One of the largest and most invasive challenges to our Bill of Rights
protections remains to be discussed, and that is the civil asset-forfeiture

75. See United States v. Bayless, 913 Fed. Supp. 232 (S.D.N.Y. 1996).

76. Don Van Natta, Jr., “Judge Assailed over Drug Case Issues Reversal and an Apology,”
New York Times, April 2, 1996:1; Verbatim, “Judges: Attacks on Baer Go Too Far,” Legal
Times, April 1, 1996:12.



EROSION OF PROTECTIONS OF THE BILL OF RIGHTS « 127

laws. These laws permit governments to bring suits to recover instru-
mentalities, proceeds, and the substituted proceeds of crime. The major
difference between these and other laws is that the action is brought in
rem—that is, against the property itself—and is not considered to be a
punishment of an individual.”” This is, of course, a legal fiction, because
individuals own the property, and its loss certainly feels and works like a
punishment. But under these original forfeiture laws, if there was probable
cause to believe that, for example, illicit drugs were transported in a par-
ticular automobile, airplane, or by other means, or that identifiable money
was received from the sale of illicit drugs, or that drugs were stored at a
particular house, or particular jewelry was purchased with drug money,
any of these assets—the automobile, cash, house, or jewelry—could be
forfeited to the government.

The statutory scheme involving asset forfeiture is unprecedented in
U.S. legal history. Not only can property be forfeited without a criminal
conviction, but it is estimated that about 80 percent of the people whose
property is taken are not even charged with a criminal offense. Further,
these laws require that the people from whom the property is seized have
the burden to prove that it was not used to facilitate the sale of drugs or
purchased with drug money. In other words, the property owners are
presumed to be guilty. Never before in the history of U.S. jurisprudence
has the burden been placed on individual citizens to prove their innocence.
As every schoolchild knows—or should know—it is supposed to be the
other way around. And if that is not bad enough, to reclaim their property
owners must file a petition to the government within a very short time,
along with a 10 percent bond—and the government is not even obliged
to furnish instructions about how this can be done.” If the claimants are
eventually successful in having their property returned, the government is
not required to pay interest on the money impounded and it is not respon-
sible for any damage that might have been done to the property while it
was in the government’s possession.”

Fortunately, in 2000 Congress passed a reform measure that increased
the standard in all cases from probable cause to a preponderance of the
evidence, which is generally the standard used for civil cases. It also
stopped the government from using hearsay testimony and allowed
claimants who were successful in challenging the seizure of their property

77. See United States v. Ursery, 518 U.S. 217 (1996); and Linda Greenhouse, “Justices
Uphold Civil Forfeiture as Anti-Drug Tool,” New York Times, June 25, 1996: A1.

78. See City of West Covina v. Perkins, 525 U.S. 234 (1999).

79. Charles Levendosky, “Forfeiture Reform Would Stop Law Enforcement Piracy,” Los
Angeles Daily Journal, July 22, 1999:6; “End to Forfeiture Abuse,” Los Angeles Daily
Journal, June 29, 1999:6.
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to recover their legal expenses. Nevertheless, since these laws were origi-
nally imposed, the amounts of seizures increased from $27 million in 1985
to $644 million in 1991, to more than $1 billion in 1996, to about $3.1
billion in 2008.%°

From the time that I became a judge in December 1983, I have kept a
hand-printed sign posted on my bench that reads “There can be no peace
in a land without justice.” T kept it there to remind myself that each deci-
sion a judge makes is important to somebody and, therefore, important
to the system of justice as a whole. If justice is not done as much as is
humanly possible, we put our way of life and system of government at
risk. The manner in which asset forfeiture has been implemented is not at
all consistent with our traditional system of justice. In fact, it turns our
system of justice on its head, and if we continue to implement statutory
schemes of this kind, it is only a question of time before we pay an exor-
bitant price for our shortsightedness.

From the standpoint of law enforcement, however, probably no other
procedure simultaneously accomplishes so many objectives as civil asset
forfeiture. Removal of assets interferes with the illegal activity itself,
weakens the people engaging in that activity, deters others by reducing
the profits to be realized, punishes the wrongdoer and denies him the
enjoyment and use of the assets gained from his illegal behavior, satisfies
the claims of possible victims of the crimes, and raises money for law
enforcement agencies.

Nevertheless, and as one would expect, with so much money at stake
a great many abuses of this system have been reported. Since law enforce-
ment agencies profit from the assets seized, they have come to depend on
this cash flow as part of their budgets, which gives them an added incen-
tive to go after potentially forfeitable property (recall the case of Donald
Scott and his 200-acre ranch). As a result, large numbers of automobiles,
pieces of real estate, yachts, businesses, jewelry, and other commodities
have been seized and forfeited from some big-time drug dealers. But since
it is so easy for the government to file a forfeiture case (no conviction is
necessary and no drugs need be found) and since it is difficult for people
to learn how to defend themselves—and expensive once they learn—many
of the forfeitures come from people never intended by Congress to be the
subjects of these actions.®!

And for every big-time drug dealer who loses an estate to the forfeiture
laws, there are many, many more small-time crooks who are routinely
stopped by the police, relieved of $50 or $100 from their wallets, and

80. Rudley Balko, “The Forfeiture Racket,” Reason, February 2010:33, 35.
81. For a detailed discussion of this area, see Andrew Schneider and Mary Pat Flaherty,
Presumed Guilty (Pittsburgh, Pa.: Pittsburgh Press, 1991).
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then released without any charges ever being filed. Since it costs around
$200 in filing fees to seek redress in court and there is a 10 percent bond,
subjects, whether involved in the selling of drugs or not, almost never try
to get the money back.

Historically, more than 80 percent of the federal seizures have never
resulted in any criminal charges being filed against the property owners,
and many owners were never even suspects.> For example, in the town
of Fillmore, California, Pat and Bud Untiedt sold their pet-grooming shop
and took back a second mortgage. The shop was later seized by the gov-
ernment because it said the new owner was using it to sell cocaine. But
even though the government kicked the new owner out, it would not let
the Untiedts back in so they could protect their second mortgage and it
would not keep up the payments on the first mortgage, which caused the
Untiedts to lose their investment.®* Similar cases in which innocent people
are wronged by our government at all levels are widespread.®*

Other victims include people who have had their homes and other
property seized because of the activities of their children or house guests.
In Hamden, Connecticut, Paul and Ruth Derbacher lost their home to
the government because their grandson, whom they had raised from the
age of ten, was found to have some marijuana and cocaine in his room.
A state judge told the Derbachers, who were by then living in an apart-
ment, “You are probably only guilty of being too tolerant of a criminal
grandson.”®> Similar forfeitures were made of three Virginia fraternity
houses, worth about a million dollars, where some form of drug dealing
allegedly took place.®® A mother who was a retired cafeteria worker from
the local school district in Roseville, California, had to fight for three
years to get her home back after her son was convicted for the possession
of methamphetamines with the intent to sell them.%”

Almost everyone agrees that drug dealers should not be able to profit
by their illegal acts and that the profits and even the instruments, such as
the automobiles and airplanes, used to transport the drugs are rightly sub-
jects of forfeiture. But these goods and assets should be able to be forfeited
only after a conviction for selling or the intention to sell an illicit drug.
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Once a jury has convicted, evidence can be submitted to the same jury
about any proceeds or instruments and the jury can decide what forfeiture
is appropriate. In addition to this safeguard, the forfeited assets must not
go to law enforcement agencies. We certainly must fund our law enforce-
ment agencies appropriately, but to allow them a share of the booty is
an open invitation to abuse. Under many of our asset-forfeiture laws, the
first line of defense for a citizen who believes he has suffered an improper
forfeiture is to appeal to the local district attorney. But since the laws fre-
quently allow the same district attorney to keep 13.5 cents of every dollar
forfeited, there is an undeniable incentive for (frequently cash-strapped)
district attorneys to uphold the forfeiture.®®

The stories go on and on, but when the dust settles, the fact remains
that large amounts of cash inevitably corrupt in some fashion. If prohibi-
tion laws actually worked, people might be willing to trade some of their
civil liberties in exchange for results. But we have already given up civil
liberties, and it has been a one-sided trade. Our Drug Prohibition laws
have not worked, but we have lost, perhaps irretrievably, valuable civil
liberties in our futile and expensive attempts to stem the flow of illegal
drugs. Long ago, Abraham Lincoln told us what would happen with laws
of this kind: “Prohibition goes beyond the bounds of reason in that it
attempts to control a man’s appetite by legislation and makes crimes out
of things that are not crimes. A prohibition law strikes a blow at the very
principles upon which our government was founded.” We should have
heeded Lincoln’s warning.

88. See Gary Webb, “People Victimized by the Law Can’t Do Very Much About It,” Orange
County Register, September 5, 1993: State 4.



CHAPTER 4

Increased Harm to Drug Users

DEMONIZATION

Like you, I think our federal and state drug policy has been counter-
productive, not to mention horribly expensive. After twenty years of
experiencing our myopic drug war, with its enormous expenditures and
without any successful reduction in drug use, I have come to the reluctant
conclusion that the criminal law remedy is worse than the disease, and
that we should explore means other than draconian criminalization to
alleviate the drug menace.

JupGE RuDOLPH J. GERBER,
Arizona Court of Appeals, Phoenix, Arizona

good friend of mine who is a federal district court judge teaches

a class about the War on Drugs to upper-division students at the

University of California at Irvine. Each year he invites ten residents
of a live-in drug treatment facility to come to the class. Then he divides
the class into ten sections, pairs each section with one of the residents, and
leaves them alone for an hour to talk.

This experience allows the students to see the drug problem in a
wholly differently light. For the first time they see the problem in human
terms rather than in terms of crime and punishment. They learn, in one
hour, that these drug-addicted people are human beings like themselves.
They have needs and desires, goals and failings, just like everyone else.

Unfortunately, most Americans have not learned this lesson, and
they continue to allow people who take illegal drugs to be stereotyped,
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demonized, prosecuted, and jailed. Remember Billie Holiday, a tortured
soul who was arguably the greatest jazz singer of all time? She died in 1959
at the age of forty-four, ravaged from the devastating effects of heroin and
alcohol. But when she was literally on her deathbed in a hospital, she was
arrested for possession of heroin, fingerprinted, and photographed for a
mug shot.! This is the depth to which our current drug policy has taken
us! Most people do not even distinguish between drug use and drug abuse
or, often enough, between the different drugs themselves. If a drug is ille-
gal, the people taking it must be trash or crazed addicts or any number of
other stereotypes. By demonizing people like Billie Holiday in this way we
allow them to be treated callously and inhumanely.

Of course, at one time these things were said of people who drank
alcohol, a similarly dangerous and sometimes-addicting drug. Fortunately,
this is less the case now than it used to be. Not only have more and more
people realized that alcoholism really is a disease but the legal system
has also stated clearly in the California Supreme Court case of Sundance
v. Municipal Court that people who are addicted to alcohol cannot be
punished merely for their addiction. Alcoholics, like the rest of us, will be
held accountable for their conduct, and if they cause an accident or kill
someone while driving drunk or assault someone in a bar because they
are intoxicated, they will pay the price. But for simply using alcohol, even
if they are addicted to it, they cannot be involuntarily confined in a place
that does not provide “the minimum requisites of proper treatment and
rehabilitation services.”?

What difference is there between alcohol and any other dangerous and
sometimes addictive drug? The primary difference is that the first is legal
and the others are not. And the U.S. Supreme Court has said as much on
at least two occasions, finding both in 1925 and in 1962 that punishing a
person for the disease of drug addiction violated the Constitution’s prohi-
bition on cruel and unusual punishment.® If that is true, why do we con-
tinue to prosecute addicted people for taking these drugs, when it would
be unconstitutional to prosecute them for their addiction?

1. Francis Davis, “Our Lady of Sorrows,” Atlantic, November 2000:104-8.

2. Sundance v. The Municipal Court for the Los Angeles Judicial District of the County of
Los Angeles, 42 Cal. 3d 1101, 1155 (1986).

3. See Linder v. United States, 268 U.S. 5, 18 (1925), and Robinson v. United States, 370
U.S. 660 (1962). The Supreme Court upheld the same principle in Powell v. Texas, 392 U.S.
514 (1968), when Justice White said in a concurring opinion that “unless Robinson is to be
abandoned, the use of narcotics by an addict must be beyond the reach of the criminal law.
Similarly, the chronic alcoholic with an irresistible urge to consume alcohol should not be
punishable for drinking or for being drunk.” In effect, this forgotten precedent says that
one can be constitutionally punishable only for one’s conduct, such as assaults, burglary,
and driving under the influence and not simply for what one puts into one’s body.
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The answer is that people who are invested in current U.S. drug policy
do not allow these kinds of questions or this kind of analysis. It remains
a critical part of our Zero-Tolerance policy that people who use illegal
drugs cannot be considered in human terms. They must be treated as
demons and we must contrast drug cultures, on the one hand, with decent
people, on the other. We are also led to assume that these junkies are
always dangerous. It was no slip of the tongue when Daryl Gates, former
chief of police of Los Angeles, said that “casual drug users should just be
taken out and shot”* or when Judge Judy in the show of the same name
is reported to have said while on a speaking tour in Australia that her
answer to the free-needle program, which was trying to reduce the spread
of disease associated with intravenous drug use, was to “give them dirty
needles and hope they die.”* The unmistakable message to the public is
that drug users are to be feared and scorned.

But why are these drug prohibitionists so successful in what amounts
to public deception, whether this deception is organized or not, deliberate
or not, or even conscious or not? Why is there any question in anyone’s
mind about whether drug-addicted people should be treated at all? Why
is it so difficult to educate the public in this area—especially when study
after study shows that treatment for substance abuse is at least as effec-
tive as treatment for some forms of heart disease, diabetes, and mental
illnesses and that it reduces drug use by more than 40 percent? When it
has been statistically proved that about half the people who receive drug
treatment go on to gainful employment, whereas before treatment they
were unable to hold a job, why do people still believe that punishment,
not treatment, is the answer?® Why do our leaders pay lip service to the
effectiveness of drug treatment while carrying on the traditional business
of punishment as usual?

One major reason is that in the degraded political arena of five-
second sound bites, most politicians dare not be labeled “soft on drugs.”
Moreover, and equally important, one does not get elected by taking

4. Joseph D. McNamara, “We’re Fighting a No-Win War Against Drugs,” Orange County
Register, April 20, 1993: Metro 11.
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Angeles Times, May 31,2000, Orange County ed.: B13. In this article, the well-known actor
of MASH fame rightfully complains, as a member of the California Judicial Performance
Commission, that the public is left with the mistaken impression after watching Judge Judy
that it is common and even appropriate for a judge to act in such a “thoughtless, mean-
spirited and destructive” manner. He cringes at the thought of what she says and does (so
do we all!), but because Judge Judy is no longer a practicing judge, she is beyond the control
of any public disciplinary body.

6. Alan I. Leshner, “Why Shouldn’t Society Treat Substance Abusers?” Los Angeles Times,
June 11, 1999, Orange County ed.: B9. (Leshner is the director of the National Institute on
Drug Abuse at the National Institutes of Health.)
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positions that run counter to the numerous, wealthy, and well-established
vested interests, both inside and outside government. As the lyrics of
“Politics, the Art of the Possible,” from the great Andrew Lloyd Webber
musical Ewvita, say, politicians always try to “pick the easy fight” and
“take their stand” when the “risk is slight.” For people who occupy or are
seeking to occupy elective office, it is much easier to declare war on “dis-
gusting drug addicts” and “evil drug pushers” who are “corrupting and
threatening our children.” The immediate and tangible results can be seen
on Election Day. Drug users are easy to hate, not politically organized,
and cannot fight back. So there is no risk in taking a “hard line” against
these “enemies,” these “demons.”

Whose fault is this? It is our fault. It is our country, and we are the
voters. Politicians are great at “followership.” They would not campaign
on a platform of Zero Tolerance if it would not help them get elected. It
might even be said that politicians do not have to deal with reality, just
with voters’ perception of reality. If politicians were forced to deal with
reality, then they would have “gotten real” on the drug problem long ago.

DETERIORATION OF HEALTH

There are many devastating results of the “War on Drugs.” One
which is especially cruel and will have a terrible impact on American
life for many generations is the large increase in the number of women
incarcerated for drug violations. From 1980 to 1996, there has been
over a 400 percent increase in the number of women prisoners. Many
of those jailed for drug violations were mules or assistants. 1 venture
that none was a principal organizer. Many are mothers of small children
who will be left without maternal care, and most probably without any
parental care at all. Leaving these children adrift will sow the seed for
future lawbreakers. The engine of punitive punishment of mothers will
haunt this nation for many years to come. There must be a better way.

Jupce Joun T. CURTIN,
U.S. District Court, Buffalo, New York

The effects of our drug policy on the health of people who use illicit drugs
stem from four basic problems: (1) a lack of information about medical
hygiene, because our laws push drug users away from the medical pro-
fessionals who can help them, (2) no quality control regarding either the
strength or the purity of illicit drugs, (3) the inability of many drug users
to prepare and use injectable drugs under more medically hygienic condi-
tions (San Francisco spends up to $40 million per year treating abscesses
in heroin users, which are usually caused by injecting heroin into muscles
instead of veins, and about half of the twelve patients per day who are
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admitted into the general hospital emergency room are addicted people
who require surgery, which frequently results in extensive scarring or
amputation),” and (4) the enormous pressure on drug-addicted people to
engage in dangerous criminal activity, such as prostitution, burglary, and
drug dealing, to get the money to purchase these artificially expensive
drugs. As we see in later chapters, all of these issues are being addressed
much more effectively by the governments of Switzerland, Holland, Por-
tugal, and Germany, which are far more practical than we are in our doc-
trinaire approach.

Violence is one obvious medical problem that results from the War on
Drugs, violence to both drug users and nonusers alike. I recall the story of
President Ronald Reagan who, after he was shot in the chest in an assas-
sination attempt, was asked while being prepared for surgery if he suffered
from any allergies. “Yes,” he responded, “I'm allergic to bullets.” This is
an allergy we all share, to the extent that Milton Friedman, the late Nobel
Prize-winning economist, estimated that an average of 10,000 people are
killed each year in the United States as a direct result of the high price of
buying and selling illegal drugs.®

But there are other, more subtle medical threats as well. Metham-
phetamine laboratories, for instance, sometimes blow up, killing everyone
inside, including innocent children who happen to be in the same build-
ing. These labs can be found not only in ghetto areas but also in upscale
neighborhoods.” Even when they do not explode, tests have shown that
about one-quarter of all children who are taken out of these labs have
methamphetamines or other caustic chemicals or dangerous substances
used to make that drug in their system. Often the fumes from these drugs
are inhaled by the “chemist’s” children, who play and in some cases live
in these illegal laboratories, and these substances harm the brain, liver,
kidneys, lungs, and eyes and cause learning disabilities, emotional and
behavioral problems, and even death.!
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And then there is the reluctance to seek medical help out of fear of
prosecution. In the town of Plano, Texas, a suburb of Dallas with a popu-
lation of 200,000, about twenty teenagers died of drug overdoses in one
year. The friends of these teens did not seek medical help until it was too
late because they were afraid that they would be arrested for using illegal
drugs. When he heard about this tragedy, author Mike Gray asked the
local authorities in Plano why they did not announce that anyone report-
ing a drug overdose would be guaranteed safe passage, with no questions
asked. The authorities responded that this “would send the wrong mes-
sage” to the community. Apparently they prefer to send the message that
it is better to let your friends die than to get them to a hospital to save
their lives.!

Another drug victim in Plano was Mark Tuinei, a former offensive
lineman for the Dallas Cowboys. He died in May 1999 from a combina-
tion of heroin and a stimulant. At the time of his death, a running back
with the Cowboys named Nicky Sualua was with him but did not seek
immediate medical attention because he was afraid of getting his friend
into legal trouble.!?

This was also apparently the case in the highly publicized drug death
of Len Bias in 1986. As sports fans know, Bias was an outstanding bas-
ketball player for the University of Maryland, so exceptional that he was
drafted in the first round by the Boston Celtics. As the story went, Bias
was so excited at having been drafted that night that he tried some cocaine
for the first time in his life. But he had an allergic reaction to the drug
and died. What is not widely known, however, is that Bias was having
his third convulsion before his friends sought medical assistance. Why?
Same reason: they were too afraid that Bias or they themselves would
be arrested if they took him to a hospital. Thus if we had simple Good
Samaritan or 911 laws that provided immunity for arrest and prosecution
for drug use or possession for anyone who calls 911 to report an overdose,
Len Bias, Mark Tuinei, those twenty teenagers in Plano, and many more
people just like them would probably still be alive today.

Similarly, but not generally known, the drug naloxone (or Narcan)
has been effective for the past thirty years in hospital emergency rooms
to reverse opioid overdoses and can restore normal breathing in two to
three minutes. Since it has no abuse potential, educating the general pub-
lic about it and making it available over the counter could significantly
reduce drug overdose deaths. In fact, in places where it has just been made

11. Mike Gray, oral testimony before the Los Angeles Citizens’ Commission on U.S. Drug
Policy, May 23, 1999, University of Southern California.
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available to public health workers, like in Chicago, Baltimore, and San
Francisco, overdose rates were reduced substantially. Taking that a step
further, when naloxone was made available in the entire state of New
Mexico, deaths were reduced by a full 20 percent.'® But unfortunately, our
country’s drug war mentality, which sees lifesaving actions like these as
“sending the wrong message to our children,” perpetuates these unneces-
sary overdose deaths.

Fundamentally, and as has been discussed several times, drug addic-
tion is a medical problem. And in many ways the greatest danger from
drugs is no longer on the streets or even in crack dens; it is found in medi-
cine cabinets, as shown by the deaths of Michael Jackson and numerous
other celebrities and noncelebrities alike throughout our country and the
world. But it is basically our lifestyle to use drugs when something hurts
or we are tired or upset. In fact, it is estimated that two-thirds of us keep
stashes of capsules, tablets, or gelcaps on hand at home or work, or even
in our handbags or cars.'"* And they can be lethal! For example, prescrip-
tion opioid painkillers cause more deaths in our country than heroin or
cocaine. '

So ask yourself, “If my child became addicted to any of these drugs,
would I rather she reached out to an illegal drug dealer or to a govern-
ment agency or healthcare professional?” Congressman Russ Carnahan
(D-Mo.) recognized the importance of this question in 2010 by sponsor-
ing a bill to provide universal access to substance abuse treatment—along
with wide-reaching social, health, and economic assistance—for people
struggling with methamphetamine-related problems. The bill was called
the Universal Access to Methamphetamine Treatment Act (H.R. 5768),
but it died a quick death. Only when all of us show our elected leaders
that we support approaches like this will we make progress in this area.

One of the most emotional and perplexing problems in this entire area
is drug use by pregnant women. It appears that all pregnant women—not
just poor women—are routinely denied access to the limited drug treat-
ment that is available in this country. In an important study finished in
1990, Dr. Wendy Chavkin discovered that fully 54 percent of the drug
treatment facilities in New York City actually refused to accept pregnant
women at all. She further found that 67 percent of the facilities refused
to take pregnant women who were on Medicaid, and 84 percent of these
facilities refused to take pregnant women who were addicted to crack

13. Jill Harris, “Michael Jackson Probably O.D.d—]Just like Thousands of Americans
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cocaine.'® When we add to this problem the natural tendency in our soci-
ety to demonize drug-addicted women, punish them through the criminal
justice system, and try to get them off drugs at the earliest opportunity,
we begin to see why many of these women give in to despair—which of
course often increases their drug usage.

Almost all drug-addicted pregnant women are concerned about the
harmful effects their drug usage will have on their unborn child, and most
of them try, within their limits, to engage in their own type of “harm
reduction.” Most try to cut down on their drug consumption or change
to what they perceive to be a less harmful drug during pregnancy. Some
utilize various home remedies, such as drinking vinegar or pickle juice, to
cleanse their system, and many take vitamin pills. But these measures are
no match for a regular dose of crack or some other harmful drug.

The high cost of their drug habit also often has a direct effect on their
ability to take care of themselves and the fetus, and their well-founded
fear of punishment—or of having their babies taken away if their drug
use is discovered—means that many of these pregnant mothers forgo the
prenatal care that is available to them or even decide to have the baby at
home or to have an abortion. Our policy of Drug Prohibition is pushing
pregnant women away from getting professional help at exactly the time
when they—and their unborn children—need it most.!”

On a separate subject, the relief of chronic pain by marijuana, as
well as relief in cases of cancer, AIDS, glaucoma, multiple sclerosis, epi-
lepsy, arthritis, and other diseases where conventional pain remedies have
proved ineffective, has been fairly well documented in the medical com-
munity. Voters seem to be beginning to understand this, as the medical use
of this drug has been approved by many state ballot initiatives, and bills
providing for the possession and use of marijuana for medical purposes
have either passed or are pending with other state legislatures. But still the
medical use of beneficial drugs is certainly an area in which health con-
cerns have been adversely affected by our blind addiction to failed drug
prohibitionist policies. If you have doubts about this issue, consider the
words of this woman from Santa Barbara, California:

I am a cancer survivor who has firsthand knowledge of a treatment

option that should be freely available but is not: marijuana.
Although I grew up in the decade that made marijuana famous, I

never smoked it. I never smoked anything; I didn’t even know how to
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17. See Sheigla Murphy and Marsha Rosenbaum, Pregnant Women on Drugs, Combating
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use a lighter. But when I underwent chemotherapy for ovarian cancer,
and the prescribed anti-nausea medications didn’t work, and my doc-
tor refused to prescribe marinol (the pills with the active ingredient
from marijuana), I resorted to the herb. A young man had to teach
me what to do. Friends had to risk legal repercussions to provide me
with it.

I never smoked enough to get high—smoking was an exhausting
challenge in itself. But I got enough in me so I could force myself to
drink liquids. Before marijuana, I'd become dangerously dehydrated. I
would use enough so that I could finally sleep a few hours. Previously,
I’d been awake nonstop and so miserable I wished I’d just die. Unlike
with the doctor’s pharmaceuticals, there were no side effects—like
dopey drowsiness, constipation or depression. . . .

Every useful substance can be used for harm. But prejudice, a
tremendous fear and lack of big profits for corporations has us by
the throat when it comes to this humble servant from God’s phar-
macy. Let us have mercy: Marijuana isn’t just for potheads. It is good
medicine.'®

Rather than persist in staunch and self-defeating opposition to the
medical use of marijuana, under a doctor’s supervision, for people with
cancer and other diseases, the federal government should, at the very
least, change marijuana from being a Schedule I drug, those with no
known beneficial medical properties, to a Schedule II drug, which, like
cocaine, can be prescribed when a licensed physician believes it is medi-
cally appropriate. When U.S. Drug Czar General Barry McCaffrey spoke
before my local chapter of the World Affairs Council in February 2000,
I asked him if, in light of the state initiatives on medical marijuana that
had been passed at that time in seven states and the District of Columbia,
he would now do what he could to allow the will of the voters to prevail.
His answer was that since he himself did not believe that marijuana was a
viable medicine, he would try to keep the federal government from chang-
ing its policy."

Fortunately, voters in many states disagree with the former Drug Czar,
to the effect that the number of states that have now legalized marijuana

18. Ruth Barnett, “Marijuana: Good Medicine,” Los Angeles Times, October 23, 1999,
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(Santa Ana, Calif.: Seven Locks Press, 2000).
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for medical purposes has grown to fourteen. Of course, none of the states
have the same regulations. For example, California has no limitation as to
what medical conditions can be the basis of a doctor’s recommendation;
Oregon allows the possession of up to 1.5 pounds of marijuana, which
could literally fill a pillow case to the rim; Vermont does not require a
doctor’s endorsement at all, just a written statement from the person
claiming a qualifying medical condition; Hawaii allows employers to
decide if marijuana use in the workplace is allowed or not; and Maine,
Rhode Island, and New Mexico have explicitly authorized distribution
systems for medical marijuana users. In addition, as of February 2011,
nine more states have pending legislation to establish their own medi-
cal marijuana systems. They are Connecticut, Delaware, Idaho, Illinois,
Maryland, Mississippi, New Hampshire, New York, and Oklahoma.?
So like it or not, this movement of providing marijuana legally to people
continues to expand.

A drug-related problem that seems even more clearly to defy progress
is presented by mentally disabled people who self-medicate with illicit
street drugs. But the policy of Drug Prohibition is aggravating this difficult
problem. What the answer is to the problems of these troubled people, I
do not know. But what the answer is 7ot is to put them in jail, which is
what we are doing in large measure. To my knowledge, the Los Angeles
County Jail is the largest mental facility in the world, and most other jails
are the largest mental facility in their local communities. Since any drugs
that a mentally disabled person could want are easily available on the
streets, for a price, and since the mentally disabled frequently do not have
sufficient knowledge or strength to resist them, a large number of these
emotionally fragile people end up in jail, where they get very little ben-
eficial attention or treatment, to put it mildly. This also puts their loved
ones and care providers in a difficult situation, as we see in the case of an
Australian mother of a twenty-five-year-old schizophrenic son who had
been dependent on heroin for three years. This brave mother described her
course of action: “Trauma is finding a solution when faced with a life and
death situation. I had to gain control of the heroin, which was spiraling
out of control and heading down the crime road unless I intervened. My
‘harm minimisation’ was to ‘do a deal’ with him. I paid for the heroin on
the condition that I kept it and meted out the doses. Gradually we were
able to reduce it. What wouldn’t a parent do to save their child?”?!

What would you do if it were your son? What do you think General
McCaffrey would do if that young man were his son? This mother needs

20. “How High Are You?” Newsweek, February 15, 2010:56; Jacob Sullum, “Maine
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and deserves all the help she can get, and the last thing she needs is for her
mentally disabled son to be locked in jail for his drug addiction.

We have similar problems for veterans of our armed forces. The
movie The Hurt Locker is only one of the more recent reminders. And
now, depending on which statistics we see, between 20 and 50 percent of
veterans returning from their duties in Iraq and Afghanistan suffer from
posttraumatic stress syndrome and other mental disorders. That means
that many of them will be joining their predecessors in being homeless
and afoul of the criminal justice system because of substance abuse. As a
matter of patriotism, all of us should help to repeal Drug Prohibition, so
that our veterans can be brought closer to medical professionals who can
help them, instead of being virtually automatic criminals and put in jail.

Of course, it is a great irony of this country’s so-called War on Drugs
that prescription drugs kill more Americans each year than AIDS and
homicides combined, and those deaths continue to rise.?? In fact, the Drug
Enforcement Administration estimates that the black market in prescrip-
tion drugs totaled $25 billion in 1993, compared to an estimated $31 bil-
lion spent the same year for cocaine. Furthermore, the National Institute
on Drug Abuse estimates that 2.6 million Americans use prescription
drugs for “non-medical reasons,” which is more than the estimated com-
bined number of users of heroin, crack, and powder cocaine, and the Drug
Abuse Warning Network estimates that prescription painkillers, sedatives,
stimulants, and tranquilizers account for 75 percent of the top twenty
drugs that bring people to the emergency room each year.?

All of these are serious problem areas for teenagers. Abuse of medica-
tion and painkillers sent hundreds of youngsters to hospital emergency
rooms in 1999, and the U.S. Department of Health and Human Services
estimates that the number of teenagers nationwide who abuse prescription
painkillers alone rose from 125,000 in 1990 to 718,000 in 1998.2*

Prescription drugs are also often overprescribed by doctors, or pre-
scriptions are forged by the sometimes-addicted users, or the drugs are
smuggled into the United States from other countries, such as Mexico, and
sold from the trunks of cars or at swap meets.”* But even though the mag-
nitude of all of these problems far exceeds that of illicit drugs, our current
drug policy leaves prescription drugs almost entirely out of the picture.
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After his death, Congressman Sonny Bono’s widow stated publicly for
the first time that her husband had been hooked on Valium and Percodan,
taking twenty of those pills each day. Why get so tough on a substance
like marijuana and overlook the abuse of Valium or Percodan? No one
who wanted seriously to address the medical and social problems of our
communities would allow such a policy to exist. But the drug warriors,
and all those with vested interests in maintaining the status quo, have no
room for reason or common sense. And let’s not forget the power of the
pharmaceutical lobby, which contributed $9.5 million to candidates of
both political parties in the 1998 election cycle, according to the Center
for Responsive Politics.? It is evidently much easier for our elected offi-
cials to lock up defenseless drug addicts than to take on such a powerful
organized interest.

Fortunately, however, other people are beginning to focus on the
problem. In an editorial on the Sonny Bono story, the San Francisco
Examiner wrote:

This level of medication made [Congressman Bono]| part of a huge,
silent epidemic that neither Gen. Barry McCaffrey nor DARE [Drug
Abuse Resistance Education] nor conservative politicians spend much
time bemoaning, let alone fighting. But legal mood drugs and pain-
killers are abused more widely in this country than heroin, cocaine or
just about any other illegal drug you can name. Statistics are hard to
come by, but one study this year estimated that 2.8 million American
women over age 59 were addicted to prescription drugs. Instead of
combating this real peril, the federal government is filing suit to stop
AIDS sufferers from enjoying a joint, and pouring billions of dollars
into the eradication of coca fields in South America.?”

If anyone needs more evidence of the severity of the prescription drug
problem, they should consider that after film producer Don Simpson
died from overdosing on cocaine and twenty prescription drugs, police
found more than 2,200 pills and tablets stockpiled in his bedroom closet.
Subsequent investigation disclosed that about 15,000 sedatives, amphet-
amines, tranquilizers, antipsychotics, narcotics, and other medications
had been provided to Simpson in the three years before his death by fifteen
local doctors and pharmacies.?
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Similarly, the last prescription that was filled for Elvis Presley before
he died in August 1977 included 50 tablets of Dilaudid, 150 Quaaludes,
100 Dexedrines, 100 Percodans, 100 Amytals, and 100 Biphetamines.
Were the doctors and pharmacists who wrote and filled these prescrip-
tions, and made a nice profit doing so, arrested for pushing these dan-
gerous drugs? Obviously not. Of course, there was a prosecution in the
overdose death of the singer Michael Jackson, but that was an unusual
case in which the doctor was hired full time by Jackson and was physically
present in Jackson’s house when he died.

But if you are looking for a consistent, commonsense approach to
health policy in the United States, do not look at the actions of the federal
government. Although a five-year federally funded program existed to
spend a billion dollars to get our children to swear off drugs,”” a congres-
sional committee voted against adding alcohol to the antidrug message,
for fear that it would “water down” their message against the “illicit”
drugs.’® They did this even though underage drinking of alcohol is easily
a larger health threat to our children than the use of all illegal drugs com-
bined. And to this irresponsibility can be added the vote in the Senate and
the House on July 23 and 24, 1997, against an amendment to end the $34
million subsidy by the federal government for tobacco!®!

Another problem cries out to be discussed. Clearly there is a place
for prisons in our society, but just because people are appropriately there
does not mean that they should be deprived of adequate medical attention.
But that is what is happening. For example, because of overcrowding,
California is currently under a federal court order to reduce its prison
population by about 30,000 inmates. The reason is that, because of a lack
of medical care, inmates are dying at the rate of one per week from treat-
able conditions. So this is naturally seen by the court as a question of cruel
and unusual punishment.?> Taking nonviolent inmates out of prisons and
making drug treatment available when needed would probably eliminate
this entire overcrowding problem.

And, of course, we must also understand that imprisonment all too
frequently causes severe physical and emotional damage to people. Chief
Judge Donald P. Lay of the U.S. Court of Appeals in St. Paul, Minnesota,
has addressed this problem, adding his voice to the growing chorus
demanding a change in our policy:
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In an effort to fight crime, we aimlessly set goals of putting more and
more people into jails and prisons, regardless of consequential costs or
the complete denigration of dignity and resulting human sacrifice. As
a nation, we countenance, without apparent concern, increasing epi-
sodes of temporary banishment of individuals to horrific and indecent
environs in our jails and prisons, and falsely assume on their return to
society that they will become useful citizens bearing no resentment. . . .

The atrocities that take place within jails and prisons are common-
place. A few years ago, I visited a correctional institution in a southern
state. A 19-year-old farm boy had just been sentenced for one year for
possession of marijuana. He was received in their central processing
unit, designed to hold 120 prisoners. At that time there were 465 pris-
oners incarcerated in small cells in a four level building that afforded
little ventilation and no recreational area.

The young man was sent to a psychological evaluation unit. After
two hours they picked up his exam papers and he had written only
two words: “Help Me. Help Me.” Officials discovered that he had
been put in a small cell block containing four beds with 11 other
inmates who had sexually assaulted him for 48 hours, every hour on
the hour. . . .

The resulting approach is accomplishing nothing more than exor-
bitantly wasting tax dollars, creating a warehouse of human degrada-
tion and in the long run breeding societal resentment that causes more
crime. . . .

Punishment is one thing, but our incarceration policies are waste-
ful and should be changed. Present policies breed further crime,
dehumanize individuals and require gross expenditures of tax dollars
needed for other purposes. With our nation facing both societal and
fiscal crises of unrivaled proportions, we must move quickly and
forcefully to overhaul the current system.*

Even for those of us who are not in prison, the federal government
continues to turn a deaf ear to the cries of chronic pain from the sick and
dying. Morphine has been shown to be one of the most effective sub-
stances known to mankind for the relief of severe pain. But doctors are
legitimately wary of prescribing this drug, even for the dying, because of
the DEA, which can seize the doctors’ property and destroy their careers
over even one questionable prescription. This has left approximately one
in four elderly cancer patients in nursing homes receiving no treatment for
daily pain and approximately 34 million people in this country who suffer
chronic but treatable pain without relief. As a practical matter, if a person
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is dying, what difference does it make if she might become addicted to a
narcotic drug, a drug that could make her last days on earth free from
unnecessary pain? Further, it is estimated that one-quarter of all sick days
taken from employment and school, or approximately 50 million days per
year, are taken because of the absence of pain relief.’* Many Americans
are still not aware that we have this problem, but especially as they get
older, they will learn.

In reality, almost all drugs in themselves are neither bad nor good. It
depends on how and under what circumstances they are used. In some
circumstances, obviously, the use of a particular drug can be quite benefi-
cial; in other circumstances the same drug may be quite harmful. But the
fact remains that when something hurts, whether physically or psycho-
logically, most Americans respond by popping a few pills, and they keep
them readily available, whether in homes, offices, handbags, pockets, or
cars—and the people who take them promote the same lifestyle in their
children. Most of the drugs people take are over the counter, but many
more are prescription or even illegal. And yes, all of these drugs present
some risks. Even healthy people can cause problems for themselves, par-
ticularly if they do not take the drugs as directed—and the U.S. Food and
Drug Administration estimates that about 50 percent of all legal drugs are
not.* But our current drug policy has focused arbitrarily on only some
drugs, often making their use illegal in all or almost all circumstances. Not
only has this approach not worked, and not only has it caused an enor-
mous amount of unintended hardship, crime, and misery along the way, it
has also resulted in other—and sometimes more harmful—legal drug use
being almost completely ignored.

Our myopia on the drug question can be seen when we reflect on the
fact that our children are now consuming caffeine earlier and more often
than ever before. According to a 1994 survey by the U.S. Department of
Agriculture, children and teens are consuming on average more than sixty-
four gallons of soda each year. This amount has tripled since 1978, dou-
bling for children between the ages of six and eleven and even increasing
by one-quarter for children under the age of five. This has made soda the
best-selling product at our nation’s grocery stores.* But is caffeine a good
drug or a bad drug? According to several medical reports, caffeine poses
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some worrisome health threats, especially for children, and can produce
dependency and withdrawal symptoms when taken away. So where does
caffeine fit into America’s drug policy? Why isn’t it illegal for children
under twenty-one, as alcohol is? A thoughtful and rational drug policy
would at least address and educate about the use of all of these drugs,
instead of moralistically addressing only the ones that have arbitrarily
been made illegal. In other words, we have a great deal of work to do.



CHAPTER 5

Increased Harm for the Future

CONSPIRACY THEORIES

I applaud your efforts to bring the light of reason to this subject. I
seriously doubt that our politicians have the will to accept a dispassionate
solution, however.

JusTICE BYRON J. JOHNSON,
Idaho Supreme Court, Boise, Idaho

n August 1991, while attending a reunion of my Peace Corps Costa

Rica group in San Francisco, I went with some friends to a service at

the Glide Methodist Church. This is a famously successful church in
one of the poorer areas of the city, where people from all walks of life
attend a rousing church service full of love, brotherhood, and rock music.
Although there is normally a wide variety of people in attendance—rich
and poor, young and old, healthy and sickly, educated and streetwise,
and people of all races—the majority are black. That Sunday, the senior
pastor was absent, and the sermon was delivered by a young, articulate,
well-dressed black man.

The thrust of this man’s sermon was that after the riots in 1965 in
Los Angeles, Detroit, and Chicago, the federal government plotted to
keep blacks in city ghettos under control either by sedating them or by
incarcerating them on drug charges. This scheme was put into effect, he
said, by FBI agents who drove into ghetto areas, opened the trunks of
their cars, and gave out free samples of heroin to the local residents. Many
poor blacks became addicted as a result, and others became addicted to
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selling heroin and other narcotics. This articulate and intense young man
said that he had proof that this had happened, in the form of the names
of people who themselves had witnessed the giveaway of drugs by federal
agents.

If this story were true, it would be an immoral and despicable if not
treasonous act. I myself do not believe it; in fact I regard most conspiracy
theories with suspicion. But whether this story and others like it are true
or not is irrelevant at least in one respect. What is important is that many
people believe they are true, and their cynicism and anger erode people’s
confidence in and adherence to our government and our way of life.

Since the prohibition of drugs involves so much money and so much
organized illegal activity, it naturally gives rise to speculation about con-
spiracies such as the one the young black man described. As a result, even
legitimate and proper government programs and actions come to be taint-
ed, in the minds of many Americans, with an ulterior motive. Take, for
example, the disparity in criminal sentences for powder and crack cocaine.
Until 2010 a crack dealer (usually African American) who was arrested
for the first time, if convicted of possessing five grams of crack, had to
serve a five-year mandatory-minimum sentence, whereas a first-time seller
of powder cocaine (more often Caucasian) did not receive this mandatory
sentence unless he had at least five hundred grams. This disparity—some
would say obvious injustice—placed significantly more blacks than whites
in federal prison, and for longer periods of time, and was widely consid-
ered to be deliberately racist.! And this attitude is further reinforced by
the fact that, as of 2008, over 40 percent of the people incarcerated in
our country were black—which was more than 800,000 people!* Only in
August 2010 did President Obama sign into law a bill that reduced that
disparity from 100 to 1 down to 18 to 1. But even with the new law, the
perception of racism remains in many people’s minds.

So the War on Drugs is really the central reason for people believing,
rightly or wrongly, that racism is still rampant in America. This fact is
underscored by John McWhorter, who is a young black man and lecturer
in linguistics and American studies at Columbia University. In a speech in
October 2010 to the Cato Institute, he said, “The main obstacle to getting

1. See Dan Weikel, “War on Crack Targets Minorities over Whites,” Los Angeles Times,
May 21, 1995, Orange County ed.: Al; Greg Krikorian, “Study Spotlights Justice System’s
Racial Disparity,” Los Angeles Times, February 13, 1996, Orange County ed.: Al; Sam
Vincent Meddis, “Is the Drug War Racist? Disparities Suggest the Answer Is Yes,” USA
Today, July 23-25, 1993:1A; Sam Vincent Meddis, “Is the Drug War Racist? In Twin
Cities, a Tale of Two Standards,” USA Today, July 26, 1993:6A; Susan Seager, “A Matter
of Race, Study Says Whites Elude Federal Court in Crack Cases,” Los Angeles Daily
Journal, August 25, 1993:1.

2. U.S. Bureau of Justice Statistics, “Prisoners in 2008,” December 2009 (NCJ 228417).
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black America past the illusion that racism is still a defining factor in
America is the strained relationship between young black men and police
forces. The massive number of black men in prison stands as an ongoing
and graphically resonant rebuke to all calls to ‘get past racism,” exhibit
initiative, or stress optimism. And the primary reason for this massive
number of black men in jail is the War on Drugs.”?

Unfortunately, fuel for the argument that our drug policy may be a
racist conspiracy can be found just about everywhere in our country. For
example, there was a government sting operation in 1999 in the small
town of Tulia, Texas, that resulted in the arrest and indictment of forty-
three people on charges of drug dealing. This was based almost entirely
on the testimony of one undercover deputy sheriff. Fully one-sixth of all
the black residents in the town were indicted, and one of them received a
sentence of sixty years for selling about $150 worth of cocaine. But the
prosecutions began to unravel when it was learned that the deputy sheriff
had an undisclosed background of theft and lying, leaving many people
with the belief that the entire episode been designed to get rid of an unde-
sirable racial element.*

Racial injustice has also been uncovered in California, where the
Drug Policy Alliance released a report in 2010, “Targeting Blacks for
Marijuana.” An analysis of arrest records from 2004 through 2008 in
California’s largest twenty-five counties revealed that, although blacks
constituted only 7 percent of the population, they constituted a full
20 percent of the people arrested for marijuana possession. And even
though U.S. government statistics show consistently that blacks consume
marijuana at lower rates than whites, this three-to-one arrest disparity
was consistent virtually throughout the state.’

Additional conspiracy theories about the U.S. government’s involve-
ment with major drug traffickers outside the country are also rampant.
For one thing, it would be difficult to deny that during the Cold War the
United States cared more about fighting communism than about fight-
ing drug trafficking. Indeed, the U.S. government supported a number of
anticommunist foreign leaders and agents who also happened to be mak-
ing huge amounts of money from the shipping of illegal drugs. Manuel

3. John McWhorter, “How the War on Drugs Is Destroying Black America,” Cato’s Letter
9, no. 1 (Winter 2011): 1.

4. Hector Tobar, “Big Drug Bust in Small Town: A Race Question,” Los Angeles Times,
October 7, 2000, Orange County ed.: Al, 27; Arianna Huffington, “Texas Town Is a
Crucible for Today’s Witch Hunt,” Los Angeles Times, October 10, 2000, Orange County
ed.: B11.

5. Drug Policy Alliance, “Targeting Blacks for Marijuana: Possession Arrests of African
Americans in California, 2004-08,” June 2010, http://www.drugpolicy.org/docUploads/
Targeting_Blacks_for_Marijuana_06_29_10.pdf.
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Noriega of Panama, who has already been discussed, was one of the better
known of these people, but there were many others throughout Southeast
Asia during the Vietnam War, in Afghanistan during its war with the
Soviet Union, and elsewhere all around the globe.

One of the severest charges of U.S. government alliance with foreign
drug traffickers—and one that provides fertile ground for conspiracy theo-
rists—was a 1996 allegation made by Gary Webb of the San Jose Mercury
News. Webb reported that a Colombia-to—San Francisco Bay Area drug
pipeline had helped finance the Contras, who were backed by the Central
Intelligence Agency, in their fight against the Sandinistas in Nicaragua.

For the better part of a decade, a San Francisco Bay Area drug ring
sold tons of cocaine to the Crips and Bloods street gangs of Los
Angeles and funneled millions in drug profits to a Latin American
guerrilla army run by the U.S. Central Intelligence Agency, a Mercury
News investigation has found.

This drug network opened the first pipeline between Colombia’s
cocaine cartels and the black neighborhoods of Los Angeles, a city
now known as the “crack” capital of the world. The cocaine that
flooded in helped spark a crack explosion in urban America . . . and
provided the cash and connections needed for L.A.’s gangs to buy
automatic weapons.

It is one of the most bizarre alliances in modern history: the union
of a U.S.-backed army attempting to overthrow a revolutionary social-
ist government and the Uzi-toting ‘gangstas’ of Compton and South-
Central Los Angeles.®

After that article appeared, other publications investigated Webb’s
charges and found that many of them were unsubstantiated.” Then the
Mercury News in turn defended itself by publishing an analysis of the
criticism of its series.® But whether some or all of Webb’s allegations
are true, the fact remains that our drug laws have made it appear to the
world that the U.S. government itself is intimately associated with big-
time drug dealers and thugs.

There’s an old saying that if you lie down in the gutter with dogs,
you will get up with fleas. Because we have chosen to make these drugs

6. Gary Webb, “‘Crack’ Plague’s Roots Are in Nicaraguan War,” San Jose Mercury News,
August 18, 1996:1.

7. See Doyle McManus, “Examining Charges of CIA Role in Crack Sales,” Los Angeles
Times, October 21, 1996, Orange County ed.: A1; Robert Suro and Walter Pincus, “The
CIA and Crack: Evidence Is Lacking of Alleged Plot,” Washington Post, October 4, 1996.
8. See Pete Carey, “‘Dark Alliance’ Series Takes on a Life of its Own,” San Jose Mercury
News, October 13, 1996.
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illegal, and therefore obscenely lucrative, we have made it inevitable that
politics in much of the world centers on drug wealth. There is no way for
our government to be involved with corrupt people, people who control
hundreds of millions of drug dollars, without dirtying itself in the process.

Since Gary Webb’s series, the CIA itself has officially acknowl-
edged that CIA personnel worked with about two dozen members of
Nicaraguan rebel organizations involved in narcotics trafficking while the
U.S.-financed war against the Sandinistas was under way in the 1980s.
One CIA official said, “We dealt with them nonetheless because of the
value they brought. In other cases, the allegations appear simply to have
dropped through cracks in the bureaucracy.”” Even Robert C. Bonner,
the head of the Drug Enforcement Administration under President George
H. W. Bush, acknowledged that there was “at least some participation in
approving or condoning” drug smuggling by the CIA.!° Unofficially, many
books and hundreds of articles have alleged the involvement of the U.S.
government with acknowledged drug traffickers in connection with the
Contras and similar groups, each one weaving a plot in which the United
States either actively participated in the exchange of drugs for guns that
would then be used by groups like the Contras or turned a blind eye to
these transactions being performed by others. I have no particular infor-
mation whether these disturbing allegations are true, but many of these
authors did exhaustive research and were certainly in a position to know
the truth.

One such person is a decorated former DEA undercover agent named
Michael Levine, who writes in The Big White Lie: The CIA and the
Cocaine/Crack Epidemic that the War on Drugs is an illusion. According
to Levine, over and over again major drug traffickers against whom the
DEA was trying to build a case were regarded by the CIA as “assets,”
which caused the DEA investigations to be terminated. All of this was
done, of course, in the name of “national security.”!! Similarly, Celerino
“Cele” Castillo, who wrote Powderburns: Cocaine, Contras, and the
Drug War, was a supervisory agent for the DEA in El Salvador and
Honduras who said that he personally notified highly placed officials in
our government that large shipments of cocaine were being smuggled into
the United States by mercenary pilots he himself had hired to assist the

9. “CIA Admits to Using Nicaraguan Rebels with Drug Ties; Report Says Agency
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Contras in Nicaragua. But no action was taken.'> Gary Webb expanded
his newspaper series into a book called Dark Alliance: The CIA, the
Contras, and the Crack Cocaine Explosion, which chronicles many
disturbing allegations of the complicity of U.S. government agents with
drug trafficking in Central America.'® In Cocaine Politics: Drugs, Armies,
and the CIA in Central America, authors Peter Dale Scott and Jonathan
Marshall cite extensive evidence that the term “Drug War” really means
a covert war financed by the sale of drugs, especially with the support
of our own agents."* Hep-Cats, Narcs, and Pipe Dreams: A History of
America’s Romance with 1llegal Drugs states that before World War II,
France actively encouraged the cultivation of opium poppies in the Golden
Triangle (the intersection of Laos, Burma, and Thailand), and continued
to do so to finance the Indochina war. By the mid-1950s, French military
intelligence was “up to its neck in drug trafficking.” The same book exam-
ines U.S. involvement in the Medellin drug cartel in Colombia, Manuel
Noriega’s drug trafficking in Panama, the Contras’ and Sandinistas’ drug-
and gun-running activities in Nicaragua, and even cocaine trading in Cuba
as a way to keep the anti-Castro warriors happy.”” Even more disturbing
are rampant allegations that the CIA itself used an isolated airstrip in
Mena, Arkansas, during the 1980s for some of these illegal drug transac-
tions and gun shipments.'®

In public discussions since April 1992 about why our nation’s drug
laws have failed and what we can do about it, the most troubling question
I have been asked is how a government in which its own people have lost
faith can be expected to reform its drug policy. My response is that it is
our government, and if it is not working, or if it is untruthful or irrespon-
sible, we have no one to blame but ourselves. It is certainly true that one
reason for people’s distrust of government is a direct result of the War on
Drugs. But when we talk about the costs of our current drug policy, we
must not leave out the cynicism that has resulted from the popular belief
that agents of our own government have been lying down in the gutter
with the same drug-trafficking dogs we are supposedly fighting against.
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GOVERNMENT PoLricy: DoN’T Discuss I1!

Not criminalizing drugs doesn’t mean we approve of it, anymore than
not criminalizing tobacco means that we approve of cigarette smoking
or not criminalizing alcobol means we approve of it. Just because
something isn’t criminal doesn’t mean it is right. And yet that’s the way
this debate has been cast. If you are against criminalization, you are
encouraging use."’

JubpGe NaANCY GERTNER,
U.S. District Court, Boston, Massachusetts

As we have seen, our country’s drug policy has three prongs: massive pris-
ons, the demonization of drug users, and a refusal to discuss alternatives.
Having addressed the first two in some depth, we now turn our attention
to the third.

As discussed in previous chapters, many people who favor our current
drug policy often raise an emotional cry that any deviation in course from
the War on Drugs would send the “wrong message” to our children. Then
they lump together all possible alternatives to our drug policy under the
heading “legalization of drugs” and uniformly refuse to debate or even
discuss any of them.

Furthermore, those who employ these tactics are often radicals who
devoutly and self-righteously treat as heresy any questions about our cur-
rent drug policy—and they often intentionally distort or misconstrue argu-
ments for change. If they are private citizens, that is one thing, but if they
are government officials, they are doing their country a major disservice.

In many ways these tactics are identical to those frequently used by
criminal defense attorneys who lack a viable defense to the charges against
their clients. Their method is to put the prosecutor on trial. In the case of
drug policy, this tactic makes a lot of sense, because once people under-
stand what is really going on, the position of the drug warriors becomes
transparently insupportable. But if these warriors are successful in their
attacks on dissenters and those who propose an open debate, and are able
to deflect criticism with their exaggerations and appeals to the fears and
emotions of the voting public, then they will never be forced to acknowl-
edge the truth. Regrettably, these people have been amazingly successful
in their tactics so far.

An additional scare tactic is to raise the specter of widespread drug
addiction sweeping the country if we were to make any changes in our
policy of Zero Tolerance. It may be true (or then again it may not) that

17. Nancy Gertner, speech at Voluntary Committee of Lawyers forum “Is the Drug
War Forever?” Boston, January 29, 1998. Available at http://www.november.org/
dissentingopinions/Gertner.html.



154 « CHAPTER §

if we were to abandon our prohibitionist policy, drug use would increase
temporarily. In my opinion, however, any possible increase would be
more than counterbalanced by the enormous benefits we would see in
health, crime reduction, tax savings, and international goodwill, to name
a few.

But test the hypothesis of the naysayers: If illicit drugs were no longer
illegal for adults, would you use them? I doubt it. Most people who are
going to use these drugs are going to use them whether they are illegal or
not, just as most people who are not interested in taking drugs are not
going to become interested just because some of the laws have changed.
I personally am simply not interested, and I think that is a representative
answer. I have never used any illicit drug and I never intend to do so. If
they were given away for free on every corner and blessed by every reli-
gious leader in town, [ still wouldn’t be interested, and I suspect that most
people feel the same way.

In addition, it is a near certainty that most of the potential substance
users and abusers in our society are using these drugs already. If they are
not deterred by our prohibitionist laws, then where is the harm in dis-
pensing those substances under strict regulation? T once saw a survey that
asked if people would take up drug use if it became legal. An overwhelm-
ing majority said they would not. But when asked if they thought their
neighbors would take up drugs, a substantial number said they thought
that their neighbors just might. The results of this survey may help explain
why the scare tactics of the prohibitionists are so effective: we know that
we ourselves are pure, but we’re not so sure about everyone else. This may
be part of human nature; if so, it is a part that needs working on. Because
when we look at the facts about drugs and our current policy, it becomes
clear that scare tactics like the one predicting a massive wave of new drug
addictions simply have no basis in fact, and this is shown later in the dis-
cussion of the new approach being used today in Portugal.

The government official most closely associated with our drug policy is
the director of the Office of National Drug Control Policy, our Drug Czar.
The person who held this position under President Clinton was Barry R.
McCaffrey, a retired army general. General McCaffrey routinely used all
of these scare tactics to forestall open discussion of U.S. drug policy.

In August 1996 1 wrote an open letter to General McCaffrey that
was published in the Orange County Register.'® In this letter I stated my
firm conviction that the War on Drugs had clearly failed, that we were
certainly not in a better position then than we had been five years before,
and that our country desperately needed a person in authority who would

18. James P. Gray, “An Open Letter to the Nation’s Drug Czar,” Orange County Register,
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“not be afraid to take a fresh and objective look at our most basic assump-
tions and recommend changes based upon the evidence.” I also quoted a
Rand Corporation study about how much more effective drug treatment
was than drug prosecution, even for heavy drug users, and other facts
about the hopelessness of our present situation with regard to prisons, loss
of civil rights protections, and violence and corruption here and around
the world. T further invited his attention to the Drug Policy Resolution,
which had been signed by thousands of Americans from all walks of life,
including former Secretary of State George Shultz, Nobel Prize-~winner
Milton Friedman, and Baltimore Mayor Kurt Schmoke.! Furthermore,
none of us were asking him to support any particular approach to the
drug problem, only to join us in a nonpartisan and nonpolitical search for
the truth. Nowhere in the article did T advocate any particular approach
to the drug problem other than education, nor did I even hint at favoring
the legalization of drugs—which in fact I do not.

General McCaffrey’s response to my open letter was published on
September 29, 1996.2° He began his response under the subheading “Public
Policy: Legalization Would Send the Wrong Message to Children.” Then,
after agreeing with me that education and the honest exchange of infor-
mation are critical, he used the second half of his reply to say things such
as “The notion that the way to solve the problem is to legalize specific
drugs, such as marijuana for ‘medical’ purposes, is profoundly wrong.”
Where did this assertion come from? Why did McCaffrey immediately
jump to the conclusion that he was arguing with a proponent of the legal-
ization of anything? Why did he not instead address the particular harms
I had listed as some of the costs of our current drug policy?

The answer is that he acted this way in an effort to close off further
discussion. In his prepared testimony before a committee of the U.S.
House of Representatives, General McCaffrey continued the tactics of
misrepresentation and exaggeration, saying that those pushing for drug
legalization “want drugs made widely available, in chewing gums and
sodas, over the Internet and at the corner store, even though this would be
tantamount to putting drugs in the hands of children.”?! In fact, of course,
no one favors any such thing. Clearly this is not “education and the honest
exchange of information” but emotional fearmongering designed to scare
people and prohibit a full and open discussion.

One of the most desperate and transparent attempts to prohibit discus-
sion or change of our failed drug policy occurred during the November

19. See Appendix A.
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1998 election, when Congress actually barred the District of Columbia
from spending any money to count the votes on Initiative 59, a medi-
cal marijuana measure. Exit polls showed that the measure was being
approved by a vote of 69 to 31 percent.?? All over the country, newspapers
wrote editorials denouncing Congress’s act, saying such things as “It is
hard to imagine that in the history of American elections—or of American
democracy—there is precedent for stifling the legally expressed will of the
people by denying the money necessary to count their ballots.”? But such
things happen because of our close-minded adherence to a policy that has
failed miserably—and we allow them to happen.

Not surprisingly, on September 17, 1999, a federal judge upheld our
democratic system and ordered the votes on Initiative 59 to be counted
and the results released. On September 20 the government of the District
of Columbia released the results: the medical marijuana measure had
passed by 69 percent to 31 percent.

The prohibition of open discussion also means that drug prohibition-
ists do not have to appear publicly in debates. Conduct your own inquiry.
Talk to someone who has attempted to organize a public discussion, as
opposed to a speech, about drug policy, and you will find that public
officials favoring the continuation of our drug policies will almost never
attend. This has happened to me on many occasions. For example, at
the meeting of the World Affairs Council in Orange County mentioned
earlier, General McCaffrey was invited to participate in a debate on
drug policy. He responded that he did not have time to be involved in a
debate—but he did have time to give a speech.?

The same thing happened when Dr. Lee Brown, the Drug Czar under
President Clinton, spoke at a drug policy forum at the Harvard Law
School. Without taking any questions, he left the hall and went down-
stairs to talk to the press. Since I was scheduled to speak directly after
Dr. Brown, I offered half my time to him if he would only stay and answer
questions from the audience. He refused.

Some drug prohibitionists are so worried about what would happen
if the American people were to have a full and open debate on drug pol-
icy that they have introduced legislation to prohibit federally sponsored
research pertaining to the possible legalization of drugs. The Anti-Drug
Legalization Act (HR 309), proposed by Representative Gerald Solomon
(R-N.Y.) on January 7, 1997, would have prohibited all departments and
agencies of the U.S. government from conducting or financing, in whole
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or in part, any study or research involving the legalization of drugs. That
most expressly would have included any possible research on the medical
use of marijuana.

Fortunately, this attempt to prohibit learning about what we are doing
or what we could do better was not passed into law. We have not been
so lucky, however, in the United Nations. In 1997 the UN’s International
Narcotics Control Board (INCB) issued a report that called, in effect, for
criminalizing any opposition to the War on Drugs. So far, the nations of
the world have not acted on this recommendation, but the spirit behind
the report has continued to prevent a genuine international debate about
drug policy. In addition, the INCB has been actively claiming that a 1988
Convention Against Illicit Traffic in Narcotic Drugs and Psychotropic
Substances requires all nations to enact laws that prohibit inciting or
inducing people “by any means” to “use narcotic drugs or psychotropic
substances illicitly.” Officials of the INCB define offenders of this interna-
tional convention as anyone who “shows illicit use in a favourable light”
or who recommends “a change in the drug law.” The report goes on to
criticize “reputable medical journals” for “favouring the ‘medical’ use of
cannabis,” because “such information . . . tends to generate an overall
climate of acceptance that is favourable to” what is now an illicit drug. It
even goes on to criticize the marketing of hemp products like clothing and
rope, even though they are obviously not psychoactive at all, because they
contribute “to the overall promotion of illicit drugs.”?

In this political climate, for a public official of the United States even
to raise the issue of studying these critical issues is often cause to question
his or her motives. For example, when former Surgeon General Jocelyn
Elders, in response to a question asked after a speech she had given, mere-
ly suggested that the legalization of drugs at least be studied to determine
whether it would lessen drug-related crime there was an immediate outcry
for her resignation. The problem has become so acute that after I made a
presentation to an American Bar Association forum for supreme court and
appellate court justices from all over the country, the chief supreme court
justice of a southern state wrote to me that he sees the failure of the War
on Drugs every day from the bench but that if he discussed this publicly
he would spend all of his time defending his views.

The bottom line is that the drug prohibitionists have been so suc-
cessful in scaring people away from a discussion of our drug policy that
the very people who have the most knowledge and experience on the
subject—police officers, clergy, legislators, lawyers, and judges—feel too
intimidated to open their mouths.
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OPTIONS







urprisingly enough, whether we should change our current policy

of Drug Prohibition actually comes down to only one question:

would the benefits from increased health and civil liberties and from
decreased crime, violence, corruption, incarceration, and costs of admin-
istration be outweighed by any possible temporary, or even long-term,
increase in drug usage under a new policy?

As we have already seen, every drug policy has some benefits and
some drawbacks. We must remember that Alcohol Prohibition did not
do away with alcohol or alcohol abuse; it simply changed the distribu-
tion system and the legal control. And although the repeal of Alcohol
Prohibition brought much of the violence and corruption, and many of
the problems of alcohol impurities, to an end, it also brought with it some
new problems. So an enlightened and caring society should act as manager
of this complex problem, take an honest view of the true costs of Drug
Prohibition, and seek a drug policy that would maximize the benefits and
minimize the harms.

Without question, each of our available options would reduce to a
greater or lesser degree the current black market control of the drug trade
and would also materially reduce the harms set forth in Part II, which
have been inflicted on us as an inevitable result of our drug prohibition-
ist policy. We have the ability to run the drug dealers out of business by
taking away their illegal, obscene, and untaxed profits. But it must be
understood that unless we remove all restrictions of access to all drugs by
a program of complete legalization, we will never completely eliminate
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the illicit sale of drugs. And since neither I nor anyone I know of favors,
for example, allowing children to access these drugs, we will always have
some restrictions and therefore be forced to deal to some degree with the
presence of the black market.

Bearing that in mind, we should open our thinking to an analysis of
each available option, or combination of options, and try to come up with
a policy that will best meet our needs. So now let us look at some of those
options.



CHAPTER 6

Increased Zero Tolerance

We spend an inordinate amount of time, money, resources and
lives on the drug war and we’re not really getting a lot of bang for
our buck. I don’t think that we're making any headway the way
things are going now.

JupGe JaMEs L. SmiTH,
Superior Court, Santa Ana, California

ertainly one of the drug policy options open to us is to do more of

the same. We frequently hear the exhortation, “Let’s really win the

War on Drugs!” But what does that mean? What can we possibly
do differently under this failed policy? How many more Colombian coca
fields must we fumigate with poisons? How many more prisons must we
build? How many more billions of dollars must we dedicate to strategies
that have been shown not to work?

Many people have heard the definition of insanity, repeated by
President Clinton during the 1992 presidential campaign, as “doing the
same thing over and over again, and expecting different results.” Why
does that definition of insanity not apply to our drug policy? For the past
several decades politicians have waved their arms and insisted repeatedly
that we need to really get tough on drug dealers and put them away for
good. And that is exactly the course we have been blindly following—for
decades. Yet no one can say with any credibility that we are in better
shape today than we were five or ten or twenty years ago—far from it.
Nevertheless, further increasing our policy of Zero Tolerance is an option,
and it should be fully considered and discussed.

One option would be to pass the bill presented in 1996 by Con-
gressman Gerald Solomon from upstate New York that would punish any
group that even advocates changing our approach to drug policy. This bill
would have taken away the tax-exempt status of any organization that
even favors the “legalization of drugs.” This bill, just like the bill Solomon
proposed to prohibit federal research on the subject of drug legalization,
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never made it out of committee, but it did represent a big helping of the
get-tough attitude.

Another bill meant to extend Zero Tolerance was the so-called Drug-
Free Century Act, which was introduced into Congress in January 1999.
This was a multifaceted, 146-page bill that would have made it easier for
federal law enforcement agencies to seize assets from persons suspected
of drug offenses and would have reduced the amount of powder cocaine
necessary to trigger ten-year and five-year mandatory-minimum sentences
from 5,000 grams to 500 grams and 500 grams to 50 grams, respectively.
It also would have required a driver’s license suspension for any per-
son convicted of “any criminal offense relating to drugs,” implemented
“innovative voluntary random drug testing programs” and systems of
closed-circuit cameras at schools to detect drug offenses, and prohibited
expenditure of federal money, “directly or indirectly,” on needle-exchange
programs. In other words, this bill would have done a great deal more of
what has already been shown not to work.

Exasperated citizens and some of our leaders have also suggested that we
sentence drug dealers to death, as they do in China and Iran. Former House
Speaker Newt Gingrich, for example, while campaigning for former Senator
Dole in 1996, told a crowd of 3,000 people that drug dealers should be
executed.! It is unlikely, however, that capital punishment for drug dealers
would make any difference whatsoever. Look at our history. Over the last
four decades, we have passed a long line of get-tough mandatory-minimum
sentences—and each time the problem has gotten only worse.

Everybody wants to send the major dealers, or drug lords, to prison,
but we always end up with the couriers, or mules. Why? It is not at all for
lack of effort. Former U.S. District Judge Robert C. Bonner, director of the
Drug Enforcement Administration during the entire administration of the
first President Bush, is a friend of mine from my days in the U.S. Attorney’s
Office. I know him to be an intelligent, hardworking, and dedicated pub-
lic servant. For four years he used his powerful position to do everything
humanly possible under our laws to beat back this problem, put the big
dealers in prison, and get illicit drugs off the streets. Except for his efforts
to expand drug education, however, his efforts failed. He and everyone
like him have been soundly defeated because of the profits to be made
from dealing drugs. Judge Bonner’s efforts helped prove once again that,
no matter what we do, we cannot repeal the law of supply and demand.

In addition to longer and longer mandatory prison sentences, which
are the embodiment of our Zero-Tolerance policy, it has also been suggested
that we could adopt something called humiliation sentences. These are

1. Associated Press, “Gingrich Wants Drug Dealers Executed,” San Francisco Examiner,
August 18, 1996: A2.



INCREASED ZERO TOLERANCE + 165

the punishments meted out, for example, to people convicted of drinking
and driving in the form of special license plates, or to convicted shoplift-
ers who are forced to affix “mea culpa” bumper stickers to their cars or
hang signs on their houses spelling out their crimes, or to men who have
been convicted of soliciting prostitutes by having their names published in
newspapers or on billboards and radio shows.

Humiliation sentences, it has been suggested, could be required as a
condition of probation for drug offenders. In fact, in November 1996 a
judge in Port St. Lucie, Florida, ordered a woman to put a paid advertise-
ment in her local newspaper saying that she had purchased drugs in front
of her children.? This approach probably has its roots in colonial towns,
where malfeasants were placed in the public stocks, and it was used suc-
cessfully for offenses like fornication and shoplifting. It could very well
have some deterrent effect for middle- and upper-class drug users. But it
certainly would not be a fitting or effective punishment for most drug deal-
ers, and it would probably have little deterrent effect for most drug users.

Another approach that has been used and could be expanded is the
taking away of a meaningful privilege as a punishment for a drug offense,
even though the drug offense is unrelated to the privilege. The most com-
mon example is the suspension of a person’s driver’s license for an unre-
lated conviction for the possession or use of an illicit drug. Such laws have
been in effect for years, but they could be increased. Public law 101-516,
for example, was enacted by Congress and signed by the first President
Bush on November 5, 1990. It required all states to enact legislation
requiring the revocation or suspension of an individual’s driving privileges
for a conviction of any violation of the Controlled Substance Act—that
is, for any drug offense. The states were given the alternative of passing
legislation stating that they had considered this approach but rejected it.

Of course, the federal government threatened states with the loss
of substantial sums of federal highway money if they failed to put this
“smoke a joint, lose your license” law on the books. When California
still had not passed this legislation by early March 1997, the federal gov-
ernment threatened to withhold $92 million in highway funds unless it
was done or at least unless a progress report was submitted.® Eventually,
California joined seventeen other states that chose to pass the law revoking
driver’s licenses, but the other thirty-two states opted out. Since that time,

2. Jan Hoffman, “Humiliation Sentences: Are They Just, or Just a Shame?” Orange County
Register, January 19, 2007: News 1, 6-7.

3. Carl Ingram, “U.S. Softens Threat to Deny Highway Aid,” Los Angeles Times, March
11, 1997, Orange County ed.: A3. As of June 30, 1999, California had repealed its
provision for suspending a driver’s license for a drug conviction by taking Vehicle Code
Section 13202.3(f) off the books, asserting that individual states should have the right to
determine when a license should be suspended.
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California’s law has expired, but its then governor Gray Davis, anxious
to show how tough he is on drugs, tried, over considerable opposition, to
bring it back.*

A similar measure instigated by the U.S. Department of Education sus-
pends a student’s qualification for financial aid for schooling if the student
is convicted of a drug violation, even though there is no such requirement
for those convicted of robbery, rape, or manslaughter.’ These are desper-
ate attempts to enforce an unenforceable law, and the desperation can be
measured by the extent to which the sanctions have no connection to the
criminal offenses they are supposed to punish. Parents often use such pun-
ishments for small children; for adults, punishments unrelated to the actu-
al offenses are seldom effective and often harvest nothing but resentment.
Still, strengthening and multiplying such laws is an option for a stepped-up
campaign of Zero Tolerance. There is really no end of possibilities.

We could also get tougher by encouraging all city and county govern-
ments to pass and enforce even more rigorous asset-forfeiture laws, like
those in the city of Oakland. Its 1997 ordinance allows the seizure of any
vehicle used to transport even small amounts of drugs, even when the
owner is not charged with—or is even acquitted of—the offense and even
if the owner was not in the car or did not know of the offense. This is
much harsher than the California state law, which is supposed to be used
only for large quantities of drugs and precludes seizure if the owner was
unaware of the offense or if the car is the family’s only means of trans-
portation. But in October 2000 the California Supreme Court declined to
review Oakland’s law, which had resulted in the seizure and sale of about
300 cars, thus encouraging other governments to pass similar laws and
thereby fatten their coffers.®

One big thing we could do—and as we saw this has been seriously
suggested by some of the more extreme drug warriors—is use our military
forces to patrol our borders in order to fight the domestic War on Drugs
and to go into drug-supplying countries like Colombia and fight the War
on Drugs there. Of course, we have been trying to eradicate the opium
poppies in Afghanistan for years, but we have now mostly given up.
Afghanistan, during and despite our formidable presence there, has led the
world in the production of heroin.

We have also been involved in similar failed efforts on our own bor-
ders. Our military has been stationed on our border with Mexico for years,
and the U.S. Navy has increasingly been used to augment the forces of

4. Miguel Bustillo, “Davis Fights to Suspend Licenses in Drug Cases,” Los Angeles Times,
May 24, 2000, Orange County ed.: A3, 25.

5. Anjetta McQueen, “Drug Offenders to Lose Federal College Money,” Orange County
Register, October 26, 1999: News 1.

6. “Forfeiture,” Los Angeles Daily Journal, October 19, 2000:1.
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the Coast Guard to try to intercept the sleek and extra-fast rogue boats
of the drug traffickers, which are suspected of smuggling about a ton of
cocaine into our country each day.” Of course, our military and national
guard have also been escalating our military presence in Colombia, Peru,
Panama, Bolivia, and Ecuador since 1990 as advisors, “to supply informa-
tion” about drug interdiction to the host countries.® Sound familiar?

We have many reasons to be concerned. Just look at what is happen-
ing with our military presence in the situation in Colombia. As of July
1999 the Revolutionary Armed Forces of Colombia (FARC) controlled
approximately 15,000 square miles of that Latin American country. This
area has, as a practical matter, become the homeland for this rebel army
of about 18,000 troops. The Colombian army so far still outnumbers the
rebels by about ten to one. But according to General Fernando Tapias,
the commander in chief of the Colombian army, this rebel force was
financed in 1998 by about $600 million in protection taxes from their
drug-growing and drug-smuggling operations. This means that the revo-
lutionary forces were able to outspend the country’s army, because where
a lucrative product is not taxed, lots of money is left over for bribes.’

What is our federal government’s response to this hopeless situa-
tion? We throw more money into Colombia for this losing and devastat-
ing conflict. In 1998 the United States provided about $289 million to
Colombia in counternarcotics assistance, and the amount had doubled
in each of the two previous years. Far from improving things, each year
these increasingly large amounts of money simply made the situation
worse. Nevertheless, in July 1999 in an effort to counter the explosion
in cocaine production and spreading insecurity, Drug Czar McCaffrey
recommended that we again increase our spending for this assistance to
Colombia to $600 million. But even that wasn’t good enough. President
Clinton responded by announcing in January 2000 (it was an election
year) that we would provide $1 billion over the next two years to combat
narcotics cultivation and trafficking in Colombia. Not to be outdone, the
Republicans introduced their own (election-year) plan to fund $1.5 billion
over the next three years.!"” Of course, additional persuasion for the

7. Tony Perry, “Navy Adding Muscle to Drug War,” Los Angeles Times, March 28, 2000,
Orange County ed.: A3, 16.
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funding of the good guys in Colombia might have come from the sizable
political contributions both parties received from the maker of the P-3
radar planes used to track the drug smugglers, from a major oil company
that has large investments in Colombia, and from the makers of the sixty
Blackhawk and Huey 2 helicopters provided to the Colombian army.
Of course, the helicopters were sent even though officials in the Clinton
administration acknowledged that the Colombian army had neither suf-
ficient hangars nor enough pilots for them. Finally, for all these reasons
and more, in June 2000 Congress finally agreed on an appropriation of
$1.3 billion to fight the War on Drugs in Colombia."" Think of the roads
that could have been repaired with that money.

What have been the specific results of all of this increased spending?
The left-wing guerrillas have gotten continually stronger and so have the
right-wing private armies that have sprung up to fight the guerrillas—and
both sides are considered to have direct ties to drug traffickers. Further,
according to our State Department, an average of ten Colombians were
killed each day as a result of criminal violence, mostly by right-wing
paramilitary groups. The rule of law has become virtually nonexistent.
According to their own statistics, the police in Colombia fail to solve 95
percent of crimes and do not even investigate most of the murders. The sit-
uation has become so utterly hopeless that at one time or another in 1999
most of the highways leading into the capital city of Bogota had been cut
off, and in November 1999 half the nation’s mayors threatened to resign
their positions because their districts had become ungovernable.!> A large
part of the incentive to resign must also have come from knowing that,
between 1997 and the end of 1999, thirty-four mayors in Colombia had
been assassinated and more than a hundred others had been kidnapped.'®
And through it all, Colombia has continued to produce more-potent
coca plants than ever before, to the extent that production increased by
140 percent in Colombia between 1995 and 2000 alone.'* Even with our
stepped-up efforts at heroin poppy eradication, drug producers have been
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able to increase their cultivation of heroin faster than our helicopters have
been able to eradicate it."

Thus the same General McCaffrey who said that this rebellion in
Colombia, “fueled by cocaine and heroin profits,” had “a terrible impact
on [Colombia’s] neighbors . . . [such that] there is widespread concern.”!®
Concern for what? The concern should be for changing the policy that
fuels the drastic situation, which is dragging us further and further into
an unwinnable civil war and which has destabilized the neighboring coun-
tries of Ecuador and Venezuela, where similar killings, kidnappings, and
hijackings are taking place.

But this is increased Zero Tolerance in action. Take a failed policy and
escalate it. Pretend that the reality of President Clinton’s comment about
insanity does not apply to drug policy, and don’t even think about the
fact that if we could somehow deprofitize these drugs, most of Colombia’s
problems would cease to exist.

The justification for U.S. policy has its own perverse logic: any decline
in drug use immediately becomes evidence that we should invest more
money and resources in the War on Drugs, because such declines show
that it is working. Of course, any increase in drug use, on the other hand,
also proves that we are not doing enough to fight drugs, so we must
redouble our efforts and the funding to reach our goals, whatever they
may be. Either way, we continue to throw good money after bad in the
interest of a failed policy.

So how could we further expand our policy of Zero Tolerance? We
have considered additional punishments for drug dealers and users, from
sentences of humiliation and the loss of privileges unrelated to the offense
to imposing the death penalty or using the military in U.S. domestic
affairs, and increased spending for foreign interdiction and increased U.S.
military presence in foreign lands. We have already tried most of these
plans, and they have, without exception, failed dismally—but we can
always do more. We could prosecute medical doctors who dare to defy
the federal government by recommending the medical use of marijuana.
This has already been strongly threatened but, so far, not carried out.
However, a similar tactic has been applied in the case of pregnant women.
In Charleston, South Carolina, a public hospital instituted a policy of noti-
fying the police when the blood of mothers giving birth tested positive for
cocaine. Some of these women were arrested and jailed shortly after their
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babies were born.'” Even putting aside the privacy rights of these women,
what the hospital did not focus on in trying to protect newborn infants
from danger is that enforcing the policy increases the likelihood that
women in labor who are using cocaine will avoid hospitals and have their
babies at home or even seek an abortion. This is not good public policy.

We have seen an expansion of Zero Tolerance in action in the arrests
of people who purchased decongestants and other medications to fight
the common cold. For example, in July 2009 Sally Harpold and her hus-
band were awakened early in the morning by the sound of police banging
loudly on their front door. Ms. Harpold was arrested, handcuffed, taken
downtown, and charged with buying a box of Zyrtec D allergy medicine
for her husband and then buying a box of Mucinex D for her daughter
at another pharmacy less than a week later. The reason for the arrest
was that her second purchase put her six-tenths of a gram over the three-
gram-per-week limit for purchases of pseudoephedrine, a decongestant
that can be used in manufacturing methamphetamines. The mug shot of
this grandmother appeared on the front page of her local newspaper the
next day under the headline “17 Arrested in Drug Sweep.” People in her
town must surely have felt safer once she was taken out of circulation,
since laws like these have been proliferating all across the country.'®

Following that lead, the federal government has been cracking down
more on pharmacies and convenience stores in their sale of pseudo-
ephedrine. For example, even though it was acknowledged by the federal
prosecutor that CVS Pharmacy did not intend to break any laws but did
knowingly “undercomply” with the law by failing to be sufficiently sus-
picious of customers who bought specified cold medications, the federal
government pursued a civil suit against the pharmacy, which resulted
in CVS agreeing in October 2010 to pay a fine of $75 million."” The
unintended consequence of that approach is that, to the extent it keeps
people like the homeless and college students from manufacturing small
amounts of drugs, it reserves more of the market to large-scale Mexican
drug cartels. But at least this approach has the benefit of showing that the
government is actually doing something about the problem.

Similar unintended consequences have been obtained by government
crackdowns on marijuana, because when the natural stuff temporarily is in
short supply, the market is filled by newly created synthetics that have not
yet been declared illegal. Of course, using these untested fake pot blends,
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which mostly consist of smokable plant leaves coated with chemicals,
almost immediately results in increased hospitalizations of the users for
seizures, hallucinations, and dependency. So naturally the DEA responds
to those problems with additional crackdowns on the ingredients that are
used to create the synthetic marijuana.?* And so the game continues, with
everyone losing—everyone except the suppliers of the drugs.

For some even more extreme Zero-Tolerance measures, some people
have seriously proposed that our government add poison to batches of
seized drugs and then announce with great fanfare that the drugs have
been released back into our communities. They reason that this diaboli-
cal approach would serve as a powerful deterrent to drug users. But that
leaves one to wonder how many children would have to be poisoned
before those people would agree that this was not a good idea.

As stated earlier, U.S. drug policy is already responsible for restrictions
on cash transactions of $10,000 or more and is also using our banks more
and more as informants to the federal government about suspicious activi-
ties in private financial transactions.?! But these intrusions could also be
increased. The Office of National Drug Control Policy has already been
previewing national television shows in order to award financial credits
to programs that weave “anti-drug themes into their shows.” Until this
practice became public knowledge, the television networks allowed it
without complaint. After all, the policy released them from an obligation
to run public service advertisements, which don’t pay nearly as well as
corporate-sponsored private ads.?> Some people regard this form of insti-
tutionalized government censorship as a truly frightening proposition and
directly subversive of our freedoms and our way of life, but its continua-
tion would certainly be one way of stepping up our current efforts in the
War on Drugs.

In addition to its efforts at censorship, the Office of National Drug
Control Policy surreptitiously placed software cookies on the computer
hard drives of individuals who had clicked on the government’s antidrug
advertisements on the Internet. These pieces of software monitored the
Internet use of these people and made this information available to the
government. When this program became public knowledge, however,
the White House acknowledged that it “might” be a violation of federal
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privacy guidelines and ordered that it be terminated. But this government
program could be renewed and even expanded if we increase our Zero-
Tolerance approach.?

If we want other frightening options, consider that the United
States has persuaded Colombia to develop a powerful fungus known as
Fusarium oxysporum, which could be released on hundreds of thousands
of acres now being used to grow heroin poppies and coca plants. This
fungus is unmatched in killing these plants, but its effects on humans and
groundwater are still unknown. Its ability to mutate and kill plants other
than poppies and coca is also unknown, but it is known that it is related
to major plant pathogens of wheat and corn. In our fanatical crusade to
stem the flow of illegal drugs into the United States, however, we would
do well to remember the harmful effects on humans of Agent Orange, the
defoliant used in Vietnam, as well as the Irish potato blight, Dutch elm
disease, and the chestnut blight, each of which was caused by the intro-
duction of an exotic fungus.?*

We could also increase the use of the civil justice system in our Zero-
Tolerance programs. One way would have been to pass H.R. 1042, the
Drug Dealer Liability Act of 2000, which would allow anyone who is
harmed, directly or indirectly, by the use of an illicit substance, to bring a
civil action against the drug dealer. Parties who could sue would include
the user of drugs, as long as “the individual personally discloses to narcot-
ics enforcement authorities all of the information known to the individual
regarding all that individual’s sources of illegal controlled substances.”
To people who understand the federal judicial system, this bill is comical.
But because frustration with lack of progress is so high, it passed in the
U.S. House of Representatives on October 10, 2000. Can you imagine? A
drug user who drove his car into a tree after using drugs could “narc” on
himself and then sue his dealer in federal court, and so could the owner
of the tree and other drivers who were delayed in traffic as a result of the
crash. If a program isn’t working, just pass another law.

Another way to increase the use of the civil justice system is to con-
tinue to shift the burden of prosecuting small-time drug dealers from
the government to other people, such as landlords, who are increasingly
being forced to evict known drug dealers or face prosecution themselves.?
In California, landlords are already required—at considerable peril to
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themselves—to evict a tenant if they have received notice from city pros-
ecutors or city attorneys that the tenant is believed to be dealing drugs.?®
Even putting aside the constitutional issues of forcing landlords to take
action of this kind, the program simply doesn’t work. Just ask the judges
who oversee it. One of those is U.S. District Judge Milton I. Shadur in
Chicago, who has described attempts to evict public housing tenants
for minor drug infractions as a cosmetic, headline-grabbing policy that
masks the drug war’s failure and has concluded, “Any thought that [evic-
tions are] a meaningful deterrent to the drug trade betrays an abysmal
ignorance.”” And who really benefits when the government causes a
family to be evicted because one of their members is believed to be selling
drugs? At the very best, this only moves the drug sales a few blocks away.
But at least it lets us feel like we are actually doing something to beat back
the problem. Doesn’t it?

Other ways to increase Zero Tolerance include increasing showcase
areas under the old federal Weed and Seed programs. Unfortunately,
however, short-lived cure-de-jour federal programs like Weed and Seed
were no more effective than any of the other failed attempts to stem the
drug tide. This particular program involved depressed areas that were
handpicked by the federal government in the early 1990s to receive extra
police protection and community assistance and federal money for clean-
up.?® Depending on one’s definition of success, they were successful, so
long as we continued to spend the extra money. These few showcase areas
were cleaned and painted, and because of the extra police presence, crime
decreased substantially; so the residents were happy. When I was quoted
at the time as saying that this was a temporary Band-Aid solution involv-
ing an exercise in “crime relocation,” I incurred the wrath of the city’s
chief of police and the U.S. Attorney. If we had the resources to conduct
such programs in every deserving area, that would be one thing. But we
did not, we do not, and we will not. And true to form, the programs
always involved a lot of “weeding” (arrests) but very little “seeding”
(addressing the educational and economic problems of the area). Today,
after great amounts of federal money were spent to make us feel we were
doing something positive, all of these showcase communities have, to my
knowledge, reverted to their prior condition, while the drug warriors have
sailed on to do other good deeds.

No discussion about increased Zero Tolerance would be complete
without focusing on the increased presence and use of SWAT teams.

26. See California Health and Safety Code, Section 11571.1.

27. Linn Washington, “Drug War Doubters,” Los Angeles Daily Journal, December 7,
1992:6.

28. See Gina Shaffer and Agustin Gurza, “Some Fear Weed and Seed Is Just a Temporary
Solution,” Orange County Register, December 14, 1992: A1, 6.



174 +« CHAPTER 6

These paramilitary units are trained to perform high-risk operations, and
it is standard procedure for them to wear masks and bulletproof vests
and be armed with high-caliber rifles and machine guns. They were first
created in 1968 by the Los Angeles Police Department in response to the
Watts riots but since that time have spread to most of the larger police
departments in the United States and Canada. Peter Christ, a retired
police captain in upstate New York and founding member of LEAP (Law
Enforcement Against Prohibition), on the basis of his interaction with
these male-dominated teams, observed, “Being a member of a SWAT team
is, in a way, like playing ‘war,” only with real toys. Training is a real kick.
And when you actually get out there to do it, it’s even more thrilling. And
the more of it you can do the better.”%

But what is the point of having these teams and training them and
then not using them? Their existence must be justified in some way, and it
is: by increasingly using them in efforts to arrest drug dealers. As anyone
knows, selling large amounts of illicit drugs can be a violent business,
and sometimes units like this are necessary. But as described in previous
chapters, sometimes these teams make mistakes and invade the wrong
houses, traumatize children, and even mistakenly shoot people and their
pets. Nevertheless, we have generally accepted this increased approach as
a necessary evil to enforce our policy of Drug Prohibition. You can bet
that with increased Zero Tolerance we will see a lot more of all of that.

In February 1999 then Senator Joe Biden concluded that the drug
problem in Mexico was more than that country could handle. He suggest-
ed that the United States might be better off simply to purchase all of the
drug output of the South American countries and destroy it, as this would
probably be cheaper.’® As far as his argument went, the senator was prob-
ably correct. But given the laws of supply and demand, can you imagine
how quickly more of these drugs would be planted and harvested if Uncle
Sam was the buyer? Even if such a plan were pursued, the drug-producers
would undoubtedly sell inferior leftovers to the U.S. government and con-
tinue to sell the high-quality stuff on the illegal market for even greater
total profits. But at least Senator Biden was willing to suggest an alterna-
tive to our current policy, and for that he should be commended.

One thing is clear. We continue to reduce our civil liberties in an effort
to rid ourselves of this critical problem, and in doing so we risk having
our government become more repressive, like those of Saudi Arabia and
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Singapore. We have been eroding our civil liberties ever since we began
our policy of Drug Prohibition, and we have no benefit to show for it.
Of course, outlawing drugs like marijuana hasn’t stopped 100 million
Americans from trying them. But we could control drugs, make them
harder for kids to get, weaken the cartels, focus police resources on vio-
lent crime, and generate billions in revenue and savings by following a
commonsense approach instead of one based on some people’s sense of
drug morality. But it is completely consistent with a policy of increased
Zero Tolerance to continue to ignore reality and failure and instead to
continue with more and more of what has been shown not to work,
which is intruding to even greater degrees into people’s personal lives
with searches, wiretaps, police questionings, asset forfeitures, and other
deprivations of liberty.






CHAPTER 7

Education

While [drug policies] are being debated among judges, legislators
and other policymakers, it would be quite useful to bring the
debate to a more broad-based discourse. Although one sees an
occasional article about decriminalization of drugs, and there has
been relatively extensive publicity about the California marijuana
initiative, the arguments and insights contained in the materials
included with your July 30 letter are rarely mentioned in the
popular press. I believe that the notion of decriminalization may be
more popular than our politicians believe, and the only way to get
that point across would be to broaden the debate.

JuDpGE ROBERT W. GETTLEMAN,
U.S. District Court, Chicago, Illinois

veryone is in favor of drug education—parents, politicians, law

enforcement officials, newspaper editors, and the general public.

And in fact, every proposed drug policy option that I have ever
heard of contains a major provision for drug education. But what actually
is drug education, and how can it be used most effectively?

The first thing to remember is that the problem of drug use and abuse
is multifaceted and that nothing, including a good program of education, is
going to enable us to get drug-related problems out of our lives. Education
can be a powerful tool, but it will never be a cure-all. The massive public
education campaign in this country on the dangers of cigarettes has led to
many thousands of people kicking the habit, but as long as tobacco grows
on the earth, some people will continue to smoke or chew it.

It is the same with other dangerous and sometimes addicting drugs.
Education will almost never sway a chronic, confirmed addict, whether
her drug of choice is heroin, cocaine, nicotine, or alcohol.! But once she
has abstained for a while and has seen what her life can be like without
the drug, education begins to have a chance. Furthermore, education can
and does have a positive effect on people who are not yet using and even

1. Robert L. Jackson, “Chronic Addicts Seen at Core of U.S. Drug Abuse,” Los Angeles
Times, July 21, 1994, Orange County ed.: Al6.
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on casual users by reducing their drug use. But unless it is combined with
concentrated drug treatment programs, education alone has rarely been
successful for chronic users.

I remember being in the UCLA student store in the mid-1960s when
a young lady in line ahead of me was buying a pack of cigarettes. She
noticed, apparently for the first time, the warning label on the cigarettes
and asked the cashier what it was. When the cashier explained, the young
lady asked if they had any cigarettes without the warning label. When the
cashier said no, she bought them anyway.

So education has its limits, but it is certainly one of our most impor-
tant tools. Its goal should be to impress on people, both young and not
so young, that drug use is risky, harmful, expensive, and unattractive.
There are several traditional approaches to accomplish this goal. One, the
cognitive model of drug use and abuse, assumes that people will make
rational and informed decisions either not to use drugs or to use them
in moderation, if only they are given true information about the drugs.
Another approach, affective education, goes beyond the cognitive model
and concentrates on personal and social development, stressing decision
making, effective communication, and assertiveness. Affective education
attempts to teach the skills needed to resist peer pressure and the glamor-
ization of drug use by the media and popular culture. A third approach
is social learning theory, and it is based on the concept that people learn
behaviors through modeling, through reinforcement by peers and environ-
ment, and by community standards and practices. The idea behind social
learning theory is that once these factors are understood, behavior can be
guided and changed by applying them in a positive manner.?

Of course these traditional approaches to drug education require that
honest, accurate information be provided to and discussed with the people
to be educated. Unfortunately, current drug policy in many ways prevents
this. One obstacle is the Drug-Free Schools and Communities Act,’ which
prohibits the use of federal funds for programs that do not provide a
“clean and consistent message” that the illegal use of alcohol and other
drugs is wrong and harmful. Only the message of total abstention, or Zero
Tolerance, is allowed in federally funded schools, which tends to inhibit
an honest and forthright discussion about drugs. This one-size-fits-all
approach to education is unrealistic and close-minded and simply does not
get through to today’s youths.

2. See Department of Justice, Office of Juvenile Justice and Delinquency Prevention,
Federal Register 64, no. 122 (June 25, 1999): 34504-9; G. J. Botvin, S. Sckinke, and M.
Orlandi, eds., Drug Abuse Prevention with MultiEthnic Youth (Thousand Oaks, Calif.:
Sage, 1995); and A. Bandura, Social Learning Theory (Englewood Cliffs, N.J.: Prentice
Hall, 1977).

3. See 20 U.S.C. §7116.
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Why not instead model drug education in schools on the antismok-
ing campaign, which has been a real success story? Between 1970 and
1992, the per capita consumption of tobacco in the entire United States
was reduced from ten pounds to five pounds per year, and the percentage
of people over eighteen who smoked was reduced from 42.4 percent in
1965 to 25.5 percent in 1992.* And this trend has continued, as shown
by a survey conducted in 2009 by the National Institute on Drug Abuse,
which found that cigarette smoking by students in grades eight, ten, and
twelve was at its lowest point since 1975, when the surveys began. The
same study showed that marijuana use by these students had leveled off
during the last five years.® All of this has been accomplished not by mak-
ing tobacco illegal but by making truthful information available to people
and by changing social tolerance of secondhand smoke. There is no reason
why similar results cannot be achieved by treating illegal drugs in a similar
fashion.

There is no question that tobacco is a killer. In 1993 the annual rate of
deaths in the United States caused by smoking was about 400,000 people.®
Former U.S. Surgeon General C. Everett Koop once pointed out that the
number was equivalent to two fully loaded jumbo passenger jets crashing
each day and killing everyone aboard. Smoking is also considered directly
responsible for thousands of tobacco-induced abortions,” and secondhand
smoke is a substantial health risk even to nonsmokers.® If any popular
substance should be prohibited, shouldn’t it be tobacco?

Why isn’t tobacco illegal? For three reasons. First, the use of tobacco
is deeply imbedded in our country’s heritage and lifestyle, and people
would protest this governmental intrusion into their lives as an attempt
to take away their rights and freedoms. Second, given the history and
failure of Alcohol Prohibition, the public would not support such a thing
because they realize that it wouldn’t work. Third, the tobacco companies
are extremely powerful and well financed and probably have the political
strength to defeat any attempt at prohibition.” So instead of outlawing

4. Centers for Disease Control, “Cigarette Smoking Among Adults—United States, 1992,
and Changes in the Definition of Current Cigarette Smoking,” MMWR 43, no. 19 (May
20, 1994), http://www.cdc.gov/mmwr/preview/mmwrhtml/00033250.htm.

5. National Institute on Drug Abuse (NIDA), “NIDA InfoFacts: Cigarettes and Other
Tobacco Products,” September 2010, http://www.drugabuse.gov/infofacts/tobacco.html.
6. Sheryl Stolberg, “Mortality Study Finds Tobacco Is No. 1 Culprit,” Los Angeles Times,
November 10, 1993, Orange County ed.: Al.

7. Joseph R. DiFranza and Robert A. Lew, “Effect of Maternal Cigarette Smoking on
Pregnancy Complications and Sudden Infant Death Syndrome,” Journal of Family Practice
40, no. 4 (April 1995): 385.

8. Dan Morain, “Report Lists Effects of Smoke on Californians,” Los Angeles Times,
February 25, 1997, Orange County ed.: A3.

9. There is strong evidence that the tobacco and alcohol companies have supported the
traditional educational programs in order to reinforce the distinction in the minds of
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tobacco, we treat the use of tobacco products as serious health and social
problems and focus on education and treatment programs to reduce the
harm that the use of tobacco causes. Since the educational information
about tobacco use is for the most part true and accurate, the programs
have produced favorable results.

As many people have pointed out, tobacco is not the only harmful
substance that we allow to be sold and consumed under Food and Drug
Administration regulation and other government agency guidelines. There
is alcohol, of course, and also high-fat foods like potato chips, cheeseburg-
ers, doughnuts, and French fries. The list is really quite long when you
think about it. What about chainsaws, automobiles, epoxy glue, and the
weed killers and pesticides that we use on our lawns and in our gardens?
Instead of outlawing these products, we use intelligence and education
in our attempts to reduce the harms associated with their presence in
our communities. It could be argued, for that matter, that a debilitating,
mind-numbing addiction to television is one of the major afflictions of
American society, but we are not about to make it illegal. If we somehow
did, however, you can be assured that the black market would quickly
find a way around the prohibition.

Unfortunately, the methods now most often used in schools to teach
about the harms of illicit drugs are quite different from the ones we use
for tobacco and other dangerous products. They frequently use scare
tactics and untruthful information about drugs, especially marijuana,
even though we have seen time and time again that this is often counter-
productive. Children are often told that marijuana is highly addictive and
that long-term marijuana users often develop a chemical dependence that
makes withdrawal difficult or impossible without professional help. But
children find out soon enough that this message is untrue, which serves
to discredit the messengers. Then, logically, after learning that we spread
untruths about marijuana, children learn not to believe us even when we
tell them the truth about such drugs as methamphetamines and cocaine.

In fact, less than 1 percent of all marijuana users in this country use it
daily, and most use it only occasionally.'® We encounter the same problem
with the so-called gateway, or stepping stone, theory, which holds that
smoking marijuana leads to harder drugs. Since marijuana is far and away
the most popular illicit drug in the United States today, almost everyone
who uses harder drugs such as cocaine, LSD, or heroin has probably at
one time or another also used marijuana. However, the overwhelming

politicians and the general public between illicit drugs, on the one hand, and the legal drugs
of tobacco and alcohol, on the other. (See Steven B. Duke and Albert C. Gross, “Smoking
Out a Drug Policy,” Orange County Register, July 24, 1994: Commentary 1.)

10. See Lynn Zimmer and John P. Morgan, Marijuana Myths, Marijuana Facts: A Review
of the Scientific Evidence (New York: Lindesmith Center, 1997), 26-30.
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majority of marijuana users never go on to use any of these other drugs,
a fact that is often withheld from young people.!!

If we want to apply the gateway theory consistently, we should point
out that most people, before they try marijuana, have already used tobac-
co. In addition, children, even our younger children, are not so gullible.
They can think; they can observe; they can reason; and above all, they are
practical. What’s more, in today’s increasingly fast-paced society, children
are growing up earlier and becoming more and more savvy all the time.
Here is what a class of fifth graders wrote when they were asked to com-
plete the following proverbs:

Better to be safe than . . . explain it to mom.
Strike while the . . . bug is close.

Don’t bite the hand that . .. looks dirty.

A missisas goodasa... mister.

You can’t teach an old dog . . . math.

A penny saved is . . . not much.

Children should be seen and not . . . spanked or grounded.
If at first you don’t succeed . . . get new batteries.

You get out of something what you . . . see pictured on the box.

So drug education for our children, even our young children, must be
thoughtful, verifiable, reasonable, and practical—or it will fail. Take, for
example, the “Just Say No” approach, which began simply as a comment
made to the media by Nancy Reagan. This is the “poster child” slogan for
total abstinence and Zero Tolerance. This message may be sufficient for a
minority, and total abstinence does work for a lucky few, but it irrefutably
and categorically does not work for the majority.

Most of our preadolescent children and many of our older children do
abstain totally from mind-altering drugs. But beginning at adolescence,
many children begin to experiment with all kinds of risk-taking activities,
including drug use. Sometimes “Just Say No” becomes “Just Say Maybe”
or “Just Say Sometimes.” And unfortunately, there are even occasions
when it becomes “Just Say Yes.”

Today’s children see all kinds of drugs used every day. They see how
parents react to their teenage daughter’s emotional response when the boy
of her dreams asks someone else to the prom: they give her a Valium to
calm her down. They see their parents come home from work and have
a couple of stiff drinks. If they have trouble paying attention in school,
they themselves may be prescribed Ritalin. It is even increasingly common
for children to be given Prozac or Zoloft for depression. Even caffeine,

11. Ibid., at 32-36. See also Appendix B.
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considered a relatively harmless drug by our culture, is pushed on children
as young as three or four in soft drinks that are aggressively marketed to
young people—and many children have become addicted to it.

So children are confused about the difference between good drugs
and bad drugs, and it’s no wonder. Add to this confusion revelations of
hypocrisy, which certainly do not escape our children’s attention, when a
lengthy list of our public officials are caught taking illegal drugs or openly
admit to having used them in the past. One of them is President Obama,
who openly acknowledged his prior use of both marijuana and cocaine
in one of his books. Others include Washington, D.C., Mayor Marion
Barry, who was captured on videotape snorting cocaine; New Mexico
Governor Gary Johnson, who publicly acknowledged his prior use of both
marijuana and cocaine; President Clinton, who acknowledged having used
marijuana in his youth but denied inhaling, a denial that immediately
became a huge and lasting national joke; Vice President Gore, who is
on record as opposing the medical use of marijuana but who is believed
to have smoked marijuana on numerous occasions when he was a cub
reporter in the early 1970s,'? and even President George W. Bush, who is
thought to have used cocaine, a charge he deflects with statements about
the past being past. (Of course, President Bush’s alleged cocaine use did
not stop him from signing a 1997 bill mandating a minimum 180-day jail
sentence for first-time offenders convicted of possessing a gram of cocaine
or more.)"

But the list of elected political leaders who have used drugs goes on
and on. Our children might legitimately ask if anyone really believes that
it would have helped any of these national leaders to have been arrested
and put in jail for their youthful or even adult drug usage. Thus is it any
wonder that our young people, and people all over the world, do not
believe us or take us seriously?

Of course, hundreds of thousands of people who are not elected offi-
cials are currently serving lengthy prison sentences for drug convictions. In
Texas 60 percent of the prison population is serving time on drug charges.
Our children might well ask whether drug use is really such a heinous
crime, whether marijuana or even moderate cocaine use is really so harm-
ful, or whether it is a personal matter, so that even former drug users can
be elected to office—even to the presidency—without ill effects.

Over the years, police departments all over the country have been
forced to recognize the practical harm they were causing themselves by
attempting to enforce Zero Tolerance in their hiring practices. Because

12. “Comment: Gore’s Greatest Bong Hits,” New Yorker, February 7,2000:31-32.
13. William F. Buckley, Jr., “The Long Arm of Cocaine,” Orange County Register,
September 2, 1999: Local News 9.
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that policy had the unintended consequence of making large numbers
of otherwise excellent recruits ineligible, many police departments have
changed their requirements to accept applicants who have acknowledged
prior drug use. Under the coercion of polygraph testing, for example,
fully 65 percent of recruits in the Denver police department acknowledged
some past drug use—and not just marijuana. One recruit accepted into the
police academy stated that on approximately 150 occasions he had used
a wide variety of drugs, including crack cocaine, LSD, mescaline, PCP,
methamphetamines, Darvon, and Valium.' Even the police have realized
that their recruits should be assessed on their overall merit and not dis-
qualified just because they used drugs in the past.

It is a great—and completely unnecessary—irony that when we preach
Zero Tolerance, we forfeit the ability to communicate with large numbers
of children precisely at the time when they are at the most vulnerable
and needy stage of their decision-making lives. This is not only stupid
and shortsighted but can have very negative consequences.” Instead of
teaching our children merely to follow directions and instead of promot-
ing unrealistic behavior with T-shirt slogans like “I believe in a drug-
free America,”'® we should be tackling drug problems with a realistic
educational approach. By definition, Zero Tolerance does not do that.
Therefore, programs that advocate Zero Tolerance make zero sense.
Instead of the meaningless “Just Say No,” an effective program would be
based on individual responsibility and “Just Say Know.”

We have similarly made a great mistake in following the mindless
rationale that we do not dare to try a different approach to drug educa-
tion because “it would send the wrong message to our children.” Doesn’t
it make much more sense for parents to sit down with their children, have
a frank and open discussion about the dangers of drugs, and discourage
their children from using drugs in the strongest possible terms? Doesn’t
it make more sense to tell children that if they ever find themselves in a
situation in which they feel their safety is in jeopardy because of their
or their companions’ use of alcohol or other drugs, instead of taking a
further risk by driving, they should call the parents for a ride home, and
the ride will be provided—with no questions asked? As a practical matter,
it can be dangerous to tell children that they are bad or that they have

14. Jesse Katz, “Past Drug Use, Future Cops,” Los Angeles Times, June 18,2000, Orange
County ed.: A1, 12-13.

15. See Tibor Machan, “Zero Tolerance Adds Up to Little Sense,” Orange County Register,
March 15, 1998: Commentary 4.

16. It is my understanding that the original main sponsors of Partnership for a Drug-
Free America were the tobacco and alcohol industries. And today it is mostly pharmaceu-
tical companies. (See http://www.druglibrary.org/schaffer/library/pdfal.htm.) Drug-free
America indeed!
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disappointed or betrayed you. Why? Because often the consequence is
that they will hide the truth from you in the future, and that can result
in them being severely injured or even killed. Doesn’t it instead make
more sense to give our children the message that their safety is the most
important thing?

So how exactly should we, as parents, talk to our children about
drugs? This is certainly important, because one way or the other, parents
do have an appreciable effect on their children in this area. One of the
most important things a parent can do is, not just talk, but listen. Try to
make it a two-way conversation. Ask what they think, and ask if it is a
subject their friends discuss. One way into this is to ask if they and their
friends discuss celebrities who use drugs. Then listen when they answer!
As Yogi Berra once famously said, you can hear a lot by listening. And if
the conversation does not go well, state that you didn’t mean to surprise
them, and suggest talking to them again another time—soon.

So should parents acknowledge to their children that they have used
illicit drugs? That depends on your children and the situation. But one
thing is clear: never lie, because if they hear the truth from someone else,
you will lose your credibility and then much of your ability to help will
be diminished. So many experts suggest, again depending on the circum-
stances, staying calm and giving either an honest answer or no answer at
all. But also try to avoid giving more information than your child asked
for. In addition, tell your children that the discussion is not about you in
the past, it is about them in the present and future, and it is crucial that
they understand that you do not want them to use drugs. Why? Because
drugs can be dangerous, unpredictable, expensive, distracting, and can
take them away from having a good and satisfying life.!”

Marsha Rosenbaum of the Lindesmith Center in San Francisco out-
lined another good approach. She wrote and then published a letter to her
son Johnny, who was at that time a freshman in high school. After telling
him the truth about various drugs, discussing their dangers, and explain-
ing why she felt that he would be smart to abstain from them completely,
she closed her letter as follows:

Despite my advice to abstain, you may one day choose to experiment.
I will say again that this is not a good idea, but if you do, I urge you
to learn as much as you can, and use common sense. There are many
excellent books and references, including the Internet, that give you
credible information about drugs. You can, of course, always talk to
me. If I don’t know the answers, I will try to help you find them.

17. Much of this advice is taken from an advertisement from the Partnership for a Drug-
Free America at http://www.drugfree.org.
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If you are offered drugs, be cautious. Watch how people behave,
but understand that everyone responds differently—even to the same
substance. If you do decide to experiment, be sure you are surrounded
by people you can count upon. Plan your transportation and under no
circumstances drive or get into a car with anyone else who has been
using alcohol or other drugs. Call us or any of our close friends any
time, day or night, and we will pick you up—no questions asked and
no consequences.

And please, Johnny, use moderation. It is impossible to know
what is contained in illegal drugs because they are not regulated. The
majority of fatal overdoses occur because young people do not know
the strength of the drugs they consume, or how they combine with
other drugs. Please do not participate in drinking contests, which
have killed too many young people. Whereas marijuana by itself is not
fatal, too much can cause you to become disoriented and sometimes
paranoid. And of course, smoking can hurt your lungs, later in life
and now.

Johnny, as your father and I have always told you about a range
of activities (including sex), think about the consequences of your
actions before you act. Drugs are no different. Be skeptical, and most
of all, be safe.

Love, Mom!®

A similar problem, which also can be a killer, is presented by people
whose drug usage has brought them into the criminal justice system. It is
exemplified in my mind by my conversation with a friend who told me
that “the system has killed my son.” When I asked him what he meant,
he said that his son, whom he loved deeply, had been addicted to narcot-
ics, and that had put him in jail several times. Then while the son was on
probation, his probation officer told him that because of his continued
drug usage he was going back to jail for a year. His son was so upset just
by the thought that he committed suicide.

Other parents who have lost children from overdose, suicide, or any
other cause are increasingly seeing that if only society had treated the use
of drugs as an educational and medical issue instead of a criminal justice
issue, their loved one would still be alive.! From what I have seen in my
twenty-five years as a trial court judge, I agree with them in almost every
case. And that is why I devote so much time to this issue. In fact, I believe

18. Marsha Rosenbaum, “A Mother’s Advice About Drugs,” San Francisco Chronicle,
September 7, 1998: A23.
19. See David Whiting, “Grieving Parents Challenge Mindset,” Orange County Register,
November 21, 2010:1, 6.
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that changing our nation’s failed and hopeless policy of Drug Prohibition
is the most patriotic and helpful thing I can do for the country I love!

Dr. Ronald K. Siegel, a professor of pharmacology at UCLA, wrote
in his book Intoxication: Life in Pursuit of Artificial Paradise that it
is in the nature of all mammals, including human beings, to use mind-
altering drugs in times of stress. He gave the example of water buffaloes
in Vietnam, which are large but very tranquil beasts. When subjected to
the stress of B-52 raids during the Vietnam War, they immediately headed
for the local coca leaf plants and started chewing on them. But when the
raids subsided and things settled down, they went back to their prior
activities.?

So it is a fact of life that all mammals, including our children, are
inclined to take drugs on some occasions. Sometimes this causes harm,
sometimes not. For centuries South American peasants have chewed the
coca leaf for relief from fatigue, hunger, thirst, cold, and other miseries.?!
Even in the American embassies in Quito, Ecuador, and La Paz, Bolivia,
coca tea has been served for years to visitors as a remedy for altitude sick-
ness. Many Jewish children begin drinking wine at an early age during
religious ceremonies, and French children learn to drink wine regularly at
meals from an early age. These people traditionally have fewer problems
with alcoholism than people who began drinking alcohol much later in
life. Certainly total abstinence would sometimes be best from a health and
social standpoint, but total abstinence as a general rule is unrealistic. No
matter what we do, some people are going to take, and in some instances
be harmed by taking, mind-altering drugs.

I am a member of a group called the World Affairs Council of Orange
County, which puts on public interest forums on international topics
of interest. This group’s slogan is “America’s greatest security is a well-
informed public,” and the group prides itself on presenting as many sides
of an issue as possible. The same slogan could and should be used with
regard to our nation’s drug policy.

Another slogan might be “In a democracy, we get the government
we deserve.” When I was in the Peace Corps in Costa Rica from 1966
to 1968, there was an article in the national newspaper about a recent
election in Ecuador. The manufacturers of a commercial foot powder had
decided to take advantage of the upcoming elections by taking out ads
that said, “Vote for Stop-Itch, Vote for Stop-Itch.” Well, Stop-Itch won
the election as a write-in candidate.

20. Ronald K. Siegel, Intoxication: Life in Pursuit of Artificial Paradise (New York:
Dutton, 1989), 129-30.

21. See Jacob Sullum, “Snow Job: The Demonization of Cocaine,” National Review,
September 27, 1999:30-32; and Peter T. White, “Coca: An Ancient Indian Herb Turned
Deadly,” National Geographic, January 1989:2-47.
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Just as there is no easy path to good government in a democracy, there
is no easy path to effective drug education. Our best hope is for parents to
take an active interest in their children, assist them with honest informa-
tion, and help them to develop the confidence, feelings of security, and
strength of character to resist outside pressure, whether from their peers,
the advertising industry, or popular culture in general. Teach them that
only they have sovereignty over their body and that if they abuse it, their
body will not forget, regardless of whether the substance is legal or illegal.
Although some things only hard experience can teach, such an approach
would surely help children to make rational and informed decisions.

The simplistic but politically popular educational policy of Zero
Tolerance (which sometimes encourages children to turn in their parents
for drug violations and often results in silly outcomes like banning the
use of dummy air rifles in high school ROTC classes)?* teaches children
that it is all right for adults to be arbitrary in the name of consistency and
keeps them from facing the hard decisions in life. One-size wisdom has
proved time and time again to be not only ineffective but also, sometimes,
lethally unjust. Moreover, children can see that schools often back down
from their seemingly arbitrary positions the minute Daddy shows up with
a lawyer, which is certainly not a good lesson for us to impart. Edmund
Burke said, “Example is the school of mankind, and they will learn from
no other.” Our approach to drug education bears him out.

Thus the truth about the dangers of drugs is reason enough to give
our children pause—there is no reason to stoop to sensationalism, arbi-
trariness, or falsehood. Instead we must encourage educators to be open
and honest with everyone, including our children, and allow a free and
open discussion. And it is critically important to drive home the point that
just because we do not advocate a Zero-Tolerance approach to decision
making does not mean that we do not hold people accountable for their
actions or that we accept excuses for a lack of performance. But confin-
ing ourselves in a box by prescribing a punishment before we know the
offense and the circumstances results in arbitrariness, and that is what our
children rightly find unreasonable.

In pursuing a more realistic and effective drug education policy, we
must also acknowledge that drug use depends not only on the pharmaco-
logical properties of the drugs themselves but also on the set, or psycho-
logical state of the user at the time of usage, and on the setting, or such
things as social conditions, geography, and even the weather.?® This is

22. “Has Zero Tolerance Gone Too Far?” Los Angeles Times, June 24, 2000, Orange
County ed.: B13.

23. See Norman Zinberg, Drug, Set, and Setting (New Haven, Conn.: Yale University
Press, 1984).
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reality, and we will never make progress by faking that reality. Examples
of the importance of the set and the setting in combating drug abuse can
be seen in what happened at the end of the war in Vietnam. When Saigon
fell in 1975, our Department of Defense knew that thousands of returning
GIs were addicted to narcotic drugs. These soldiers were young, were far
from home (often for the first time), were scared, had time on their hands,
and had spending money, and narcotic drugs were freely and cheaply
available. So they took them and in many cases became addicted to them.
Defense Department personnel were rightfully worried. They handed out
contracts for drug treatment by the hundreds so that addicted servicemen
would have somewhere to go when they got home. Then they waited for
the onslaught.

But it never really came. A large percentage of the soldiers left their
addictions behind them. As soon as they were back in safe and familiar
surroundings, most of them reverted to their prior, nonaddicted life-
style. Once the psychological state and the social conditions of the users
changed, they were no longer hooked.

The phenomenon of set and setting was anecdotally explained by
Malcolm X in his Autobiography.** Under the spiritual direction of
Muslims, hard-line heroin addicts from Harlem and elsewhere who were
robbers, con men, and philanderers changed almost overnight into clean-
cut and well-disciplined followers of Islam. Not only did they become
nonviolent and law-abiding but they also gave up alcohol and other
drugs and would not have sexual relations outside of wedlock. How does
Malcolm X explain this transformation? Their conversion to the new faith
gave these violent men a reason to change and something to believe in that
gave their lives meaning. In other words, the men’s conversion changed
the set and the setting.

For the same story, but in reverse, talk to almost any parole officer.
Large numbers of drug users and addicts are released from prisons each
day throughout this country. While in prison these people had access to
drugs, but since drugs are much more expensive in prison, few if any were
still physically addicted at the time of their release. Yet as soon as they
reentered their home turf, where they saw the same buildings, people, and
lifestyle, they frequently resumed their addiction. Why does this happen?
Set and setting: psychological state and social conditions of the user.

How can this situation be overcome? Education and treatment.
Give the addict a reason to get out of bed in the morning other than his
fifteen-minute high on drugs. Work with her before she leaves prison
(or better yet before she is sent there in the first place); teach her about

24. Malcolm X and Alex Haley, Autobiography of Malcolm X (New York: Ballantine
Books, 1964).
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health considerations and job and parenting skills so that she is equipped
to do something other than fail when she reenters society. As we will see
in the next chapter on rehabilitation and treatment, these efforts can be
enormously successful and gratifying. But they do not have the public’s
attention or wholehearted backing, and so they are not politically popu-
lar. The question of drug education is complicated because human beings
are complicated, but problems of drug abuse are not solved by slogans,
tricks, or gimmicks.

Like anything else, positive results come from understanding, hard
work, and perseverance. Sure, gimmicks can be fun. But most of the time
they are ineffective and create only the illusion that we are accomplishing
something. Does anyone seriously believe that stenciling “Just Say No to
Drugs” on a strainer in restroom urinals actually accomplishes anything?
We must remember the lesson learned by the school board that furnished
to fourth graders pencils stamped with “It’s not cool to do drugs.”
The children quickly saw that sharpening the pencils gave “cool to do
drugs” and, eventually, “do drugs.” This does not mean that we should
not be creative in our public service reminders, such as the memorable
holiday enforcement message on a highway in Phoenix that said, “Drive
Hammered—Get Nailed.” But slogans and gimmicks will never substitute
for intelligent policy.?

We must also insist on truthful and accurate reporting from both our
government and our media. In August 1996 a federal agency reported that
32 out of 4,500 teenagers surveyed responded that they had used heroin at
some time during the previous year. In the same survey the prior year only
14 teenagers had acknowledged the use of heroin. So how did the govern-
ment and the media report the result? Teenage heroin use—no, the gener-
alization is better—teenage drug use has more than doubled in America.
Everyone joined in the posturing. Senator Bob Dole, who was running
for president at the time, ran television commercials based on this survey,
accusing President Clinton of being “soft on drugs.” President Clinton,
not to be outdone, announced that the government would provide an
extra $112 million to various Latin American countries to help them fight
drugs. Thus the eighteen self-reported additional teenage heroin users
translated into fifty-three UH-1H helicopters for Mexico alone.?

The British are way ahead of us in this area. They are sophisticated
enough to understand that effective drug education must encourage
young people to develop their own views about drugs and make informed

25. For valuable insights on raising children in a world full of temptations to try drugs, see
Julian Cohen and James Kay, Taking Drugs Seriously: A Parent’s Guide to Young People’s
Drug Use (London: Thorsons, 1994).

26. Peter King, “Dispatch from the Drug War,” Los Angeles Times, September 25, 1996,
Orange County ed.: A3.
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decisions about their own and other people’s drug use. They begin by not
tying national funding to any particular type of educational approach,
which leaves more room for innovation and new techniques.

One of the innovations that has been developed in Britain is the
Healthwise Program in Liverpool, which recognizes that prevention must
focus on specific risks rather than unattainable goals, regardless of how
politically useful those goals might be. Healthwise provides information
about specific drugs and their effects and explains what people experience
when they take them. Since scrupulous honesty is the basis for the pro-
gram, Healthwise staff even acknowledge some positive drug experiences
along with the dangerous ones. This program’s realism has made it more
effective than approaches used in the United States. It recognizes that
drugs will always be with us and that there will always be some demand
for them. So it provides full and accurate information and prepares as
many people as possible to make responsible choices about their use—and
to be prepared to be held accountable for the choices they make.?”

Before we move on, let me pass along the message set forth in the
book Wonderland Avenue, by Danny Sugerman,?® who was the agent for
Jim Morrison’s rock group The Doors. Sugerman describes in detail the
glamour and excess of the life that he and his friends led under the influ-
ence of drugs. It was a life of nightclubbing in which handfuls of colorful
pills were passed out like candy and chased down with large quantities
of alcohol. Sugerman and his friends, like so many rock stars and their
fans in the drug culture of the 1960s and the 1970s, were living the fast
life, and T confess, he tells an interesting story. Eventually, however,
Sugerman found out that his kidneys were giving out and that he was
dying. Fortunately, he went into a treatment program at the urging of
his brother, who is a doctor, and was able to continue with his recovery,
even learning the meaning of a “natural high” along the way, until he died
of lung cancer (yes, he smoked cigarettes) in 2005. I mention this story
because in the afterword to the book Sugerman provides the reader an up-
date on the lives of the friends whose story he tells. Sixteen of the twenty-
nine characters were dead by the time the book went to press.?’ Among
the thirteen who were still alive, two were in jail; one had confessed to
a large misappropriation of funds; one was living in a wheelchair, blind
and unable to speak, her left side paralyzed by an overdose; and one was

27.See Rodney Skager, “Do the Sensible British Have a Better Approach to Drug Education?”
Prevention File, Summer 1999:18-20. For further information, write to Healthwise
Program, 44 Castle Street, Liverpool L2 7LA, United Kingdom; telephone 0151 258 6337.
E-mail healthwise@tsp.org.uk; Web site: http://www.healthwisetrainingservices.org.uk.
28. Danny Sugerman, Wonderland Avenue, Tales of Glamour and Excess (New York:
Plume/Penguin Group, 1989).

29. Along this line, Sugerman said, “Jim Morrison, as far as [ know, is still dead.”
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making his third try at a recovery program. As one of the reviewers of the
book put it, it was “one of the scariest arguments yet against using drugs.”
I agree, and I believe that this is a part of drug education that will be effec-
tive without falsehoods, slogans, or gimmickry—Dbecause these drugs are
dangerous, and that is the truth.

I close this chapter with the words of Cal Thomas, the conservative
syndicated columnist and coauthor, with Dr. Edward Dobson, a member
of the Moral Majority and follower of Jerry Falwell, of Blinded by Might:
Can the Religious Right Save America?

[Alcohol] Prohibition was an effort by Christians, mostly women,
to combat alcoholism and drunkenness. Zealous leaders believed
they could reform America by enacting laws outlawing alcoholic
beverages, but the movement was a spectacular failure. It effectively
subsidized organized crime and created a bigger monster than the one
it had fought. Good people properly diagnosed a social ill, but they
used the wrong methods to correct it. The lesson: by and large, the
Christian mission should be to change hearts, not laws.*

History has shown us that we can pass all the laws we want. But as
long as there is a demand for drugs, the demand will be met. Our criminal
laws will always be trumped by the law of supply and demand, and addic-
tion cannot be eliminated by fiat. Fortunately, even people like conserva-
tive Christian Cal Thomas are beginning to understand that open, truthful,
and realistic education, instead of shallow gimmicks and punitive laws,
is what is needed to change the hearts, minds, and actions of our people.

30. Cal Thomas, “Not of This World,” Newsweek, March 29, 2000:60.
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Drug Treatment

If the resources now spent on criminalization of drugs were
devoted instead to education and treatment, the cost and danger of
drug use would be greatly reduced. More funds would be available
for schools, hospitals, libraries, and courts. The money spent on
police practices that fail to reduce consumption could be directed
to traditional areas of law enforcement that have been pre-empted
by this futile war effort.

SENIOR JUDGE JoHN L. KANE, Jr.,
U.S. District Court, Denver, Colorado

Drug usage needs to be seen for what it is: a public health problem.
The goal should be to save as many lives as possible and that will
not be achieved by a single-minded reliance upon the criminal law.!

JusTice KEN CRISPIN (RETIRED),
Supreme Court of Australia

n June 13, 1994, the Rand Corporation released a study that

found that drug treatment is seven times more cost effective than

domestic law enforcement in addressing drug abuse, eleven times
more cost effective than our attempts to interdict illicit drugs as they
come across our borders, and twenty-three times more cost effective than
our drug eradication and crop substitution programs overseas.? When
this respected think tank found that every dollar spent on drug treat-
ment resulted in seven dollars of overall savings, whereas the same tax
dollar spent on law enforcement alone resulted in only ninety-nine cents
in savings, many newspapers editorialized that money for domestic drug
enforcement and incarceration should be reduced by at least one-quarter,
and money spent for drug treatment should be correspondingly increased.?

1. Ken Crispin, address to launch Australian Drug Action Week, http://leap.cc/cms/index
.php?name=Content&pid=62.

2. Carolyn Skorneck, “Treatment Is Cheapest Way to Cut Cocaine Use in Nation, Report
Says,” Orange County Register, June 14, 1994; “A Cheaper Way to Fight Cocaine,” San
Francisco Chronicle, June 14, 1994: A7.

3. “How to Be Effective Against Cocaine,” Los Angeles Times, June 16, 1994, Orange
County ed.: B6.
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A similar study funded by the state of California and conducted by
the University of Chicago’s National Opinion Research Center reached
virtually the same conclusions in August 1994. The study found that use
of crack cocaine, powder cocaine, and amphetamines declined by almost
half after treatment, that heroin use declined by more than a fifth, and
that alcohol use declined by almost a third. After this study was released,
Alan Leshner, director of the National Institute on Drug Abuse, stated,
“Most people don’t believe treatment works, and they’re wrong. That’s
why a study like this is so important.” Similarly, Andrew Mecca, director
of the California Department of Alcohol and Drug Programs, called the
results “slam dunk evidence” and estimated that the $209 million spent by
California in drug treatment between October 1991 and September 1992
had resulted in savings to the taxpayers of $1.5 billion.*

Anecdotal corroboration of these studies has come from an unlikely
source. For years, former California State Assemblyman Pat Nolan, an
archconservative from Glendale, consistently spoke and voted in favor of
longer and longer periods of incarceration for all drug offenses. However,
after serving a two-year prison sentence for political corruption, he
announced publicly that he had changed his mind once he had seen the
results of that policy with his own eyes. Nolan saw large numbers of
people in prison who should not have been there. He summarized his
conclusions by saying we should “reserve costly prison beds for people we
are afraid of, not for people we’re mad at.”®

Many people in the law enforcement community also understand that
many more of our scarce resources must be spent on drug treatment—and
often will say so privately. One who has said so publicly, for years, is San
Francisco Sheriff Michael Hennessey. Recognizing that we have a limited
amount of money to be spent in this area, Sheriff Hennessey stated:

Taxpayers should be concerned about how law enforcement officials
are spending their tax dollars to break the cycle of crime and sub-
stance abuse. How are inmates to rid themselves of their addiction?
Substance abuse is a vicious addiction, notoriously difficult to shed.
But treatment does work, and it does reduce crime. If we really care
about reducing crime and drug use, let’s not waste resources perform-
ing costly drug tests—at $9 a pop—on 1.7 million prisoners. That
money would be far better spent on approaches proven to reduce
crime committed by addicts.®

4. Sheryl Stolberg, “Drug Treatment Efforts Called Cost-Effective,” Los Angeles Times,
August 29, 1994, Orange County ed.: Al, 14.

5. Pat Nolan, “What I Saw Behind Bars,” Prison Fellowship, June 25, 2009, http://www
Jjusticefellowship.org/component/content/article/109-backlinks/839-what-i-saw-behind-bars.
6. Michael Hennessey, “Just Say No to Prison Drug Testing,” San Francisco Chronicle,
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There is an old story about two men who were walking along a river
when they saw a person in the water being dragged along by the current.
No sooner had they rescued that person than they saw another, and then
another in the same danger. They dragged person after person out of the
water, until finally one of the two men turned to leave. “Where do you
think you’re going?” asked the second man. “I’'m going upstream to stop
these people from falling into the river in the first place.”

In Sheriff Hennessey’s San Francisco, they are implementing programs
that serve as alternatives to incarceration, such as drug treatment, job
training, and counseling. In doing this, they are going upstream to help
people before they are swept down the current of drug addiction. The
result is that they have had a decline in the number of incarcerations:
from 2,136 in 1993 to 703 in 1998. And by 1999 violent crime had been
reduced by 33 percent in San Francisco since 1995.7

All over the country, much lip service is given by government and the
news media to the term “drug treatment,” although the term is rarely
defined or explained. Drug treatment and prevention have been shown to
have a major effect in keeping people from drowning in the river of drug
abuse, but what exactly is drug treatment? Treatment can mean many fun-
damentally different things. But the one thing that sets it apart from the
policy of Zero Tolerance is that drug treatment addresses the use of drugs
as social and public health problems, leaving the criminal justice system to
concentrate on holding people accountable for their conduct.

Needle-exchange programs, methadone or other drug substitution
programs, and drug maintenance programs all fall under the heading
of medicalized drug treatment, and I address them as “medicalization.”
There are some other nonmedicalized, or rehabilitation, programs that
I also discuss. And since the emphasis is beginning to move away from
automatic, Zero-Tolerance incarceration and instead toward recovery and
future law-abiding and medically safe conduct, I discuss our nation’s drug
courts as an example of a rehabilitation drug treatment program.

REHABILITATION

The articles were enlightening and reinforced the conclusion I reached
some time ago—uwe are losing the so-called war on drugs at a terrible
cost of lives and resources. 1 am particularly upset at the sentences we
are required to impose under the guidelines and mandatory minimums.

February 6, 1998; see also Michael Hennessey, “Our National Jail Scandal: Re-Engineering
the Industry of Incarceration,” American Jails, July-August 1993:11-16.

7. Ray Delgado, “Drop in S.F. Crime Attributed to Drug Treatment, Counseling,” Los
Angeles Daily Journal, October 27, 1999:9.
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I fully agree with the harm reduction strategy suggested and the
decriminalization of marijuana and other “soft” drugs.

SENIOR JUDGE MARVIN H. SHOOB,
U.S. District Court, Atlanta, Georgia

Whether a person will be successful in a drug treatment program is a
highly individual matter. It depends both on the individual and his or her
motivation and on the program itself. Given the much higher expense of
incarcerating someone for a year, in both financial and human terms, and
given that rehabilitation is seven times more cost effective in treating drug
addiction and abuse, what do we have to lose? Particularly when almost
half of our nation’s 2.3 million people behind bars have serious drug
problems and when less than 10 percent of these prisoners are involved in
any material kind of drug treatment program.® We have already seen that
experimentation with different types of clinics was abandoned after pas-
sage of the Harrison Act in 1914. But there is no reason why we can’t pick
up where we left off and once again start adopting treatment programs
and policies that work.

There are many reasons for hope. One model for a successful reha-
bilitation program is operated by the Delancey Street Foundation, which
began in San Francisco 1971 and now also has facilities in Los Angeles;
Pueblo, New Mexico; Greensboro, North Carolina; Brewster, New York;
and Stockbridge, Massachusetts. As they truthfully describe themselves,
Delancey Street “is the leading residential self-help organization for sub-
stance abusers, ex-convicts, homeless and others who have hit bottom,”
and their motto is “Enter with a History, Leave with a Future.”’ In its
first twenty-five years of existence, more than 10,000 felons, drug abus-
ers, and prostitutes went through this live-in program, teaching themselves
job skills, discipline, responsibility, and social skills in order to become
healthy and productive citizens.

The foundation accepts no government funding, but it owns and
operates—solely through its residents—various businesses, including a
moving company, catering operation, furniture manufacturing, an adver-
tising specialties company, and a book store, and these businesses net
more than $3 million per year.

To stay in the program, the participants are required to cut their
hair, wear business attire for dinner, learn at least three marketable job
skills, and earn a high school equivalency diploma. Use or possession

8. Mathea Falco, “Treatment Breaks the Crime Cycle; Jail Doesn’t,” Los Angeles Times,
March 6, 1995, Orange County ed.: B9. Ms. Falco is president of Drug Strategies, a
nonprofit group in Washington, D.C., that released “Keeping Score,” a report on federal
drug spending.

9. For more information, see http://www.delanceystreetfoundation.org/.
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of mind-altering drugs, including alcohol, or even posing the threat of
violence, is automatic grounds for dismissal. Upon acceptance into the
program, participants must commit to stay for a minimum of two years.
Then, after getting a job on the outside and continuing to live at the facil-
ity for a three-month transition period, participants are encouraged to
maintain contact by volunteering with the foundation. Since its inception,
80 percent of the participants have kept that commitment.'°

This enormously successful program is still run by its founder, a
diminutive woman named Mimi Silbert. A psychologist and criminologist,
she is the only professional on the staff. The following is how Ms. Silbert
describes her philosophy:

We’re trying to prove that the “losers” in our society can, in fact, be
helped, and also that they, in turn, can help. Essentially they make
up an underclass. A third of our population was homeless. The aver-
age resident is four or five generations into poverty and two or three
generations into prison. They’ve been hard-core dope fiends. They’re
unskilled and functionally illiterate. They’ve had horrible violence
done to them, and they’ve been violent.

Most people would rather see them locked up for the rest of their
lives, but our point is the opposite—that they can be taught to help
themselves. They can learn to be responsible and self-reliant. And
we believe that helping these same people is a critical part of turning
around all the rest of society.'!

Nationally, of the approximately 800,000 prison inmates who have
drug and alcohol abuse problems, only one in six receives any kind of
drug treatment at all, and most of this consists of sporadic education and
counseling that provide little lasting benefit. In California only about 400
drug treatment positions are available throughout the entire prison system
for the 120,000 prison inmates. And until 2009, when California made so
many budget cuts, more than half of those positions were at the Donovan
State Prison, which is right at the Mexican border in San Diego County.'?

Donovan was unusual in that it contracted with a private company in
1990 to provide a strict and comprehensive drug treatment program for
220 of its inmates at a total cost of $1.5 million per year. The program
emphasized basic life skills, such as anger management, job skills, parent-
ing, overall health considerations, general responsibility for conduct, and

10. Hank Whittemore, “Hitting Bottom Can Be the Beginning,” Parade, March 135,
1992:4-6; Anne Colby, “Working to Kick Criminal Habits,” Los Angeles Times, June 3,
1995, Orange County ed: B15.

11. Whittemore, “Hitting Bottom,” at 5.

12. Ibid.
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an honest appraisal of the risks and benefits of using drugs. The success
of this program was best expressed by Captain Michael Teischner, who
for four years was the supervisor of the prison’s drug treatment program.
When he began this assignment, Teischner was a skeptic who did not
think drug treatment programs worked. But his experience at Donovan
made him a believer. “The only problem with drug and alcohol treat-
ment,” he soon said, “is that the exploding prison population can’t get
enough of it.”

The reason for Teischner’s transformation was simple: statistics
showed the program worked. A 1997 federal study showed that only 16
percent of the inmates who had completed Donovan’s drug treatment
program were arrested within one year of their release from prison, as
opposed to 65 percent of Donovan inmates who did not participate in the
program. Unfortunately, the California state prison system at that time
provided intensive drug treatment for only about 3,000 of its estimated
120,000 inmates with substance abuse problems.!

The routine at Donovan was rigorous, and no inmate had his sentence
or workload reduced for participating. Nor were these hardened and sub-
stance-abusing criminals isolated from the rest of the prison population,
so access to smuggled drugs was an everyday temptation. The California
Department of Corrections calculated that if 2,100 additional inmates had
been treated in programs such as Donovan’s over a seven-year period at
the same relative cost, taxpayers would have recouped the entire cost of
the program and saved an additional $4.7 million per year in prison costs
alone." The U.S. Justice Department reached similar conclusions: “In
addition to keeping people drug-free and out of prison, these programs
are cost-effective—a powerful argument in favor of implementation. . . .
[The] savings in crime-related and drug-use associated costs pay for the
treatment in about 2 to 3 years. It is an inescapable conclusion that treat-
ment lowers crime and health costs as well as related social and criminal
justice costs.”!’

So imagine the bitterness, shaking of heads, and heartbreak when the
drug treatment program at Donovan State Prison was dismantled and
closed down in October 2009 “for lack of funding.” Donovan houses
4,700 convicts, who all have the same thing in common: they are all

13. “Attacking the Drug/Crime Link,” Los Angeles Times, January 7, 1999, Orange
County ed.: B8; see also Lewis Yablonsky, “Link Between Drugs and Crime,” Los Angeles
Times, January 16, 1999, Orange County ed.: B9.

14. Dan Weikel, “Prison Drug Rehab That Pays Off,” Los Angeles Times, April 25, 1997,
Orange County ed.: A1, 18.

15. Douglas S. Lipton, “Prison-Based Therapeutic Communities: Their Success with Drug-
Abusing Offenders,” National Institute of Justice Journal 230 (February 1996): 12-20,
at 17.
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involved in alcohol and other drug abuse, and now they have so much
less of a chance to live normal and law-abiding lives. By the end of 2009,
most of the California prison rehabilitation programs were closed down
for the same reason: lack of funds.'® It makes one wonder if any adults are
in charge of the government of California.

An equally successful but small prison program that is still in existence
is the KEY program in Delaware, which offers twelve to eighteen months
of drug treatment and job training in prison. Delaware also offers a six-
month aftercare program once the person has been released from custody.
Like the program at Donovan, it is a responsibility- and discipline-based
drug treatment program that changes patterns of behavior, thinking,
and feelings that predispose a person toward substance abuse. Of those
offenders who did not go through the program at all, 81 percent went
back to using drugs and 70 percent were arrested for another criminal
offense within eighteen months of their release, compared to only 24 per-
cent going back to using drugs and 29 percent being arrested for another
criminal offense of those who went through the complete program.'”

Another type of drug rehabilitation program beginning to be used
effectively around the country is drug courts. The first such program was
established in Miami in 1989, when U.S. Attorney General Janet Reno was
the head prosecutor. It was seen as such a hopeful model that Congress
passed Title V of the Violent Crime Control and Law Enforcement Act
of 1994, authorizing the Attorney General to grant federal money to the
states to establish their own programs.

Most of these drug court programs are offered only to nonviolent first
offenders charged with drug or property offenses. These offenders are given
the opportunity of going into a treatment program instead of going to jail,
and the requirements for being in the treatment program are rigorously
enforced. But instead of being sent back to prison if they have even one
relapse, offenders who fail to stay clean are frequently given short stints in
jail, encouraged to do better, and then placed back in treatment. To qualify
for the federal money, the programs must include mandatory periodic drug
testing; counseling; criminal justice sanctions in the event of noncompliance
or failure to show satisfactory progress; and aftercare services, such as
relapse prevention, health care, education, vocational training, job place-
ment, housing placement, child care, and other family support services.'

16. Ana Tintocalis, “Budget Cuts Dismantle Donovan State Prison’s Rehab Programs,”
KPBS television broadcast, October 8, 2009.

17. Elliott Currie, Crime and Punishment in America (New York: Metropolitan Books,
1998), 166—-67; http://www.doc.delaware.gov/Programs/treatmentprograms.shtml.

18. See Yumi L. Wilson, “Court Gives Hope to Drug Abusers,” San Francisco Chronicle,
December 6, 1993: A17, 21; and “Law, Health Officials Seek to Establish Drug Court,”
Los Angeles Times, August 29, 1994, Orange County ed.: B1, 4.
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The problem with drug court programs is that they are labor-intensive
for judges, probation officers, health officers, attorneys, and staff. Most
programs last for about twelve months, and about one-third of the par-
ticipants graduate. As of 2007 there were 2,147 drug court programs in
all 50 states around the country and, given that so many offenders coming
through the criminal justice system have substance abuse problems, many
of these programs are beginning to include multiple offenders and even
some cases involving some level of violence.

Studies released in December 2007 show that drug courts reduce
crime by 7 to 14 percent in some states, and up to 35 percent in others.
In a study of nine California court programs, an average of 41 percent of
nonparticipants were rearrested for criminal offenses after four years, but
only 29 percent of participants and 17 percent of drug court graduates
were rearrested within that same period."”

Before leaving the subject of drug courts, however, a note of caution:
In many ways, drug courts represent a highly positive revolution in the
criminal justice system, for they treat criminal defendants as real human
beings with real problems. But there is a risk in the use of drug courts, in
that they can be used to perpetuate the failed War on Drugs against drug
users. This would be a major mistake. Drug courts should be used only for
problem drug users whose conduct brings them into the system.

If a person commits an assault, a forgery, or a theft or drives under the
influence of cocaine or some other illicit drug and he has a drug problem
of any kind, charge him with the assault or forgery or other offense and
send him to drug court. Through drug court he can serve an appropri-
ate time in jail, make restitution to the victim, and be coerced into drug
treatment. But it is counterproductive to bring people into the criminal
justice system simply for their choice of drugs, and as we have seen, the
collateral harms to society of trying to prohibit these drugs are enormous.
The problem users will find their way into the court system anyway, but
the nonproblem users are best addressed by education and medical care.?

19. National Drug Court Institute, Painting the Current Picture: A National Report Card
on Drug Courts and other Problem-Solving Court Programs in the United States, vol.
2, no. 1 (May 2008): 6. Available at http://www.ndci.org/sites/default/files/ndci/PCPII1_
web%5B1%S5D.pdf. For an in-depth discussion of drug courts in the United States, see
James E. Lessenger and Glade F. Roper, eds., Drug Courts: A New Approach to Treatment
and Rebabilitation (New York: Springer, 2007).

20. A second note of caution: another movement that many people are attempting to use to
overturn Drug Prohibition is so-called jury nullification. This movement advocates that all
juries be instructed by the trial judge that if they do not agree with any particular law in a
case, they can choose not to enforce it. In my view, this is a genuinely destructive doctrine.
Our country was founded on the premise that we are a government of laws, not of men.
Anarchy can result from anyone, including a judge or a juror, ignoring or negating our laws
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Dollar savings provide plenty of reasons to implement drug treatment
programs for all people who want them, whether they are in or out of
prison. But the savings to society are actually much greater. Studies done
in Germany show that youthful offenders who were sent to prison had
much higher rates of recidivism than those who were given alternative
sentences. The basic reason was that removing these people from society
had a large negative impact on their employment rates when they were
eventually released—even though they were given job training while con-
fined. In addition, other studies showed that the recidivism rates increased
by 7 percentage points above average for those who were incarcerated
but decreased by 13 percentage points for those who received alternative
sentencing. Finally, the studies found that while about 40 percent of the
offenders were unemployed at the time of their offenses before incar-
ceration, within three months of release their unemployment rate had
increased to 60 percent.?!

So not only is the direct financial benefit seven times greater with
drug treatment, as reported by the Rand Corporation survey, there are
additional benefits that accrue to society from using drug treatment rather
than imprisonment. Not only do these benefits translate into increased
physical and medical safety for drug-addicted people but they also directly
result in increased physical and medical safety for us all. It is a fundamen-
tal truth that “hurt people hurt people.” So even if we care nothing for the
safety and well-being of drug-addicted people, we must make drug treat-
ment available to those people who are hurting, or we will have a good
chance of being hurt ourselves. When taxpayers understand the benefits
of a change of policy, they will be calling their government representatives
and demanding immediate implementation of drug treatment programs all
across the country.

MEDICALIZATION
Needle-Exchange Programs

Drug use, legal and illegal, is principally a bealth problem which is best
dealt with not by driving it underground with probibition tactics, but
by having it out in the open to allow for treatment and education. . . .

because of disagreement with them. We must have reasonable laws, but we must enforce
those laws. The best way to get rid of a bad law is not to ignore it but to enforce it—very
loudly. This will cause the bad law to be repealed or changed.

21. U.S. Department of Justice, Office of Justice Programs, “Alternative Sanctions in
Germany: An Overview of Germany’s Sentencing Practices,” National Institute of Justice,
Research Preview, February 1996.
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It is difficult to understand why illegal drug addiction should be treated
differently from alcobolism or nicotine addiction: all are basically public
health problems.**

CHIEF JUDGE JUAN R. TORRUELLA,
U.S. Court of Appeals, Hato Rey, Puerto Rico

Probably the most straightforward medicalization programs are needle
exchange. These programs have evolved around the world in direct
response to the spread of often-fatal, contagious blood-borne diseases
such as hepatitis C, tuberculosis, and HIV/AIDS. As of 1995 AIDS was
the leading cause of death among twenty-five- to forty-four-year-olds in
our country, and the largest group afflicted with this disease is drug users
who use hypodermic needles, their sexual partners, and their offspring.??
Studies show that almost 50 percent of all minorities who contract AIDS
do so from dirty needles used in injecting illicit drugs. The same stud-
ies show that injection drug use and sexual contact with injection drug
users account for a full 71 percent of AIDS cases for adult and adolescent
women.?* Tragically, if the woman with AIDS is pregnant, the fetus is also
exposed to this deadly disease.

Fortunately, with needle-exchange and similar programs, AIDS has
been brought more under control in developed countries. For example, in
Santa Barbara, California, the incidence of HIV/AIDS was reduced from
18 percent of injecting drug users in 2006 to only 3.7 percent by 2008.%
But in places where programs of this kind are not found, like in Eastern
Europe and Central Asia, about 70 percent of those who inject illicit drugs
are infected with HIV. Statistics like those compelled the Joint United
Nations Program on HIV/AIDS in July 2010 to state the cause of this
catastrophe directly, which is that “the war on drugs has failed” because
it pushes drug-addicted people further underground and into unsafe prac-
tices, such as needle sharing.?®

Undoubtedly, the seamiest side of all drug use is found in the shooting
galleries of the slums of large cities, such as New York. As a 1992 four-
part series in the Los Angeles Times described it, “In a dank, burned-out
building, addicts engage in microbiological roulette, sharing contaminated

22. Juan R. Torruella, “One Judge’s Attempt at a Rational Discussion of the So-Called
‘War on Drugs,”” Boston University Public Interest Law Journal 6 (1996): 1.

23. Peter Lurie, “When Science and Politics Collide: The Federal Response to Needle-
Exchange Programs,” Bulletin of the New York Academy of Medicine 72, no. 2 (Winter
1995): 380-96.

24. The White House, National Drug Control Strategy, February 1994:11.

25. David T. O’Gurek and Jeffrey T. Kirchner, “Needle Exchange for HIV/AIDS: An
Effective Public Health Strategy,” Journal of Lancaster General Hospital 5, no. 2 (Summer
2010): 59-63.

26. Evan Wood, “Drug War’s Collateral Damage,” Los Angeles Times, July 28,2010: A1S5.
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needles. Here, America’s drug war meets failure and AIDS is spread.”?”
In these places, many injection drug users are serviced with the same
hypodermic needle because, unbelievably enough, it is frequently harder
for these people to find a clean needle than it is to find drugs. As of 1992,
about 35 percent of the estimated 1 million injection drug users in the
United States were HIV positive, and they had passed on this deadly virus
to 50,000 to 75,000 noninjectors, mostly through unprotected sexual
relations. As we will see when we look at decriminalization programs in
Holland, needle exchange has reduced that country’s rate of HIV infection
through contaminated needles to about 4 percent.

Needle-exchange programs allow a person to exchange a dirty needle
for a clean one—without charge and without questions. It is that simple.
There is no drug treatment component and no providing of drugs or
drug substitutes. Most of these programs do furnish information, if it
is requested, about how to inject the drugs in a less dangerous way and
about how to seek medical treatment for drug addiction and other medi-
cal conditions. And, importantly enough, the programs also provide the
important collateral benefit of bringing the drug-injecting users closer to
the medical professionals who can help them.

In 1992 Congress passed a bill commissioning a study by the National
Academy of Sciences, a federally chartered but independent research
organization, into whether needle-exchange programs are effective and
whether they increase drug use. In September 1995 the National Academy
published its conclusions, finding that needle-exchange programs greatly
reduce the spread of HIV and do not increase illicit drug usage. A program
in New Haven, Connecticut, for example, reduced the rate of HIV infec-
tion by about one-third, while a needle-exchange program in Tacoma,
Washington, caused an eightfold decrease in the incidence of hepatitis
among injection drug users.*®

The National Academy was not alone in reaching these conclusions.
In October 1993 twelve researchers at the University of California pub-
lished a 700-page report prepared for the Centers for Disease Control
and Prevention. This report similarly concluded that needle-exchange
programs are effective in reducing contagious diseases and do not in-
crease illicit drug usage.”” The Centers for Disease Control endorsed

27. Barry Bearak, “Headquarters for Heroin and HIV,” Los Angeles Times, September 27,
1992, Orange County ed.: A1, 18-20.

28. Warren E. Leary, “Report Endorses Needle Exchanges as AIDS Strategy,” New York
Times, September 20, 1995: A1l.

29. Lurie, “When Science and Politics Collide,” at 385; Paul Recer, “Study Finds Needle
Exchanges Don’t Promote Illegal Drugs,” Orange County Register, September 20, 1995:
News 12; Sheryl Stolberg, “Needle Exchange Cuts Risks, Study Finds,” Los Angeles Times,
January 12, 1994, Orange County ed.: A3, 18.
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the study and recommended that the federal government fully support
needle-exchange programs. In 1994 the Institute of Medicine of the
National Academy of Sciences also recommended federal support for
needle-exchange programs. The National Commission on AIDS, the Of-
fice of Technology Assessment, the General Accounting Office, and the
American Medical Association have all agreed.’® Researchers from the
University of California at San Francisco discovered in 1993 that the per-
centage of injection drug users who shared needles dropped from 66 per-
cent to 35 percent as a result of a needle-exchange program in that city. The
lead author of the study, a UCSF health policy analyst, said, “The bot-
tom line is that syringe exchange reduces needle sharing and doesn’t lead
to increased substance abuse.”!

Once again, public health officials and political leaders in Western
European countries are far ahead of the United States in recognizing
that needle-exchange programs appreciably reduce the incidence of seri-
ous contagious diseases among addicted people. The British have set up
hundreds of needle-exchange programs around their country, and needle-
exchange vending machines can be found in dozens of European cities.
In Amsterdam needle-exchange sites are located in police stations, which
makes a lot of sense in that police stations are clean, safe, well-lit, and
open twenty-four hours a day.?

As of the end of 2010, the only legal safe-injection site in North
America is in Vancouver, Canada, and it has been granted an exemption
from the country’s antinarcotics laws. Here the medical staff provides
clean needles and engages in aggressive medical testing and treatment of
injecting users. The clean needles prevent the transmission of AIDS, and
the medications lower the amount of the virus in the blood, which renders
those taking them to be about 90 percent less infectious. As a result, the
rate of new AIDS infections in Vancouver is decreasing, while in many
other cities it is only getting worse. The chief public health officer for
Vancouver Coastal Health sums up their experience this way: “There are
fewer overdose deaths, less open drug use on the street, and we know it’s
brought more people into detox.”?3 What’s not to like?

But in the face of overwhelming evidence of the obvious benefits of nee-
dle-exchange programs, and despite new syringes costing less than ten cents

30. Joanne Jacobs, “Drug War Sticks a Needle in the AIDS Battle,” Orange County
Register, March 5, 1997: Metro 9.

31. Stolberg, “Drug Treatment Efforts Called Cost-Effective,” at A3.

32. Ethan Nadelmann, “Europe’s Drug Prescription,” Rolling Stone, January 26, 1995:38-39.
33. Donald G. McNeil, Jr., “An H.L.V. Strategy Invites Addicts In,” New York Times, Feb-
ruary 7, 2011, http://www.nytimes.com/2011/02/08/health/08vancouver.html?_r=1&scp=
1&sq=hiv%20strategy %20invites %20addicts&st=cse.
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apiece, the U.S. government persists in refusing to fund needle-exchange
programs,** and federal laws continue to prohibit the importation or
transportation of drug paraphernalia, such as syringes, in interstate
commerce. But fortunately, as of February 2011 some hope is building,
because the U.S. Surgeon General has publicly recognized that needle-
exchange programs constitute a beneficial form of drug treatment and
recommended they be federally funded.?

This result has been a long time coming. Even back as far as 1993, the
Honorable Kristine M. Gebbie, RN, MN, the AIDS Czar under President
Clinton, understood the importance of needle exchange in reducing the
spread of AIDS. She wrote to me, in fact, on September 16, 1993:

You are correct in recognizing the synergistic relationship between
drug policies and the demonstrable spread of the AIDS epidemic into
a wider world beyond the traditional high risk groups who have borne
the brunt of the disease to date.

My staff, along with others within the Departments of Health and
Human Services and Justice, as well as staff members of key members
of Congress, have been looking for some time at the spread of AIDS
through needle sharing. As you know, changes in such programs can
only come through strong government leadership supported by even
stronger community commitment to change.

Unfortunately, Ms. Gebbie’s position at that time did not carry very
much political influence. And when the strong government leadership did
not materialize, she resigned.

If for some reason you are still not convinced that we should openly
implement, promote, and fund needle-exchange programs, go and visit
one yourself. You will see that they are about helping real people with
real problems, and you will change your mind. And take your children
with you, because they will see firsthand that this life is not something
they want for themselves. And that will provide them with a truthful and
lasting education.

34. Maia Szalavitz, “Why Obama Isn’t Funding Needle-Exchange Programs,” Time, May
16, 2009, http://www.time.com/time/nation/article/0,8599,1898073,00.html.

35. Scott McCabe, “White House Moves to Fund Needle Exchanges as Drug Treatment,”
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treatment; Phillip Smith, “U.S. Surgeon General Gives Okay for Needle Exchange Fund-
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icle/2011/feb/23/us_surgeon_general_gives_okay_ne.
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Drug Substitution Programs

I have been of the opinion for quite some time that the Government’s
war on drugs has not worked. Most of our criminal docket is made up of
drug cases. Every time a dealer is caught and convicted, there are many
others waiting to take over the work. I am also of the opinion that the
sentencing guidelines have not worked, especially as to drug cases. I do
not know what the answer is, but I do believe we should come up with
another approach to this perplexing problem.

Jupce James C. TUrk,
U.S. District Court, Roanoke, Virginia

Drug substitution programs, as the name suggests, substitute the use of
one drug for another one. The most widely known programs of this type
involve methadone, which is substituted for heroin, morphine, and other
opioids, and these programs have been existence since the early 1960s.
Other programs substitute morphine for heroin, which is not always that
much of a step forward. One of the first drug substitution programs took
place in Shreveport, Louisiana, under the direction of Dr. Willis P. Butler
and was one of the morphine substitution programs forced to close down
after Congress passed the Harrison Act in 1914 and the Supreme Court
ruled in Webb v. United States in 1919 that it was not a legitimate medi-
cal practice for doctors to prescribe narcotic drugs for the prevention of
narcotics withdrawal.

In the United States today, the only active drug substitution programs
involve methadone, which somehow has been exempted from our pro-
hibitionist laws. Methadone, which is an addictive narcotic in its own
right, takes away much of the craving for heroin. Some drug users have
described the effects of methadone with the analogy of a person who is
looking forward to a feast but is given only half a turkey sandwich. It is
food, but it does not satisfy what the body and mind were anticipating.
In effect, methadone is to heroin as a nicotine skin patch is to a cigarette.
And like any other program, it is highly individualized: quite successful
for some people, modestly successful for others, and almost completely
unsuccessful for many more.

Methadone is a synthetic opiate that takes away both the sense of
euphoria that heroin produces and the symptoms of withdrawal that its
absence produces. The benefits for the user, and for society, are clear. The
users who are taking methadone instead of heroin are usually able to func-
tion quite normally, which makes them indistinguishable from non-drug
users. The drug is usually taken orally as a liquid, so the problems related
with injections are not an issue, and it is longer-acting than heroin, so a
dosage can be taken once every twenty-four to thirty-six hours, instead
of multiple times per day. This usually allows the user to be treated on
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an outpatient basis. Studies show that within one year of beginning treat-
ment, 70 percent of users no longer used heroin, and after three years
heroin use had decreased by about 85 percent.’* Of course, these results
can vary. For example, random tests at a clinic in Charleston, South
Carolina, found that 93 percent of its clients who took methadone did
not use any other type of opiate and 65 percent did not use any other type
of drug at all.?”

Although researchers in the United States pioneered using methadone
for drug substitution, many other countries have now gone far beyond
us. All U.S. methadone programs are strictly regulated at the federal level
by both the Food and Drug Administration and the Drug Enforcement
Administration. This strict control evolved from the history of the use of
the drug. When methadone use was new, it was often oversold to the pub-
lic as a virtual panacea. Programs were established too quickly, without
sufficient knowledge and training and without following prudent guide-
lines. Many treatment facilities falsely believed that addicted people would
need to use methadone for only a few months before being free of their
addiction. And many providers either gave dosages that were too small, so
their patients continued to use heroin on the side, or gave too much, which
enabled patients to sell the surplus on the black market. The federal gov-
ernment overreacted to these problems, to the degree that today the FDA
and DEA micromanage methadone clinics. So we now have strict federal
requirements for such things as staff-patient ratio, admission criteria,
treatment requirements, premises security, dosage levels, and treatment
length of time. What’s more, some state and local agencies have ladled on
additional requirements over and above the federal ones.

And then there are the hassles the patients must endure. Everyone
knows that for a program to reach its true potential, it must be user
friendly. But in the United States methadone patients are required to come
to the maintenance facility to receive their dosages, instead of being able
to procure them at their local pharmacies. Even people who are regu-
larly employed and who have been in the program for twenty years must
still travel to the site to get their dose. Further, at the beginning of their
involvement in methadone treatment and for quite a while thereafter, all
patients are required by federal regulations to come to the actual clinic
every day and swallow their dose on site. Patients are also required to take
urine tests for as long as they are in the program. For people who have
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discovered the benefit of being able to live a normal life free of heroin
addiction, putting up with the hassles dictated by the federal government
is worth it. But many of those just starting out do not see the benefit of
exchanging the hassles of the street for the hassles of the bureaucracy, and
they slip away.®

So methadone programs have a high success rate for addicted people
who are motivated to start the programs and who stay with them for at
least three months. But programs are effective only if the appropriate
people use them. It is estimated that there are more than 500,000 people
in our country who are addicted to heroin, but only about 115,000 are
involved in a drug substitution program. That is just a little better than
a ratio of one to four. In Amsterdam, which has more user-friendly pro-
grams, the ratio is three to five. In all of Western Europe, Australia, New
Zealand, and Hong Kong (before sovereignty transferred to the Chinese),
affirmative steps are being taken to attract heroin addicts to methadone
treatment clinics. Vancouver, Canada, opened a safe injection site in
2003 in the Downtown Eastside area, “and it worked,” said Chief Justice
Beverley McLachlin. “Lives are being saved [and] diseases are being pre-
vented by this site.” Justice Louis LeBel added, “In the end, this program
somehow, while not being perfect, works.” What was the evidence these
jurists saw that led to these conclusions? Overdose deaths within 500
meters of the site fell 35 percent within two years, while they decreased
only 9 percent for the rest of the city.?

In Amsterdam, Frankfurt, and Barcelona methadone buses are roving
clinics that reach a larger proportion of the addicted population. Where
our government severely restricts the number of medical doctors that
can prescribe methadone, these countries have thousands of doctors who
are directly involved in methadone maintenance. Belgium and Germany
actually have very few clinics, as such, and instead utilize general medical
practitioners as their principal source of methadone distribution. In addi-
tion, of course, our bureaucratic restrictions are needlessly expensive. In
the United States, only about 7 percent of the program costs are actually
spent on the methadone itself.*

Unlike the U.S. government, other governments have learned the
important lesson that each case is different and that each person has indi-

38. See Ethan Nadelmann and Jennifer McNeely, “Doing Methadone Right,” Public
Interest 123 (Spring 1996): 83.
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injection_site_sa.
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vidual problems and needs. Breaking bad habits, much less addictions,
is hard work, and backsliding is an inevitable part of recovery for most
people. As Mark Twain said, “Giving up smoking is easy; I’'ve done it lots
of times.” The same is true for heroin, and the less onerous we make the
path to treatment, the more successful our treatment programs are likely
to be.

The Institute of Medicine reported in 1995 that our current drug
substitution policy “puts too much emphasis on protecting society from
methadone, and not enough on protecting society from the epidemics
of addiction, violence, and infectious diseases that methadone can help
reduce.”*! Any reasoned and unemotional analysis will disclose that it is
far more favorable for society, as well as for drug-addicted people them-
selves, to employ methadone substitution than to allow street heroin, with
all of the crime and medical dangers that accompany it.

We can learn a lesson from our own history and from the histories of
numerous other countries and follow the recommendations of the Institute
of Medicine by easing up on the restrictions and barriers we have placed
in the path of the providers of methadone maintenance and the drug-
addicted people they are intended to serve. By doing this, we will greatly
increase the effectiveness of our drug substitution programs.

Drug Maintenance Programs

In Topeka, Kansas I handle a good number of drug offenses and am
convinced we are losing the war on drugs. My reactions are certainly
in agreement with the recommendations made in the published reports,
and I would start with a greatly changed view on the penalties for
marijuana use. The Swiss plan has much to recommend it on the use of
methadone and other drugs to reduce hard drug use and HIV infections.

It is my hope that the political courage will be found in America
to work on the drug problem before we have a majority of Americans
in prison. We have great need of a public health war on the growing
problem.

JubpGE RicHARD D. ROGERS,
U.S. District Court, Topeka, Kansas

Drug maintenance programs provide drug-addicted people with their drug
of choice through a prescription and under the care and supervision of
a medical doctor. The rationale of the program is that these people are
going to obtain their drugs anyway, and it is much less dangerous for
them, and safer and less expensive for society, to make the drugs available

41. Ibid., at 84. (Italics in original.)
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under controlled and medically supervised programs that will keep the
users as healthy as possible until they are ready to seek treatment.

As we have seen, however, since Webb v. United States in 1919,
drug maintenance programs have been illegal in the United States. But in
England a royal commission, under the chairmanship of Sir Humphrey
Rolleston, president of the Royal College of Physicians, concluded back in
1926 that drug addiction was a medical problem, and it successfully kept
the police from interfering in doctor-patient relationships—the lobbying
of U.S. Bureau of Narcotics Commissioner Anslinger notwithstanding
(see Appendix B). As a result, doctors in England were able for decades
to work quietly with these addicts, often prescribing them opiates and
mostly keeping them out of trouble. Under this nonsystem, drug abuse
was simply not a significant problem.

Then came the flower generation of the 1960s and the corresponding
increase in drug abuse, mostly by working-class youths. At that point,
the British people found to their shock that the number of addicts in
England had literally doubled in five years. Unfortunately, they failed to
take into account that the numbers had increased from only about 700 to
about 1,400 nationwide. (During the same period, the United States had
probably 20,000 addicts on the island of Manhattan alone.) But many of
these new addicts had long hair, were not gainfully employed, and were
something of an eyesore. So the British passed legislation that required an
addict to be treated only at a treatment center and by a doctor who was
specially licensed to prescribe heroin and cocaine on a continuing basis.
Nonaddicts could still receive prescriptions from other doctors without
restriction, as before.

But the damage was done. For whatever reason, the British decided to
follow the lead of the United States in setting up drug treatment centers,
and we convinced them that emphasizing total abstinence was the way to
go. So they established a system in which addicts would be given a drug
substitute such as methadone on a decreasing dosage, which was designed
to wean them off drugs as quickly as possible. At that point, drug-addicted
people began again to deal with the criminal underworld for their drugs.
Prices of drugs skyrocketed and crime and violence increased, and so did
the number of people in prison and the number of deaths from drug over-
doses. In short, the British experience began to parallel our own.*

42. For a discussion of the origins of the English experience, see Mike Gray (no relation),
Drug Crazy: How We Got into This Mess and How We Can Get Out (New York: Random
House, 1998), 153-70; Arnold S. Trebach, The Heroin Solution (New Haven, Conn.: Yale
University Press, 1982), 85-117; and Colin Brewer, “Recent Developments in Maintenance
Prescribing and Monitoring in the United Kingdom,” Bulletin of the New York Academy
of Medicine 72, no. 2 (Winter 1995): 359.
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Fortunately, though, far from the political spotlight, some places in
England continued to administer the same drug maintenance programs
that had been so successful for decades. One of these was in the port city
of Liverpool. In 1982 a psychiatrist who was certified to prescribe heroin
and cocaine, Dr. John Marks, arrived fresh from school at this Liverpool
clinic. He thought the idea of prescribing these dangerous drugs to addicts
was silly, but he decided to go along with the program to prove its admin-
istrators wrong. Once this was accomplished, he planned to shut the
program down and institute a psychiatric program that would succeed.

At the Liverpool clinic, a team made up of a doctor, social worker, and
registered nurse would interview narcotics addicts in the neighborhoods
and encourage them to seek treatment. To those who were not interested
in treatment at that time, they would offer their drug maintenance pro-
gram if the potential client while in the program continued to satisfy three
criteria—that the person was an addict (which was not too hard to prove),
did not want to enter into treatment, and remained crime free. If people
satisfied these criteria, they were placed in the program, which meant that
once their drug usage was stabilized in a hospital setting they would be
given a prescription for their drug of choice, be it heroin, cocaine, or even
crack cocaine. They could then take the prescription to a local pharmacy
and have it filled for free. As long as these patients appeared regularly at
meetings to show that they continued to be healthy and crime free, they
could live their lives as they chose. But if they were even arrested for a
criminal offense, they would be dropped from the program.*

The longer Dr. Marks observed the results of this program, the more
favorably impressed he became. None of his injecting drug users had
contracted the AIDS virus. Most of them were healthy and had jobs. The
local police told him that crime had been materially reduced in the local
neighborhood. In fact, the police had conducted a study of one hundred
of the drug addicts in the clinic and had found a 94 percent reduction
in theft, burglary, and property crimes. They also found that there were
fewer drug users in the neighborhoods surrounding the clinics, because the
patients no longer needed to sell drugs to support their habits. And since
their former suppliers had lost good clients, they had moved elsewhere.
The program actually seemed to be preventing the spread of addiction. In
short, Dr. Marks saw that this program did work, and so he continued it.**

43. Personal interview with Dr. John Marks, Drug Policy Foundation convention in
Washington, D.C., November 18, 1993.
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addicts by the administration of drugs in government-operated Community House
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This drug maintenance program was so different, and so successful,
that it caught the attention of the television show 60 Minutes, which fea-
tured it on December 27, 1992. In this broadcast, Ed Bradley talked exten-
sively to Dr. Marks and focused on the story of Julia Scott, who had been
a heroin addict for ten years. Before she joined the program, Ms. Scott
had worked as a prostitute to support her habit. But once she began at the
clinic, she stopped her prostitution right away. She did return to prostitu-
tion just once, but she said, “[I] was almost physically sick just to see these
girls doing what I used to do.” During her three years in the maintenance
program, she led a normal life. She was employed as a waitress, paid her
taxes, and took good care of her three-year-old daughter.

During the broadcast, Ed Bradley made the following comment:

In the °70s, the British weren’t content with minimizing the harm of
drug abuse. They adopted the American policy of trying to stamp it
out altogether. Prescription drugs were no longer widely available,
and addicts who couldn’t kick the habit had to find illegal sources.
The result? By the end of the ’80s, drug addiction in Britain had
tripled. In Liverpool, there was so much heroin around it was known
as smack city. And then came a greater threat.

More than anything else, it’s been the threat of AIDS that has
persuaded the British to return to their old policy of maintaining
addicts on their drug of choice. In New York, it’s estimated that
more than half of those who inject drugs have contracted the AIDS
virus through swapping contaminated needles. Here in Liverpool, the
comparable number—the number of known addicts infected—is less
than 1 percent.

clinics. With the treatment of both the motivated and the non-motivated addict,
under responsible supervision, we as a people can begin to destroy the economic
factors which have created and sustained the illegal but highly profitable trafficking
in narcotics in the United States. (xiii)
The introduction to this book was written by Will Oursler, who had previously collaborated
on a book with U.S. Commissioner of the Bureau of Narcotics Harry J. Anslinger.
Significantly, Oursler writes:

The Commissioner was at that time and almost certainly still is opposed to the
concept of government-run clinics for treating and maintaining addicts. . . . Yet
it appears indisputable that some kind of new action is called for, that the old
techniques of control via penal codes, prison terms and similar punishments have
not worked, even when associated with related programs of medical treatment. A
new, all-embracing and unified procedure is called for.

The clinic Community House concept is startling in many aspects. It is a daring
new idea; if enacted into law it will present a total break with the unsuccessful past.
(vii-ix, emphasis added)

45. Transcript, CBS News, 60 Minutes, vol. 25, December 27, 1992:24.
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Dr. Marks summarized his view of the situation slightly differently:

If they’re drug takers determined to continue their drug use, treat-
ing them is an expensive waste of time. And really the choice that
Pm being offered and society is being offered is drugs from the clinic
or drugs from the Mafia. . . . [Giving them drugs] doesn’t get them
off drugs. It doesn’t prolong their addiction either. But it stops them
offending; it keeps them healthy and it keeps them alive.*

On April 1, 1995, the Drug Maintenance Program run by Dr. Marks
in Liverpool was shut down by the local government health care author-
ity, which gave the contract for psychiatric services to a different com-
pany. To no one’s surprise, this new company’s philosophy was much
more in line with the official policy of the United States, which was to
wean addicts from heroin and onto methadone and then promptly into
abstinence. Most of the approximately 450 addicts who had been at the
Liverpool clinic left the program and went back to the streets, to despera-
tion, to crime, and to prison. Within two years, said Dr. Marks, twenty-
five of his former patients, including Julia Scott, were dead.*’

What caused the termination of this demonstratively effective pro-
gram? In the view of Dr. Marks, it was the publicity from 60 Minutes that
resulted in the cancellation of his contract. In his view, the success of the
clinic—a 90 percent drop in the local crime rate, no cases at all of AIDS,
elimination of homelessness, and taking people off welfare rolls and get-
ting them into productive jobs—flew directly in the face of American drug
war policy. Dr. Marks said he had been warned by friends in the British
Home Office that officials at the U.S. Embassy were exerting tremendous
pressure to shut him down.*® In the end they were successful.

But even if Dr. Marks was right about the cause of the shutdown, the
U.S. Embassy’s efforts were too late. The word was out.

Switzerland, like every other country in the world, has a drug prob-
lem. But the Swiss are fortunate in that they have no ghettos or down-and-
out areas. For this reason their drug addicts are more visible. In response,
the Swiss government formulated two goals, to treat people humanely,
and to remove the unsightliness of hard-using addicts from public places.

The first attempt by the Swiss in this direction was a disaster. No
matter how often police chased drug addicts out of public areas, they
always ended up somewhere. So the Swiss authorities in Zurich in 1987

46. 1bid., at 21-22.

47. Mike Gray, Drug Crazy, at 162.
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conducted an experiment. They would be practical and allow these peo-
ple to congregate undisturbed in a particular park, which was located
behind the central railroad station. The place became known formally as
Platzspitz (“Needle Park”). This live-and-let-live approach worked quite
well for a while. The local police kept a close watch on the so-called
house dealers and arrested them if they allowed their clients to become
a nuisance in the neighborhood or if they sold poor-quality or adulter-
ated products. In time, however, the Zurich authorities ran into the
Netherlands problem, which was that eventually knowledge of the park
became so widespread that drug addicts from far and wide journeyed to
Zurich so that they could be left alone with their drugs. According to
Professor Ambros Uchtenhagen, MD, who directed the experiment, over
80 percent of the people who were using drugs in Needle Park came from
outside Zurich—indeed, many came from outside the country. These
people eventually overran the park and the place became truly disgusting,
so the experiment was terminated.*’

Many drug prohibitionists cite Needle Park as a failed experiment in
drug legalization, but this is simply not true. The authorities supplied no
drugs, only clean needles to limit the spread of disease. The program did
not affect the total number of drug addicts one way or the other; it simply
gave them a place to be and tried to keep them out of sight. The problem
was that when so many drug users migrated to Needle Park it became an
unsightly and sometimes repulsive place. But when the experiment was
closed down, the same problems remained. The same number of people
continued to use drugs, probably with the same unsightly results; but they
were not concentrated in one place. As author Mike Gray described it,
“The debacle in Platzspitz was nothing more than an unsuccessful attempt
at street cleaning.”*°

But to its credit, the Swiss government did not stop trying to address
the drug problem—and the next experiment was much more successful.
The Swiss established Fixerrdume (“injection rooms”) in several large cit-
ies for addicted people to use as safe and hygienic environments in which
to inject their drugs. Studies showed that these sites were effective in
reducing drug overdoses and in reducing spread of HIV.

The Swiss are practical people, and when they learned about the
success of the Liverpool clinic run by Dr. Marks, they were seriously
interested. Their health officials studied the project, interviewed the
British doctors who were directing it, and went on to establish the largest
and most scientific heroin maintenance program ever attempted. Using

49. Richard Karel, “New Swiss Program Will Distribute Hard Drugs to Addicts,” Drug
Policy Letter 21 (November—December 1993): 10.
50. Mike Gray, Drug Crazy, at 163.
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Marks’s program as a model, the Swiss began in January 1994 with their
own drug maintenance program experiments in eight cities. As recounted
by the Swiss Federal Office of Public Health:

From January 2nd 1994 to January 1st 1995 . . . actually 232 patients
[were] treated in heroin prescription programmes, 37 in morphine
prescription programmes and 51 patients in i.v. methadone prescrip-
tion programmes. An additional study with 16 patients took place in
order to test the side effects of morphine prescription. The feasibility
of the heroin prescriptions has been demonstrated in the course of
1994 with no major incidents [emphasis added]. For the morphine
condition, side effects were observed. Both i.v. morphine and i.v.
methadone were less acceptable to drug addicts than heroin and for
both substances there were lower recruitment rates. Since October
1994 an adaptation of the trials is planned according to a decision of
the Federal Government.

The number of drug addicts in Switzerland who are consuming
regularly i.v. substances is estimated to be about 25,000 to 30,000
[the population of Switzerland is about 7 million]. In spite of a wide
spread network of institutions for therapy and substitution pro-
grammes with oral methadone (1993: 15,000 patients in treatment)
a group of socially disintegrated and severely addicted patients could
not be addressed by the existing treatment system. For this group
of addicts all other treatment efforts had failed so far. The trials for
the medical prescription of narcotics were supposed to approach this
subgroup of addicts.’!

This was the official government evaluation of its drug maintenance
programs after the first year with these “socially disintegrated and
severely addicted patients”: no major incidents! According to the Swiss
government itself, the programs were successful. The federal govern-
ment was planning to adapt, or increase, the trials after only ten months
of operation, because they were working so well. The Swiss also found,
consistent with the results here in the United States, that many addicted
people do not find methadone to be as acceptable as heroin, so they do not
use it. Therefore, to their credit, the Swiss officials pursued an additional
program, and it worked.

51. Swiss Federal Office of Public Health, “Status Report on the Medical Prescription
of Narcotics,” January 1995. See also Margret Rihs-Middel, “Medical Prescription
of Narcotics in Switzerland,” European Journal on Criminal Policy and Research:
Innovations in Criminal Justice Research 2, no. 4 (1994); and Donald MacPherson (of
the Social Planning Department of Vancouver, Canada), “Comprehensive Systems of Care
for Drug Users in Switzerland and Frankfurt, Germany,” unpublished article, June 1999.
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Having found at the end of 1994 that when addicts took their drugs
in controlled, safe, and hygienic conditions, the drugs caused few health
problems, there was no black market diversion of drugs, and the health
of the addicted people improved demonstrably, the Swiss government did
indeed expand the experiment. By July 10, 1997, when the final research
report was released, the program had been expanded to eighteen treat-
ment centers in fifteen cities and served 1,146 drug-addicted people.

Swiss regulations required that applicants to the programs had to be
at least twenty years old, had to be drug-addicted for at least two years,
had to have made several unsuccessful attempts at other drug treatment,
and had to show demonstrable health or social damage as a result of their
drug addiction. The program further required that addicts pay about ten
dollars per day for their prescriptions, although the cost was waived for
those who could not pay it.

This final report of the Swiss government should have made headlines
around the world. It showed that individual health and social circum-
stances improved dramatically, usually in a very short time. Of the 350
addicts who left the program, half started treatment in another therapy,
and of those, eighty-three gave up heroin and switched to abstinence
therapy; the government report noted that the “probability of this switch
to abstinence therapy grows as the duration of individual treatment
increases.” Stable employment among the addicted people increased from
14 percent to 32 percent, and unemployment decreased from 44 percent
to 20 percent. One-third of all of the addicted people who had depended
on care institutions became able to function independently. Criminal
activities decreased dramatically, from involvement of 59 percent of those
in the program to only 10 percent. The total amount spent per person on
medical and social care and crime control decreased from ninety-six Swiss
francs to fifty-one Swiss francs per day.’? These were not people who had
a minor problem with drugs; these were hard-core, chronically addicted
people, the kind of people who in the United States are clogging our
prisons. So there were no major negative incidents, an increase in employ-
ment, a drop in crime, a significant number who chose to go into absti-
nence therapy, and even declining costs! This kind of program is exactly
what we need and profess to be looking for. So where are the headlines?

Since that time, the Swiss programs have gained widespread support
throughout the country. They may have seemed controversial at first, but
the evidence demonstrated consistently positive results, including a 60
percent reduction of felony crime committed by patients, with an average

52. Ambros Uchtenhagen, Felix Gurzwiller, and Anja Dobler-Mikola, “Programme for a
Medical Prescription of Narcotics: Final Report of the Research Representatives,” July 10,
1997. (This report is available from the Swiss Federal Office of Public Health in Bern, and
from the Addiction Research Institute in Zurich.)
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of an 80 percent reduction by patients who had been in the program
for at least one year; a plummeting of rates of HIV and hepatitis among
the patients; and zero overdose deaths by patients since the program
began. Thus in an election in 2008, the Swiss voted overwhelmingly to
base their country’s drug policy on their heroin maintenance programs,
and now the programs are spreading to Germany, Denmark, Holland,
Belgium, England, Spain, and Canada.>?

Local officials in Hamburg and Frankfurt, Germany, noted the Swiss
success and also opened their own Gesundheitsraumen (“health rooms”).
As Horst Burghardt, who supervised the Gesundheitsraumen when they
opened, said, “If you sit in a garden or behind a truck, you have neither
light nor clean water, and you can’t find your veins because they contract
in the cold. That’s when overdoses happen.”’*

As of the end of 1998, Frankfurt was operating a total of four
Gesundheitsraumen. The results? “The people who come here are in
much better physical and psychological shape than they were before.
Current drug policy doesn’t reach the homeless junkies, but here you
have a complete network of help,” said Wolfgang Barth, who runs one of
the centers. With such positive results, then German Chancellor Gerhard
Schroeder encouraged legislation to make the Frankfurt model legally pos-
sible nationwide.*

That legislation was successful, and clinic programs in Germany have
now been expanded to provide, under medical supervision, free pharma-
ceutical heroin (called diamorphine) and clean needles to drug-addicted
people. A study in 2007 showed that the number of clients is decreasing,
many of them having kicked the habit; crime was reduced; and health and
employment had increased. Nevertheless, the clinics still remain contro-
versial to some people who feel the only appropriate treatment programs
deal in total abstinence from all drugs.*®

But with results like these, why are we not implementing pilot pro-
grams throughout our country to maintain addicted people in a healthy
manner and help put them in a position to hold jobs, raise their families,
and pay their taxes until they are ready for abstinence therapy? Does any-
one truly believe that this would be sending the “wrong message” to our
children? Does anyone think that Swiss parents love and want to protect

53. Joanne Somas Csete, From the Mountaintops: What the World Can Learn from Drug
Policy Change in Switzerland (New York: Open Society Foundations, 2010); “Citizens
Opposing Prohibition: Swiss Heroin Maintenance Programs Summary,” ed. Bundesamt
fiir Gesundheit (Health Ministry), Bern, Switzerland, 2010.

54. Nadelmann, “Europe’s Drug Prescription,” at 39.

55. Ian Traynor, “Frankfurt Lets Addicts Get a Fix without Fear,” Chicago Sun-Times,
November 2, 1998:34.

56. Sonia Phalnikar, “Amid Debate, Germany’s Heroin Injection Clinics Fight to Survive,”
January 29, 2007, http://dw-world.de/dw/article/0,,2328401,00.html.
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their children any less than parents in the United States do? What do we
think will happen, that our children begin taking heroin so that someday
they too can have a prescription for that dangerous drug filled at a phar-
macy? That is like arguing that with modern advancements in artificial
limbs our children will want to cut off their hands so they can have new,
state-of-the-art prosthetic devices.

A simple review of the costs involved shows that everyone wins when
an assortment of drug programs is used. To state the obvious, dead junk-
ies can’t get clean, but those who can be brought closer to medical pro-
fessionals have a reasonable chance to stay alive and healthy, as well as
hold jobs, pay their taxes, support their children, and vastly increase their
quality of life. Meanwhile, crime and the costs of crime come down. Even
putting aside human considerations and applying a strictly economic cal-
culus, the costs to taxpayers are substantially reduced. Compare the aver-
age annual cost of these drug treatment programs to the average annual
cost of imprisonment for one addicted person:

Regular outpatient $1,800
Intensive outpatient $2,500
Methadone maintenance $3,900
Short-term residential $4,400
Long-term residential $6,800
Incarceration $25,900°7

I have lost count of the number of times I and my fellow trial judges
have heard these words from a drug-addicted person about to be sen-
tenced for yet another burglary: “I know that I have a drug problem, so
three months ago I went to a health clinic and asked for drug treatment.
They told me that they understood and agreed, but that I should fill out
some paperwork and come back in six months because they didn’t have
the money.” I am well aware that there are plenty of offenders who, at the
time of sentencing, will tell the judge whatever they think he or she wants
to hear. But in some cases these stories are true.

What a colossal waste of resources! How much does it cost society
when a burglar has to support a $300-per-day heroin habit? Since a bur-
glar normally sells his stolen property to a fence for about 10 percent of
its value, he needs to steal about $3,000 per day because we can’t afford
to spend $3,900 per year for a methadone program. But then we spend an
average of $25,900 per year to incarcerate him without blinking an eye.

57. Medical News and Perspectives, “Physician Leadership on National Drug Policy Finds
Addiction Treatment Works,” Journal of the American Medical Association 279, no. 15
(April 15, 1998): 1149.
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I often receive letters from relatives of prison inmates that tell me the
same things. Here is a representative example (I have changed the name
of the inmate):

About a month ago, I read the article in the Orange County Register
concerning the lack of Drug Rehab facilities in Orange County. I think
it’s a good idea because there are a lot of weak willed souls locked up
with hard core criminals.

Now to get to the reason 'm writing. My son John is presently
located at the Waco [Prison] facility. Granted I’'m not saying he’s
innocent of any of the crimes he’s been arrested for, but the whole
thing is, the only person he ever hurt, besides me, was himself. He
never manufactured or sold drugs, he was always under the influence
or arrested with such a small amount he could never be considered a
dealer, and the total amount of money ever found on him was $15.00
or $20.00 at the most. Hardly an amount that could be of question-
able interest. . . .

With all the times John has appeared in court and seen his proba-
tion officer, never once was the subject of rehab mentioned. John is
the sort of person rehab would have helped, he’s the type of person
that needs help, but not to be locked out of life for 16 months. As the
sentencing Judge put it: “We’ve given you too many chances, with 30
days, and 90 days locked up, but no help.” Every time I tried to find
out about Rehab, I was shut out, because since John is 29 years old,
he is an adult. Not even close.

He was getting his life turned around at the time of his last arrest,
meaning he’d finally got a job he really enjoyed and he was working
full time and getting his bills paid. Plus his boss at his last job said he
would hire him back because he was such a good worker. Hopefully
by the time John gets out the guy is still the boss there.

I’'m not expecting you to do anything, but if you were interested
[here is my son’s address].

Thanks for listening.

[Signed by] John’s Mom

While we spend only 20 percent of our multibillion-dollar yearly
federal drug budget on drug treatment programs, we continue to allow
our politicians to spend the vast majority of it on incarceration.’® As one
newspaper editorialized:

58. Lauran Neergaard, “Treatment Best Cure for Addicts, Study Says,” Pasadena Star
News, March 18, 1998. See also Associated Press, “Experts: Drug Courts Working,” USA
Today, November 1, 1998:21A.



220 « CHAPTER 8

California’s jails are filling up. We can’t build them fast enough. Most
county facilities are filled with drug users. Users, but few dealers. Far
too many go to jail drug dependent and come out state dependent or
worse, dependent on crime. . . .

Keeping addicts clean is a matter of survival—ours, not theirs.

One immediate benefit of effective treatment is that we’re less
likely to find an addict ransacking our homes or robbing us as we
withdraw cash from ATMs. But there’s some real, countable savings
as well.

The Legislative Analyst’s office estimates avoided costs to society
at about $1.5 billion for every $200 million worth of treatment. The
lion’s share of projected savings comes from a decrease in criminal
activity and subsequent avoided costs to the justice system. Law
enforcement, courts, incarceration—all could post substantial savings
if the majority of addicts can be kept off drugs and alcohol.

In other words, it’s cheaper to treat ’em off the streets than keep
’em off.%

Although we must bear in mind that drug addiction is a chronic
condition, that recovering addicts are prone to relapse,®® and that strict
but user-friendly drug treatment programs are not going to make drug
addiction disappear, we could take a gigantic leap in the right direction
by creating well-run drug treatment programs that address the real and
human problems of addiction—instead of creating and enforcing ever-
larger numbers of bureaucratic rules and regulations that do not solve the
problem. Then we could return to using the criminal justice system for the
purpose for which it was designed and intended—that is, holding people
accountable for their actions that harm others.

59. “An Impact That Works,” Pasadena Star News, July 25, 1999: A20.

60. For more policy recommendations from a group of leading physicians, visit the Web
site of the Physicians and Lawyers for National Drug Policy at http://www.brown.edu/
Departments/PLNDP.



CHAPTER 9

Deprofitization of Drugs

ne major pitfall in the discussion of our current drug policy and

alternative options is that people do not define their terms. It is,

regrettably, quite common for one person not to know specifi-
cally what another person is talking about, and this naturally leads to a
great deal of miscommunications and misunderstandings. If people would
take care to define their terms, we would make a lot more progress. In
this chapter 1 discuss several options available to deprofitize what are
now illicit drugs, taking care to define and explain my terms and to show
that many of these alternative approaches are working in other countries.
During the discussion, we should all keep in mind that just because these
drugs would no longer be illegal for adults, that does not at all mean that
we condone or even encourage their use.

LEGALIZATION

There is just so much money to be made that the slim chance of being
caught is always worth the risk. Believe me, after 20 years as a prosecutor
and judge, I can assure you that we only catch the stupid ones.!

MAGISTRATE JUDGE RONALD ROSE,
U.S. District Court, Santa Ana, California

1. Matt Lait, “Make Drugs Legal, U.S. Judge Says,” Los Angeles Times, April 25, 1992,
Orange County ed.: A25.
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The “legalization of drugs” is an oft-heard phrase. People who favor
maintaining the status quo routinely and misleadingly characterize every-
one who favors some form of change as drug legalizers. It is almost never
spelled out what that actually means, but the term connotes—and is
designed to connote—that the drug legalizer doesn’t feel that dangerous
drugs are any big deal and, further, doesn’t care if someone sells cocaine
to your twelve-year-old child on the street corner across from her school.
The U.S. Congress may have had this mental image of the legalization of
drugs when it said in the Anti-Drug Abuse Act in 1988, “The Congress
finds that legalization of illegal drugs, on the federal or state level, is an
unconscionable surrender in a war in which, for the future of our country
and the lives of our children, there can be no substitute for total victory.”?

This reflection was followed by the proclamation that “it is the
declared policy of the United States to create a Drug-Free America by
1995.”3 But it is highly important that people define what they mean by
“legalization”; otherwise, misunderstandings inevitably arise and impede
the progress that could be made in this discussion if people would only
define their terms. Drug-free indeed! To begin with, does that mean
that we will no longer have aspirin or penicillin? Or if they mean mind-
altering and sometimes-addicting drugs, does Congress want to abolish
Vicodin and similar pain relievers, since they also fit that definition? In
other words, what Congress was talking about was undefined, unrealistic,
naive—and silly.

With a legalized product, the price (in this case, drugs that are currently
illegal) would be set by the free market, without any restrictions on adver-
tising, brand names, or price. Picture a situation in which a young man
who is seventeen years old goes to his local supermarket to buy some gro-
ceries. He puts into his cart some frozen lemonade, chocolate chip cookies,
aspirin, grapes—and a six-pack of cocaine. A friend had recommended the
Big Kick brand of cocaine, and the store is having a special sale that he
heard advertised on the radio: six hits for the price of four. In this scenario,
all of the products in this man’s cart are sold in a legalized, free market.

Under such a program, the Food and Drug Administration would
ensure the cleanliness and purity of all of these products and see to it that
they were labeled accurately for their contents and strength. This is how
the FDA regulates the sale of aspirin, a fully legalized drug in this country.
If the manufacturer or vendor were to misrepresent the cocaine or violate
the health conditions of its sale, users could sue the manufacturer or ven-
dor in civil court, just as they can for any other product.

2. Public law 100-690, §5011 (1988).
3. Ibid., at section 5252 B. Of course, this date later came and went without further
political comment.
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The obvious defect in this policy is that cocaine and other dangerous
drugs would be pushed to people through advertising and otherwise made
glamorous and much too easily available, including to children. People
who believe in the legalization of drugs as I have defined it are what I
would call pure free marketers.

There are not very many free marketers like this around, of course,
though drug warriors like Barry McCaffrey like to pretend that this is
what is meant when people speak of legalizing drugs. Most people who
advocate the legalization of drugs actually mean something quite differ-
ent. Often they are talking about programs involving rehabilitation and
treatment, medicalization, decriminalization, regulated distribution, or a
combination of one or more of these options.

That was probably the meaning intended by Abigail Van Buren when
she responded, in her Dear Abby column, to a letter from a Mr. Pottratz,
an attorney in Minnesota:

Just as bootleggers were forced out of business in 1933 when Pro-
hibition was repealed, making the sale of liquor legal (thus eliminat-
ing racketeering), the legalization of drugs would put drug dealers out
of business. It also would guarantee government-approved quality,
and the tax on drugs would provide an ongoing source of revenue
for drug-education programs. An added plus: There would be far less
crowding in our prisons due to drug-related crimes. It’s something to
consider.*

It was also probably the meaning intended by Edward Ellison, the
former head of Scotland Yard’s Anti-Drug Squad, who said:

As a former drugs squad chief, I’ve seen too many youngsters die. I'm
determined my children don’t get hooked—which is why T want all
drugs legalized.

Seven years of my life was spent in Scotland Yard’s anti-drugs
squad, four as its head. I saw the misery that drug abuse can cause. |
saw first-hand the squalor, the wrecked lives, the deaths. And I saw,
and arrested when I could, the people who do so well out of drugs: the
dealers, the importers, the organizers. I saw the immense profits they
were making out of human misery, the money laundering, the crime
syndicates they financed. We have attempted prohibition. All that
happened was that courts became clogged with thousands of cases
of small, individual users, and a generation of young people came to

4. Abigail Van Buren, “Attorney Makes His Case for Legalization of Drugs,” Dear Abby,
Orange County Register, May 3, 1994: Accent S.
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think of the police as their enemies. There were no resources left to
fight other crime. I say legalize drugs because I want to see less drug
abuse, not more. And I say legalize drugs because I want to see the
criminals put out of business.”’

Since the repeal of Alcohol Prohibition, most states have made liquor
available for sale under programs of regulated distribution. It is likely that
Ms. Van Buren and Mr. Ellison were recommending a similar program
for other mind-altering and dangerous drugs—or maybe they had another
option in mind.

Some of the many other well-known and concerned people who have
called for the legalization of drugs, without defining what they meant
by the term, are former U.S. Secretary of State George Shultz,® former
Colombian Attorney General Gustavo de Greiff,” the late author and syn-
dicated columnist William F. Buckley, Jr.,* former New Mexico Governor
Gary Johnson, and Judge Robert W. Sweet of the U.S. District Court for
the Southern District of New York.” In fact, as we saw earlier, the term
“legalization” of drugs is not really accurate. The more precise term
would be “re-legalization” of drugs, because before the passage of the
Harrison Narcotics Act in 1914, and a couple of state and local statutes
before it, there were no illegal drugs in the United States.

One of the few scholars, to my knowledge, who would take us back
to those times is Thomas S. Szasz, a true libertarian free marketer who
favors “free trade in drugs for the same reason the Founding Fathers
favored free trade in ideas: in a free society it is none of the govern-
ment’s business what ideas a man puts into his mind; likewise, it should
be none of its business what drug he puts into his body.” Szasz is such
an extreme free marketer that he equates government prohibition of drug
sales with government prohibition of roadside sales of corn or tomatoes,
and he even sees government intervention in this matter as equivalent to
state laws about the practice of religion: he finds it unconstitutional and
unjustifiable. But not even Mr. Szasz advocates removing age restrictions
from drug sales. “Kids,” he remarks. “Merrill Lynch can’t sell stocks and

5. Edward Ellison, London Daily Mail, March 10, 1998.

6. Stanley Meisler, “Interest in Prestigious Circles,” Los Angeles Times, November 20,
1989, Orange County ed.: A3, 18: “We need at least to consider and examine forms of
controlled legalization of drugs.”

7. James Brooke, “A Captain in the Drug War Wants to Call It Off,” New York Times,
July 8, 1994, http://www.nytimes.com/1994/07/08/world/bogota-journal-a-captain-in-
the-drug-war-wants-to-call-if-off.html.

8. William F. Buckley, Jr., “Awash in Drugs, U.S. Wars on Itself, Only Legalization Can
Stop the Futile Battle,” Orange County Register, October 25, 1989.

9. “U.S. Judge Urges Legalization of All Drugs,” Orange County Register, December 13,
1989: A7.
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bonds to children. A real estate agent can’t sell houses to children. We are
not talking about children. Children do not have any rights. They don’t
have a right to freedom of religion; they have to follow their parents. We
are talking about adults.”'°

Even Nobel Prize-winning economist Milton Friedman, whose pivotal
work Free to Choose: A Personal Statement,"* which he wrote with his
wife Rose, underscores the crucial link between the free-enterprise system
and a free society, would not legalize drugs in the free-market manner in
which I defined it above. He would “legalize drugs by subjecting them
to exactly the same rules that alcohol and cigarettes are subjected to
now. . .. Television advertising is forbidden today for alcohol . . . for hard
liquor. And I say treat this the same way as you would treat alcohol. So,
presumably such ads would be forbidden for this.”!?

There is no reason why we cannot adopt one option for one substance
and another option for others. For example, why not legalize hemp?
Nothing could be easier than to accomplish this simple goal, with a regu-
lation that would read, “Any Cannabis sativa plant that has a THC [mari-
juana’s chief intoxicant] content of 0.3 percent or less is legal to cultivate,
possess, and sell in the United States of America.” These plants could then
be raised and harvested without any more state interference than exists
for raising cotton or soybeans. The same would be true for the products
manufactured from the seeds and fibers of the plant. Right now, farmers
in Canada and England are legally raising hemp for commercial purposes.
Why can’t we? A THC amount of 0.3 percent or less would have no use
at all for marijuana smokers. If the THC content were above that limit,
those plants would be governed by whatever the laws and regulations
were in place for marijuana. By adopting this approach, we could reclaim
an entire profitable industry.

To give a sense of the potential magnitude of the commercial market
we are talking about, farmers can get the same amount of paper pulp
from one acre of hemp as they can from four acres of trees, and it takes
twenty years to grow the trees but only one season to grow the hemp. This
means that in addition to again using hemp in the making of rope, paper,
cloth, and sails for boats, newer products could be produced on the open
market. As stated in U.S. News and World Report, “Modern-day hemp
products include cosmetics, carpets, salad oil, and snacks, as well as con-
struction materials and biodegradable auto parts. Hemp fibers are used
in the trunk and door panels of the German-manufactured 5 and 7 series

10. Milton Friedman and Thomas S. Szasz, On Liberty and Drugs (Washington, D.C.:
Drug Policy Foundation Press, 1992), 122, 159, 160.

11. Milton and Rose Friedman, Free to Choose: A Personal Statement (New York: Avon
Books, 1981).

12. Friedman and Szasz, On Liberty and Drugs, at 76-77.
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BMW, and Ford is studying their potential for use in radiator grills.”!?
U.S. farmers are attempting to get the federal government to allow them to
compete once again in this historic and potentially lucrative market, and
the government should listen.

I am reminded of the joke about the man who, as a part of his
therapy, was shown a number of inkblots and was asked by his therapist
to describe what he saw. To each one he answered that he saw “a man
and a woman having sex.” Finally the therapist told the man that he was
obsessed with sex, to which the man replied, “Me? You’re the one with
all of the dirty pictures!”

There is a similar dynamic at work in the War on Drugs. No matter
what substance is being addressed, drug warriors see only a picture of
prohibition and prison. Given that a person could not get any more reac-
tion from smoking 0.3 percent Cannabis sativa than she could get from
smoking this page you are reading, isn’t it time we start considering each
of these substances separately, on the basis of their potential harm to the
user and the society at large?

So where is the harm in legalizing products from industrial hemp?
Actually, as a practical matter, both medical marijuana and the hemp
industry are virtually legalized already! For example, medical marijuana
caregivers and suppliers have formed increasingly large and organized al-
liances and collectives, with tens of thousands of clients, and hemp prod-
ucts have already become a major economic resource.' This was starkly
brought home to me when I made a presentation to medical marijuana
conferences at both the Los Angeles and Orange County Convention Cen-
ters. At these gatherings attended by thousands of people, I was amazed
to see entire floors of these cavernous buildings taken up by hundreds
of booths selling books, magazines, newspapers, pamphlets, and art ob-
jects dealing with marijuana; medical and legal services; hydroponics,
heat lamp systems, and other marijuana growing equipment; marijuana
rating services; and a wide variety of clothing and edibles made from
hemp. In other words, marijuana is already a big and mainstream indus-
try, such that the Cato Institute published information stating that repeal-
ing Drug Prohibition would save governments about $41.3 billion a year

13. Elise Ackerman, “The Latest Buzz on Hemp, U.S. Farmers Want the Ban on Cultivating
the Plant Lifted,” U.S. News and World Report, March 15,1999:50. See also Craig Turner,
“New Hemp Isn’t Meant for Smoking,” Los Angeles Times, May 16, 1994, Orange County
ed.: A1, 10; and Dan McGraw, “Hemp Is High Fashion,” U.S. News and World Report,
January 20, 1997:54, 56.

14. See John Geluardi, Cannabiz: The Explosive Rise of the Medical Marijuana Industry
(Sausalito, Calif.: PoliPoint Press, 2010); Ed Rosenthal and Steve Kubby, Why Marijuana
Should Be Legal (Philadelphia: Running Press, 2003); and Roger Parloff, “How Pot
Became Legal,” Fortune, September 28, 2009:142-61.
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in law-enforcement costs and generate about $46.7 billion in tax revenue.
In fact, just regulating marijuana itself would save about $8.7 billion per
year and generate another $8.7 billion in taxes.!

Some people argue that legalizing hemp would make the detection of
marijuana more difficult because it could be grown within the hemp field.
But it is unlikely that marijuana growers would actually do this. Why?
Because the hemp would cross-pollinate with the marijuana, and that
would lower the THC content of the marijuana plants. Even so, there are
solutions to that potential problem—if people are really afraid it could
become a problem. For one thing, we could require farmers to register
their hemp crops, which would make detection easier. And field kits can
quickly measure the plants’ THC content. Growing and manufacturing
hemp presents almost no risks at all, and it has enormous beneficial poten-
tial as an industry. So let’s consider legalizing hemp and allowing it to be
raised and sold on the open market.

Hypodermic needles are another item that we could consider legal-
izing for adults, perhaps in combination with the type of needle-exchange
program discussed earlier. Studies have shown that needle-exchange
programs do not increase the use of drugs. Moreover, deposit-and-refund
programs for the recycling of bottles and cans have successfully removed
tons of those items from our communities—maybe a tax on needles would
encourage their recycling. Freely available clean needles would, as we have
seen, decrease the transmission of HIV, hepatitis B, hepatitis C, and other
infectious diseases and would also decrease the chance that we or our
children accidentally stick ourselves by stepping on a contaminated needle
lying in the street, a park, or a vacant lot.

But opposition to proposals like these is ferocious, and so far it has
prevailed, in spite of massive evidence that our current policies are com-
plete and utter failures, flawed at their very core. As Walter Wink, a
Quaker and a professor of biblical interpretation at Auburn Theological
Seminary in New York City, said, “The drug war is over, and we lost.
We merely repeated the mistake of [Alcohol] Prohibition. The harder we
tried to stamp out this evil, the more lucrative we made it, and the more it
spread. Our forcible resistance to evil simply augments it. An evil cannot
be eradicated by making it more profitable.”'¢

With the exceptions of hemp, hypodermic needles, and medical mari-
juana, I think it is unlikely that most currently illegal drugs will ever be
re-legalized in this country. My purpose is not to advocate legalization or
any particular option but is instead to encourage a free and open discus-

15. Eve Conant, “Pot and the GOP,” Newsweek, November 1, 2010:30-35.
16. Walter Wink, “Getting Off Drugs: The Legalization Option,” Friends Journal,
February 1996:13.
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sion of our options. So now let us turn now to another one of these—
decriminalization.

DECRIMINALIZATION

Whether or to what degree drugs should be decriminalized in the
United States is one of the central issues of our times. What is highly
disturbing to me is the lack of national debate on the subject and the
intransigence of practically all decision-makers to open the subject to
examination. What is presently held as true is the belief that the war on
drugs is winnable if only we tried harder. Few people are willing to test
the proposition in a public arena.

JubpGE PayLLIS W. BECK,
Superior Court, Bala Cynwyd, Pennsylvania

In 1976 the Dutch adopted a formal policy of pragmatic nonenforcement
for violations involving the possession or sale of up to thirty grams of
marijuana, which is enough for about sixty marijuana cigarettes. In 1995
because of international political pressure, that amount was reduced to
five grams, or enough for about ten cigarettes. Being realists, the Dutch
understood that a ban on marijuana was futile, and since people were
going to use it anyway, it was better to have the transactions out in the
open rather than in the shadows and to govern behavior instead. In an
attempt to steer a middle course between the futility of Drug Prohibition
and the unknown perils of drug legalization, Holland thus began its pro-
gram of gedogen (“tolerance”) and decriminalization of drugs.

Under a program of decriminalization, the possession, use, and sale
of street drugs are still illegal. But as long as people stay within certain
well-known guidelines and do not otherwise commit any crimes, the
police are instructed to look the other way and not enforce the drug laws.
Coffee houses have been established in Dutch cities where patrons can get
coffee, tea, and sandwiches—as well as marijuana and hashish. Alcohol
and harder drugs are not sold, there is no advertising, sales to minors
under seventeen are prohibited, and the sellers at the coffee houses are
not allowed to make a nuisance of themselves by hawking passersby on
the streets. But if those rules are followed, the sellers and the patrons are
left alone.”

17. See E. Leuw and 1. Haen Marshall, eds., Between Prohibition and Legalization: The
Dutch Experiment in Drug Policy (Amsterdam: Kugler, 1996); “Holland’s Drugs Policy:
War by Other Means,” The Economist, February 10, 1990:50; Stephen Chapman, “Drug-
Tolerant Netherlands Not Suffering,” Colorado Springs Gazette Telegraph, November 10,
1995: B11; and William F. Buckley, Jr., “In the ‘Coffee Shops’ of Amsterdam,” Orange
County Register, June 17, 1996: Metro S.
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Hard drugs are treated in a similar manner. Dutch policy attempts to
lessen the problems that accompany drug use instead of decreasing drug
use itself. Even though the police have strong powers that they can use
against hard drugs, as of 1985 the Ministry of Justice instructed them
not to use them. The government was persuaded that enforcement would
simply turn a health problem into a crime problem. One senior police-
man explained the reasoning behind this approach: “If we kept chasing
grass or hashish, the dealers would go underground, and that would be
dangerous.”'® And so in Holland, sellers and users of hard drugs have
been tolerated, as long they do not violate any other laws, do not make a
general nuisance of themselves, and keep quantities within widely recog-
nized public guidelines.

Nevertheless, the nonenforcement of the drug laws for small-scale
transactions tells only a part of the story about the Dutch approach. The
Dutch are really quite intolerant of drug abuse, but they oppose it not in
itself but because of the harm it does. Harm reduction is pursued both by
aggressively using medical programs, such as drug treatment and needle
exchange, and by educational programs rather than criminal crackdowns.
With these programs the Dutch government is trying to keep the drug
users alive and healthy until they seek their own cure, which is the equiva-
lent of saying that if you must play football, at least wear pads and a
helmet. At the same time, Dutch parents are saying to their children that,
even though drugs are available through their peers or other sources, this
does not mean that it is right, or smart, to use them.

At a 1999 conference of police chiefs at Stanford University, the chief
of police of a midsize city in New England echoed the Dutch message
when he said, “I burned out being a narc, and I grew up when I became
a father. I would not arrest my child for drug possession or usage—and
would not want anyone else to either. We are doing it wrong. Putting
them in jail is the worst thing we can do. That punishment is not banish-
ment from the tribe, which is to say that they will come back. And when
they do, they will come out worse. Instead, take the kids to their parents.
The parents care if their kids are doing drugs.”

Harry Belafonte, honorary chair of the Citizens’ Commission on
U.S. Drug Policy, which took testimony at the University of Southern
California in May 1999, reached similar conclusions on the basis of his
own experiences and observations:

Having grown up in Harlem during the Great Depression, I knew that
the real roots of drug abuse and addiction had more to do with pover-
ty, alienation and despair than crimes of malice. Most of the violence

18. “Holland’s Drugs Policy,” 50.
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associated with drugs stems from our policies of prohibition—just as
the notorious gangsters of my youth derived their wealth through
bootlegging alcohol. Together we must find a more compassionate
and effective drug control policy. As President Jimmy Carter said in
1977, “Penalties against possession of a drug should not be more

damaging to an individual than the use of the drug itself.”"’

The Dutch have carefully constructed a program that tries not to do
more damage than the use of the drugs themselves, and the results show
that their approach is working. Holland has a lower per capita marijuana
usage ratio for people at 15 to 64 years old (3.3 percent), than France
(4.8 percent) and England (6.2 percent), even though those countries
have much tougher laws. Holland also has a lower rate than we do in
the United States (5.8 percent), for both teenagers and adults. In fact, use
of marijuana by teenagers in Holland is roughly half of what it is in the
United States.?® As Eddy Engelsman, the former Dutch Drug Czar, put it,
“We succeeded in making pot boring.”?!

Even more importantly, in Holland between 1979 and 1994, “for the
generation under 22 years of age, the percentage using hard drugs went
down from 15 percent to 2.5 percent,” according to Dirk H. van der
Woude of the Municipal Health Service. “And the average age of hard-
drug users has gone up from 26.8 years in 1981 to 34.2 years in 1993.”2
This means that younger people are not becoming addicted to these drugs,
which results in an average increase in age each year for narcotic drug
addicts. Similarly, in 1987 only 1.7 percent of adults in Amsterdam said
that they had taken cocaine during the past year, while about 6 percent

19. Institute for Policy Studies, “The War on Drugs: Addicted to Failure—Recommendations
of the Citizens’ Commission on U.S. Drug Policy,” May 2000, at 3. For a copy, write to IPS
at 733 15th Street NW, Suite 1020, Washington, DC 20005, or visit http://www.ips-dc.org.
20. See The European Monitoring Centre for Drugs and Drug Addiction at http:/www
.emcdda.europa.eu/stats08/gpstab12. And compare the study by J. P. Sandwijk, P. D. A.
Cohen, S. Musterd, and M. P. S. Langemeijer, “Licit and Illicit Drug Use in Amsterdam II,
Report of a Household Survey in 1994 on the Prevalence of Drug Use Among the Population
of 12 Years and Over” (Amsterdam: Department of Human Geography, University of
Amsterdam, 1995), with the study of the National High School Drug Use Survey conducted
by the Institute for Social Research, University of Michigan, on behalf of the National
Institute on Drug Abuse, for 1996. About 2.3 percent of Amsterdam’s twelve- to fifteen-
year-olds and 10.9 percent of its sixteen- to nineteen-year-olds had used marijuana in
the previous thirty days, compared to 11.3 percent of fourteen-year-olds, 20.4 percent of
sixteen-year-olds and 21.9 percent of eighteen-year-olds in the United States. See also a
comparison of a SAMHSA, Office of Applied Studies, Washington, D.C., study and a study
by the University of Amsterdam, which shows that drug usage in the United States is five to
ten times higher than in the Netherlands. Visit http://www.DrugSense.org.

21. Ethan Nadelmann, “Europe’s Drug Prescription,” Rolling Stone, January 26, 1995:38.
22. Georgie Anne Geyer, “The Dutch Can Teach Us About Drug Programs,” Orange
County Register, July 11, 1994: Metro 7.
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of the adults in New York said that they had used cocaine in the past
six months. And finally, although cocaine users are frequently psychotic,
Holland has no cocaine-related crime and no cocaine-related deaths.?

Even though powder cocaine is available in Holland for people who
want it, there is little crack cocaine to be found. Why? Not because it is
difficult to manufacture—because any user knows that powder cocaine
can be turned into crack by adding baking soda and water and cooking
it in a microwave oven. But crack cocaine is much riskier than powder
because of its potency, and users know that, too. So as long as they
can afford to purchase powder cocaine, they have no interest in crack.
This strongly supports the conclusion that the United States brought the
crack epidemic on itself as a result of its prohibitionist policy on powder
cocaine. In other words, this was not a drug problem but a Drug Prohibi-
tion problem.

For all of its successes, the Dutch have also had some problems with
their approach. For example, the people who sell the small amounts of
marijuana and other drugs must still obtain their supply from illegal
underground dealers, which continues to engender some corruption and
violent crime. In addition, since Holland is a small country, fully a third
of the people who use and abuse drugs inside its borders are foreigners
who come “to have a good time.” The Dutch have not yet solved this
problem, a variation on Switzerland’s Needle Park problem, and they
may not be able to solve it on their own. But if other countries adopted
the Dutch approach, the problem, obviously, would evaporate, since there
would be no need for drug users to crowd into one country or one area.
And each country that reformed its policies along Holland’s lines would
reap the same internal benefits of a drop in drug-related crime and a drop
in drug use itself. And as we have seen, some other European countries
are moving in that direction, although international reaction to Holland’s
domestic drug policy has been mixed. The majority of German states are
gravitating toward the Dutch harm-reduction and normalizing approach
with both marijuana and the harder drugs. Holland has taken some
political heat, however, from France and Sweden—not to mention the
United States—since Holland’s liberal approach runs contrary to several
international conventions and also results in a greater flow of drugs into
neighboring countries.?*

The pragmatic Dutch have no intention of formally withdrawing from
these conventions that outlaw the sale and use of these drugs; they simply
ignore them. The fact that their drug use rates are lower than ours, that
their drug addicts are living longer and healthier lives than ours, that

23. “Holland’s Drugs Policy.”
24. Leuw and Marshall, Between Prohibition and Legalization, at x—xi.
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fewer young people are using drugs, and that Holland has no cocaine-
related crime or deaths all combine to justify the continuation of their
practical, realistic, and effective harm-reduction approach. We would do
well to learn from their experience.

One country that has followed the Dutch experience is Portugal—and
Portugal’s movement has been enormously successful. Why our media
have not publicized to the rafters what Portugal has done is truly baffling.
In 2000 Portugal realized that they had one of the worst problems with
drug addiction in the European Union. So they did something really intel-
ligent: they impaneled a commission of nonpolitical experts to investigate
the situation and come back with recommendations.

This group less than a year later reported that Portugal had two
sizable problems. First, people who were drug-addicted were afraid of
their own government. Why? Because if they brought their problems to
the government, they would be punished. Consequently, they took their
drug problems underground, with all the crime and misery that entailed.
Second, the government was spending so much money and effort in inves-
tigating, prosecuting, and incarcerating nonviolent drug offenders that it
didn’t have enough money left for drug treatment.

So in 2001 Portugal decriminalized the possession of up to a ten-day
supply of all drugs. Instead of people being arrested if they were found by
police to possess or be using drugs, they were referred to “regional commit-
tees for the dissuasion of addiction.” These “dissuasion committees” had
the power to impose warnings or administrative sanctions, including fines,
restrictions on driving permits, and referral to treatment. But in a major-
ity of the cases, they gave only a provisional suspension of proceedings—
in effect, no punishment—except for those who continued to make a nui-
sance of themselves on multiple occasions.

What happened? After studying the results for 2001 to 2007, the
Cato Institute released a study showing that drug usage nationwide basi-
cally remained the same. This statistic in itself shows that those people
who argue that if we were to change our drug policy, we would become
a nation of drug zombies are simply wrong, if not insulting. In fact, you
could give it away for free on every street corner and bless it by every reli-
gious leader in town, and I am still not going to jam cocaine up my nose!
And I expect that almost everyone else feels the same way. (And those who
do not are probably using cocaine already.)

But critically enough, problem drug usage in Portugal went down by
50 percent! What caused this drop? Just like the commission found, now
that problem drug users were no longer afraid of their own government,
they came forward and requested drug treatment in large numbers. And
of equal importance, the statistics showed that young people in Portugal
were not beginning to go down the road of drug use and abuse in as many
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numbers. Why? Because of the thought, “Why should I take drugs and
go see a doctor? That’s no fun!” So according to most people, including
the researcher who pored over the evidence, “judged by every metric, the
Portuguese decriminalization framework has been a resounding success.”?’

And now this approach has spread. On August 21, 2009, Mexico
officially decriminalized the possession and use of small amounts of
marijuana, cocaine, heroin, and all other drugs.?® Legislation for this was
presented the previous June by Mexican President Felipe Calderon, saying
that it makes sense to distinguish between small-time users and big-time
dealers, and this approach was also supported by Rafael Ruiz Mena, sec-
retary general of Mexico’s National Institute of Penal Sciences, who said,
“The important thing is . . . that consumers are not treated as criminals.
It is a public health problem, not a penal problem.”?” In addition, per-
sonal possession of any drug is no longer illegal in Spain, Italy, the Czech
Republic, and the Baltic States and some areas of Germany, Switzerland,
and Australia have also relaxed their laws for drug possession.?® And just
as in Portugal and Germany, all of the reports so far show positive results.

REGULATED DISTRIBUTION

I have viewed and experienced our federal drug laws in action since their
serious inception about 1973. The war on drugs is lost for the same
reasons that national prohibition of alcobol consumption failed in the
’20s and early *30s.

Education, legalization with governmental control and not pro-
hibition can solve our drug problem.

SENIOR JUDGE EDWARD J. McMaANus,
U.S. District Court, Cedar Rapids, Iowa

Let us look a bit more closely at alcohol. Today most U.S. states allow the
sale of this dangerous and sometimes-addictive drug through a program of

25. Glenn Greenwald, “Drug Decriminalization in Portugal: Lessons for Creating Failed
and Successful Drug Policies,” Cato Institute, 2009: 1. See also Caitlin Elizabeth Hughes
and Alex Stevens, “What Can We Learn from the Portuguese Decriminalization of Illicit
Drugs?” British Journal of Criminology 50, no. 6 (July 2010): 999-1022; Barry Hatton
and Martha Mendoza, “Portugal’s Drug Policy Pays Off: US Eyes Lessons,” Associated
Press, December 26, 2010.

26. Alan W. Bock, “In Drug-Ravaged Mexico, a New Approach,” Orange County Register,
August 30,2009: Commentary 1, 5; Tracy Wilkinson and Richard Marosi, “Mexico Shifts
Tactics in the Drug Battle,” Los Angeles Times, August 23,2009: A21.

27. Quoted in Tracy Wilkinson, “Mexico Moves Quietly to Decriminalize Minor Drug
Use,” Los Angeles Times, June 21, 2009. http://www.latimes.com/features/health/
medicine/la-fg-mexico-decriminalize21-2009jun21,0,6336338.story.

28. “A Toker’s Guide,” The Economist, March 7,2009:34.
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regulated distribution. This means that the sale of this mind-altering drug
is controlled through regulations and restrictions. In effect, regulated dis-
tribution constitutes a recognition that, just as we cannot effectively elimi-
nate air or water pollution by banning automobiles or sewage, we can best
reduce and control the harms associated with alcohol by a program of
public management and control. A further encouraging thought is that, of
all the twenty-seven amendments to the U.S. Constitution, the Eighteenth,
which implemented Alcohol Prohibition, is the only one explicitly directed
at restricting people’s freedom—and it is also the only one that has ever
been repealed. Maybe that can establish a precedent.

The approach of regulated distribution is fundamentally based on the
realization that it is much easier to control, regulate, and police a legal
market than an illegal one. While abuses and harms will still occur, at least
there are some controls in place. Of course, there are no controls at all
on illegal drugs under our current policy of Zero Tolerance—except those
implemented by drug dealers. But by regulating alcohol in the market-
place, we have virtually eliminated the problems of alcohol impurities in
drinks like “bathtub gin” and there is virtually no trafficker-related crime
or corruption. Furthermore, no one hands out free samples of alcohol on
high school campuses, just as no students are selling Jim Beam bourbon or
Marlboro cigarettes to each other on their campuses, both because these
markets are effectively policed and because there is no money in it.

Furthermore, we must understand that mind-altering and sometimes-
addicting drugs have been around since humankind first walked the face
of the earth, and there must be some benefits in their use, because other-
wise no one would take them. For example, until I began to have problems
controlling my weight as I have grown older, I would use my drug of
choice, which is alcohol, almost every day, without problems. Similarly,
when I was in Cambodia I asked how customary the use of marijuana
was in their society. The reply was that it was common and mostly found
in soup. The same thing is true for chewing coca leaves and drinking
coca tea in the mountainous regions of Ecuador, Peru, Bolivia, and many
other of the higher regions of South America, without any problems for
the people greater than turning their teeth purple. But it helps to keep the
people warmer. So most of those products are used legally, and their sales
are mostly regulated and controlled by the governments—with virtually
no problems. Making these drugs illegal in these places would not make
them unavailable, it would just create a lot of violence and impure drugs
in the marketplace and make lots of racketeers and other thugs obscenely
wealthy. Similarly, states with legal lotteries see a marked reduction in the
numbers rackets. Thus these approaches verify the practical observations
made long ago by Winston Churchill, who said, “If you destroy a free
market, you create a black market.”
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One alternative possibility to prohibition would be to allow the pur-
chase of heroin, cocaine, and marijuana by adults at state-licensed pack-
age stores. Dosage units of drugs that are now sold on the street for about
$10 would be sold for about $2.50 at these package stores, which would
eliminate the profitability of illegal sales at one simple stroke. Higher-
strength doses would cost more money. The dosages would be plain
wrapped, with the dosage amount and strength clearly marked, and the
package wrapper would contain appropriate warnings. The drugs would
never be advertised and would never go on sale at a reduced price. Along
with the dose, the package would contain a sterile disposable needle (when
appropriate), educational material about the dangers of using drugs, and
the addresses and telephone numbers of organizations that could assist the
user in getting off drugs.

The FDA would monitor and ensure the quality of the drugs, just as it
now does our foods and prescription medicines. But the sale, transfer, or
furnishing in any manner of any quantity of these drugs to a minor would
be severely punished. Laws dealing with driving a motor vehicle under the
influence, using or being under the influence in public or in the workplace,
assaults while under the influence, and so on, would not be changed.

The unlicensed sale of heroin, cocaine, or marijuana would remain
a violation of law. Importantly, however, if the practice continued to
any material degree, the price at the government package store would
be lowered to reduce further the financial incentive to make such illegal
sales. Using this ultimate control of setting the price, society would have
the clear means of putting virtually every drug dealer in the country out
of business.

Of the approximate purchase price of $2.50, about 75¢ would go to
the grower-packager, who would be on a low-bid contract with the gov-
ernment, and about 75¢ would go to the retailer, who would also be on a
low-bid contract with the government. The remaining $1 would take the
form of a tax, which would be used expressly and solely for education
about and treatment of drug abuse.?’

The only thing we cannot say for certain, under such a policy, is
whether the use of currently illegal drugs would increase or decrease in the

29. This proposed program is taken directly from the notes I wrote and distributed at
the news conference I held behind the courthouse in Santa Ana, California, on April 8,
1992, which were published in James P. Gray, “We Cannot Win the War Against Drugs:
A Legal Brief for Decriminalizing Use of Heroin, Cocaine, and Marijuana,” Orange
County Register, April 10, 1992: B13; and James P. Gray, “Proposed Plan for Regulated
Distribution of Heroin, Cocaine and Marijuana,” State Pen, Newsletter of the California
Chapter of the American Correctional Health Services Association 13, no. 3 (Fall 1993):
1, 7, 10. For a discussion of similar suggestions, see Dirk Chase Eldredge, Ending the
War on Drugs (Bridgehampton, N.Y.: Bridge Works, 1998), 166-73. See also http://www
Jjudgejimgray.com.
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short run or increase or decrease in the long run. Studies and experiments
in England, Switzerland, Holland, Portugal, and elsewhere suggest that
drug use would decrease in the long run, but we cannot predict the same
result with any certainty. We would have to attempt this new approach
to find out.

Many things would affect the outcome. But we can say that imple-
menting a program of this kind for adult use of these drugs would not
necessarily result in an increase in their use. It is currently estimated
that about 20 million people in the United States use marijuana to some
degree, but only 500,000 use heroin. Both of these drugs are widely and
readily available from drug dealers, and the disparity in the number of
users of the two drugs reflects personal preference rather than availability
or even price. But if 20 million people demanded heroin, the illegal market
would surely supply it, just as the enormous demand for alcohol was met
during Alcohol Prohibition.

Remember too that heroin and cocaine were legal in this country
before 1914 but were not widely used. And 100-proof alcohol is widely
and legally available now to adults, but it is far less popular than 86-proof.
And finally, many people began using drugs because they were enticed
into it by drug dealers. Taking the profit motive out of these drugs would
virtually eliminate that dynamic. Drugs would literally be deprofitized.

There is no denying that a program of regulated distribution could
result in some increased drug use, and I believe that, at least in the short
run, it would. Furthermore, the law clearly makes a statement about what
is unacceptable in a society, and there is no question that many people
abstain from certain forms of conduct because they are illegal. But there
would also be incentives for decreased drug use. Just as increased aware-
ness and education have led many people to move away from or at least
reduce their use of alcohol and tobacco, we could reasonably expect to
see the same thing with other drugs. And more money would be avail-
able, thanks to the drug tax, for education and treatment of drug abusers,
which would certainly reduce overall usage. The ban on advertising is
also a crucial feature of this plan, but since the government, not private
companies, would control and regulate the sale of these drugs, no one
could legitimately complain about First Amendment free speech issues.
Not only would the glamour of these drugs be substantially reduced by
removing their forbidden status and black market influences, there would
be no brand names, billboards, or media ads at all—not even posters on
the walls at the package stores. Just mundane, plain-wrapped packages
stamped with the name and strength of the product. How boring. The
quality and variety of the drugs, particularly marijuana, would have to be
maintained, but the financial incentives to push any of these drugs from a
merchandising standpoint would be virtually eliminated.
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With the exception of possible increased usage, every other result of
this program would be beneficial. Crime would be materially reduced.
Even if someone still had to steal to pay for his drug habit, he would
steal three-quarters less than under our current system. Even allowing
for possible increased usage, burglaries would still be reduced, and there
would be much more room in the criminal justice system to investigate,
prosecute, and incarcerate those offenders. Funding for gangs and terror-
ist groups here and all around the world would be substantially reduced,
while funding for education about and treatment of drug abuse would
be substantially increased. Treatment of drug abuse, moreover, would
be less encumbered because the drug-addicted people would not be auto-
matically regarded as criminals. No new taxes would be needed for jail or
courthouse construction. Prison overcrowding due to convictions for drug
possession and use would be a thing of the past. In fact, it is likely that we
would be able to close some existing prisons. And our police departments
and courts would once again be available to address society’s other press-
ing needs. In short, the program of regulated distribution I have described
would cost the taxpayers nothing, but it would reduce expenses and at
the same time raise appreciable amounts of money for drug treatment and
educational programs.

Such a program would take the profit out of the drug business, which
would substantially decrease the potential for corruption of public ser-
vants here and abroad. The pressures created by the War on Drugs for
ever-more desperate measures—using the military in domestic affairs, con-
tinually increasing criminal penalties, increasing restrictions on the individ-
ual rights of our people, and so on—would be virtually eliminated. The
work ethic for our youth and many of our older people could be revital-
ized. Lower-income areas could be reclaimed from drug sellers. Farmers
in the world’s developing countries would switch from illicit drugs to
more economically productive crops. Our country’s balance-of-payment
problems would be significantly reduced. The spread of HIV and hepatitis
from contaminated needles would be significantly reduced. Appreciably
fewer overdoses from impure or unknown strengths of drugs would occur.

Whether this program would be expanded to drugs other than heroin,
cocaine, and marijuana would be left for the future. There is evidence
that marijuana is actually the drug of choice for many users of harder
drugs, and therefore there is reason to hope that many of these would
revert “down the ladder” to marijuana if it were no longer illegal. It is
also possible that under this program users of synthetic drugs like PCP,
methamphetamines, and LSD would revert to the organic drugs so that
there would be less need to increase the number of drugs sold at package
stores. Of course, if the black market for synthetic drugs continued to
prosper, expansion of the program could be considered.
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Would we put the police, courts, and prisons out of business? Of
course not. We will certainly always need the criminal justice system,
regardless of our drug policy, but we could once again emphasize the areas
in which that system works most effectively: holding people accountable
for their conduct.

One of the first things that I realized as a judge of the municipal court
in Orange County, California, was that the prosecution of defendants
charged with driving motor vehicles while under the influence of alcohol
(DUI) presented probably the most severe problem area faced by that
court. I began to study this area in an attempt to see what could be done
other than simply “moving the cases along” through the court system.
After about six months of personal interviews, educational seminars on
alcohol abuse, and other research, I reached several conclusions about the
nature of the problem and how to deal with it. Then, with the assistance
and guidance of several others, a majority of judges on our court joined
me in initiating a pilot program for screening and sentencing first-time
DUI defendants. The results were gratifying, and the statistics showed that
we were successful in keeping about 65 percent of these problem drinkers
off alcohol for nine months, which was as long as we were able to keep
statistics. Among other things, this experience convinced me that a mind-
altering, dangerous, and sometimes-addictive drug does not have to be
illegal for the criminal justice system to reduce its use by problem users.*

The program began on December 17, 1984, and specified that all
defendants who had an alleged blood-alcohol level of 0.15 percent or
above or who refused to take a blood-alcohol test would be considered
“high-risk problem drinkers.” That is, in the absence of further informa-
tion, these defendants were considered likely to become recidivists or
repeat offenders. We offered these defendants a fairly severe first-time
sentence, which included ten days in jail, a fine, and a suspension of their
driver’s licenses for six months. Their other option was voluntarily to pro-
vide further information to the court as to their alcohol status, in which
case a court-sanctioned screening process was immediately available to
them. The screening process was designed so that a report was provided to
the court within one hour of the referral. Then, as a result of the screening
process, if a defendant was found not to be a high-risk problem drinker
after all, he or she was offered the same, less severe sentence offered to
defendants with lower blood-alcohol levels, which was typically a ninety-
day restriction of their driver’s license, in addition to a fine and comple-
tion of a first-offender educational program.

30. This section is condensed from James P. Gray, “Non-traditional Sanctions,” in
Drunk Driving Laws and Enforcement: An Assessment of Effectiveness (American Bar
Association, Criminal Justice Section, 1986), 143-46.
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To defendants still considered high-risk problem drinkers after the
screening process who were willing to show by future conduct that they
merited extra consideration, we still offered the less severe probationary
sentence but with several additional conditions. These strictly enforced
conditions were that the defendants completely abstain from ingesting
any alcohol for as long as they were on probation, attend meetings of
Alcoholics Anonymous, and have a medical doctor interpret their blood
test to see if they had alcohol-related medical conditions. They also had
to accept alcohol counseling, report back to the court with proof of
enrollment, and complete the program, among other things. Basically, we
instituted a “drug court.” And it worked.

As judges in the criminal justice system, we are in a unique position to
give problem alcohol and other drug users some motivation to start them
on the way to the realization that they have a problem. Jail is not a cure
for the problem, but the threat of jail can go a long way toward helping
defendants take the critical step of stopping their drug use so that they
can begin to see the damage they are doing to their lives and to the lives
of those around them. Jail must, however, be more than a threat: it must
be used fully as the punishment it was meant to be for those who choose
not to engage in self-evaluation or who substitute excuses for actual per-
formance.

Of course the hope is that once users enroll in a drug-abuse program,
the coercion represented by jail will be replaced by legitimate self-concern.
Instead of the threat represented by a person in a black robe, they may be
moved to reform their behavior when a person in a white smock tells them
that their liver is failing because of alcohol or their heart and lungs have
been damaged. Maybe a defendant will get the message when an AA meet-
ing shows her by example and by a refusal to accept excuses that stability
and a satisfying life are once again possible through sobriety. Perhaps it
will be the improvement of a defendant’s own family, social, or profes-
sional life, when forced by the criminal justice system to remove these
dangerous drugs from her life, that will provide the genuine motivation to
begin a meaningful recovery. Or perhaps it will be a drug counselor who
will be able by her insight and industry to break through to a particular
defendant.

Since beginning my duties as a judge, I have discovered that I have the
power, one way or another, to help put a substance abuser on the path
to productive sobriety. I have received letters from the wives of abusive
alcoholics I have sentenced to drug rehab telling me that since their hus-
bands stopped drinking the beatings and abuse had stopped, and they
were hopeful that the marriage could be saved after all. T also have heard
favorable stories from employers about the regained productivity of many
employees who had been sentenced to our program. I have seen slovenly
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defendants return to court thirty days later looking clean and presentable.
Once I sentenced a young man with a large tattoo of a marijuana leaf on
his forearm. When he returned thirty days later, I noticed that the tattoo
was different, and T asked him about it. He said he did not have enough
money to have the tattoo removed, so instead he had the tattoo redesigned
as a peacock. I considered that a genuine sign of progress. Professor Mark
A. R. Kleiman, an author and professor of policy studies at UCLA in the
School of Public Policy and Social Research, has written about the ben-
efits of using the criminal justice system in the manner for which it was
designed: holding problem drug users accountable for their actions.

The key to controlling illicit drugs is to focus on the fewer than 4 mil-
lion hard-drug addicts. This relatively small group accounts for about
80 percent of the total consumption of cocaine, heroin and metham-
phetamine. They create problems out of any proportion to their num-
bers. They suffer enormously and cause suffering around themselves.

Of the conventional tools of drug policy, only treatment has much
relevance to controlling the problems of this group. A mountain of
data shows that treating a hard-core addict, even if with only partial
success, creates very large benefits. Although long-term cessation is a
highly desirable goal, even imperfectly successful treatment episodes
greatly reduce drug consumption and drug-related harm, both while
treatment lasts and for some time thereafter. These gains are more
than adequate to cover the cost of treatment.

Getting hard-core, hard-drug users into treatment and keeping
them there remains a major problem. This is the group least likely to
enter treatment voluntarily, most expensive to treat and least likely
to succeed by the standard of total abstinence. Many prefer drugs to
treatment, as long as they can get the drugs.

The choice, however, need not be left entirely up to the addicts.
Sooner or later, most wind up under the jurisdiction of the criminal-
justice system. About three-quarters of all heavy cocaine users, for
example, are arrested in the course of a year. The criminal-justice sys-
tem can become a powerful tool for changing drug-taking behavior.?!

We know that our criminal justice system can coerce problem drug
users into meaningful and productive sobriety or, if necessary, can remove
problem drug users from society for long periods of time if they are violent
or do not take their recovery seriously. So why do we persist with our

31. Mark A. R. Kleiman, “Middle Ground,” UCLA Magazine, December 1998:10-11.
See also Mark A. R. Kleiman, Against Excess, Drug Policy for Results (New York: Basic
Books, 1992).
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failed drug policy, which imprisons weekend pot smokers? If a person uses
or even abuses one of these illicit drugs but is not a problem drug user to
anyone but himself or herself, let us try to educate that person away from
this pattern of self-harm and provide treatment on demand. If users are
a harm to other people, they will find their way into the criminal justice
system, and judges like me will hold them accountable for their actions,
even to the point of removing them from society if need be. But if we
would change our approach, we would seriously reduce street crime, vio-
lence, corruption, poor community relations, overly aggressive policing,
the coercion of our children into lifestyles of drug usage and selling, and
even terrorism. Why? Most drug users are not violent; they simply want
to be left alone to enjoy their relaxation. It is the drug sellers who terrify
neighborhoods and invite rivals to attack. This program of strict regula-
tion and control has worked effectively in combating alcohol abuse and
all of these other serious harms, and it can be just as effective for these
other mind-altering drugs as well. And it all starts by focusing on people’s
conduct rather than their drug selections.






CHAPTER 10

Federalism, Not Federalization

Since Milton Friedman made his points some years ago, I have
come to this conclusion: Treating drugs like alcohol and tobacco
seems the best approach. But how will we ever get the public—and
hence the elected officials—to listen and think?

JUDGE GILBERT S. MERRITT,
U.S. Court of Appeals, Nashville, Tennessee

ur country was founded on the concept of federalism. This means

that, except for certain matters that are reserved by the U.S.

Constitution to the federal government, all states can and should
be separate experimental units, doing what they decide is appropriate
for them. To my knowledge, this “states as laboratories” linchpin of our
republic was first articulated by Justice Louis Brandeis when he said, “It
is one of the happy incidents of the federal system that a single coura-
geous State may, if its citizens choose, serve as a laboratory, and try novel
social and economic experiments without risk to the rest of the country.
President Ronald Reagan, who always advocated reducing the size and
power of the federal government, explained this concept in his own way:
“The federal government did not create the states; the states created the
federal government.”

Employing the concept of federalism with regard to the drug problem
would mean that each state would be at liberty to determine its own drug
policies. We do not need to have a one-size-fits-all approach to drug poli-
cy. If, for example, Illinois implemented a program that showed promising
results, while Virginia tried one that did not work, other states, including
Virginia, would logically be inclined to follow at least a variation of the
program that was working in Illinois. Iowa might try an approach that
worked well for a more agrarian state, but New York and California
might need a policy better suited to urban populations.

1

1. New State Ice Co. v. Liebmann, 285 U.S. 262, 311 (1932) (Brandeis, J., dissenting).
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This is exactly what happened when the Twenty-First Amendment
repealed Alcohol Prohibition. The individual states were left to imple-
ment programs that worked best for them, and the power of the federal
government was restricted to investigating and prosecuting the importa-
tion of alcohol into a state “in violation of its laws.” Some states adopted
the selling of alcohol through government package stores; most went to
a mixture of regulated distribution and free market; and some counties
within some states elected to remain dry, not allowing the sale of alcohol
within their borders.

The federalist approach is completely consistent with the Tenth
Amendment to the Constitution and also with the Federalist Papers of
James Madison (numbers 45 and 46) and Alexander Hamilton (number
17), all of which state, basically, that the powers delegated to the federal
government are few and defined. The rest are reserved for the individual
states.

The problem, of course, is that neither people nor governments often
relinquish power or control willingly. Over the years the federal govern-
ment has steadfastly wrested control of drug policy away from the states.
But even as late as the mid-1960s, the states were still basically in control.
Commenting on the status of drug prosecutions, Nicholas Katzenbach,
the Assistant U.S. Attorney General from 1961 to 1965 and the Attorney
General under President Lyndon Johnson from 1965 to 1966, said:

We saw the role of the federal government as assisting the states and
giving the principal responsibility to the states, with the federal gov-
ernment assisting in technology and things that could be done on a
common base. And one of the major things we dealt with was trying
to improve statistics on crime to find out what was really going on. . . .

We did not do a lot on drugs because that was just beginning to
be a problem. There was some talk about treatment. I do not think
we appreciated at that time the enormous political potential of declar-
ing the War Against Drugs. Now, as I have said, all crime has an
emotional appeal and there is a great deal of political appeal in play-
ing the role of the tough enforcer. Successful prosecutors can become
governors, senators, even aspiring to the Presidency as Tom Dewey
did, and the War on Drugs is an ideal vebicle for political rhetoric.?
(Emphasis added)

Many influential people inside and outside government have decried
the acts of the federal government in continually intruding into what

2. Nicholas Katzenbach, “A Rational Discussion of Current Drug Laws,” Fordham Urban
Law Journal 25 (April 23, 1998): 802.
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traditionally and constitutionally was the domain of the individual states.
They lament the gradual federalization of crimes. In fact, this awareness
has been a part of the vernacular for years. Frequently, when there is a
problem that others are trying to make larger, the response is, “Don’t
make a federal case of it.” In this instance, especially, we should follow
our own advice and counteract the efforts of our politicians, who have
been using it as “an ideal vehicle for political rhetoric” for decades.

U.S. Supreme Court Chief Justice William Rehnquist publicly agreed.
On December 31, 1998, in his Year-End Report of the Federal Judiciary,
Chief Justice Rehnquist asked Congress to stop the politically popular
practice of enacting federal laws against crimes already handled in state
courts, saying this trend was not only “taxing the judiciary’s resources and
affecting its budget needs, but . . . also threaten[ing] to change entirely the
nature of our federal system. . . . Federal courts were not created to adju-
dicate local crimes, no matter how sensational or heinous the crimes may
be. State courts do, can and should handle such problems.”3

Similar sentiments were expressed by a task force sponsored by the
American Bar Association and chaired by Edwin Meese III, Attorney
General under Ronald Reagan, which felt that too many prosecutions at
the federal level could result in a dangerous concentration of police power,
overtax the federal judicial system, and divert congressional attention
from more substantial federal crime issues.*

Senior U.S. District Court Judge Whitman Knapp of the District
Court for the Southern District of New York, accurately summed up this
approach back in 1993, when he wrote an op-ed piece that read in part:

After 20 years on the bench I have concluded that federal drug laws
are a disaster. It is time to get the government out of drug enforce-
ment.

As long as we indulged the fantasy that the problem could be
solved by making America drug free, it was appropriate that the gov-
ernment assume the burden. But that ambition has been shown to be
absurd. . ..

The variety, complexity, and importance of these questions make
it exceedingly clear that the federal government has no business being
involved in any of them. What might be a hopeful solution in New
York could be a disaster in Idaho, and only state legislatures and city
governments, not Congress, can pass laws tailored to local needs.

3. William H. Rehnquist, 1998 Year-End Report of the Federal Judiciary, December 1998;
Associated Press, “Rehnquist Report Assails Glut of Federal Offenses,” Chicago Tribune,
January 1, 1999, sec. 1:3.
4. Edwin Meese III, “The Dangerous Federalization of Crime,” Wall Street Journal,
February 22, 1999: A19.
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What did the nation do when it decided to rid itself of the
catastrophes spawned by [Alcohol] Prohibition? It adopted the 21st
Amendment, which excluded the [federal] government from any role
in regulation of alcoholic beverages and strengthened the powers of
the states to deal with such matters.

That is precisely what the Congress should do with respect to
drugs. It should repeal all federal laws that prohibit or regulate their
distribution or use and devise methods for helping the states to exer-
cise their respective powers in those areas.’

Amen to that.

5. Whitman Knapp, “It Is Time to Dethrone the Drug Czar,” Orange County Register,
May 11, 1993: Metro 7.



PART IV

WHAT WE CAN
Do AsouTt IT







I found a . . . quote to describe the drug war which I want to share
with you in closing: “The war against drugs provides politicians
with something to say that offends nobody, requires them to do
nothing difficult, allows them to postpone, perbaps indefinitely,
the more urgent questions about the state of the nation’s schools,
housing, employment opportunities for young black men, the
condition to which drug addiction speaks as a symptom not a
cause. They remain safe in the knowledge that they might as well be
denouncing Satan and so they can direct the voices of prerecorded
blame at metaphors and apparitions, wars and battles.”

The war on drugs becomes a perfect war for people who would
rather not fight. A war on which politicians who stand fearlessly
on the side of the good, the true, and the beautiful need do nothing
else but strike noble poses as protectors of the people and defenders
of the public trust.

We can’t let that continue. Thank you.!

JupGE NANCY GERTNER,
U.S. District Court, Boston, Massachusetts

1. Nancy Gertner, speech at Voluntary Committee of Lawyers forum “Is the Drug
War Forever?” Boston, January 29, 1998. Available at http://www.november.org/
dissentingopinions/Gertner.html.
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o our drug laws have failed. So our prisons are beyond being full, and

our freedoms and civil liberties are being severely reduced. So drug

sellers here and around the world have become obscenely wealthy;
money from the sale of illicit drugs has corrupted large numbers of our
public officials and private citizens and is directly responsible for revolu-
tionary movements and terrorism all over the world; and drug-addicted
people are unnecessarily committing crimes and contracting dangerous
diseases, which they spread to other nonusing people.

So what?

You might be asking yourself: How can I do anything to make a dif-
ference about this situation? We have seen that there are viable options to
our failed drug policy and that virtually any change would improve our
situation, but what can one person do, particularly against such powerful
vested interests, both illegal interests and entrenched institutional ones?

Actually, every one of us can work effectively to bring some sanity and
reason back into our drug policy. Here is how:

First, we as individuals must intentionally open our minds to realities
and to possibilities, remembering that just because we discuss or ask ques-
tions about our drug policy, or even if we adopt a different drug policy,
does not mean we condone drug use or abuse.

Next, we must educate ourselves, realizing that we have viable options
to our current policies. I once knew a man whose grandmother, when she
turned seventy-two, started walking five miles per day. Now she is seventy-
seven, he said, and he hasn’t the faintest idea where she is. Similarly,
and for whatever reasons, our legislators have passed a series of Drug
Prohibition laws without even considering alternatives. And now most
people haven’t the faintest idea where those laws have carried us. We need
to consider where we are.

Each one of us can look ever more critically at radio and television
reports and newspapers and magazines. Then when we hear about a prob-
lem involving illegal drugs, we can ask ourselves, friends, and government
leaders whether there is a drug policy option that could have eliminated
or at least reduced that particular problem. We can do this effectively by
focusing on the reality that these presently illicit drugs, dangerous as they
sometimes can be, are here to stay. We also must remind ourselves and
everyone else that we cannot eradicate evil by making it more profitable,
because that only promotes a nation of criminals. Then if we take that
approach, people will better understand that it really is no longer a ques-
tion of drugs or no drugs in our communities, it is instead a question of
racketeers or no racketeers. And then it is only a small step to realizing
that, under our present policy, law enforcement is mostly successful in
arresting and jailing those dealers who are not particularly smart, orga-
nized, or violent, leaving this unbelievably lucrative illicit market to those
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who are more so. That means that, in effect, we are providing huge price
supports to the more violent criminals.

Several years ago I attended and spoke at four different conferences
at the Hoover Institute at Stanford University with sixty to seventy-five
chiefs of police from all over our country in attendance. The amazing
thing was that, once the doors were closed and the public microphones
were turned off, many of the chiefs spoke almost in the same manner that
I did about the failure of the policy of Drug Prohibition. But then they
went on to say that they simply couldn’t talk that way publicly, because
they had a highly political position and had to be responsive to their may-
ors, city councils, and local newspaper editorial boards. So if they told the
truth as they saw it, they would be out of a job. As a result, and as they
put it, they needed political cover. Help to give them that political cover,
and our policy of Drug Prohibition will quickly come to an end.

Each one of us can help to educate other people and give our public
officials political cover by doing the following:

Make a copy of the Resolution contained in Appendix A, sign it, and
get your friends, neighbors, coworkers, and acquaintances to do the same.?
Then make copies and send one to me at the Orange County Superior
Court, 700 Civic Center Drive, Santa Ana, California 92701, and send
others to your local officials and your elected representatives in Congress
and to your state governments as well. These will not be ignored.

Write letters about this subject to the editors of newspapers, maga-
zines, and trade journals that you read. Then when you hear a host, guest,
or speaker on a radio talk show or at a public discussion make an insup-
portable statement about the War on Drugs, challenge it. Of course, do
not swear or raise your voice, but state simply and rationally that the facts
do not support their comments and call attention to the other options
between the two extremes of Zero Tolerance and legalization.

Organize a discussion, presentation, or speaker’s forum about our
nation’s drug policy. Nearly everyone is involved with some group of
people who would be interested in an intelligent discussion on this sub-
ject. Service clubs, church groups, bridge clubs, alumni groups—the list is
practically endless. All you need to do is do it. Even if you feel like you

2. This Resolution has already been signed by thousands of concerned citizens and
groups all over the country, including hundreds of judges and lawyers; state senators
and representatives; mayors and other local officials; law enforcement and social services
officials; members of the clergy; medical doctors, therapists, and counselors; retired foreign
service officers of the State Department and commissioned officers of the armed forces;
members of the media and entertainment industry; educators and business leaders of all
types; and religious, service, civic, humanitarian, and political groups and organizations,
in addition to officials from all over the world, including public prosecutors and law
enforcement officials from the Netherlands and elected officials of the Australian and
Colombian governments.
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are swimming upstream at first, keep at it. Most people, once they are
equipped with the facts contained in this book, will be able to make such a
presentation themselves. But if you are not comfortable with public speak-
ing, invite your local chief of police, district attorney, public defender,
probation officer, or sheriff to discuss the subject. But first, give that
person a copy of this or a similar book, explain that you have concerns
about the issues raised and will be asking questions about them. Or if you
prefer, call a group like Law Enforcement Against Prohibition (LEAP) at
781-393-6985 and ask for the name of a good speaker who lives or works
in your area. Regardless of exactly how you go about it, you will make a
difference because of your efforts—and I promise that you will feel enor-
mous gratification for having done something truly worthwhile for your
country and the people of the world.

Contact your representatives in government and tell them that we
want to change our nation’s drug policy and adopt programs that work—
programs based on the four criteria discussed above: education, preven-
tion and treatment, incentives that encourage people to do what is socially
acceptable, and personal accountability.

So what are the forces that stand in the way of changing our nation’s
drug policy? What forces prefer to maintain the status quo of prisons,
demonization of drug users, and prohibitions on open discussion of alter-
natives? The biggest obstacle to change is decades’ worth of rhetoric. Vast
numbers of Americans have been programmed by this rhetoric to believe
that there are no viable alternatives to our current drug policy. Many
people oppose change simply because they have not been exposed to or
thought about the facts of the so-called War on Drugs. It is a universal
human characteristic to fear and resist change. But the stakes are so high,
both in human misery and in taxpayer dollars, that it behooves us all to
put this matter at the top of the political agenda in this country.

In addition to decades of rhetoric and general human inertia and fear
of change, we must also confront those with vested economic or psycho-
logical interests in maintaining the status quo. These include illegal drug
dealers on the one hand and federal and local governmental agencies, many
politicians, many law enforcement organizations, prison guards’ unions,
prison construction companies, burglar alarm companies, and many oth-
ers too numerous to mention on the other hand. Drug dealers, including
foreign drug lords, stand to lose tens of billions of dollars in profits each
year, and we can be sure that they will be prepared to spend hundreds
of millions of dollars to protect their economic interests. In fact, if there
is to be any real hope of reforming our drug laws, we must be prepared
for that. I am reminded of the story about a dry county in Nevada. There
came a point at which some of the county leaders thought it might be
time for a change, so they commissioned a survey to see what local voters
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thought about becoming a wet county. Eighty percent of the voters sup-
ported repealing the county’s prohibition on alcohol, so the community
leaders put the matter on the ballot as a referendum. The 80 percent lead
held until about four weeks before the election, when the county received
a Madison Avenue ad blitz that seemed to come out of nowhere. Slick,
sophisticated advertising bombarded the county, showing how the county
was much better off staying dry. The 80 percent lead quickly evaporated,
and on Election Day the referendum lost in a close vote.

In the aftermath of the defeat, the community leaders began looking
for the source of the money for this advertising blitz. Some thought it must
have been the churches. But no, they quickly found that the churches had
not been the source. So who had financed this operation? It turned out
to be the liquor stores on the county line, which had been selling alcohol
to the residents in the dry county for years. They knew they would lose
that income if the referendum passed, so they spent the money necessary
to keep it.

The drug lords of the world will do at least as much to protect their
astronomical profits, so we must be prepared to lobby our elected repre-
sentatives to resist their money and their power. We may not be able to
match the dollars of the drug lords, but if we bring concerted pressure to
bear and refuse to give up, we will eventually prevail.

On the governmental and law enforcement side of things, I am opti-
mistic. Many of these people already talk privately the same way I do. In
addition, my years on the bench have convinced me that the shortsighted-
ness of many others can and will be overcome. T believe that the current
drug warriors, with only a few exceptions, really do want what is best for
our country and will be willing to put their self-interest aside and further
that they will also begin to see that the repeal of Drug Prohibition will
be the biggest safety measure for them and their colleagues that we could
possibly implement. As long as they understand that the public knows that
it is the drug policy that has failed, and not the individuals responsible for
enforcing it, they will come around.

Even now progress is being made. Many ballot initiatives proposing
medical marijuana have passed, such that it is now the law in sixteen
states plus the District of Columbia.® These victories were won even in
the face of a concerted federal effort, financed by our tax money, to
defeat them. Public awareness of the dismal failure of our War on Drugs
is growing, and the voters have, in effect, said that it is time to go over the
heads of politicians and rethink the idea that all addicts and even users of
illicit drugs should be automatic criminals. They also have come to realize
that using amphetamines or smoking crack is not always done only by

3. See http://medicalmarijuana.procon.org.
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dangerous minority men on urban street corners—it is a problem torment-
ing families of every race and economic and social class in our country.

The next step is to translate this new awareness into pressure for
change. More and more public officials, too, are coming forward to chal-
lenge the failed logic of the War on Drugs. Among many others, U.S.
Senator Jim Webb of Virginia proposed legislation to study our entire
criminal justice system, a proposal based largely on the failure of Drug
Prohibition,* former Congressman Tom Campbell of California went
on record in favor of a trial program of drug maintenance like that of
Switzerland,” and former New Mexico Governor Gary E. Johnson, a
Republican and triathlete, stated, “Our present course is not working.
Our War on Drugs is a real failure.”® So it is only a matter of time before
we repeal our failed drug policies. Meanwhile, for each day that they
remain in effect, lives are being ruined and lost, needlessly, and our trea-
sury is being squandered.

Soon, and with your help, we will be able to implement programs that
work, including the following:

o Education—Our drug education programs must tell people the truth,
especially young people. We must treat our children like the thinking
human beings they are. Slogans may be okay for young children, but
adolescents and young adults need to have an honest and truthful
presentation of risks and benefits. Educational programs must take
into account that, dangerous as they are, these mind-altering drugs
are here to stay, and all of us in varying ways will receive pressure
to use them. Of course, if we do use or abuse these drugs, risks are
involved, legally, socially, and physiologically. But one way or the
other, each of us will be held accountable for our actions.

Needle Exchange—Lobby your governmental representatives to
institute and support these proven programs. This is a no-brainer.
Needle-exchange programs have been proved materially to increase
the health of the user while not increasing drug use or abuse. Further,
they have the collateral benefit, just like the programs for recyclable
bottles and cans, of removing them from our streets, thereby reduc-
ing the risk that we and our children will contract AIDS or other
infectious diseases by accidentally coming into contact with danger-
ous hypodermic needles that are now thrown away as litter. And
do not permit anyone to say in your presence that needle-exchange

4. Jim Webb, “What’s Wrong with Our Prisons?” Parade, March 29, 2009:4-5.

5. Joanne Jacobs, “Our Drug Policies Are Broken,” Orange County Register, December
16, 1999: Local News 9.

6. Mike Gray, “Mutiny in New Mexico,” Rolling Stone, February 3,2000:36-37.
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programs “send the wrong message” to our children. The message
we are sending under our current drug policy is “Go ahead and die.
We don’t care about your health, your life, or even the lives of your
sexual partners or your children if you use drugs.” It can’t get any
worse than that.

Stop Institutionalized Hypocrisy—Help to end the federal subsidy
on tobacco.

Hemp—Lobby your governmental representatives to legalize hemp—
that is, marijuana plants with a THC level of 0.3 percent or lower.
This is also a no-brainer. A THC level of 0.3 percent makes the
plant impotent as a mind-altering drug, but the hemp from the stalk
of these plants can reinstitute a historically profitable industry. The
legalization of hemp will make a major positive impact on our job
market and our environment. At a time when more and more of our
old-growth forests are being saved from logging operations, we can
rejuvenate our industries for paper pulp, plywood, rope, textiles,
nontoxic paints and varnishes, and many other products with fast-
growing hemp. Why cut down trees when hemp can do the job just
as well or even better?

Medical Marijuana—Lobby your governmental representatives to
pass legislation to allow licensed medical doctors to prescribe mari-
juana to their patients. The most expeditious route would be for
the president to reclassify marijuana as a Schedule II rather than a
Schedule I drug. If the president lacks the courage to take this simple
step, then we must pursue the legislative course. It goes without say-
ing that a doctor who overprescribes this or any other drug must be
held accountable under our current regulations. But the viability of
marijuana to relieve the symptoms of cancer, AIDS, and other seri-
ous illnesses has been proved, and it is heartless, if not criminal, to
deprive suffering patients the relief that this substance can bring.
Medication—Allow medical doctors, instead of police officers, to
determine appropriate medications for various maladies and to
relieve pain—and hold the doctors accountable for abuses.

The 8 Percent Early Intervention Program—Studies have shown that
8 percent of all juvenile offenders commit about half of all juvenile
offenses. These 8-percenters can be detected by screening them to
determine if they have three or more of the following four profile
factors: (1) significant family problems, such as abuse, neglect, crimi-
nal family members, or a lack of parental supervision and control;
(2) significant problems at school, such as truancy, failing more than
one course, or a recent suspension or expulsion; (3) a pattern of drug
or alcohol use; and (4) delinquent peers, a history of being a chronic
runaway, or patterns of stealing. This screening should be done the
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very first time any juvenile offender is taken into the juvenile justice
system. Then we must, if only for our own safety and preservation,
provide more services not only to that juvenile offender but also to
that offender’s entire family. Programs of this type reduce both crime
and substance abuse.’

Community Policing—Policing programs that get the officers out of
their patrol cars and back into the communities they are attempting
to serve have been proved to work. Studies have shown not only that
violence from the police begets further violence but also that peace-
ful involvement from the police begets community cooperation and
peaceful conditions. In effect, this is a mentoring program for the
entire community. Of course police must still arrest and jail offend-
ers. But just as medical doctors use surgery as a last resort, police
should use their powers of arrest in the same fashion.®

Strictly Administered Probation for Nonviolent Offenders—Strictly
administered probation costs much less money than prison—and it

is much more effective. And it can be combined with a strict pro-
gram of restitution in which the offender repays the crime victim.
Unfortunately, our present system punishes the victims of crime
three times: first, when the crime is originally perpetrated against
them; second, when they are forced to come to court on several occa-
sions to testify; and third, when we force them to reach into their
pockets and pay for the incarceration of the offender. Concentrate
instead on a strictly applied program of restitution, which would be
much more effective for the offender, for the victim, and for society
itself. This would also allow us to reserve prison space for violent
offenders, who simply must be removed from society for as long as
possible.

Drug Treatment—Make quality drug treatment programs available

on demand for everyone. The Delancey Street treatment programs
are a successful model in teaching self-sufficiency to heavily addicted
people. Mentoring, caring, hope, and personal accountability are the
keys. As long as we continue to incarcerate nonviolent offenders,
those treatment facilities should be low-security institutions. These

7. Michael A. Schumacher, The “8% Problem™: Chronic Juvenile Offender Recidivism
(Santa Ana, Calif.: Orange County Probation Department, 1994). For information, contact
Orange County Probation Department, Program Planning and Research Division, 909 N.
Main Street, Santa Ana, California 92701, 714-569-2140.

8. See, for example, Susan M. Hartnett and Wesley G. Skogan, “Community Policing:
Chicago’s Experience,” National Institute of Justice Journal, April 1999:3-10; Nicholas
Pastore (New Haven, Conn., chief of police), “Policing in the 21st Century,” Justice
Newsletter, March 1994:4-5; Sam Vincent Meddis, “Mean Streets Lighten Up with
Community Policing,” USA Today, July 27, 1993:6A; and Michael Ryan, “It’s All About
Dignity and Respect,” Parade, January 9, 1994:12, 14.
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will cost the taxpayer much less money and produce much lower
recidivism rates. And if the person incarcerated is a single parent, a
residential program should be available that would allow the family
unit to stay together in appropriate circumstances.

Drug Courts—These take more judicial resources and patience, but
they work with drug-addicted people and give them hope. But again,
just as with alcohol, the mind-altering drug does not have to be ille-
gal to use the criminal justice system effectively to coerce the prob-
lem users into treatment. Use drug courts for appropriate nonviolent
but problem drug users who find their way into the criminal justice
system because of their misdeeds, just as we do now for nonviolent
problem alcohol offenders.

Deprofitize the Drug Market as Best We Can—Bring the use and
possession of these drugs back under the law! Of course many of
these drugs can be dangerous and even addicting, but the money
from their sale causes much more harm than the drugs themselves.
A black market of some kind will always be with us, but it can be
greatly diminished in size and power. Under our current system there
are no controls at all on who can buy these drugs, on their quality
or purity, or on quantities sold, except those controls enforced by
the criminal drug sellers, who, of course, pay no taxes on the sales.
And it is easier for our children to buy cocaine or heroin than it is
for them to buy a six-pack of beer. The distribution of alcohol is
controlled by the government. The distribution of drugs like cocaine
is controlled by the mob. Virtually any system would be better than
what we have now.

Drug Substitution Programs—Take governmental paranoia out of
this area. Protect our communities more from the harmful actions
of drug-addicted people and a little less from the potential harms of
drugs like methadone.

Drug Maintenance Programs—DUntil drug-addicted people choose
to participate in drug treatment programs, medically supervise their
drugs in as safe a manner as possible. Remember that dead addicts
can’t get clean.

Reform Asset-Forfeiture Laws—Allow forfeiture of money and
other property involved in drug law violations only after a criminal
conviction, with the issue of forfeiture being submitted to the same
jury. We obviously must fund our law enforcement agencies suf-
ficiently for them to protect our people, but this funding must not
come from sharing in the plunder of drug forfeitures.

Reward Prison Wardens for Low Recidivism Rates—Changing the
incentives to recognize and reward prison wardens for reduced rates
of recidivism of their inmates would result in every one of them
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adopting drug treatment programs and other proven programs that
would materially improve the lives of the inmates and their families,
reduce the overall costs to the taxpayers, and make us all safer.
Safe Passage to Seek Medical Care—Pass laws allowing people to
seek medical care for other people who have overdosed, with no
questions asked, and no criminal consequences.

Revise Our Spending Priorities—The federal government is spending
more on TV commercials than on after-school programs for our chil-
dren—even though after-school programs are the most effective way
to prevent adolescent drug abuse (and pregnancies, for that matter).
Mandatory-Minimum Sentences—Repeal laws that take away dis-
cretion from judges in the sentencing of nonviolent criminal offend-
ers. Instead, hold judges accountable by requiring them to specify
the reasons for their sentences on the public record. Mandatory-
minimum sentences have filled our prisons with low-level drug
offenders and have unnecessarily ruined thousands of lives. And they
have also discredited the law in the eyes of hundreds of thousands of
Americans—and rightfully so.

Three-Strike Laws—If we must have these laws at all, use them
exclusively for serious or violent felonies. Otherwise, we will con-
tinue to fill up our prisons, at great human and financial expense,
with low-level, nonviolent drug offenders.

Prison Construction—Write frequent letters to your elected officials
demanding a moratorium on all prison construction until the War
on Drugs is repealed.

Teach Classes in Addiction Medicine—Our medical schools should
be encouraged to educate our future doctors in the area of addiction
medicine. So far, this critically important area of medicine is being
neglected.

Prescription Drug Abuse—Address all abuse of drugs, including
prescription drugs and alcohol, instead of only drugs that happen to
be illegal at the moment.

Alcobhol Abuse—End the glamorization of alcohol through such
things as advertising, particularly to children. Today’s sports events,
rock concerts, and even political events often seem like one big beer
advertisement. And tighten the restrictions that keep alcohol from
being available to children and adolescents.

Support and Encourage Research—Some exciting studies show, for
example, that a substance called ibogaine reduces the problems of
addiction, that manganese deficiency results in greater aggression
and addiction, and that marijuana reduces the symptoms of several
serious illnesses. Other studies are beginning to show that addiction
may actually be a brain disease or may be connected with genes
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associated with our biological clocks’ and that medicinal marijuana
holds great promise in the treatment of multiple sclerosis, inflam-
mation, cancer, and child autism.!® Encourage people to keep their
minds open, and support the funding of this important research.

Help Defend Our Civil Liberties—Raise the alarm about the loss of
protections under the Bill of Rights as a direct result of U.S. drug

policy. Ask yourself and others what Thomas Jefferson, Tom Paine,
Abraham Lincoln, or Theodore Roosevelt would have done under
these circumstances. Or as writer Anthony Citrano publicly asked
newly elected President Obama, “How can a nation committed to
justice and liberty for all continue to enforce policies that corrode
liberties, destroy communities, strain police forces, and empower
violent criminals?”!!

Send the Right Message—Prohibit the sale of all alcohol at gasoline
stations.

Federalism—Support the federalism instead of the federalization of
drug policy. As we did after the repeal of Alcohol Prohibition, allow
each state to address these problems in the manner best suited for
its needs, and restrict the federal government to helping each state
enforce its chosen laws.

International Agreements—Revise our treaties with other nations to
allow each country to adopt programs addressing its domestic drug
problems in the way that best meets its needs.

Stop the Political Charade—Put an end to the embarrassing and
arrogant political game of certifying various nations around the

world according to our perception of their cooperation in pursuing
our War on Drugs.

Will these programs cost money? Certainly, many of them will. Can we
afford them? Of course we can! We have more than enough money; the
problem is that we are misspending it. As a case in point, one of the most
fundamental misguided expenses is prisons. Instead of building one new
state prison, why not spend that $250 million to $300 million on drug

9. Alan 1. Leshner, “Addiction Is a Brain Disease—And It Matters,” National Institute of
Justice Journal, October 1998:2-6; “Genes Linked to the Biological Clock May Play Role
in Addiction,” Orange County Register, August 13, 1999: News 18.

10. Allen C. Bowling, “Marijuana and MS—An Unfinished Story,” Momentum, Fall
2010:33-35, http://www.nationalmssociety.org/magazine; Nathan Seppa, “Not Just a
High,” Science News, June 19, 2010:16-20; Donna A. Whyte, Suleiman Al-Hammadi,
G. Balhaj, O. M. Brown, H. S. Penefsky, and A. K. Souid, “Cannabinoids Inhibit Cellular
Respiration of Human Oral Cancer Cells,” Pharmacology 85, no. 6 (June 2010).

11. Anthony Citrano, “An Opportunity for President Obama: Change America’s Status
Quo on Drug Policy,” Huffington Post, February 15, 2009, http://www.huffingtonpost
.com/anthony-citrano/an-opportunity-for-presid_b_167140.html.
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treatment, education, and community policing? We would save not only
the $250 million to $300 million in prison construction costs but also the
tens of millions of dollars per year that we spend just to staff one prison.
And, of course, provided we spent that saved money on programs that
work, we would need still fewer prisons in the future.

But before we can reap the benefits of programs like these and pay for
them by using the huge amounts of money we will save by abandoning the
expensive, unnecessary, and unproductive programs that our current drug
policy entails, we must start addressing our drug problems as managers
instead of as moralists. As the political philosopher James Q. Wilson put
it, “If we are to make the best and sanest use of our laws and liberties,
we must first adopt a sober view of man and his institutions that would
permit reasonable things to be accomplished, foolish things abandoned,
and utopian things forgotten.”!?

I am so convinced of the rightness and the benefits of the course I
am proposing that I end this discussion with a guarantee: if we abandon
our failed drug policy and implement the programs I have outlined here,
crime in the United States will be reduced by a minimum of 35 percent. I
am not talking about straight drug crime, which will also be substantially
reduced. The crime reduction will include burglaries, robberies and homi-
cides, purse snatchings, automobile thefts and check offenses, prostitu-
tion, shoplifting, money laundering, and public and private corruption.
And this minimum 35 percent reduction in crime will be realized within
as little as eighteen months after the reforms take effect. Public safety and
health will increase, and taxes will be reduced. And all we have to do
to accomplish these positive results is open our eyes and recognize that
these drugs, harmful though they can be, are here to stay, but that we can
reduce their harm by being truthful and realistic about them and adopting
programs that work. This is the best, most logical, and most commonsen-
sical way to regain a country of strong conservative values.

We are right to be upset about the current situation, but we must not
lose heart. People are unnecessarily dying. Lives are unnecessarily being
ruined every day. Vast sums of our tax dollars are being squandered,
and people from all walks of life, as well as entire governments around
the world, are being injured and corrupted as a direct result of our drug
money. The War on Drugs has done as much as anything else to erode
the grandeur and integrity of our country. But progress is also being
made, and people are beginning to open their eyes to the truth. Arthur
Schopenhauer said it best: “All truth passes through three stages. First, it

12. James Q. Wilson, Thinking About Crime, rev. ed (New York: Vintage Books, 1985),
250.
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is ridiculed. Second, it is violently opposed. Third, it is accepted as self-
evident.”

We have unwittingly done some genuinely bad things to ourselves and
to the people of the world because we have maintained our drug prohi-
bitionist policy for so long. But we can reduce the bleeding and begin the
healing process with a fundamental change of direction. Our drug laws
have failed, but we are getting ever closer to the self-evident stage. You
and I can help our country get there more quickly by letting everyone
know that it is okay to talk about this subject. And just because we discuss
options to our failed drug laws does not mean that we condone drug use
or abuse. Let’s get this important job done.

The time is now!
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RESOLUTION

Whereas, the overall situation regarding the use of drugs in our society
and the crime and misery that accompany it has continued to deteriorate
for several decades; and

Whereas, our society has continued to attempt, at enormous financial
cost and loss of civil liberties, to resolve drug abuse problems through the
criminal justice system, with the accompanying increase of prisons and
numbers of inmates; and

Whereas, the huge untaxed revenues generated by the illicit drug trade are
undermining legitimate governments worldwide; and

Whereas, the present system has spawned a cycle of hostility by the incar-
ceration of disproportionate numbers of African Americans, Hispanics,
and other minority groups; and

Whereas, in our society’s zeal to pursue our criminal approach, legitimate
medical uses for the relief of pain and suffering of patients have been sup-
pressed;

Therefore be it resolved that our society must recognize drug use and
abuse as the medical and social problems that they are and that they must
be treated with medical and social solutions; and

Further be it resolved that an objective commission be immediately em-
powered by the President and by Congress to recommend revisions of the
drug laws of these United States in order to reduce the harm our current
policies are causing.

Signature

Name Address

Title/Org. City, State, Zip
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Government Commission Reports
and Other Public Inquiries

The evidence against U.S. drug policy is overwhelming and consistent. It can
be found in our daily lives, in newspapers and magazines, on radio and televi-
sion, in scholarly and general-interest books, and in discussions with people
who are charged with enforcing that policy. Additional evidence can be found
in every major public commission and objective study that has addressed the
issue, both in this country and in India, England, Canada, and Australia. Some
of these are summarized below. The phrasing may be different, but each study
has reached the same conclusions: The War on Drugs is an abject failure.
Given that all these studies are consistent in their findings, why aren’t our
governments reading and considering their own neutral studies?'

Indian Hemp Drugs Commission Report
(India, 1894)

The Indian Hemp Drugs Commission Report was an extensive, seven-volume
report on the problems with the use of marijuana by the British in India. The
report concluded, “Moderate use of these drugs is the rule, and . . . excessive
use is comparatively exceptional. The moderate use produces practically no
ill effects.”

Rolleston Report
(Departmental Committee on Morphine and Heroin Addiction, England, 1926)

As briefly mentioned earlier, this landmark study by a distinguished group
of British doctors appointed by the government codified existing practices of
maintenance of addicted people on heroin and morphine by individual doc-
tors and recommended that the practice be continued without interference.
The committee concluded, “The condition must be regarded as a manifesta-
tion of disease and not as a mere form of vicious indulgence.” These British
addiction experts took pains to state that they did not agree with the opinions

1. The author’s thanks and appreciation are given to Clifford Schaffer and his Schaffer
Library of Drug Policy (see http://www.druglibrary.org/schaffer). Some of the summaries
below are taken from his library, with permission.
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of “some eminent physicians, especially in the United States,” that addicts
“could always be cured by sudden withdrawal.”

Panama Canal Zone Military Investigations
(U.S. Military, 1916-1929)

After an exhaustive study of the smoking of marijuana by American sol-
diers stationed in the Panama Canal Zone, the panel of civilian and military
experts of the Panama Canal Zone Military Investigations recommended
that “no steps be taken by the Canal Zone authorities to prevent the sale
or use of Marihuana.” The panel also concluded that “there is no evidence
that Marihuana as grown and used [in the Canal Zone] is a ‘habit-forming’
drug.”

LaGuardia Committee Report

(Mayor’s Committee on Maribuana, The Marihuana Problem in the City of New
York, commissioned by Mayor Fiorello LaGuardia, written by the New York
Academy of Medicine, and published by the City of New York, 1944)

The Mayor’s Committee on Marihuana reviewed thousands of years of the
history of marijuana and provided a detailed examination of the prevailing
conditions in New York City. Among its conclusions were that “the practice
of smoking marihuana does not lead to addiction in the medical sense of the
word” and “the use of marihuana does not lead to morphine or heroin or
cocaine addiction, and no effort is made to create a market for those narcot-
ics by stimulating the practice of marihuana smoking.” Finally, the committee
concluded that “the publicity concerning the catastrophic effects of mari-
huana smoking in New York City is unfounded.”

First Brain Report
(Interdepartmental Committee, Drug Addiction, England, 1961)

When the Brain Committee first met at the invitation of the minister of health,
its mission was to review the advice given by the Rolleston Committee in
1926. That advice had been to continue to allow doctors to treat addicted
people with maintenance dosages of powerful drugs when doctors deemed it
medically helpful for their patients. The first Brain Report (Brain I) reiterated
that advice and recommended that no changes of any significance in doctors’
prescribing powers be made.

In addition, Brain I underscored one prior finding of the Rolleston
Committee when it authenticated the existence of “stabilized addicts.” While
many American experts stated doubts about their existence, this report
explained that “careful scrutiny of the histories of more than a hundred
persons classified as addicts reveals that many of them who have been tak-
ing small and regular doses for years show little evidence of tolerance and
are often leading reasonably satisfactory lives.” Six case histories of “known
stabilized addicts” were included in an appendix. They were mature, older
patients, functioning normally on what would be huge doses of drugs by
American standards.
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Interim and Final Reports on Narcotic Drugs
(Joint Committee of the American Bar Association and the American Medical
Association, 1961)

The combined Interim and Final Reports were the result of the only major
combined study of drug policy made by two of the most important profession-
al societies in the country. Chaired by Rufus King, Esq., of Washington, D.C.,
the committee presented a direct challenge to the tough policies of Federal
Bureau of Narcotics Commissioner Harry Anslinger. This blue-ribbon com-
mittee included a senior federal judge and was advised by Indiana University’s
Alfred Lindesmith, one of the most distinguished addiction scholars in history.
The report stated, “Drug addiction is primarily a problem for the physician
rather than the policeman, and it should not be necessary for anyone to violate
the criminal law solely because he is addicted to drugs.” The report concluded
that drug addiction was a disease, not a crime, that harsh criminal penalties
were destructive, that Drug Prohibition ought to be reexamined, and that
experiments should be conducted with British-style maintenance clinics for
narcotic-addicted people.

Second Brain Report
(Interdepartmental Committee, Drug Addiction, Second Report, England, 19635)

Brain II did not recommend, as many American officials have argued, that
the British prescription system be dismantled, nor did it recommend the
compulsory registration of addicted people. Instead, Brain Il aimed its recom-
mendations toward controlling a few overprescribing doctors. Accordingly,
this committee recommended the following;:

1. Doctors who wished to prescribe restricted drugs to addicts for the
purpose of maintenance be required to obtain a special license from
the Home Office

2. Treatment centers be established for treating addicts, who were to
be regarded as sick people and not as criminals

3. Doctors and other medical personnel be mandated to notify the
Home Office when they encountered an addict in the course of
their professional work

Wootton Report
(Advisory Committee on Drug Dependence, Cannabis, England, 1968)

The Wootton report on marijuana and hashish was prepared by a group
that included some of the leading drug-abuse experts in the United Kingdom.
These impartial experts worked as a subcommittee under the lead of Baroness
Wootton of Abinger. The basic tone and substantive conclusions were similar
to all of the other neutral commission reports. The Wootton group specifi-
cally endorsed the conclusions of the Indian Hemp Drugs Commission and the
LaGuardia Committee. Typical findings were as follows:

1. There is no evidence that in Western society serious physical dan-
gers are directly associated with the smoking of cannabis (i.e., mar-
jjuana).
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2. Cannabis use does not lead to heroin addiction.

3. The evidence of a link with violent crime is far stronger with alco-
hol than with the smoking of cannabis.

4. There is no evidence that smoking cannabis by otherwise normal
people produces conditions of dependence or psychosis that would
require medical treatment.

LeDain Report
(Commission of Inquiry into the Non-Medical Use of Drugs, Canada, 1970)

The Canadian experts on the governmental commission to investigate the
nonmedical use of drugs were led by law school dean and later Canadian
Supreme Court Justice Gerald LeDain. The report was quite similar to prior
commission reports and portrayed casual drug users as normally decent citi-
zens whose views deserved the respect of the government in the process of
developing drug-control strategies. The commission recognized that the harm
caused by a conviction for simple possession of a drug was “all out of propor-
tion to any good it is likely to achieve” and that “no one should be liable for
imprisonment for simple possession of a psychotropic drug for non-medical
purposes.” It further recommended that serious consideration be given to the
legalization of the personal possession of marijuana in the near future.

National Commission on Marihuana and Drug Abuse
(United States, 1972)

The National Commission on Marihuana and Drug Abuse was appointed by
President Richard M. Nixon and chaired by Raymond P. Shafer, a former
Republican governor of Pennsylvania. It had four sitting, elected politicians
among its eleven members, as well as leading addiction scholars among its
members and staff. The commission issued two lengthy reports. The first one
recommended the following:

1. Possession of marijuana for personal use should no longer be an
offense, but marijuana possessed in public should remain contra-
band, subject to summary seizure and forfeiture.

2. Casual distribution of small amounts of marijuana for no or insig-
nificant remuneration not involving profit should no longer be an
offense, and “society should seek to discourage use, while concen-
trating its attention on the prevention and treatment of heavy and
very heavy use. The Commission feels that the criminalization of
possession of marijuana for personal (use) is socially self-defeating
as a means of achieving this objective . . . and that neither the mari-
juana user nor the drug itself can be said to constitute a danger to
public safety.”?

2. According to now declassified White House tapes, when President Nixon first heard that
the commission was going in the decriminalization direction, he warned Governor Shafer,
“You’re enough of a ‘pro’ to know that for you to come out with something that would run
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The recommendations were endorsed by, among others, the American
Medical Association,the American Bar Association, the American Association for
Public Health, the National Education Association, and the National Council
of Churches.

National Commission on Marihuana and Drug Abuse
(United States, 1973)

The second and final report of the National Commission on Marihuana and
Drug Abuse made many recommendations, including the following:

o All public and private institutions should sponsor research and ob-
jective evaluation of drug-related issues, programs, and policies.
» Congress should create a single federal drug agency. The accom-
plishments of this agency should be reexamined four years after its
creation, and the agency, by law, should disband within five years;
also each state should establish a unified drug agency on the same
model as that proposed for the federal government.
Congress should establish a commission four years hence (i.e., in
1977) to determine which measures have justified their costs and
which have not and to propose new policies.
The Single Convention on Narcotic Drugs (1961) should be redraft-
ed to make clear that each nation in the world is free to determine
which domestic uses of drugs it will allow, and cannabis should be
removed from this convention, since this drug does not pose the
same social and public health problems associated with the opiates
and coca leaf products.
Except where the commission has specifically recommended a
change, the present levels of control on availability of psychoactive
substances should be maintained.
With respect to the drug-trafficking laws, the trafficking offenses and
penalty structures presently in force should be retained.
The unauthorized possession of any controlled substance, except
marijuana for personal use, should remain a prohibited act. The pri-
mary purpose of the possession laws should be detection of those per-
sons who would benefit by treatment or prevention services, rather
than criminal punishment.
Federal criminal investigative agencies should concentrate primarily
on the top level of the illegal drug distribution network, and state
enforcement should concentrate on the lower levels of both licit and
illicit distribution networks.
Local police should receive appropriate training in dealing with the
medical needs of drug-dependent persons, including alcoholics.

counter to what the Congress feels and what the country feels and what we’re planning to
do, would make your Commission just look bad as hell.” “Oval Office Tapes, September
9,1971, 3:03 pm—3:34 pMm—Oval Office Conversation No. 568-4—The President met with
Raymond P. Shafer, Jerome H. Jaffe, and Egil G. (‘Bud’) Krogh, Fr.; the White House
photographer was present at the beginning of the meeting.”
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 The government should continue to prohibit heroin maintenance.

o Each state should establish a comprehensive statewide drug-depen-
dence, treatment, and rehabilitation program, with confidentiality-
of-treatment laws.

Drug-use-prevention strategy, rather than persuading or educating
people not to use drugs, should emphasize other means of obtaining
what users seek from drugs, which would be better for the user and
better for society.

The role of the federal government should be limited to providing
accurate information regarding the likely consequences of the differ-
ent patterns of drug use.

A moratorium should be declared on the production and dissemina-
tion of new drug-information materials, including all drug education
programs in the schools; state legislatures should repeal all statutes
that now require drug education courses to be included in the public
school curriculum.

Government should not interfere with private efforts to analyze the
quality and quantity of drugs anonymously submitted by street users;
The government should not support programs that compel persons
to undergo drug testing, except in limited situations.

Government should remove legal and bureaucratic obstacles to re-
search into the possible therapeutic uses of currently prohibited sub-
stances, such as marijuana and hallucinogens.

Schools of medicine, pharmacy, nursing, and public health should
include the social and medical aspects of drug use in their curricula.
Drug companies should end the practice of sending doctors unsolic-
ited samples of psychoactive drugs.

Joint Committee on New York Drug Law Evaluation,

of the Association of the Bar of the City of New York
(United States, 1977)

The commission on New York drug law evaluation was formed to review
the Rockefeller drug laws, which were the toughest in the country until they
were modified in 2004 and 200S5. The report basically concluded that tougher
sentences had provided little, if any, benefit. Instead, they had increased the
incentive for drug sellers to commit violence and had clogged the criminal
justice system. The report also found that tougher penalties had done nothing
material to reduce drug use but had instead exacerbated many of the existing
problems.

Cannabis Control Policy: A Discussion Paper
(Health Protection Branch Department of National Health and Welfare,
Canada, 1979)

The 1979 committee report commissioned by Canada’s Health Protection
Branch Department of National Health and Welfare discussed eight options
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for cannabis control, ranging from complete prohibition to complete legal-
ization. The stated conclusion: essentially the same measure of public health
protection could be attained through a program of semi-prohibition, with no
penalties for personal use but criminal penalties for trafficking, which would
be a less injurious use of the criminal law. The committee stated that its prima-
ry concern in reaching its recommendations was to minimize the health and
safety risks associated with the use of cannabis, which caused them to weigh
the gravity of the harms attributed to cannabis itself with the countervailing
costs of control measures.

The Facts About Drug Abuse
(Drug Abuse Council, United States, 1980)

In 1972 a report to the Ford Foundation, called “Dealing with Drug Abuse,”
had concluded that current drug policies were unlikely to eliminate or even
greatly affect drug abuse. This conclusion led to the creation and joint fund-
ing by four major foundations of the broadly based, independent, national
Drug Abuse Council. The council was established to review and assess laws,
programs, and projects—federal, state, and local; private and governmental—
related to the use and misuse of psychoactive drugs. In its final report, the
council’s board of directors offered a set of observations that were considered
central to the process of reaching more consistent, coherent, and responsible
approaches to drug use and misuse. The observations included the following:

1. Psychoactive substances have been available throughout recorded
history and will remain so. To try to eliminate them completely is
unrealistic.

2. The use of psychoactive drugs is pervasive, but misuse is much less
frequent, and the failure to make the distinction between use and
misuse creates the impression that all use is misuse and leads to
addiction.

3. There is a clear relationship between drug misuse and pervasive
societal ills such as poverty, racial discrimination, and unemploy-
ment, and we can expect drug misuse to be aggravated by the
continued presence of these adverse social conditions.

4. The price of an effective strategy to eliminate drug misuse through
the criminal law would be perceived by many Americans as too
high in terms of invasions of privacy and abrogations of individual
liberties.

5. Drug laws and policies attend insufficiently to the problems of peo-
ple misusing drugs and too much to the properties of drugs them-
selves, as though the drugs were somehow inherently to blame.

6. Too many Americans have unrealistic expectations about what
drug policies and programs can accomplish.

7. We in the United States have a regrettable tendency to blame our
drug problems on others, failing to recognize that our drug prob-
lems are products of our own national experience.
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The council’s directors then offered a set of suggestions, including the fol-
lowing:

1. Treatment for drug dependence should be available chiefly because
people need help, rather than as a crime control or behavior con-
trol method.

2. There should be a major study of the effects of drug laws and their
enforcement on personal decisions to use or not use illicit drugs.

3. Legislative efforts to decriminalize at both state and federal levels
for the possession of small amounts of marijuana for personal use
should continue.

4. Serious consideration should be given to the use of state and local
options as a means of attempting solutions appropriate in one
place but not in others. Local options could encourage greater
flexibility and ingenuity rather than reliance on an unrealistic, rigid
homogeneity in national drug policy. We need to respond to the
diversity of people who use and misuse drugs, base all our policies
on a consistent set of principles seeking to discourage misuse, and
keep our seemingly innate drug-using behavior within reasonable
limits through means that do not themselves produce more harm
than they prevent.

Committee on Substance Abuse and Habitual Behavior
(Commission on Behavioral and Social Sciences and Education, National
Research Council, National Academy of Science, United States, 1982)

The National Academy of Science Committee on Substance Abuse and
Habitual Behavior consisted of some of the leading American experts on
medicine, addiction treatment, law, business, and public policy. These experts
reviewed all the available evidence on every aspect of the marijuana question.
The committee then recommended that the country experiment with a system
that would allow states to set up their own methods of controlling marijuana,
as is now done with alcohol. Under this approach, federal criminal penalties
would be removed and each state could decide to pursue any program of rules,
regulations, and taxations it believed appropriate. In other words, the com-
mittee recommended we pursue a policy of federalism instead of our present
policy of federalization.

Like virtually all other studies, this report stated that excessive marijuana
use could cause serious harm, but that such use was rare, and that, on balance,
the current policy of total prohibition was socially and personally destructive.
The report placed great emphasis on the building up of public education and
informal social controls, which often have a greater impact on drug abuse
than the criminal law. Regarding the possibility of disaster for our youth
under any of these regulated programs, the report doubted that widespread
uncontrolled use would occur under regulation. Indeed, regulation might
facilitate patterns of controlled use by diminishing the forbidden-fruit aspect
of the drug and perhaps increase the likelihood that an adolescent would be
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introduced to the drug through families and friends, who practice moderate
use, rather than by their heaviest-using and most drug-involved peers.

DEA Docket No. 86-22, DEA Chief Administrative Law Judge

Ruling on Medical Marijuana
(United States, 1988)

The 1988 ruling of the DEA’s own chief administrative law judge resulted
from a lawsuit filed against the federal government seeking to reschedule
marijuana so that it could be prescribed for medical purposes. Before issuing
his ruling, Judge Francis Young heard two years of testimony on both sides
of the issue and accumulated fifteen volumes of research. This was undoubt-
edly the most comprehensive study of medical marijuana done to date in
the United States. Some of Judge Young’s findings and conclusions are as
follows:

The evidence in this record clearly shows that marijuana has been
accepted as capable of relieving the distress of great numbers of very
ill people, and doing so with safety under medical supervision. It
would be unreasonable, arbitrary, and capricious for DEA to continue
to stand between those sufferers and the benefits of this substance. . . .

There is no record in the extensive medical literature describing
a proven cannabis-induced fatality. . . . In strict medical terms, mari-
juana is far safer than many foods we commonly consume. . . .

There are those who, in all sincerity, argue that the transfer of
marijuana to “status as a medicine” will “send a signal” that mari-
juana is “OK” generally for recreational use. This argument is spe-
cious. It presents no valid reason for taking an action required by law
in light of the evidence.

Advisory Council on the Misuse of Drugs
(England, Part 1 1988, Part 2 1989)

“The spread of HIV is a greater danger to individual and public health than
drug misuse,” declared the leading drug-abuse and health experts of the
United Kingdom who sat on the distinguished quasi-governmental advisory
group investigating the misuse of drugs. This concept operated as the guid-
ing principle behind this commission report. The advisory council provided a
comprehensive health plan that sought to prevent the use of drugs. However,
the plan had realistic goals regarding drug abusers: abstinence as in the
American mode, where possible, but above all else, health and life. Thus the
advisory council accepted the lessons of the harm-reduction programs of Dr.
John Marks’s clinic in Liverpool, as well as needle exchanges and drug main-
tenance programs for addicted people, and recommended that they be spread
throughout the entire United Kingdom. This report even went beyond the
Liverpool experience when these leading British experts observed, “We believe
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that there is a place for the expansion of residential facilities where drug
misusers may gain better health, skills and self-confidence whilst in receipt of
prescribed drugs.”

Report of the Research Advisory Panel for the State of California
(United States, 1989)

The 1989 California Research Advisory Panel, which was appointed by the
state legislature to regulate all research on controlled substances, reviewed
drug policy and recommended that “the legislature act to redirect this state
away from the present destructive pathways of drug control.” The report
noted that the state had followed a path of prohibition over the last fifty
years and concluded that this policy “has been manifestly unsuccessful in that
we are now using more and a greater variety of drugs, legal and illegal.” In
addition, the failure of prohibition has resulted in “societal overreaction [that]
has burdened us with ineffectual, inhumane and expensive treatment, educa-
tion and enforcement efforts.” The panel recommended a move toward the
formulation of “legislation aiming at regulation and decriminalization” and
the winding down of the War on Drugs.

The Research Advisory Panel made three specific recommendations for initial
legislative action. They were the following:

1. Permit the possession of syringes and needles.

Permit the cultivation of marijuana for personal use.

3. To project an attitude of disapproval of all drug use, take a token
action in forbidding the sale or consumption of alcohol in state-
supported institutions devoted in part or whole to patient care or
educational activity.

>

The panel further recommended immediate and innovative action and con-
cluded that it is “incontrovertible that whatever policies we have been fol-
lowing over the past generations must not be continued unexamined and
unmodified since our actions to date have favored the development of massive
individual and societal problems.”

National Commission on AIDS
(United States, 1991)

The National Commission on AIDS criticized the federal government’s fail-
ure to recognize that drug use and AIDS are twin epidemics and found that
the strategy of interdiction and increased prison sentences has done nothing
to change the “stark statistics” showing the spread of AIDS by drug users.
The commission singled out the Office of National Drug Control Policy for
ignoring AIDS and “neglecting the real public health and treatment measures
which could and must be taken to halt the spread.” Then the commission put
forward the following five recommendations:



APPENDIX B « 27§

1. Expand drug treatment so that all who apply for treatment can be
accepted into treatment programs.

2. Remove legal barriers to the purchase and possession of injection
equipment.

3. Have the federal government take the lead in developing and main-
taining programs to prevent HIV transmission related to licit and
illicit drugs.

4. Greatly expand research and epidemiological studies on the rela-
tionships between licit and illicit drug use and HIV transmission
and increase their funding.

5. Mount a serious and sustained attack by all levels of government
and the private sector on the social problems of poverty, homeless-
ness, and lack of medical care that promote licit and illicit drug use
in American society.

The National Commission on AIDS echoed the UK Advisory Council on
the Misuse of Drugs in its reports on AIDS and drug misuse in 1988 and 1989,
as it made virtually the same policy recommendations. The U.S. commission
concluded that “the federal government must recognize that HIV and sub-
stance use is one of the issues of paramount concern within the ‘war on drugs.’
Any program which does not deal with the duality of the HIV/drug epidemic
is destined to fail.” The commission then urged the federal government to
move away from a law enforcement approach in controlling drugs and toward
a public health approach, which to date has been “seriously neglected.”

Legislative Options for Cannabis Use in Australia
(Australia, 1994)

The largest study on marijuana laws by the Australian government issued its
report in 1994 and set forth five options for the control of marijuana.

. Total prohibition

. Prohibition with civil penalties for minor offenses
. Partial prohibition

. Regulation

. Free availability

L A W~

The report concluded by suggesting that two of the five legislative
options—total prohibition and free availability—were not appropriate in
contemporary Australian circumstances. The other three options, however,
were viable. The report went on to state that even though cannabis usage is
commonplace and little evidence exists that cannabis itself causes significant
harm when used in small quantities, and even though seen as being a viable
policy, the cultivation, possession, and supply of cannabis remained criminal
offenses in all Australian states. Finally, the report stated that Australian soci-
ety experiences more harm from maintaining the prohibitionist policies than
from the use of the drug.
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Special Task Force of the Massachusetts Supreme Judicial Court
(United States, 1995)

The special task force of the Massachusetts Supreme Judicial Court, after find-
ing that alcohol or drug abuse is involved in nearly 80 percent of all criminal
cases, recommended that the current “disjointed system” be replaced with a
coordinated one that included treatment programs instead of prosecution.
Although these recommendations were counter to the tough-on-crime posi-
tion taken by the state’s governor, the task force stated that there was a strong
relationship between substance abuse, domestic violence, and even sexual
abuse cases, which put thousands of the state’s children at risk, and that the
present prosecutorial programs were not protecting children.?

Little Hoover Commission for the State of California
(United States, 1998)

In a letter from the Little Hoover Commission to the government leaders of
California, the chair summarized the commission’s findings as follows:

In the course of its review, the Little Hoover Commission was present-
ed with compelling evidence that prison overcrowding is not just the
product of tougher sentences enacted in recent years. Overcrowding
is compounded by inappropriate sanctions for low-level property
criminals and a policy of incarceration instead of treatment for drug
users, who because of repeated failures end up in state prisons. In
addition, two out of three paroled felons in California—far more
than in most other states—fail to successfully reintegrate into society.
Consequently, they are returned to prison, too often having commit-
ted another crime.

But if a multi-faceted correctional strategy were adopted fewer
felons would graduate to state prison, fewer paroled felons would
return to state prison—and most importantly, fewer crimes would be
committed.

That new correctional strategy should incorporate the significant
progress in carefully targeting programs and inmates to decrease drug
use and violence and increase sobriety and employability—and as a
result substantially reduce crimes inflicted on California communities
by released felons.

National Academy of Sciences Institute of Medicine
(United States, 1999)

In response to the passage in 1996 of Proposition 215 in California and
Proposition 200 in Arizona, both of which approved marijuana for medical

3. John Ellement and Peter J. Howe, “Task Force Urges Court Reshaping,” Los Angeles
Daily Journal, March 27, 1995:5.
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use by people with various diseases on the recommendation of a medical
doctor, the Office of National Drug Control Policy commissioned a neutral
study into the medicinal effects of marijuana. That study was conducted and
released by the Institute of Medicine of the National Academy of Sciences.
It concluded that marijuana was a viable and effective medicine for certain
medical problems. Among other things, the Institute of Medicine stated that,
“until a non-smoked, rapid-onset . . . delivery system becomes available,
we acknowledge that there is no clear alternative for people suffering from
chronic conditions that might be relieved by smoking marijuana, such as pain
or AIDS wasting.”

The institute also stated that there was no scientific basis for the “stepping
stone” theory that clinical properties of marijuana lead to the use of other
mind-altering drugs. The institute labeled this as a “social theory” and said,
“The latter does not suggest that the pharmacological qualities of marijuana
make it a risk factor for progression to other drug use. Instead it is the legal
status of marijuana that makes it a gateway drug.” In other words this study,
commissioned by the office of our own Drug Czar, clearly stated that the very
illegality of marijuana makes it more potentially dangerous in terms of leading
to the use of more dangerous drugs.*

National Commission of Ganja
(Jamaica, November 2000 to July 2001)

Jamaica’s National Commission of Ganja (as marijuana is called there)
reported that even though using marijuana certainly created some health
problems, they did not justify criminalizing its possession and use, since its
use was “deeply rooted in the culture of the people,” including as a sacrament
for religious purposes. And besides, the commission noted, “there is growing
evidence that the substance does have therapeutic properties.”

The commission further noted that the prosecution of simple possession
for personal use diverts the justice system from what ought to be a primary
goal, namely, suppression of criminal trafficking in substances, such as crack
cocaine and powder cocaine, that are ravaging urban and rural communi-
ties with addiction and corrupting otherwise productive people. Finally, the
commission encouraged the national government to use its influence with the
international community to reexamine the entire status of cannabis.

Report to the Thirty-Seventh Canadian Parliament, First Session
(Canada, January 29, 2001, to September 16, 2002)

A report to Canada’s parliament by a neutral body reported that marijuana
is widely used in every part of the world, does not have the harmful effects
ascribed to it, and poses little risk to public health. Therefore, they concluded,

4. “Drug Czar Dodges Medical-Marijuana Facts,” Orange County Register, July 23,1999:
Local News 8. See also Mary Curtius and Bettina Boxall, “Pot Has Uses as Medicine, U.S.
Panel Says,” Los Angeles Times, March 18,1999, Orange County ed.: Al; and Claudia
Kalb, “No Green Light Yet,” Newsweek, March 29, 1999:35.
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marijuana did not deserve inclusion in lists of the most dangerous drugs.
Instead, they noted, marijuana has therapeutic uses recognized by Canadian
courts.

For all of those reasons and more, the report recommended that Canada
notify the international community of its intent to seek the declassification of
cannabis as a prohibited substance and to pursue a public health approach
that would include stringent monitoring and evaluation.

Health and Psychological Consequences of Cannabis Use
(World Health Organization, 2005)

After surveying patterns of drug use in seventeen countries and finding “clear
differences,” this international group noted that the United States had “among
the highest levels of legal and illegal drug use of all the countries surveyed.”

The group then concluded that drug use is not distributed evenly among
the countries studied and is not simply related to drug policy, since countries
with stringent user-level illicit-drug policies like the United States did not have
lower levels of use than countries with liberal ones.



INDEX

Adams, John, 110

Advisory Council on the Misuse of Drugs,
273-74

AIDS/HIV, 138, 141, 202-5, 211, 217,
227,255, 274,277

Ainsworth, Defense Secretary Bob, xiii

Alaimo, Judge Anthony A., 49

Alvarez-Machain, Dr. Humberto, 109, 110

Annan, UN Secretary-General Kofi, 6

Anslinger, U.S. Bureau of Narcotics
Commissioner Harry J., 24, 25, 210, 266

Anti-Drug Abuse Act of 1986, 27

Anti-Drug Abuse Act of 1988, 27, 222

Arnold, Judge Morris S., 5, 103

Asset forfeiture, 75, 126-30, 166, 257

Backscatter X-ray machines, 66

Baer, Judge Harold, Jr., 126

Baltimore Evening Sun, 45

Barnett, Ruth, 138-39

Barry, Marion, 182

Bayer Pharmaceutical Products, 21-22

BCCI (Bank of Credit and Commerce
International) scandal, 88

Beck, Judge Phyllis W., 222

Belafonte, Harry, 229

Belgium, 208

Berrellez, DEA Agent Hector, 109

Berra, Yogi, 184

Bias, Len, 136

Biden, Senator Joe, 174

Blackmun, Justice Harry A., 109

Blackstone, Sir William, 105

Boggs Act, 27

Bolivia, 84, 88-90, 167

“Bong Hits 4 Jesus,” 111

Bonner, DEA Director Robert C., 151, 164

Bonnie, Dr. Richard J., 12

Bono, Congressman Sonny, 142

Boyll, Robert Lawrence, 123, 125

Bradbury, District Attorney Michael, 114

Bradley, Deputy Sheriff Nate, ix

Bradley, Ed (60 Minutes), 212

Brain Report, First, 266

Brain Report, Second, 267

Brandeis, Justice Louis, 243

Branson, Richard, 6

Bright, Senior Judge Myron H., 5, 37

Britain, 10, 189-90, 204, 209-13, 225,
236, 265-68, 273-74

Brown, Lee, 156

Brown, Magistrate Judge Volney V., 53

Buchanan, Pat, ix

Buckley, William F., 6, 224

Burciaga, Chief Judge Juan, 124

Burke, Edmund, 105

Burton, Representative Dan, ix

Bush, President George W., 52, 182

Butler, Dr. Willis P., 206

Caffeine, 145-46, 181-82

Calderon, Mexico President Felipe, 95, 96,
233

Cali cartel, 89

Califano, DHEW Secretary Joseph A., 51

California Church IMPACT, xi

California Correctional Peace Officers
Association, 39-40

California v. Ciraolo, 108

Camarena, DEA Agent Enrique, 109, 110

Campbell, Representative Tom, 254

Canada, 10, 29, 87, 225, 268, 270-71

Cannabis Control Policy: A Discussion
Paper, 270-71

Cardoso, Brazil President Fernando
Henrique, xiii, 6

Carlson, Donald, 115

Carlton, Floyd, 119

Carnahan, Congressman Russ, 137

Carter, President Jimmy, xiii, xiv, 230



280 -

Castillo, DEA Agent Celerino “Cele,” 151

Castro, Fidel, 93

Castro, Raul, 93

Cavett, Dick, 16

Centers for Disease Control, 203

Chapare farmers, 90

Chavkin, Wendy, 137

Chicago Sun-Times, xiv

Christ, Peter, 174

Churchill, Winston, 234

Citrano, Anthony, 259

Clancy, Tom, 58

Clinton, President Bill, 14, 15, 52, 85, 86,
87, 126, 156, 163, 167, 169, 182, 189,
205

Coca-Cola, 22

Colombia, 58, 60, 63, 64, 84, 85, 88, 89,
91, 92, 16669, 172

Committee on Substance Abuse and
Habitual Behavior, 272-73

Community policing, 256

Comprehensive Crime Control Act, 27

Comprehensive Drug Abuse Prevention and
Control Act, 27

Constantine, DEA Director Thomas, 89

Contras, 150, 151, 152

Controlled Substance Act, 165

Convention Against Illicit Traffic in
Narcotic Drugs and Psychotropic
Substances, 157

Cookies (software), 171

Crack cocaine, 82, 148, 194, 211, 231

Crime Bill of 1994, 27

Crispin, Justice Ken, 193

Cronkite, Walter, 14

Curtin, Judge John T., 134

CVS Pharmacy, 170

Davis, Governor Gray, 166

DEA chief administrative law judge ruling
on medical marijuana, 273

“Dear Abby,” 223, 224

Decriminalization of drugs, 9-13, 228-33,
272,274

de Greiff, Colombia Prosecutor General
Gustavo, 92, 224

de la Cova, DEA Supervisor Rene, 77-78

Delancey Street Foundation, 196, 256

del Cid, Luis, 119

Department of Housing & Urban
Development v. Rucker, 111

Derbacher, Paul and Ruth, 129

Deschamps, Judge Robert L., III, ix, xv

Diamorphine, 217

Dobson, Dr. Edward, 191

INDEX

Dole, Senator Robert, 126, 164, 189

Donovan State Prison treatment program,
197-99

Drug Abuse Resistance Education (DARE
program), 142

Drug courts, 199-200, 257

Drug Dealer Liability Act of 2000, 172

Drug decriminalization, 9, 13, 228-33,
272,274

Drug education, 10, 13, 58, 177-91, 254

Drug-Free Century Act, 164

Drug-Free Schools and Communities Act,
178

Drug maintenance programs, 8, 195, 209-
20, 257,270, 273

Drug medicalization programs, 8, 195,
201-20

Drug Policy Resolution, 155, 251, 264

Drug rehabilitation programs, 8, 195-201,
183, 184-90

Drug substitution programs, 8, 195, 206-9,
257

Education, 10, 13, 58, 177-91, 254

Eighteenth Amendment, 23, 234

Eight-percent early intervention program,
255-56

Einstein, Albert, 81

Elders, Surgeon General Jocelyn, 157

Ellison, Chief of Scotland Yard’s Anti-Drug
Squad Edward, 223, 224

Engelsman, Eddy, 230

England. See Britain

Environmental pollution, 58, 68, 90-91

Escobar, Pablo, 55, 92

Eskew, Jarrod Allan, 113

Facts About Drug Abuse (Drug Abuse
Council), 271-72

Falwell, Jerry, 191

Fast and Furious (ATF operation), 101

Federalism, 9-10, 16, 243-46

Federalist Papers, 10, 244

Firmat, Judge Francisco, 103

Fixerrdume (“injection rooms”), 214

Ford, Judge James, 20

Foreign Assistance Act, 84

Fox, Mexico President Vicente, xiii, 6

Franklin, Benjamin, 20, 105

Friedman, Milton, 4, 6, 155, 225

Fusarium oxysporum, 172

Gates, Chief Daryl, 133
“Gateway drug” theory, 180, 277
Gaviria, Colombia President César, 6



INDEX -

Gebbie, Kristine M., 205

Gedogen (“tolerance”), 228

General Accounting Office, 204

General Agreement on Tariffs and Trade
(GATT), 83

Gerber, Judge Rudolph, 131

Germany, 135, 201, 208, 217, 231

Gertner, Judge Nancy, 5, 59, 153, 249

Gesundheitsraumen (“health rooms”), 217

Gettleman, Judge Robert W., 177

Gingrich, Speaker of the House Newt, 164

Ginsburg, Justice Ruth Bader, 107, 108

Glide Methodist Church, 147

Gonzélez, Elidn, 116-17

Gonzalez v. Angel Raich, 112

Goodwin, Senior Judge Alfred T., 71

Gore, Vice President Al, 182

Gray, Mike, 21, 136, 214

Griswold v. Connecticut, 123

Guam, 72

Hallucinogens, 125-26

Hamilton, Alexander, 244

Harm reduction, 13, 180, 229, 273

Harpold, Sally, 170

Harrison Narcotic Act, 19, 22, 25, 196,
206, 224

Health and Psychological Consequences of
Cannabis Use (WHO), 278

Healthwise Program (Liverpool), 190

Heat-sensing devices, 123

Hemp, 20, 26, 157, 225-27, 255

“Hemp for Victory!” 26

Hennessey, Sheriff Michael, 194

Herndndez, Esequiel, 117

Heroin maintenance program, 214-18

Higher Education Act, 27

Hillman, Judge Douglas W., 5

Holder, Attorney General Eric, xi

Holiday, Billie, 132

Holland, 135, 208, 217, 231-32

Honecker, Erich, 9

Hudson v. Michigan, 107

Huffington, Arianna, 6

Humiliation sentences, 165

Hunt, Justice William E., 5, 60

The Hurt Locker, 141

Illinois v. Caballes, 106

Incas, 125

Indian Hemp Drugs Commission Report,
2685, 267

Institute of Medicine, 209

Interim and Final Reports on Narcotic

Drugs (ABA and AMA), 267

281

International Centre for Science in Drug
Policy, xiii

International Narcotics Control Board
(INCB), 157

Jackson, Jesse, xi, 6

Jackson, Michael, 137, 143

Japan, 29, 44, 61-62

Jefferson, Thomas, 20, 69, 259

Johnson, Justice Byron J., 147

Johnson, New Mexico Governor Gary, 6,
182, 224, 254

Joint Committee on New York Drug Law
Evaluation, 270

Judge Judy, 133

Jury nullification, 200-201n20

“Just Say No,” 181, 183

Kaddafi, Muammar, 93

Kane, Judge John L., Jr., 193

Karam, Military Judge Maria Lucia, 92

Katz, Judge David A., 83

Katzenbach, Attorney General Nicholas,
244

Kerlikowske, Drug Czar Gil, 69

KEY drug treatment program, 199

Khalid, Mohammad, 113

Khomeini, Ayatollah 93

“Killer weed,” 24

King, Rufus, 23, 267

Kleiman, Mark A. R., 32, 240

Kleindeinst, Attorney General Richard, 53

Knapp, Senior Judge Whitman, 19, 245

“Know Your Customer,” 122

Kogan, Justice Gerald, 103

Koop, Surgeon General C. Everett, 12, 179

Kosovo Liberation Army, 94

LaGuardia Committee Report, 266, 267

Landlords’ eviction of drug dealers, 172-73

Lasker, Judge Morris E., 5

Latin American Commission on Drugs and
Democracy, xii—xiii

Law Enforcement Against Prohibition
(LEAP), xi, 67, 174, 252

Lay, Chief Judge Donald P., 143

League of United Latin American Citizens
of California, xi

LeBel, Justice Louis, 208

LeDain Report, 268

Legalization of drugs, 9, 15, 153, 155,
156-57,221-28

Legislative Options for Cannabis Use in
Australia, 275

Lehder, Carlos, 55, 119



282

Leshner, NIDA Director Alan, 194

Levine, DEA Agent Michael, 118, 151

Levinson, Justice Steven H., 123

Libertarian philosophy, 123

Limbaugh, Rush, 35

Lincoln, Abraham, 105, 130, 259

Lindesmith, Alfred, 267

Little Hoover Commission (California),
276

Liverpool clinic, 211-13, 273

Loza, Steven, 123-24

Madison, James, 112, 244

Malcolm X, 188

Mandatory-minimum sentences, 19, 27, 37,
46, 148, 164, 258

Mannes, Bankruptcy Judge Paul, 33

Manson, Charles, 51

Marijuana Tax Act, 25

Marks, Dr. John, 211-13, 214, 273

Marshall, Jonathan, 152

Marshall, Justice Thurgood, 106

Mason, Carlie and Danielle, 116

Matta-Ballesteros, Juan, 110

McCaffrey, General Barry R., 30, 50, 61,
63, 85, 139, 140, 142, 154, 155, 156,
167, 169, 223

McCartney, Paul, 35

McCaskill, Senator Claire, 6

McCraw, FBI Chief Steve, 81

McCurry, Mike, 126

McLachlin, Chief Justice Beverley, 208

McManus, Senior Judge Edward J., 233

McNamara, Chief of Police Joseph D., 121

McNamara, Robert, 14-15

McWhorter, John, 148

Mecca, California Department of Alcohol
and Drug Programs Director Andrew,
194

Medellin cartel, 55, 84, 89, 119, 152

Medical marijuana, 25, 138-39, 156, 157,
253,255,273

Meese, Attorney General Edwin, 245

Mena, Arkansas, 152

Mena, Rafael Ruiz, 233

Mentally disabled people, 36-37, 140

Mermelstein, Max, 119

Merritt, Judge Gilbert S., 243

Methadone, 198, 206-9

Methamphetamine laboratories, 61, 68,
135

Mexico, 84-86, 88, 94-102

Mica, Representative John, 85

Minnesota v. Carter, 108

Minorities in prison, 34, 45-46

INDEX

Miron, Jeffrey, xi
Morales, Bolivia President Evo, 90
Morgan, Joe, 113

NAACP (California chapter), xi

Naloxone (Narcan), 136

Narcotic Control Act, 27

National Academy of Sciences Institute of
Medicine, 204, 276

National Black Police Association, xi

National Commission of Ganja (Jamaica),
277

National Commission on AIDS, 204, 274

National Commission on Marihuana and
Drug Abuse, 268, 269

National Latino Officers Association, xi

National Opinion Research Center, 194

Natural Killer 19 (NK-19), 91

Needle-exchange programs, 9, 164, 195,
201-5, 227, 229, 254-55

Needle Park, 214, 231

Ness, Elliott, 11

Newsom, Justice William A., 28

Nichols, Judge David, ix

Nixon, President Richard M., 32, 53, 69,
92

Nolan, Assemblyman Pat, 194

Noriega, Manuel, 78, 93, 119, 150, 152

North American Free Trade Association
(NAFTA), 62, 83

Obama, President Barack, 52, 148, 182,
259

O’Connor, Carroll, 15

O’Connor, Justice Sandra Day, 109, 112

Office for Drug Abuse Law Enforcement
(ODALE), 53-55

Office of Technology Assessment, 204

Oliver v. United States, 108

Oregon Navarro, Pedro, 115-16

Ottawa Citizen, 86

Pain, chronic, 144-45, 255, 259

Paine, Judge James C., 6

Paine, Thomas, 109

Panama Canal Zone Military
Investigations, 266

Phelps, Michael, 52

Phillips, Judge J. Dickson, Jr., 6

Pitt, William, 105

Plaia, Judge Alan A., 77

Plano, Texas, 136

Porter, Bruce, 55

Portugal, xii, 121-33

Powell, General Colin, 12



INDEX -

Pregnant women, 137-38, 169-70, 202
Prescription drugs, 141-43, 258
Presley, Elvis, 143

Probation, strictly administered, 256
Proposition 19 (California), xi

Pure Food and Drug Act, 21-22

Rampart scandal, 79

Randall, Judge R. A. (Jim), 6

Rand Corporation, 39, 155, 193, 201

Reagan, Nancy, 181

Reagan, President Ronald, 87, 105, 135,
243

Reefer Madness, 24

Regulated distribution of drugs, 9, 10,
233-41

Rehnquist, Chief Justice William, 109, 245

Relocatable over the Horizon Radar
(ROTHR) project, 66

Reno, Attorney General Janet, 199

Report to the Thirty-Seventh Canadian
Parliament, 277-78

Research Advisory Panel (California), 274

Revere, Paul, 112

Revolutionary Armed Forces of Colombia
(FARC), 167

Robertson, Pat, xiii—xiv

Rockefeller drug laws, 33, 56

Rogers, Judge Richard D., 209

Rolleston, Sir Humphrey, 210

Rolleston Report, 265-66

Roosevelt, Theodore, 259

Rose, Magistrate Judge Ronald, 221

Rosenbaum, Marsha, 184

Salem, Fidel, 113

Salinas de Gortari, President Carlos, 94

Sanderson, Magistrate Judge William F.,
Jr., 50

Sandinistas, 150, 152

Schaffer Library of Drug Policy, 265n

Schmoke, Mayor Kurt, 6, 155

Schopenhauer, Arthur, 260

Schroeder, German Chancellor Gerhard,
217

Schwarzenegger, Governor Arnold, xiii, xiv

Scott, Donald, 113-15

Scott, Julia, 212-13

Scott, Peter Dale, 152

Seattle Times, xiv

SEIU (Service Employees International
Union, California chapter), xi

Set and setting, 187, 188

Severson, Jay, 113

Shadur, Judge Milton 1., 173

283

Shining Path (Sendero Luminoso), 94

Shoob, Senior Judge Marvin H., 6, 118,
196

Shultz, Secretary of State George, 6, 8, 155,
224

Siegel, Ronald K., 186

Silbert, Mimi, 197

Simpson, Don, 142

Single Convention on Narcotic Drugs, 27,
269

60 Minutes, 212-13

Skinner v. Railway Labor Executives’
Assn., 105-6

Smith, Judge Clay M., 34

Smith, Judge James L., 163

“Smoke a joint, lose your license” law, 165

Solomon, Congressman Gerald, 150, 163

Sonnenreich, Michael, 42

Special Task Force of the Massachusetts
Supreme Judicial Court, 276

State v. Mallan, 123

Stepping stone theory, 180-81, 277

Stevens, Justice John Paul, 109

Stewart, Dr. Omar, 124

Stone, Oliver, 35

“Structuring” laws, 122

Sualua, Nicky, 136

Sugerman, Danny, 190

Sundance v. Municipal Court, 132

SWAT teams, 77, 173, 174

Sweet, Judge Robert W., 4, 6, 224

Swiss Federal Office of Public Health, 215

Switzerland, xii, 135, 214-18

Szasz, Thomas S., 224

Tapias, General Fernando, 167
Tarahumara Indians, 93

Taylor, Lawrence, 35

Teischner, Captain Michael, 198

Tenth Amendment, 10, 244

Thomas, Cal, 191

Thornton v. United States, 106

Three strikes laws, 35, 39, 43, 258
Tobacco, 177, 179-80, 181, 255
Torruella, Chief Judge Juan R., 58, 202
Trott, Judge Stephen, 118

Tuinei, Mark, 136

Tulia, Texas, 149

Turk, Judge James C., 206

Twain, Mark, 209

Twenty-First Amendment, 23, 244, 246

Uchtenhagen, Dr. Ambros, 214
United States v. Cuellar, 119
United States v. Leon, 107



284 .

Universal Access to Methamphetamine
Treatment Act, 137

Untiedt, Pat and Bud, 129

U.S. Conference of Mayors, xiii, 30

USS Constitution, 20

Van Buren, Abigail (“Dear Abby”), 223,
224

van der Woude, Dirk, 230

Vinson, Representative Fred M., 26

Volcker, Federal Reserve Chair Paul, 6

Washington, George, 20
Wayne, John, 105
Webb, Gary, 150, 151, 152

INDEX

Webb, Senator Jim, 30, 254
Webber, Andrew Lloyd, 134

Webb v. United States, 22, 206, 210
Weed and Seed program, 173
Whitebread, Professor Charles H., 12
Wickersham Commission, 10
Williams, Terry, 55-56

Wilson, James Q., 260

Wilson v. Arkansas, 107

Wink, Walter, 227

Wiretapping, 54, 104, 122

Women in prison, 44-45, 134
Wootton report, 267

Young, Judge Francis, 273



James P. Gray is a retired judge of the superior court in Orange County,
California, and a former federal prosecutor in Los Angeles. He made an
unsuccessful run for the U.S. Congress as a Republican in 1998 and for
the U.S. Senate as a Libertarian in 2004. Judge Gray has discussed issues
of drug policy on more than five hundred radio and television shows and
in drug policy forums around the country (see www.JudgeJimGray.com)
and has received numerous honorary degrees and public awards for his
many civic-minded efforts.



	Contents

	Preface to the Second Edition
	Part I: Introduction
	Part II: Our Drug Laws Have Failed
	1. Past and Present
	2. Increased Harm to Communities
	3. Erosion of Protections of the Bill of Rights: Where’s Paul Revere?
	4. Increased Harm to Drug Users
	5. Increased Harm for the Future

	Part III: Options
	6. Increased Zero Tolerance
	7. Education
	8. Drug Treatment
	9. Deprofitization of Drugs
	10. Federalism, Not Federalization

	Part IV: What We Can Do About It
	Appendix A: Resolution
	Appendix B: Government Commission Reports and Other Public Inquiries
	Index



