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Alex arrived at the restaurant a bit early to meet his
friends Tony and Jacqueline, but he hoped to get a table, relax,
and unwind with a drink while he waited. The hostess who
greeted him told him that would not be possible, as the restau-
rant’s policy was that all members of a party had to be present be-
fore the party could be seated. She offered to take his name and
said she could seat his party once everyone had arrived. Although
he was anxious to be seated and the restaurant was only half full,
Alex reluctantly agreed to wait on the hard bench in the entryway
until his friends arrived.

As he sat waiting, several other diners entered and were seated.
A White couple walked in and told the hostess they would have a
party of four, but their two friends would be arriving later. Alex
watched in disbelief as the hostess smiled and immediately
showed the couple to a table. By the time the hostess returned to
her station, Alex was furious. He strode over to her and an-
nounced in a loud voice that she could remove his name from the
waiting list; he wasn’t about to lower himself by patronizing a
restaurant that treated him like a second-class citizen because he
was Black.

The hostess reacted with surprise and anger. She protested that
she was not a racist and had not treated him any differently be-
cause of his race; she had seated the couple right away because
they were “regulars” and she did not want to make them wait in
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the cold entry hall for their friends. Alex, embarrassed and con-
fused, left the restaurant.

Mary and Todd joined their law firm at the same time, as associ-
ates fresh out of law school, and were both assigned (along with
a couple of more experienced associates) to work with Dan, a de-
manding but reputedly brilliant senior partner, on a high-profile
case that was to go to trial in a few months. Dan’s style was
highly collaborative: he would hold frequent team meetings for
all the lawyers on a case, at which they would brainstorm on
strategies and arguments. Based on their performance at these
meetings, Dan would choose one or two junior associates to take
on significant roles at the trial itself—arguing a motion or two,
examining or even cross-examining a couple of witnesses—quite
a generous approach compared to some of his more rigid, hierar-
chical partners who tended to keep all the in-court work for
themselves.

Mary was thrilled to be chosen for Dan’s team and put in long
hours doing legal research and combing through documents. Her
initial enthusiasm began to wane after a few team meetings, how-
ever. Mary noticed that whenever she suggested an idea, the other
lawyers seemed to ignore it and Dan would frequently dismiss it
out of hand. Invariably, however, Todd would make the very same
suggestion later in the meeting, to quite a different reception: the
other lawyers would nod and smile, and, more often than not,
Dan would accept the idea and praise Todd for suggesting it.

Mary soon grew discouraged and, after a while, gave up on of-
fering suggestions in favor of simply doing the tasks that Dan as-
signed her at the end of each meeting. She was not surprised when
the trial neared and Dan selected Todd over her to present one of
the more important motions to the court. She overheard Dan
telling Todd that he was “going to be a star some day.” In con-
trast, when Mary met with Dan to discuss one of her research as-
signments, he told her that her work so far had been solid and
thorough, but that she “really needed to start showing some ini-
tiative” by “thinking out of the box” and coming up with some
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creative ideas. Mary left Dan’s office feeling frustrated and bewil-
dered.

Professor Smith had a strict attendance policy for her undergrad-
uate psychology class: students who missed more than five classes
would be dropped from the course. The professor retained her
discretion to excuse absences, but in her syllabus she warned stu-
dents not to count on her mercy. James, a White sophomore, had
already missed five classes when his unreliable Ford Escort broke
down again, causing him to miss a sixth class. That same day, Li,
also a sophomore, incurred her sixth absence as well. Li was a
Chinese immigrant and the only member of her extended family
who spoke fluent English. That day it had fallen to her, as it al-
ways did, to accompany her grandmother to a doctor’s appoint-
ment so she could translate. Although she tried very hard to make
it back to school in time for class, the appointment ran over and
Li got to campus just after class had ended.

When James called the professor to explain why he had missed
class and to plead for mercy, she laughed sympathetically. She had
suffered plenty of car trouble when she was a student, she told
him, so she’d let him go this time—but he had better start taking
the bus from now on. As the professor hung up the phone, Li
knocked on her office door. Li apologized for missing class that
day, promised it wouldn’t happen again, and asked the professor
to please give her another chance. Professor Smith shook her head
solemnly and said, in a kind but sad voice, “Li, you really need to
start planning better. I’m afraid I can’t excuse this absence because
this has happened too many times already. I’m very sorry.” Li was
unhappy with this response, but had expected it. She’d have to
register for an extra class the next semester to make up for the
credits she would lose after being dropped from this one.

Are these three cases of discrimination? Did the hostess intend to
treat Alex differently from the White couple because of his race,
the senior partner intend to treat Mary differently from Todd be-
cause of her gender, or the professor intend to treat Li differently

Discrimination by Default, Discrimination as Default | 3



from James because of her ethnicity? While the answer to the first
question may very well be yes, the answers to the next three may
be no. That is, it may be that in each of the three cases the deci-
sion maker treated the other person less favorably than he or she
would have if that person were of a different race, gender, or eth-
nicity—but that in none of the three cases did the decision maker
intend to do so. It may be, in other words, that each of them dis-
criminated not by design, but by default.

What does it mean to discriminate by default? Discrimination by
default can take multiple forms and operate through multiple
mechanisms, much like other default processes with which we are
familiar.

The word “default” itself encompasses a wide range of mean-
ings; it can be used as a noun, a verb, an adjective, or an adverb;
and it can be read as negative, neutral, or positive. More tradi-
tional sources, like my 1986 Webster’s Ninth New Collegiate Dic-
tionary, define the word in mostly negative terms, equating de-
fault with failure: failure to pay a debt, failure to appear at a re-
quired legal proceeding, failure to compete in or complete an
athletic contest.1 In this sense of the word, when someone defaults
bad things follow: a mortgage goes into foreclosure, a defendant
must pay a legal judgment, a tennis player loses the match. Even
in its negative sense, however, a default does not connote ill will
or bad purpose, but rather a passive kind of failing: to default is
to be remiss, negligent, forgetful, or simply incapable of meeting
a requirement or challenge.

A default can be entirely neutral, as well. In this sense, a de-
fault is simply an automatic selection: what will be chosen in the
absence of some action to prevent it. Mechanical devices like
thermostats and appliances often have default settings to which
they turn automatically if the user does not change them manu-
ally. Likewise, some defaults are viewed as unobjectionable in the
legal world: default rules or contract terms, for example, are
legal fallback settings that apply in the absence of a choice oth-
erwise.
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Defaults can carry positive connotations as well. Default rules
and contract terms may be designated as such because long use of
those standards has persuaded legal decision makers that they are
the most fair or efficient among several alternatives. Default set-
tings on appliances may be the ones that address the needs of
most users or correspond with the optimal or safest modes of op-
eration.

Those of us who use computers will recognize the full range of
these meanings in the adoption of default settings on our com-
puters. Our computers, and the software programs we use with
them, have numerous default settings—far more than all but the
most technologically savvy among us realize. Many of us accept
almost all these settings, some because we have no preference oth-
erwise, and some because we don’t realize we have a choice. In
this situation, our failure to take action literally may be the result
of our neglect or failure, but acceptance of the default seems for
the most part to be neutral or unobjectionable. In some cases, the
choice made by default may even seem desirable, to the extent
that the default setting is viewed as the expected, the best, or the
most popular setting.

In many ways, it seems right that to choose a setting by default
(or, more precisely, to not choose a different setting) should be
viewed as positive. It is often simply more efficient and pleasant to
adopt the standard setting than to spend undue amounts of time
and thought trying to identify the best among several alternatives.
Having too many choices can paralyze people, make it harder for
them to decide among alternatives, raise their expectations unre-
alistically high, and leave them less satisfied with the decisions
they do make.2 Especially for the technologically challenged com-
puter user, it may be not just easier but also safer to go with the
default settings—and indeed, some software installation pro-
grams recommend that less experienced or sophisticated users
leave well enough alone and opt for the vendor’s preselected fea-
tures. I, for one, am happy to comply. Further, and perhaps most
obviously, the greater the number of people who use the default
settings, the more compatible and consistent their work products
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will be, and the more efficiently and seamlessly the various parts
of a team effort can be integrated into a whole.

But there are downsides to choices made by default, as well.
First, the way in which defaults are established may not be ideal.
Software engineers or web designers might strive to select defaults
that are logical, promote ease of use, or reflect their sense of what
most users would prefer. In some cases, however, the selection
may be arbitrary or idiosyncratic, based more on the designer’s
personal, possibly quirky preferences than on her sense of what
would work best for or appeal to most users. Even if the designer
hopes to make a selection that is optimal for users, she may base
that judgment on no more than her intuitive sense, discussions
with her colleagues, or the responses of a small test or focus
group, rather than a more scientific or broad-ranging analysis. All
these methods can be influenced by the preferences, backgrounds,
and biases of those individuals, which may not match those of
most, or even typical, users. In the legal world, similarly, default
rules might be biased in favor of the interests or preferences of
those who have developed them—usually those who already hold
the most power in the legal system and society.3

The designation of a default might even be manipulative and
harmful, as arguably is the case with web browsers that are deliv-
ered with a default setting to allow “cookies”—small text files
that store information on a computer’s hard drive—to be written
and read without the user’s awareness or consent. Private data-
mining companies take advantage of this default setting to collect
and analyze a vast array of personal information on Internet
users, because they can use the cookies that are stored on a hard
drive to track the user’s movements on the Internet. Through this
surveillance, such companies can create detailed profiles of hun-
dreds of millions of Internet users—a dream for marketing com-
panies and other businesses that want to enhance their sales by
learning more about consumers, but a nightmare to privacy ad-
vocates and those whose interests they represent.4

Furthermore, decisions made by default can themselves simply
reflect bad decision making—or no decision making at all. People
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sometimes don’t realize that a particular default feature has been
set and would not want it if they did. Because cookies can be
placed invisibly and most people are unaware that their browsers
have been set to allow this process, millions of Internet users un-
wittingly permit companies to collect personal, potentially sensi-
tive information on them that they might prefer not to share.

The appeal of the default can be magnified or distorted by the
user’s desire to avoid dealing with information to which she really
should be attending. First, because the user must expend effort to
choose something other than the default setting, to make another
choice entails costs that have to be overcome. The more compli-
cated or less familiar the situation, the more people tend to fall
back with relief on the default, as a way of dodging a difficult de-
cision or task. Although software and website designers striving
for ease of use are exhorted to heed the command, “Don’t make
me think!”5 the choice that requires the least thought is not al-
ways the best, and complicated situations might be the least ap-
propriate ones in which to make a decision by default. Default
cookie settings again provide an illustration. While these settings
are, as described above, likely not desirable for many users, most
will not bother to change them, either because they do not realize
they should or because it is too difficult or confusing to do so.6

A user who tries to change from the default setting might even
be discouraged from doing so by a chain of complications that
change can set off. One writer has recounted, for example, the
roadblocks he encountered when he tried to increase the privacy
setting of his new web browser from the default setting of
Medium to the next one up, Medium High: when he attempted to
log onto the Internet after changing the privacy setting, he re-
ceived a message warning him that the setting he had chosen
might interfere with the functioning of some features of the
browser and “recommend[ing] that [his] privacy setting be con-
figured to the default.”7

Whether it is a good or bad choice, the default setting tends to
become entrenched as the standard setting, thereby perpetuating
and magnifying its influence.8 That is, the default can attain dom-
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inance through the accumulation of users and the passage of time.
A simple but recognizable example of the power of the default to
set the standard is the rise of the Times New Roman font. This
font style has become de rigueur for a wide range of documents,
both real and virtual, but this was not always the case. For many
years, the Courier font was standard, especially for legal and
other official papers. Courier itself came into prominence because
it was used in the “golf ball” typing head technology for IBM’s
electric typewriters. Over the years, however, as computers have
overtaken typewriters as our primary means of producing docu-
ments, Times New Roman has supplanted Courier. The changing
of the standard has been due in no small part to the fact that
Times New Roman is the default font for widely used word pro-
cessing programs such as Microsoft Word and Corel WordPerfect.
The supremacy of Times New Roman was confirmed when, in
February 2004, the State Department declared that Courier was
“obsolete” and henceforth banned for use in most official docu-
ments. Instead, all official correspondence was from then on to be
set in the “crisper, cleaner, more modern” Times New Roman.9

Discrimination by Default, Discrimination as Default

Modern-day discrimination resembles decision making by default
to a remarkable degree and in all its senses: the neglect or failure
that is implied in the traditional use of the word, as well as the au-
tomaticity, passivity, and potential suboptimality of “selecting” a
computer setting by default. And, as often happens when most of
us accept the default setting on a computer, discrimination by de-
fault creates a situation in which that discrimination becomes the
default: the expected, the accepted, the standard. Once it becomes
the standard, we take it for granted and fail to recognize the ex-
tent to which it influences how we operate in the world.

First, like a default in the traditional sense, we often discrimi-
nate through failure or neglect, reaching a bad result not through
ill will or evil purpose, but because we are unaware of our failing
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or are incapable of doing differently. Social psychologists have
shown, for example, that most people are afflicted with uncon-
scious cognitive and motivational biases that lead us reflexively to
categorize, perceive, interpret the behavior of, remember, and in-
teract with people of different groups differently. These uncon-
scious biases, in turn, can lead us to treat people differently based
on race and other irrelevant characteristics without intending to
or even being aware that we are doing so.

In his recent (2005) bestseller, Blink, Malcolm Gladwell re-
counts the devastating consequences that unconscious bias
wreaked during the fateful “seven seconds in the Bronx” that re-
sulted in the death of Amadou Diallo.10 The story of Diallo’s
death is well known: late on the night of February 3, 1999, four
plainclothes police officers cruising Wheeler Avenue in the Bronx
spotted a young Black man standing in a doorway, acting in a way
that, to them, appeared suspicious. Diallo stood on the stoop,
peeking in and out, scanning the block. The officer who was dri-
ving backed up the car so that it stopped right in front of Diallo’s
building. Diallo stayed in place, another behavior the officers
found odd because it seemed so brazen. Two officers got out of the
car, and one held up his badge and asked, “Can we have a word?”
Diallo said nothing, paused, and then ran into the vestibule. The
two officers ran after him. Diallo grabbed the knob of the inner
door with his left hand, at the same time turning his body side-
ways and “digging” into his pocket with his right hand. One offi-
cer yelled at him to “Show me your hands!” while the other
shouted: “Get your hands out of your pockets! Don’t make me
fucking kill you!” Diallo continued to dig in his pocket, growing
“more and more agitated.” He then turned, looked at the officers,
and pulled a black object from his pocket. One officer shouted,
“Gun! He’s got a gun!” and then chaos erupted. The story’s end-
ing is all too familiar. The two officers began shooting their semi-
automatic weapons at Diallo as their colleagues ran toward the
building firing their weapons. Within seconds, forty-one shots had
been fired, nineteen had struck Diallo, and he lay dead—holding
in his outstretched hand not a gun, but his wallet.11
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The officers—themselves “raw[,] new to the Bronx and new to
the Street Crime Unit and new to the unimaginable stresses of
chasing what they think is an armed man down a darkened hall-
way”12—made a number of mistakes that night. The first was see-
ing Diallo’s initial posture—standing in the doorway, getting
some air—as suspicious. The second was seeing his reaction to
their movements—staying in place, watching them as they backed
up the car and stopped it in front of him—as brazen, when he was
probably just curious. The final, fatal mistake was in reading Di-
allo’s next steps—turning toward the door, digging into his pocket
as they approached him—as dangerous.13 Diallo was not danger-
ous, he was terrified. As an immigrant, he most likely reached for
his wallet so he could show the officers his identification papers.

Gladwell points out that neither of the two popular explana-
tions provides a satisfying account of the Diallo case. This was not
“an open-and-shut case of racism,” for no evidence suggests that
the officers involved were “bad people, or racists, or out to get Di-
allo.” Nor was it “just a horrible accident, an inevitable by-prod-
uct of the fact that police officers sometimes have to make life-or-
death decisions in conditions of uncertainty,” as the jury in the of-
ficers’ criminal case concluded. Instead, Gladwell proposes, the
Diallo case “falls into a kind of gray area, the middle ground be-
tween deliberate and accidental,” in which “[t]he officers made a
series of critical misjudgments, beginning with the assumption
that a man getting a breath of fresh air outside his own home was
a potential criminal.”14

The gray area that Gladwell describes is the space into which
unconscious biases and reflexive judgments fall. Diallo’s race
played a crucial part in determining how the officers interpreted
his actions, but not because the officers intentionally sought to
target, shoot, and kill a Black man. They believed Diallo was sus-
picious, believed he was pulling a gun, believed their lives were in
danger, all because his Black skin primed them to see those things
when they looked at him.15 The officers, in other words, indeed
discriminated against Diallo, but they discriminated more by de-
fault than by design.
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Even when the results are not so heartbreakingly apparent, un-
conscious bias can have substantial, material consequences be-
cause it permeates our behavior in a wide range of ordinary situ-
ations. Whether a defendant is found guilty or goes free, whether
a driver is pulled over or allowed to travel unimpeded, whether a
candidate gets a job or is rejected, and even how much a consumer
pays for a good, all might depend on that person’s race, ethnicity,
gender, or other irrelevant characteristics, because all might be in-
fluenced by the kinds of unconscious bias that caused those offi-
cers to see a gun where Diallo held his wallet.

We may not notice the disparities that result from these biases
because we may take the outcomes, and the practices that produce
them, for granted. Our social environment supports discrimina-
tion by default because, in many ways, it has set discrimination as
the default. Our individual biases dovetail with a set of social
practices, patterns, and norms that produce and reproduce unin-
tentional discrimination and have become so familiar that they
define our sense of what is “normal,” and, in turn, what is “real”
and even “natural.”16 For example, when the people who are in
power—politicians, judges, business and civic leaders—appoint
others to prominent committees and positions, we expect them to
select among individuals they already know, through their
churches, clubs, board memberships, and other such circles, and
they generally do. As a result, more affluent White men than
women, racial minorities, or poor people tend to end up in pow-
erful positions. This outcome does not surprise us and, at least
until some recent episodes of consciousness-raising, has not
tended to draw much attention. We expect and accept these out-
comes—largely because we do not recognize them as discrimina-
tory, but instead as simply the way things are: standard operating
conditions.

Discrimination then becomes part of the very structure of our
society, as the default we have come to accept first achieves dom-
inance and then perpetuates that dominance through the self-re-
inforcing advantages of its status. Again, computer technology
provides the analogy. Legal scholars borrowing from antitrust
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theory have shown that Whiteness, in particular, has become a
durable monopoly through dynamics much like those that have
contributed to the market power of the Microsoft Windows op-
erating system. Despite arguably not being the best operating sys-
tem available, Windows dominates because:

(1) the more people there are who own Windows, the more attrac-

tive it is for others to own it; (2) the more Windows users there

are, the more likely it is that more software applications will be

offered by other firms that run on Windows; (3) the more firms

there are that use Windows, the more useful it becomes to learn

Windows skills; (4) the more people there are in the world using

Windows, the more useful it is to operate a system with disks,

protocols, and file formats that are compatible with Windows;

and (5) the more Windows applications, Windows-trained per-

sonnel, and Windows-compatible systems there are in the world,

the more inexorable the conclusion that one must own a com-

puter system that runs on Windows, even if you think it is an im-

possibly buggy and sluggish system. Network economics makes

Windows an indispensable product.17

As this elaboration of Windows’s rise suggests, once a product be-
comes the de facto standard, that “small initial advantage can
translate into enduring market dominance” if the market is char-
acterized by “positive feedback loops” that reflect, reinforce, and
lock in that dominance.18 Likewise, when discrimination against
nondominant groups becomes a default practice, the dominant
group—Whites, to take the most analyzed example—becomes the
de facto, accepted, and taken for granted standard.

Whiteness has become the default race in our society: “People
are presumed to be White unless otherwise stated. Thus the ‘stan-
dard’ judge, teacher, student, or customer—the standard person—
is imagined to be White.”19 Like Windows, Whites enjoy a mar-
ket and social environment characterized by networks that in-
crease the initial advantage of being the accepted standard. That
initial advantage may have been won through “deliberately anti-
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competitive conduct”20—racism, in plainer terms—including this
country’s history of slavery, segregation, and other overt discrim-
ination, but the positive feedback loops that the dominant group
enjoys provide an environment in which maintaining its domi-
nance no longer depends on deliberate manipulations. Instead, the
group’s dominance perpetuates itself “naturally,” through seem-
ingly neutral preferences for language, culture, stereotypes, and
credentials that are associated with the standard and exclude
those who are, or are perceived to be, incompatible.

Consider the case of White dominance in the legal profession.
Whiteness became the de facto standard in the profession through
the intentional exclusion of non-Whites: the profession kept non-
Whites out of legal education, and hence out of the profession,
through “formal Jim Crow segregation laws and informal exclu-
sionary policies,” by moving legal education to the university set-
ting and “from a skills-oriented program to science- and theory-
based instruction” accessible only to White elites, and by elimi-
nating “night, part-time, and private programs that catered to
people of color and immigrants.”21

The profession has maintained and reinforced White domi-
nance by locking in that culturally specific standard, creating sig-
nificant barriers to entry for people of color. Today, the single most
important qualification for admission to law school, and hence for
entry into the profession, is the Law School Admission Test, or
LSAT. The LSAT arguably is not the best predictor of which stu-
dents will be the best or most competent lawyers. The test assesses
verbal and reasoning skills and rewards “rote performance, guess-
ing, gamesmanship, and the ability to sort artificial alternatives
quickly under timed conditions,”22 but it does not measure a num-
ber of other abilities and qualities that a good lawyer should pos-
sess, such as “empathy, communication skills, common sense, rea-
soning by analogy, synthetic reasoning, . . . the ability to make
order out of situations that are ambiguous, complex, and uncer-
tain,” or understanding of human motivation and psychology.23

Nor do LSAT scores correlate with success as a lawyer: while they
might (at least in combination with a student’s undergraduate
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grade point average) be a good predictor of law school grades,24

they do not appear to bear a significant relationship to achieve-
ment after law school graduation, whether measured by income,
career satisfaction, or service to the profession and community.25

In fact, LSAT scores correlate negatively with important qualities
and behaviors to which lawyers are taught to aspire: “community
activism, social empathy, a desire to help others in trouble, and
wanting to make a contribution to knowledge.”26

On the other hand, the test clearly does favor Whites and stu-
dents from higher social classes and economic brackets, who tend
as a group to score disproportionately higher on the LSAT than
non-Whites and students of lower socioeconomic status.27 The
test is racially and culturally biased in part because LSAT scores
reflect and lock in the relative advantages enjoyed by affluent
Whites and the disadvantages suffered by poor non-Whites, such
as inequalities in school funding, access to test preparation
courses, and test-taking “savviness.”28 But the test itself is also at
fault because it asks many questions that assume knowledge of
topics that are familiar to middle- or upper-class Whites but not
to poor or minority students.29 As we will see, even the test-tak-
ing situation itself can introduce racial or cultural bias if it induces
“stereotype threat”—a phenomenon that causes members of
groups that are subject to negative stereotypes about their intel-
lectual ability to perform more poorly on standardized tests when
they are reminded of those stereotypes.30

Not surprisingly, when law school admissions committees base
admissions decisions on LSAT scores, they exclude non-White ap-
plicants disproportionately, and law school classes continue to be
disproportionately White.31 The de facto White standard becomes
further entrenched through the significant network benefits to
which it connects. Because national rankings of law schools rely
heavily on LSAT scores, admitting students with higher scores is
a way for a law school to “signal the ‘quality’ of its program to a
wide range of legal professionals—prospective employers and
their clients, alumni, the legal community of practitioners at large,
and other law schools.”32 Using the standard also makes it easier
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for law schools to signal “quality” to prospective students and to
reach consensus among internal decision makers on admissions
decisions. All these benefits have a mutually reinforcing effect:
higher rankings attract higher “quality” students, greater em-
ployment opportunities and salaries for those students, and in-
creased alumni giving to the school—all of which feed back on
one another and “reinforce the success of the law school that
chooses to admit on-standard applicants.”33

At the same time, moreover, the de facto standard creates bar-
riers to entry for those who do not conform to it, both by giving
White students who do an advantage over students of color and
by creating high “switching costs” for law schools that might con-
sider changing to a different admissions standard. Among those
switching costs are the competitive disadvantages that would ac-
company the change, such as a slide in the national rankings and
in the regard of the relevant professional community.34 As a re-
sult—and as I know firsthand as a member of a law school faculty
that has wrestled with this question—even those decision makers
who fully appreciate the effect of the default standard on people
of color and decry its impact on our efforts to diversify our stu-
dent bodies and improve the overall quality of the legal profession
are hard-pressed to change to a different standard.

Once the dominant standard has been set, the discrimination
and inequality it engenders can persist without any explicit or
conscious effort to maintain it. However, “specific intent and de-
termination [are] required to dislodge it.”35

Situational Racism, Self-Fulfilling Stereotypes, 
and Failures of Imagination

As part of the struggle to dislodge the discriminatory standard,
this book will illuminate three specific ways in which discrimina-
tion occurs by default and becomes the default. The following
chapters highlight the capacity of our expectations to both pro-
mote and obscure discrimination, thereby reinforcing the expec-
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tation and acceptance of disparate treatment and outcomes. Col-
lectively, these chapters argue that individual adjudication under
the intentional model of discrimination—in which a defendant
consciously intended to discriminate against another person
based on race or other prohibited reason—is inadequate to re-
dress the largest share of modern discrimination. Individual adju-
dication is inadequate because the situations in which discrimina-
tion is easy to see are not the ones in which it is most likely to be
found, and because the discriminatory default has become stan-
dard, making it hard for us to imagine the alternative. Once we
recognize these default dynamics, however, we can begin to de-
velop ways to reduce their influence on legal determinations and
fashion social, institutional, and structural approaches to disrupt
them.

Social psychological research teaches three important lessons.
First, discrimination is often more situation- and less character-
driven than we tend to appreciate. More specifically, some situa-
tions can promote discrimination even while (and perhaps by) al-
lowing that discrimination to escape notice, leading both the actor
and observers to miss seeing it in precisely those situations in
which it is most likely to occur. Second, group-based biases can
channel our behavior to create the kinds of situations that pro-
mote and obscure discrimination. Third, biases in our reactions to
events can lead us both to overlook discriminatory outcomes and
to develop biased explanations for why bad things happen to dif-
ferent people. These explanations can, in turn, reinforce group-
based biases by leading us to interpret discriminatory outcomes as
appropriate or justified.

These processes and biases are subtle and operate largely by de-
fault. They are all variations on common, exceedingly normal,
human failings. As we shall see, the same susceptibility to situa-
tional cues that causes us to overeat can lead us to treat a person
of color more harshly than a White person; the same self-fulfilling
process that causes us to “choke” when we feel vulnerable to fail-
ure can lead us to interact with a woman in a way that elicits gen-
der-stereotyped responses from her; and the same preference for
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the familiar that causes us to sympathize more with a down-on-
his-luck neighbor than with starving Biafrans can lead us to view
discriminatory outcomes as just and proper. The hostess we saw
at the beginning of the chapter who refused to seat Alex, the se-
nior partner who failed to appreciate Mary’s contributions, and
the professor who took a hard line with Li each may have suc-
cumbed to one or more of these ways of discriminating by default.

Situational racism. Social psychological research shows that
everyday situations can promote our defaulting to discrimination.
In particular, people are more likely to discriminate in situations
that are “normatively ambiguous”: in which, for example, clearly
negative behavior against a person of color can be justified or ra-
tionalized on some basis other than race. As a result, discrimina-
tion is most likely to occur in situations where it is least likely to
be detected.

Furthermore, the individual who discriminates in such a situa-
tion may well do so without intention or awareness, because the
situation can conceal the influence of racial bias from the perpe-
trator as well as the observer. As a result, the actor and observer—
and even the victim of discrimination—may not realize what has
happened and may view the actor’s conduct not as racially biased
but as entirely legitimate, and even desirable.

Self-fulfilling stereotypes. Social psychology also shows that situ-
ations are not purely “given.” We are not passive inhabitants of
our environment, but can actively, although often unwittingly,
produce the very situations that seem to justify, and thereby mask,
racially biased conduct. People can define situations in norma-
tively ambiguous terms when we act on racial and other group-
based stereotypes. Stereotypes can channel and constrain our be-
havior—how we approach and respond to one another—in a way
that produces objective “evidence” to confirm the stereotype. As
we shall see, moreover, the real power of racial stereotypes lies not
so much in their ability to channel situations in this way, but in
their ability to do so while concealing the role that they played.
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Failures of imagination. Once the default is set, it becomes the
standard, and events that are consistent with the standard seem
right and appropriate. The third line of research, on counterfactual
thinking and norm theory, shows that our reactions to and assess-
ments of discrimination—which may include the failure to per-
ceive discrimination—hinge on the way in which we reconstruct an
event after it occurs. Our preference for what is normal predisposes
us to sympathize more with those who typically suffer less and in-
ures us to the pain of those whose suffering we expect. Accordingly,
we are prone to overlook or underreact to discriminatory out-
comes. In addition to accounting for our biased affective reactions
to negative events, norm theory reveals our tendency to develop bi-
ased explanations for why bad things happen to people, which may
result in undue tolerance of discriminatory practices. We also tend
to blame victims of discrimination for the negative treatment they
receive, especially if the victim acted in a way that challenges es-
tablished practices or accepted stereotypes. Thus, our subsequent
assessments of discriminatory outcomes may reinforce the percep-
tion that discriminatory outcomes are appropriate and justified.

We need to understand and disrupt these default mechanisms, be-
cause—like the network effects that lock in a monopoly gained
through deliberate anticompetitive conduct—they work together
with and support more explicit and intentional forms of discrim-
ination. In combination, all these forces promote and obscure dis-
criminatory outcomes by reinforcing the expectation of discrimi-
nation and maintenance of the status quo.

Consistent with my thesis, this book uses a broad definition of
discrimination. It discusses a wide range of conduct and practices
that are not typically treated together and that might or might not
meet traditional legal standards for, or fit within popular, lay con-
ceptions of, discrimination. These various forms of discrimination
reflect the various meanings of “default” and range from obvious
or prototypical examples of discrimination (such as hate crimes or
sexual harassment), through the recognizable but arguably not il-
legitimate (such as racial profiling in law enforcement), to prac-
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tices that we more controversially refer to as discrimination (such
as the use of race or ethnicity as a diagnostic factor in medicine).
Together, these varieties of discrimination support a social, cul-
tural, and legal environment in which discrimination can easily
occur by default, because discrimination often is the default.

Discrimination without Fault?

Legal prohibitions, our most obvious way of holding individuals
and institutions accountable for discrimination, are not equipped
to deal with these processes, because the law is not well suited to
identify or correct problems that are produced by default. We do
not generally impose liability for unintended, passive wrongs, or
for wrongs that the defendant was not on notice he might be com-
mitting—even a default judgment cannot be entered unless the de-
fendant had proper notice of the claim against him. Furthermore,
the law generally does not find fault with, and often protects and
approves of, someone who follows standard practices.

These general tendencies are especially pronounced in the legal
standards governing claims of discrimination. Despite the wealth
of antidiscrimination laws that would seem to prohibit racial and
other group-based discrimination in a wide range of settings,
much discriminatory decision making escapes legal sanction.
Legal redress fails in part because of what one legal scholar has
called a “fundamental ‘lack of fit’ between the jurisprudential
construction of discrimination and the actual phenomenon it pur-
ports to represent.”36

Scholars have been particularly critical of the prevailing model
of intentional discrimination.37 This model applies to almost all
claims of racial or other group-based discrimination and requires
the plaintiff to prove that the defendant consciously intended to
discriminate against him or her “because of” race or some other
prohibited reason. For example, the U.S. Supreme Court’s equal
protection doctrine requires the plaintiff to establish that the de-
fendant had a “discriminatory purpose.”38 The Court has elabo-
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rated that this requirement is not satisfied by showing that the ac-
tion complained of was taken “in spite of” its discriminatory ef-
fect; the plaintiff must prove that it was taken “because of” that
effect. This requirement imposes a substantial burden on plain-
tiffs, for it is often exceedingly difficult to establish a defendant’s
purpose or motive.39 Making the burden even heavier is the way
in which courts have conceived of discriminatory “purpose”: not
only must the actor intend to treat the plaintiff differently because
of his or her social group status, but that intent to discriminate
must also incorporate animus or bad faith.40 The dominant view
is that “real” discrimination is perpetrated only by individuals
who are motivated by hostility and seek to do harm to disfavored
groups. That is, not only must the actor intentionally engage in
conduct that is racially discriminatory, but he or she also must
“be” a racist. This view divides the world into two types of deci-
sion makers: those who are motivated by racial animus and do
discriminate, and those who are not motivated by animus and by
definition do not discriminate.41

A sampling of legal discourse in different settings reveals this
dichotomous thinking at work. With respect to racial profiling in
law enforcement, the idea that police officers conducting stops,
searches, and seizures can be neatly categorized as either racist
transgressors or nonracist innocents underlies Supreme Court de-
cisions that foreclose the Fourth Amendment, with its focus on
whether the officer had probable cause or reasonable suspicion of
criminal activity, as a source of legal remedy for racial profiling.
The Court instead relegates claims of racial discrimination to the
equal protection clause and its discriminatory purpose doctrine.42

The Court’s treatment of race in its famous cases of Terry v.
Ohio43 and Whren v. United States,44 “divides the world of police
officers into ‘good cops’ ([those] who can be trusted) and ‘rogue
cops’ (the ones who might be expected to abuse whatever powers
have been delegated to them),”45 the latter being those who, for
example, engage in the “‘wholesale harassment’ of minority
groups.”46 Further, by erecting a doctrinal barrier between claims
of racial discrimination and claims that a police officer lacked
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probable cause or reasonable suspicion for making a stop—
thereby “removing race from Fourth Amendment analysis”—the
Court’s decisions have created a world in which we can distin-
guish not only between “good cops” and “rogue cops,” but also
between situations “in which there clearly is and those in which
there clearly is not ‘probable cause.’”47 The Court has created “a
reality in which it is possible to separate a police officer’s racial
bias from his or her observations and account of alleged crimi-
nality,” thereby making it possible to see the officer’s actions “as
resting upon neutral facts untainted by racial bias.”48

Similarly, disparate treatment doctrine in employment discrim-
ination law under Title VII incorporates a “rhetoric of invidious-
ness” that is constructed on a set of assumptions about and inter-
pretations of the actor’s decision-making process that understand
that process in stark, oversimplified terms.49 As in equal protec-
tion doctrine, the law under Title VII requires that the plaintiff
prove that she received differential treatment and that it resulted
from purposeful or intentional discrimination. Further, and,
“[p]articularly in the context of race and national origin, discrim-
ination is represented as resulting from the decisionmaker’s dis-
criminatory animus towards members of the plaintiff’s racial or
ethnic group”—specifically, the desire to exclude members of cer-
tain groups from the workforce.50 Thus, in order to discriminate
unlawfully, the decision maker must be motivated by ill inten-
tions: “there is no discrimination without an invidiously moti-
vated actor. Every successful disparate treatment story needs a vil-
lain.”51 The assumption that the actor who discriminates was
“invidiously motivated” leads to the converse assumption that
employers who do not harbor such evil intent “will act objectively
and judge rationally.”52 (This view leads to the further assump-
tion that a decision maker who denies discriminating but has
made a “suboptimal” decision must be lying about her reasons for
making that decision.)53 These two tracks of thinking are viewed
as mutually exclusive and the employer as completely aware of
her reasons for acting, so that her “true” reason for the employ-
ment decision can be categorized as either invidious and discrim-
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inatory or noninvidious and nondiscriminatory. The law requires
that a choice be made between these two characterizations and
recognizes no more complicated explanations.

This dichotomous, all-or-nothing model allows a large share of
contemporary discrimination to escape legal sanction, or even no-
tice. Decisions and conduct that are otherwise motivated will, of
course, not be recognized as discriminatory. Perhaps not inciden-
tally, individuals who are driven by bad intentions will find it eas-
ier to disguise that fact, for, as we shall see, the conventional view
readily accepts defendants’ proffered nondiscriminatory justifica-
tions for differential treatment, even when those justifications rest
on thinly disguised stereotypes. Further, because of the default
manner in which discrimination can so easily occur, many biased
decisions may very well be unintended. Finally, the intent require-
ment does not capture disparate treatment that results from com-
pliance with biased institutional norms and practices, thereby ob-
scuring and protecting those patterns of discrimination that have
become well established through repetition and tradition.

Traditional legal standards reflect and reinforce social defini-
tions of discrimination—what might be called “folk theories” of
discrimination54—as being conscious, deliberate, and based in a
moral failing. The dominant legal model reflects and reinforces
misconceptions about how discrimination usually occurs and, in
doing so, stands in the way of meaningful social change. Further-
more, and as we shall see, many of the flaws in the legal model are
the same flaws in thinking that contribute to discrimination itself.
That is, the lens we use to detect discrimination distorts our as-
sessments of racially disparate outcomes in much the same way
that the lens through which we view the world distorts our per-
ceptions of people and situations and leads us to discriminate. To-
gether, these legal and social conceptions contribute to the insti-
tutionalization and entrenchment of discriminatory patterns by
constructing discrimination in ways that make it hard to see, that
dress it up as being acceptable or even desirable, or that resign us
to living with a regrettable, but seemingly inevitable, state of af-
fairs.
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The direct consequence of the law’s failure to appreciate the
interacting influences of unconscious bias, institutional norms,
and the default processes presented here is the inability of indi-
viduals to secure legal redress for their injuries when they have
suffered losses as a result of discrimination that does not fit the
traditional mold. A less obvious but no less serious consequence
of the conventional model is that it stands in the way of mean-
ingful social change and itself becomes a link in a feedback loop
that perpetuates an artificial conception of bias. Traditional legal
standards, in other words, are themselves part of the problem, to
the extent that they direct attention to the search for invidiously
motivated individual decision makers and away from the need
and potential for institutional change—altering the “situation”—
as a means of disrupting the noninvidious, “normal,” but no less
problematic routes by which we perpetrate and perpetuate dis-
crimination.

Moreover, when we limit our focus and our condemnation to
discrimination that can be characterized as deviant and invidi-
ously motivated, we overlook discrimination that was influenced
by the social environment or, even worse, justify that discrimina-
tion on “moral” grounds. As Charles Lawrence has explained:
“[I]f there is no discrimination, there is no need for a remedy; if
blacks are being treated fairly yet remain at the bottom of the so-
cioeconomic ladder, only their own inferiority can explain their
subordinate position.”55 In other words, the traditional, “perpe-
trator”-focused perspective itself perpetuates discrimination, for
it institutionalizes the notion that much of the differential treat-
ment of people of color is appropriate and even just.

We also may adopt the fatalistic view that much discrimination
is “natural” and therefore not to be regulated, but instead to be
expected and accepted. To some extent, this view incorporates an
accurate description of how discrimination occurs. However, re-
search shows that while all these processes can be characterized as
“normal,” they are hardly inevitable. They can be disrupted if we
recognize them and have the desire and will to think and act dif-
ferently. We can override the default.
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Situational Racism

We think we can tell a lot about a person from her be-
havior, but in fact we make some of our biggest mistakes when
we use people’s actions as a basis for drawing conclusions about
their character. Unfortunately for our attempts to address the age-
old problem of discrimination, this mistake lies at the heart of
both legal and social understandings of the way discrimination
operates.

Traditional legal standards for discrimination reflect the influ-
ence of lay psychology on the way the law understands human be-
havior and assesses responsibility. The intentional model of dis-
crimination is based on the common assumption that only a cer-
tain kind of person would discriminate. Because we believe that
an individual’s behavior is largely determined by his character, in-
cluding his attitudes and beliefs, we do not just equate discrimi-
nation with an intent to discriminate but also assume that some-
one who discriminates has a “taste for discrimination”: a prefer-
ence that exists inside him, is stable, and directs his actions
“consistently over time and across different situations.”1 As a re-
sult, we tend to believe that only someone who “is” prejudiced or
racist would discriminate on an illegitimate basis, and to expect
that someone who discriminated in one set of circumstances
would do so in another—or, conversely, that someone who did
not discriminate in one situation would not do so in another.2

This focus on character-based, internal explanations leads us to
equate, and even to conflate, discrimination with bad character.
Conversely, when we attribute disparate treatment to external or
situational factors, we tend—as with other negative outcomes

2

25



that we attribute to the situation—to view it as justified or under-
standable. Indeed, we may not even label it “discrimination” at
all, but characterize it simply as a rational reaction to a particular
set of objective facts. Thus, for example, a criminal who targets
Asian immigrants for violence because of his hostility toward for-
eigners is considered to have committed a discriminatory “hate”
crime, but one who targets Asian immigrant shopkeepers for rob-
bery because he views them as easy targets or as unlikely to report
the crime is viewed not as discriminating but as behaving as a ra-
tional robber naturally would.3 A police officer who acts on a
“hunch” in interpreting a Black motorist’s behavior as suspi-
cious—when the hunch is based on no more than a stereotype
equating Blackness with criminality—is not engaging in discrimi-
nation but in “good police practice.”4

Furthermore, the tendency to draw sharp distinctions between
character- and situation-based explanations for others’ behavior
also introduces circularity into assessments of the acceptability of
that behavior. People’s expectations of how others typically be-
have in certain situations tend to skew their explanations for and
judgments of others’ behavior. Behavior that is unexpected or
considered extreme tends to be attributed to the actor’s character
and is judged to be inappropriate or unjustified, while behavior
that is expected or viewed as typical tends to be attributed to the
situation and is judged as appropriate or justified.5 The former
bias may explain why people generally do condemn extreme acts
of discrimination such as hate crimes, which they tend to attribute
to the perpetrators’ deviant character but not to situational influ-
ences. The converse tendency, in contrast, may explain why more
mundane forms of discrimination are seen as acceptable. People
may overlook the biased beliefs or attitudes that contribute to
more ordinary kinds of discrimination such as racial profiling in
law enforcement and instead see the practice as a response to the
situation and therefore not discriminatory.

But the most basic error people make in assessing human be-
havior lies in drawing this distinction. We tend to see someone
else’s conduct as being mostly or even exclusively determined by
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character (the kind of person she is) while overlooking the situa-
tion in which the person is acting. This fundamental attribution
error or correspondence bias is “[p]erhaps the most commonly
documented bias in social perception” in Western cultures,6 and
causes us to draw erroneous inferences about people’s character-
istics and qualities from their behavior and to have unrealistic ex-
pectations for their behavior.7 It leads us both to overemphasize
the importance of character in determining another person’s be-
havior and to expect people to behave consistently in different sit-
uations.

Internally focused, disposition-based inferences often are not
warranted, especially when a person’s behavior is consistent with
incentives, constraints, pressures, or expectations introduced by
the situation. For example, a teacher may be stern and busi-
nesslike in the classroom because he needs to cover assigned
course material within the allotted time, rather than because of a
generally no-nonsense personality. Nor do people always behave
consistently across contexts, for different situations present dif-
ferent opportunities and limitations. The same teacher who is
stern in the classroom may be kind and solicitous during office
hours, when he is free of time pressure.

Moreover, if we tend generally to overlook situational influ-
ences on human behavior, we are especially prone to underappre-
ciate the existence and effect of precisely the kinds of factors that
most strongly influence discrimination. Social constraints such as
roles, expectations, norms, and stereotypes can be powerful influ-
ences on a person’s behavior and may be no less a feature of the
situation than physical or temporal constraints, such as bad light-
ing or time pressures. But because they exist in the actor’s brain
and affect the actor’s interpretation of the situation, these forces
are often invisible to the observer.8

An individual’s decision to treat people of different races dif-
ferently does not necessarily reflect a basically racist personality,
and an individual who discriminates on the basis of race in one
setting may not do so in another. Whether a person discriminates
may—and as we shall see, often does—depend on the situation.
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“The Power of the Situation”: 
Channel Factors, Helping and Harming

We often respond more readily to circumstances, and less to in-
ternal guides such as attitudes or beliefs, than might be expected.
Moreover, seemingly trivial or subtle differences in the situation
can produce substantial differences in behavior. How much we
eat can be influenced more strongly by external factors such as
how food is packaged, presented, or priced than by internal fac-
tors such as hunger or lack of will power.9 Whether or not we
get a flu shot as recommended each winter may depend more on
the location and hours of the vaccination clinic than on our
awareness of the benefits of receiving the inoculation, and our
decision to donate to a particular charity may depend more on
whether we receive a direct, personal request than on our agree-
ment with the organization’s cause.10 Social psychologists call
these small but mighty influences “channel factors” because of
the critical role they play in directing behavior. First, a channel
factor affects how an individual defines a situation—what kind
of situation it is, what interests are at stake, and so forth; then,
it “channels” his or her behavior by indicating the appropriate
conduct for that situation, essentially opening or closing path-
ways for action.11

Even how we treat other people can be influenced more
strongly by the situation than by our own dispositions. In a col-
lection of now classic experimental studies, social psychologists
discovered that what seem to be insignificant features of a situa-
tion can influence people to refrain from helping and even to ac-
tively mistreat others. Indeed, sometimes very mild constraints
can lead people to engage in abusive conduct even when they do
not wish to cause the other person harm and are distressed by the
knowledge that they are doing so.

A variety of situational factors can inhibit or promote helping
behavior. In a famous study inspired by the biblical parable of the
Good Samaritan, seminary students were much more likely to
help a stranger in distress if they were not in a hurry than if they
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were late for an appointment and therefore in a rush. (Sixty-three
percent of students in the former situation helped, while only ten
percent of students in the latter situation did.) While the presence
or absence of time pressure determined whether a seminarian
would stop and help, the students’ own religious beliefs exerted
no significant influence, nor did it matter much whether they had
specifically been reminded of the helping behavior of the Good
Samaritan just prior to encountering the hapless stranger. The stu-
dents who were in a hurry and did not stop were not just being
callous, however. In some cases those students moved on without
helping simply because they did not have or take time to observe
what was happening around them and therefore did not appreci-
ate the victim’s need for help. Some students actually stepped over
the victim in their rush to get to their destination. In other cases,
students in a hurry did not stop to help the victim because they felt
a sense of obligation to get to the appointment for which they
were running late and at which another person was depending on
the student to help him.12 (Conversely, it has been suggested that
the students who were not in a hurry because they were running
early for their appointments may have stopped in part because
they were looking for a way to fill the time.)13

Another classic set of studies on helping behavior took as its in-
spiration the infamous Kitty Genovese case, in which a woman
was stabbed repeatedly over a period of thirty minutes with at
least thirty-eight people within earshot, none of whom came to
her aid or even called the police. These studies also demonstrated
the importance of situational variables—this time, the presence or
absence of other bystanders. They showed that people were highly
likely to help a stranger who was in danger if no other bystanders
were available to help but were less and less likely to intervene as
the number of other bystanders increased. The presence of other
potential helpers is believed to channel unhelpful behavior in part
because it dilutes or diffuses each person’s sense of responsibility
to help. An individual bystander might reason, for example, that
someone else is likely to help or that others would be more com-
petent to help. In addition, the inaction of others constructs the
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situation as one in which the victim’s plight is not so serious and
intervention would be both unwarranted and inappropriate.14

Harming behavior, too, can be greatly influenced by the situa-
tion. A well-known and disturbing set of eighteen studies by psy-
chologist Stanley Milgram between 1960 and 1963 revealed the
ease with which individuals can be manipulated to hurt others.15

Milgram’s studies showed the literally shocking lengths to which
people of different ages and education levels and from different
walks of life would go to knowingly harm others when the social
context led them to feel that they had no choice but to do so—
even when it should have been clear to them that they did. At the
same time, however, the studies showed that the subjects’ actions
in inflicting harm were not consistent with their values, not ex-
pressions of aggression, nor even simply the consequence of their
having especially weak characters. Instead, their actions were a
product of the way the situation and their options for responding
to it were presented to and perceived by the subjects. Here again,
seemingly mild features of the situation played an important role
in both defining the situation and signaling to the actor the ap-
propriate course of conduct—or, to be more precise, in failing to
provide the actor with a way “out” of harming another.

The basic experiment was presented to subjects as a study of
the effect of punishment on memory and learning. Each subject
was assigned, apparently randomly, the role of “teacher,” in
which he was to conduct a paired-associate word learning task
that required responses of another volunteer, the “learner.” Unbe-
knownst to the teacher-subject, the learner was in cahoots with
the experimenters.

In a separate room from the teacher, the learner was strapped
into an “electric chair” that appeared to be connected to a shock
generator that the subject would control. The experimenter told
the subject to give the learner a shock each time the learner gave
a wrong answer and to increase the level of shock given with each
wrong answer. The thirty lever switches on the shock generator
had been marked with voltage designations (in increments of fif-
teen, from 15 to 450 volts) and with descriptive designations for

30 | Situational Racism



groups of four switches, going from left to right and from lower
to higher voltage levels: Slight Shock, Moderate Shock, Strong
Shock, Very Strong Shock, Intense Shock, Extreme Intensity
Shock, and Danger: Severe Shock. The two switches after that
were simply labeled “XXX.” Subjects were told that the shocks
“could be extremely painful” but would “cause no permanent tis-
sue damage.” The switches and electric apparatus were, of course,
all fake.

Milgram, other behavioral scientists, and lay people whom
Milgram surveyed before he conducted the studies all had pre-
dicted that almost no one, including themselves, would apply the
highest levels of shock. These respondents assumed that people
generally do not wish to hurt others and are motivated by “em-
pathy, compassion, and a sense of justice.”16 Further, they be-
lieved that individuals’ actions are driven by their personal values
and that they will not go against those values unless they are
threatened or physically forced to do so.

What Milgram found when he put these assumptions to the test
was startling. The learner, on cue, expressed discomfort at sev-
enty-five volts, then, as the shock levels rose, protested verbally
and increasingly vehemently, demanded to be released, eventually
screamed in agony and pounded the wall with each shock, and fi-
nally stopped responding to the memory test and fell silent, even
as he continued to “receive” shocks for failing to respond. Never-
theless, most subjects continued to raise the voltage to the highest
level, frequently to their own psychological discomfort and even
physical distress. Several subjects became so distraught that they
began shaking, sweating, and stuttering, and some developed un-
controllable cases of nervous laughter. While many subjects ex-
pressed no verbal resistance to continuing the experiment, a num-
ber did state their reluctance to continue, protested against con-
tinuing the experiment, or denounced the exercise as “stupid and
senseless.” Surprisingly, however, few subjects—even among
those who protested—actually terminated their participation.
Most continued to the end without the application of any force or
compulsion other than the experimenter’s calm instructions, re-
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peated as necessary, that they had no choice but to do so because
the experiment required them to go on. In fact, all subjects should
have known that they did have the choice whether or not to con-
tinue, for each knew that a failure to obey would result in no pun-
ishment—not even the loss of the fee the subject had been paid to
participate.

What explains these breathtaking results? Milgram sought to
answer that question by testing a series of small variations on the
basic experimental setup—altering, for example, the institutional
setting (changing it from the impressive environs of Yale Univer-
sity to the shabbier offices of a purportedly private research firm),
the physical proximity of the learner or the experimenter to the
subject, the number of teachers, the number of experimenters and
their instructions to the subject, the choices of shock level avail-
able to the subject-teacher, and the role of the recipient of the
shocks (having the subject administer shocks to an experimenter
rather than to another lay volunteer). Some of these changes had
no significant effect on subjects’ obedience, while others produced
significantly higher levels of disobedience.

Based on these results, Milgram ruled out the explanation that
most closely conforms to “commonsense” interpretations of the
behavior observed: that the subjects, taking advantage of a situa-
tion in which their conduct was socially acceptable, were acting
out feelings of aggression, pent-up anger, or sadism. Milgram
noted that, in experimental variations in which subjects did not
receive unambiguous instructions to administer increasingly
higher levels of shock or could get away without raising the level,
they did not do so. He further pointed out that subjects in the
other variations displayed a distaste toward their task, with many
protesting it—all the while, however, complying with instructions
to continue.

Instead, Milgram determined that the social structure of the
testing situation played a critical role in channeling harming be-
havior despite the individual actors’ wishes. People respond to so-
cially determined definitions of a situation. The testing situation
that subjects encountered was unfamiliar to them and, thus, sub-
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jects came to it without a stable “definition of the situation”—and
with the events that ensued, the testing situation did not make
sense to them. Therefore they were highly influenced by the defi-
nition provided by the experimenter, whom they identified as a le-
gitimate authority figure. That authority prescribed the appropri-
ate behavior for the situation. Further, with the authority direct-
ing the subjects to act in a particular way—though, again, with no
real power to compel obedience—the subject’s “moral focus” was
not on the learner but on the authority’s expectations of him, and
so the subject assessed his performance according to how well he
had carried out his duty to the authority. This sense of duty to au-
thority, in turn, allowed the subject to separate his actions from
his “self,” and thereby to shift responsibility for those actions to
the authority.

The sequential, incremental nature of the prescribed actions re-
inforced the subject’s compliance, for as he continued to deliver
increasingly painful shocks, the subject felt the need to justify
what he had done. As Milgram explained, “one form of justifica-
tion is to go to the end. For if he breaks off, he must say to him-
self: ‘Everything I have done to this point is bad, and I now ac-
knowledge it by breaking off.’ But, if he goes on, he is reassured
about his past performance.”17 Moreover, in order to end his pat-
tern of conduct, the subject would have to breach the “situational
etiquette” that the testing situation had established: “[T]he sub-
ject must breach the implicit set of understandings that are part of
the social occasion. He made an initial promise to aid the experi-
menter, and now he must renege on this commitment.”18 To do so,
the subject would have to violate the experimenter’s definition of
the situation and risk appearing “arrogant, untoward, and
rude.”19 Milgram found that most people would prefer to con-
tinue inflicting severe pain on the learner than to contend with the
awkwardness and embarrassment of disrupting the well-defined
social situation.

Yet, changing even an apparently small feature of the testing
situation produced dramatically different results—much more
disobedience—if the change was one that either altered the defin-
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ition of the situation or opened up a “disobedience channel.” One
way Milgram changed the situation was by making the learner
more salient to the subject and the experimenter comparatively
less so: in these variations, he moved the learner increasingly close
to the subject; in some instances he required the subject to place
his hand over the learner’s. The closer proximity of the learner to
the subjects produced significantly higher levels of disobedience
because, in conjunction with making the victim more prominent
to the subject and the authority less so, their closeness made
clearer to the subject the connection between his actions and the
victim’s pain and allowed the subject to form an alliance with the
victim rather than with the authority.

Altering the testing situation to undermine the stability of its
authority-determined definition produced the same results. Mil-
gram did this by conducting a variation in which, instead of fac-
ing one experimenter who conveyed unequivocally the appropri-
ate behavior, the subject faced two experimenters who gave con-
flicting instructions on how to behave when he balked at
continuing: one experimenter told him he must continue, while
the other directed him to stop. The results of this conflict were
dramatic; every subject abruptly ended the shocks at or near the
point of the authorities’ disagreement. Milgram explained that the
contradictory instructions “paralyzed” the action—“stopped [it]
dead in its tracks”—by destroying the hierarchical structure of the
situation.20 (Some subjects even tried to reconstruct the hierarchy
by trying to determine which of the two experimenters was the
higher authority.) Notably, this confusion produced an immediate
end to the test, whereas in cases in which the authority’s instruc-
tions were unequivocal, nothing the learner did, no matter how
insistent his pleading or dire his apparent condition, was nearly as
effective. Further, no subject in the conflicting authorities experi-
ments took advantage of the justification for inflicting pain that
the instruction to continue would have provided.

Offering the subject a “way out” of complying with instruc-
tions—especially a way to disobey without openly defying the au-
thority’s directive—also produced a high degree of disobedience.
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Milgram created this condition by placing the experimenter in a
remote location—a separate room—from which the subject per-
ceived that the experimenter was unable to monitor the subject’s
actions. The experimenter still was able to communicate with the
subject by telephone, giving the same instructions as in the basic
experiment. This variation produced interesting results: first, a
much higher number of subjects disobeyed the experimenter when
he gave orders by telephone than when he was physically present.
Second, several subjects kept up a pretense of following instruc-
tions—reporting in their phone conversations that they were rais-
ing the shock level as directed—while actually subverting the au-
thority by giving the lowest shock available. Notably, the experi-
menter was able to restore obedience when he reappeared in the
testing room.

Milgram’s studies demonstrated the power of the social envi-
ronment to induce individuals, contrary to their own values or
wishes, to knowingly harm innocent people.21 The studies suggest
the potential, in particular, for authorities to induce subordinates
to commit deeds of extraordinary evil and have been cited to ex-
plain the complicity of ordinary Germans in the atrocities of the
Holocaust and the actions of American soldiers in torturing and
massacring civilian villagers during the Vietnam War.22 At a more
general level, the studies illustrate the power of small, seemingly
insignificant features of a situation to channel behavior in a dra-
matic direction and the error in trying to interpret individuals’ ac-
tions without appreciating their understanding of the situation
and the influence of social expectations on their perceptions of ap-
propriate behavior.

These insights help us understand modern-day racial discrimi-
nation, marked as it is by an apparent mismatch between widely
shared egalitarian values and subtle but pervasive racially dis-
criminatory behavior. Of course, the reasons for the entrenchment
of racial discrimination are numerous and complex, and they op-
erate at the societal, institutional, social, and individual levels. But
one factor that we may not appreciate is the power of the situa-
tion to channel discriminatory behavior even in those who do not
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realize that they are, and would not want to be, discriminating. In
particular, social psychologists who study contemporary discrim-
ination have discovered, much as Milgram did, the power of am-
biguity or the lack of definitional clarity in a situation to open a
channel to behavior that otherwise would seem clearly wrong.
The situational ambiguity that promotes discrimination, more-
over, also serves to mask it, by shifting the actor’s “moral focus”
and alleviating his sense of responsibility for his behavior, much
as the social structure of Milgram’s basic experimental setup sup-
ported the subjects’ decisions to continue shocking their partners.

Normative Ambiguity and Modern Discrimination

The situations that might be expected to promote discrimination
are not necessarily those in which it is most likely to occur. Nor
are the situations in which discrimination is easy to see the ones
in which it is likely to be found. One might assume that racial bias
is most likely to come to the fore in situations in which racial is-
sues are prominent, such as in a criminal trial when the prosecu-
tion or defense “plays the race card” by drawing attention to
racial differences between the defendant and victim. For example,
in a case in which the state charges a Black defendant with as-
saulting a White victim, one might expect that drawing attention
to the defendant’s race or presenting evidence of racial tensions
between the parties would lead White jurors to judge the defen-
dant more harshly than if those differences were downplayed.
Such an expectation might have been warranted with respect to
White juries of the past, when overtly racist norms were more ac-
ceptable than they are today. However, as explicit racial norms
have changed, so have the situational factors that are likely to cue
racially discriminatory decisions and behavior.

Social psychological research shows that, today, making racial
issues salient rather than obscuring them can actually reduce the
racial bias exhibited by Whites. Studies of White juror bias in
mock trials, for example, have revealed that discrimination occurs
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less frequently when racial issues are highlighted than when they
are downplayed. Those studies compared White subjects’ deci-
sions in cases of interracial crime involving Black or White defen-
dants when racial issues were explicitly mentioned to decisions in
cases involving the same facts but no mention of race-related is-
sues. The subjects tended to judge Black defendants more harshly
than Whites and also to view the evidence against Black defen-
dants as stronger and their defenses as weaker when racial issues
were not explicitly mentioned in the trial summary. When racial
issues were explicitly raised, however, jurors reached comparable
decisions for Black and White defendants.23

These results show that situations characterized by normative
clarity—that is, situations that include clear indications of right
and wrong behavior—tend to reduce the likelihood of discrimi-
nation. In particular, they suggest that in situations in which racial
issues are conspicuous, people are mindful of their egalitarian
ideals and are more likely to make an effort to avoid acting on
racial prejudice. When racial issues are obscured, on the other
hand, they often do not guard against, but instead act on, racial
bias.24

While salience and clarity tend to reduce discrimination, “nor-
mative ambiguity” has been found to promote it—and, signifi-
cantly, the power of ambiguity to channel discrimination goes
hand in hand with its ability to mask it. Normative ambiguity can
arise in a couple of different ways.25 The situation may be one in
which appropriate (and, accordingly, inappropriate) behavior is
not clearly identified. Examples of this kind of ambiguous behav-
ior might include hanging up on a caller who has dialed the wrong
number rather than staying on the line and helping him get a mes-
sage to its intended recipient, or walking past a shopper struggling
with a broken shopping bag rather than stopping to help gather
her fallen items.26 In such a case, choosing to act indifferently or
unhelpfully toward a Black person does not necessarily mark one
as a racist because it is not clear that what one has done is wrong.

A situation may also be ambiguous if clearly negative behavior
can be rationalized or justified on some basis other than race. For
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example, an employer or college admissions officer who rejects a
Black applicant with “mixed” qualifications—some strong cre-
dentials and some weak—is not necessarily doing so for racist rea-
sons, because the weaker elements of the candidate’s record can
support the negative decision.27

Social scientists have demonstrated the channeling power of
both kinds of ambiguity in studies that included variations on the
helping behavior studies discussed earlier. They have discovered
that situational ambiguity creates an opening through which our
biased expectations and attitudes—like Milgram’s authority fig-
ure—can define the situation in a way that makes our negative
treatment of others seem appropriate and even justified.

A number of experimental studies have confirmed the effect of
the first type of situational ambiguity in promoting discrimination
by White subjects. A fairly recent study found racially disparate
responses when it tested simultaneously the effects of two differ-
ent types of factors on helping behavior: the perceived reason why
the victim needed help (that is, whether the victim was to blame
for needing help because she did not try hard enough on an as-
signed task or whether, instead, an external factor had caused her
problem) and the source of the request for help from the by-
stander (the victim herself or a third party). Discrimination
against Black victims occurred in situations in which the victims
both appeared to have caused their own problems and asked for
help from the bystander. Conversely, Black victims were treated
just as favorably as, or even more favorably than, Whites when
bystanders perceived that the victims’ plight was caused by factors
outside their control (regardless of who asked for help) or when a
third party requested that the bystander help (regardless of the
cause of the victims’ predicament). The researchers pointed out
that, in this experiment, normative clarity discouraged racial bias
but normative ambiguity channeled it: subjects chose to discrimi-
nate when they could rationalize a failure to help by viewing the
help as “undeserved,” but not when such a characterization was
unwarranted or another party signaled that it was not appropri-
ate to withhold assistance.28
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Experiments have confirmed the discrimination-promoting ef-
fect of the second type of normative ambiguity, under which
clearly negative behavior can be justified on some basis other than
race. They have shown, moreover, that different rationales can be
constructed to fit different situations.

Once again, researchers used a series of helping studies to test
the responsiveness of White bystanders to the misfortunes of
Black and White victims under various conditions and thereby to
study the effect of nonracial justifications on spontaneous deci-
sion making. They found no discrimination in the simplest—and
only normatively unambiguous—scenario, involving one victim
and one bystander-subject. In those situations, bystanders helped
Black victims as often and readily as or more frequently and
quickly than White victims. When researchers introduced compli-
cations that could form a nonracial basis for rationalizing a fail-
ure to help, however, the subjects did discriminate against Black
victims, helping them significantly less frequently or less quickly
than White victims.

First, in a study modeled closely on the classic bystander inter-
vention studies discussed above, a bystander’s awareness that oth-
ers were nearby (though not immediately present), and the atten-
dant diffusion of her sense of responsibility to help, put Black vic-
tims at a significant disadvantage compared to White victims:
Black victims were helped only half as often as Whites, and when
they did receive help it was significantly slower in coming.29 A sec-
ond study showed that White subjects were more susceptible to
social pressure not to intervene when the victim was Black than
when the victim was White. In that study, although almost all by-
standers ultimately did help both Black and White victims, they
were significantly slower to help Black than White victims if they
were in the face-to-face presence of others who made no move to
help.30

In addition to demonstrating the channeling effect of norma-
tive ambiguity, the studies also showed its flexibility, because the
researchers determined that subjects in the two studies had con-
structed different rationalizations to suit their respective situa-
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tions: whereas a diffused sense of responsibility channeled dis-
crimination in the first study, social pressure to conform produced
a similar effect in the second. Key differences in the design and re-
sults of the two studies supported these differing interpretations.
First, subjects in the first study did not face social pressure because
they were merely told that others were nearby, whereas subjects in
the second study were in the immediate presence of the other by-
standers. In addition, subjects in the first study who thought no
one else was helping tended to justify their inaction in the belief
that the victim’s plight was not serious, whereas subjects in the
second study did not evaluate the seriousness of the victim’s situ-
ation any differently based on the presence of nonresponsive oth-
ers. Finally, subjects in the first study had lower heart rates if oth-
ers were available than if they were alone, a result that indicates
they felt less responsible when others were nearby. Subjects in the
second study, on the other hand, had higher heart rates if others
were present than if they were alone. This heightened level of
arousal in the presence of others suggested that subjects in the
face-to-face presence of nonresponsive bystanders did not feel less
responsible, but instead were contending with a dilemma—
whether to help the victim or to conform to the behavior of the
others. Their disparate responses showed that pressure to con-
form exerted a stronger influence on subjects when the victim was
Black than when the victim was White.

Researchers observed similar channeling effects when they ex-
amined decision making by White subjects in more deliberative
contexts, such as recommendations for employment or college ad-
missions31 and mock jury deliberations in criminal cases. The
criminal studies are particularly illuminating. In these settings,
subjects reached conclusions that were significantly harsher to-
ward Black than White defendants—but, again, only when the de-
cision was not likely to be seen as racist because a nonracial justi-
fication was available to support the negative decision.

For example, in a study of juror deliberations in the sentencing
phase of a mock death penalty case in which all other jurors spoke
in favor of death, “low-prejudice” jurors (those who had shown
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less unfavorable attitudes toward Blacks during a pretest than did
“high prejudice” jurors) favored the death penalty more strongly
for Black than for White defendants—if the otherwise all-White
jury included one Black juror who advocated death. When the
jury comprised solely White jurors, on the other hand, low-preju-
dice subjects did not discriminate against Black defendants, but
instead treated them more favorably than White defendants.32

Subjects’ responses to a postdeliberation questionnaire evalu-
ating the other jurors eliminated a possible substantive basis for
the effect of the Black juror’s advocacy of death in the case of the
Black defendant: namely, that subjects perceived the Black juror’s
views as being more credible and persuasive because he stated a
position that was against the interests of his own racial group. In-
stead, the disparate outcomes appeared to result from subjects’
ability to avoid an attribution of racial bias in their decisions fa-
voring death when a Black juror also advocated death. In other
words, the Black juror’s advocacy seems to have provided “cover”
for the subject on that score.

Similarly, the availability of a nonracial justification increased
discrimination against Black defendants in a study examining the
influence of race on the use of inadmissible evidence of guilt in
reaching a verdict. In that study, jurors reached similar verdicts
for Black and White defendants when the evidence at issue was
either omitted (the “control” condition) or admissible. However,
results differed significantly when subjects were presented with
the evidence of guilt but later told to disregard it because it had
been ruled inadmissible. Subjects reached significantly harsher
verdicts for Black than for White defendants in that condition.
Further, when compared with verdicts reached in the control
condition, the effect on jurors’ verdicts of the inadmissible evi-
dence was significantly greater for Black than for White defen-
dants.33

Paradoxically, jurors perceived themselves as being signifi-
cantly less influenced by the inadmissible evidence in cases in-
volving Black defendants than in those involving Whites. The re-
searchers explained the greater influence of inadmissible evidence
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on decisions involving Black defendants as likely being the result
of subjects’ rationalizing their verdicts as not being racist but in-
stead as decisions to do “the right thing” by not permitting a
guilty person to go free. The researchers also speculated that the
subjects’ perception that they were less influenced by inadmissible
evidence of Black defendants’ guilt was a reflection of the subjects’
predisposition to believe that Black defendants were guilty.34

Perhaps the most interesting point to emerge from the studies
of both spontaneous and deliberative decision making is the re-
searchers’ explanation of why the existence of a justification for a
negative decision disadvantaged Black victims and defendants to
a greater degree than it did Whites. The nonracial justification for
a negative decision—that is, the factor that made each situation
normatively ambiguous—could have supported equally negative
decisions for White victims and defendants as for Blacks. How-
ever, the racially disparate results in each study showed that such
factors were more powerful when subjects had to make decisions
affecting Blacks than when their decisions affected Whites. In
other words, in addition to introducing ambiguity into the situa-
tion, the nonracial justification became more salient and potent
when it supported the negative treatment of Blacks.35

Situational Racists

At least three explanations might account for the power of am-
biguous situations to channel discrimination or, more generally,
for the seeming mismatch between attitudes and actions that
emerges in such situations. First, the mismatch may be more ap-
parent than real: discrimination in ambiguous situations might ac-
tually provide a truer indication of an individual’s beliefs than
does his behavior in normatively clear contexts, when he would
avoid discriminating in order to present and preserve a nonracist
public image. This actor takes advantage of ambiguous situations
to engage in “impression management.”36 That is, he was simply
looking for an excuse or opportunity to discriminate that would
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allow him to indulge his “taste for discrimination” while appear-
ing to conform to popular social norms.

Alternatively, the mismatch between attitudes and actions may
indeed be real, at least at some level—the result of a genuine con-
flict between an individual’s sincere egalitarian ideals and his un-
acknowledged, largely unconscious, negative feelings toward and
beliefs about Blacks. The desire to maintain an egalitarian self-
image might prevent him from discriminating in situations when
it clearly would be inappropriate, but his hidden negative feelings
prompt him to discriminate in “subtle, indirect, and rationalizable
ways”—that is, by ambiguous means or in ambiguous situa-
tions—because he can do so without seeing himself as racist. In
this case, the actor most likely does not intend to discriminate and
is fooling himself as much as he fools others in striving to main-
tain a nonracist self-image.37

Finally, the explanation might lie not in the actor’s racist feel-
ings or beliefs, but in her unconscious cognitive biases. This ac-
count would distinguish between an actor’s personal beliefs and
values, which direct her conscious decisions of how to behave,
and her unconsciously held stereotypes, which she absorbed from
childhood, which are constantly being reinforced through social
and cultural influences, and which, like a “bad habit,” direct her
behavior when she is not consciously monitoring it. When nor-
mative clarity cues the need to be mindful—and assuming she has
the requisite “intention, attention, and time”38—an individual
can control her response and act in a nonprejudiced way that is
consistent with her nonracist beliefs. However, she is likely to dis-
criminate in ambiguous situations despite her egalitarian values
and lack of prejudice, because she may not be aware of the need
to monitor her response and because racial stereotypes are always
accessible and automatically activated, and will lead her to dis-
criminate despite her best intentions.39

Of these three explanations, only the first conforms to the con-
ventional discrimination schema and might result in liability
under the traditional intent requirement. The other two explana-
tions, on the other hand, are more likely to capture most contem-
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porary discrimination. Certainly, old-fashioned discrimination
still exists. Social psychologists who have studied racism and
other forms of prejudice, however, believe that hard-core, com-
mitted bigots comprise a much smaller share of the population
than in the past. Today, more people seem to embrace egalitarian
values and to truly want to treat others fairly. Certainly, they want
to see themselves as the kind of people who would not discrimi-
nate. Most people probably do not realize the extent to which
they do discriminate, however, because they are acting on uncon-
scious biases—whether cognitive (race and other group-based
stereotypes), motivational (the desire to maintain and promote
the interests of their own group), sociocultural (internalized soci-
etal values, beliefs, and traditions), or a combination thereof.40

Modern Discrimination’s Challenge to the Legal Model

Whatever the underlying basis for the power of situational ambi-
guity to channel discrimination, the point remains that the situa-
tions that are most likely to lead to discrimination are also those
that tend to mask it, making the legal question of whether the
actor intended to discriminate—that is, whether race was the
“real” reason for her decision—both difficult to answer and un-
likely to arise.

The normative ambiguity studies show that racially biased
treatment and legitimate, nondiscriminatory justifications are
likely to coexist in many cases. More specifically, they show that
the existence of a legitimate justification for a negative decision
does not necessarily discredit racial bias as an explanation for that
decision. The presence of such a justification may, instead, be
cause to suspect that the decision in fact was racially biased, be-
cause racial discrimination today seems most likely to occur
through the racially biased application of a nondiscriminatory
reason.

This likelihood presents two significant challenges to the use of
traditional, individual adjudication as a means of redressing dis-
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crimination. First, it suggests that discrimination can easily occur
in individual cases without being detected, because the existence
of a legitimate reason can mask the fact that the neutral reason
was applied in a racially biased manner. In the experiments dis-
cussed, the researchers themselves were able to identify the
racially discriminatory effect of nondiscriminatory justifications
because they replicated the same situation numerous times and
could see the pattern that emerged when the cases were viewed in
the aggregate. Rarely in life will the same situation be repeated
with nothing changed but the races of the targets, in this fashion.
As a result, even the victims of discrimination may not realize
what has happened, many cases of discrimination are likely to es-
cape notice, and a large share of modern discrimination is likely
to go unremedied.

Second, the studies cast doubt on the intentional discrimination
model’s assumption that the unlawful, discriminatory reason can
be disentangled from the lawful, nondiscriminatory reason that
could support the same conclusion.41 The intentional discrimina-
tion model requires the fact finder to engage in an exercise in
causal attribution42—to answer the question, “Why did the de-
fendant treat the plaintiff negatively?”—by making a choice be-
tween alternative accounts: did the plaintiff’s race affect the deci-
sion, as she alleges, or was it, as the defendant claims, based en-
tirely on some legitimate, nondiscriminatory reason? Did the
employer fail to hire the candidate because of her race or because
another candidate was better qualified? Did the police officer stop
the driver because of his race or because he committed a minor
traffic violation?

The prevailing legal model of discrimination—the intentional
discrimination model—only “knows how to tell” these two sto-
ries.43 In the employment setting, for example, even the two dis-
parate treatment doctrines that would seem to recognize that dis-
criminatory and nondiscriminatory justifications can appear in
the same case—the pretext and mixed-motive doctrines—ulti-
mately require the fact finder to make a choice between two
competing explanations. Under pretext doctrine, “it is simply
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not possible for an employment decision to be both motivated by
the employer’s articulated reasons and tainted by intergroup
bias; the trier of fact must decide between the two.”44 Mixed-
motives doctrine, too, assumes that the fact finder can determine
whether the same decision would have been made for a legiti-
mate reason wholly without regard to the plaintiff’s race, be-
cause it assumes that the decision maker himself is sufficiently
self-aware that he drew that distinction when he made the cru-
cial decision.45

The law concerning racial profiling in law enforcement also re-
flects this dichotomous view of decision making. Legal scholars
have pointed out that it is easy for a police officer to find a legiti-
mate reason to stop almost any driver, because “no one can drive
for even a few blocks without committing a minor violation—
speeding, failing to signal or make a complete stop, touching a
lane or center line, or driving with a defective piece of vehicle
equipment.”46 Yet in this area as well, the relevant jurisprudence
divides the world into “two neat, straightforward categories:
those in which there clearly is and those in which there clearly is
not ‘probable cause’” for a stop.47

Under current Fourth Amendment law, as announced in the
U.S. Supreme Court’s 1996 decision Whren v. United States, a po-
lice officer’s subjective use of race in deciding to make a traffic
stop will not invalidate that stop if an objectively valid reason
could have supported the decision. As the Court explained in
Whren, it “[has] never held . . . that an officer’s motive invalidates
objectively justifiable behavior under the Fourth Amendment; but
. . . [has] repeatedly held and asserted the contrary. . . . Subjective
intentions play no role in ordinary, probable-cause Fourth
Amendment analysis.”48 (The Court has instead relegated claims
of racial discrimination in law enforcement to the equal protec-
tion clause and its discriminatory purpose doctrine.)49 As a result,
the Supreme Court’s decisions

treat race as a subject that can be antiseptically removed from a

suppression hearing judge’s review of whether a police officer had
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probable cause for an arrest or warrantless search or reasonable

suspicion for a stop or frisk. The decisions imagine a world in

which some officers are wholly unaffected by racial considerations

and in which even biased officers may make objectively valid

judgments that courts can sustain despite the underlying racial

motivations of the officer.50

As several legal scholars have explained, this decision invites offi-
cers to invent race-neutral, pretextual reasons for making dis-
criminatory stops, for they have been reassured that courts will
not look beyond the proffered reason for the stop. Yet even the
pretextual reasons that are offered might incorporate racially bi-
ased reasoning, for seemingly race-neutral reasons often are ac-
cepted because their believability correlates with the race of the
suspect. That is, the myth that certain social groups are especially
prone to criminal or deviant behavior makes seemingly race-neu-
tral reasons more believable and allows for the apparent separa-
tion of racial bias and reasonable suspicion or probable cause. As
David Cole has stated, “The Court’s removal of meaningful
Fourth Amendment review allows the police to rely on unpartic-
ularized discretion, unsubstantiated hunches, and nonindividual-
ized suspicion. Racial prejudice and stereotypes linking racial mi-
norities to crime rush to fill the void.”51

Moreover, some officers who make racially biased decisions
may not even intend to discriminate. Law enforcement officers,
like everyone else, are likely to have incorporated racial stereo-
types into their perceptions and understandings of the world.
Among these stereotypes are the assumptions that people of color
are especially prone to deviant or criminal behavior. When officers
are called on to make complicated and grave decisions under
stressful, time-pressured conditions, they are likely to rely on
these stereotypes in interpreting the behavior of others. As a re-
sult, behavior that might appear harmless in a White person may
seem criminal or threatening in a Black person, and the officer
may “see” probable cause or reasonable grounds to be suspicious
of the Black person.52

Situational Racism | 47



While the law requires the fact finder to select a decisive reason
for the defendant’s decision, the truth may be that the two possi-
bilities—race and some other reason—are not really distinct. To
be more precise, the truth may be that the decision maker relied
on the nondiscriminatory reason in making her decision but saw
that reason as persuasive only because of the plaintiff’s race.

Meeting the Challenge

Far from being solely the product of an actor’s conscious desire
and preference to discriminate, discrimination can occur when the
actor is unaware that his actions are biased, and largely because
he is unaware of the potential for bias. Discrimination, in other
words, can easily occur by default.

Once we realize that discrimination can occur by default, we
also should recognize the hope that we can override the default.
That is, at the same time as it reveals the difficulty of determining
why, and even whether, an individual has discriminated in a par-
ticular case, our realization of the power of the situation to chan-
nel discrimination should give us hope for change, because situa-
tions are not purely “given.” They can be altered in ways that re-
duce the potential for normative ambiguity and hence for subtle
and rationalizable, but nonetheless real, discrimination to occur.

Before we can override the default setting by altering those sit-
uations, however, we must first recognize the role that each of us
plays in creating the situations that channel discrimination. Indi-
viduals can, and often do, actively construct normatively ambigu-
ous, discrimination-promoting situations, whether or not we real-
ize that we are doing so. In particular, we sometimes act on group-
based stereotypes in a way that generates the apparently neutral
justifications that both promote and justify discrimination. As we
shall see, moreover, the real power of biased expectations lies not
just in their ability to create ambiguous situations and channel
discriminatory behavior, but in their ability to do so while con-
cealing their own influence.
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Self-Fulfilling Stereotypes

Almost twenty years ago, when I was a young lawyer
working at a large firm in a big city, I had an experience that has
remained vivid in my memory. It was a moment of little conse-
quence but with, I think, large implications.

I was sitting in the office of my gynecologist, shortly after he
had found a sizable lump on my ovary and examined it through
an ultrasound. Although he clearly was alarmed by this discovery,
the doctor calmly listed the steps I needed to take over the next
few days in preparation for surgery to remove the lump the fol-
lowing week: talk with my husband and parents about the
surgery, inform my law firm that I needed to take at least six
weeks of leave, come back to the hospital for presurgical tests,
and so on. I listened carefully to his instructions, wrote down the
relevant dates, took the pages of medical information he handed
me, and prepared to leave his office. But the doctor did not excuse
me even after I had finished taking notes and indicated that I un-
derstood what I had to do. Instead, he continued to gaze at me in-
tently, making no move to get up from his chair. I was both puz-
zled by his behavior and impatient to get going. Gradually, I
began to realize that the doctor was not satisfied with my re-
sponse. “Oh,” I thought, “he expects me to cry.” To fulfill what I
assumed to be his expectation and get his permission to leave, I
complied, producing a small but convincing amount of tears. Ap-
parently satisfied, the doctor nodded his head and showed me to
the door.

This is how I analyze that experience: because of my youth, the
doctor worried that I would not understand the potential serious-
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ness of my situation. Because of my gender, he expected that I
would indicate my understanding by becoming emotional—
specifically, by crying. However, I tend to be fairly optimistic and
stoic about health-related matters. I did understand the serious-
ness of the lump: I might have had ovarian cancer. I did not, on
the other hand, think it likely that I had cancer (as it turned out,
I did not), and in any event did not feel especially emotional about
the possibility. But most immediately, I wanted to get back to
work and then home so I could tell the appropriate parties about
my plans for the coming weeks. So I produced the tears that
turned out to be my ticket out of the doctor’s office. In the process,
I likely confirmed my doctor’s assumption that women cry when
they get bad news.

I learned in that doctor’s office about the power of expecta-
tions. We often are motivated, as I was that day, by a conscious
desire to meet other people’s, or our own, expectations. But even
when—and perhaps especially when—we are not conscious of
them, expectations exert a control over our perceptions and ac-
tions. Expectations can trick us, leading us to see something that
isn’t there. As the tragic killing of Amadou Diallo and several ex-
perimental studies demonstrate, in a tense moment we might see
a gun in the hand of a Black man who is really holding a wallet.1

Expectations can skew the way we see the world, other people,
and ourselves, molding our interpretations of events and conduct
to conform to them. Until symphony orchestras began holding
“blind” auditions with musicians performing behind a screen or
curtain, they tended almost exclusively to hire male musicians;
since the advent of blind auditions, the gender balance in sym-
phony orchestras has evened out significantly. In the past, it
seems, conductors, music directors, and maestros expected male
musicians to sound better than females—and they did, at least
when their gender was apparent.2

Expectations wield their power whether they are right or
wrong, but we may never learn that they were wrong because
sometimes they can exert their influence without leaving a trace.
In other words, and as this chapter will show, expectations have
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the power to produce concrete, objective evidence to support
their own validity even if they are wholly without merit. In illu-
minating the process by which expectations can be falsely veri-
fied, this chapter provides another account of how discrimina-
tory patterns of interaction are reinforced, by showing how ex-
pectations of a particularly harmful kind—group-based
stereotypes—can be “confirmed” and strengthened despite their
inaccuracy.

The phenomenon that produces these results is the “self-fulfill-
ing prophecy”: a process by which people, acting on the basis of
an assumption or prediction, and regardless of its truth or falsity,
actually cause that assumption to be verified or the prediction to
occur, thereby confirming the “accuracy” of the belief. This
process in social interactions is simply one variation of a long rec-
ognized, though continually surprising, phenomenon by which
expectations influence and then become “reality.” In an influential
1948 essay, sociologist Robert K. Merton pointed out the re-
siliency and power of this “basic process of society” when he
wrote that “[t]he specious validity of the self-fulfilling prophecy
perpetuates a reign of error. For the prophet will cite the actual
course of events as proof that he was right from the very begin-
ning. . . . Such are the perversities of social logic.”3

The self-fulfilling prophecy is a familiar phenomenon. A typi-
cal scenario occurs when an individual who expects to do well or
poorly at a task (for example, an athletic feat) ends up perform-
ing at the predicted level. Frustrated market watchers will recog-
nize the common pattern in which predictions of a sluggish econ-
omy lead consumers and investors to reduce their spending and
investing, thereby causing the economy actually to slow down in
confirmation of the prediction. Another example is the California
gas “shortage” of 1979, when newspapers’ predictions of an im-
pending gasoline shortage caused motorists to fill up their gas
tanks and to keep them full, which surge in demand exhausted the
reserves and “so brought about the predicted shortage practically
overnight. . . . After the excitement died down, it turned out that
the allotment of gasoline to the state of California had hardly
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been reduced at all.”4 Our beliefs about other people can set in
motion a similar process.

Stereotypes as Channel Factors

The idea that “expectations have consequences because they
exist, regardless of whether they are accurate or inaccurate”5 has
significant implications for the perpetuation of the biased treat-
ment of certain groups. Because group-based stereotypes and
prejudice are simply expectations about people, they too can be
“confirmed” through a self-fulfilling process. Merton declared in
1948 that “[i]t is the self-fulfilling prophecy which goes far to-
ward explaining the dynamics of ethnic and racial conflict in the
America of today.”6 Both historically and in contemporary times,
the self-fulfilling effect of negative group-based expectancies has
operated at many levels—in societal structures, public policies,
social interaction, and even within the stereotyped individual
himself or herself—to provide putative justification for the bi-
ased treatment of disfavored social groups. As a result, stereo-
types act not only as erroneous judgments of those groups but
also lead to the production of objective facts to support their
own accuracy.

At the highest of these levels, institutional structures in society
that incorporate stereotypes have contributed to the false “confir-
mation” of those stereotypes. As social psychologist Richard D.
Ashmore pointed out in 1970,

At a societal level, the self-fulfilling prophecy works by creating a

political, economic, and social structure which dooms outgroup

members to an inferior position. This structure in America has

aptly been called institutional racism. . . . For example, in the days

of slavery black people were regarded as intellectually inferior and

consequently were seldom taught to read and write. Without edu-

cation, the slaves were indeed less intellectually sophisticated than

the masters. In short, the stereotype of the black person led to dis-
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criminatory practices which produced black people congruent

with that stereotype.7

Contemporary policies and practices based on social group
stereotypes also generate their own statistical justification
through their very enforcement. Legal scholars have identified this
phenomenon in the use of racial profiling in policing. David Har-
ris, for example, has written:

[T]he belief that blacks are disproportionately involved in drug

crimes will become a self-fulfilling prophecy: Because police will

look for drug crime among black drivers, they will find it dispro-

portionately among black drivers. More blacks will be arrested,

prosecuted, convicted, and jailed, thereby reinforcing the idea that

blacks constitute the majority of drug offenders. This will provide

a continuing motive and justification for stopping more black dri-

vers as a rational way of using resources to catch the most crimi-

nals. At the same time, because police will focus on black drivers,

white drivers will receive less attention, and the drug dealers and

possessors among them will be apprehended in proportionately

smaller numbers than their presence in the population would pre-

dict.8

Similarly, Chief Justice William Rehnquist recently described the
subtle way in which the stereotype of women as caregivers is per-
petuated through employment practices that rest on, reinforce,
and obscure the discriminatory stereotype:

Stereotypes about women’s domestic roles are reinforced by paral-

lel stereotypes presuming a lack of domestic responsibilities for

men. Because employers continued to regard the family as the

woman’s domain, they often denied men similar accommodations

or discouraged them from taking leave. These mutually reinforc-

ing stereotypes created a self-fulfilling cycle of discrimination that

forced women to continue to assume the role of primary family

caregiver, and fostered employers’ stereotypical views about

Self-Fulfilling Stereotypes | 53



women’s commitment to work and their value as employees.

Those perceptions, in turn, . . . lead to subtle discrimination that

may be difficult to detect on a case-by-case basis.9

(Conversely, in-group favoritism can produce its own justifica-
tions as well: in an employment setting, for example, an in-group
member who has “profited over time from a series of subtle, in-
cremental advantages is apt to be objectively better situated” than
out-group members who have not so profited when the time
comes for a hiring or promotion decision to be made.)10

Moreover, members of stigmatized groups themselves may be
vulnerable to negative expectations of their group—and, ironi-
cally, the very fear of serving as a source of confirmation of those
expectations may cause group members to perform consistently
with expectations. In a series of experiments, social psychologists
Joshua Aronson, Claude Steele, and their colleagues have docu-
mented a phenomenon they call “stereotype threat.”11 This
process causes members of groups that are stereotyped as being
less able intellectually—particularly those individuals who care
the most about their intellectual performance—to perform more
poorly on standardized tests when that stereotype is made salient
to them than when the stereotype is not invoked. Specifically, the
researchers found that African American, Latino, and female stu-
dents performed significantly worse than Caucasian male students
on standardized tests in areas such as verbal or math ability in
which their group is stereotyped as having lesser ability—but only
when they were tested after somehow being “reminded” of the
negative stereotype (by, for example, being asked to indicate their
race on a questionnaire before taking the test). When researchers
did not induce stereotype threat, the members of these groups per-
formed just as well as White male subjects on the relevant tests.

The effects of stereotype threat extend beyond race and gender
and beyond performance on tests of academic ability. In subse-
quent experiments by other researchers, stereotype threat im-
paired performance of a variety of tasks by members of other
groups who are vulnerable to negative stereotypes about their
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abilities. In one study, subjects of lower socioeconomic status did
worse on a verbal test when they were reminded of the stereotype
linking low socioeconomic status to low intellectual ability and
better when they were not,12 and in another, adults between the
ages of 62 and 84 did worse on tests of recall when they were re-
minded of the stereotype linking age with memory decline and
better when they were not.13 Athletic performance, too, is suscep-
tible to the influence of stereotype threat. In a pair of studies,
Black and White athletes both performed worse on a test of ath-
letic skill when the test was framed in terms of a negative stereo-
type that applied to their own racial group than when that stereo-
type was not made salient. To induce stereotype threat, re-
searchers told Black athletes the test measured “sports
intelligence”—a phrase used to trigger the stereotype that Black
athletes are intellectually inferior (albeit physically superior)—
while they told White athletes the test measured “natural athletic
ability,” a reminder that White athletes are stereotyped as physi-
cally inferior, if intellectually superior.14

Steele and Aronson have described stereotype threat as a situa-
tional factor based in “domain identification.” That is, when an
individual from a stereotyped group cares enough about the abil-
ity supposedly being measured to want the stereotype of low abil-
ity to be untrue, the test becomes a “high-stakes endeavor.” The
individual then feels apprehensive, anxious, and distracted—emo-
tions that interfere with performance on the test. In other words,
even when an individual’s abilities do not conform to the stereo-
type—and especially when he or she wants to prove that the
stereotype is invalid—making the stereotype salient alters the test-
ing situation by placing an extra psychological burden on the in-
dividual. As the researchers explained, “The predicament is this:
the mere existence of a devaluing stereotype means that anything
one does, or any of one’s features that conform to it, makes the
stereotype more plausible as a self-characterization, in the eyes of
others, and perhaps even in one’s own eyes.”15 Over time, if ex-
posure to stereotype threat is chronic, an individual may respond
by “disidentifying” from the relevant domain—that is, by recon-
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ceptualizing herself so as “not [to care] about the domain in rela-
tion to the self.” This response can also serve to “confirm” the
stereotype.16

Because stereotype threat is a feature of the situation, the psy-
chological burden of stereotype vulnerability is not unique to
members of stigmatized groups but can affect anyone under the
right circumstances. The experiment involving White athletes,
described above, supports this situational conception of stereo-
type threat, as does an experiment in which Steele and Aronson
tested the effect of stereotype threat on the math performance of
White male students who, presumably, were not subject to any
negative stereotypes about math ability. The researchers found
that students who had previously identified themselves as caring
about their math abilities performed significantly worse than stu-
dents who did not so identify—but only when they were re-
minded of the stereotype that Asian students consistently outper-
form other groups on standardized tests of math ability. From
this experiment, the researchers concluded that “one need not be
a minority to be bothered by stereotypes,” and that underperfor-
mance in this situation apparently results from “trying too
hard.”17

A converse self-fulfilling effect—stereotype lift—can work to
“boost” the performance of group members in situations where
they are not subject to negative stereotypes. A meta analysis of
stereotype threat studies has shown that men and Whites receive
a performance boost when they are reminded (whether explicitly
or implicitly) of the negative stereotypes associated with other so-
cial groups before taking evaluative tests. The study’s authors ex-
plain stereotype lift as the result of “downward social compar-
isons with a denigrated outgroup” that elevate the in-group mem-
ber’s “self-efficacy or sense of personal worth” and enhance
performance by contributing to the individual’s confidence and
motivation. The authors view stereotype lift as complementary to
stereotype threat and note its significant implications:
“[A]lthough the effects of stereotype lift may be subtle on any
given test, its impact on the achievement of the nonstereotyped
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may be dramatic when its effects accumulate either within a large
group of test-takers or across numerous performance opportuni-
ties for a single individual.”18

These examples demonstrate that stereotypes constitute more
than just inaccurate overgeneralizations about groups of individ-
uals. Stereotypes also operate as channel factors—they define sit-
uations in a way that limits the potential outcomes by directing a
particular path for performance or behavior. As Merton said of
self-fulfilling prophecies generally, “public definitions of a situa-
tion (prophecies or predictions) become an integral part of the sit-
uation and thus affect subsequent developments.”19

Moreover, the real power of stereotypes as self-fulfilling
prophecies lies in the failure of people to recognize the situation-
defining role they play, and their tendency instead to see the out-
come of the situation as objective evidence of the truth of (or “ker-
nel of truth” in) the stereotype. As Merton put it:

As a result of their failure to comprehend the operation of the self-

fulfilling prophecy, many Americans of good will are (sometimes

reluctantly) brought to retain enduring ethnic and racial preju-

dices. They experience these beliefs, not as prejudices, not as pre-

judgments, but as irresistible products of their own observation.

“The facts of the case” permit them no other conclusion.20

This failure is simply another example of the correspondence bias
or fundamental attribution error that, as we saw in chapter 2,
leads people to attribute an individual’s behavior solely to his or
her disposition or personal qualities, and prevents them from see-
ing that the individual’s behavior was also influenced by the situ-
ation. In the case of stereotypes, observers fail to recognize that a
stereotyped individual’s options are often limited by biased insti-
tutions or policies, or even simply by his awareness of others’
stereotyped view of him. Instead, they think it obvious that the
person’s stereotype-consistent actions are an accurate reflection of
who he “is,” and the stereotype is therefore ascribed a validity
that it does not merit.
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Behavioral Confirmation of Stereotypes in Social Interaction

Self-fulfilling prophecies can operate to “confirm” and reinforce
stereotypes—along with a host of other kinds of expectations—in
social interactions as well. My experience at the doctor’s office
was hardly unusual. I imagine we all have stories of times when
we felt that another person approached us with an erroneous ex-
pectation that we then supported through our own behavior, will-
ingly or not. We all likely have been on the other side too, when
we formed an impression of someone else—maybe because of
something a third person said about him, the way he dressed, or
who his friends were—and had that impression confirmed
through our first interactions with him, only to learn after longer
experience that we had misjudged him.

Again, the fundamental attribution error plays a critical role in
promoting this self-fulfilling process, because when we observe
other people, and when they observe us, we all tend to overlook
the part that our own behavior played in eliciting one another’s
responses. Others who observe our interactions will judge our
characters based on our actions as well, similarly overlooking the
ways in which each person’s behavior was affected by the con-
straints imposed by each of us on the other.

The behavioral confirmation of expectations in social interac-
tions is a well-established phenomenon. In one famous experi-
ment, for example, Robert Rosenthal and Lenore Jacobson found
that when teachers were told that certain students (actually se-
lected by the researchers at random) had the potential to achieve
greater intellectual development, those children actually did show
greater intellectual development later in the school year. The re-
searchers believe that the teachers acted differently toward the
identified students, using different teaching techniques and be-
having in a way that communicated their high expectations. In
turn, the teachers’ behavior contributed to changes in the chil-
dren’s self-concepts, expectations, and motivation, and even the
children’s cognitive skills.21 In short, “teachers teach more and
teach it more warmly to students for whom they have more fa-
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vorable expectations.”22 This “Pygmalion effect” can also operate
among adults in the workplace, where supervisors’ experimenter-
induced expectations of high performance from designated work-
ers have resulted in confirmation by supervisors’ evaluations,
peers’ ratings, and objective tests of subjects’ performance.23

Furthermore, expectations are contagious—a quality that mag-
nifies their power by spreading their effects to third parties. For
example, studies have found that judges may, through their non-
verbal behavior, unwittingly convey to juries their beliefs about
the guilt or innocence of a defendant.24 When delivering jury in-
structions, judges who expected the defendant to be found guilty
came across as “less warm, less competent, less wise, and more
anxious”25 than judges who expected a not guilty verdict. An-
other study found that when several individuals worked together
on a task, team members unconsciously communicated to one an-
other—by frowning, tightening their mouths, or furrowing their
brows—their disapproval of female members who took assertive,
leadership roles.26 Jurors in the criminal cases and team members
in the group tasks picked up these cues and themselves tended to
perceive the defendant as guilty or the woman’s contribution as
less valuable.27

Collectively, these studies show the potential for expectations,
whether accurate or not, to influence people’s opportunities and
outcomes in critical situations. As social psychologist Steven L.
Neuberg has explained:

[E]ach day, the outcomes of social encounters determine friend-

ship choices, educational opportunities, job hirings, housing deci-

sions, the ability of people to get along peacefully with each other,

and so forth. When stereotypes and prejudices color such encoun-

ters, leading people to form mistaken impressions of others, the

personal consequences of these encounters can be momentous for

all parties involved.28
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The Process of Behavioral Confirmation: The Studies

A number of social psychological experiments have demonstrated
the channeling power of erroneous or constructed expectations in
social interactions. In these experiments, individuals’ expectations
of others—that the other was hostile, extroverted, sociable, or
even guilty of a crime—actually induced those others to behave in
conformity with these expectations, thereby “confirming” them,
even when the expectations were wholly created by the experi-
menters.29 The experiments have further shown that this behav-
ioral confirmation process is reciprocal, as both perceiver and tar-
get act in accordance with the perceiver’s expectations and the
corresponding signals that the perceiver’s behavior sends to the
target. Indeed, the falsely perceived individual may even come to
see herself, or continue to behave, consistently with the perceiver’s
originally erroneous belief.30

Group-based stereotypes can also act as powerful channel fac-
tors in one-on-one interactions, especially between individuals
who do not have prior experience with one another and therefore
must make judgments on the basis of first impressions that are in-
fluenced strongly by the other person’s most visible characteristics
such as race, color, gender, age, or physical appearance. In these
situations, we can expect that the initial impressions of people
who have had no opportunity to learn about one another will in-
corporate general stereotypes that may lead to a grossly inaccu-
rate impression of a particular individual. Further, cognitive bi-
ases often contribute to “perceptual confirmation” of the erro-
neous prejudgment, because people tend to “see” what they
expect to see.31 What is surprising, however, is that rather than
disconfirming the perceiver’s erroneous impression, the stereo-
typed individual’s own behavior during the interaction often
serves to confirm and strengthen the inaccurate expectation.

Two classic studies in the 1970s demonstrated the power of
stereotypes to act as self-fulfilling prophecies and illuminated the
interactive process by which behavioral confirmation of stereo-
types occurs.
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How Beautiful People Become Good People

Good-looking people seem to have it made. Not only do other
people prefer to look at those who are physically attractive, but
they may like physically attractive people more than others as
well. Sometimes we are so dazzled by another person’s appear-
ance and image that we miss some serious failings. In committing
what Malcolm Gladwell calls the “Warren Harding error,” for ex-
ample, Americans were so taken with the tall, handsome, presi-
dential-looking Warren Harding that they elected a man who
“was, most historians agree, one of the worst presidents in Amer-
ican history.”32

Why do beautiful people have such an advantage? Could it be
that they are, in fact, simply nicer than other people? Or does our
thinking they are make it so?

In 1977, Mark Snyder, Elizabeth Decker Tanke, and Ellen
Berscheid examined the effect of the stereotype that physically at-
tractive people are more friendly and likable and found that this
expectation creates its own behavioral confirmation.33 To do so,
the researchers set up a controlled “getting acquainted” telephone
interaction between a male perceiver and a female target who did
not know one another. Before the telephone conversation they
gave each perceiver a photograph that he was told depicted his fe-
male interaction partner but that actually did not. (The female par-
ticipants were not told of these photographs, nor did they receive
photos of their male partners.) The photos had been prepared in
advance and depicted the target as either physically attractive or
physically unattractive. (The photos had been rated earlier by a
different group of men.) A photo was assigned randomly to each
set of partners, who did not otherwise see one another. They en-
gaged in an unstructured, ten-minute telephone conversation,
each side of which was tape recorded separately. Afterward, judges
listened to separate tapes of either the perceiver’s or the target’s
side of the conversations and assessed the participants’ behavior.

The judges, who were completely unaware of the perceived at-
tractiveness of the female targets, assessed those targets who had
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been randomly assigned to the “attractive” condition consistently
with the stereotypical expectations. Specifically, they found them
to “manifest greater confidence, greater animation, greater enjoy-
ment of the conversation, and greater liking for their partners
than those women who interacted with men who perceived them
as physically unattractive.”34 As Snyder and his colleagues put it,
“the ‘beautiful’ people became ‘good’ people.”35

Just how did the “‘beautiful’ people” become “‘good’ people”?
The study demonstrated that one reason why stereotypes are so
resilient lies in their power to shape the context in which individ-
uals get to know one another: stereotypes act as situational fac-
tors that channel behavior and thereby define the terms of the par-
ties’ interaction. By examining the judges’ ratings of each partici-
pant’s voice during the conversation, the researchers learned that
both parties play a role in the behavioral confirmation process.

First, the researchers had clear evidence that the male per-
ceivers formed their first impressions of the female targets based
on the stereotype linking physical attractiveness with socially de-
sirable personality traits, because each perceiver had been asked
to characterize his initial impression of the target after seeing
“her” photograph but before engaging in the telephone conversa-
tion. Perceivers who had been assigned “attractive” targets said
that they expected their partners to be “comparatively sociable,
poised, humorous, and socially adept,” while those who had been
assigned “unattractive” targets anticipated their partners would
be “rather unsociable, awkward, serious, and socially inept.”36

Second, the researchers found that these expectations set off a
“chain of events” that led to the confirmation of the perceivers’
artificially created expectations. The judges’ ratings of the male
perceivers’ parts of the conversations indicated that the perceivers
interacted differently with targets who had been assigned to dif-
ferent attractiveness conditions. Those perceivers who conversed
with “attractive” targets presented themselves as “more sociable,
sexually warm, interesting, independent, sexually permissive,
bold, outgoing, humorous, obvious, and socially adept” than
those men who spoke with “unattractive” partners.37 The judges
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also assessed the perceivers in the attractive target condition as
being more animated, confident, and comfortable in their conver-
sations, and judged them as both seeing their partners and being
seen by their partners as more attractive.

In turn, the targets responded consistently with the way they
were being treated, so that those who were believed to be physi-
cally attractive, and therefore more likable, “actually came to be-
have in a friendly, likable, and sociable manner.”38 Thus, the per-
ceivers’ stereotypical but possibly erroneous expectations were re-
alized.

Having witnessed the power of stereotypes to constrain targets’
behavioral options and to elicit stereotype-consistent behavior,
Snyder and his colleagues wondered about the larger societal im-
plications of their findings: “Might not other important and wide-
spread social stereotypes—particularly those concerning sex,
race, social class, and ethnicity—also channel social interaction in
ways that create their own social reality?” The researchers further
speculated that “[a]ny self-fulfilling influences of social stereo-
types may have compelling and pervasive societal conse-
quences.”39

The “Problem” of Black Performance

Indeed, in a slightly earlier study, Carl O. Word, Mark P. Zanna,
and Joel Cooper had found that a self-fulfilling prophecy did op-
erate in interracial encounters and in a setting that could have
wide-ranging implications for an important social issue—Black
unemployment.40 Word and his colleagues conducted two related
experiments to examine whether poor performances by Black per-
sons in job interviews might sometimes be the result of a self-ful-
filling prophecy by which a White interviewer’s negative attitude
toward a Black applicant elicited a less favorable performance
from the applicant. Specifically, they hypothesized that a White in-
terviewer might convey negative evaluations toward Blacks
through nonverbal behavior and that a Black interviewee might
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reciprocate these nonverbal cues in a way that resulted in a nega-
tive assessment of the interview performance—thus confirming
the interviewer’s initial expectation. In order to determine
whether such a dynamic might indeed be the result of a self-ful-
filling prophecy, the researchers first tested for differences be-
tween the interaction styles of White subjects interviewing Black
candidates and those interviewing Whites. In a second study, they
compared the interview performances of a different group of
White subjects, some of whom were treated similarly to the Black
candidates and others of whom were treated similarly to the
White candidates from the first study.

Earlier studies had found that individuals tend to avoid and cut
short interaction with “stigmatized” persons, such as those with
a physical disability, and that individuals’ attitudes toward an-
other person are reflected in their nonverbal behavior toward that
person. More positive attitudes toward a target person result in an
individual’s maintaining more “immediate” behaviors—including
“closer interpersonal distances, more eye contact, more direct
shoulder orientation, and more forward lean.”41 In the first inter-
view experiment, Word and his colleagues used these and related
behaviors as measures of the degree of “immediacy” that White
interviewers employed in interacting with White and Black inter-
viewees. All the interviewees had been trained beforehand to act
in a standardized way both as to the content of their answers and
their nonverbal behavior, and they were monitored to ensure that
they maintained standard behaviors throughout the interviews.
As each White interviewer-subject interviewed a White and then a
Black applicant (or vice versa), two judges scored the interview-
ers’ immediacy behaviors.

Overall, the Black applicants received less immediate behaviors
from White interviewers than did White applicants. Specifically,
the interviewers physically placed themselves farther away from
the Black applicants, interviewed them for shorter periods of time,
and committed a higher rate of speech errors (such as sentence
changes, repetitions, stuttering, incomplete sentences, and “in-
truding, incoherent sounds”) with Black than with White appli-
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cants. From these results, the researchers concluded that Black ap-
plicants were treated with less immediacy than White applicants,
consistent with Blackness being viewed as a stigmatizing trait.

In the second experiment, the researchers examined the effect
on a job applicant’s performance of being treated with less imme-
diate behaviors. They removed the applicant’s race as a factor in
performance by using only White subjects in this experiment. Be-
cause this time they were interested in examining the interviewees’
behavior in response to being treated with or without immediacy,
the researchers trained two interviewers to act differently with re-
spect to the factors on which the interviewers in the first experi-
ment had shown significant differences (speech error rate, length
of interview, and physical distance from applicant): one behaved
precisely as the interviewers had behaved toward White appli-
cants (the “immediate” condition), and one behaved precisely as
the interviewers had behaved toward Black applicants (the “non-
immediate” condition). On all other behaviors they were trained
to act similarly. Then, interviews with subjects in the two condi-
tions were rated by both nonparticipant judges and the subjects
themselves.

The results confirmed the operation of a self-fulfilling
prophecy: the applicants who were treated more negatively were
judged both to perform more poorly than the other applicants and
to respond to the interviewers with less favorable behaviors of
their own. The judges rated the applicants in the nonimmediate
condition as performing less adequately and being less calm and
composed than applicants in the immediate condition. In addi-
tion, applicants in the nonimmediate condition reciprocated the
interviewer’s negative nonverbal behaviors by moving their chairs
farther away from the interviewer’s when given the opportunity to
move through a contrived interruption in the interview. In con-
trast, applicants in the immediate condition moved their chairs
closer to the interviewer’s, committed fewer speech errors, and
generally responded with more immediate behaviors, such as for-
ward lean, eye contact, and direct shoulder orientation. Finally,
applicants in the nonimmediate condition rated their interviewers
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as less friendly and less adequate overall than did applicants in the
immediate condition.

Word and his colleagues pointed out the important implica-
tions of this two-stage experiment: “The present results suggest
that analyses of black-and-white interactions, particularly in the
area of job-seeking Blacks in white society, might profit if it were
assumed that the ‘problem’ of black performance resides not en-
tirely within the Blacks, but rather within the interaction setting
itself.”42

Subsequent studies have reproduced this behavioral confirma-
tion process, further documenting the situation-defining and self-
fulfilling nature of social stereotypes associated with race and gen-
der.43 Recent experiments have even shown that behavioral con-
firmation of stereotypes can occur when the stereotype is not
consciously activated—for example, when a stereotype is cued
subliminally by a stimulus outside the perceiver’s awareness.44

Behavioral Confirmation of Stereotypes in Real Life

Collectively, these studies suggest that the behavioral confirma-
tion process can have a significant effect on social interactions
when racial and other group-based stereotypes come into play.
Specifically, they show that stereotypes can define the terms of an
interaction by inducing the perceiver to treat the target in a way
that “boxes in” the target by giving him or her little choice but to
act according to, and therefore in confirmation of, the stereotype.
In other words, the perceiver’s expectations become a feature of
the situation that act to “channel” the interaction so as to create
their own confirming evidence. Stereotypes therefore can be per-
petuated and even strengthened despite their inaccuracy.

Nevertheless, and although it has consistently been produced in
the laboratory and confirmed empirically, some might point out
that the behavioral confirmation of expectations is not in-
evitable.45 Sometimes people are surprised by others who act in-
consistently with their expectations, and perceivers may them-
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selves seek out disconfirming information. Even in laboratory set-
tings, behavioral confirmation of expectations does not occur in
every perceiver-target interaction, and a few experiments have
even produced evidence of self-disconfirming (or “suicidal”)
prophecies.46

Outside the laboratory we may expect behavioral confirmation
to be even less consistent. For one thing, real-life interactions
often bear little resemblance to the neatly arranged, highly artifi-
cial encounters produced in an experimental setting. In daily life,
people’s expectations about others are not usually supplied or
triggered by an outside party’s manipulations, nor do people’s
dealings proceed in as isolated or orderly a fashion as in re-
searcher-contrived interactions. In addition, individuals are not
relegated to simple roles as either “perceiver” or “target”; in au-
thentic interactions, both participants play both roles, and so each
person’s expectations of the other will come into play. Further, in
day-to-day interactions the participants may be motivated by var-
ious goals that influence the way they deal with one another. For
example, someone who is motivated to make an accurate judg-
ment about another person—perhaps because he depends on her
to work with him on a project, knows that he will later be re-
quired to justify his assessment, or simply has been asked to form
an accurate impression—may consciously refrain from imposing
his expectations on the other person, may be more attentive to the
effect of the situation on (as well as disconfirming evidence in) her
behavior, and may seek more individuating information about
her. Whichever of these behaviors the person adopts gives the
other person the opportunity to act inconsistently with the per-
ceiver’s expectations. Similarly, someone who is motivated to get
another person to like him will behave in a more open (even an in-
gratiating) way that is less likely to produce a self-fulfilling out-
come.47

Even the random particulars of the situation—such as whether
or not the parties are in a hurry, whether they are focused on one
another or distracted by some other concerns—may affect
whether their interaction follows the textbook pattern. Moreover,
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although the behavioral confirmation model stresses the power of
the perceiver in defining the situation and limiting the target’s op-
tions in terms of how to respond, we should not underestimate the
desire, and sometimes even the power, of an individual in the tar-
get position to “disconfirm” the perceiver’s expectations. Some-
one who becomes aware of another’s negative impression of her
and feels threatened by that view may choose to behave in ways
that visibly disconfirm expectations. I could have held my ground
with the doctor and remained dry-eyed; I am quite sure that even-
tually he would have let me leave.

These means for disrupting the process are supported in the lit-
erature and suggest that human interaction is not hopelessly
mired in a vicious circle of self-fulfilling prophecy. Nevertheless,
behavioral confirmation of negative expectations is highly reliable
in the types of interactions that may have the most far-reaching ef-
fects on some groups’ vulnerability to discrimination and access
to opportunity, as well as on the perpetuation and entrenchment
of the negative stereotypes that influence both. Interactions in a
range of settings in which group-based discrimination is a perpet-
ual concern—such as employment, health care, and the criminal
justice system—tend to be characterized by the presence of factors
that promote behavioral confirmation and the absence of factors
that might disrupt the process. In these settings, the types of ex-
pectations at issue, the typical power differences between the par-
ties, the parties’ respective roles in and goals for their interaction,
the circumstances under which they interact, and the institutional
practices that structure their encounter all come together to limit
the target’s options for acting other than in confirmation of nega-
tive stereotypes.

First, while some expectations of the kind tested in laboratory
settings (for example, that a random target is hostile or extro-
verted) might be harder to create and more easily dashed, negative
cultural and social stereotypes are the very kind of expectations
that have the strongest influence on interactions and the greatest
likelihood of being behaviorally confirmed. They tend to be held
with more certainty than other interpersonal expectancies be-
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cause they are shared and validated by others—often by society at
large. In addition, group-based stereotypes are often both auto-
matically activated and chronically accessible, and therefore are
insidious and powerful in coloring perceivers’ interpretations of
interactions.

Even when perceivers are aware of the influence of those stereo-
types and try to resist acting on them, they might have difficulty
doing so—or might even aggravate the stereotypes’ influence.
That is, the fear of appearing racist might introduce a kind of
stereotype threat into the situation that causes a person to
“choke” in an interracial encounter, and then to behave in a way
that is more prejudiced than he feels.48 On the other hand, trying
not to be seen as prejudiced might also help to prevent behavioral
confirmation by leading a person to behave more agreeably to-
ward his partner. Behaving more agreeably has the dual advan-
tages, as we have seen, of enabling a person to form a more accu-
rate impression of his partner and of making the interaction more
pleasant for that person. Because of the stress associated with try-
ing to be seen as egalitarian, however, the perceiver who is work-
ing to overcome his biases might enjoy the interaction less and
therefore like the target less.49

Further, negative stereotypes of minority groups tend to come
into play within interactions that are structured to favor their be-
havioral confirmation, because “the same people who are typi-
cally the targets of social and cultural stereotypes are often those
who have less power in our society (e.g., members of minority
groups).”50 The mere existence of a power differential plays a sig-
nificant role in behavioral confirmation because it structures the
real-life interaction similarly to a laboratory setup, in which one
party clearly functions as perceiver and the other as target. While
both parties literally bring their own expectations of one another
into their interaction, the more powerful of the two tends to set
the tone for the interaction, thereby functioning as the perceiver.
Further, in the settings that raise the most concern, the roles of
perceiver and target are designated consistently with the power
differential: the interviewer evaluates the interviewee’s suitability
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for employment; the doctor diagnoses and formulates treatment
options for the patient; and the police officer assesses the suspect’s
likely guilt or innocence.

In addition to structuring the interaction in a way that pro-
motes textbook behavioral confirmation, the power differential
influences the parties’ goals for the encounter, and therefore each
party’s choice of an interaction strategy. The perceiver’s goals play
an important part in determining whether she gives the target op-
portunities to disconfirm expectations or instead boxes the target
in to behaving so as to confirm her expectations. For example, a
perceiver who seeks to intimidate the target or to establish her su-
perior position might treat the target in an unfriendly or con-
temptuous manner, thereby constraining the target’s options for
responding and setting off a confirmatory chain of events. Further,
the more powerful perceiver may not be aware of her biased ex-
pectations, may not be motivated to form an accurate impression
of the target, or may even be motivated to confirm her preformed
judgment of the target.

These motivations can promote behavioral confirmation even
in situations in which the perceiver’s goal is to learn about the tar-
get for purposes of making a decision about him, for the goal of
acquiring knowledge is not necessarily the same as the goal of
making an accurate assessment, which tends to allow for discon-
firmation of expectations. Some settings—for example, interview-
ing or counseling situations or teacher-student relationships—
might activate a perceiver’s desire to get a stable and predictable
view of the target, as opposed to an accurate one, so she can per-
form her duties of assessment:

[T]herapists and counselors need to know what to expect from

their clients, typically having to make assessments of their clients’

well-being and their prognosis for improvement in treatment.

Employers also seek a predictable view of job candidates, often-

times trying to decide during the job interview what they are like

and how they will perform on the job. Similarly, teachers often

are tempted to make quick judgments of their students and get
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an idea of what kind of learning curves they can expect from

them.51

Sometimes, too, people just want to believe that the world is sta-
ble and predictable and that they can rely on their “beliefs, ex-
pectations, preconceptions, hunches, and stereotypes” to guide
their interactions with other people.52

In such cases, the powerful perceiver tends to find her expecta-
tions confirmed, and it is not hard to see why: a person in this po-
sition will tend to limit the amount of information that she gath-
ers and therefore needs to process (perhaps by asking the target
biased and leading rather than open-ended questions), to focus on
information that is consistent with her expectations, to interpret
ambiguous information as confirming those expectations, and to
elicit expectation-confirming behavior from the target. Moreover,
even if the target’s behavior is ambiguous, the perceiver (and third
parties) may view it as consistent with expectations due to the
general tendency of observers to interpret the ambiguous behav-
ior of another person in accordance with the observer’s expecta-
tions, and the specific tendency to interpret ambiguous behavior
in conformity with racial stereotypes.

In turn, a lower status, less powerful target realistically has
fewer options in choosing an interaction strategy. Assuming he
is aware of the perceiver’s expectations, a target sometimes can
disconfirm expectations by failing or refusing to accommodate
the perceiver’s definition of the situation. However, a target who
is subordinate to the perceiver is not likely to even try to do so,
especially if he determines that it is not in his self-interest to re-
spond inconsistently with the perceiver’s overtures. A target may
have a number of reasons for choosing to defer to the per-
ceiver’s script. Sometimes a target simply feels that it is not
worth making the effort to challenge the perceiver’s views be-
cause the consequences of being misperceived are trivial. It did-
n’t really matter to me, for example, whether or not the doctor
thought I was a typical emotional female—I just wanted to get
out of his office.
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In many situations involving a more powerful perceiver, on the
other hand, the target may feel that he has little choice but to
defer, because he has too much to lose by challenging the per-
ceiver’s script. Social norms generally discourage disconfirming
behavior, and a target sometimes pays a heavy social price for vi-
olating the rules. Especially if the target depends on the perceiver’s
goodwill in order to avoid a negative outcome, the wiser course
may be simply to take “the line of least resistance” by responding
in accordance with her overtures, even if it results in confirming
her expectations about him.53 A lower-status target also may see
an advantage to behaving in conformity with the perceiver’s ex-
pectations, because he or she may anticipate being rewarded for
so complying. For example, a woman interviewing for a job with
an employer who holds traditional views of women’s appropriate
roles and behavior might dress and act in a more stereotypically
feminine way in order to increase her chances of being hired.54 In
some cases, the target in such a situation may not be able to avoid
being perceived consistently with the stereotype no matter how he
behaves, because his actions may be interpreted in a biased fash-
ion by the other anyway.

Other aspects of the situation may reinforce these tendencies or
add new pressures toward behavioral confirmation. Sometimes
the situation simply does not present the opportunity for discon-
firming behavior, because it is not the type of setting in which the
target has a chance to act in ways that challenge the perceiver’s ex-
pectations. If the parties interact in a situation where set proce-
dures must be followed, such as a classroom or a medical office,
the target may have a limited range of choices in terms of how to
respond. Some qualities that the perceiver attributes to the tar-
get—attitudes or beliefs, for example—might be internal traits
that are not easily disconfirmed through behavior. And sometimes
the parties simply lack the cognitive or behavioral resources to do
more than resort by default to stereotype-confirming patterns of
behavior and interpretation. For example, the perceiver may be
under too much stress or too busy to do much more than rely on
cognitive and behavioral shortcuts. People who are physiologi-
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cally or emotionally aroused or under greater cognitive load may
rely more heavily on expectations and stereotypes.55 One study
even found that “morning people (i.e., those who reach their peak
of cognitive functioning early in the day) are more likely to rely on
their stereotypes at night,” while the opposite was the case with
“night people.”56 Time pressures also limit the ability and moti-
vation of both parties to avoid stereotype confirmation. Under
these constraints, perceivers will find it easier to both see and treat
the target consistently with expectations, and the target likewise
may find it easier to get through the interaction by complying with
the perceiver’s script for their interaction.

Behavioral Confirmation in Context: 
Self-Fulfilling Stereotypes of Criminality

As we have seen, a wide range of expectations and stereotypes can
sometimes produce their own confirmation, even when those ex-
pectations are wholly without foundation. The consequences of
behavioral confirmation also can vary, depending on the content
of the stereotype and the situation in which it comes into play. It
may matter little, for example, whether a new acquaintance at a
party develops an erroneous impression of you if you are unlikely
to see that person again. With some stereotypes, on the other
hand, the consequences can be dire and even life threatening.

An especially powerful stereotype with far-reaching effects
links the members of some social groups with expectations of
criminality and deviance. It is well known that men of color—
whether Black, Latino, Middle Eastern, or Asian—are often seen
as violent, aggressive, or treacherous. Gay men also are stereo-
typed as deviant or criminal; they may be viewed, for example, as
sexually promiscuous or predatory.57 Aside from its obvious in-
fluence in the criminal justice process itself (an example of which
will be explored below), this kind of association has implications
for the way members of those groups are treated and respond in
a variety of settings as mundane as retail transactions and as seri-
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ous as health care. Later we will explore one example, seeing how
the expectation that a Black male patient will be aggressive or vi-
olent can cause doctors to treat him in a racially prejudiced man-
ner, leading the patient to act in conformity with the stereotype
and the clinician to make a more severe diagnosis or to recom-
mend a more restrictive intervention than might actually be war-
ranted—but which appears to be completely justified.

Stereotypes of criminality can infiltrate ordinary daily transac-
tions as well. For example, some individuals routinely encounter
a private form of racial profiling (“shopping while Black” or
Brown) in which they are watched, followed, questioned, and
even accosted by store managers, salespeople, and security guards
who have absorbed the stereotype that people of color are likely
to shoplift. Many of these shoppers are well aware of these suspi-
cions. Some may try to head off trouble by playing against the
stereotype, to “prov[e] themselves to be worthy shoppers”58—
dressing in their finest clothes, using sophisticated language and
mannerisms, buying things they don’t really want, or tipping
extra generously for even substandard service. But their aware-
ness of store personnel’s mistrust and scrutiny also can lead shop-
pers to behave in ways that appear to confirm that they can’t be
trusted or to justify harsh or aggressive treatment. An individual
may act nervous or paranoid out of concern that she will be mis-
taken for a shoplifter, or she may confront store personnel whom
she perceives to be treating her with suspicion or disrespect. This
behavior, in turn, can itself become an objective basis for stopping
and questioning the shopper, for denying her service or excluding
her from the premises, or even for physically restraining the shop-
per or calling the police.59

In a similar way, everyday encounters with police can turn con-
frontational based on little more than each side’s expectation of
trouble. These expectations are confirmed when the following se-
quence plays out:

(1) police approach black citizens with undue suspicion; (2) blacks

often anticipate unfair treatment from officers and thus withhold
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respect and deference, which is conducive to harsh police reac-

tions; and (3) the very exercise of police authority (often brusque

and authoritarian) may be mistakenly construed by citizens as

symptomatic of racial discrimination, again leading to conflicts

that result in punitive treatment of black citizens.60

Stereotypes of criminality also come into play at various points
later in the criminal justice process. Volumes have been written on
the influence of racial stereotypes in law enforcement, on prose-
cutorial decision making, at trial, and in sentencing. One particu-
lar transaction in the criminal justice process—police interroga-
tions of criminal suspects—provides an almost textbook example
of the potential for behavioral confirmation of erroneous expec-
tations and a vivid illustration of the real-life consequences of this
dynamic.61 The outcome of an interrogation can determine
whether a person goes free or is prosecuted, and ultimately may
influence whether he is acquitted or convicted and the severity of
his sentence.

There is good reason to believe, and initial experimental evi-
dence to support the belief, that these interactions have great po-
tential to produce behavioral confirmation of erroneous expecta-
tions of guilt. An interrogation that does elicit false confirmation
of guilt—particularly one that results in a false confession—has
serious consequences for the suspect. Not only does the encounter
fail to bring an end to the criminal investigation, but the suspect’s
behavior tends to be viewed as especially persuasive evidence of
his guilt.62 Furthermore, the behavioral confirmation of erroneous
expectations of guilt would compound, and certainly would not
check, the effect of racial bias in the criminal justice system to the
extent that race already acts as a proxy for criminality in decisions
that are made at various points throughout the criminal justice
process.

The intent to obtain a false confession is not necessary for be-
havioral confirmation to occur, or even a false confession to be
elicited, if the interrogator believes the suspect is guilty. Whether
or not the interrogator intends to produce false evidence of guilt,
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the interrogation is structured almost ideally to allow for such a
result.

First, the interrogator enters the interaction with a strong ex-
pectation—“predisposed and reasonably certain of the suspect’s
guilt”63—because standard practice is to interrogate only those
suspects whom investigators have determined are likely to be
guilty based on a preliminary interview. As two experts on false
confessions have stated:

Although there is little evidence that American police intend to ex-

tract confessions from the innocent, they too frequently become so

zealously committed to a preconceived belief in a suspect’s guilt or

so reliant on their interrogation methods that they mistakenly ex-

tract an uncorroborated, inconsistent, and manifestly untrue con-

fession. Too often interrogators appear to give no thought to the

possibility that the confession they have extracted could be false.64

The strength with which this belief is held may not be warranted,
however. The determination of guilt often is based on an officer’s
assessment that the suspect is lying when he denies the allegations
against him, and it may not be supported by external evidence.
Moreover, studies have shown that “even experienced detectives”
may not achieve better than “chance-level” accuracy in distin-
guishing between true and false denials of guilt, although they
may be quite confident in their judgments.65

Second, the interrogation of a criminal suspect may be the epit-
ome of the goal-driven social interaction. While the interrogator’s
explicit purpose may be to get a truthful statement, if she believes
the suspect is guilty the interrogator will define a successful inter-
rogation as one that results in a confession. Interrogators may use
a number of strategies to achieve that goal and, by definition, to
deny the suspect the opportunity to disconfirm the expectation of
guilt. The interrogator uses this goal to set the tone of the inter-
action, as the standard interrogation manual advises interrogators
to “convince the suspect that he has no doubt as to the suspect’s
guilt.”66 Techniques designed to prod the suspect toward confess-
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ing include suggesting that forensic evidence of his guilt exists
when in fact none has been found, or pretending to sympathize
with the suspect, perhaps by minimizing the “moral seriousness”
of the offense or suggesting a more palatable motivation for the
crime than the one that is presumed. Interrogators are advised to
“communicate[] to the suspect the futility of maintaining his in-
nocence”67 and to resist the suspect’s attempts to deny his guilt.
Interrogators may, in fact, become so fixated on obtaining a con-
fession that they ignore disconfirming evidence that the suspect
offers.

Moreover, the social structure of the interrogation is ideal for
producing behavioral confirmation of the interrogator’s expecta-
tions, because she is both the perceiver and the more powerful of
the two parties. Not only does her role require her to question and
evaluate the suspect, but she also has the ability to control both
the course of the interrogation itself and the fate of the suspect,
and she may play up those abilities whenever it seems strategically
expedient to do so. The standard interrogation manual suggests,
for example, that the interrogator conduct the interrogation in
private, “emphasize his complete control of the situation [by] re-
quir[ing] the suspect to wait alone in the interrogation room for a
brief period before meeting with him,” and “invade the suspect’s
body space, direct him to be seated if he attempts to stand, and
prohibit him from smoking or fidgeting.”68 The interrogator also
may manipulate the suspect by leading him to believe that she will
act to procure a benefit for him if he confesses.69

The suspect, on the other hand, may tend to be deferential and
accommodating, especially if he is innocent and believes that he
should continue responding to questions in order to clear up the
interrogator’s mistaken belief that he is guilty. However, because
she has been trained to ignore the suspect’s protestations, to main-
tain her attitude of certainty, and to systematically break down
the suspect’s resistance, the interrogator is not likely to relent in
pursuing a confession. Instead, she is likely to continue to try to
convince the overborne suspect that it is in his best interest to con-
fess.
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Experts have explained that even an innocent suspect may end
up believing that he is better off confessing if the interrogator is
successful at creating the impression that he has little chance of
“surviving police questioning without being arrested and pun-
ished.”70 Both guilty and innocent suspects may come to view
confessing as a rational choice because interrogators are trained
to manipulate a suspect’s perception of his situation, convincing
him “either that he has been caught (if he is guilty) or that his sit-
uation is hopeless (if he is innocent), that further denial is point-
less and that it is in his self-interest to confess.”71 Even if the sus-
pect continues to maintain his innocence, moreover, the inter-
rogator may continue to believe he is guilty, because she may
interpret his denials as being deceptive or defensive. However, as
one writer has pointed out, although interrogators may believe
that they can distinguish between truthful and deceptive suspects,
few people—including law enforcement officers—are able to do
so. In fact, some supposed indications of deception are equally
consistent with the anxiety that an innocent suspect would display
because he is “overwhelmed by the dynamics of the interrogation
process.”72

A recent experimental study by Saul M. Kassin and his col-
leagues found that when interrogators employed standard prac-
tices, the potential for confirmation of erroneous expectations
of guilt was high.73 Regardless of the guilt or innocence of the
suspects they questioned, interrogators who entered the interro-
gation believing that most suspects were guilty chose to ask
more guilt-presumptive questions, used more interrogation tech-
niques, and more frequently perceived suspects as being guilty
than did interrogators who believed that most suspects were
innocent. Regardless of their actual guilt or innocence, more-
over, suspects who were expected to be guilty behaved consis-
tently with expectations, for they became “noticeably more de-
fensive.”

Further—and, as the researchers noted, “paradoxical[ly]” and
“disturbing[ly]”—interrogators with an expectation of guilt ex-
erted the most pressure to confess on suspects who were actually
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innocent and therefore provided plausible accounts of their ac-
tivities during the relevant time period. Indeed, the innocent sus-
pects

[b]rought out the worst in the guilt-presumptive interrogators. . . .

Interrogators who approached the task with a guilty base-rate ex-

pectation never stopped to reevaluate this belief—even when

paired with innocent suspects who issued plausible denials.

Rather, it appears that they interpreted the denials as proof of a

guilty person’s resistance—and redoubled their efforts to elicit a

confession.74

Finally, neither interrogators nor third-party observers were able
to distinguish between truthful (innocent) and deceptive (guilty)
suspects: “In short, a presumption of guilt triggered aggressive in-
terrogations, which constrained the behavior of suspects and led
others to infer their guilt—thus confirming the initial presump-
tion”75—regardless of whether or not that presumption was cor-
rect.

The researchers pointed out that the observers’ inability to de-
termine that an innocent suspect was telling the truth has the
“most devastating” implications. First, the observers were able to
distinguish between interrogators with guilty and innocent expec-
tations, and perceived the former as putting more pressure on sus-
pects and working harder to get a confession. Second, observers
considered the innocent suspects’ denials to be more plausible
than those of the guilty suspects. Nevertheless, observers still were
more likely to consider a suspect’s behavior defensive and judge
him to be guilty if the interrogator expected him to be guilty. In
other words, despite being aware of the situational constraints
under which the suspects labored, observers failed to consider
how those constraints might have influenced the suspects’ behav-
ior and ultimately judged them in accordance with the presump-
tions of the interrogator. The observers thus “committed the fun-
damental attribution error,” by failing to correct the impressions
they drew from the suspect’s behavior to account for the chain of
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events set in motion by the interrogator’s initial presumption of
guilt.

Nor are existing legal controls likely to account for the be-
havioral confirmation process through which erroneous expecta-
tions can contribute to determinations of guilt. The standard psy-
chological interrogation techniques described above are not, gen-
erally speaking, unlawful, so law enforcement agencies have no
incentive not to employ them and are unlikely to face sanctions
(such as the inadmissibility of the statement obtained) if they
do.76 Guilt-consistent responses of suspects in such interroga-
tions—perhaps even including false confessions—are likely to be
taken by law enforcement officers at face value, and therefore
will promote the decision to prosecute and perhaps be used to
press the suspect for a guilty plea. As Kassin’s study shows,
moreover, the suspect’s behavior may be read as consistent with
guilt even if it is ambiguous or includes plausible denials of guilt.
If the case goes to trial and the defendant’s statement is admitted
into evidence, Kassin’s study suggests that jurors are unlikely to
factor into their assessments of guilt the extent to which the sus-
pect’s apparently guilty behavior might have been influenced by
the conditions of the interrogation. This may be the case even if
the court instructs the jury to consider the conditions of the in-
terrogation in evaluating the defendant’s statement, because ju-
rors may be unable to disregard a statement once they have
heard it.77

For suspects of all colors, the potential for the behavioral con-
firmation of erroneous expectations of guilt is real. To the extent
that a suspect’s race contributes to the interrogator’s belief in his
guilt, however, the danger is even greater. Furthermore, the mock
juror study discussed in chapter 2 suggests that jurors may be
even less willing or able to discount inculpatory but potentially
faulty evidence when the suspect is not White.78 Compounding
these effects is the possibility that the judge who instructs the
jury herself will be influenced by racial stereotypes, believe the
defendant to be guilty, and unconsciously transmit that belief to
the jurors.79 The “danger[] of presuming guilt,”80 then—espe-
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cially for suspects of color—is that, even in the absence of indi-
vidual actors’ intent to convict an innocent person, an erroneous
expectation of guilt sometimes both creates its own confirmation
and conceals its effect in producing that confirmation, leaving
only objective “evidence” on which to base final judgment.
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Failures of Imagination

When Pat Tillman walked away from a $3.6 million
contract and a promising career in the National Football League
to join the Army Rangers, his decision astounded football fans
and nonfans alike. When Tillman was killed in the line of duty in
Afghanistan, his death evoked an outpouring of tributes from po-
litical leaders, sports figures, and ordinary people and, some sug-
gested, overshadowed the deaths of soldiers from more ordinary
backgrounds who also had perished in Afghanistan or Iraq. When
the military later announced that Tillman had probably been
killed by “friendly fire”—that he was mistakenly shot by members
of his own platoon—the announcement made his death seem all
the more tragic.1

Few people would be likely to suggest that Tillman’s death was,
in fact, more tragic than the deaths of those other soldiers. If it
was not, then why did his death draw so much more notice and
trigger so much stronger a reaction than the death of any other in-
dividual soldier in Afghanistan or Iraq? One obvious reason is
that Tillman did not match our expectations of who becomes a
soldier; the life he walked away from was not one we can imagine
most people giving up to join the military. He was an unlikely sol-
dier, and his death in the line of duty seemed more poignant be-
cause of that.

To learn further that Tillman died from friendly rather than
enemy fire only heightened that feeling. Although deaths from
friendly fire are not uncommon during war, they evoke stronger
reactions than deaths from enemy fire. People feel worse about a
death from friendly fire and view it as a greater hardship for the
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soldier’s family than one from enemy fire. The greater poignancy
of deaths from friendly fire cannot be attributed to differences in
the severity of the survivors’ losses, however. Nor can it be due to
a sense that the victim of friendly fire has higher moral standing
than a victim of enemy fire. Rather, what makes it more devastat-
ing is the sense that a death from friendly fire should not have oc-
curred, because it is incongruous with our expectations of war:
soldiers’ deaths during war are not “supposed” to come at the
hands of their comrades. Because those deaths are not supposed
to happen, the victims are viewed as more innocent than those
who die in a more congruous fashion, and their deaths strike us
as more unjust.2

As Tillman’s story shows, a sense of incongruity can arise on
account of how something happens, and it can be evoked by who
it is that suffers a particular misfortune. Consequently, our sym-
pathy and concern often vary according to how normal or abnor-
mal we perceive someone’s plight to be. As Richard Delgado has
pointed out, this tendency has disturbing implications:

If you see an upper-class white family being evicted from their nice

suburban home, you feel alarmed because you know that sort of

situation is abnormal for them. You realize they must be experi-

encing real distress. But if you see starving Biafrans on TV, you

feel less empathy because you know that is their ordinary situa-

tion. Famines are common in that part of the world, so your heart

does not go out to them as it would to a neighbor who material-

ized on your doorstep not having eaten in eight days.3

Delgado suggests that this bias may also account for the differ-
ences in people’s willingness to help Black and White persons in
distress that we saw in chapter 2. People may be less apt to help a
Black person not because of simple racism, but because the Black
person’s hardship seems normal: “Everyone assumes the black
person has a rough road in life.”4

A social-psychological approach called norm theory explains
these differential levels of empathy. Norm theory holds that peo-
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ple’s reactions to events depend on the degree to which the events
depart from their view of what is normal or to be expected.5 Put
very plainly, “People do not like that which is abnormal.”6 But, as
leading norm theorists Daniel Kahneman and Dale T. Miller have
explained, “The correlation between the perception of abnormal-
ity of an event and the intensity of the affective reaction to it . . .
can have consequences that violate other rules of justice.”7 Del-
gado’s examples show, for example, that our preference for what
is normal predisposes us to sympathize more with those who typ-
ically suffer less and inures us to the pain of those whose hard-
ships we expect. In addition to accounting for our biased affective
reactions to negative events, norm theory reveals our tendency to
develop biased explanations for why bad things happen to people,
as well as to place blame and dispense sympathy accordingly.
Norm theory also illuminates yet another way in which stereo-
types are constructed and reinforced by showing that the normal-
ity bias works not just in hindsight, but also has enduring,
prospective effects. Norm theory illuminates, in other words, how
our responses to discrimination both lead us to accept discrimi-
natory outcomes by default and reinforce the designation of those
outcomes as the default.

In order to understand why our bias toward normality has
these far-reaching consequences, we must first understand the psy-
chological mechanism by which it comes into play when we think
about an event after it has occurred.

Counterfactual Thinking and the Normality Bias

People react to events by thinking about not just what happened,
but also what did not happen. After missing the bus to work, for
example, a person might think, “If only I had not stopped to buy
a newspaper, I would have caught the bus.” When their team loses
a close game in the final seconds, disappointed basketball fans
may think ruefully about how different the result would have
been if their team had successfully converted more foul shots ear-
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lier in the game. This phenomenon is known as counterfactual
thinking: thinking about what might have been instead of what
was, or thinking that is “literally, contrary to the facts.”8 Coun-
terfactual thinking often occurs spontaneously, but it also can
arise in response to a question or prompt. Legal judgments fre-
quently call for counterfactual thinking. “But for” causation, for
example, asks a fact finder to engage in counterfactual thinking to
determine whether or not particular acts or omissions contributed
to an outcome.9 Historians sometimes engage in counterfactual
thinking too, as a way of assessing the importance or influence of
various factors in producing pivotal events. A historian might ask,
for example, “What if Frank Wills, the night watchman at the
Watergate office building in Washington, D.C., had not noticed
on the night of June 17, 1972 that the basement garage doors had
been taped open? Would Watergate still be ‘just an upscale ad-
dress’?”10

Counterfactual thinking influences our emotional reactions to
an event. A person may feel happy or sad based on a comparison
between what happened and what almost or might have hap-
pened. A driver who just misses colliding with another vehicle
feels fortunate because he can so easily imagine the avoided acci-
dent happening, while someone who holds a lottery ticket that is
one digit off the winning number feels sad and unlucky because
she could so easily have won the jackpot.11 People’s counterfac-
tual-based reactions may not match their objective circumstances.
Studies of Olympic medalists and other elite athletes found that
silver medalists were less happy than bronze medalists because of
the contrasting content of their counterfactual thoughts: silver
medalists thought about how close they came to winning the gold,
while bronze medalists were pleased to have won a medal at all,
thinking that they could easily have placed fourth instead.12

The direction—and, as Pat Tillman’s story shows, the inten-
sity—of our reactions to events depend on the content of the
counterfactuals to which we compare them. Norm theory ex-
plains that their content depends, in turn, on the ease with which
we construct those counterfactual alternatives—that is, the event’s
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“mutability.”13 The event’s mutability may explain the intensity of
his supporters’ reactions to Senator John F. Kerry’s loss in the
2004 presidential election. With exit polls early on Election Day
showing Kerry leading incumbent President George W. Bush—in
some states by wide margins—Kerry supporters could easily
imagine Kerry winning and were especially devastated by his de-
feat.14

Our counterfactual thoughts are biased toward normality be-
cause we have difficulty imagining alternatives to scenarios that
we perceive as normal, routine, or unexceptional, but can easily
recast events that strike us as surprising or unusual. The latter can
be altered simply by mentally shifting the exceptional to a more
normal state, because that counterfactual world comes easily to
mind. As a result, people react strongly to exceptional events be-
cause they compare them to what they view as normal, but will
readily accept an expected or taken-for-granted state of affairs
that does not elicit counterfactual thoughts. And while an event’s
normality is the chief determinant of its mutability, other factors
also can affect the ease and likelihood of constructing counterfac-
tual alternatives. Mutable events tend to be characterized by some
sense of “deviance.”15 For example, just as an unusual event is
more mutable than a routine one, a person’s action is easier to
undo than her inaction, and behaviors that are controllable are
more readily imagined differently than those that are uncontrol-
lable.16

Differences in the mental mutability or perceived normality of
events can have far-reaching consequences, because a chain of as-
sessments follows our initial affective reactions. When something
bad happens, whether to ourselves or someone else, we want to
understand why. We engage in counterfactual thinking in order to
explain why the event happened, and the more mutable (less nor-
mal) features of an event tend to take on greater causal signifi-
cance. How easily we can mutate the behavior of the people con-
cerned also influences our explanations for the event, our evalua-
tions of the parties, and our assessments of blame and sympathy.
Furthermore, our affective reactions tend to reinforce or amplify
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those assessments, so that we feel greater sympathy for or at-
tribute less blame to a person the more we identify or empathize
with him and, conversely, view less sympathetically or judge more
harshly a person toward whom we have a less favorable reac-
tion.17 Generally speaking, then, the more abnormal or mutable a
fact or event is, the more salient it will be, the more intense the re-
action it will elicit, the more likely it is to be identified as causal,
and the stronger the evaluations that will result. Finally, we use
the products of counterfactual thinking—whether they be legal or
social judgments—to assess conduct and conditions, and thereby
to set standards. Consequently, counterfactual thinking does not
just draw on but also defines and constructs norms.18

But the mutability of a fact or an event hardly seems a com-
pelling basis on which to make a judgment, for mutability often
does not align with justice or reason. The various factors that af-
fect mutability may, but need not, coincide with objective grounds
for condemnation or compensation, such as the probability, fore-
seeability, severity, or fairness of an outcome.19 What we consider
to be normal, for example, corresponds with what we expect or
have grown accustomed to, so the normality of an event simply
describes our inability to imagine an alternative to it,20 and judg-
ments made by reference to what is normal are in that respect
merely judgments by default. As is by now commonplace to point
out, moreover, what we expect or are used to may simply reflect
biased and unjust social models. Social group stereotypes are
“normal”—they come easily and often unbidden to mind and are
difficult to shake—but they tend to be neither accurate as a de-
scriptive matter nor egalitarian in their prescriptions. Similarly,
social scripts and schemas for how things are “supposed” to hap-
pen may merely reflect a tradition of discriminatory practices.21

Other factors that determine mutability also may form a faulty
basis for reasoning and judgment because they are often random
or arbitrary. In one set of experiments, mock jurors recommended
greater punishment for a burglar and felt greater sympathy for his
victims when the burglary occurred the night before the victims
returned from a three-month vacation than when it occurred in
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the middle of the three-month period. Although the degree of
wrongdoing and size of the material losses were the same in both
situations, the timing of the burglary made a difference in terms
of how easily jurors could mutate it by imagining it not happen-
ing.22

Because the mere perception of mutability may be sufficient to
bias our reactions and evaluations, erroneous assumptions about
the characteristics of a person or the features of a situation may
lead to faulty judgments as well. For example, we may accept
racism as normal because we assume that bigots are driven by ir-
rational tastes and prejudices, without realizing that in some situ-
ations racist behavior is calculated and well within a person’s con-
trol.23 Some recent studies have suggested, moreover, that coun-
terfactual thinking is not purely objective and data-driven, but
may be influenced by existing attitudes and beliefs. That is, in gen-
erating counterfactual thoughts following an event, people some-
times are motivated to mutate that antecedent event that supports
reasoning that is consistent with their existing beliefs. As a result,
they tend to interpret the event in a way that reinforces, rather
than challenges, their existing beliefs and biases.24 Finally, the
judgments that result from counterfactual thinking can be applied
in a biased fashion: in one study that examined how counterfac-
tual thinking operates alongside normative ambiguity, subjects
who reviewed narratives of the same accident in which only the
race of the driver was changed blamed the Black driver more than
the White counterpart for causing the accident by engaging in the
same mutable conduct. Notice that the subjects showed no racial
bias in assessing the mutability of the drivers’ behavior, but they
did judge the Black driver more severely than the White driver
based on their equally mutable actions—probably because, in a
normatively ambiguous situation that supplied a legitimate basis
for assessing a harsh judgment, they could attribute those judg-
ments to a nonracial factor.25

As we shall see, if left unchecked, biases in our counterfactual
analysis can lead us to enact a “counterfactual fallacy”: to confuse
“what might have been the case and what ought to have been the
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case.”26 More to the point, we may confuse what normally is the
case with what should be the case.

The Normalcy and Normalization of Discrimination

Because counterfactual thinking influences our reactions to and
explanations of negative events, biases in counterfactual thinking
have the potential to distort our assessments of discriminatory
outcomes at several levels. First, they can mute our reactions to
discrimination generally, leading us to tolerate and even to accept
unequal outcomes. Our acceptance of discrimination is not due
solely to a general indifference or hardness toward groups that are
vulnerable to discrimination, but results in part from the specific
ways in which our preference for the normal or customary affects
how we process and evaluate events and behavior. That is, the
normality bias leads us to react less strongly to (and perhaps to
not even notice) misfortunes that we take for granted or that fol-
low an expected pattern. This bias also promotes the entrench-
ment of those patterns because it leads us to accept the established
order but to find jarring, and therefore to resist, challenges to
those accepted ways. Furthermore, it makes it easier for us to jus-
tify the established patterns by viewing them as rational and even
fair.

Second, when a case of alleged discrimination does come under
scrutiny, biases in counterfactual thinking can distort our causal
explanations of the events in question and our evaluations of the
parties. Because determining whether discrimination has occurred
is “fundamentally an exercise in causal attribution,”27 the relative
normality or mutability of the parties’ conduct can influence our
judgments of their roles in producing the outcome in a way that
leads us to reduce the perpetrator’s responsibility and ascribe
undue responsibility to the victim. More broadly, our judgments
of blame and sympathy create a feedback loop that reinforces the
norms, expectations, and practices that contributed to our biased
judgments and perpetuate discriminatory reactions and behavior.
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Immutable Wrongs and Suitable Victims

The more easily we can imagine the victim of a tragic fate avoid-
ing it, the more badly we will feel that he has suffered, so that the
level of sympathy we feel and the amount of compensation we
dole out may turn on trivial differences in the circumstances of a
tragedy. In the burglary study discussed earlier, for example, sub-
jects expressed greater sympathy for victims if their homes were
burglarized the night before they returned from vacation than if
the burglary occurred several weeks before their return. Similarly,
subjects in another study recommended significantly higher com-
pensatory awards for a convenience store customer who was shot
during a robbery at a store he rarely patronized than for a cus-
tomer who was shot at his regular store. They also awarded sig-
nificantly higher amounts to a plane crash victim who managed to
walk miles through a remote area only to die one-quarter of a mile
from the nearest town than to one who traveled just as far but
died seventy-five miles from the nearest town.28 In none of the
studies did the victims’ losses or suffering differ based on the cir-
cumstances of their misfortunes. Nevertheless, the fate of the
more highly compensated victims seemed more poignant and the
victims themselves more deserving of sympathy, because subjects
could more easily imagine positive outcomes for them.

A positive counterfactual also may come more easily to mind,
as Delgado’s examples suggest, when it is not normal for a person
to suffer a particular fate. Recall the bursting of the “dot-com
bubble,” when unemployment figures began to reflect not just the
usual losses of blue-collar and lower-skilled service jobs but also
substantial losses of high-paying, white-collar jobs. Numerous
news articles highlighted and analyzed the trend, labeling the
downturn a “white-collar recession” and sympathetically profil-
ing the newly idle (and mostly White) college-educated profes-
sionals for whom unemployment was both a hardship and a
shock. Although white-collar professionals during that period did
indeed suffer higher rates of unemployment than were typical for
that group, they were not, as many assumed, the hardest hit: the
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groups that “usually get clobbered”29 by unemployment—blue-
collar workers, lower-skilled workers, people of color—continued
to bear disproportionately higher job losses. The misfortunes of
unemployed professionals drew more attention and greater sym-
pathy in part because, as one economist put it, “They are not the
people who come right to mind when you think about the job-
less.”30

Similarly, our attention and sympathy for crime victims varies
according to how accustomed we are to seeing them—or, to be
more precise, people like them—suffer crime and violence. Even
the same, equally appalling forms of victimization can elicit dif-
ferent degrees of concern depending on race and class. A couple
of high-profile cases from recent years illustrate this point. Many
readers will likely recall the highly publicized 1989 case of the
Central Park jogger—a case so famous that this reference to its
victim generally suffices to identify it. As Kimberle Crenshaw has
noted, this case, which was believed at the time to have involved
the gang rape and brutal beating of a White investment banker by
as many as twelve Black youths,31 drew massive, sensationalized
media coverage, provoked widespread public outrage, and even
prompted Donald Trump to take out “a full page ad in four New
York newspapers demanding that New York ‘Bring Back the
Death Penalty, Bring Back Our Police.’”32 While she does not sug-
gest that the Central Park jogger’s case did not merit great con-
cern, Crenshaw does point out the dramatic disparity between the
level of concern that case evoked and the virtual silence of the
media with regard to the “twenty-eight other cases of first-degree
rape or attempted rape” that were reported in New York that
same week—many of which were “as horrific as the rape in Cen-
tral Park,”33 but most of which included victims who were
women of color.

Similarly, the great attention paid to a more recent and perhaps
equally famous case—the June 2002 abduction of Elizabeth
Smart, a White teenager from an affluent Utah family—contrasted
sharply with the relative lack of coverage given a similar case that
same spring: the disappearance of Alexis Patterson, a seven-year-
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old African American girl, in April 2002. By one account, the
Smart story received ten times the media coverage given Patter-
son’s case: one thousand newspaper articles and television reports
on Smart versus one hundred on Patterson.34 Reporters, editors,
and producers denied that the victims’ race played any role in the
amount of attention their cases received, pointing out that a num-
ber of factors distinguished them: Smart was abducted from her
own bedroom in the middle of the night while Patterson disap-
peared during her walk to school, the police departments may
have worked differently in sharing information with the media,
and the Smart parents, with their “perfect” family, may have been
perceived more sympathetically than the Pattersons.35 Aside from
these circumstantial differences, however, a number of journalists
and commentators noted that race probably did make a differ-
ence—not because the media consciously resist reporting stories
with Black victims, but because of their sense of “what makes a
compelling national story.”36 What makes a compelling story,
however, often correlates with race and class. As one veteran
Black journalist put it bluntly, “whatever happens in a black
neighborhood doesn’t really surprise anybody. The public is con-
ditioned to expect that.”37 In other words, the explanation may be
simply that crime and violence are an accepted part of Black peo-
ple’s “rough road in life.”38 Their suffering is normal and there-
fore unremarkable.

Furthermore, we take for granted not just who suffers but also
how their suffering plays out. That is, we become inured to mis-
fortunes that fit a story line with which we are familiar, because
the victims’ experiences are hard to imagine otherwise. The more
muted reactions to deaths from enemy versus friendly fire illus-
trate this point. Familiarity accustoms us to racial and other
group-based discrimination as well, because that kind of misfor-
tune often follows standard scripts.

In their analysis of reactions to the bombing of a synagogue in
France that injured several people, social psychologists Dale T.
Miller and William Turnbull pointed out that one need not em-
brace a discriminatory viewpoint in order to assimilate the expec-
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tation that certain harms are normal for some people but not for
others:

France’s then Prime Minister publicly denounced the attack and

expressed his sympathy for both the Jews who were inside the

synagogue and the “innocent passersby.” The Prime Minister’s

differentiation of the victims and innocent passersby provoked

considerabl[e] outrage because many interpreted it as implying

that he did not consider the Jews to be as innocent as the

passersby.

Certainly the term innocent has a strong moral connotation,

but should we assume that the Prime Minister’s remarks reflect

anti-Semitism? Not necessarily. His failure to apply the term inno-

cent to the Jews inside the synagogue may reflect the fact that his

mental representation of a synagogue enabled him to mentally re-

move passersby from the vicinity more easily than the attending

Jews. That the passersby were not the intended victims of the at-

tack also makes their injuries less taken-for-granted and thus eas-

ier to undo mentally (although no more or less deserved) than

those of the Jews. . . . What need not have been, ought not to have

been.39

As this incident suggests, the more readily we recognize the pat-
terns that discrimination follows, the harder it is for us to undo
mentally the routine discrimination we expect and witness, the
more congruous and less remarkable we find its victims’ losses,
and the more acceptable they become. As a result, even extreme
acts of discrimination such as bias-motivated violence can play a
role in normalizing discrimination to the extent that they define
the expected targets for aggression and ill treatment. Observers of
bias crimes understand immediately and viscerally why the victim
was singled out because they recognize the pattern that such crime
follows. As Iris Marion Young has explained, the social environ-
ment surrounding acts of violence, harassment, intimidation, and
ridicule of particular groups makes those acts “possible and even
acceptable.”40
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This pattern of acceptance also characterizes the less dramatic,
more mundane types of discrimination that members of some
groups experience routinely. Dorothy E. Roberts has pointed out,
for example, that habitual racial profiling in law enforcement con-
tributes to an environment in which both the imposition of phys-
ical suffering on members of certain groups and the infringement
of their constitutional rights are expected and minimized. First,
discriminatory targeting by law enforcement officers reinforces
the perception that some groups are “second-class citizens” for
whom police surveillance and even arrest are “perfectly natural.”
In turn, this belief promotes the view that those groups are enti-
tled to fewer liberties and that their rights are “mere ‘amenities’
that may be sacrificed to protect law-abiding people.” Acceptance
of this view results in an environment in which a pattern of dis-
criminatory targeting seems benign, for “when social understand-
ings are so uncontested that they become invisible, the social
meanings that arise from them appear natural.”41

Similarly, Deseriee A. Kennedy has explained that consumer
discrimination—the commercial version of racial profiling in
which retail establishments single out Black and Brown shoppers
for heightened surveillance and other ill treatment—also insinu-
ates itself into our expectations of how people of color should be
treated: “Everyday racism perpetuates itself—it becomes inte-
grated into everyday situations and becomes ‘part of the expected,
of the unquestionable, and of what is seen as normal by the dom-
inant group.’”42 And as we shall see, a history of inferior care has
led to the view that minorities inevitably will suffer worse health
outcomes because “those people” generally don’t do well.43

In addition to being familiar and therefore normal, our scripts,
schemas, and prototypes for discrimination incorporate other fac-
tors that make discriminatory outcomes seem inevitable and lead
us to take them for granted. The standard discrimination schema
includes a perpetrator who intentionally targets a member of a
disfavored group for ill treatment and whose intentional wrong-
doing is triggered by his “taste for discrimination”—a force both
irrational and outside his control. Both the assumptions that dis-
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crimination is intended and that its perpetrators are driven to it
tend to make discrimination seem ineluctable, with all the impli-
cations that the appearance of immutability carries.

As Miller and Turnbull suggested with reference to the syna-
gogue bombing, when a victim is seen as an intended target, the
victim’s fate is harder to undo mentally. As they also have ex-
plained, victims’ losses are more easily taken for granted when the
harm they suffer was required in order for the perpetrator to
achieve his goals—”even when [those] goals [are] reprehensi-
ble.”44 This tendency was confirmed in yet another victim com-
pensation study, in which subjects showed less sympathy toward
and recommended less compensation for a victim whose dog was
killed by a burglar when the dog’s barking “threatened the bur-
glar’s mission” than when the dog was killed when no one was
nearby to hear the barking.45 It is also harder to imagine a differ-
ent outcome if an actor’s behavior is viewed as out of his control
than when it is controllable. For example, to the extent that peo-
ple accept the stereotype of a rapist as being “sex-starved, insane,
or both,” they have a hard time imagining him behaving differ-
ently and refraining from his attack on the victim.46

Taken as a whole—and as unrealistic and inaccurate as they
may sometimes be—our scripts, schemas, and prototypes of dis-
crimination lead us to take for granted and thus to accept in-
equitable outcomes. And by incorporating the assumptions im-
plicit in these conceptions of discrimination, the legal model of in-
tentional discrimination reinforces and institutionalizes this
effect.

We come, in other words, to view members of certain groups
as appropriate or acceptable targets for the kinds of mistreatment
that we are used to seeing them suffer. Even those of us who are
vulnerable to common forms of discrimination may adopt this
perspective to some degree, as we shall see below. Those who do
not see themselves as likely targets of discrimination, on the other
hand—that is, members of typically dominant groups—may even
find comfort in these patterns. One of the less noble tendencies of
human beings is to gauge our own vulnerability to negative events
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by comparison to others—and to prefer to compare “down-
ward,” to less fortunate others. Downward social comparison
gives us a favorable, self-enhancing view of ourselves, thereby re-
ducing anxiety and improving our sense of well-being.47 Accord-
ingly, individuals who can distinguish themselves from potential
targets are able to reap psychological benefits from drawing that
distinction. To the extent that racially discriminatory patterns of
mistreatment provide nontarget individuals with more vulnera-
ble, less fortunate groups with which to compare themselves,
these patterns also provide nontarget persons with a means of en-
hancing their positive views of themselves and the world—to see
the world as safe and just and themselves as invulnerable and
worthy. To the extent that viewing some groups as expected, even
accepted, targets for mistreatment provides a nontarget individual
with a way of differentiating herself from that victim, she may feel
even more insulated from or immune to such treatment because
her group identity protects her. The comfort that comes from see-
ing others as more vulnerable than ourselves in turn serves to re-
inforce the designation of those others as suitable victims.48

Explaining Discriminatory Outcomes

Biases in counterfactual thinking do not just mute our reactions to
discrimination, but they also influence how we explain discrimi-
natory outcomes and evaluate the behavior of others. When bad
things happen, we try to explain why. If they are noticed, there-
fore, discriminatory outcomes require explanation. Causal expla-
nations also must be developed if someone challenges an outcome
in court, because discrimination cases explicitly require the fact
finder to explain the contested outcome by identifying its cause:
did the defendant make the challenged decision “because of” the
plaintiff’s race, or for some other reason?

In order to identify the cause of a negative outcome, we tend to
rely spontaneously on counterfactual thinking.49 Much like jurors
addressing the legal question of “but for” causation, we imagine
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what the result would have been if a different sequence of events
had played out, “undoing” a scenario by changing or mutating
some fact or feature of the situation and projecting how the story
would have ended with that change. If the imagined result is dif-
ferent from the actual result, then the fact that was mutated is
identified as the cause of the actual outcome.50 This analysis typ-
ically takes the form of “what if” or “if only” thinking: when I
imagine myself catching the bus by mentally undoing my purchase
of a newspaper (“If only I had not stopped to buy a newspaper, I
would have caught the bus.”), I identify my buying the newspaper
as the cause of my missing the bus.

The mutability of an outcome influences our search for a causal
explanation. As two researchers have noted, “A causal relation-
ship is more likely to be perceived between proposed causes and
outcomes when the outcomes are highly mutable. . . . [C]ounter-
factual thinking would not support a causal link between failing
to carry an umbrella and a rainstorm, because the rainstorm is an
immutable event.”51 In other words, unlike “if only” thinking,
counterfactual thinking that takes the form of an “even if” state-
ment—“even if I had brought an umbrella, it would have
rained”—would not supply a causal explanation for the outcome.
The expectation that certain groups will suffer certain kinds of
misfortunes thus may prevent us both from reacting to those out-
comes and from questioning how they materialize.

Likewise, an antecedent event will not be identified as having
caused the outcome unless it is psychologically mutable. Social
psychologists have pointed out, for example, that, “following a
suicide in which a man leapt from a window, people would not
cite the presence of gravity as a cause of his death. Although it is
true that an absence of gravity would have undone the outcome,
the presence of gravity is an immutable characteristic of life on
Earth.”52 Conversely, the more mutable the antecedent event, the
greater its presumed causality. Therefore, the greater the ease with
which we can picture an actor doing something differently, with a
different (more positive) result, the greater the responsibility and
blame we will assign that person for the bad thing that actually
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happened. Even random features of an event can lead us to assess
blame differently if they make an event more or less easy to men-
tally undo. In the burglar study, for example, not only were his
victims viewed with greater sympathy, but the burglar who struck
the night before the victims returned from vacation was judged
more harshly than the burglar who broke in weeks earlier.53

When more than one actor plays a part in a situation that has
a negative outcome, the person whose behavior is most readily
mutated will tend to be assigned the most responsibility and
blame for the outcome. Much as the difficulty or ease of imagin-
ing alternatives distorts our emotional reactions to negative
events, the perceived mutability of the parties’ behavior can have
a perverse effect on our explanations of them. It sometimes re-
sults, for example, in our assigning an undue degree of blame to
the victim of a crime for his or her own victimization. As two
commentators put it:

[D]escriptions of a harmful act often present the actions of the

perpetrator in a way that makes him or her part of the presup-

posed background of the story and, as such, relatively immutable.

With the victim’s actions perceived as more mutable than those of

the perpetrator, counterfactual scenarios in which harm is avoided

will tend to be ones that change the victim’s past actions but keep

the aggressor’s behavior essentially constant. The higher availabil-

ity of counterfactual scenarios that modify the victim’s actions, in

turn, may induce an impression that the victim is responsible for

his or her fate.54

The influence of perceived mutability may not result in the perpe-
trator entirely escaping blame. It can, however, lead observers to
question the victim’s behavior and reduce the amount of respon-
sibility they place on the perpetrator. As a result, “People may say
of a rape ‘Of course, he is to blame.’ but go on to say ‘But why
didn’t she do X?’ or ‘If only she had done X and not Y.’”55

Another important influence on the way we assign responsibil-
ity is our preference for the normal or customary—a preference
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that makes it difficult for us to imagine alternatives to behavior to
which we are accustomed. Because of this preference, we tend to
assign less responsibility for a bad result to an actor who behaves
consistently with normal patterns, because it is harder to imagine
him acting differently.56 Recent studies confirmed the cognitive ef-
fect of the normality bias on legal decision making through ex-
periments that examined mock jurors’ judgments of causation,
blame, compensation, and punishment.57 These studies tested ju-
rors’ assessments of defendants’ behavior in experiments that cen-
tered around a medical malpractice claim and an investment loss.
In each experiment, jurors were presented with either a normal or
an abnormal scenario: in the medical malpractice case the defen-
dant doctor treated the patient with either a conventional (nor-
mal) or an unconventional (abnormal) protocol, and in the in-
vestment case the defendant financial adviser placed the client’s
inheritance in either “widely owned conventional stocks” (nor-
mal) or “less widely owned unconventional stocks” (abnormal).
Jurors were significantly more likely to find fault with the defen-
dant’s conduct and to determine that it caused the plaintiff’s death
or loss when the defendant’s treatment or investment choice was
unconventional than when it was conventional. In the medical
malpractice case, jurors also were more likely to find that the de-
fendant deserved substantial blame and bore a heavy moral re-
sponsibility when he chose an unconventional treatment. Their
decisions on liability and compensation reflected these views as
well, by favoring the plaintiffs more when the defendant acted un-
conventionally.

Based on these results, the studies’ authors propose that
“blame and punishment are closely linked to perceptions of ab-
normality. Those who violate norms . . . incur greater responsi-
bility for subsequent outcomes than those who tread along well-
established paths.”58 They offer a couple of explanations for why
these jurors were, as people generally are, easier on those who fol-
low well-worn paths and harder on those who stake out new
ones. First, our strong preference for preserving and reinforcing
that which we see as normal causes us to find it difficult to blame
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people who behave “in ways that preserve, rather than under-
mine, the social order,”59 for “it is hard for us to see negative
agency in normal conduct.”60 Indeed, we may even want to com-
mend their actions, for “to be normal is to be acceptable, right,
and in step with the world.”61 Conversely, we find it easier to
blame those who defy convention when things go wrong both be-
cause it is easier to imagine them making a different choice and
because they have violated a social norm and thereby threatened
the social order.

Our preference for conformity to and compliance with expec-
tations carries through to the way we direct and evaluate our own
behavior as well. This is another reason why, as we saw earlier, sit-
uational pressures can lead us to behave badly—for example, to
refrain from helping a person in need if everyone else is ignoring
his plight—despite our better natures.62

“Acceptable, Right, and in Step with the World”

The second-guessing of the victim’s behavior, and comparative ac-
ceptance of the perpetrator’s, also appears in our evaluations of
the perpetrator and target of discrimination. Again our scripts,
schemas, and prototypes distort our assessments, because our as-
sumptions about the forces that produce discrimination lead us to
view discrimination as inevitable and, accordingly, the perpetra-
tor’s actions as immutable. In particular, the assumptions that per-
petrators are irrational and driven by distaste for the targeted
group contribute to a reduction in the degree of responsibility
they bear for their behavior. While we may condemn that behav-
ior and their presumed motivations, we also relieve perpetrators
of full responsibility to the extent that we believe it would be fu-
tile to try to deter or change them (whether by punishing them or
holding them liable for the harm they cause) or regard them with
a shrugging acceptance.

Perpetrators of both extreme and ordinary forms of discrimina-
tion benefit from this tendency. Opponents of bias crime legisla-
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tion, for example, have contended that hate crime perpetrators are
“not fully responsible for” their prejudice and should not be pun-
ished more severely on account of it.63 Similarly, the prototypical
“racist cop” who deliberately sets out to harass minorities may be
viewed as uncontrollable and unchangeable.64 And a sense of res-
ignation and even tolerance is evident in the common reaction to
young men who assault gays and women: “Boys will be boys.”65

We also reduce the responsibility we place on perpetrators of run-
of-the-mill discrimination to the extent that we assume that they,
like those who commit more extreme acts, are driven by an irra-
tional, character-based aversion to people from certain groups.66

If the actor discriminates because he has a defective character, it is
hard to imagine him acting differently, so we regard his behavior
as unchangeable, resign ourselves to it, and focus our inquiry in-
stead on how the victim could have avoided the bad outcome.

Our preference for conventional behavior also reduces the re-
sponsibility we place on those who discriminate. To the extent
that certain discriminatory practices have become routine, there-
fore, individuals who follow them may be insulated from blame.
In less threatening or more mundane situations, where many dis-
criminatory practices are so well established that we take them for
granted, we are especially prone to minimize the behavior of
someone who discriminates and to focus unduly on what the vic-
tim might have done to invite such treatment.

In some ways, it only seems fair to reduce the responsibility we
place on someone who follows standard practice. After all, prac-
tices become standard based on the actions of many, and it hardly
seems reasonable to hold one unlucky practitioner responsible for
doing what others traditionally have done with impunity, espe-
cially considering the patina of legitimacy that the practice has
thereby acquired. As David Harris has pointed out, the “great ma-
jority of police officers” who make use of racial profiling “do so
not because they are bigoted or bad, but because they think it is
the right way to catch criminals. Racial profiling is an institutional
practice—a tactic accepted and encouraged by police agencies as
a legitimate, effective crime-fighting tool.”67

102 | Failures of Imagination



But while we may sympathize with the individual who follows
standard practice, we also should recognize that our preference
for the existing order carries disturbing implications. Because it
insulates from scrutiny practices that are common and have come
to be expected, it also may lead us to overlook the deficiencies of
standard practices. In other words, because our assessments are
biased in favor of the routine and expected, we equate “normal”
with “appropriate” and even “desirable.”

As Harris explains, until the use of racial profiling in law en-
forcement recently came under critical scrutiny it had long en-
joyed the presumption of legitimacy. Courts regularly deferred to
officers’ judgments to question, detain, and search individuals
based on race or ethnicity, thereby elevating the practice to a kind
of expertise.68 In many cases, however, what the courts, the police,
and the general public viewed as an expert’s well-considered judg-
ment was actually based on no more than “a kind of folk wis-
dom—information that has more in common with stories and leg-
ends than with well-constructed patterns of data.”69 But because
the practice was so well established, and therefore was assumed to
be rational and effective, it went “untested, unexamined, and un-
challenged” for many years.70

When critics subjected racial profiling to empirical analysis,
their studies revealed that this standard practice could not with-
stand rigorous statistical scrutiny. They found, for example, that
racial profiling was not improving law enforcement “hit rates”—
“the rates at which police actually find contraband or other evi-
dence of crime when they perform stops and searches.”71 Instead,
in several jurisdictions where minorities were stopped or searched
at rates greatly exceeding those of Whites, hit rates for minorities
were about the same as or even lower than those for Whites.
Racial profiling therefore did not fulfill the only potential justifi-
cation for the practice: that it would improve law enforcement by
helping officers to catch criminals.72 Indeed, and as Harris also
points out, the very statistical foundation on which racial profil-
ing rests—the higher arrest and incarceration rates among Blacks,
Latinos, and other minorities as compared to Whites—is itself the
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product of racially biased law enforcement policies that create a
self-fulfilling prophecy that falsely confirms a biased expectation
equating race and criminality.73

Furthermore, by insulating this flawed practice from scrutiny,
the presumption of legitimacy accorded racial profiling does not
just mask its methodological failings but also distorts the cost-
benefit analysis by which we evaluate it. First, the presumption of
legitimacy inflates the value of a benefit that turns out to be illu-
sory. But beyond distorting the positive side of the trade-off, ready
acceptance of racial profiling also prevents us from taking a hard
look at the full range of its costs. For one thing, misplaced faith in
the effectiveness of racial profiling casts as illegitimate the com-
plaints of those who bear its most direct burdens: the many inno-
cent individuals who are inconvenienced, humiliated, placed in
mortal fear, and sometimes subjected to physical injury solely on
the basis of their skin color or ethnic appearance. As we have seen
in the period since 9/11, a time that has sparked renewed calls for
racial and ethnic profiling, even members of some groups that are
vulnerable to racial profiling have argued that their group should
bear this cost—indeed, should welcome the chance to be pro-
filed—if it will prevent another 9/11.74

Such a view tends to discount the true costs of racial profiling:
not only are the burdens borne by targets more onerous and ex-
tensive than might be readily apparent, but the costs of racial pro-
filing do not end with the individual targets. Ultimately, all of us
bear them.

Whether or not they personally are stopped or searched, mem-
bers of commonly targeted groups bear the costs of racial profil-
ing when efforts to avoid being detained become a part of their
daily routines. For example, to minimize their chances of being
noticed or stopped by police, or to decrease the likelihood that
they will be treated abusively if they are, Black and Latino mo-
torists may adjust numerous aspects of their daily lives.

These adjustments may include driving cars that are bland and

not “flashy,” dressing in drab clothing or avoiding accessories that
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might make them noticeable, sitting erect at all times while dri-

ving, obtaining “vanity” license plates that advertise their educa-

tional degrees or professional status, keeping the radio tuned to a

classical music station, and scheduling extra time for car trips to

allow for the delay involved in a traffic stop.75

They may also include staying out of predominantly White neigh-
borhoods altogether.76 This sense of responsibility for avoiding
abusive treatment from police passes from one generation to the
next when young Black males receive “The Lesson” or “The
Talk”: instructions from their elders on “how to behave when—
not if—they are stopped by police.”77

Members of targeted groups also suffer, as we have seen, when
widespread acceptance of racial profiling leads us to regard it as
normal, because that view promotes the expectation that people
who look like them naturally will be watched and stopped, as well
as the understanding that their rights, liberty, and bodily integrity
have less value than others’.

What those of us who do not consider ourselves vulnerable to
racial profiling (as well as some of us who do) may fail to realize,
however, is that the practice imposes costs on everyone. Racial
profiling contributes to the racial division of our society because
it limits the mobility of racial minorities and thereby “reinforces
existing segregation in housing and employment.”78 Simply put,
the need to contend with racial profiling is a strong disincentive
for racial minorities to move into or travel through predominantly
White areas, so many people of color will avoid doing so. (Ironi-
cally—but not surprisingly, given the power of expectations to
shape environments—the more segregated our spaces are, the
more likely it is that a person of color will seem out of place in a
designated “White” neighborhood, and the more likely that per-
son is to be viewed as suspicious and potentially criminal.79 Even
driving a bland car at a sane rate of speed while listening to
Brahms on the radio may not help.)

Finally, racially biased law enforcement practices work against
the interests of criminal justice and public safety because they are
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counterproductive. They undermine the legitimacy of the legal
system and place a barrier between the police and the people who
are most likely to be able to help them prevent and solve crimes.
In surveys of public opinion, high percentages of respondents
from racial minority groups—and substantial percentages of
Whites as well—report that they believe the police treat people
unfairly because of race.80 Many also report that they mistrust the
police and would be less likely to believe a police officer’s testi-
mony in court.81 As Harris notes, these views create skepticism
about the legitimacy of courts and their decisions, and they also
have more immediate, practical consequences for the ability of
police officers to perform their duties. Citizens’ mistrust of the po-
lice stands in the way of the relationships with those citizens that
the police need in order to make effective use of promising new
policing methods, such as community-oriented policing. That
mistrust also leads jurors in criminal cases to disbelieve or dismiss
the testimony of police officers—often the most important, or
even the only, witnesses for the prosecution—thereby frustrating
the system’s ability to keep real criminals off the streets.82

Racial profiling in law enforcement is an obvious, but not the
only, example of how differential treatment based on race or eth-
nicity comes to be viewed as appropriate and thereby to escape
both sanction and careful examination. As we shall see, the use of
race as a diagnostic factor in health care, which has been likened
to racial profiling, has become a standard practice as well—one
that is passed from one generation of physicians to the next as
part of medicine’s “silent curriculum.” Like racial profiling in law
enforcement, this practice raises concerns about its equity and its
effectiveness. And as racial profiling had until it came under closer
scrutiny, race-based medicine enjoys a presumption of legitimacy
as part of a culture in which thinking about patients in terms of
race is both expected and unnoticed—simply “the way that it is
done.”83 As a result, a physician’s adherence to race-based stan-
dard practices does not just tend to absolve her of responsibility
for the discriminatory effects of those practices but is regarded as
normal protocol.
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It is not just practices like these, arising in a professional setting
and with the veneer of expertise, that benefit from a preference for
the normal. Even acts that few would regard as proper may be
viewed as less culpable if they follow a familiar pattern. For ex-
ample, when antigay violence follows the standard script for gay
bashing—a group of young men or boys assaulting a gay man or
boy—elders and law enforcement officials often minimize the per-
petrators’ acts, viewing them not as a hate crime but as a rite of
passage. For some young males, that is, joining in such an attack
is a way to be accepted by their peers and by society.84 Violence
against or harassment of women too is often regarded as a nor-
mal, socially acceptable, and even a recreational activity for men,
and likewise may provide its male perpetrators with a way to
bond and achieve social status.85

When it comes to assessing legal responsibility, the normality
bias benefits defendants in two ways. First, some legal standards
for liability explicitly adopt a preference for the customary, so to
the extent the defendant was following a standard practice he is
more likely to be absolved of wrongdoing. For example, if a de-
fendant’s culpability is assessed by reference to an appropriate
standard of care, as in a medical malpractice case, his adherence
to customary medical practices, even those that incorporate race
as a diagnostic factor, will be a strong factor in his defense.86

Second, and as the studies discussed earlier suggest, juries may
be highly susceptible to persuasion through arguments that em-
ploy counterfactual thinking. Both plaintiffs’ and defendants’
lawyers can make use of counterfactual thinking in the narratives
they construct for their cases (a point that will be examined later),
but defense lawyers may be more savvy at exploiting this poten-
tial. Of course, the defense already benefits from the general ten-
dency to view the perpetrator’s behavior as an unalterable part of
the background and the victim’s as correspondingly more muta-
ble. In addition, in some cases the legal elements of the claim di-
rect the fact finder’s attention to the victim’s behavior. In sexual
harassment or assault cases, for example, the jury commonly must
determine whether the victim welcomed or consented to the de-
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fendant’s behavior.87 (As we will see, our stereotypes and cultural
scripts for these situations may reinforce the legal focus on and
tendency to blame the victim.)88 But even these advantages can be
improved on, and defense lawyers commonly employ a couple of
techniques to beneficial effect.

One is to portray the defendant and his actions as utterly ordi-
nary and conventional, thereby triggering the normality bias. A
defense lawyer could portray a police officer who disproportion-
ately targets racial and ethnic minorities as acting on “intuition
and experience”89—that is, as just following sound police prac-
tices that happen to have “an unfortunate byproduct.”90 And
again, even perpetrators of extreme acts can be presented as nor-
mal. In gay-bashing cases, for example, “a common defense strat-
egy is to portray the perpetrator as an ‘average’ person whose ‘ac-
tions are neither serious nor unusual,’ through, for example, evi-
dence of ‘“good family background, exemplary behavior in
school, and participation in organized athletics.’”91

Another tactic is to portray the victim’s behavior as highly con-
trollable, by presenting the jury with various counterfactual sce-
narios in which the plaintiff behaved differently and, conse-
quently, escaped harm. In sexual harassment or assault cases, for
example, the defense attorney might suggest several things the
plaintiff could have done differently—not dressed suggestively,
not flirted with the defendant, not accepted his invitation to join
him for a drink—that could have prevented or put a stop to the
defendant’s advances.92 As we shall see, placing the focus on the
victim creates another opening for counterfactual thinking to re-
inforce existing, biased norms.

“If Only” Counterfactuals and Blaming the Victim

Our evaluations of victim behavior may reinforce our acceptance
of discriminatory outcomes. We may not fully absolve perpetra-
tors of discrimination for their actions. For example, even those
who oppose enhanced punishment for bias crimes agree that the
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perpetrator should be blamed for the underlying crime.93 At the
same time, however, the perceived inevitability of their conduct
leads us to accept the pattern it follows—and to assume the vic-
tim should have, too. And, as we have seen, the comparative im-
mutability of the perpetrator’s behavior and mutability of the vic-
tim’s divert us from scrutinizing the actions of the perpetrator and
focus us instead on what the victim might have done differently to
avoid being targeted.94

This bias in perceived mutability dovetails with another psy-
chological bias that actually motivates us to blame the victim of a
negative event: the general tendency and desire to believe that the
world makes sense. This general belief comprises three specific
suppositions about the world: that it is just and orderly, that it is
meaningful, and that it is controllable: “People deserve what they
get and get what they deserve,”95 bad things will not happen to
people of good moral character, and people can control their en-
vironment through their behavior.96 These beliefs influence our re-
actions to victims of negative events, because we prefer to explain
those events in a way that allows us to preserve our belief in a just
and meaningful world and our feelings of invulnerability and con-
trol. Our self-interest is served, therefore, if we can differentiate
ourselves from the victim by viewing the victim as having caused
his own misfortune. Even people who suffer extreme mistreat-
ment are not immune from scrutiny. For example, the general ten-
dency to blame victims of crime for inviting their own misfortune
has been well documented and analyzed.97 We may identify ac-
tions the victim took that contributed to the bad outcome or, if we
can find nothing in the victim’s behavior that could have caused
the event, we may even derogate the victim’s character by seeing
him as “the sort of person who deserved to be victimized”98—in
other words, as a suitable victim.

Accordingly, victims who are targeted for violence or abuse
based upon their membership in a socially vulnerable group often
are blamed for their own victimization. Because they should have
recognized, as everyone else does, that their very identities mark
them as potential targets, they may be held responsible based on
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such seemingly unobjectionable behavior as being visible, travel-
ing beyond their usual orbit, dressing attractively, or asserting
their rights. Observers might, for example, blame the victim of
antigay violence for having hung out in a place, worn flamboyant
clothing, or behaved in a way that made his sexual orientation
“obvious.”99 A woman who is harassed in a public place might
also be questioned as to what she was doing there or what she was
wearing.100 When a Black person is attacked while walking in a
White neighborhood, observers may ask what the victim was
doing in that neighborhood to begin with. As Patricia Williams
wrote following the 1986 Howard Beach incident:

A veritable Greek chorus formed, comprised of the defendants’

lawyers and resident after resident after resident of Howard

Beach, all repeating and repeating and repeating that the mere

presence of three black men in that part of town at that time of

night was reason enough to drive them out. “They had to be start-

ing trouble.” “We’re strictly a white neighborhood.” “What were

they doing here in the first place?”101

The evaluation of a victim’s behavior also provides another occa-
sion for the reinforcement of stereotypes. In general, our prefer-
ence for the normal leads us to resist and even to penalize indi-
viduals whose behavior is out of step with or challenges the exist-
ing order. Because it is easier to mentally undo behavior that is
considered atypical or abnormal, a person who behaves inconsis-
tently with expectations invites criticism and blame if a negative
outcome follows.102

Even if a person merely acts in a way that is out of character for
him, he may be assigned greater responsibility if he thereafter suf-
fers a bad outcome.103 This may be the case even when the atypi-
cal behavior did nothing to increase the foreseeability or proba-
bility of the bad result. In one study, for example, the actions of a
driver who got into an accident while taking an unusual route
home were perceived as more causal than the actions of a driver
who suffered an accident on his usual way home, even where the
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route taken had no effect on the probability or foreseeability of
the accident.104 Because subjects could more easily imagine the
former driver avoiding the accident, they viewed him as playing a
greater role in causing it.

Whether or not a person’s behavior conforms to group-based
stereotypes also affects its mutability, because behavior that is in-
consistent with stereotypes tends to be viewed as exceptional and
therefore abnormal. As a result, victims who act contrary to
stereotypical expectations tend to be judged as more responsible
for their fates, and the perpetrator accordingly as less. This ten-
dency can lead to the perverse judgment that the victim “de-
served” her misfortune.

In one set of studies, for example, subjects reached paradoxical
judgments of rape victims and their attackers when the victims be-
haved inconsistently with gender stereotypes.105 In those studies,
subjects assigned greater responsibility for their own rapes to rape
victims who strongly resisted their attackers by using high levels
of both vocal and physical resistance than to victims who resisted
less strongly. When the women resisted strongly, subjects also
were less sure of the guilt of the rapist and recommended that he
receive a shorter sentence. One subject’s response to the high re-
sistance scenario employed textbook counterfactual thinking: “If
she had not been so rudely aggressive she might not have been
raped.”106

The studies’ authors pointed out the paradox in these judg-
ments: on one hand, a woman who resists is viewed favorably be-
cause people believe that potential rape victims should resist.
First, resisting may be an effective way to avoid being raped and
second, if she is unable to fend off her attacker, the victim’s resis-
tance provides evidence that she did not consent to sexual contact
and was indeed raped. (Accordingly, subjects in the study ques-
tioned whether victims who resisted very little had been raped.)
On the other hand, a woman who resists invites disapproval as
well, because showing strong resistance is inconsistent with the
stereotype of women as passive, compliant, submissive, and weak.
As a result of these opposing effects, “there is a fine line that a vic-
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tim must not cross.”107 She must resist exactly the right amount—
enough to convince jurors that she did not consent, but not so
much as to be unladylike—in order to be absolved of responsibil-
ity for causing the attack and in order for the rapist to be seen as
fully responsible.

While the rape study provides an especially vivid example of
how our evaluations of victims can serve as a way of policing ad-
herence to norms, the study’s authors point out that it is just one
illustration of a common phenomenon by which people face
penalties for behaving in ways that are unexpected, unusual, or
stereotype-inconsistent. As we have seen, women who assert
themselves by taking on leadership roles may elicit nonverbal,
perhaps unconscious, expressions of disapproval from observers
who may not even realize that they expect women to behave in a
less assertive, more stereotype-compliant manner.108 Whether or
not the observers appreciate the effect of gender stereotypes on
their reactions, their unconscious bias leads them, along with
other members of their team, to view the very same contribution
as less valuable when it is made by a woman than when it is made
by a man. Presumably, these reactions are cumulative over time,
and if that woman were later passed over for a promotion she
might find it difficult to prove that she was a victim of gender dis-
crimination because “objective” evaluations of her work might
support the employer’s decision. Thus, in addition to setting off a
self-fulfilling prophecy, gender stereotypes can enforce and rein-
force the view that it is not normal for women to take leadership
positions.

Living by “Normal”

When we judge people against a standard of “normal,” we exert
pressure on them to live by that standard. That is, our reactions
to and explanations of their outcomes both police and broadcast
our definitions of appropriate conduct and social conditions. And
it is not just observers who exhibit these normality-biased reac-
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tions or develop normality-biased explanations; the individuals
who are the focus of those reactions and explanations may re-
spond that way as well.

Targets and potential targets of discrimination are equally fa-
miliar with the standard scripts for discrimination and, like every-
one else, we may accept them as a given—part of the background
against which we travel. To the extent that we see that back-
ground as immutable, we too may focus our efforts to avoid vic-
timization on the one aspect that we are able to control: our own
behavior. Accordingly, those of us who are vulnerable to discrim-
ination may accept responsibility for our own victimization by
adopting various strategies for negotiating a world in which dis-
crimination is a real and constant force. Those strategies might,
ironically, make us complicit in our own subordination by leading
us to act in ways that reinforce stereotypes and other biased ex-
pectations because those types of behavior make us seem more
normal.

We have already seen the various measures that drivers of color
adopt to avoid drawing the attention of law enforcement officers.
Minorities can deploy similar strategies to avoid other types of
mistreatment. To avoid being targeted for a hate crime, for exam-
ple, members of socially vulnerable groups might avoid going to
places where they might “stick out,” or decline to engage in ac-
tivities that might draw attention to them. Some writers have de-
scribed how their fear of hate crime has influenced even such
seemingly mundane decisions as what neighborhoods to drive or
run through, what events to attend, and even what vacation spots
to patronize.109 Another strategy may be to engage in behavior
that is expected—that is, stereotypical of one’s social group—so
as to avoid attracting unwanted attention. For example, someone
who fears antigay harassment or violence might feel compelled to
behave in rigidly defined, stereotypically gendered ways: “men
might not touch other men; women might not excel at tasks that
require physical exertion.”110

Behaving in a stereotype-consistent, “normal” way may bene-
fit individuals in other ways as well, by helping someone who
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views herself as vulnerable to discrimination to avoid other kinds
of negative treatment or to find favor. As we have seen, one factor
that contributes to the behavioral confirmation of stereotypes in
social interactions is that people often comply with stereotypical
expectations in order to gain the approval of someone else who
expects or demands such a response—or at least to avoid their dis-
approval. People might avoid rejection in a broader sense by stick-
ing to activities that seem stereotype-consistent as well. For ex-
ample, Asian Americans might “confine themselves, perhaps un-
consciously, to the roles that whites are more likely to find
acceptable,” by, for example, gravitating toward “the math, sci-
ence, and engineering fields,” in part as “a mechanism for coping
with anticipated rejection” and as a way of minimizing their sus-
ceptibility to racial bias.111

Obviously, strategies of this kind do nothing to challenge, and
much to reinforce, our biased expectations. Beyond that, they also
contribute to our general inability to see the connection between
that bias and the disparate outcomes that materialize, because
they make stereotypical expectations normal, immutable, and ul-
timately, invisible.
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Discrimination by and 
as Default in Medical Care

We have seen the difficulty of identifying cases in which
discriminatory treatment has occurred—not to speak of deter-
mining whether it was intended—because the same situations that
tend to promote discriminatory behavior also tend to obscure it.
We also have seen that it is difficult to discern discriminatory out-
comes because they fit so well with our view of what is normal. As
a result, discrimination is the default setting to which our actions
and outcomes are inclined, and, like many other kinds of defaults,
once it is set we tend neither to notice it nor to exert the effort to
change it. These points have important implications in situations
that are characterized by normative ambiguity, conditions that
promote rather than disrupt the behavioral confirmation of ex-
pectations, and standard practices that establish disparate out-
comes as normal. The worst such settings would be those in which
decision making is complex and subjective (and, accordingly, in
which decision makers tend to be granted a great deal of discre-
tion and deference), race- or other group-based expectations are
institutionally accepted and reinforced, and decision makers have
greater power than the subjects of their decisions but lack the in-
centive or resources to disrupt the influence of erroneous expecta-
tions on their behavior and decisions.

Medical care is one setting that is characterized by all these fac-
tors and in which the potential for racial bias, in particular, has re-
ceived great attention recently. We know that substantial race-
based disparities in health care status and medical treatment exist,
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because they have been documented. On the other hand, pin-
pointing the cause, or even identifying the existence, of racial bias
in an individual case is a more complex and controversial propo-
sition. One generalization that can be asserted with some confi-
dence, however, is that it is not so much the “person” (that is, the
medical decision maker) as it is the situation that produces the
large share of racial disparities in medical care. As medical pro-
fessionals, social scientists, and legal scholars have shown, the
medical decision-making environment is shaped by conditions
that promote racial bias, including institutional knowledge, prac-
tices, and constraints that channel medical decision makers to
think in terms of race—and patients, sometimes, to respond ac-
cordingly.

Racial Disparities in Medical Outcomes and Treatment

Recent statistics document significant differences in mortality and
health status between Blacks and Whites.1 Those numbers show,
for example, that Blacks have a shorter life expectancy and higher
death rate, higher rate of infant mortality, and higher prevalence
of many diseases than Whites.2 Moreover, numerous studies indi-
cate that patients from racial and ethnic minority groups receive
an inferior level of medical care compared to White patients. While
these differences may take the form of “more” or “less” care for
Blacks as compared with Whites, the real issue is that the dispari-
ties suggest that “minorities may have health care services poorly
matched to their needs.”3 For example, African American patients
tend to undergo fewer expensive or advanced medical procedures
and to receive a lower level of pain relief than Whites, while also
being subjected more frequently to medical hardships, such as am-
putations.4 In addition, Black patients with psychiatric disorders
often are given more severe diagnoses and prescribed more re-
strictive treatment than White patients exhibiting similar symp-
toms, or, alternatively, are not treated for their mental illness be-
cause they are misdiagnosed as having substance abuse problems.5
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Many experts believe that at least part of this disparity can be
attributed to racial bias in the delivery of medical care. For exam-
ple, in its 2002 report, Unequal Treatment: Confronting Racial
and Ethnic Disparities in Health Care, the Institute of Medicine
concluded that “[b]ias, stereotyping, prejudice, and clinical un-
certainty on the part of health care providers may contribute to
racial and ethnic disparities in healthcare” and called for “greater
understanding” of and research into “the prevalence and influ-
ence of these processes.”6 Other prominent physicians and orga-
nizations have expressed similar concerns.7 Some commentators,
on the other hand, have asserted that the focus on physician bias
is itself “divisive” and “worrisome,”8 or that more important ex-
planations for racial disparities lie elsewhere, such as in differen-
tial resources and access to health care9 or differential patient
preferences.10

Undoubtedly, a complicated set of factors plays a role in pro-
ducing disparities in health care and outcomes. Disparities in ac-
cess and resources alone do not account for the documented in-
equalities in health status, however, for racially disparate out-
comes persist even when studies control for access to health care
and socioeconomic status.11 Nor can an explanation based in pa-
tient preferences be viewed as negating that of racial bias in treat-
ment. Proponents of the “patient preference” explanation suggest
that patients’ own cultural preferences play a role in health dis-
parities, for some members of groups receiving inferior care may
prefer the types of treatment they receive.12 To be sure, patients’
preferences generally should be taken into account in prescribing
treatment, and patients may decline to submit to particular inter-
ventions for a range of reasons, such as cultural beliefs favoring
nontraditional treatment or individual aversion to risky or inva-
sive procedures. Yet patient preference cannot be considered a
sound alternative explanation for racial disparities, for it ignores
the potential for racial bias on the part of the physician to influ-
ence the patient’s view of his or her choices. In other words, and
as will be examined further below, differential patient preferences
may in some cases constitute another example of a self-fulfilling
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prophecy that provides false confirmation of the expectation of
difference.

Further, some patient “preferences” are themselves a product
of race discrimination. They may, for example, be a reaction to
the patient’s experience or expectation of being treated poorly
within a biased system and reflect the patient’s mistrust of health
care professionals.13 Their awareness of the history of racial dis-
crimination in medicine—including medical experimentation and
other discriminatory practices—may lead Black patients to fear
abuse or to feel an aversion toward aggressive treatment. As one
legal scholar has explained, this cycle may be self-perpetuating:

[T]he history of racial abuses in American medicine may have had

the effect of putting into motion a vicious cycle: The history of

discrimination causes blacks, as a group, to distrust white doctors;

because blacks distrust doctors, they are generally more likely to

decline aggressive or risky medical treatment; since blacks as a

group are more likely to decline aggressive treatments, doctors

(employing stereotypes) assume that individual black patients will

prefer less aggressive treatment; and because doctors make this as-

sumption, they are less likely to offer aggressive treatment to their

black patients.14

Differential preferences also may mirror racial disparities in treat-
ment. Some studies have traced differential preferences to differ-
ences in patterns of referral for treatment or to perceived chances
of positive outcome. For example, Black patients sometimes are
not referred as frequently as Whites for advanced procedures or
are referred at a later point in their illness, when the suggested
procedure is less likely to be helpful.15 Other studies have found
that patients’ resistance to a proposed treatment sometimes is
based in a lack of familiarity with procedures that may be related
to race. That is, patients are disinclined to agree to procedures
that have not been explained to them, and sometimes patients of
color do not receive the relevant information.16 Alternatively, re-
sistance to a course of treatment may reflect the patient’s belief
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that the suggested procedures tend to result in greater complica-
tions for patients in communities that receive a lower level of care.
Thus, “patient ‘preference’ for less intensive treatment may in fact
represent resignation to the perceived status quo—that interven-
tions are unavailable, unaffordable, ineffective, or unduly risky—
even if those perceptions are not accurate.”17

Moreover, to assert that racial bias influences the delivery of
health care is not to suggest that individual medical professionals
intentionally deliver inferior care to people of color. Those who
cite bias as a cause of disparate outcomes have been careful to ex-
plain that inequities in health care cannot, for the most part, be
attributed to individual, ill-intentioned “perpetrators” and can
occur despite individual practitioners’ good intentions.18 While
some individual practitioners may intend to discriminate, that is
not thought to be a significant explanation for racial disparities in
health care.19 In the health care context, no less than in other areas
of life, racial discrimination can best be understood as a product
of the “symbiotic relationship” among a number of forces. The
medical context is characterized by factors that both promote and
obscure the influence of racial bias, such that “racial profiling”20

can occur “unreflectively, even unconsciously, as a matter of rou-
tine”21—that is, by default.

Channeling Racially Disparate Care: Institutional and 
Cognitive Influences on Medical Decision Making

In some ways, medical care in this country is set up to allow a pa-
tient’s race to influence diagnosis and treatment. Medical institu-
tions themselves actually reward and perpetuate race-based diag-
nosis and treatment when they transmit and sustain the view that
race is an important, “natural,” scientific category, and therefore
a relevant factor in health care through a number of standard
practices. For example, a doctor presenting a case to colleagues is
expected to identify the patient’s race and will be questioned for
failing to do so.22 This practice, along with “a mixed bag of no-
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tions, views and attitudes” about correlations between race and
disease, are part of the “silent curriculum” that is transmitted
from each generation of practitioners to the next,23 and con-
tributes to a culture in which thinking about patients in terms of
race has become both expected and invisible—simply “the way
that it is done.”24

René Bowser has argued forcefully that the idea that race is rel-
evant was created, and continues to be developed and transmit-
ted, through medical research that uses race as a variable, linking
race to biological difference and perpetuating the notion that bio-
logical inferiority, rather than other factors such as differences in
resources or care, accounts for the inferior health outcomes of
Blacks.25 (Some have argued, on the other hand, that including
race as a variable in medical research is an important means of
identifying the role that racial discrimination plays in producing
health disparities. One scholar argues that race-related medical
data are needed in order to “monitor progress or setbacks” in ad-
dressing inequalities. He also warns, however, that “[w]e must be
cautious . . . in our use of race as a variable, taking care to define
what race means in our research, avoiding assumptions of biolog-
ical differences, and accounting for distinctions between race and
socioeconomic status.”)26

The tradition of racialized medical research had shameful ori-
gins, having begun with an agenda to justify slavery27 and having
included the use of African Americans as “clinical material in
teaching and research”28—perhaps the most famous example of
such being the Tuskegee syphilis experiment of 1932–1972.29 The
Tuskegee Study, perhaps more than any other event, has engen-
dered widespread and lasting feelings of distrust of the medical
community among African Americans.30 In a 2002–2003 tele-
phone survey of African Americans’ viewpoints, up to 60 percent
of respondents agreed with specific conspiracy beliefs about the
role of the government or health care system in creating HIV or
preventing the cure of AIDS, conditions that disproportionately
affect African Americans. While relatively low percentages agreed
with the most extreme statements—only 12 percent believed that
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“HIV was created and spread by the CIA,” and 16.2 percent that
“AIDS was created by the government to control the black popu-
lation”—significant proportions of respondents agreed with
statements suggesting that the system either is indifferent to
African Americans or is experimenting on them. For example,
58.8 percent agreed with the statement, “A lot of information
about AIDS is being held back from the public,” 53.4 percent
agreed that “There is a cure for AIDS, but it is being withheld
from the poor,” and 43.6 percent agreed that “People who take
the new medicines for HIV are human guinea pigs for the gov-
ernment.”31 The history of race and medicine also includes the
racial segregation of medical care and the outright denial of med-
ical care to Black people.32

But that history has largely been overlooked or forgotten, and
the belief that Blacks are biologically, as well as culturally, differ-
ent from Whites has become part of the unquestioned, “back-
ground” knowledge of the profession.33 “Evidence” derived from
such research is incorporated into “racial profiles” on which doc-
tors may, consciously or not, rely in making decisions about diag-
nosis and treatment. These profiles include the assumptions that
Blacks are genetically predisposed to certain diseases, better able
to tolerate pain and suffering, and culturally disinclined to take an
active role in their health care or to comply with treatment
plans.34 As commentators have noted, medical decisions that rely
on race as a diagnostic factor when it may not be warranted nev-
ertheless contribute to the perpetuation of racial profiles in medi-
cine by creating a self-fulfilling prophecy whereby physicians’
racially biased diagnoses are incorporated into epidemiological
data that, in turn, are used as objective, empirical “evidence” of
race-related biological difference.35

These racial profiles, coupled with practitioners’ own racial bi-
ases, potentially play a large role in medical decision making.
There is no reason to think that medical professionals are immune
to the influence of racial and other group-based stereotypes that
affect everyone else, and good reason to believe both that such
stereotypes do influence doctors’ perceptions of patients and that
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these stereotypes affect the quality of care they deliver.36 Al-
though, consistent with professional ideals, physicians had long
denied being influenced by patients’ personal characteristics in
their interactions with or treatment decisions for them, several
studies over the past few decades have found that medical profes-
sionals do in fact behave differently with different patients. Stud-
ies have found, for example, that physicians, nurses, and medical
students evaluate or treat patients differently based on such char-
acteristics as the patient’s physical appearance (such as body
weight), perceived “social worth” (such as the extent to which the
patient is seen as contributing to society), age, disability, sexual
orientation, and perceived deviance (such as alcoholism).37

In one recent study, doctors themselves reported having more
negative perceptions of their African American patients than of
their White patients.38 The doctors in this study (all cardiac care
physicians and most of them White)39 reported that they regarded
their African American patients as less intelligent, less educated,
and less rational than their White patients. They also expected
their African American patients to be less likely than their White
patients to participate in cardiac rehabilitation or to comply with
medical advice, but more likely than the White patients to abuse
alcohol or other drugs. In addition, the doctors expressed lesser
feelings of “affiliation” toward their African American patients,
for they less frequently rated them as being “very pleasant” or ex-
pressed feeling about them that “[t]his patient is the kind of per-
son I can see myself being friends with.” Attitudes such as these,
whether explicit or implicit,40 can lead to an “attenuation of em-
pathy across racial lines” that leads to the “unconscious devalua-
tion of minority patients’ hopes, fears, and life prospects.”41

For some patients, physicians’ negative race-based expectations
merge with similarly negative perceptions of patients who are
poor or not well educated, because race is highly correlated with
socioeconomic status.42 In the study of cardiac care physicians’
race-based perceptions, the researchers analyzed separately
whether doctors’ attitudes were influenced by patients’ income
and education levels. While results did not differ for patients in
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the middle and highest socioeconomic status groups, patients in
the lowest socioeconomic status group did fare worse in physi-
cians’ assessments: the doctors were more likely to perceive those
patients as being dependent, irresponsible, irrational, and unin-
telligent. They also viewed the patients of lower socioeconomic
status as being less likely to participate in cardiac rehabilitation if
it were prescribed.43 Other studies have found that, in the mental
health care setting, lower-class patients are “diagnosed as aber-
rant more frequently than middle-class patients.”44

Women, too, are often held in low regard by health care pro-
fessionals. One study found, for example, that physicians “like”
male patients more than they like female patients.45 (“Liking” was
defined to include “warmth, respect, interest, and enthusiasm for
seeing” the patient.) In another study, the vast majority of physi-
cians referred to a woman when they were asked to describe “the
typical complaining patient,” while yet another study found that
doctors applied the label “crock” (meaning a patient who is likely
to give unreliable information) more often to women than to men.
Studies also have found that “physicians believe women to be
more mentally disturbed, to have more social problems and other
vague symptoms, and to be less stoic than men during illness.”46

The clinical context is ripe for the influence of such biases on
decision making. The inherent uncertainty of diagnosis and treat-
ment decisions, the ambiguity of patient symptoms and behav-
ior,47 and the wide discretion accorded medical professionals all
create a situation in which “provider (and patient) presupposi-
tions, attitudes, and fears that engender racial disparities have
wide space to operate.”48 In other words, medical decision mak-
ing takes place in a setting that is inherently uncertain and am-
biguous. As does normative ambiguity generally, such “clinical
uncertainty creates a portal for the entry” of “stereotypes and bi-
ases, conscious or unconscious, [to] shape the exercise of discre-
tion in systematic fashion and [to] result in disparities.”49

The standard practice of noting a patient’s race as part of her
case exacerbates these tendencies not only by transmitting the
idea that race is a relevant factor but also by activating automatic
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stereotyping processes. Once those stereotypes are activated, it is
difficult for the doctor to avoid applying them because the “cog-
nitive busyness” inherent in medical decision making promotes
their application.50 Additional constraints built into the situa-
tion—time pressure, resource limitations, lack of complete and
accurate information, heavy clinical loads, lack of a preexisting
relationship between doctor and patient, rotating staffs, and phys-
ical stresses such as sleeplessness—also promote the use of “men-
tal shortcuts” such as racial stereotypes and profiles and, accord-
ingly, increase the probability that physicians will interpret pa-
tients’ symptoms or prescribe treatment plans differentially based
on race.51

As the Institute of Medicine explained in its 2002 report, given
the situational constraints under which they function,

[d]octors must depend on inferences about severity based on what

they can see about the illness and on what else they observe about

the patient (e.g., race). The exact same symptom information can

lead the physician to make different clinical decisions depending

on the other characteristics of the patient. Physicians can therefore

be viewed as operating with prior beliefs about the likelihood of

their patients’ conditions, “priors” that will be different according

to age, gender, SES [socioeconomic status], and possibly race/eth-

nicity. These priors—which are taught as a cognitive heuristic to

medical students—as well as the information gained in a clinical

encounter both influence medical decisions.52

Behavioral Confirmation in the Clinical Encounter: 
Medical Treatment as a Social Act

Even the clinical encounter, which might seem to present an op-
portunity to check the influence of race-based assumptions by al-
lowing the patient to provide individualized information, may ac-
tually exacerbate rather than reduce the use of racial stereotypes.
The doctor-patient relationship can be an important determinant
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of the quality of care a patient receives, for the diagnosis and
treatment of disease are not just technical processes but also so-
cial acts.53 Studies have shown that the quality of interaction be-
tween doctor and patient can have a significant effect on patients’
health. In particular, higher quality care and better medical out-
comes have been associated with a more “participatory,” teamlike
style of medical decision making involving give-and-take between
doctor and patient. In that ideal relationship, the doctor involves
the patient in treatment decisions by “providing treatment op-
tions, a sense of control over treatment decisions, and a sense of
responsibility for care.”54

Whether this relationship is achieved depends in large part on
the doctor’s perceptions of and feelings toward the patient. Gen-
erally, physicians’ perceptions of patients’ “likability” and com-
petence have been found to influence their treatment of patients.
For example, physicians tend to give less time, attention, and fol-
low-up care to those whom they consider deviant or less likable.55

In addition, doctors give less information to, seek less information
from, and are less likely to attend to information offered by pa-
tients whom they regard as less intelligent or rational.56 Further-
more, the same kinds of “immediate” behaviors that have been
found to produce more positive performances in job interviews—
sitting at the patient’s level, maintaining eye contact, having a re-
laxed posture, nodding, and making encouraging sounds—also
correlate with a better quality of health care.57 Experts regard
these and similar behaviors as positive aspects of physician non-
verbal behavior.58 In fact, these nonverbal behaviors may be both
more important indicators of a doctor’s regard for the patient and
harder to fake than verbal friendliness.59 When a physician feels
uncomfortable with or dislikes a patient, not only is she less likely
to behave in that immediate, patient-centered fashion but she may
even cut off the encounter prematurely, before a thorough inter-
view or examination can be completed.

Moreover, patients’ satisfaction with their medical care affects
their medical outcomes and is positively related to how much
their doctors like them.60 As in other social interactions, patient
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satisfaction and physician liking appear to have a “mutually rein-
forcing effect” within the medical encounter, as the patient and
doctor send and respond to cues that increase their liking for one
another. Likewise, feelings of discomfort or distrust between pa-
tient and doctor can be reciprocated and reinforced through in-
teraction. For example, patients who feel that their doctors do not
respect or are not interested in them may react by providing the
doctor with less information about their symptoms or asking
fewer questions about their conditions. Such behavior in turn may
reinforce the doctor’s perception that the patient is not intelligent
or rational and discourage the doctor from asking questions of or
sharing information with the patient. Similarly, a patient who
does not trust or feel an affiliation with his doctor may be less in-
clined to comply with a prescribed treatment plan.61

While these studies suggest the operation of a self-fulfilling
prophecy in doctor-patient relationships generally, there is good
reason to believe that behavioral confirmation of prior expecta-
tions is especially problematic in interracial clinical encounters. It
bears emphasizing that most encounters between patients of color
and their physicians will be interracial, for the medical profession
historically has failed to achieve a proportionate representation of
racial and ethnic minorities and continues to fall short in this re-
gard.62 Greater racial and ethnic diversity among health care
providers that reflects the diversity of the patient population could
promote stronger doctor-patient relationships and reduce the in-
fluence of stereotypes within clinical encounters for, as the Insti-
tute of Medicine report observed, “[r]acial concordance of patient
and provider is associated with greater patient participation in
care processes, higher patient satisfaction, and greater adherence
to treatment.”63

A number of factors—the kinds of stereotypes and suspicions
doctors hold of minority patients, patients’ stereotypes of doctors,
the structure and constraints of the interaction, and the institu-
tional setting in which it occurs—can all converge in an encounter
that convinces both doctor and patient of the accuracy of their
negative expectations and results in the provision of inadequate
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care. Recent studies based on patient reports and third-party ob-
servations suggest a specific connection between doctors’ negative
views of racial minorities and a lower quality of interaction with
patients from those groups. Rather than engaging them in the
ideal, “participatory” or teamlike style of decision making that
has been connected to greater patient satisfaction and better
health outcomes, doctors tend to spend less time with, ask fewer
questions of, and offer less information to such patients.64 More-
over, because racial expectations can channel and constrain inter-
action in a confirmatory direction without providing evidence of
their influence, the doctors’ decisions or patients’ choices that re-
sult can often be supported with neutral, nonracial justifica-
tions.65

Discomfort often leads people to turn to familiar scripts for
their interaction. In examining his own struggle to overcome feel-
ings of racial prejudice toward his minority patients, one doctor
has described the relief with which he has resorted to “the well-
practiced scripts that have become part of [his] standard doctor-
ing repertoire”66 at times when he has felt distracted or uncom-
fortable with a patient. Imposition of a script would tend to chan-
nel discussion in conformity with the doctor’s preconceived
notions and discourage the patient from offering individuating in-
formation. Doctors may also have greater difficulty communicat-
ing with patients from minority racial and ethnic groups, may in-
terpret the “signals” they emit (such as reports of pain) differently
from the signals emitted by White patients, and may make differ-
ent decisions about diagnosis and treatment based on those sig-
nals despite having equal regard for each patient.67 Implicit prej-
udice may show up in the doctor’s nonverbal behavior as well,
even if she does not recognize it.68

At the same time, patients of color may also hold negative ex-
pectations of White physicians: “These stereotypes may paint the
physician as an arrogant clinician, or as ‘the white man who ex-
periments on minority patients,’ or as a person who cannot be
trusted to provide the whole truth.”69 Members of groups with a
history or expectation of being treated poorly by medical profes-
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sionals may place an especially high value on camaraderie with
and respectful treatment by their doctors, and therefore may react
especially negatively to physicians whose behavior suggests that
they do not like, are not interested in, or do not respect them. In
studies, African American patients have expressed a greater desire
for camaraderie with their doctors than have White patients, but
also (and unlike White patients) have expressed dissatisfaction
with, mistrust of, and disdain for the health care system, based in
part on their suspicions of racial and economic discrimination.70

These suspicions can lead patients to misinterpret common med-
ical practices as being intended to insult or degrade them. For ex-
ample, African American patients may become offended when
White health care professionals wear plastic gloves for a physical
examination, believing that they do so because they are unwilling
to touch a Black person’s skin.71 When a patient senses or suspects
that the doctor feels unfavorably toward him or her, a “chain re-
action” may be set off whereby the patient responds disagreeably
or unhelpfully to the doctor’s overtures—thereby maintaining the
poor dynamic and “confirming” the physician’s perception that
the patient is not intelligent or rational and discouraging the doc-
tor from asking questions of or sharing information with the pa-
tient.

Furthermore, just as situational constraints on medical decision
making generally promote reflexive reference to racial profiles and
stereotypes, so do the conditions of the typical medical interview
promote the behavioral confirmation of such expectations. In ad-
dition to the time and resource limitations and cognitive “busy-
ness” with which physicians generally must contend, the roles and
respective goals of doctor and patient, the power differential be-
tween them, and common institutional practices and procedures
help to create conditions that are almost ideal for the behavioral
confirmation of erroneous expectations.

The roles designated for each party, coupled with the power
differential that characterizes doctor-patient interactions, com-
pound the effects of physicians’ negative stereotypes by placing
the doctor firmly in the position of the situation-defining “per-
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ceiver” and the patient in that of the responding “target.” They
take on these roles because the doctor must assess the patient and
make judgments about the patient’s condition and care. There-
fore, as Whaley has pointed out, the doctor asks the questions
that shape the interaction and, while the patient must respond to
these questions, the doctor’s own behavior is comparatively un-
constrained.72

Power differences also promote both perceptual and behavioral
confirmation of the doctor’s stereotypes of the patient. The doc-
tor-patient relationship is inherently one of unequal power and
status for the simple reason that the doctor is the party with the
expertise and authority in the interaction, while the patient occu-
pies a vulnerable position by virtue of coming to the doctor in a
less knowledgeable, help-seeking posture. Because “[o]ne person’s
ignorance is often the basis of another’s power,” this “competence
gap” between doctor and patients helps to support the doctor’s in-
stitutionalized privilege and maintain the “basic asymmetry in the
doctor-patient relationship.”73 Aggravating this knowledge differ-
ential is the tendency of physicians to believe that patients “are
unable to make [medical] decisions in a knowing, competent man-
ner.”74 This sentiment has been traced to the Hippocratic Corpus,
which states: “lacking professional training the client is too igno-
rant to be able to comprehend what information he gets and . . .
he is, in any case, too upset at being ill to be able to use the infor-
mation he does get in a manner that is rational and responsible.”75

Doctors also have the ability to enlarge their power by limiting the
information they disclose to the patient or by controlling the pa-
tient’s access to other medical resources. Moreover, the patient
who is sick is almost by definition cast in the role of a social de-
viant.76 As with other kinds of deviance or stigma, the patient’s ill-
ness is another basis on which she may be accorded less respect
and a lower status than the doctor.77

Specific medical situations may aggravate the power differen-
tial. One writer has vividly described how the gynecological ex-
amination—“an almost archetypal occasion for the expression of
sex-stereotypic behavior”—may incorporate dynamics that com-
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pound the status and power differences inherent in the structure
of the patient-doctor interaction:

Power differences exist between the individuals not only because

the physician is likely to be a man, but also because he is a high-

status person with an advanced education and plentiful income.

The woman comes seeking help or information from an acknowl-

edged expert who is familiar with both the jargon and the routine.

Further, during the examination she will be undressed, touched,

and required to assume what is considered by many to be a humil-

iating posture. If, in addition, she is referred to as “honey” while

he is addressed by surname and title, the power difference may be

increased.78

Institutional norms and practices cement the status and power
differential by establishing the organizationally appropriate be-
havior for the respective roles of patient and professional. Med-
ical institutions structure activities and program people to accept
their roles, thereby enhancing the divide between patients and
staff. For example, the patient’s “freedom of action and decision”
are blocked through institutionally legitimate “means of social
control,” including the staff’s discretion to dispense or deny priv-
ileges to or withhold information from patients while legitimiz-
ing their decisions to do so by framing them as “medical deci-
sions.”79

In addition, by defining a “good” patient as one who “is coop-
erative and makes few requests of the staff” and a “bad” patient
as the opposite, the institution subtly “maintain[s] social distance
between the patient and staff.”80 Even routine procedures to
which a patient is subjected—being assigned and identified by a
number rather than his name, providing information that “be-
come[s] part of a quasi-public patient record,” submitting to ex-
aminations, being “prevented from performing simple body func-
tions without the assistance of others”—diminish the patient’s
sense of self and lower his status to make it compatible with the
institution’s interests.81
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Furthermore, the power differential is often mutually accepted:
several studies have found that health care professionals and pa-
tients alike “view the ideal patient as a cooperative, acquiescent
person who plays an essentially deferential role.”82

The goals of the typical medical encounter, combined with the
constraints under which they must be met, encourage the individ-
ual practitioner to structure interactions in ways that play into the
power differential to further promote behavioral confirmation of
the doctor’s expectations. A doctor’s functions in a medical inter-
view are similar to those of other professionals whose goals tend
to promote the behavioral confirmation process. Like therapists
and counselors, employers, and teachers, doctors must assess their
interaction partners in an attempt to get a “predictable view” of
them, so they can evaluate “their prognosis for improvement in
treatment.”83 Given the time pressures under which they operate,
the ambiguity and complexity of their tasks, and the amount of
information they need to manage, doctors would be expected to
adopt approaches to clinical encounters that both exacerbate the
effects of the power differential and increase their reliance on
stereotypes. A doctor who is called on to make a quick judgment
after only a brief encounter with a patient may be motivated to
structure the interaction and to process the information derived
from it so as to confirm his or her preformed judgments, rather
than to form an accurate impression. The goal of forming a quick
impression has been found to cause perceivers to ask leading
rather than open-ended questions, to focus on expectation-con-
sistent information, and to interpret ambiguous information as
confirming expectations.

The combination of situational pressures and negative expec-
tations can affect not just the quality of the parties’ relationship
but also the accuracy of diagnosis. It may also lead doctors un-
wittingly to prescribe, and patients to prefer, treatment choices
that are less than optimal.

Mental health diagnosis and treatment of African American
patients provide an especially vivid illustration of the influence of
racial bias, because the kinds of judgments that must be made can
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implicate a wide range of racial stereotypes (including the stereo-
types of Blacks as being aggressive or violent, less complex intel-
lectually or psychologically, or more likely to engage in substance
abuse than Whites) and because mental health professionals may
feel less empathy or optimism for Black patients than for White
patients.84 These stereotypes and attitudes may set off a self-ful-
filling process by which a White mental health professional, feel-
ing uncomfortable with a Black patient and expecting him to be
aggressive or hostile, behaves in a racially prejudiced manner,
leading the patient to act in conformity with such stereotypes and
the clinician to make a more severe diagnosis or to recommend a
more restrictive intervention than might actually be warranted.
Further, White clinicians who do not appreciate their African
American patients’ mistrust of Whites may misinterpret their
symptoms of “cultural paranoia” and misdiagnose their condi-
tions—for example, mistaking depression for schizophrenia.85

Similarly, a lack of familiarity with cultural factors may lead
White mental health professionals to assess Asian American pa-
tients inappropriately.86

Doctors also might encourage patients to make treatment
choices that are not ideally tailored to their situations but instead
are consistent with the doctor’s race-based assumptions. The infe-
riority of the decision might not be apparent, because the patient
might seem to prefer that course over a better-suited treatment
plan. To view that choice as solely based on “patient preference,”
however, can be misleading, because physicians have great power
to shape patient preferences through their ability to control the
way options are presented, as well as how much information is
disclosed, and because patients are unlikely to go against a doc-
tor’s advice due to the physician’s greater knowledge and power.87

Finally, a doctor’s expectation that the patient will not comply
with a demanding treatment regimen may produce its own con-
firmation, because the doctor may present the recommendation in
a perfunctory or unassertive way or may convey negative expec-
tations that “dampen” the patient’s interest in and compliance
with the recommended care. In addition, a patient who does not
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trust or feel an affiliation with his or her doctor may be less in-
clined to comply with a prescribed treatment plan,88 and a patient
who does not expect to benefit from medical care might rationally
decide not to comply with the plan.89

When these factors culminate in inferior outcomes for patients
of color, the reaction is not likely to be one of surprise. Racially
disparate health outcomes have come to seem normal, even in-
evitable, and it may be hard to imagine an alternative state of af-
fairs. The expectation that race is relevant is confirmed and rein-
forced when the predicted outcomes materialize but doctors fail
to see the role that their race-related expectations played in pro-
ducing their own supposed confirmation. The belief that race is
relevant is perpetuated when statistics showing racially disparate
medical outcomes provide “objective,” empirical evidence of that
fact. As a result of these failures of imagination, institutional bias
in medicine becomes “an unseen, self-sustaining force.”90

The Inadequacy of Individual Adjudication 
to Identify Biased Medical Care

Racially biased medical treatment is predictable, but we cannot
predict exactly when it will occur and “[w]e might not even be
able to identify when [it] has occurred.”91 Determining whether
race was the “real” reason for a medical decision may be even
more daunting a task than determining the real reason a candidate
was not hired or a motorist was pulled over. As a result, individ-
ual adjudication under the currently dominant legal model is sim-
ply not suited to addressing the most common reasons for racially
biased medical decision making. Under the federal laws that po-
tentially create a private cause of action for racial discrimination
in medical care, such as the equal protection clause and Title VI
of the Civil Rights Act of 1964,92 the plaintiff is required to prove
that the defendant intended to discriminate.93 The intentional dis-
crimination model would not apply in most cases, however, be-
cause medical decision makers are, by and large, unlikely to be
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motivated by an explicit desire to deliver inferior care to patients
of color. Furthermore, as the preceding discussion has shown,
medical decision making is inherently complex and uncertain, and
institutional, cognitive, and social influences interact with that
ambiguity to simultaneously promote, obscure, and legitimize
racially disparate medical treatment.

Racial bias therefore can infect diagnosis and treatment deci-
sions not only without the decision maker’s intending to discrim-
inate on the basis of race but also without leaving evidence that it
has affected the care delivered. Thus, in addition to being unable
to prove that the defendant discriminated intentionally, the plain-
tiff may be unable to prove another essential element: “that dis-
crimination in fact occurred—that he received different medical
treatment because of his race . . . and not for some other rea-
son.”94 As one legal scholar points out, “Health care providers
making individualized medical decisions . . . can always offer a
medical justification for their decision, even if the decision in fact
arose from a conscious or unconscious reaction to the patient’s
race.”95 In deference to medical professionals’ expertise and the
complexity of their tasks, moreover, courts are reluctant to sec-
ond-guess the nondiscriminatory reasons defendants offer for
their decisions.96 Furthermore, to the extent that a defendant fol-
lowed standard medical practices, her treatment of the patient is
unlikely to be seen as deficient, and those practices will continue
to enjoy the assumption of legitimacy.
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Overriding the Default

The initial definition of the situation which has set the circle in

motion must be abandoned. Only when the original assumption is

questioned and a new definition of the situation introduced, does

the consequent flow of events give lie to the assumption. Only

then does the belief no longer father the reality.1

As we have seen, discrimination is locked in as the de facto stan-
dard, because it can occur without our awareness and because we
regard discriminatory outcomes as normal. Discrimination can
occur by default, because discrimination is the default.

How can we override the default?

Overriding the Default at Trial

This book began with the premise that legal prohibitions against
discrimination are inadequate to redress the largest share of mod-
ern discrimination, particularly under the dominant model of in-
tentional discrimination. The ensuing chapters have shown some
of the reasons why: because the situations and processes that tend
to promote discrimination also tend to mask it, many cases of dis-
parate treatment never make it into the legal system. When a case
does come to court, the discrimination in question might not meet
the prevailing standard because the perpetrator might not have in-
tended to discriminate or the challenged decision might appear to
be justified on nondiscriminatory grounds. To the extent that legal
standards institutionalize a preference for the normal, behavior

6
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that accords with custom or standard practice may be insulated
from liability. Significant improvement, therefore, cannot depend
on individual adjudication, but instead requires structural, insti-
tutional, and social change.

While the book’s central message is indeed the inadequacy of
legal determinations to right discriminatory wrongs, the lessons
we have learned also suggest some possibilities for marginal im-
provements in legal decision making that itself might incorporate
discrimination by default. That is, among the lessons that social
psychology has taught us are the ways in which situational
racism, self-fulfilling stereotypes, and failures of imagination
creep into legal decision making and reinforce the effects of un-
conscious bias in the larger world. As we have seen, situational
racism can come into play when jurors are not mindful of the need
to guard against, and therefore act on, racial bias. Self-fulfilling
stereotypes might taint a jury’s verdict when the judge covertly
communicates to jurors her expectation that a defendant is guilty.
And failures of imagination can cause juries to absolve the perpe-
trator and blame the victim of discrimination when they can eas-
ily imagine the victim, but not the perpetrator, behaving differ-
ently.

Each of these default processes might be checked through mea-
sures that lawyers or judges can take. To combat situational
racism, a lawyer might increase the normative clarity of the deci-
sion before the jury. To counteract any biases she might have com-
municated to the jury, the judge might simplify the questions she
presents them. To overcome failures of imagination, an attorney
might construct counterfactual narratives that focus on the per-
petrator or the outcome.

Increasing normative clarity can help jurors to “resist falling
into the discrimination habit.”2 Jody Armour has proposed a con-
troversial but persuasive idea to help lawyers combat unconscious
bias when it might taint jurors’ decisions: the lawyer should pur-
posefully and explicitly inject race into the case. But Armour’s
proposal is far more sophisticated and virtuous than a simple call
to “play the race card.” He does not recommend making refer-
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ence to race in every case, and he proposes that racial references
be used only if they are carefully timed and crafted to enhance,
and not subvert, the rationality of jurors’ decision making.

Thus, Armour flatly opposes covert appeals to racial fears and
stereotypes, such as a prosecutor might employ in urging jurors to
convict a Black defendant, or that a defense lawyer might use—as
did the defense in the famous subway vigilante case, People v.
Bernhard Goetz—to justify his White client’s shooting a Black
victim as self-defense. Instead, Armour proposes that jurors who
may have been exposed to cues that trigger unconscious stereo-
types, including the aforementioned rationality-subverting racial
appeals, be challenged “to reexamine and resist their discrimina-
tory responses” to “enhance the rationality of the fact-finding
process.”3 Reminding jurors of their egalitarian beliefs during
voir dire or opening statements, for example, can lead them to
check and control the unconscious, automatic processes that can
undermine rational evaluation of the evidence by channeling ju-
rors’ decisions in a discriminatory direction.4

Likewise, greater clarity can decrease the potential for a judge
to influence the jury by unwittingly transmitting her biased ex-
pectations of a party. Recall that studies have found that judges
may, through their nonverbal behavior, “leak” to jurors their ex-
pectations that a defendant will be found guilty. Jurors might pick
up on these cues and evaluate the defendant in accordance with
the judge’s expectations.5 A follow-up to those covert communi-
cation studies found that simplifying jury instructions can reduce
the influence of judges’ expectations on jurors’ decisions. That is,
if jurors receive clear, plainly worded instructions instead of the
complex, often confusing, standard jury instructions commonly
drafted by judicial or bar groups, they understand the relevant
points of law, and hence their job, more clearly and are less likely
to look to the judge for clues to the proper verdict.6 Once again,
situational clarity can counteract the effects of biased expecta-
tions.

To counteract another discriminatory default, plaintiffs’ attor-
neys can take a page from the defense lawyers’ book and make
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more effective use of counterfactual arguments. Defense lawyers
commonly use two complementary strategies to reduce their
clients’ responsibility: one is to paint the defendant’s behavior as
utterly normal and conventional, and hence as unchangeable and
less causal. Another is to focus on what the plaintiff might have
done differently to avoid the harm that befell her. These strategies
exploit the general tendency of observers to seek explanations for
negative outcomes in the behavior of victims, while overlooking
the perpetrator’s behavior as “background” information.

Plaintiffs’ attorneys could turn these strategies on their heads
by employing the converse approaches.7 To combat defense attor-
neys’ attacks on the victim’s behavior—“If only she had said no,”
or its converse, “What if she had not fought back?” or the similar
“What were those Black men doing in a White neighborhood?”—
the plaintiff’s attorney could turn the tables and point out that the
perpetrator could have acted differently and produced a different,
more positive outcome. To counter the popular perception that
the perpetrator discriminated out of a deep-seated, irrational “dis-
taste” for other races, or the similar assumption that men rape or
sexually harass out of uncontrollable biological urges, the attor-
ney can emphasize the calculating, power-enhancing motivations
that underlie these behaviors. They can also underline the excep-
tionality of the perpetrator’s behavior—noting, for example, that
supervisors who make sexual overtures to employees violate ex-
pectations for their role.8 Another way to make the perpetrator’s
conduct more mutable, and hence more causal, is to focus on ac-
tions he took that he easily could have avoided—pointing out, for
example, that rather than go on the attack, the perpetrator could
have let an unfamiliar person walk through his neighborhood un-
molested.

Conversely, the attorney can counteract defense attempts to
make the plaintiff’s behavior appear causal by using “even if”
narratives. That is, the victim’s attorney can point out that even if
the victim had acted differently, the outcome would have been the
same. This kind of counterfactual is most useful in situations
where the perpetrator intended to produce the negative outcome.
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Recall the case of the synagogue bombing in France. As noted
previously, the fact that Jews were the intended victims rendered
their deaths less poignant than those of “innocent” passersby.
However, it is also apparent that the perpetrator was the person
in that case who had the most control over the outcome; if he had
not targeted the synagogue, no one would have been hurt. Em-
phasizing the perpetrator’s primary role in producing the out-
come can counteract a blame-lowering argument that might paint
the perpetrator’s conduct as inevitable and shift the focus to what
the victim could have done differently: even if the victims had
acted otherwise, the perpetrator was the one who determined the
result.9

Prescription for Change: Altering the Situation

Even with improved advocacy and procedures, individual adjudi-
cation will fall short. Overriding the discriminatory standard re-
quires comprehensive changes to disrupt the default processes
that promote discrimination. The first step, therefore, must be to
recognize and overcome the discrimination-promoting preference
for conventional or standard practices, so that we are receptive to
the institutional changes that are most effective. Useful strategies
could include increasing the normative clarity of otherwise am-
biguous situations by making goals definite and clear—for exam-
ple, by measuring outcomes in objective, aggregate terms. An-
other approach is to alter the conditions under which parties in-
teract, both to increase normative clarity and to reduce pressures
that promote the behavioral confirmation of expectations.

Proposals for reform in medical care offer a promising array of
possibilities. Citing the inadequacy of individual adjudication
under current legal standards to identify, redress, and eliminate
racial disparities in medical care, legal experts have asserted that
real reform will come, instead, through efforts that focus on al-
tering the institutions and systems in which medical decisions are
made and care is delivered.10
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Consider, as an example of the power of institutional change to
achieve results, the desegregation of American hospitals in the
1960s. Racial segregation of medical facilities and care was deeply
entrenched in the United States from the days of slavery through
the middle of the twentieth century. Efforts within the African
American community, such as developing their own hospitals,
medical and nursing schools, and having individual physicians
obtain admitting privileges to White hospitals, brought some
measure of improvement, but were not sufficient to address the
basic deficiencies in care and stigmatization of Black patients that
segregation entailed.11

An equal protection challenge in 1963, Simkins v. Moses H.
Cone Memorial Hospital12—“health care’s Brown v. Board of
Education”13—was the first step in the surprisingly smooth de-
segregation of hospitals nationwide, an achievement that was re-
alized in 1966. Desegregation “occurred quickly, quietly and vol-
untarily” following that decision, once Title VI of the 1964 Civil
Rights Act and the Medicare and Medicaid programs of 1965
were adopted. The key to the accomplishment was not, however,
Title VI’s mere prohibition against racial discrimination, but the
decision of President Lyndon B. Johnson to tie a hospital’s re-
ceipt of Medicare funds (a “substantial infusion of federal dol-
lars”) to its signing “an assurance of Title VI compliance certify-
ing that it did not discriminate or segregate on the basis of race,
color, or national origin and that the facility was in compliance
with Title VI guidelines.” Although President Johnson was
warned that his goal of obtaining Title VI compliance and im-
plementing the Medicare program within one year was “seem-
ingly impossible” and that his plan might backfire, “[t]he bold-
ness paid off”: within four months, “over [ninety-two] percent of
American hospitals were integrated.” And, in contrast to the
slow and painful process of school desegregation, all this oc-
curred “without massive resistance, public demonstrations or
protests.”14

Several factors came together to produce this quick and dra-
matic result:
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First, the financial incentives were clear, strong, and unambigu-

ous. Federal Medicare dollars began flowing only after hospitals

integrated and the federal agency certified compliance with Title

VI guidelines. . . .

Second, the . . . effort involved no blaming and no sanction-

ing. The effort was entirely forward looking. . . . No questions

were asked about past behavior and no justifications were

needed.

Third, all hospitals were subject to the same financial pres-

sure. . . . White patients would simply have to adapt because

there were few, if any, segregated hospitals to which to flee.

Fourth, the goal, dismantling overt segregation, was a visible

one that was easily verifiable. . . . The goal was obvious. Hospi-

tals understood what was expected of them. . . .15

In other words, the government’s use of financial incentives pro-
moted straightforward decisions to integrate while it eliminated
factors that might reward or justify decisions to do otherwise.
First, the government created a goal—eliminate racial segregation
in order to get Medicare funds—that directed the hospitals’ be-
havior in the desired direction, and it provided an objective and
visible means of measuring a hospital’s attainment of that goal.
Second, by putting that goal in “clear, strong and unambiguous”
terms, it eliminated the potential for ambiguity that might mask
racial disparities. Third, it offered no “out” or attractive alterna-
tive to compliance because its incentives were appealing to all hos-
pitals and no hospital stood to gain by remaining segregated in
order “to accommodate white prejudice.” Finally, the plan did
not rely on determinations of individual “fault” and hence did not
create the need—or, more important, provide the opportunity—
for past decisions with racially disparate impact to be justified on
some purportedly legitimate ground.16

The story of hospital desegregation through Medicare fund-
ing incentives is, at its most obvious, a story of incentives at the
institutional level altering behavior at the institutional level.
Perhaps less obvious is the potential for change at the highest

Overriding the Default | 141



level to motivate and channel change at lower levels—even at
the levels of the social and cognitive processes that, as we have
seen, join with institutional processes to produce widespread
racial disparities in medical care. Institutional reform has the po-
tential to “channel clinical discretion in ways that reduce racial
disparity.”17

Institutional reform, in other words, can alter the direction of
medical decision making by altering the situation in which med-
ical decisions are made. Of course, these institutional changes
should include examining, redressing, or eliminating practices
that teach racially biased thinking and interaction. Important ex-
amples of such changes would include eliminating the “silent cur-
riculum” by which racial myths are transmitted and reinforced,
recruiting a more diverse group of medical professionals to serve
the diverse population of patients, and interrogating the practice
of racialized medical research.

Institutional reforms need not stop at those, however, for in-
visible situational factors could continue to channel medical deci-
sion making in a racially biased direction. To eliminate factors
that promote and mask racial bias, therefore, institutions should
follow the example of hospital desegregation by first creating the
means to evaluate racial equality in medical treatment and out-
comes in the aggregate, rather than on an individual basis where
racial bias might escape notice or be explained away. Second, they
should reduce the ambiguity of medical decision making and limit
the potential for seemingly nondiscriminatory factors to provide
justification for racially biased care. Finally, they should alter the
goals, structure, and conditions of doctor-patient interactions in
order to disrupt the potential for the behavioral confirmation of
both parties’ erroneous expectations of one another to influence
their care and compliance.

A number of legal scholars have advocated the use of financial
and other institutional incentives (whether positive incentives
such as “bonuses” or negative ones like withholding funds)
based on objective measures of racial equality in care—a pro-
posal that mirrors the successful hospital desegregation initiative
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of the 1960s. They have proposed, for example, that federal
funding, insurance payments, or hospital accreditation decisions
be tied to an institution’s delivery of racially equitable health care
as measured by data on the use of services and choice of thera-
peutic alternatives or other performance criteria, “including pa-
tient satisfaction, rates of childhood immunization,” and use of
specified procedures.18 These suggestions have the potential to
both unmask racial disparity and channel racial equality in care
because they measure racial disparities in the aggregate, making
the disparities visible to both the institution and outside ob-
servers such as regulatory bodies, patients, and other medical in-
stitutions. The result of this openness should, according to its ad-
vocates, create internal incentives and peer pressure for the insti-
tution to rethink its policies and practices. Data collection would
compel institutions to “think about race” and to begin an “in-
ternal dialogue” examining their assumptions and decisions,19

creating a climate that “encourages education, change and im-
provement.”20

Making racial equity a goal for the institution, and therefore a
goal for individual professionals within the institution, should
also affect the dynamics of doctor-patient interactions in a way
that encourages doctors to seek individualized information from
the patient and reduces the potential for behavioral confirmation
of their stereotype-based expectations. As social psychologists
have found, perceivers tend to pay more attention to individual-
ized information about targets and to consider how external fac-
tors might be affecting their conduct in situations in which they
are motivated to make accurate judgments (as opposed to con-
firming their predictions) and when they are aware that their de-
cisions will be compared to objective criteria. Furthermore, mon-
itoring patient satisfaction as well as clinical decisions and out-
comes should have a positive effect on clinical encounters and
reduce the potential for behavioral confirmation to the extent that
it gives the patient greater power in the interaction and encour-
ages the doctor to try to get along with the patient or to make the
patient “like” him or her.
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In addition to proposing that racial disparities be made more
visible and the achievement of racial equity be rewarded, legal
scholars have advocated altering the situation in which doctors in-
teract with patients and make decisions. Their suggested reforms
would channel those interactions and decisions to reduce racial
disparity by limiting the ambiguity of medical decision making
and reducing the situational constraints that promote racially bi-
ased decisions. Some propose, for example, that institutions re-
duce the opportunities for undetected bias to infect clinical deci-
sions by limiting the amount of discretion afforded doctors in
their treatment choices. They recognize that a balance must be
struck between “the goal of reducing racial disparities and the
virtues of greater clinical flexibility,”21 but also point out that
variations that are not based on scientific evidence are the kind
most likely to produce unwarranted racial disparity.22 Health
plans could publish clinical practice protocols, “with supporting
evidence and argument” that would be “open to professional and
consumer review,”23 and “professional medical societies, govern-
ment bodies, or health care payers” might disseminate “clinical
practice guidelines [that] . . . give individual practitioners the abil-
ity to practice evidence-based medicine.”24

Institutions can also adopt measures to alter the conditions of
the doctor-patient interaction through the use of “more nu-
anced” financial incentives than they currently employ. (One
writer has noted that existing cost control measures already cre-
ate financial incentives and disincentives, but they tend to “am-
plif[y] the social impact of . . . stereotypes and failures of empa-
thy”25 and therefore contribute to health care disparities.) These
reforms could be directed at encouraging participatory decision
making between doctor and patient, as well as at reducing the
time pressures and cognitive load placed on doctors. For exam-
ple, insurers could cover desirable practices, such as using lan-
guage translation services or spending more time with patients
and their families, or reward measures of patient satisfaction. In
addition, government standards for Medicaid managed care
plans could incorporate requirements for “the stability of pa-
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tients’ assignments to primary care providers (and these
providers’ accessibility), reasonable maximum patient loads per
primary physician, and minimum time allotments for patient vis-
its.”26 Reforms such as these have the potential to reduce the
small, unnoticed situational factors that, in the aggregate, chan-
nel behavioral confirmation of, as well as the exercise of clinical
discretion based on, racial stereotypes.

We cannot make substantial progress toward racial equity in
medical care unless we “move from a backward looking focus on
blame” and adopt multiple, creative approaches to change “old
patterns of behavior.”27 The proposed reforms discussed above
have the potential to challenge the “unseen, self-sustaining
force”28 of racial bias in medical care by disrupting the processes
by which it operates. We must, as Merton wrote, “cut[] off their
sustenance” through “deliberate institutional change.”29

Accountability-Based Policing

Discrimination in other areas can be disrupted through similar
measures.

Law enforcement agencies throughout the country have
adopted a number of policies and strategies to reduce officers’ re-
liance on racial profiling, whether intentional or reflexive. The
ideal would be “to remove race from police decision making alto-
gether” so that police “just focus on behavior”30—a challenge, to
be sure. That ideal may be difficult to attain, but several strategies
might lead us closer to a world in which race-based policing is
more an aberration and less a standard practice.

The most effective reforms rest on the basic premise that
change must come through public accountability and from the top
of the organization. As might be expected, these strategies include
communicating clear policies prohibiting the use of race as a basis
for predicting criminality (as opposed to using race to identify a
specific suspect based on a reliable physical description), training
officers to help them understand how bias can creep into their de-
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cision making and to deal more effectively with different racial
and ethnic groups with whom they may have contact, and data
collection to get a complete and accurate picture of any problems
that exist so they can be addressed.31

Other ideas aim to alter the situations in which and conditions
under which officers work. First, some departments have adopted
policies that specifically limit officers’ discretion or channel it ap-
propriately. For example, the law allows police to ask for consent
to search a motor vehicle whether or not they have reason to sus-
pect they will find evidence of a crime. Department policy need
not grant officers the full scope of this discretion, however. A po-
lice department—or even the prosecutor, who controls which
cases get to court—could limit consent searches to situations in
which the officer can articulate a basis for reasonable suspicion.
Likewise, requiring officers to write reports of all traffic stops ex-
plaining why they made the stop can prod them to “think twice”
before making a stop.32

Altering the way in which officers and citizens interact after a
stop can both help to improve race relations and prevent the self-
fulfilling process by which tensions often escalate. Policies that
emphasize the value of courteous, fair, and respectful treatment of
citizens—perhaps providing a script of the information officers
must give and reminding them to say “please” and “thank you”
and to apologize for the inconvenience—can help to keep interra-
cial encounters from “degenerat[ing] into a downward spiral of
conflict, confrontation, and mutual contempt.”33

Finally, changing incentive structures within police depart-
ments can also alter behavior for the good. Rather than reward
officers on the basis of the number of traffic stops made, depart-
ments might give recognition to those officers who develop cre-
ative crime-prevention solutions in cooperation with the commu-
nity.34

The multiple, symbiotic processes by which situations channel
racism and stereotypes confirm themselves also serve to obscure
and entrench the dynamics that produce disparate treatment and
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could justify our despair that society can ever break out of this
“tragic, often vicious, circle.”35 But as Merton wrote in 1948, and
as this book has argued, we can and we must thwart the self-ful-
filling prophecy of discrimination by altering the situations in
which—and disrupting the processes by which—it is realized.
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