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Preface and Acknowledgements

The origins of this book can be traced to my undergraduate module PIED3625
Human Rights and International Society, which I taught at the University of
Leeds from 1999 onwards. I developed this module partly because I was not
particularly interested in teaching cold war history, but mostly because I was
fascinated by the moral, political, and legal dilemmas raised by the Kosovo
conflict of that year. It is easy to overlook the fact that, at such an early stage of
my teaching career, I was given the intellectual freedom to pursue my interests
in this way. For that I wish to thank my colleagues at Leeds. I would also like
to thank Charlotte Bretherton, who as an external examiner offered some very
kind words about the module and has continued to be a source of support
and encouragement. It is less easy to forget the role that the students on this
module played in encouraging me to develop the module’s central ideas and its
case studies. Their thoughtful enthusiasm helped make teaching this module
a particularly rewarding experience.

The early versions of this module concentrated on theories of international
society and explored the dilemmas posed by humanitarian intervention. An
examination of international criminal justice came later. I made the decision
to start writing in this area for two reasons. First, the reading list was not short
of references in the area of the English School and humanitarian intervention
but there was clearly a gap when it came to political analyses of international
criminal justice. Second, it became obvious that many of the themes high-
lighted by English School authors were acutely relevant to the question of
international criminal justice. Moreover, the framework they offered helped
me and the students to understand a practice that was becoming increasingly
common. Of course, the year 1999 not only gave us the military campaign
in Kosovo, it gave us the indictment of Milosevic and the House of Lords
judgments on the possible extradition of Pinochet. In addition, the world was
slowly coming to terms with the fact that a year earlier states had agreed to set
up the International Criminal Court. It was an exciting time to be introduced
to these issues. What made that time particularly stimulating were the conver-
sations I was able to have with Martin Cinnamond, who is just completing
a Ph.D. thesis on the dilemmas raised by cosmopolitan law enforcement.
Martin’s commitment to, and knowledge of, his subject is infectious and
having him around to test ideas was a real boost to my initial inquiries. No
doubt he has a promising career ahead of him but I hope he looks back as
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fondly as I do on those initial inquiries. I would also like to thank Michael
Denison who I met at Leeds around this time. He too has just completed
his Ph.D. thesis and is now firmly established as an expert in the politics of
Central Asia. We have sparred together on many political issues and, more
importantly, he has become a trusted friend.

Having made a commitment to write in this area I benefited enor-
mously from contacts with the Coalition for the International Criminal Court
(CICC). Their website and email service have been an extremely valuable
source of information and although they have appeared only as names in
my inbox I must thank Esti Tambay, Sally Ebhardt, Wasana Punyasena, and
many other members of the icc-info mailing list who have over the past six
or so years circulated enormous quantities of information. The Coalition was
also kind enough to arrange access for me to the April 2002 PrepCom in New
York and the September 2004 meeting of the Assembly of State Parties in The
Hague. I would particularly like to thank Joydeep Sengupta for arranging this
opportunity. At the former of these meetings I was able to talk to William Pace
and John Washburn, which helped enormously to clarify the issues raised by
the Court and American opposition to it. Likewise, Heather Hamilton of the
American Coalition for the International Criminal Court was helpful in the
initial stages of my inquiry. The creation of the International Criminal Court
is often held up as an example of the practical impact that NGO advocacy can
have. This will be debated because after all that is what we academics do. I
know for certain, however, that I and many others would be less knowledge-
able of the ICC without the hard work of the CICC and I wish to thank them
for that. Of course, the opinions and arguments expressed in this book are
entirely my own and I take full responsibility for any errors.

Thanks to the library staff at the University of Leeds I have been able to
access the kind of sources that until recently I would not have even considered
using. I would particularly like to thank Janet Morton for her advice on this
matter and for putting up with my emails about not being able to access mater-
ial. Invariably the mistake was mine and the solution was hers. I would also
like to thank Tess Hornsby-Smith who has helped me to maintain the English
School website run by Barry Buzan. I hope this plays a part in the growth
of scholarship in this area and while it is only a small contribution I also
hope my work on the website pays some of the debt owed to those who have
encouraged a new generation of English School writers. I would particularly
like to thank Barry Buzan here. His willingness to organize panels at various
ISA, BISA, and ECPR conferences has enabled me and many others to test
out ideas and to receive vital feedback. I look forward to attending many more
English School panels in the future. I would also like to thank William Schabas
and those contributing to his summer school on the ICC at the Irish Centre
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for Human Rights in Galway. I attended in the summer of 2004 and I would
strongly recommend the school to anyone interested in this subject.

As my ideas developed I received invitations to speak at conferences. I
would particularly like to thank the Robert H. Jackson Center, State Uni-
versity of New York, Fredonia and Bowling Green State University for their
conferences commemorating the 60th anniversary of the Nuremberg trials. I
also benefited greatly from meeting Tim Sellers at the Rothermere American
Institute, University of Oxford in November 2004. We shared a panel at the
conference ‘The United States and Global Human Rights’. Tim’s paper and
our subsequent discussion really helped to focus my thoughts. He has been a
valuable source of encouragement and support since then and I thank him for
that. I would also like to thank the United Nations Association, Wales and the
David Davis Memorial Institute for the invitation to speak at the University
of Wales, Aberystwyth in November 2004. It was particularly nice to see Ken
Booth, Andrew Linklater, and Nick Wheeler in the audience. Anyone familiar
with the work of these three authors will no doubt spot their influence on my
thinking. Thanks also to Dominic Byatt, Victoria Patton, and Clare Jenkins at
OUP and the anonymous reviewers who took the time carefully to read the
initial manuscript and offered suggestions on how to improve it.

It is too easy for intellectuals to concentrate on those they are writing for
and too easy to forget the people they are writing about. There are probably
too many words in academic books (this one included) that are about other
academic books and there are too few words about the victims of egregious
human rights abuses. It might serve only to compound injustice if one gained
a sense of satisfaction in completing such a book. My hope is that this book,
along with my teaching, informs a public debate on the connection between
international society and the victims of human rights abuse. I then hope that
Kant is right and that words are not merely ‘academic’ and that ‘publicity’ is
the engine of reasonable change.

Finally, it is too easy for academics to concentrate on what they are writing
about and too easy to forget those who are living with them when they are
writing. I would like therefore to thank my wife Katy. She is my daily reminder
that a love of humanity might be complicated by, but it is ultimately realized
in, the love of one person. For that reason I dedicate this book to her.

J.R.

Leeds
October 2006
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Introduction

How should the International Criminal Court (ICC or Court) change the way
we view international society and how should we assess American opposi-
tion to the Court? International Relations (IR) is ideally placed to inform
the interdisciplinary approach that is required to answer this question. The
IR community has, however, been relatively slow in responding. What has
been produced has mainly been the work of international lawyers.! There
are exceptions, of course, but on the whole the ICC is under-researched by
IR academics.” This situation has not gone unnoticed. Leila Nadya Sadat,
for instance, calls the 1998 Rome Conference, which founded the Court, ‘a
constitutional moment’. It represented ‘a sea change in international law-
making with which political theory...has not caught up’? It is the first aim
of this book to address this situation by interpreting the Court through an
approach to IR known as ‘the English School’. It is increasingly apparent that a
rich source of interdisciplinary research lies at the intersection of International
Law and IR.* It is suggested here that the normative focus of the English School
and the centrality of international law to its conception of international society
represent significant interdisciplinary meeting points. More specifically the
English School’s conceptualization of international society and world society
and the role played by law in defining these provides a useful framework for

! For example, see Roy Lee (ed.), The International Criminal Court. The Making of the Rome
Statute. Issues, Negotiations, Results (The Hague, the Netherlands: Kluwer Law International,
1999); Antonio Cassese, Paolo Gaeta, and John R. W. D. Jones (eds.), The Rome Statute of the
International Criminal Court. A Commentary Vol. I and I (Oxford: Oxford University Press,
2002); Leila Nadya Sadat, The International Criminal Court and the Transformation of Interna-
tional Law. Justice for the New Millennium (Ardsley, NY: Transnational, 2002).

2 For an exception, see David Wippman, ‘The International Criminal Court, in Christian
Reus-Smit (ed.), The Politics of International Law (Cambridge: Cambridge University Press,
2004), 151-88; Eric K. Leonard, The Onset of Global Governance. International Relations Theory
and the International Criminal Court (Aldershot, UK: Ashgate, 2004); Steven C. Roach, Politiciz-
ing the International Criminal Court. The Convergence of Politics, Ethics and Law (Lanham, MD:
Rowman and Littlefield, 2006).

3 Sadat, The International Criminal Court, 109.

* See, for instance, Christian Reus-Smit (ed.), The Politics of International Law (Cambridge:
Cambridge University Press, 2004).
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examining the issues surrounding the Court and for assessing its impact on
global politics.”

Among the legal commentaries, there is a definite sense that the Court does
have the potential to revolutionize global politics. Indeed one commentator
equates the 1998 Treaty of Rome, which founded the Court, with the 1648
Treaty of Westphalia. Both are seen as pivotal moments in the history of
global politics. For instance, Frédéric Mégret writes that the creation of the
ICC ‘might well one day precipitate a revolution of Westphalian proportions
which, although it may not do away with the state system, would certainly
rest its legitimacy on an entirely different footing’® Sadat too, captures this
sense of a new beginning. Recalling the problems of an international criminal
justice system that relied solely on the state to adjudicate and enforce universal
laws, she welcomes the creation of a permanent and independent Court and
describes it as a revolution. She writes:

through a rather astonishing mutation, jurisdictional principles concerning ‘which
State’ may exercise its authority over particular cases have been transformed into
norms establishing the circumstances under which the international community may
prescribe the rule of international criminal law and punish those who breach those
rules.’

Sadat would be the first to add, however, that the revolution, if indeed that
is what it is, is far from complete or certain ever to be completed. The
efforts to transcend an international society of states through the creation
of a permanent International Criminal Court (ICC) have demonstrated ‘the
tenacity of traditional Westphalian notions of state sovereignty’. Concessions
to these traditional ideas have weakened the Court and mitigated its impact
on international society. The revolution has been, to use Sadat’s phrase, an
‘uneasy’ one.®

In this context, one of the most tenacious advocates of Westphalian notions
of state sovereignty has been the US government. A frustration with the
American position is implicit in many legal commentaries on the Rome
Statute and the ICC. Convincing arguments identifying the inconsistencies
in the US legal position have been made. The pervading sense of frustra-
tion, however, reveals the limitations of the lawyer’s perspective. For example,
Bruce Broomhall’s book International Justice and the International Criminal

> Richard Little, ‘International System, International Society and World Society: A Re-
evaluation of the English School’, in B. A. Roberson (ed.), International Society and the Devel-
opment of International Relations Theory (London and New York: Continuum, 1998), 59-79.

© Frédéric Mégret, ‘Epilogue to an Endless Debate: The International Criminal Court’s Third
Party Jurisdiction and the Looming Revolution in International Law’, European Journal of Inter-
national Law, 12 (2001), 258.

7 Sadat, The International Criminal Court, 103.

8 Sadat, The International Criminal Court, 1-19.
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Court devotes a specific chapter to the question of American opposition.’
Broombhall is clearly dissatisfied with the US position but there is little indi-
cation of what lies behind the US stance and how to address that. As we
see, the United States continues to argue that its position is in fact con-
sistent with international law. It will not, however, be moved by commen-
taries that argue otherwise. Legal reasoning alone is insufficient to change
policy because that policy is driven by deep-rooted cultural and political
factors. Indeed Broomhall acknowledges that more interdisciplinary study is
needed to understand the environment that presently legitimates anti-ICC
policies. !

This is the second aim of this book. It is dependent on the first aim because
without a theory of international society and its alternatives, one cannot fully
understand US policy, nor can one pass judgement on that policy. It was only
after Hedley Bull had formulated his understanding of international society
and great power responsibility in The Anarchical Society, for instance, that he
was able then to identify the United States as a ‘great irresponsible’!! As this
example suggests (Bull was of course a major figure in the English School), the
English School approach is well placed to provide the building blocs of such a
theory. It not only provides a useful interpretive guide to global politics today,
it is also rich in normative theorizing that sensitizes us to the dilemmas that
confront the advocates of progressive change. The concept of international
society, therefore, is seen by English School scholars as a good description of
contemporary international relations (IR). Beyond this interpretive function,
however, it offers a site for normative discussion, where the rules of global
politics are negotiated and then applied in order to pass judgement on the
behaviour of individuals, states, and non-state groups.

THE ENGLISH SCHOOL: A FRAMEWORK FOR ANALYSIS

The term ‘English School’ originates as a reference to members of the British
Committee of International Relations, which met in the 1960s and 1970s."

% Bruce Broombhall, International Criminal Justice and the International Criminal Court.
Between State Consent and the Rule of Law (Oxford: Oxford University Press, 2003), 163-83.
See also Sarah B. Sewall and Carl Kaysen (eds.), The United States and the International Criminal
Court. National Security and International Law (Lanham, MD, Boulder, CO, New York, Oxford:
Rowman and Littlefield, 2000).

10 Broomhall, International Criminal Justice, 68.

1 Hedley Bull, The Anarchical Society: A Study of Order in World Politics, 2nd edn. (London:
Macmillan, 1977), 194-222; Hedley Bull, ‘The Great Irresponsibles? The United States, the Soviet
Union and World Order’, International Journal, 35 (1979-80), 437-47.

12 Gee “British Institutionalists, or the English School, 20 Years on’, International Relations, 17
(2003), 253-72; Brunello Vigezzi, The British Committee on the Theory of International Politics
(1954-85) (Milan, Italy: Edzioni Unicopli, 2005).
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Whether the term ‘English School’ is appropriate and who is considered ‘in’
the School has been a matter of debate. Those debates are not of concern
here.!”> What linked these scholars was a shared interest in the existence of
a society of states or international society. This is discussed in detail in the
next section. For Chris Brown, however, the concept of international society
was not the only, nor indeed the main contribution of the English School.!*
That rested with the idea that world politics could be understood in terms
of the interplay of three traditions of thought, what Martin Wight identi-
fied as realism, rationalism, and revolutionism and what Hedley Bull called
Hobbesian, Grotian, and Kantian.!> This tripartite scheme is used by contem-
porary writers who draw parallels between Wight’s categories and the con-
cepts of international system, international society, and world society.'® How
these concepts are specifically defined and separated is a matter of continuing
debate, and by offering a specific definition of world society this book speaks
directly to that issue. Yet the idea that Realists emphasize an international
system of competing states, Rationalists an international society of coexisting
and sometimes cooperating states, and Revolutionists a world society based
on ideologies that transcend statehood, has been generally accepted at least as
a pedagogical scheme.

From the English School perspective as it is understood here therefore,
neither an anarchic international system nor an international society of states
is the starting point for IR theorists. Rather the starting point is the recogni-
tion that each of the three traditions says something about global politics. The
English School approach subscribes in other words to a pluralistic methodol-
ogy."” The extent to which each tradition helps us understand global politics
varies according to historical circumstance. In this regard, the Realist’s tradi-
tional emphasis on anarchy stems not from an arbitrary attempt to separate
the discipline of IR from the study of domestic politics. Rather it stems from
an understanding that the international system is a product of, and therefore

13 See Tim Dunne, Inventing International Society: A History of the English School (London:
Macmillan, 1998) and the exchange between Dunne, Makinda, Knudsen, and Suganami in
Cooperation and Conflict. Nordic Journal of International Studies, 36 (2001).

4 Chris Brown, ‘World Society and the English School: An “International Society” Per-
spective on World Society’, European Journal of International Relations, 7 (2000), 423—41. See
also Richard Little, “The English School Contribution to the Study of International Relations,
European Journal of International Relations, 6 (2000), 395-422; Barry Buzan, ‘“The English School:
An Underexploited Resource in IR, Review of International Studies, 27 (2001), 471-88.

15 Wight, International Theory; Bull, The Anarchical Society, 22—6.

16 Richard Little, ‘International System, International Society and World Society: A Re-
evaluation of the English School’ in B. A. Roberson (ed.), International Society and the Devel-
opment of International Relations Theory (London: Pinter, 1998), 59-79.

17 Richard Little, “The English School’s Contribution to the Study of International Relations’,
European Journal of International Relations, 6 (2000), 395-422.
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contingent on, processes of moral, political, and legal reasoning. Moral, polit-
ical, and legal communities are, from the Realist’s perspective, inevitably
unique and separate. Sovereignty bestows freedom and therefore moral
accountability on the leaders of such communities, yet Realists have tended
to argue that ‘a nationalist ideology asserts that this accountability should be
to the national group itself’!3

The English School, therefore, may reject the methodological (as opposed
to legal) positivism that underpins certain approaches to IR theory but it does
not reject the interpretive value of realism.!” Where positivists like Kenneth
Waltz simply assume the presence of egoistic units in their theory of interna-
tional politics,”® the English School approach invites the theorization of the
state by noting that the self-help logic of anarchy rests on, and is therefore
contingent on, distinct ethical communities. Having done that, however, it
does not rule out the possibility that realism can offer a convincing account
of international politics at a particular time in history. The English School
approach, in other words, recognizes that states are not necessarily other-
interested agents and that they may sometimes act in ways that are contrary to
the common interest. The balance of power may establish order, but without
a common interest in maintaining that order, the balance of power is simply
the outcome of a mechanical process and not the consequence of moral or
legal obligation. In such times, relations between states have been tradition-
ally described by the English School in terms of an international system, the
structure of which was constituted by the distribution of material capabilities.
In an international system, there is no universal concept of crime and even
‘the sacredness of human life is a purely municipal idea of no validity outside
the [state’s] jurisidiction’?!

More recently, however, Barry Buzan has helped to consolidate the method-
ological difference between English School realism and the Neorealism
inspired by Waltz by noting that states have never existed in a systemic
or pre-social relationship. Relations between states may at certain times be
characterized by power politics but to the extent that states communicate
with each other then they exist in some form of society. In this respect,
Buzan argues for removing the system/society distinction from the English

18 James Mayall, ‘Introduction in James Mayall (ed.), The Community of States (London:
Allen and Unwin, 1982), 6.

19 See Hedley Bull, ‘International Theory: The Case for a Classical Approach], World Poli-
tics, 42 (1966), 361-77. See also Richard Little, ‘The English School vs. American Realism: A
Meeting of Minds Divided by a Common Language?’, Review of International Studies, 29 (2003),
443-60.

20 Kenneth Waltz, Theory of International Politics (New York, London: McGraw-Hill, 1979).

21 0. W. Holmes cited by Bassiouni and Wise, Aut Dedere, Aut Judicare, 31.
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School framework.? To be clear, this does not mean that the English School
approach rejects the interpretive value of realism. After all, those commu-
nicative processes that create the rules that structure the social relationships
of states are often heavily influenced by power. Realism is, therefore, still
relevant, albeit in a ‘modified’ form. It can, to use Tim Dunne’s words, help
illustrate how power ‘creates a normative framework convenient to itself’??
Indeed, much of the evidence presented in this book supports the modified
Realist’s position on international society. For them, the state generally has
an ‘instrumentalist’ view of international society and this stems from the
tendency to see itself as ‘master of its own fate), a trait that is naturally more
common among the powerful. In such states, a Machiavellian sense of virtu
is often valued by those holding power. This has been defined as the practice
of ‘cloaking the refusal to limit the state’s full freedom of action in the garb
of ... purely nominal declarations of some such submission’?* Such practices
guarantee that international rules, which nominally define the common values
that exist between states, do not have the quality of law as they too easily give
way to the particular interests of the powerful. If international society exists,
in other words, it does so only at the behest of the powerful.

Realism is then very much part of the English School approach yet because
the state is the site of ethical reasoning the English School does not assume
that states will automatically be in competition with each other or that human
rights are meaningless. From the Rationalist perspective, the power of a
national kind of communitarianism, which realism tends to rest on, does
not necessarily rule out the need to think about international society. ‘On
the contrary,...the need becomes more urgent. ... [W]hile cultural diversity
remains a necessary support for our identity, the development of community
depends...on our capacity to join together not to merge our separate identi-
ties but to preserve them’? For Rationalists, humankind is guided towards this
capacity by law. Thus, ‘the sovereignty of states in the international commu-
nity and the absence of any common superior does not involve pure anarchy,

22 On the distinction of ‘international society’ from ‘international system’ see Alan James,
‘System or Society?, Review of International Studies, 19 (1993), 269-88. On the need to do
away with the distinction between ‘system’ and ‘society’ see Buzan, From International to World
Society? English School Theory and the Social Structure of Globalisation (Cambridge: Cambridge
University Press, 2004). See also Nicholas Onuf, ‘The Constitution of International Society,
European Journal of International Law, 5 (1994), 8. For a response to Buzan which defends
the distinction see Tim Dunne, ‘System, State and Society: How Does it all Hang Together’,
Millennium: Journal of International Studies, 34 (2005), 157-70.

% Tim Dunne, ‘Sociological Investigations: Instrumental, Legitimist and Coercive Interpre-
tations of International Society’, Millennium: Journal of International Studies, 30 (2001), 81.

2 Hersch Lauterpacht, ‘“The Grotian Tradition in International Law’, The British Yearbook of
International Law, 23 (1946), 35.

S Mayall, ‘Introduction’, 10-1.
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because prior to political organization there still exists law, based on reason
and the nature of man being a social being’?® Unlike Realists, who dismiss
international law and international solidarity as the ‘slogans of those who
feel strong enough to impose them on others,*” Rationalists see ‘international
society as a customary society’.?® State practice, including the balance of power,
is embedded in the institutions of diplomacy and customary international law,
which helps to develop and then to articulate an ethic of coexistence based on
sovereign equality and non-intervention. This is, as Bull puts it, ‘a response to
the fact and implied value of diversity on a global scale’?’

Rationalism is strongly associated with the Grotian tradition in political
theory.”® For Hedley Bull at least, the work of Hugo Grotius was central to
the idea of an international society in which states ‘are bound not only by
rules of prudence or expediency but also by the imperatives of morality and
law’?! While this broad definition defines the Rationalist perspective, those
working within this tradition dispute the scope and strength of solidarity
across international society. This dispute has provided reason for distinguish-
ing the terms ‘international society’ and ‘international community’, which
in popular discourse are often used interchangeably. In drawing such a dis-
tinction, several authors recall the differentiation between gemeinschaft and
gesellschaft made by the German sociologist Ferdinand Ténnies.”? Tonnies
understood community (gemeinschaft) as referring to an organic unity with
natural bonds between its members. The term emphasizes subjective feelings
of commonality. On the other hand, society (gesellschaft) was considered arti-
ficially created and merely indicated interdependency between autonomous

26 Wight, International Theory, 234.

¥ E. H. Carr, The Twenty Years Crisis 1919-39, 2nd edn. (London: Macmillan, 1946), 86. See
also Bassiouni and Wise, Aut Dedere, Aut Judicare, 36, who write that ‘in the present state of
international relations, to speak as if an “international community” actually were in being runs
the risk of exciting expectations that are bound to be disappointed and, worse yet, of encouraging
use of the rhetoric of universality as a cloak for hegemonic objectives’

28 Wight, International Theory, 39. 29 Bull, The Anarchical Society, 134.

30 Wight, International Theory, 233—4. 31 Bull, The Anarchical Society, 27.

32 See Andreas L. Paulus, ‘The Influence of the United States on the Concept of the “Inter-
national Community”’, in Michael Byers and Georg Nolte (eds.), United States Hegemony and
the Foundations of International Law (Cambridge: Cambridge University Press, 2003), 59—60;
Bruno Simma and Andreas L. Paulus, ‘The “International Community”: Facing the Challenge
of Globalization. General Conclusions, European Journal of International Law, 9 (1998), 266—77;
Ove Bring, ‘The Westphalian Peace Tradition in International Law. From Jus ad Bellum to Jus
Contra Bellum’, in Michael N. Schmitt (ed.), International Law Across the Spectrum of Conflict:
Essays in Honour of Professor L. C. Green (US Naval War College: International Law Studies Vol-
ume 75, 2000), 62. For the use of this distinction by IR scholars, see Chris Brown, ‘International
Theory and International Society: The Viability of the Middle Way?, Review of International
Studies, 21 (1995), 183-96; Bruce Cronin, Community Under Anarchy. Transnational Identity
and the Evolution of Cooperation (New York: Columbia University Press, 1999), 4; Buzan, From
International to World Society?, 108—18.
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agents. As Andreas Paulus helpfully puts it, ‘Community is prior to its mem-
bers; society is subordinate to their interests’.’

In the international sphere, ‘society’ is used to identify an association of
sovereign states. Those states have interests that are formulated by processes
independent of international society. They join to form a society in order to
protect and advance those interests but cooperation is the exception and not
the rule. As discussed in detail in Chapter 2, this view is often associated with
Emer de Vattel. In Vattel’s view, the needs of men were met sufficiently within
particular nations. Nature had determined that states were the autonomous
agents that Tonnies identified. There was little need, according to contractar-
ians like Vattel, to associate beyond the level of the nation-state. While Vattel
envisaged a residual responsibility to universal laws of nature (including limits
on the conduct of war and universal jurisdiction to prosecute ‘enemies of the
whole human race’), it was ‘for each nation to decide what its conscience
demands of it, what it can or can not do; what it thinks well or does not think
well to do’** To expect otherwise, in other words to bind a sovereign state to a
law it had not consented to, was to threaten the social contract that protected
the freedom of the nation. The liberty created by that contract was best pre-
served if sovereigns recognized that states had duties only to themselves and
could only be bound by a commitment, or by a law, to which they had given
their consent. With this qualification, the rules that did develop between states
could be considered, under this positivist conception of international law, the
rules of international society.

On the other hand the term ‘community’ signifies a normative structure
that is prior to, or at least independent of, that which is created solely by
the interaction of states. The term ‘international community’ is in this regard
better suited to the kind of association that is structured by rules that states
have not necessarily consented to.*> This view is associated with the Grotian
tradition of international thought. This sees states as bound either by natural
law or, in the case of the neo-Grotian tradition, customary international law.
As Simma and Paulus remind us, this kind of international communitarianism
must be distinguished from the use of the label ‘communitarian’ by those
advocates of a closer national society based on national values. As an example
of this, it should be noted that the neo-Grotian emphasis on universal human
rights and the responsibility of the international society to guarantee those

33 Paulus, ‘The Influence of the United States), 62.

3% Emer de Vattel, The Law of Nations or the Principles of Natural Law Applied to the Con-
duct and to the Affairs of Nations and of Sovereigns (Washington, DC: Carnegie Institution of
Washington, [1758] 1916), 6.

35 See, for instance, Bardo Fassbender, ‘The United Nations Charter as Constitution of the
International Community’, Columbia Journal of Transnational Law, 36 (1998), 564.
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rights when states are either unwilling or unable to do so, shows that this kind
of international communitarianism is not opposed to the individualism of
persons, but to state individualism.*®

Using Tonnies’ distinction therefore, one might suggest that ‘international
community’ is not the same as ‘international society’ In the former, states
have obligations to a prior community of humankind, while in the latter states
are only obliged to observe contracts they have consented to. As the terms
are often used interchangeably, however, it is more helpful to use different
labels. This book uses the overarching term ‘international society’ to describe
relationships between states that are conditioned by rules and institutions that
identify rights and responsibilities. Within that, one can identify a ‘pluralist’
conception of international society, which is constituted by diverse but coex-
isting moral communities and by the rules of sovereign equality and sovereign
consent. One can also identify a ‘solidarist’ conception of international society,
which notes that states have a responsibility not only to each other but also to
a wider concept of the common good, which may include a conception of
humanity that is founded on natural or customary international law.”” Both
are distinct from ‘world society’, which is defined below and in more detail in
Chapter 4.

This solidarist and pluralist distinction has been illustrated by reference
to the classical work of Grotius and Vattel, respectively. This is particularly
apparent in English School research on the issue of humanitarian inter-
vention. Where Vattelian pluralists warned against the idea of intervention,
Grotian solidarists have argued that a sense of obligation to a community of
humankind does transcend the society of states and a right to humanitarian
intervention exists within natural and/or customary international law.*® This
distinction works less well in the area of international criminal justice, how-
ever, partly because Vattel’s positivism did not cause him to reject Grotian
ideas such as restraints on the conduct of war and universal jurisdiction. Both

%% Bruno Simma and Andreas L. Paulus, ‘The “International Community”: Facing the Chal-
lenge of Globalization, European Journal of International Law, 9 (1998), 271.

37 This distinction was first suggested by Bull, ‘The Grotian Conception of International
Society) in H. Butterfield and M. Wight (eds.), Diplomatic Investigations (London: Allen and
Unwin, 1966), 35-50. Buzan’s reworking of the pluralist—solidarist distinction demonstrates that
if these labels are general they are not necessarily redundant. His more specific descriptions of
interstate societies will be introduced in due course. See Buzan, From International to World
Society?, 139-60.

38 See the framework used by Nicholas J. Wheeler, ‘Pluralist or Solidarist Conceptions of
International Society—Bull and Vincent on Humanitarian Intervention, Millennium, Journal
of International Studies, 21 (1992), 463—87. It must be noted that this was a development of
Bull’s original use of the term solidarism, which was merely to indicate the possibility of law
enforcement within the society of states. See Andrew Linklater and Hidemi Suganami, The
English School of International Relations (Cambridge: Cambridge University Press, 2006), 59-60.
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Grotius and Vattel, for instance, grounded in natural law a duty of states either
to extradite or punish those individuals who were guilty of committing crimes
that in some way offended humanity. Nonetheless, the Vattelian principle of
sovereign consent is central to understanding why contemporary pluralists
reject the exercise of universal jurisdiction and why they are suspicious of
the solidarist emphasis on customary international humanitarian law (IHL),
which is considered to evolve independently of state consent. The solidarist
view of international law is more progressive to the extent that it consid-
ers binding states, even those that withhold their consent, to ‘the principles
of humanity and the dictates of public conscience’® Thus, pluralists and
solidarists are separated by their views on the sources of international law.
They are, however, united within the Rationalist tradition by their view that
the state plays an exclusive role in the adjudication and the enforcement of
international law. In other words, pluralists and solidarists may disagree on
the way international law is formed, but they agree that responsibility for its
enforcement rests solely with states.

For philosophers in Wight’s third tradition—the Revolutionists—the state
is part of the problem. Far from being a guarantor of an individual’s liberty, the
state is often the means used to ensure his or her continuing repression. From
this perspective, international society is not a prudent association of states that
manages ethical diversity and provides the international stability out of which
a universal moral consensus may grow. Rather international society is simply
‘a global protection racket), the rules of which protect the privileged position
of statist elites.° Clearly, the Marxist view of history, where the state advances
particular class interests but would eventually wither away to be replaced by
a communist utopia, fits neatly into this tradition.*! Yet the tendency to place
Immanuel Kant in this tradition and to link his philosophy to a vision of world
society that transcends and replaces the state is difficult to sustain.*? Certainly,
Kant argued that the state and the society of states were insufficient institu-
tions to sustain the moral progress that was required to move towards perpet-
ual peace, but it is clear that Kant sought to work with a reformed conception
of international society rather than overthrow it. In fact states organized along
republican lines were necessary in order to check the power of leaders who
might threaten the rights of individuals. Moreover, because some individuals

¥ As articulated by the Martens Clause of The Hague Convention II of 1899. See Adam
Roberts and Richard Guelff, Documents on the Laws of War, 3rd edn. (Oxford: Oxford University
Press, 2003), 8-9.

40 Ken Booth, ‘Military Intervention: Duty and Prudence, in Lawrence Freedman (ed.),
Military Intervention in European Conflicts (Oxford: Blackwell, 1994).

41 Buzan, ‘The English School’, 475.

42 For a similar view see Linklater and Suganami, The English School, 160-9.
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found liberty in particular communities, international society was needed to
help defend the independence of states. In this regard, Kant argued against the
forceful intervention of one state into the affairs of another, even when the
latter is ‘struggling with its internal ills. He considered such interference to be
a violation of the rights of an independent nation. It would, moreover, ‘be an
active offence and would make the autonomy of all other states insecure’.*® If
Kant did have a conception of world society, therefore, it was one in which the
state and the society of states were necessary components.

Yet Kant also argued that national and international law could not guaran-
tee individuals the right to be treated as ends in themselves because these laws
did not apply to those individuals who were part of stateless communities.
Extending hospitality to these ‘strangers’—what Kant called cosmopolitan
law—was thus a necessary ‘complement’ to national and international law.**
This conception of cosmopolitan law has been interpreted by some as facilitat-
ing a ‘spirit of commerce’, which is said to give states ‘a material incentive’ to
act peacefully.*> This interpretation is too narrow. Kant did use the term ‘com-
merce, but only as an example of interaction between peoples. The right not
to be treated by foreigners as enemies has a much more profound meaning.
For Kant,

[t]his right, in so far as it affords the prospect that all nations may unite for the purpose of
creating certain universal laws to regulate the intercourse they may have with one another,
may be termed cosmopolitan (ius cosmopoliticum).*

‘Hospitality to strangers’ therefore goes beyond ‘commerce’ and even beyond
what we might now call ‘asylum’, which is consistent with the categorical
imperative of treating people as ends in themselves. The point Kant makes
when he says that peoples have a right not to be treated by foreigners as
enemies is that their views should be taken into consideration during the
process of ‘creating certain universal laws’ that regulate all aspects of human
relationships. Contemporary audiences might interpret this not only in the
negative terms of human rights but also in the more positive terms of

43 Kant, Perpetual Peace, 96. He also opposed ‘attempts to put into practice overnight revo-
lution, i.e. by forcibly overthrowing a defective constitution ... for there would be an interval of
time during which the condition of right would be nullified. Kant, The Metaphysics of Morals,
175.

4 Kant, Perpetual Peace, 108.

45 Michael W. Doyle, ‘Liberalism and World Politics, The American Political Science Review,
80 (1986), 1161.

46 Kant, The Metaphysics of Morals, 172, emphasis added; and in Perpetual Peace: ‘In this way,
continents distant from each other can enter into peaceful mutual relations which may eventually
be regulated by public laws, thus bringing the human race nearer and nearer to a cosmopolitan
constitution’, 106.
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cosmopolitan democracy.*’ Proof that cosmopolitan law was in Kant’s view
much broader than the ‘spirit of commerce’ can be found in Kant’s obser-
vation that trade may in fact violate that law. He writes for instance of
the trading republic’s encounter with non-sovereign peoples. ‘[T]hese vis-
its to foreign shores) he recalls, ‘can also occasion evil and violence in
one part of the globe with ensuing repercussions which are felt every-
where’#® As Daniele Archibugi put it, Kant realized that ‘nations which are
democratic domestically, do not necessarily behave democratically beyond
borders’*

Kant’s view that reason was universal, which gave rise to the categorical
imperative of treating individuals as ends in themselves, and his criticism of
the society of states for failing to respond to that imperative, clearly asso-
ciates him with the English School’s idea that a world society of humankind
exists independently of states. Yet as is explained in more detail below, Bull’s
conception of world society was more demanding than the identification of
cosmopolitan consciousness based on humanity and reason. The idea of world
society was not limited to the expression of common values or to an ideologi-
cal attack on the normative foundations of international society. World society
in Bull’s view was itself constituted by rules and institutions. What Kant did
share with Bull, however, was the belief that a cosmopolitan consciousness
was, at the time they were writing, insufficiently developed for world society
to be able to support anything other than the most basic of global institutions.
Bull’s concern that such institutions could undermine order between morally
diverse states is well known to the English School. Evidence that Kant thought
along similar lines can be found in his rejection of criminal justice as an insti-
tution that could respond to the violation of cosmopolitan law. Kant feared
that the global consciousness was insufficiently defined to be able to maintain
a check on the jurist or to prevent him from throwing ‘the sword into the scales
if it refuses to sink’ (i.e. to maintain impartiality based on reason).”® Thus,
the kind of punishments (including the death penalty) that Kant demanded
for certain crimes in other settings could not be applied to violations of
cosmopolitan law.’! The institution that enforced cosmopolitan law was thus
the rather limited one of ‘publicity’ A court of public opinion would expose
unlawful acts in a way that would, at least according to Kant, encourage the
wrongdoer to reflect on and to change his practices. Despite this limited

47" See Daniele Archibugi and David Held (eds.), Cosmopolitan Democracy. An Agenda for a
New World Order (Cambridge: Polity Press, 1995).

48 Kant, The Metaphysics of Morals, 172; also Perpetual Peace, 106-7.

49 Daniele Archibugi, ‘Immanuel Kant, Cosmopolitan Law and Peace’, European Journal of
International Relations, 1 (1995), 448.

50 Kant, Perpetual Peace, 115. 51 Kant, The Metaphysics of Morals, 154-9.
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conception of cosmopolitan law enforcement, contemporary commentators
argue that cosmopolitan criminal justice is in fact a logical extension of Kant’s
thinking. As Archibugi argues, ‘it would not have been excessively foolhardy,
upon recognition of the rights of citizens of the world, to propose their pro-
tection through the creations of bodies . ..independent from states’>? Indeed,
Archibugi interprets the ICC as just such a body.>®> The point here, however,
is that if supranational institutions are created to protect cosmopolitan law,
they would, in Kant’s view, complement rather than replace the institutions of
international and national society.

INTERNATIONAL AND WORLD SOCIETY

Hedley Bull used the terms ‘international society’ and ‘world society’ in the
context of his inquiry into the nature of order in world politics. He argued that
order could exist even in the absence of common values and common interests
if a balance of power existed between states. Within a society, however, ‘order
is the consequence not merely of contingent facts such as this, but a sense of
common interests in the elementary goals of social life.** In the international
context, Bull believed that states shared a common interest in maintaining
order, a point that clearly places him within Wight’s Rationalist tradition. This
common interest was derived ‘from fear of unrestricted violence, of instability
of agreements or of the insecurity of their independence or sovereignty’. There
are, according to Bull, three ‘complexes’ of rules that emerged from and articu-
lated this common consciousness. The first is what he called ‘fundamental’ or
‘constitutional’ rules. These determine the members of society and distinguish
the idea of a society of states from alternative ideas such as ‘a universal empire
[or] a cosmopolitan community of individual human beings’>> Thus

the idea of international society identifies states as members of this society and the
units competent to carry out political tasks within it, including the tasks necessary to
make its basic rules effective; it thus excludes conceptions which assign this political
competence to groups other than the state, such as universal authorities above it or
sectional groups within it.>

52 Archibugi, Tmmanuel Kant), 451-2. See also Garret Wallace Brown, ‘State Sovereignty, Fed-
eration and Kantian Cosmopolitanism, European Journal of International Relations, 11 (2005),
495-522.

5 Daniele Archibugi, ‘From the United Nations to Cosmopolitan Democracy’, in Archibugi
and Held (eds.), Cosmopolitan Democracy, 121-62.

5% Bull, The Anarchical Society, 63. 55 Bull, The Anarchical Society, 65.

56 Bull, The Anarchical Society, 65.
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The second complex of rules prescribes behaviour necessary to sustain the
ethic of coexistence between states. Bull is quite clear that such rules are not
necessarily the same as international law as they exist as customary practice.
For instance, states agree that maintaining a balance of power is necessary to
securing the elementary goals of society, even if a practice guided by such a
rule (as in the cold war) violates the sovereign independence of smaller states.
Yet international law does have a key role in articulating rules of coexistence,
most notably the basic rules of pacta sunt servanda and the reciprocal respect
of sovereignty, including respect of the ‘supreme jurisdiction of every other
state over its own citizens’>” The third complex relates to those rules devised
by states to advance goals beyond mere coexistence.

While these rules help to constitute international society by identifying its
members and the interests they share, institutions are those shared practices
that make, communicate, administer, interpret, enforce, legitimize, adapt, and
protect rules. In the absence of world government, these functions are fulfilled
by states as they engage in practices such as the balance of power, diplomacy,
and war, to the extent that war seeks to protect order. Thus, international
society exists when

a group of states, conscious of certain common interests and common values, form a
society in the sense that they conceive themselves to be bound by a common set of rules
in their relations with one another, and share in the working of common institutions.>®

The idea that international society is not merely an ideal but also an empirical
reality is thus central to English School inquiry. International society takes on
a structural form that helps to constitute an agent’s identity and restrains or
enables its actions. However, the English School’s awareness of history leads it
to qualify statements such as this. As Bull put it, there is ‘nothing historically
inevitable or morally sacrosanct’ about the society of states. Yet at the time of
writing The Anarchical Society, Bull accepted that the society of states was the
dominant structure in world politics.

A number of other writers not necessarily associated with the English
School approach have written in similar terms about the constitution of
international society. For instance, Reus-Smit argues that international society
contains ‘issue-specific regimes’ (e.g. the Non-Proliferation Treaty), which are
the product of ‘fundamental institutions’ (e.g. multilateral diplomacy). These
institutions, however, are contingent on ‘constitutional structures’. These are

coherent ensembles of intersubjective beliefs, principles, and norms that perform two
functions in ordering international societies: they define what constitutes a legitimate
actor, entitled to all the rights and privileges of statehood; and they define the basic

57 Bull, The Anarchical Society, 67. 58 Bull, The Anarchical Society, 13.
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parameters of rightful state action. They are ‘constitutional’ because they are systems
of basic principles that define and shape international polities and they are ‘structures’
because they ‘limit and mold agents and agencies and point them in ways that tend
towards a common quality of outcomes even though the efforts and aims of agents
and agencies vary’>

Reus-Smit’s emphasis on structure is echoed by Nicholas Onuf who recognizes
the constitutive role played by state practices but claims that international
society ‘is a thing and a process.®® Rules occupy the pivotal point between
structure and agency. ‘By making, following and talking about rules, Onuf
writes, ‘people constitute the multiple structures of society; through such rules
societies constitute people as agents.®! Following Hart’s distinction between
primary and secondary rules, Onuf argues that there are certain (secondary)
rules in international society that act as a constitution by recognizing states
as sovereign and by conferring and limiting their powers to make, execute,
and adjudicate legal (primary) rules.®* In international law such rules are
considered jus cogens, that is ‘a peremptory rule of law which may only be
superseded by another peremptory rule. Given this, Onuf draws a parallel
between such laws and James Madison’s claim that constitutional law cannot
be changed by the normal procedures of law-making. Furthermore, Onuf
argues that the principle of sovereign equality is jus cogens and Chapter I of
the UN Charter, where the principle is codified, can thus act as a ‘material
constitution’ of international society. Thus,

If [sovereign equality] ...is peremptory, it is hard to see why all of Chapter I [of the
UN Charter] is not as well. The parallel between claims on behalf of jus cogens and
Madison’s claim that constitutional law is unalterable by law issued under the constitu-
tion further supports the view that Chapter I stands apart from the rest of the Charter
and the rest of international law. That Chapter I approximates a model constitution
strengthens the case for its status as a material constitution [of international society].5

To be certain, universal treaties like the UN Charter merely help to affirm
and articulate the constitutive rules of international society, which must exist
prior to the creation of treaties because they in fact define the meaning of

5 Christian Reus-Smit, ‘The Constitutional Structure of International Society and the Nature
of Fundamental Institutions, International Organization, 51 (1997), 566. Emphasis in original.
Quoting Kenneth N. Waltz, Theory of International Politics (New York: Random House, 1979),
74.

0 Nicholas Onuf, ‘The Constitution of International Society’, European Journal of Interna-
tional Law, 5 (1994), 1.

61 Nicholas Onuf, ‘The Constitution) 6. 62 Nicholas Onuf, ‘The Constitution’, 13—4.

03 Onuf, “The Constitution, 17. See also Bardo Fassbender, ‘The United Nations Charter
as Constitution of the International Community, Columbia Journal of Transnational Law, 36
(1998), 529-619.
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such contracts. The rule of sovereignty for instance determines who can make
treaties and the rule of pacta sunt servanda determines their binding quality.
As Nardin points out,

constitutional treaties like the League of Nations or the UN Charter establish only
limited associations within international society, not international society itself. The
‘Constitution’ of international society as a whole...is the unwritten constitution of
customary international law, not the voluntary pacts and charters that certain states
may occasionally enter into to establish particular, historic associations within the
larger society of states.®*

Nevertheless Onuf’s formulation matches both Bull and Reus-Smit’s argu-
ment that state sovereignty is recognized by custom and treaty law as the
organizing principle of international society. Moreover his arguments that
Article 38 of the International Court of Justice Statute supplements the UN
Charter by limiting the ways in which the Court can discern international
law satisfies Reus-Smit’s argument, which notes that constitutional structures
must incorporate norms of procedural justice, that is norms indicating a base-
line agreement on how rules are formulated.®> Of course, the interpretation of
Article 38 and the emphasis on sovereign consent as the procedure by which
law is created is very much disputed and this is discussed in detail in Chapter 2.

Before assessing the implications of these arguments it is worth clarifying
what is being claimed here. Firstly, international society is based on common
values and common interests. Such values and interests are hard to find outside
the nation-state. What is held in common, however, is an ethic of coexistence
that accepts diversity as a value in itself or as a reality to be tolerated for the
sake of order. On this moral foundation rest constitutive or jus cogens rules
that identify states as the members of society as well as placing limitations on
their actions and their freedom of contract. In order to protect the ethic of
coexistence, therefore, international society is constituted by the rules of sov-
ereign equality, non-intervention and sovereign consent. Fundamental insti-
tutions are, to use Reus-Smit’s formulation, ‘those rules of practice that states
formulate to solve the coordination and collaboration problems associated
with coexistence under anarchy’. As noted these institutions do not necessarily
have to be understood in legal terms and the balance of power is perhaps the
best example of a non-legal (and possibly illegal but legitimate) institution. In
more cooperative societies, however, the balance of power might be replaced
by the promise and, more importantly, the practice of collective security.

4 Terry Nardin, ‘Legal Positivism as a Theory of International Society), in D. R. Mapel and
T. Nardin (eds.), International Society: Diverse Ethical Perspectives (Princeton, NJ: Princeton
University Press, 1998), 22. See Chapter 2 for further discussion.

05 Reus-Smit, ‘The Constitutional Structure’
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Reus-Smit’s focus on multilateralism as an example of a fundamental institu-
tion mirrors Bull’s understanding of the role diplomacy plays in protecting the
values of international society and cultivating a thicker consensus, although
given its centrality to this book it is also worth noting here the importance of
diplomatic immunity to this process.

Breaking international society into common values/common interests, con-
stitutive rules, and fundamental institutions in this way allows us to compare
types of societies and to address a problem at the centre of the English School’s
research agenda, which is how can we distinguish international society from
world society.*® Bull helped make this comparison by maintaining symmetry
between the constitutional structures of international and world society. In
other words, both international and world societies are based on common
values and common interests as well as shared rules and institutions. So for
instance, Bull understood ‘world society’ to mean

not merely a degree of interaction linking all the parts of human community to one
another, but a sense of common interest and common values, on the basis of which
common rules and institutions may be built.*”

What distinguishes international society from world society is the kind of
values that are held in common. Where moral diversity underpins interna-
tional society, world society rests on a common conception of humanity. As
noted above, however, Bull’s definition also suggests that world society is more
than just the existence of a common or cosmopolitan consciousness. A society
develops only when that consciousness can articulate and sustain common
rules and it is at the level of rules where the English School’s confusion on the
difference between international and world society starts. For on the one hand,
English School scholarship has tended to equate the idea of world society with
Wight’s revolutionary tradition where relations between individual human
beings are not ‘mediated’ by states.®® In this revolutionary conception of
world society the state, in Marxian terms, simply ‘withers away’. Constitutive
rules in this kind of society would simply indicate that human beings are the
members of a global society and that supranational institutions would form
the structure that mediated their relations. Yet on the other hand, authors
like John Vincent have seen the state as an institution of world society.*’
Presumably, the common value in this second conception of world society is

% See Buzan, ‘The English School’; Dunne, ‘Sociological Investigations’, 89.

7 Bull, The Anarchical Society, 269.

% This term is taken from Evan Luard who argued that states ‘mediate between their own
people and those of other countries; that is they can, to a large extent determine what kind of
relations they can enjoy), International Society (Basingstoke, UK: Macmillan, 1990), 6.

® Vincent, J., Human Rights and International Relations (Cambridge: Cambridge University
Press, 1986).
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still humanity, but crucially there is still a role for states as agents of humanity.
Yet to distinguish this conception of world society from international soci-
ety and to make sure that states work to protect different common values
(i.e. humanity and not diversity), the constitutive rule in this conception
of world society can no longer be state sovereignty or sovereign consent.
Instead, one might suggest that the organizing principle in this kind of world
society is complementarity. In other words, states are not only expected to
be agents of humanity, they are also expected to give up their sovereignty to
supranational or world institutions charged with the same function. These
two visions of world society have been implicit in the English School frame-
work. They are referred to in this book as a revolutionary conception of world
society where the state no longer mediates human relationships and, keep-
ing in mind the discussion in the previous section, a Kantian conception of
world society, where the state complements the work of other supranational
institutions.

While this distinction might help the English School better define the idea
of world society, it does not by itself address the question driving part of the
contemporary research agenda. That question is this: how can we distinguish
between solidarist conceptions of international society and world society?
The distinction between a solidarist international society, where states are the
agents of humanity, and the revolutionary conception of world society where
states no longer mediate human relations, is self-explanatory. However, the
distinction between solidarist international society and the Kantian concep-
tion of world society is less clear cut and at first sight non-existent. However,
Barry Buzan’s answer to this question is helpful here. In From International
to World Society?, Buzan makes significant and somewhat radical revisions to
the English School framework, many of which are addressed in more detail in
Chapter 4. The revision that is adopted here, at least partially, is the decision
to refine pluralist and solidarist conceptions of international—or as Buzan
prefers—interstate society. Towards (and beyond) the pluralist end of the
spectrum Buzan locates what he calls ‘Asocial’, ‘Power Political, and ‘Coex-
istence’ interstate societies; and towards (and beyond) the solidarist end of the
spectrum Buzan places ‘Cooperative’, ‘Convergence’, and ‘Confederative’ inter-
state societies.”® These are to be understood, at least initially, as being distinct
from what he calls ‘interhuman’ and ‘transnational’ societies. As noted, these
categories and the manner in which he ultimately argues that ‘world society’
should be understood as ‘a situation’ in which all three domains (i.e. interstate,
interhuman, and transnational) are ‘in play’ together are assessed in Chapter 4.
It is useful here, however, to adopt Buzan’s categories of ‘Convergence’ and

70 Buzan, From International to World Society?, 139-60.
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‘Confederative’ interstate societies as a means of articulating the difference
between solidarist international society and a Kantian world society.

From Buzan’s perspective, a Convergence interstate society is characterized
by common values other than an ethic of coexistence (e.g. liberal democ-
racy, Islamic theocracy, communist totalitarianism). This inevitably has an
impact on the constitutive rule of interstate society, but on this Buzan is
somewhat vague. ‘Convergence), he writes, ‘would almost certainly push non-
intervention as a corollary of sovereignty towards obsolescence for many
purposes. One might interpret this to mean that in a society that converges
around the value of ‘humanity’ state practices such as humanitarian interven-
tion and universal jurisdiction are permitted. In a ‘Confederative’ interstate
society, however, states no longer expect (nor indeed welcome) intervention
by other states because they have given up their sovereignty to supranational
institutions (e.g. the European Union) which function to develop, interpret,
and enforce those laws that protect common values and common interests. By
serving the moral purpose of the wider society, in other words, the states in a
Confederative society are expected to complement the work of supranational
institutions. It is proposed here that what Buzan describes as a Confeder-
ative interstate society can also be understood as a Kantian world society
but only when the Confederation exists on a global scale. In this respect it
rejects Buzan’s suggestion that ‘world’ societies can exist at regional levels,
for example in Europe. This blurring of distinctions seems out of place in
Buzan’s work, which does so much to clarify the confusion across English
School categories. Clearly, the European Union (EU) might be organized
along Kantian lines, but as a regional organization it can be no more than
a model for world society to imitate. The implication of this move is that
Convergence interstate societies are at the far end of the solidarist spectrum.
To go further (i.e. for states give up sovereignty and to complement the
function of global supranational institutions) is to move into a Kantian world
society.

Before summarizing the argument and chapter outline it is worth saying
specifically how criminal justice fits into this framework because it does after
all provide the empirical focus for this book. A helpful place to start is Emile
Durkheim’s perception of the role that criminal justice plays in helping to
(re)constitute society. For Durkheim, the identification of a crime and the
punishment of the criminal

does not serve, or serves only incidentally, to correct the offender or to scare off
any possible imitators. From this dual viewpoint its effectiveness may rightly be
questioned; in any case it is mediocre. Its real function is to maintain inviolate the
cohesion of society by sustaining the common consciousness in all its vigour. If that
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consciousness were thwarted so categorically, it would necessarily lose some of its
power, were an emotional reaction from the community not forthcoming to make
good that loss. Thus there would result a relaxation in the bonds of social solidarity.
That consciousness must therefore be conspicuously reinforced the moment it meets
with opposition. The sole means of doing so is to give voice to the unanimous aversion
that the crime continues to evoke, and this by an official act, which can only consist in
suffering inflicted on the wrongdoer.”!

In this sense criminal justice is an institutionalized set of practices that are
separate from, but obviously designed to restore faith in, those rules that
constitute a society. In this sense, it has a similar sociological function to
Kant’s conception of publicity and (at the other extreme) Bull’s conception of
war, where war is considered an institution that enforces international law.”?
Yet the idea that individuals can be held criminally responsible for violations
of international law is, as Bull noted, ‘subversive to the whole principle that
mankind should be organized as a society of sovereign states’”® This is the
case even if the crime that is being tried is a crime against the society of states,
for example what the Nuremberg Tribunal called a ‘crime against peace’ or
what is now commonly referred to as the ‘crime of aggression’ This is still
subversive because in international society only states have responsibilities
under international law and to safeguard this it is a fundamental princi-
ple that individuals acting on behalf of states—either as Heads of State, as
diplomats or as soldiers—are immune from prosecution unless the state has
consented to a treaty stating otherwise. Criminal justice is doubly subver-
sive, however, when the act being prosecuted is an act against values other
than the coexistence of sovereign states, for example what the Nuremberg
Tribunal called ‘crimes against humanity’. In this latter sense, the process of
criminal justice is, in Durkheim’s terms, helping to maintain inviolate the
cohesion of a society that is based on humanity rather than sovereignty. It
is in other words helping to constitute a society that differs fundamentally
from pluralist conceptions of international society. The ultimate subversion,
however, is if a process of criminal justice responds to crimes against humanity
when states are unwilling or unable to act. In this scenario criminal justice is
helping to constitute a society that by definition cannot be called interna-
tional society. It is, in the terms outlined above, helping to constitute world
society and, as this book shows, this vision finds expression in the Rome
Statute.

71 Emile Durkheim, The Division of Labour in Society (Glencoe, IL: Free Press, 1933), 63.
Emphasis added.
72 Bull, The Anarchical Society, 181. 73 Bull, The Anarchical Society, 146.
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THE ARGUMENT AND CHAPTER OUTLINE

The central claims of this book are as follows: the Rome Statute helps to consti-
tute world society by creating an institution (i.e. criminal justice) and a Court
(i.e. the ICC) that respond to a universal interest in prosecuting individuals
who commit crimes against universal values (i.e. humanity) even when the
society of states is unwilling or unable to do so. The United States opposes
this for two reasons: first, the Court can exercise jurisdiction over citizens of
states who have not consented to the Rome Treaty and the act of resisting the
Court on these terms allows US nationalists to sustain the image of America as
the example of an independent, self-governing republic that is to be imitated
by other states; and second, when criminal justice is exercised through the
institutions of international society (e.g. universal jurisdiction exercised by
national courts or the limited jurisdiction exercised by UN Security Council
courts), the United States can control the constitutive processes in ways that
are consistent with its identity and its particular interests. In other words, the
United States defends the society of states against the vision of world society
articulated in the Rome Statute because the society of states enables national-
ists to perpetuate a preferred image of ‘America’ and it helps Realists advance
America’s national interests. To develop this argument, the book adopts the
following chapter outline.

Chapter 2 begins by explaining the moral purpose of legal positivism. In
the Vattelian approach, legal positivism helps to protect individual liberty
by maintaining the integrity of the social contract between ‘the people’ and
their sovereign. In this respect, the spread of liberal democracy might sig-
nal a shift from a Coexistence international society to one characterized by
Convergence but it does not necessarily mean the obsolescence of sovereignty
or the principle of sovereign consent. Indeed, if the contractarian notion of
accountability underpins constitutional rules such as sovereign consent, then
one might expect to see liberal democrats resist moves towards a Kantian
world society. The shift between Convergence and Confederative societies
requires not merely the spread of common values. It also requires a change
in constitutive rules, including a shift away from the positivist notion of
sovereign consent to one based on a customary understanding of values that
speak for ‘international society as a whole. These rules apply to states and
their citizens, even when they withhold their consent, and they are embodied
by supranational institutions.

The starting point for this move is found in the critique of post-war soli-
darists like Lauterpacht, Brierly, and Falk. They demonstrate how positivism
itself rests on customary understandings of universal values that cannot be
derived from the principle of consent (e.g. pacta sunt servanda). This does
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not mean that positivist institutions like the state, consent, and pacta sunt
servanda are necessarily illegitimate. Clearly, they serve important social func-
tions. It does mean, however, that as customary rather than natural institu-
tions their status as constitutional norms is not beyond challenge. Indeed as
Chapter 2 demonstrates, the post-war solidarists saw consent as an obstacle
to the development of law that can better respond to the growing awareness
of universal values and universal interests. The positivist response to this
challenge is to emphasize the importance of sovereign consent because it is
there that the voice of democratically constituted communities finds expres-
sion at the international level. In this respect, by protecting the idea of the
social contract between the citizen and the state, positivists stand on strong
normative ground. An unspoken consequence of their approach, however, is
that it clearly limits the development of a concept of ‘the global common good’
and as a result, it provides individual states with more freedom than they
might otherwise expect. Understanding this helps to explain why positivism
is resurgent in parts of US academia and indeed US government. Positivism is
not merely a means of defending the social contract; it is a means of defending
the privileges that the powerful have in a society organized along what in a
domestic context would be called ‘individualist’ rather than ‘communitarian’
lines.

Although positivists contest the matter, the question of whether individual
human beings have rights and responsibilities as a matter of customary inter-
national law is somewhat moot. Since the Second World War, treaties codify-
ing the humane treatment of individuals and non-state groups have received
near universal ratification. What remains unsettled, however, is the right of
national courts to exercise universal jurisdiction and thereby respond to the
common interest in seeing individuals prosecuted for inhumane behaviour.
Chapter 3 demonstrates the unsettled nature of this institution by focusing on
the questions raised in two cases involving the intended prosecution of public
officials for crimes that had no direct connection to the courts in question. In
the first case, ex parte Pinochet, it is noticeable that the House of Lords agreed
to the exercise of jurisdiction but only on grounds that Chile had consented to
be bound by the 1984 Convention against Torture. The most significant aspect
of the House of Lords’ decision, however, was the denial of absolute immunity
for a former head of state. In this respect, it challenged a fundamental rule
of the society of states. Immunity from prosecution is considered not only an
attribute of state sovereignty but also an important institution in facilitating
‘comity’ or good relations between states. This concern resurfaced in Yerodia
or the Arrest Warrant Case before the International Court of Justice (ICJ)
in 2002. Here the IC] held that as a serving Foreign Minister Yerodia, who
had been indicted for war crimes by a court in Belgium, was entitled to
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immunity. Given that one of the reasons for upholding this principle of the
society of states was the need to avoid ‘judicial chaos), the judgement stands
as an excellent example of what the English School call pluralist conceptions
of international society. The dissenting opinion of Judge Van den Wyngaert is
offered as an example of the solidarist critique.

The Arrest Warrant Case had an important impact on Belgium’s decision
to reform the legislation that allowed its courts to exercise universal jurisdic-
tion. The pressure it experienced, however, was not merely legal. The Belgian
government came under intense political pressure to reform its practices
when it became clear that the legislation would be used to target Israeli and
US officials. The fact that universal jurisdiction is a threat to good relations
between states is a strong normative reason for rethinking the way in which
international society responds to the common interest in seeing individuals
prosecuted for crimes that offend humanity. An additional reason, one that
is clearly demonstrated by Belgium’s recent experience, is that universal juris-
diction is highly selective and often contingent on not offending the particular
interests of the powerful. This argument is at the centre of Chapter 4’s analysis
of the Rome Statute. It is argued in this chapter that towards the end of
the 1990s, international society experienced what might be termed ‘a tipping
point. That is, the common interest in seeing individuals punished for crimes
that offended the common value of humanity became so well developed that
it was no longer willing to accept the selectivity of a system of criminal jus-
tice that was dependent on states exercizing universal jurisdiction or the UN
Security Council setting up ‘ad hoc’ international courts. In other words, in
the mid-1990s there was a call for a change in the constitutive rules of global
politics so that criminal justice was no longer contingent on the interests of
those great powers that sat on the Security Council. The response to that
call was the Treaty of Rome, which set up the world’s first permanent and
independent international criminal court.

Chapter 4 argues that the Rome Statute further clarifies the common values
based on the humane treatment of individuals and groups. It specifically
defines acts—that is genocide, crimes against humanity, and war crimes—that
violate those values. The argument that these are now recognized as jus cogens
and therefore constitutional rules is evident not merely in the preamble of the
Statute, which affirms ‘that the most serious crimes of concern to the inter-
national community as a whole must not go unpunished’. It is also evident in
the fact that the rules designed to protect these values have a higher place in
the hierarchy of norms. For instance, the norm of diplomatic and sovereign
immunity, which as noted above still governs relations between states, does
not apply when the ICC exercises jurisdiction. The Court’s independence of
the society of states is further articulated in Article 15, which enables the
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Prosecutor to pursue a case without prior authorization of either a state or the
UN Security Council. The process of criminal justice and the reaffirmation
of common values based on humanity can therefore now take place, at least
theoretically, without state interference. The Court will no doubt depend
on states for material support, yet even this can conceivably be provided
by non-state actors and in this respect the Rome Statute does offer a truly
revolutionary vision of world society. To be certain, the drafters of the Rome
Statute created an Independent Prosecutor because they wanted to transcend
the political machinations of the Security Council and they did not wish to
overthrow the society of states. In fact, it is clear from various compromises
made during the Rome negotiations that those drafting the Statute obviously
saw international society as part of the solution rather than as part of the
problem. In this respect, therefore, it is more fitting to argue that the Rome
Statute helps to constitute a Kantian world society where cosmopolitan law
and cosmopolitan institutions exist in a complementary relationship with
national and international law.

For reasons explained in Chapter 4, the Court can only exercise universal
jurisdiction when it receives a referral from the UN Security Council. When
the Prosecutor acts independently of states, his jurisdiction is curtailed by
Article 12 of the Statute. In this instance, he can only exercise jurisdiction if the
accused is the national of a state party or if the crime took place on the terri-
tory of a state party. Theoretically then the Court is able to exercise jurisdiction
over the citizens of states that have withheld their consent from the Treaty of
Rome. This can be justified in two ways. First, one might argue, in a Falkian
sense, that the Rome Conference was quasi-legislative (see Chapter 2). In other
words, the overwhelming majority of states voting for the Court demonstrated
that it did reflect the interests of the ‘international community as a whole’
Second, one might argue that Article 12 reflects the customary understanding
that states have the right to exercise jurisdiction over their nationals and their
territory and that all they are doing by creating an independent court is del-
egating that right. As Chapter 5 demonstrates, the United States rejects both
these arguments and insists that the Court is illegitimate because the Statute
violates a constitutional principle of the society of states, which is that the
citizens of states cannot be bound by laws their sovereign has not consented
to. The specific question addressed in Chapter 5 is why the United States
has adopted this policy when many, although by no means all, democratic
states have been able to support the Court. The Realist argument that the
United States has lost the capacity to determine when and where international
criminal justice is done, a capacity it had when international criminal justice
was a matter exclusively for states and the Security Council, gives only a partial
answer. Chapter 5 argues that while this Realist explanation is clearly relevant,
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US policy is contingent on those prior social processes that help construct
an image of America as an exceptional state. In fact, the act of opposing the
ICC can be considered as one of the many social processes that help construct
American national identity.

The influence that the United States wields through the institutions of
international society is very much on display in Chapter 6. This chapter
examines the success that the United States had in negotiating exemptions
from the Court’s jurisdiction for its citizens. There were two separate strands
to this strategy. The first related to Article 98 of the Statute and so-called ‘bilat-
eral non-surrender agreements’. Through these agreements, the United States
sought to use the negotiating advantage it has in a bilateral setting to guarantee
what it could not secure in a multilateral convention. The second related to
Article 16 of the Statute and the authority of the Security Council to postpone
the judicial process for twelve months if it identifies that process to be a threat
to international peace and security. While these articles were not intended to
create indefinite exemptions from the Court’s jurisdiction, the United States
was able to interpret them in a way that helped it to persuade (and sometimes
coerce) certain states to grant US citizens and US peacekeepers exemptions
from the Court’s jurisdiction. For other states, notably those ‘like-minded
states’ that had been so influential in creating the Court, the US strategy was
not consistent with either the letter or the spirit of the Statute. Moreover, to the
extent that US strategy posed a threat to international peace and security—the
United States implicitly threatened to veto future peacekeeping operations if
their demands were not met—these states were presented with the dilemma
of having to choose between order and justice. Chapter 6 describes in detail
how the European states approached this particular dilemma from different
perspectives and it uses this case study to refine the concept of ‘good interna-
tional citizenship.

When Hedley Bull identified threats to the society of states, his attention
was drawn to the activities of sub-state actors as well as supranational actors
like the ICC. In this vein, Chapter 7 shifts the focus of the book towards the
challenges posed by violent non-state groups like al-Qaeda. Of course, al-
Qaeda’s ideology of unrestrained violence is an obvious threat to the elemen-
tary goals that sustain social life, but that is not the focus of the chapter. Rather
Chapter 7 focuses on the threat posed to international society by a willingness
to treat violent non-state groups such as the Palestinian Liberation Organiza-
tion (PLO) and al-Qaeda as ‘lawful combatants’. As this chapter demonstrates
by examining the negotiations on the 1977 Protocols additional to the Geneva
Conventions, this willingness has a political but also a humanitarian impulse.
For instance, the PLO saw such designation as an indication of their ‘state-
like’ status and humanitarians who sought to encourage respect for the laws
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of war argued that it would create an incentive for PLO fighters to think twice
before targeting civilians. The key point in this chapter, however, is that the
United States resisted such moves in part because it believed the Protocol
would lead to a process that Hedley Bull called ‘the restoration of private
international violence’ and that this would undermine international society
by changing the constitutive rule that grants states an exclusive right to wage
war.”* In resisting this move, the United States was defending another rule that
constituted the society of states and to the extent that it helped a key ally (e.g.
Israel) discredit an opponent (e.g. the PLO), the United States was acting as a
‘modified Realist’. It was helping to construct, to repeat Dunne’s formulation,
‘a normative framework convenient to itself’”

This process takes on an alarming dimension following 9/11 when the US
government argued that al-Qaeda fighters were not entitled to prisoner of war
status because they were fighting on behalf of a non-state actor that had not
and indeed could not have consented to the laws of war. The government also
argued that these individuals were not protected by US law because they were
being held outside the jurisdiction of the US courts. In this respect, the United
States was using not merely the state’s exclusive right to wage war to further
discredit al-Qaeda, it was using other key principles of the society of states (i.e.
consent and sovereignty) to manufacture a normative order where its military
power and its capacity to conduct aggressive interrogations was unrestrained
by law. To be certain, there is no argument that can legitimize al-Qaeda. Its
activities were no doubt unlawful and its members who committed terrorist
acts could obviously have been prosecuted under national or international
law. Rather the point made in Chapter 7 is that the United States has used
al-Qaeda’s status as a non-state belligerent in the war on terrorism to deny
its members the rights they might otherwise have expected as human beings.
The fate of those at Guantdnamo Bay, in other words, illustrates Kant’s point
that cosmopolitan law is necessary to address what Lord Steyn called the ‘legal
black hole’ that was created by US national and international law.”®

Finally, Chapter 8 expands on the modified Realist theme by using E.H.
Carr’s realism to help summarize US policy on the ICC. Unlike those who
use Carr to dismiss the ICC and thereby implicitly justify US policy, this
chapter argues that Carr’s insights can be used to criticize US policy and
justify an alternative approach.”” When the United States argues the process

7% Bull, The Anarchical Society, 258-60. 7> Dunne, ‘Sociological Investigations, 81.

76 Lord J. Steyn, ‘Guanténamo Bay: The Legal Black Hole. 27th F. A. Mann Lecture,
25 November 2003, reprinted in International and Comparative Law Quarterly, 53 (2004),
1-15.

77 For an example of those who attack the Court using Carr, see Jack Goldsmith and Stephen
Krasner, ‘The Limits of Idealism’, Daedulus, 132 (2003), 47—63.
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of international criminal justice should be confined to either national or to
UN courts because these do not threaten international order, it is in effect
deploying what Carr described as the ‘harmony of interests’ argument. This,
Carr suggests, is little more than a rhetorical device to disguise the pursuit of
selfish interests behind the veil of the common interest. This aspect of great
power policy is naively utopian because it fails to see how the defence of
an unjust order breeds resentment and revisionism. To sustain international
order, great powers should follow the example of those powerful interests in
domestic society. In other words, they should forfeit the privileges that the old
system offers and respond positively to the demands for just change. This is
not unknown within American political culture. Indeed, Carr would no doubt
have had the example of the New Deal in his mind when formulating this
argument. It is argued in Chapter 8 that US policymakers would do well to
recall this kind of internationalism because the policy of opposing the Court is
not only harming America’s international credibility, it is also exacting unsus-
tainable material costs. In other words, the alternatives proposed by the Bush
administration have been shown to be too expensive in political, financial and,
most importantly, in human terms. For instance, the Bush administration
was politically unable to veto the referral of the situation in Darfur having
recognized that genocide was taking place there. Its preferred alternative, that
is another ad hoc court, was unconvincing, partly because the Bush admin-
istration had previously attacked such courts for being financially inefficient.
Finally, support for national courts in failed states is often exceptionally costly
because they are invariably part of a broader ‘nation-building’ agenda. This
is clearly demonstrated by the enormous human costs of bringing Saddam
Hussein to trial in Iraq.
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International Society—Consent and
Custom as Sources of Law

It was noted in Chapter 1 that international society is made up of a set of con-
stitutive rules. These have been equated to what in international law are known
as peremptory, jus cogens or general rules of international law. These are the
rules that identify states as the members of international society, place non-
negotiable limitations on their actions and provide a baseline agreement on
how other rules are formulated. This formulation finds expression in Article
53 of the Vienna Convention on the Law of Treaties. It defines the peremptory
norm as that which is ‘accepted and recognized by the international commu-
nity of states as a whole’. It is ‘a norm from which no derogation is permitted
and which can be modified only by a subsequent norm of general international
law having the same character.! In this sense there is a duality to international
law. At one level, law can be made by consenting states; at another deeper
level, law can be made by the ‘community of states as a whole’. States cannot
object to the second type of law and must observe it when making their own
contracts. What exactly passes for this second level of ‘general international
law’ is a matter of dispute. Who exactly speaks for the ‘community of states as
a whole’? What is clear, however, is that the introduction of ‘a new law-making
procedure which does not require the consent of individual states for the
emergence of peremptory rules...would obviously amount to a fundamental
change in the constitutional principles of the international legal order relating
to law-making.?

Such uncertainty does not mean that international society is non-existent,
but it does mean that its constitutive rules are a matter of political dispute.
Onuf’s claim (see Chapter 1) that sovereign equality is jus cogens may be a
good place to start. As this chapter demonstrates, however, the corollary of
this, that international law can only bind states if they first consent to be so
bound, is contested. Indeed, the argument for an alternative to this positivist

! Vienna Convention on the Law of Treaties (1969) May 23, U.N. Doc. A/Conf. 39/27, at:
www.un.org/law/ilc/texts/treaties.htm

2 Gennady M. Danilenko, ‘International Jus Cogens: Issues of Law-Making), European Journal
of International Law, 2 (1991), 47-8.
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approach to law-making is that the principle of sovereign consent is an obsta-
cle to the formation of laws that can respond to a growing cosmopolitan
awareness and a thicker consensus on common values and common inter-
ests. Hedley Bull called this a ‘solidarist’ conception of international law.’?
More specifically, contemporary solidarists argue that the positivist concep-
tion of law provides certain individuals with the legal space to commit acts
which their victims have not consented to and then to escape punishment
for those acts. This is because such individuals invariably act on behalf of a
sovereign government that has withheld its consent and is therefore exempt
from that aspect of international law that would otherwise hold them to
account. This argument is not to be confused with the idea that such indi-
viduals are immune from law that is otherwise applicable because they have
sovereign immunity or because they are lawful combatants. That is a separate
argument which is itself contested (see Chapters 3 and 7). Rather the concern
here is the argument that in an international society constituted by state
sovereignty, international law cannot apply in any form to the state, or to
the citizens of the state, that withholds its consent. As a result a culture of
impunity for human rights abuses is allowed to develop and this is out of step
with what solidarists see as a growing cosmopolitan consciousness based on
humanity.

From the solidarist perspective, therefore, states can be bound by law that
reflects a generalized consensus. This finds expression through progressive
interpretations of customary international law. This law applies to states even
if they have voted against it, withheld their consent from it or if they have
generally objected to it. In this regard it can fulfil the function of constitu-
tional law. For Bull, however, this approach threatened a return to natural
law, which international society had once rejected because it lacked legitimacy
and because it threatened to undermine international order by prompting
states to act on principles that were in conflict with state sovereignty and
non-intervention. Indeed this concern, which he expressed in The Anarchical
Society, resonates with many contemporary critics of customary law. The fear
that a customary law of humanity will be used by states to intervene in the
sovereign affairs of other states and thereby threaten international comity is
discussed in Chapter 3 with specific reference to the state practice of universal
jurisdiction. This chapter, however, focuses on questions of legitimacy. The
concern of contemporary critics is twofold. First, they fear that by widening
the process of law creation to include sources other than the explicit agree-
ments between states, solidarists are in fact giving political significance to the

3 Bull, The Anarchical Society, 142.
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opinions of groups (and indeed individuals) that have no democratic legiti-
macy. Second, they fear that by binding states that effectively withhold their
consent from customary international law, solidarists are ignoring those opin-
ions that do have democratic legitimacy. In short, contemporary positivists
argue that customary international law, particularly the more progressive kind
pushed by solidarists, is threatening the moral purpose of the state, which is
to preserve the social contract between the subjects and the creators of the
law. Undermining the principle that law only binds states that consent, they
argue, threatens the society of states and the liberty it protects or at least
promises.

This chapter proceeds in three main sections. The first examines a norma-
tive reason why consent might be considered a constitutional rule of inter-
national society and thus worth defending against its solidarist opponents.
Clearly, sovereignty and consent can be understood as rules that defend the
state because it is a moral value by itself or because separate self-governing
states encourage moral diversity. The focus here, however, is on a Vattelian
understanding of sovereignty and consent for three reasons: first, because
it is widely regarded as a turning point, where international law moved
away from the natural law foundations of the past, and embraced the pos-
itivist emphasis on state consent. Second, because Vattel’s arguments are
ultimately grounded in the same natural rights philosophy as the founding
documents of the United States and because The Law of Nations obviously
had an impact on the founding fathers’ view of America’s relationship to
international society.* Thirdly, Vattel is important because many of his themes
resonate strongly with the reasons given by the United States for opposing the
ICC (see Chapter 5). The second section of the chapter examines the efforts
of contemporary solidarists who have sought to bypass sovereign consent
and to establish an understanding of customary law that is more respon-
sive to an emerging cosmopolitan consciousness. As noted these arguments
have prompted forceful counter-arguments from positivists concerned that
these attempts to bypass the principle of consent will undermine the moral
purpose of the society of states, which in their mind is to defend liberty
by preserving the social contract between the individual and the state. The
third section demonstrates how this backlash has found particular expres-
sion in the American legal and foreign policy discourse as well as the US
judiciary.

4 In fact, Vattel has been described as ‘by far the most important treatise writer for Americans..
David J. Sylvester, ‘International Law as Sword or Shield? Early American Foreign Policy and the
Law of Nations), International Law and Politics, 32 (1999), 69.
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SOVEREIGN CONSENT AS THE FOUNDATION OF
INTERNATIONAL LAW

The idea that international law can only evolve with the consent of sovereign
states is closely associated with the idea that an individual’s freedom is realized
in, and protected by, particular political communities. For Vattel, nature had
created a universal society of humankind, yet man’s needs were met suffi-
ciently within particular states. ‘Nature), he wrote,

obliges every man to work for his own perfection, and in so doing he works for that of
civil society, which can not but be prosperous if composed only of good citizens; and as
man finds in well-ordered society the greatest help to the fulfilment of the task imposed
upon him by nature of becoming better, and therefore happier, he is unquestionably
bound to do all in his power to make that society perfect.’

Fundamental to a ‘well-ordered society’ is the Constitution. This establishes
the rights and duties of the citizens and those who govern them. Legislative
power ‘may be confided by a Nation to the Prince, or an assembly, or to
both conjointly’, however, ‘the fundamental laws [of the Constitution] are
excepted from their authority’ This does not mean legislators cannot change
the Constitution, but Vattel implies that it requires the consent of more than
just a majority of citizens, a suggestion that was clearly taken up by America’s
founding fathers.®

Vattel makes it clear that a universally applicable model constitution does
not exist. The ‘laws and the constitution of different states must vary according
to the character of the people and other circumstances.” It is for each nation
independently to decide its own constitution.

Since the results of a good or bad constitution are of such importance, and since a
Nation is strictly obliged to procure, as far as possible, the best and most suitable one,
it has a right to all the means necessary to fulfil that obligation. Hence it is clear that a
Nation has full right to draw up for itself its constitution, to uphold it, to perfect it, and
to regulate at will all that relates to the government, without interference on the part
of anyone. ... To intermeddle in the domestic affairs of another Nation or to undertake
to constrain its councils is to do it an injury.?

> E. de Vattel, The Law of Nations or the Principles of Natural Law Applied to the Conduct and
to the Affairs of Nations and of Sovereigns (Washington, DC: Carnegie Institution of Washington,
[1758] 1916) 15.

© Vattel, The Law of Nations, 18-19. An amendment to the US Constitution can only be
proposed by two-thirds of both legislative chambers and then requires the consent of three-
fourths of state legislatures to take effect.

7 Vattel, The Law of Nations, 17. Emphasis added. 8 Vattel, The Law of Nations, 18-19.
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From Vattel’s perspective then, humanity is naturally divided into particular
communities. In these communities individuals find liberty and happiness.
How those particular communities would relate to each other would be pro-
foundly influenced by the idea that government rested on the consent of the
people.

As the individual submits his will to the state in order to advance his own
interests Vattel notes that it ‘devolves thenceforth upon that body, the state,
and upon its rulers to fulfil the duties of humanity towards outsiders in all
matters in which individuals are no longer at liberty to act, and it peculiarly
rests with the state to fulfil these duties towards other states’® From this per-
spective, Vattel derives the principle of sovereign equality, which he articulated
in the following famous passage.

Since men are by nature equal, and their individual rights and obligations the same,
as coming equally from nature, Nations, which are composed of men and may be
regarded as so many free persons living together in a state of nature, are by nature
equal and hold from nature the same obligations and the same rights. Strength or
weakness in this case counts for nothing. A dwarf is as much a man as a giant is; a
small republic is no less a sovereign State than the most powerful kingdom. From this
equality it necessarily follows that what is lawful or unlawful for one Nation is equally
lawful or unlawful for every other Nation.!

The form taken by a Nation’s government does not affect this principle. ‘The
honor due to a Nation belongs fundamentally to the body of the people; and
it is shown to the sovereign merely as the representative of the Nation.!!

A natural obligation to advance human welfare commits a state to respect
the sovereignty of other states. Nations must ‘put up with certain things
although in themselves unjust and worthy of condemnation, because they
cannot oppose them by force without transgressing the liberty of individual
Nations and thus destroying the foundations of their natural society’? Beyond
this, nations are also bound to help others perfect their own society. The ‘spirit
of mutual assistance’ is both right and prudent. It should not be discarded
lightly, as one day a sovereign ‘may happen to have like need of help’!”

The primary obligation of the state, however, is to the liberty of its own
citizens and the particular compact they consented to. ‘As a consequence of

that liberty and independence’, Vattel writes,

it follows that it is for each nation to decide what its conscience demands of it, what
it can or can not do; what it thinks well or does not think well to do; and therefore it

9 Vattel, The Law of Nations, 6. 10 Vattel, The Law of Nations, 7.
1 Vattel, The Law of Nations, 126. 12 Vattel, The Law of Nations, 8.
13 Vattel, The Law of Nations, 114, 225.
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is for each nation to consider and determine what duties it can fulfil towards others
without failing in its duty towards itself.!

For these reasons, obligations between states are always imperfect as they
cannot be enforced and ‘give but the right of request’.!> Thus a poor state can
request aid from a rich state but it cannot compel it and while it might be
immoral to deny such assistance it cannot be considered unlawful.!®

Imperfect international obligations can be transformed into legally binding,
enforceable and therefore perfect obligations if states consent to being so
bound. Only under these circumstances can a state be compelled by another
to honour an obligation. In this regard a treaty signed by the sovereign acts
as an extension of the social contract. It binds the state even if it is found
to work injuriously. ‘A treaty is valid, writes Vattel, ‘if no exception can be
taken to the manner in which it has been drawn up; for this, nothing more is
required than that the contracting parties be duly authorized to act and that
their consent be mutual and properly declared.!” Again, Vattel argues, states
have an interest in honouring and being seen to honour their obligations to
others. Having consented to honour certain commitments, however, the state
gives up the right to interpret how that obligation should be met. ‘If promises
made by treaty impose on the one side a perfect obligation’, he concludes, ‘they
produce on the other a perfect right. Hence, to violate a treaty is to violate
the perfect right of the contracting party, and is thus an injury to him.'® As
international society has an interest in maintaining the faithful observance
of treaties, Nations have ‘the right to unite together to check a Nation which
shows contempt for them’.!’

Vattel’s philosophy is therefore grounded in the natural law tradition, a fact
which for some has been overlooked.?’ His emphasis on sovereign consent,

4 Vattel, The Law of Nations, 6. 15 Vattel, The Law of Nations, 6.

16 Vattel, The Law of Nations, 116, 119.

17 Vattel, The Law of Nations, 161. He adds, however: ‘If a simple injury or some disadvantage
does not suffice to render a treaty invalid, the rule does not hold where the results of the treaty are
such as to bring about the ruin of the Nation.” This ambiguity informed the early debate between
Republicans (represented by Madison as Helvidius) and Federalists (represented by Hamilton as
Pacificus) on US obligations towards revolutionary France. See D. G. Lang, Foreign Policy in the
Early Republic. The Law of Nations and the Balance of Power (Baton Rouge and London: Louisiana
University Press, 1985).

18 Vattel, The Law of Nations, 163.

19 Vattel, The Law of Nations, 188. Again Vattel qualifies this by saying that sovereigns may
have good reason for reneging on a treaty. ‘It is the sovereign who fails to keep his promise
on clearly trivial grounds, or who does not take the trouble to offer reasons, or to disguise his
conduct and cover up his bad faith—it is he who deserves to be treated as an enemy of the human
race. Vattel, The Law of Nations, 189.

20 Brown, Nardin, and Rengger suggest that Vattel’s modernity has been exaggerated by those
seeking the origins of international law. They cite Andrew Hurrell, ‘Vattel: Pluralism and Its
Limits, in Ian Clark and Iver B. Neumann (eds.), Classical Theories of International Relations
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however, is widely regarded as marking a turning point in the evolution in
international law. From the late eighteenth century onwards, international
law is usually understood to be positive, not natural law. It is positive, not
in the Austinian sense of being enacted by a superior but in being jointly
willed by states, who bind themselves explicitly through treaties or implicitly
through customary international law.?! The opinion of the Permanent Court
of International Justice (PCIJ) in the 1927 Lotus Case is often cited as the best
articulation of this view. This case involved the collision of a French Steamer
‘Lotus’ with a Turkish merchant ship. The collision killed several Turkish
nationals. Turkey claimed that it had jurisdiction over the case and convicted
the French officer in charge of the Lotus. France, however, claimed that Turkey
had violated international law, which it claimed gave French courts exclusive
jurisdiction over the case. Rejecting France’s claims, the PCIJ found that states
were free to extend the application of their laws and the jurisdiction of their
courts to persons, property, and acts outside their territory. In fact, it noted
that the courts of many countries understood territorial jurisdiction to include
acts, the effects of which were felt in that country, even though the perpetrator
might have been in another country (or on a ship carrying the flag of another
country) at the moment of commission. As an indicator of the positivist
nature of international law, the following passage from the Court’s opinion
is often cited:

International law governs relations between independent States. The rules of law bind-
ing upon States therefore emanate from their own free will as expressed in conventions
or by usages generally accepted as expressing the principles of law and established in
order to regulate the relations between these co-existing independent communities or
with a view to the achievement of common aims. Restrictions upon the freedom of
States cannot therefore be presumed.?

The point here is that this understanding of international law was informed
not only by the political reality of nation-states in the modern era. It was
also informed by the belief that sovereign nation-states were the best hope of

(London: Macmillan, 1996), 233-55. See Chris Brown, Terry Nardin, and Nicholas Rengger
(eds.), International Relations in Political Thought. Texts from the Ancient Greeks to the First World
War (Cambridge: Cambridge University Press, 2002), 422.

21 Brown, Nardin, and Rengger (eds.), International Relations in Political Thought, 323. See
also Terry Nardin, ‘Legal Positivism as a Theory of International Society’ and Frederick G.
Whelan, ‘Legal Positivism and International Society’, in David R. Mapel and Terry Nardin (eds.),
International Society: Diverse Ethical Perspectives (Princeton, NJ: Princeton University Press,
1998), 17-35 and 36-53 respectively; and Stephen Hall, ‘The Persistent Spectre: Natural Law,
International Order and the Limits of Legal Positivism, European Journal of International Law,
12 (2001), 269-307.

22 The Case of the S.S. ‘Lotus’, Permanent Court of International Justice, 7 September 1927.
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realizing the enlightenment ideal of human freedom. Law had to be the prod-
uct of human reason and reason had determined that, at least according to the
Vattelian view, liberty was best secured by nation-states. If international law
was to contribute to the enlightenment ideal, therefore, it could only develop
with the consent of sovereign states. Of course, this view would be shaken
to its core by the inhumanity of sovereign states, which was exposed most
clearly by the Second World War. Even before then, however, humanitarians
had insisted that standards of civilization existed and sovereign states must
respect those standards regardless of whether they had consented to be bound
by them.”> Nonetheless, the view that an international society of sovereign
states should be understood not as a ‘second best’ alternative to a cosmopoli-
tan world society, made necessary by the regrettable reality of a politically
significant moral pluralism, but as an end in itself, was and still is a significant
one.?*

CONSENT AND CONSENSUS IN THE CREATION OF
INTERNATIONAL LAW

The point that the Vattelian tradition and legal positivism grew out of and, in
certain respects, remained dependent on natural law foundations should not
be overlooked. Indeed, this fact was at the centre of the post-war solidarist cri-
tique, which usually started by noting how contracts could only be considered
binding if another source of law had already determined that. So for instance,
Brierly argued that

consent of itself cannot create an obligation; it can do so only within a system of law
which declares that consent duly given, as in a treaty or a contract, shall be binding
on the party consenting. To say that the rule pacta sunt servanda [i.e. promises must
be kept and treaties fulfilled] is itself founded on consent is to argue in a circle. A
consistently consensual theory again would have to admit that if consent is withdrawn,
the obligation created by it comes to an end. Most positivist writers would not admit
this, but to deny it is in effect to fall back on an unacknowledged source of obligation,

2 See e.g. the so-called ‘Martens Clause’ in The Hague Convention IT of 1899. This found law
in ‘the principles of humanity and the dictates of public conscience’ Adam Roberts and Richard
Guelff, Documents on the Laws of War 3rd edn. (Oxford: Oxford University Press, 2003), 8-9.

24 Whether international society is best seen as a stepping stone to a better world or as an
end in itself is an important question within English School writing. See Chris Brown, ‘The
“English School”: International Theory and International Society) in Mathias Albert, Lothar
Brock, and Klaus Dieter Wolf (eds.), Civilizing World Politics. Society and Community Beyond
the State (Lanham, Boulder, New York, and London: Rowman and Littlefield, 2000), 91-102; see
also Chris Brown ‘International Theory and International Society: The Viability of the Middle
Way?’ Review of International Studies, 21 (1995), 183-96.
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which whatever it may be, is not the consent of the state, for that has ceased to
exist.”®

In fact Vattel also acknowledged this when he wrote that states give up the
right unilaterally to decide how to interpret a treaty once it had been accepted
as law. Like Vattel some post-war solidarists accepted that the source for pacta
sunt servanda was to be found in nature. Thus, Lauterpacht argued that the
laws which were derived from state consent were only part of what could be
understood as international law. In a wider sense, he added, ‘the binding
force even of that part of it that originates in consent is based on the law of
nature as expressive of the social nature of man’?® More recently, Louis Henkin
acknowledges that that ‘the normative character of a treaty depends on an
antecedent, underlying ‘constitutional” principle, rooted perhaps in the nat-
ural law, the principle pacta sunt servanda, agreements are to be observed.?’

For some solidarists, positivism had not only forgotten the natural source of
legal obligation, it also had legitimized state actions that violated other aspects
of the ‘higher law’. So for instance, looking back on the Second World War,
Lauterpacht defended as a matter of international law the natural rights and
responsibilities of individuals as opposed to states.

Undoubtedly, international law is primarily—though not exclusively—a body of rules
governing the relations of states, i.e. of individuals organized as a state. But this
circumstance cannot affect decisively the moral content of international law and the
dictates of reason and of the general principles which underlie it. It may be true to say
that ‘after all’ states are not individuals; but it is even more true to say that ‘after all’
states are individuals. For this reason there can be no insuperable difficulty in applying
generally recognized principles of law to the conduct of individuals acting as members
of state and on behalf of their state.?®

To those positivists who rejected natural law on grounds of legitimacy and
the consequences it might have for order between states, Lauterpacht pointed
out the failure of positivism to act as any source of real restraint. ‘The law
of nature), he wrote, ‘has been rightly exposed to the charge of vagueness

and arbitrariness. But the uncertainty of the “higher law” is preferable to the

arbitrariness and insolence of naked force’.?’

% 1. L. Brierly, The Law of Nations. An Introduction to the International Law of Peace, 6th edn.
(Oxford: Clarendon Press, 1963), 53.

26 Hersch Lauterpacht, ‘The Grotian Tradition in International Law’, The British Yearbook of
International Law, 23 (1946), 21.

¥ Louis Henkin, International Law: Politics and Values (1995) 28. Quoted by Hall, ‘The
Persistent Spectre’, 285.

28 Lauterpacht, “The Grotian Tradition’, 28.

2 Lauterpacht, ‘The Grotian Tradition 24.
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Not all solidarists accepted a return to natural law foundations such as
this.>® What united solidarists, however, was their shared frustration with
the manner in which international law had in effect reified the state at the
expense of other common values. In this way J. L. Brierly noted how positivist
assumptions were not only based on mere impressions of what appeared to be
‘natural’ in the modern era, he also argued that those impressions were out of
step with the requirements of an increasingly interdependent world.

By teaching that the ‘natural’ state of nations is an independence which does not admit
the existence of a social bond between them [Vattel] made it impossible to explain or
justify their subjection to law; yet their independence is no more ‘natural’ than their
interdependence. ... It is true that in Vattel’s own day the interdependence of states was
less conspicuous in international practice than it is today; and this partly excuses the
onesidedness of his system. None the less, by cutting the frail moorings which bound
international law to any sound principle of obligation he did it an injury which has
not yet been repaired.’!

The source of legal obligation for Brierly was not consent but custom, which
did not depend on the authorization of the state to be legally binding. Of
course, positivists do not deny that custom, which is defined as evidence that
a general practice is accepted as law, can bind states. Indeed, Vattel recognized
that states may ‘bind themselves by tacit consent’ This, he added, ‘is the foun-
dation of all practices which have been introduced among Nations, and which
form the custom of Nations or the Law of Nations founded upon custom’>? Yet
this formulation has since been interpreted by positivists to mean that states
are not bound by custom if they persistently object to such laws. Again Vattel is
a source of this. In order to protect the principle of consent, states are ‘bound
to observe it [custom] towards one another so long as they have not expressly
declared their unwillingness to follow it any longer’>®> The connection between
persistent objection and the social contract is easy to see. As Stephen Toope
notes, it fits ‘neatly within the consent based theory of law creation. The

3% TIn fact, Lauterpacht himself would later argue that the obligation to respect human rights
was found in state practices such as the Nuremberg Trials and treaties like the UN Charter. This
interpretation, however, was informed by ‘the realisation that there is no rule of international
law which definitely precludes individuals and bodies other than states from acquiring directly
rights under or being bound by duties imposed by customary or conventional international law,
and that the developments of the last quarter of a century have translated that capacity, in many
fields and in respect of both rights and duties, into part of positive law”. Hersch Lauterpacht,
International Law and Human Rights (London: Stevens and Sons, 1950), 4.

317 L. Brierly, The Law of Nations: An introduction to the International Law of Peace, 6th
edn. (Oxford: Oxford University Press, 1963), 40. See also C. Wilfred Jenks, Law, Freedom and
Welfare (London: Stevens and Sons, 1963), 71-100; John A. Perkins, ‘The Changing Foundations
of International Law: From State Consent to State Responsibility’, Boston University International
Law Journal, 15 (1997), 452.

32 Vattel, Law of Nations, 11a. 33 Vattel, Law of Nations, 9.
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doctrine was essentially an escape hatch to allow the free operation of the
principle of sovereign equality’.**

Yet to solidarists like Brierly, customary law cannot be understood as the
product of implied consent. Rather ‘a customary rule is observed, not because
it has been consented to, but because it is believed to be binding, and whatever
may be the explanation or the justification for that belief, its binding force does
not depend, and is not felt by those who follow it to depend, on the approval
of the individual or the state to which it is addressed.* The implication of
this, of course, is that customary rules can apply to states that object. In this
sense, the constitutive rules of international society are not the product of
those treaties that are written and adopted by states, nor are they the product
of a jurist’s interpretation of natural law. Rather they are customary rules
the evidence for which is found in general practices that are recognized as
imposing legal obligations. Treaties may help to codify these rules but the
constitutive rules of international society are articulated as customary law that
is recognized by international society as a whole. To this extent, they define
international society as something having an ontological status separate from
the will of individual states. The question that then arises, however, is how
do we identify customary international law and how do we know that it has
achieved a constitutional or peremptory status by articulating the concerns of
‘international society as a whole’

Like Brierly, Richard Falk argued that the actions of individual states took
on additional significance in an increasingly interdependent world. A legal
framework that allowed such states to avoid legal obligation for the impact
their actions had on other states was neither legitimate nor sensible in terms
of the common interest. In this context, Falk welcomed what he saw as a
discernible trend from consent to consensus as the basis of international legal
obligations. If international society was to function effectively under these new
conditions, it required, he argued, ‘a limited legislative authority, at minimum,
to translate an overriding consensus among states into rules of order and
norms of obligation despite the opposition of one or more sovereign states.*®
For Falk this consensus could be found in a supermajority vote at international
organizations like the UN General Assembly. While such a vote would require
a change in the UN Charter to be formally binding, Falk followed Higgins

3% Stephen Toope, ‘Powerful But Unpersuasive? The Role of the United States in the Evolution
of Customary International Law’, in Michael Byers and Georg Nolte (eds.), United States Hege-
mony and the Foundations of International Law (Cambridge: Cambridge University Press, 2003),
308.

35 Brierly, The Law of Nations, 52.

% Richard Falk, ‘On the Quasi-Legislative Competence of the General Assembly’, American
Journal of International Law, 60 (1966), 785.
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in arguing that it could act as the kind of customary international law that
applied even to those states (i.e. the minority) that objected.’” To illustrate the
new process in action, Falk noted how a consensus in the General Assembly
proscribing the practice of apartheid in South Africa contributed to the ICJ’s
judgment that South Africa’s continued presence in what is now Namibia was
illegal.*®

From the solidarist perspective, a shift to consensus would mean a more
democratic and thus more responsive means of creating law for international
society as a whole. Yet for positivists, Falk’s proposal simply exacerbated the
problems associated with customary international law. It is generally thought
that customary international law is derived not merely from the observance
of a pattern of state practice (e.g. the respect for sovereignty) but also an
understanding that states follow these practices because they believe there is a
legal obligation to do so. This second aspect is commonly referred to as opinio
juris. It is crucial for developing the notion that common practices provide
evidence of law and to distinguish them from those habitual acts that are
motivated solely by courtesy or tradition.* For instance, a meeting between
diplomats might customarily begin with a handshake, but it is not a violation
of law if a meeting does not start in this way. More significantly, the jurist
requires evidence that a practice occurs because there is an understanding
of legal obligation to be able then to claim that customary international law
continues to exist even if state practice suggests otherwise. So for instance,
states cannot claim a customary right to use torture simply because torture
is prevalent in state practice. While states clearly do engage in torture they
rarely claim the right to do so. Moreover, they usually claim that the act did
not actually constitute torture, thereby implicitly recognizing the prohibited
nature of torture. In such instances, as Murphy puts it, the problem ‘is one of
enforcement of a customary norm, not of its lack of existence.*’

There is therefore an enormous interpretive burden on the jurist seeking
to apply customary international law and for positivists the whole process
is far too vague to have any form of legitimacy. This concern is exacerbated
by the fact that jurists feel able to call on the opinions of non-state actors
to help ease their burden. In fact, Article 38 (4) of the Statute of IC]J explicitly

37 Rosalyn Higgins, The Development of International Law Through the Political Organs of the
United Nations (Oxford: Oxford University Press, 1963).

38 TFalk, ‘On Quasi-Legislative Competence), 790; see also Richard A. Falk, The Status of Law
in International Society (Princeton, NJ: Princeton University Press, 1970), 70, 87-8.

39 See Michael Byers, Custom, Power and the Power of Rules. International Relations and
Customary International Law (Cambridge: Cambridge University Press, 1999) 18; see also Peter
Malanczuk, Akehurst’s Modern Introduction to International Law, 7th edn. (London and New
York: Routledge, 2003), 44-5.

40 John Murphy, The United States and the Rule of Law in International Affairs (Cambridge:
Cambridge University Press, 2004), 101.
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states that the ‘judicial decisions and the teachings of the most highly qualified
publicists of the various nations’ can be regarded as a ‘subsidiary means for
the determination of rules of law’. This leads positivists to fear that customary
international law is not only ignoring the opinion of democratically consti-
tuted (and therefore legitimate) states, but that it is empowering a class of
international jurists that have little or no legitimacy because they are not
accountable to the politicians that represent those people that are subject to
customary law. This, of course, goes to the heart of the relationship between
the judge and the democratically elected politician, which is discussed in more
detail in Chapter 5. The point here is one that is expressed by Hedley Bull in
The Anarchical Society. For some international lawyers,

the attraction of the consensus [as opposed to consent] doctrine lies in the opportun-
ities it offers to develop international law not in relation to the actual practice of states
but in conformity to their views as what international order or international justice
requires. In this form the doctrine that international law derives from the consensus of
states or ‘the will of the international community’ represents not an attempt to amplify
positive international law, but the desire, as it were, to allow natural law to enter by the
back door.*!

While this might not be an entirely accurate portrayal of the solidarist view,
Bull’s concerns find expression among many contemporary commentators.
For instance, Paul Stephan argues that customary international law provides
the academic community with a ‘hermeneutic monopoly’ This, he adds, is
the ‘antithesis of democracy’.*? Mark Weisburd reaches a similar conclusion.
He attacks courts for ‘relying on sources other than state behaviour to deter-
mine the content of customary international law’. This process is dangerous
because it

effectively transfers legislative power to groups with little right to claim it—such as
judges of international tribunals whose authority is carefully circumscribed in their
founding instruments—or no right at all—such as legal academics. ... The framing of
rules of law is necessarily a political act. The ultimate problem with efforts to shift the
focus of customary international law determinations from state practice to something
else is that the something else, whatever it is, will lack any sort of political legitimacy.*’

41 Bull, The Anarchical Society, 152, emphasis added. See also A. V. Lowe, ‘Do General Rules
of International Law Exist?” Review of International Studies, 9 (1983), 212. Lowe suggests norms
based on consensus rather than consent gave natural law ‘a new lease of life’; and John Vincent,
‘Western Conceptions of a Universal Moral Order’, British Journal of International Studies, 4
(1978), 34. Vincent argues these developments represent a return to natural law but that this
‘might be defended as a source of morality’.

42 Paul Stephan, ‘International Governance and American Democracy’, Chicago Journal of
International Law, 1 (2000), 245—6.

43 Weisburd, ‘American Judges and International Law’, 1530. Judge Robert Bork adds that
relying on the opinions of professors ‘is not only anti-constitutional and undemocratic, it is
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This sentiment is echoed by John Bolton. He complains that customary inter-
national law effectively takes ‘critical political and legal decisions out of the
hands of nation-states by operationally overriding their own international
decision-making processes.” He charges what he calls ‘Globalists’ with having
‘a very conscious policy...to judicialize key decisions, thus removing them
from common political processes, and, in effect to supersede national consti-
tutional standards with international ones.** The point here is not that judges
should stop acting as a restraint on a state. After all, liberals expect the courts
to protect individuals against the tyranny of the state, even the democratic
state. Rather the point is that judges must only interpret laws that have been
accepted by the nation or by ‘the people’. Customary international law cannot
always claim this foundation and judges therefore should not apply it, at least
according to this view. As Stephan puts it, it is

one thing for courts, surveying precedent and relying on a variety of substantive and
process preferences, to choose a rule that governs our conduct. It is another for courts
to take over a prefabricated system of rules and norms, constructed by a loose alliance
of like-minded academics and international law specialists through a form of advocacy
that involves no democratic checks. These arguments provide a principled basis for
rejecting the wholesale incorporation of customary international law into US law.*

As these references suggest, these opinions are prominent in US academia and
they have found their way into US government. Bolton of course has been a
high-profile member of the Bush administration. While these opinions by no
means determine the attitudes of either the political or the judicial branches of
government, it is clear that the positivist rejection of customary international
law is having an influence.

THE UNITED STATES AND CUSTOMARY
INTERNATIONAL LAW

In March 1898, while waging war against Spain, the United States seized the
Cuban fishing vessel Paquete Habana. The seizure and subsequent sale was
later ruled unlawful by the US Supreme Court because under customary
international law fishing vessels that posed no risk were exempt from seizure.

class oriented. The professoriat in social matters is way to the left of the American public’ Robert
H. Bork, ‘Judicial Imperialism’, Wall Street Journal, 17 June 2003.

4 John R. Bolton, ‘Should We Take Global Governance Seriously?, Chicago Journal of Inter-
national Law, 1 (2000), 212.

. Stephan, ‘International Governance and American Democracy’, 238.
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Justice Gray’s opinion contained this often quoted passage defending the
application of customary international law.

International law is part of our law, and must be ascertained and administered by the
courts of justice of appropriate jurisdiction as often as questions of right depending
upon it are duly presented for their determination. For this purpose, where there is no
treaty and no controlling executive or legislative act or judicial decision, resort must
be had to the customs and usages of civilized nations, and, as evidence of these, to
the works of jurists and commentators who by years of labor, research, and experience
have made themselves peculiarly well acquainted with the subjects of which they treat.
Such works are resorted to by judicial tribunals, not for the speculations of their
authors concerning what the law ought to be, but for trustworthy evidence of what
the law really is.%¢

In 1997, however, this approach was challenged by Curtis Bradley and Jack
Goldsmith in their seminal article ‘Customary International Law [CIL] as
Federal Common Law: a Critique of the Modern Position’*” There were two
aspects to their critique. First, they joined those who considered custom-
ary international law to be so vague that it in effect turned judges with no
democratic mandate into legislators. While some argued that judges merely
interpreted what was good for international society as a whole based on
the evidence of general practice, Bradley and Goldsmith argued that this
‘interpretation’ merely reflected the judge’s subjective opinion of what the law
should be. In other words, those who argued custom was a valid source of law
assumed that a clear distinction existed

between law-interpretation and lawmaking that cannot survive even the mildest of
legal realist critiques. More importantly, it ignores the character of CIL lawmaking:
CIL is often unwritten, the necessary scope and appropriate sources of ‘state practice’
are unsettled, and the requirement that states follow customary norms from a ‘sense
of legal obligation’ is difficult to verify. Given [...this...] it makes no sense to say
judges ‘discover’ an objectively identifiable CIL. In fact, the process of identifying and
applying CIL is at least as subjective as the domestic common law process. This is
particularly true of the new CIL, which is less tied than traditional CIL to ‘objective’
evidence of state practice.*®

46 The Paquete Habana, 175 U.S. 700 (1900).

47 Curtis A. Bradley and Jack L. Goldsmith, ‘Customary International Law as Federal Com-
mon Law: A Critique of the Modern Position’, Harvard Law Review, 110 (1997), 815-76.

48 Bradley and Goldsmith, ‘Customary International Law’, 855. For an elaboration that
stresses the distinction between old and new customary international law, where the latter deals
with the relationship between the state and its citizen, see Bradley and Goldsmith, ‘Commentary:
Federal Courts and the Incorporation of International Law’, Harvard Law Review, 111 (1998),
2250-75.
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Second, even if judges could discern ‘objective’ practice, customary interna-
tional law was by no means applicable in US courts because its source is
‘the international community as a whole’ and not the American people. Only
those treaties that had been ratified by a two-thirds majority of the US Senate
could become what the US Constitution called ‘the supreme Law of the Land’.
Without being codified by such a treaty or statute the application of customary
international law would be

in tension with basic notions of American representative democracy. When a federal
court applies CIL as federal common law, it is not applying law generated by US law-
making processes. Rather, it is applying law derived from the views and practices of the
international community. The foreign governments and other non-U.S. participants
in this process ‘are neither representative of the American political community nor

responsive to it)4’

However, the centrepiece of Bradley and Goldsmith’s argument was their read-
ing of the 1938 US Supreme Court decision in Erie Railroad Co. v. Tompkins.
While this specific case did not involve customary international law, it did
involve the application of federal common law to a dispute involving parties
from two different states in the union. In Bradley and Goldsmith’s article,
federal common law is analogous to customary international law to the extent
that it is a body of unwritten rules developed by courts in the absence of clear
and direct constitutional or statutory provision. Federal law had grown as
a response to the increased interdependence of the states in the union. For
instance, federal common law was often used to resolve interstate disputes
concerning boundaries, water rights, and transportation. In the 1938 Erie
decision, however, the Supreme Court ruled that federal common law did not
apply and reaffirmed the positivist assumption that ‘law in the sense of which
courts speak of it today does not exist without some definite authority behind
it”* In other words, the law that applied should be statutory not common law,
because only the former could guarantee the kind of legitimacy expected of
a democracy. Indeed, this ruling was in part a response to the concern that
federal common law ‘is often little less than what the judge advancing the
doctrine thinks at the time should the general law on a particular subject’>!
The Supreme Court in other words had adopted a strictly positivist approach
to the source of law and from this Bradley and Goldsmith drew the conclusion

49 Bradley and Goldsmith, ‘Customary International Law’, 857. Citing Phillip R. Trimble, ‘A
Revisionist View of Customary International Law’, UCLA Law Review, 33 (1986), 721.

%0 Justice Brandeis for the majority in Erie Railroad Co. v. Tompkins US (1938), quoted by
Bradley and Goldsmith, ‘Customary International Law’, 853.

>l Justice Brandeis for the majority in Erie Railroad Co. v. Tompkins US (1938), quoted by
Lawrence Lessig, ‘Erie-Effects of Volume 110: An Essay on Context in Interpretive Theory)
Harvard Law Review, 110 (1997), 1793—4.
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that contrary to the Paquete Habana decision customary international law
could no longer be applied in US courts without prior statutory authority.
“This strand of Erie), they concluded,

requires federal courts to identify the sovereign source for every rule of decision.
Because the appropriate ‘sovereigns’ under the U.S. Constitution are the federal gov-
ernment and the states, all law applied by federal courts must either be federal or state
law. After Erie, then, a federal court can no longer apply CIL in the absence of some
domestic authorization to do so ... After Erie, CIL no more applies in federal courts in
the absence of domestic authorization than does the law of France or Mars.?

Bradley and Goldsmith’s argument provoked ‘a firestorm of protest from the
academy’.>® At the heart of the response was the claim that Erie did not rule
out federal common law but limited it to the determination of federal issues.
It was, the critics added, clearly the intent of the founding fathers to ensure
respect for ‘law of nations’ by assigning responsibility for its enforcement to
the three branches of federal government including the courts.”® This might
have been a consequence of US weakness and a concern to avoid giving the
great powers a pretext for war;>® or it might have been be seen as ‘a badge
of honour’ for the new republic (i.e. enforcing the law of nations helped
the United States constitute itself as an independent sovereign state).*® Either
way the founders clearly intended that customary international law, or what
was then called the ‘law of nations’, could be used in federal courts without
statutory authorization.

Bradley and Goldsmith’s critics further noted that US courts had in fact
continued to apply customary international law long after Erie. Perhaps the
best-known example is the 1980 Fildrtiga v. Pefia-Irala decision. In this case,
Dr. Joel Filartiga, a political opponent of the Paraguayan dictator General
Stroessner, along with his daughter Dolly Filartiga, sued Norberto Pena-Irala,
a former Inspector General of Police in Asuncién, for the torture and murder
in 1976 of their son and brother Joelito Fildrtiga. Both plaintiffs were citizens
of Paraguay, but Dolly had applied for permanent political asylum while
visiting the United States in 1978. Pefa-Irala, who had been living in the

52 Bradley and Goldsmith, ‘Customary International Law’, 853—4.

53 Murphy, The United States, 97.

5% Gerald L. Neuman, ‘Sense and Nonsense about Customary International Law: a Response
to Professors Bradley and Goldsmith’, Fordham Law Review, 66 (1997), 371-92; Harold Hongju
Koh, ‘Commentary: Is International Law Really State Law’, Harvard Law Review, 111 (1998),
1824-59.

55 Beth Stephens, ‘The Law of Our Land: Customary International Law as Federal Law after
Erie), Fordham Law Review, 66 (1997), 419-25.

% Anne-Marie Burley, ‘The Alien Tort Statute and the Judiciary Act of 1789: A Badge of
Honor’, American Journal of International Law, 83 (1989), 461-93.
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United States, was arrested in April 1979 in the United States as an illegal
alien. Although the court for the Eastern District of New York where the
suit was originally filed dismissed the case on grounds that such issues were
beyond the scope of the law of nations, the Second Circuit Court of Appeals
overturned this. Citing the §1350 of the 1789 Judiciary Act [otherwise known
as the Alien Tort Claims Act (ATCA)] it noted that the First US Congress
established district court jurisdiction over ‘all causes where an alien sues for a
tort only (committed) in violation of the law of nations’ The Court of Appeals
continued:

Construing this rarely-invoked provision, we hold that deliberate torture perpetrated
under color of official authority violates universally accepted norms of the international
law of human rights, regardless of the nationality of the parties. Thus, whenever an
alleged torturer is found and served with process by an alien within our borders §1350
provides federal jurisdiction.””

This followed the submission of the affidavits of a number of distinguished
international legal scholars (Richard Falk, Thomas Franck, Richard Lillich,
and Myres MacDougal) who stated unanimously that the law of nations pro-
hibits absolutely the use of torture.”® The State Department, under the politi-
cal direction of the Carter administration, also submitted a statement arguing
that ‘international law now embraces the obligation of a state to respect the
fundamental human rights of its citizens.> The Fildrtigas were ultimately
awarded $10 million. Unfortunately for the Fildrtigas, they were never able

57 Fildrtiga v. Pefia-Irala, 630 F.2d. 30 June 1980. Emphasis added.

58 A more recent case shows that federal courts might be willing to apply customary interna-
tional law, but they are less willing to accept academic opinion such as this. On 5 September 1996,
a federal jury found Ramzi Yousef guilty of the bombing of a Philippine Airline in August 1994,
which had been flying from Manila to Japan. The attack did not harm any American citizen, but
it killed one Japanese national and injured a number of others. In finding jurisdiction on this
charge, the district court relied, in part, on the universality principle, which gives states the right
to apply their laws abroad if the act in question rises to the level of a universal crime. Bombing
an aircraft, they ruled, was equivalent to hijacking, which, according to the Third Restatement
of Foreign Relations (a document written by the American Law Institute to help clarify the law),
is a universal crime under customary international law. At appeal, however, the 2nd Circuit
Court attacked the district court’s reliance on a form of scholarly treatise, i.e. the Restatement.
‘This notion—that professors of international law enjoy a special competence to prescribe the
nature of customary international law wholly unmoored from legitimating territorial or national
responsibilities, the interests and practices of states, or (in countries such as ours) the process of
democratic consent—may not be unique, but it is certainly without merit’. U.S. v. Yousef, 327 E.3d
56 (2nd Cir. 2003). See Anthony Clark Arend, ‘International Law, Terrorism and U.S. Courts),
paper presented at the International Studies Annual Convention, Montreal, 20 March 2004. See
also Weisburd, ‘American Judges and International Law’, 1507-8, 1517.

% Quoted by Neuman, ‘Sense and Nonsense’ 380. A similar position was taken by the Clinton
administration in Kadic v. Karadzic, where a federal court awarded $745 million to the victims
of the Bosnian Serb leader. See Koh, ‘Commentary: Is International Law Really State Law’, 1824.
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to collect damages and US immigration officials deported the Paraguayan
officer.®®

In this case, a statute (i.e. the 1789 Judiciary Act) reaffirms the constitu-
tional duty of the courts to punish those who offend the law of nations, but
the argument that human rights are protected under the law of nations is
contested on several levels. At one level the conservative Judge Robert Bork
argues that the Judiciary Act applies to the law of nations as it existed in 1789.
At that time, the rights in question were those of foreign ambassadors and
certainly not the conception of human rights applied in Fildrtiga.®® This new
expression of customary international law he argued

is a serious incursion by courts into the domain of Congress, involving, as it does,
the enactment of world-wide law by an unholy alliance of imperialistic judges and a
leftish cadre of international law professors. In 1789 the law of nations was just that, a
law governing the relationship of nations, not of individuals.®?

This distinction between ‘old’ custom that articulated the rights of states and
‘new’ custom that articulates the rights of individuals is also evident in Bradley
and Goldsmith’s argument. ‘The judicial incorporation of new CIL, they write,
goes to ‘the heart of what the Constitution permits states to regulate unless
and until the federal political branches, in which the states and their citizens
have a voice, pre-empt state law through democratic processes’®* In this sense,

Bradley and Goldsmith’s argument is more concerned with a particular kind

of customary international law, one that was no longer, in their eyes, ‘benign’.%*

Given this, they might be guilty of using positivism in the way they accuse
certain judges of using custom. That is, to paraphrase Lessig, positivism is
not an objective or apolitical standard of law-making. Rather it is a means
of organizing opposition to a practice that is no longer considered benign by
those threatened by it.

0 For an overview of the case and its consequences, see Richard Alan White, Breaking Silence:
The Case That Changed the Face of Human Rights (Washington, DC: Georgetown University
Press, 2004).

1 Tel-Oren v. Libyan Arab Republic 726 E.2d 774 (DC Cir. 1984). The plaintiffs in this case
were survivors and representatives of persons murdered in an armed attack on a civilian bus
in Israel in March 1978. They filed suit for compensatory and punitive damages in a district
court, naming as defendants the Libyan Arab Republic and the Palestine Liberation Organization
among others. The district court dismissed the case citing lack of jurisdiction.

62 Robert H. Bork, ‘Judicial Imperialism’, Wall Street Journal, 17 June 2003.

6 Bradley and Goldsmith, ‘Commentary: Federal Courts and the Incorporation of Interna-
tional Law’, 2268.

% Lawrence Lessig argues that Erie should be understood not as a decision that overturned
incorrect past arguments, but as an expression of a new interpretive context. The legal positivism
that underpinned the judgment became a way ‘of organizing opposition to a practice that was
no longer...benign’. Lawrence Lessig, ‘Erie-Effects of Volume 110: An Essay on Context in
Interpretive Theory, Harvard Law Review, 110 (1997), 1794.
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Since Fildrtiga, the Supreme Court has rejected the view that only custom-
ary international adopted and made enforceable by the political branches can
be applied in US courts. On 29 June 2004, Justice Souter delivered the Court’s
opinion in Sosa v. Alvarez-Machain, a case that involved claims under the Alien
Tort Statute.®® The facts of this case are as follows: in 1985 a Drug Enforcement
Agent in Mexico was captured and tortured to death. In response, US and
Mexican agents arrested Alvarez-Machain and took him to the United States
for trial. Alvarez-Machain was acquitted and he subsequently sued Mexican
nationals in US courts for unlawful arrest under the ATCA. On the question
of whether ATCA applied, the majority found that

no development in the two centuries from the enactment of [the ATCA] to the birth
of the modern line of cases beginning with Fildrtiga v. Pefia-Irala ... has categorically
precluded federal courts from recognizing a claim under the law of nations as an
element of common law; Congress has not in any relevant way amended [the ATCA]
or limited civil common law power by another statute.®®

The Supreme Court also directly addressed the question posed by Bradley and
Goldsmith on Erie. For the Supreme Court Erie

did not in terms bar any judicial recognition of new substantive rules, no matter
what the circumstances, and post-Erie understanding has identified limited enclaves
in which federal courts may derive some substantive law in a common law way. For
centuries we have affirmed that the domestic law of the United States recognizes the
law of nations....It would take some explaining to say now that the federal courts
must avert their gaze entirely from any international norm intended to protect indi-
viduals. ... The position we take today has been assumed by federal courts for 24 years
ever since the Second Circuit decided Fildrtiga v. Pefia-Irala. ...Congress, however,
has not only expressed no disagreement with our view of the proper exercise of the
judicial power, but has responded to its most notable instance by enacting legislation
supplementing the judicial determination in some detail.®’

The legislation referred to was the 1992 Torture Victim Protection Act, which
enabled all persons (i.e. foreign nationals and US citizens) subject to extraju-
dicial killings or torture by foreign government officials to seek compensation
in US courts.

The Supreme Court did, however, take on board some of the criticism of
customary international law. For instance, the majority opinion added that

% Tort Claims Act. Sosa v. Alvarez-Machain No. 03-339, Supreme Court of the United States,
2004.

6 Sosa v. Alvarez-Machain No. 03-339, Supreme Court of the United States, 2004, 30.

7 Sosa v. Alvarez-Machain No. 03-339, Supreme Court of the United States, 2004, 35-7.
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there are good reasons for a restrained conception of the discretion that a federal
court should exercise in considering a new cause of action of this kind. Accordingly,
we think courts should require any claim based on the present-day law of nations to
rest on a norm of international character accepted by the civilized world and defined
with a specificity comparable to the features of the 18th century paradigms we have
recognized.®

Thus, customary international law could be applied in US courts and the Alien
Tort Statute was not limited to the consideration of eighteenth-century torts,
that is violation of safe conducts, infringement of the rights of Ambassadors,
and piracy. Yet in this particular case, the Supreme Court found that the
prohibition of arbitrary arrest did not meet the specificity requirements they
required to apply that prohibition as a matter of customary international law.
Alvarez’s failure to prove this, the Supreme Court concluded, was underscored
by the Restatement (Third) of Foreign Relations Law, which noted that only
‘prolonged’ arbitrary detention was prohibited by such law. Justice Souter
concluded by noting that ‘[w]hatever may be said for the broad principle
Alvarez advances, in the present, imperfect world, it expresses an aspiration
that exceeds any binding customary rule having the specificity we require.®

CONCLUSION

If the rules that constitute international society are customary rules then
the debate about how customary international law is created is a matter of
constitutional politics.”® At the centre of this debate is the claim that sovereign
consent must be preserved as the foundation of international law because it
helps to protect liberty based on the social contract between the sovereign and
citizen. This is countered by the solidarist argument that a sovereign’s actions
often have an impact on the lives of individuals who are not citizens. As this
impact increases in an interdependent world, then the need to renegotiate the
social contract becomes more obvious. For solidarists like Falk, this need could
be addressed by shifting the focus of international law away from consent and
towards a consensus that could speak for international society as a whole.
The fact that positivists in the United States oppose this view reveals two
things. It demonstrates that they are not necessarily committed to democratic

%8 Sosa v. Alvarez-Machain No. 03-339, Supreme Court of the United States, 2004, 30.

%9 Sosa v. Alvarez-Machain No. 03-339, Supreme Court of the United States, 2004, 44.

70 Bruce Ackerman, ‘Constitutional Politics/Constitutional Law’, The Yale Law Journal, 99
(1989), 453-547.
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accountability per se but that they are committed to a concept of demo-
cratic accountability that is based on particular nation-states. The question
is therefore, not necessarily one of democracy but one of boundaries. Those
less attached to the idea that nations are naturally and irrevocably divided are
more willing to see customary international law as a democratizing influence.
See for instance Beth Stephens’ spirited defence of customary international
law. ‘Given the tremendous clout of the United States in the international
arena’ she writes, ‘complaints that international law is imposed on this country
ring false....Such whining from the dominant force in world affairs lacks
credibility and fails to reflect the process by which customary international
law norms develop.” She continues:

It is true that the United States occasionally loses on such issues, despite its clout.
But U.S. citizens can be confident that their views have been fairly aired and that their
government is deeply involved in developments of importance to this country. That the
result might on rare occasions be disappointing does not make the process less demo-
cratic, because minority views usually lose in a democratic process. . .. Enforcement of
norms that the United States, a full participant in the international law community,
has willingly become bound by, poses no threat to democracy.”!

Stephens may very well be correct. However, a reluctance to accept the
binding nature of customary international law can be seen in several exam-
ples. For instance the State Department takes a view of state practice that
emphasizes the acts of governments but not UN General Assembly resolu-
tions.”” Indeed the United States only adopted the persistent objector rule
when decolonization altered the political balance in the General Assembly and
the ICJ found the United States in breach of customary international law when
it mined Nicaraguan harbours in the 1980s.”® More recently, Attorney General

71 Stephens, ‘The Law of Our Land}, 457-8; see also Koh, ‘Commentary: Is International Law
Really State Law?’, 1853, 1859.

72 Murphy, The United States and the Rule of Law, 15.

7> Murphy, The United States and the Rule of Law, 14-5; J. P. Kelly, “The Twilight of Customary
International Law’, Virginia Journal of International Law, 40 (2000), 514. In the Nicaragua case
the ICJ ruled ‘that the United States of America, by training, arming, equipping, financing
and supplying the contra forces or otherwise encouraging, supporting and aiding military and
paramilitary activities in and against Nicaragua, ...by certain acts on Nicaraguan territory in
1983-84, namely [the mining of Nicaraguan harbours] ...has acted, against the Republic of
Nicaragua, in breach of its obligations under customary international law not to intervene in the
affairs of another State’. Case concerning the Military and Paramilitary Activities in and against
Nicaragua (Nicaragua v. United States of America), Judgment of June 1986. For discussions of the
erosion of the state practice requirement in the Nicaragua case, see Theodor Meron, Human
Rights and Humanitarian Norms as Customary Law (Oxford: Clarendon Press, 1989), 107;
Anthony D’Amato, ‘Trashing Customary International Law’, American Journal of International
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John Ashcroft argued that the ‘law of nations’” covered by the ATCA did not
include international human rights treaties and that abuses committed outside
of the United States could not be covered under the law.”* Finally, the Depart-
ment of Justice (DOJ) documents released after the Abu-Ghraib prisoner
abuse scandal reveal the profound influence positivist arguments have had in
creating the legal space for powerful states like the United States to wield their
power. Indeed Assistant Attorney General James Bybee dismissed any thought
that the United States might be restrained in its war on terror by customary
international law by citing Bradley and Goldsmith’s argument. “The spurious
nature of this type of law” he concludes, ‘led the Supreme Court in the famous
case of Erie RR. Co. v. Tompkins...to eliminate general federal common
law.”®

As noted above, this reading of Erie has been rejected by the Supreme
Court in Sosa, but it is worth focusing on the positivist argument for two
reasons. Underlying Bybee’s adoption of Bradley and Goldsmith’s argument
was not merely a concern that incorporating customary international law into
US federal law is unconstitutional. There clearly was an attempt to use this
normative argument to release the President from unwanted legal restraints
in the war on terrorism. As a summary of the Vattelian position, Bybee’s
argument is worth quoting at length. It should be read, however, in the context
of an argument that was designed to release the President from any form of
legal restraint, because the argument here is that while positivism may defend
liberty based on the nation-state, it can also help the nation-state to justify
very illiberal foreign policies. Bybee argued that

74 This argument is found in a May 2003 amicus brief for the defence in a civil case alleging
that the oil company Unocal was complicit in forced labour and other abuses committed by
the Burmese military during the construction of the Yadana gas pipeline. The Justice Depart-
ment brief went well beyond the scope of the Unocal case, however, and argued for a radical
reinterpretation of ATCA. Human Rights Watch, ‘Ashcroft Attacks Human Rights Law’, 15 May
2003. It echoes Judge Bork’s arguments on ATCA (see above) and the October 1987 amicus
brief filed by the Reagan administration in Trajano v. Marcos. This case involved a citizen of
the Philippines who was suing the former Philippine President Ferdinand Marcos for torture.
The Reagan administration, however, argued for ‘a much narrower interpretation of the Alien
Tort Statute, one that would exclude cases between aliens for human rights violations committed
outside the United States’. Burley, ‘The Alien Tort Statute’, 463. See also Brief for the United States
as Respondent Supporting the Petitioner Sosa v. Alvarez-Machain (2004).

7> Memo 6, Re: Application of Treaties and Laws to al-Qaeda and Taliban Detainees, Memo-
randum to Alberto Gonzales, Counsel to the President and William J. Haynes, General Counsel,
Department of Defense, from Jay S. Bybee, Assistant Attorney General, Department of Justice,
114, in Karen J. Greenberg and Joshua L. Dratel (eds.), The Torture Papers. The Road to Abu-
Ghraib (Cambridge: Cambridge University Press, 2005). In fact, Goldsmith himself served as
Special Counsel to the Department of Defense in 2002-3, before moving to the Department of
Justice as Assistant Attorney General.
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allowing customary international law to rise to the level of federal law would create
severe distortions in the structure of the Constitution: Incorporation of customary
international law directly into federal law would bypass the delicate procedures estab-
lished by the Constitution for amending the Constitution or for enacting legislation.
Customary international law is not approved by two-thirds of Congress and by three-
quarters of the State legislatures, it has not been passed by both houses of Congress
and signed by the President, nor is it made by the President with the advice and
consent of two-thirds of the Senate. In other words, customary international law
has not undergone the difficult hurdles that stand before enactment of constitutional
amendments, statutes, or treaties. As such, it can have no legal effect on the govern-
ment or on American citizens because it is not law. Even the inclusion of treaties in
the Supremacy Clause does not render treaties automatically self-executing in federal
court, not to mention self-executing against the executive branch. If even treaties that
have undergone presidential signature and senatorial advice and consent can have no
binding legal effect in the United States, then it certainly must be the case that a source
of rules that never undergoes any process established by our Constitution cannot be

law.”®

An unwillingness to accept the binding qualities of ‘new’ customary interna-
tional law does not mean that positivists in the United States object to the
idea of an international society existing independently of state action. Their
general acceptance of the idea that states can be bound by treaties—aside from
Bybee—is evidence that they accept ‘old’ custom (i.e. pacta sunt servanda)
as a source of legal obligation. An unwillingness to see consent removed as
a constitutional principle of international law does demonstrate, however, a
concern for the type of international society that can develop. Positivists would
accept this and argue that they are concerned to protect the possibility that lib-
erty can develop in independent nation-states. They tend not to acknowledge,
however, that this also guarantees a kind of international society that might
be described in other contexts as ‘individualist’ rather than ‘communitarian’
In other words, this kind of society guarantees the freedom of its individual
members (in this case states) by restricting the development of a conception
of the common good that would otherwise demand further sacrifice of its
citizens. In ‘individualist’ societies of course, those with power have more
freedom than those without power and it is often the case that the weaker
members can only find liberty in a ‘communitarian’ society, which curtails
the freedom of the powerful. Defending a society constituted by the rule of
sovereign consent in other words is a means of defending the freedom that the
powerful can more easily exercise in individualist societies. This argument is of
course implicit in the title of Hedley Bull’s classic, The Anarchical Society. The
rules of sovereignty and sovereign consent help constitute a society of states,

76 Memo 6, Memorandum for Alberto Gonzales, 113.
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but they limit it to an ‘anarchical’ society where there is no law higher than
that willed by states. In such a society, the powerful usually flourish because
they are able to negotiate contracts that suit their particular interests and are
thus able to construct a normative order that is convenient to themselves.
Defending the society of states constituted by the rules of sovereignty and
sovereign consent, therefore, is not only about defending the principle of
liberty based on the nation-state, it is also about defending the privileges that
powerful nation-states have in that particular society.



This page intentionally left blank



3

International Society—The Duty FEither to
Extradite or Prosecute

Chapter 2 discussed alternative sources of international law. This chapter
builds on that discussion by asking who has the right to prosecute individu-
als for violations of international law. The two questions (and thus the two
chapters) are of course closely linked. Whether a state can claim the right
to prosecute those violating international law depends on the scope of the
law and the legitimacy of the processes that made that law. The solidarist
who recognizes the legitimacy of a universal consensus on ‘war crimes) for
instance, will likely support a state’s claim to assert jurisdiction over those
who commit such acts, even though that state might not have a direct con-
nection to the crime. On the other hand, a positivist unwilling to accept the
invocation of a universal consensus would be interested to know whether
specific treaties exist indicating an agreement between states over the exercise
of criminal jurisdiction or whether the prosecuting state has some kind of
connection to the particular crime.! The positivist position on the source
of international law, in other words, is the starting point for the pluralist
position on universal jurisdiction. To assert jurisdiction when a treaty is not
present would put at risk the two principles of pluralist international society.
First, it would be undemocratic as a state would be holding an individual to
account before a law he, by not being a citizen of that state, had not consented
to. Indeed, the actions that the prosecuting state might deem unlawful may
very well have been sanctioned by the perpetrator’s state and may even have
been conducted on behalf of that state. This would not necessarily make
those actions democratic (the state may after all be a dictatorship), but to

! Other than the universality principle, it is generally considered that a state can claim juris-
diction based on three other principles: the territorial principle, where a state claims jurisdiction
over crimes committed on its territory; the national principle, where a state claims jurisdiction
over crimes committed by their nationals (active nationality principle) or against their national
(passive personality principle); and finally the protective principle, which allows a state to
prosecute acts that threaten its security even when they are committed by foreigners abroad.
Malanczuck, Akehurst’s, 109—12.
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the extent that ‘democracy’ can only be attained by a contract between an
independent nation and its sovereign, the exercise of power by the sovereign of
another nation in this manner is inevitably undemocratic. Second, the asser-
tion of jurisdiction by one state over the citizens of another, particularly when
those individuals are acting with the consent of the state, is a fundamental
challenge to good relations between states and to international order more
generally.

This chapter illustrates how this debate has manifested itself in contempo-
rary international society. The first section establishes how the duty either to
extradite or prosecute those charged with committing crimes that ‘in some
way affect human society’ is recognized by international society. Where
Grotius and indeed Vattel grounded this responsibility in natural law, it is
obvious from treaties with near universal ratification (e.g. the Geneva and
Torture Conventions) that contemporary international society still considers
it the right and duty of states to exercise universal jurisdiction. Despite this
grounding in treaty law states have been reluctant to punish individuals whose
crimes do not in some way impact on their particular interests. Where states
have responded, moreover, they have provoked a pluralist backlash and often
found the political costs to be prohibitive. The second and third sections of
this chapter illustrate this concern with reference to the Pinochet case before
the British House of Lords and the Yerodia case before the ICJ]. The issue
here was not so much the right of states to exercise universal jurisdiction,
although the decision of the House of Lords to rely on treaty law rather
than customary law to justify extradition did have significant implications in
this regard. Rather the issue was the exercise of jurisdiction over individu-
als who could claim sovereign or diplomatic immunity under other aspects
of customary and treaty law. The debate surrounding these cases illustrates
at its starkest the dispute over the character of contemporary international
society. Should it prioritize relations between states, in which case former
Heads of State and diplomats should be entitled to immunity from prose-
cution, or should it prioritize human rights and criminal accountability for
individuals who abuse those rights, in which case it should abandon such
immunities?

The opinions of the Law Lords and the Judges of the ICJ in the Pinochet
and Yerodia cases are significant for interpreting where the balance lies in
contemporary international society. Where the Pinochet decision was inter-
preted as a breakthrough for supporters of human rights and international

2 Hugo Grotius [translated by Francis W. Kelsey et al.], De Jure Belli ac Pacis Libri Tres
(Oxford: Clarendon Press, [1646] 1925), 526.
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criminal justice the Yerodia decision and its warning of international ‘chaos’
was seen as something of a setback. The opinions of judges, however, by
no means determine the priority that a state gives to international criminal
justice. The final section therefore examines the attitude of governments to
the subject and concludes that the conservatism of the ICJ is matched by
the conservatism of the powerful states, notably the United States. Govern-
ments that have been willing to exercise universal jurisdiction in the area of
international human rights and humanitarian law have come under intense
pressure from the United States to revert to a more pluralist approach. This
is particularly apparent in the US response to Belgian laws that provided for
universal jurisdiction over crimes against humanity. While the US policy drew
on Vattelian arguments, which warn against the implications for democracy
and international order, it is apparent that such concerns are usually acted
upon only when America’s particular interests are at stake.

AUT DEDERE, AUT JUDICARE: THE DUTY EITHER TO
EXTRADITE OR PROSECUTE IN INTERNATIONAL SOCIETY

The idea that states have a right and even a duty to prosecute individuals who
‘in some way affect human society’ can be found in Grotius’s De Jure Belli ac
Pacis. For Grotius punishment ‘should be left to the states themselves and their
rulers’. But

so comprehensive a right has not been granted to states and their rulers in the case of
crimes which in some way affect human society, and which it is the right of other states and
their rulers to follow up ... Much less do states and their rulers possess this full authority
in the case of crimes by which another state or its ruler is in a special sense injured, and
on account of which that ruler or state, for the sake of dignity or security, has the right
to exact punishment, in accordance with our previous conclusions. Therefore the state
in which the guilty person dwells, or its ruler, ought not to interfere with this right.

In order to avoid a war ‘for the purpose of exacting punishment, it followed
that the custodial state ‘should either punish the guilty person as he deserves,
or it should entrust him to the discretion of the party making the appeal’?

A similar formulation can be found in Vattel. The same remnant of natural
law that allowed Vattel to condemn slavery and piracy allowed him to make an
exception to the rule that a nation ‘has no right to punish [an individual] for
an offense committed in a foreign country’. While

3 Grotius, De Jure Belli ac Pacis, 526—7. Emphasis added.
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nature only confers upon men and Nations the right to punish...only those who
have done us an injury...an exception must be made against those criminals who, by
their character and frequency of their crimes, are a menace to public security everywhere
and proclaim themselves enemies of the whole human race. Men who by profession are
poisoners, assassins, or incendiaries may be exterminated wherever they are caught; for
they direct their disastrous attacks against all Nations, by destroying the foundations
of their common safety. Thus pirates are hanged by the first persons into whose hands
they fall. If the sovereign of the country in which crimes of this nature have been
committed requests the surrender of the perpetrators for the purpose of punishing
them, they should be turned over to him as being the one who has first interest in
inflicting exemplary punishment upon them.*

Despite arguments that seek to distinguish the advice of Grotius and Vattel on
this issue, it is clear that the principle of aut dedere aut punier [either extradite
or punish] can be seen as a maxim common to what Martin Wight called
the rationalist tradition of international theory.> As Bassiouni and Wise point
out, the principle stemmed not merely from prudential concerns of avoiding
war between states, but from a duty to a broader conception of community.
This duty of aut dedere, aut judicare [either extradite or prosecute], they
write,

was linked to the concept of civitas maxima. Grotius assumed the existence of a
common social or moral order which the criminal law of every state aims to secure.
He treated the duty to extradite or punish not as a bilateral obligation, but rather as
derived from the common interest which all states have in suppressing all forms of
crime, and therefore as an obligation owing to all other states, to the whole ‘interna-
tional community), the civitas maxima.

Rarely is the ‘common social and moral order’ of contemporary international
society derived from natural law. Vattel may have been able to identify a duty
to extradite or punish ‘enemies of the human race’ by continuing to appeal to
natural law, but the positivist implications of his contract theory became more
significant in the centuries that followed publication of the Law of Nations.
Yet, as the Geneva Conventions show, the duty either to extradite or prosecute
individuals charged with breaches of the common social and moral order
continues to be expressed in treaty law and continues to gain the consent
of sovereign states. Thus, Articles 49, 50, 129, and 146 of the respective four
Conventions state that

4 Vattel, The Law of Nations, 93. Emphasis added. Remec claims that unlike Grotius, Vattel
‘did not recognize any general right to punish crimes for the sake of human society in general’.
Extradition of a criminal was merely a means of avoiding state responsibility for the acts of
private individuals. The Position of the Individual in International Law According to Grotius and
Vattel (The Hague: Martinus Nijhoff, 1960), 231-2.

5 Wight, International Theory. ¢ Bassiouni and Wise, Aut Dedere Aut Judicare, 22.
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Each High Contracting Party shall be under the obligation to search for persons alleged
to have committed, or to have ordered to be committed, such grave breaches, and
shall bring such persons, regardless of their nationality, before its own courts. It may
also, if it prefers, and in accordance with the provisions of its own legislation, hand
such persons over for trial to another High Contacting Party concerned, provided such
High Contracting party has made out a prima facie case.

‘Grave breaches’ are defined in each of the conventions by a list of acts.
The precise content varies in each of the four conventions, but a com-
mon core contains prohibitions on ‘wilful killing, torture, or inhuman treat-
ment, ... wilfully causing great sufferance and serious injuries...extensive
destruction or appropriation of property not justified by military necessity
and carried out unlawfully and wantonly’. ‘Serious violations’ of the Geneva
Conventions have traditionally not been considered as criminal offences that
are subject to universal jurisdiction.

A further example of the duty to extradite or prosecute is the 1984 Con-
vention against Torture under which state parties acquire similar though less
exacting obligations. They are obliged to make the crime of torture, as defined
in the Convention, an offence under national law (Article 4). They are also
required to establish jurisdiction over the crime when it is committed on its
territory, by one of its nationals, against one of its nationals (if the state feels it
appropriate), or over any case in which the accused is present on its territory
(Article 5). The state party is obliged, if it does not extradite the person,
to submit the case to its authorities for prosecution (Articles 6, 7, and 12).
The Convention against Torture, therefore, does not go as far as the Geneva
Conventions, which contain a duty o search for persons even when they are
outside the territories of states’ parties. Both treaties, however, establish a duty
to extradite or prosecute individuals accused of the relevant offence regardless
of where it is alleged to have taken place.

The regimes created by the Geneva and Torture Conventions relate only
to the ‘contracting parties’ and are only applicable, therefore, to a closed set
of state parties. As these Conventions can boast near universal ratification
this is somewhat beside the point. It is appropriate to note, however, that the
phrase ‘universal jurisdiction’ is more accurately applied when it is considered
a peremptory norm of customary international law. Only then, as Chapter 2
noted, can it be considered binding on all states regardless of the actions
of their sovereigns.” Understanding this, some commentators have claimed
that conventions like those relating to war crimes and torture are themselves
declaratory of customary law from which no state can derogate, regardless of

7 Rosalyn Higgins, Problems and Process—International Law and How to Use It (Oxford:
Clarendon Press, 1994), 62-5.
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its status relative to the treaty.® Under customary international law, all states
are entitled, although not obliged, to exercise universal jurisdiction in respect
of grave breaches of the Geneva Convention and torture. Indeed, the ICRC
study on customary international law establishes as Rule 157 the right of states
to vest universal jurisdiction in their courts over war crimes. This is supported
by ‘treaty practice’ (i.e. near universal adherence to the Geneva Conventions),
by extensive national legislation and, although less extensively, by military
manuals.’

The ICRC study also points to state practice such as the trial of war
criminals in national courts. Such instances are admittedly rare. Cases that
might first appear to be pursued under universal jurisdiction do in fact fall
under the active or passive personality principle. This allows states to exercise
jurisdiction where the accused or victim of a crime is a national. Many of
the non-Nuremberg post-Second World War tribunals, for instance, tried war
crimes committed by or against their nationals.!’ For example, in 1990 a
Canadian court tried and acquitted the former Hungarian Gendamerie officer
Imre Finta, because he was by then a Canadian citizen; and in 1987 a French
court convicted former Gestapo chief of Lyon, Klaus Barbie.!! However, some
individuals suspected of committing war crimes in the Second World War have
been prosecuted under the universality principle. In Israel, for instance, the
universality principle allowed a state that did not exist at the time of the con-
flict to prosecute former Nazi officers Adolf Eichmann and John Demjanjuk.!?
More recently, trials have been held in Danish, German, Dutch, Belgian, and
Swiss courts that involve war crimes in the former Yugoslavia and Rwanda.!?
As the ICRC study notes, it is significant for the development of a customary
right in this area, ‘that the states of nationality of the accused did not object to
the exercise of universal jurisdiction in these cases’ !

With regards to universal jurisdiction for the crime of torture, perhaps
the best-known case is the request made by Spain, Belgium, France, and

8 Theodor Meron, ‘The Geneva Conventions as Customary Law’, American Journal of Inter-
national Law, 81 (1987), 352.

9 Jean-Marie Henckaerts and Louise Doswald-Beck, Customary International Humanitarian
Law, Volume I, Rules (Cambridge: Cambridge University Press, 2005), 604—7.

10 Axel Marschik, ‘The Politics of Prosecution: European National Approaches to War
Crimes), in T. L. H. McCormack and G. J. Simpson (eds.), The Law of War Crimes. National
and International Approaches (The Hague, the Netherlands: Kluwer, 1997), 74-93.

1 Sharon Williams, ‘Laudable Principles Lacking Application: The Prosecution of War Crim-
inals in Canada, in McCormack and Simpson (eds.), The Law of War Crimes, 151-70; Marschik,
“The Politics of Prosecution’, 82—7.

12 Jonathan M. Wenig, ‘Enforcing the Lessons of History: Israel Judges the Holocaust, in
McCormack and Simpson (eds.), The Law of War Crimes, 103-22.

13 See Menno T. Kamminga, ‘Lessons Learned form the Exercise of Universal Jurisdiction in
Respect of Gross Human Rights Offenses’, Human Rights Quarterly, 23 (2001), 940-74.

14 Henckaerts and Doswald-Beck, Customary International Humanitarian Law, 605.
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Switzerland that the UK extradite the Chilean Senator, Augusto Pinochet.!
Much of the controversy surrounding this case revolved around the principle
of sovereign immunity, which is addressed below. It is worth pointing out here,
however, that the UK arrested Pinochet only after the basis for extradition
was changed from the murder of Spanish citizens in Chile, to general acts of
torture. Spain’s request that the UK extradite Senator Pinochet was initially
based on the passive personality principle and evidence that between 1973 and
1983 he had murdered Spanish citizens in Chile. As this was not considered
sufficient grounds for the UK to extradite Pinochet a second request was
made based on evidence of torture. On this basis the UK could, under the
universality principle recognized by the 1988 UK Criminal Justice Act, arrest
Pinochet and extradite him to Spain.'®

It is also worth noting that the Law Lords’ ultimate decision, which was
delivered on 24 March 1999 and ruled 6 to 1 in favour of extradition, relied
on treaty rather than customary law.!” The decisive fact was that all three
states involved—Clhile, the UK, and Spain—had consented to be bound by
the terms of the 1984 Convention against Torture. As Lord Browne-Wilkinson
explained, prior to the Convention the prohibition against torture may have
been accepted as a jus cogens norm, but ‘there was no international tribunal to
punish torture and no general jurisdiction to permit or require its punishment
in domestic courts’. Consent to the Convention, therefore, was necessary for
national courts to claim jurisdiction.

Not until there was some form of universal jurisdiction for the punishment of the
crime of torture could it really be talked about as a fully constituted international
crime. But in my judgment the Torture Convention did provide what was missing:
a worldwide universal jurisdiction.'®

15 More recently, a UK court tried Afghan warlord Faryadi Sarwar Zardad on charges of
torture, and Dutch courts prosecuted Sebastian Nzapali, a former military officer from the
Congo, for violations of the Convention against Torture. Sandra Laville, ‘UK Court Convicts
Afghan Warlord’, The Guardian, 19 July 2005.

16 Diana Woodhouse (ed.), The Pinochet Case. A Legal and Constitutional Analysis (Oxford:
Hart, 2000), 3. As Lord Lloyd put it: ‘unlike murder, torture is an offence under English law
wherever the act of torture is committed. So unlike the first provisional warrant, the second
provisional warrant is not bad on its face.” Regina v. Bartle and the Commissioner of Police for the
Metropolis and Others Ex Parte Pinochet (On Appeal from a Divisional Court of the Queen’s Bench
Division), 28 November 1998.

17" Of the 6 only Lord Millet relied extensively on customary international law. Regina v. Bartle
and the Commissioner of Police for the Metropolis and Others Ex Parte Pinochet (on appeal from
a Divisional Court of the Queen’s Bench Division), 24 March 1999. The 28 November decision,
which had ruled 3 to 2 in favour of proceeding with extradition, was made void after it was
revealed that Lord Hoffmann had direct links with Amnesty International. See In re Pinochet,
15 January 1999.

18" Ex Parte Pinochet, 24 March 1999.
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Relying on treaty law and the principle of sovereign consent, however, had
serious implications for the charges that Pinochet had to answer. Spain and
Chile had ratified the Convention with effect from 21 October 1987 and
30 October 1988, respectively. It was, however, determined that Pinochet
could not be extradited to Spain for acts of torture that occurred before the
UK’s ratification came into effect, which was 8 December 1988. As the crimes
Pinochet allegedly committed took place between 1973 and 1990 this radically
reduced the number of extraditable offences. Such evidence demonstrates how
sovereign consent can protect individuals from accountability before a law that
may have otherwise been applicable as custom.

In this case a majority of Law Lords ruled that Pinochet could still be
extradited, yet Lord Goff argued that the reduced number of extraditable cases
made the allegations of insufficient gravity to override Pinochet’s immunity as
a former head of state. Lord Hutton addressed this issue head on:

a single act of torture carried out or instigated by a public official or other person
acting in an official capacity constitutes a crime against international law, and that tor-
ture does not become an international crime only when it is committed or instigated
on a large scale. Accordingly I am of the opinion that Senator Pinochet cannot claim
that a single act of torture or a small number of acts of torture carried out by him did
not constitute international crimes and did not constitute acts committed outside the
ambit of his functions as head of state.'’

The separate issue of sovereign immunity is addressed below. The key point
here is that the Law Lords may have recognized the right of the UK and
Spanish courts to exercise jurisdiction over this case but they did so only
because the other state involved (Chile) had consented to be bound by such
a regime. Of course, the judgment was a breakthrough for human rights
activists but its implications were not as far-reaching as some might have
assumed.

To complete this review of the duty to extradite or prosecute in con-
temporary international society it is necessary to consider the 1948 Geno-
cide Convention. A state’s obligation here is slightly different to that under
the Geneva or Torture Conventions. The Convention states that ‘[p]ersons
who commit genocide...shall be punished” (Article 4) and it affirms that
states parties ‘undertake to prevent and punish’ those who commit genocide
(Article 1). However, the Convention only refers to trials before tribunals
of the state where the act of genocide occurred or before an international
criminal court (Article 6). It is silent as to any right or obligation to extra-
dite or prosecute. Indeed in 1948 states were not prepared to recognize the

19 Ex Parte Pinochet, 24 March 1999.
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notion of universal jurisdiction over genocide, in part because the United
States insisted that prosecution could only take place with the consent of
the state upon whose territory the crime was committed.?® It is now widely
agreed, however, that the offence of genocide is subject to universal juris-
diction as a principle of customary international law.?! Recent state prac-
tice regarding the exercise of universal jurisdiction in respect of genocide
supports this view. In September 1997, for instance, a court in Diisseldorf,
Germany found Nikola Jorgic, a former leader of a Serb paramilitary group,
guilty of eleven counts of genocide and sentenced him to life imprison-
ment. Two years later Djuradi Kuslij was convicted of genocide by a court
in Munich, Germany and he too was sentenced to life imprisonment. The
same court had earlier acquitted Novislav Djajic of having been an accessory to
genocide.?

PLURALISM AND SOLIDARISM IN INTERNATIONAL
CRIMINAL JUSTICE: THE PINOCHET CASE

As noted, the first aspect of the pluralist response to these developments is the
argument that universal jurisdiction is undemocratic and even neocolonial.
For instance, Henry Kissinger has argued that the most appropriate solution
to the question of how to deal with Senator Pinochet was for the Chilean
Supreme Court to withdraw his immunity making it possible for courts

of the country most competent to judge this history and to relate its decisions to the
stability and vitality of its democratic institutions. ... The instinct to punish must be
related, as in every constitutional democratic political structure, to a system of checks
and balances that includes other elements critical to the survival and expansion of
democracy.?

The fact that there are those who argue that Kissinger should face international
prosecution for his part in the crimes that took place in Chile will inevitably

20 William A. Schabas, ‘United States hostility to the International Criminal Court: It’s All
about the Security Council’, European Journal of International Law, 15 (2004), 706-7.

2l Henckaerts and Doswald-Beck, Customary International Humanitarian Law, 605. The
Preamble of the 1998 Rome Statute, which set up the ICC, recalls ‘that it is the duty of every state
to exercise its criminal jurisdiction over those responsible for international crimes’ [emphasis
added]. However, as Louise Arbour points out, ‘there is no other express provision in the Statute
that requires state to exercise universal jurisdiction over such crimes. Louise Arbour, ‘Will the
ICC Have an Impact on Universal Jurisdiction?’, Journal of International Criminal Justice, 1
(2003), 586.

22 Kamminga, ‘Lessons Learned’, 970.

S Henry Kissinger, ‘The Pitfalls of Universal Jurisdiction’, Foreign Affairs, 80 (2001), 90-1.
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influence how this particular argument is perceived.’* It is important to note,
however, that Kissinger did not argue that Pinochet should be immune from
prosecution—just that it should be for the Chilean courts to decide. Whether
he would agree to a Chilean court seeking the extradition of those foreign
leaders who assisted Pinochet is left unsaid, but it is logical to assume that
Kissinger would claim that the actions he conducted on behalf of President
Nixon and the American people during his time in power should be judged
only by American courts. This position may have a democratic appeal to
it, but it recalls the Kantian/solidarist criticism introduced in the previous
chapters. Politicians that have a domestic democratic mandate do not always
behave democratically internationally and as long as domestic courts defer
to executives in matters of foreign affairs a culture of impunity will grow in
the kind of pluralist society of sovereign states that Kissinger advocates. This
possibility is discussed further in Chapter 7.

The communitarian conception of accountability, therefore, may conveni-
ently suit powerful politicians who seek to avoid liability for their actions in
the anarchical world of international relations. It does have normative value,
however, and it is supported by observers with no particular interest a stake.
For instance, Lord Lloyd offered the following explanation of his decision to
support Pinochet’s request for immunity:

quite apart from any embarrassment in our foreign relations, or potential breach of
comity, and quite apart from any fear that, by assuming jurisdiction, we would only
serve to ‘imperil the amicable relations between governments and vex the peace of
nations’...we would be entering a field in which we are simply not competent to
adjudicate. We apply customary international law as part of the common law, and
we give effect to our international obligations so far as they are incorporated in our
statute law; but we are not an international court. For an English court to investigate
and pronounce on the validity of the amnesty in Chile would be to assert jurisdiction
over the internal affairs of that state at the very time when the Supreme Court in Chile
is itself performing the same task. In my view this is a case in which, even if there were
no valid claim to sovereign immunity, as I think there is, we should exercise judicial
restraint by declining jurisdiction.??

Such an opinion is clearly sympathetic not only to the pluralist concern for
international order, but also to the communitarian or contractarian position
outlined in Chapter 2. Justice at the level of the state is, according to this
view, simply much more effective in rebuilding strong communities. As one
observer of the debate put it, justice at a distance often fails because it is at a

24 For reasons why ‘Mr. Kissinger would seemingly have good reason to be concerned), see
Phillipe Sands, Lawless World. America and the Making and Breaking of Global Rules (London:
Allen Lane, 2005), 44.

25 Ex Parte Pinochet, 28 November 1998.
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distance’?® Or, as the President of the ICJ, Judge Guillame put it in his Separate
Opinion on the Yerodia judgment,

[t]he primary aim of the criminal law is to enable punishment in each country of
offences committed in the national territory. That territory is where the evidence of
the offence can most be gathered. That is where the offence generally produces its
effects. Finally, that is where the punishment imposed can most naturally serve as an
example.?’

Foreign judges may be well meaning, but from this perspective, justice done
internationally weakens the restorative value it is meant to have.”® Indeed, this
very same point was made by those political leaders in Chile who advocated
further democratic reforms. They had opposed Pinochet in the past, but now
they supported the Chilean government’s position, which was to see Pinochet
return home. Pro-democracy forces campaigned for the lifting of Senator-
ial immunity, but they feared that the movement for wider constitutional
reforms would suffer if ‘the Pinochet issue’ were dealt with overseas. As Lagos
and Munoz put it at the time, ‘if Pinochet does not return to Chile to be
tried, the democratic forces will not feel the urgency to create the conditions
for justice, thus losing an opportunity to right some of the wrongs of the
transition’.?’

Some have argued in less instrumental terms. From their perspective,
the exercise of universal jurisdiction does not only reduce the possibility
of reforms that might promote or restore democracy, it actually negates
the very idea of popular sovereignty. For instance, Casey and Rivkin point
out that the exercise of judicial power by one sovereign over the actions of
another inevitably raises the spectre of neocolonialism. In their criticism of the
Mexican decision to allow the extradition to Spain of Miguel Cavallo, the

26 Chandra Lekha Sriram, ‘Review Article. New Mechanisms, Old Problems? Recent Books
on Universal Jurisdiction and Mixed Tribunals} International Affairs, 80 (2004), 975.

%7 Case Concerning the Arrest Warrant of 11 April 2000 (Congo v. Belgium), 14 February
2002, Separate Opinion of President Guillame, para. 4.

28 See David Miller, ‘Bounded citizenship), in K. Hutchings and R. Dannreuther (eds.), Cos-
mopolitan Citizenship (Basingstoke, UK: Macmillan, 1999), 74-5; George P. Fletcher, ‘Against
Universal Jurisdiction, Journal of International Criminal Justice, 1 (2003), 583. Fletcher also
notes how the exercise of universal jurisdiction potentially violates the prohibition of double
jeopardy (i.e. no person can be tried for the same crime twice). An example of this, he suggests,
was Belgium’s attempt to prosecute Ariel Sharon for crimes committed in Sabra and Shatila
refugee camps despite the Kahan Commission determining that he was not criminally liable.
For a response, see Georges Abi-Saab, ‘The Proper Role of Universal Jurisdiction, Journal of
International Criminal Justice, 1 (2003), 596—602.

2 Richard Lagos and Heraldo Mufioz, ‘The Pinochet Dilemma’, Foreign Policy, 114 (1999), 36.
Lagos was the Chilean Minister of Education from 1990 to 1992 and Minister of Public Works
from 1994 to 1998. Muiioz served as the Ambassador of Chile to the Organization of American
States from 1990 to 1994 and to Brazil from 1994 to 1998.
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former Argentine officer who was accused of torture during the time of the
military junta, Casey and Rivkin write:

It is neither the right nor the place of the Spanish judiciary to deny the validity of
Argentina’s laws [which gave Cavallo an amnesty], any more than it is, say, Britain’s
right to correct perceived deficiencies in the American judicial system. Argentina is
no longer a colony. It made a choice. Perhaps it chose badly. Perhaps it paid too high
a price for democracy. ... That, however, is for Argentina, not Garzon [the Spanish
Prosecutor] or anybody else, to decide.*

Criminal prosecutions are not the only way a society may choose to deal with
its troubled past. Alternative processes might be inspired by a willingness to
forgive, or by prudential reasons that see an amnesty on criminal prosecutions
as a price worth paying for peace. Which way is best is not necessarily the
issue for pluralists. Their objection to the exercise of universal jurisdiction
is that it should be for the particular community to decide what is suited
to its own particular circumstances. Only then can the liberty provided by
the social contract between the individual and society be observed. From this
perspective, the trial of Senator Pinochet in Spain would have made a mockery
of Chile’s social contract, part of which was his amnesty from prosecution.®!
To a certain extent, the House of Lords bypassed this criticism by relying
on treaty law and the fact that Chile had consented to be bound by the 1984
Convention against Torture. Indeed, Chile had become a party to the treaty
while Pinochet was head of state. The issue that the Law Lords had to decide,
therefore, was not whether the Torture Convention applied to Chile but
whether as a former head of state Pinochet could nonetheless claim immunity
from prosecution. Immunities, which differ from amnesties in that they are
granted before the commission of an act, have played a central role in the
development of a pluralist society of states. A state’s right to engage in lawful
combat, for instance, is based on the assumption that its soldiers are immune
from prosecution. International humanitarian law places conditions on that
right by imposing restrictions on the conduct of hostilities, but it also protects
prisoners of war from criminal prosecution. Without such immunities, the

30 David B. Rivkin Jr. and Lee A. Casey, ‘Crimes Outside the World’s Jurisdiction), New York
Times, 22 July 2003. Although the Spanish extradition request relied on the principle of universal
jurisdiction, Cavallo’s imprisonment in June 2003 was based on the fact that his victims included
Spaniards. This was a response to the Spanish High Court’s ruling in the Guatemalan Generals
case in February 2004, see below. Antonio Cassese, ‘Is the Bell Tolling for Universality? A Plea for
a Sensible Notion of Universal Jurisdiction, Journal of International Criminal Justice, 1 (2003),
590.

31 The amnesty, however, was controversial within Chile. See Pablo De Greiff, ‘Comment:
Universal Jurisdiction and Transitions to Democracy’, in Stephen Macedo (ed.), Universal Juris-
diction: National Courts and the Prosecution of Serious Crimes Under International Law (Philadel-
phia, PA: University of Pennsylvannia Press, 2006), 127-30.
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very concept of ‘war’ would make no sense.’® The Pinochet case, however,
contested the legal priority that international society gave to sovereign and
diplomatic immunity.

Sovereign immunity allows a state to claim freedom from the jurisdiction
of another state. It derives from the Vattelian principle that states are indepen-
dent and legally equal. Historically the ruler was associated with the state and
thus possessed complete immunity from prosecution.*® Diplomatic immunity
allows a state’s representative to claim freedom from the criminal jurisdiction
of the receiving state. Acceptance of this as a norm of international society
is reflected in the almost universal accession to the 1961 Vienna Convention
on Diplomatic Relations, which notes in the Preamble that ‘privileges and
immunities would contribute to the development of friendly relations among
nations, irrespective of their differing constitutional and social systems’. This is
codified in Article 31, which states that ‘a diplomatic agent shall enjoy immu-
nity from the criminal jurisdiction of the receiving state’. Under Article 39
of that Convention, immunity lasts until the agent leaves the country and
continues thereafter with respect to acts performed in the exercise of that
person’s official functions. The norm has been described by the ICJ in the
Tehran Hostages Case, as ‘essential for the maintenance of relations between
states’. It is moreover ‘accepted throughout the world by nations of all creeds,
cultures, and political complexions’>*

The Law Lords in the Pinochet case did not disagree with this and they
used Article 39 of the Convention as a starting point for their judgment on the
immunities that a former head of state was entitled to. However, the majority
ruled that in contemporary international society the obligation to prosecute
those charged with the crime of torture prevailed over the obligation to respect
such immunities. There were two aspects to their reasoning, one based on
custom, the other based on an interpretation of the 1984 Convention against
Torture. Those that were willing to rely on custom pointed to judgments at
Nuremberg and more recently at the international criminal tribunals for the
former Yugoslavia (ICTY) and Rwanda (ICTR) as evidence that public offi-
cials were no longer entitled to immunity from prosecution for international
crimes. This interpretation was opposed by Lord Slynn in the first hearing and
Lord Goff in the second. The sources cited in order to elevate the prohibition
against torture to a peremptory norm were deemed inappropriate for the case.
According to Lords Slynn and Goft these sources established that immunities

32 For further discussion of the distinction between lawful and unlawful combat see
Chapter 7.

3 Malanczuk, Akehurst’s, 118-9.

3% Tehran Hostages Case (USA v. Iran), IC] Rep. 1980. Quoted by Malanczuk in Akehurst’s,
123.



68 The Duty Either to Extradite or Prosecute

were not valid before international courts but they said very little to challenge
the status of sovereign immunity in national courts. Lord Goff also found that
treaty law, specifically the Convention against Torture, did not challenge the
peremptory status of sovereign immunity. The failure of the Convention to
state explicitly that Heads of State were not immune from prosecution implied
that acts committed by Heads of State in furtherance of their public duties
were exempt from the Convention. ‘It is surely most unlikely’, he reasoned

that during the years in which the draft was under consideration no thought was
given to...waiving state immunity. Furthermore, if agreement had been reached
that there should be such a waiver, express provision would inevitably have been
made in the Convention to that effect. Plainly, however, no such agreement was
reached. ... Furthermore, if immunity [for the act of torture] was excluded, former
heads of state and senior public officials would have to think twice about travel-
ling abroad, for fear of being the subject of unfounded allegations emanating from
states of a different political persuasion. In this connection, it is a mistake to assume
that state parties to the Convention would only wish to preserve state immunity in
cases of torture in order to shield public officials guilty of torture from prosecu-
tion elsewhere in the world. Such an assumption is based on a misunderstanding
of the nature and function of state immunity, which is a rule of international law
restraining one sovereign state from sitting in judgment on the sovereign behaviour of
another.%

Of course, Lord Goff was merely interpreting the meaning of the Convention
against Torture and not stating what he thought international law should
be. Yet the above reasoning suggests that a normative concern for relations
between states did influence his opinion. The idea that Heads of State would
be forced to ‘think twice” before engaging in torture and that this was always
the intention of the Convention against Torture obviously had less of an influ-
ence on his opinion. Unfortunately for Pinochet, the travel plans of alleged
torturers did not move the majority to grant immunity.

Those in favour of maintaining Pinochet’s immunity also argued that the
reference to ‘public officials’ in the Torture Convention did not apply to Heads
of State. Article 1 of the Convention against Torture defines torture as the
intentional infliction of severe pain or suffering ‘by or at the instigation of or
with the consent or acquiescence of a public official or other person acting
in an official capacity’. For Lord Hope, the words ‘public official’ might be
thought to refer to someone of lower rank than the head of state. ‘But, he
added, ‘a head of state who resorted to conduct of the kind described in
the exercise of his function would be clearly “acting in an official capacity””
From this perspective, therefore, the Torture Convention did apply to Heads

35 Ex Parte Pinochet, 24 March 1999.
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of State. However, the question remained as to whether the duty to extradite
or prosecute in the Torture Convention overrode the immunity that former
Heads of State could claim under Article 39 of the Vienna Convention with
regard to acts performed in exercise of their official functions. Six of the seven
Law Lords disagreed with Lord Goff and answered that it did. Lord Hutton
put it most clearly:

Therefore having regard to the provisions of the Torture Convention, I do not consider
that Senator Pinochet or Chile can claim that the commission of acts of torture after
29 September 1988 were functions of the head of state. The alleged acts of torture by
Senator Pinochet were carried out under colour of his position as head of state, but
they cannot be regarded as functions of a head of state under international law when
international law expressly prohibits torture as a measure which a state can employ in
any circumstances whatsoever and has made it an international crime.*

Thus, the Torture Convention applied to Pinochet because as a head of state
he had been a ‘public official’ at the time it was in effect. Yet he could not claim
the immunities entitled to a former head of state under the Vienna Convention
on Diplomatic Relations because torture was not considered an act consistent
with the functions of a head of state.

PLURALISM AND SOLIDARISM IN INTERNATIONAL
CRIMINAL JUSTICE: THE YERODIA CASE

Academic criticism of the ex parte Pinochet decision echoed the normative
position of Lord Goff. Jonathan Black-Branch for instance, argued that the
‘smooth working of international relations’ or the ‘comity of nations’ could be
considered ‘a more pressing international concern’ His own justification for
this clearly echoes the kind of prudent judgement that informed the pluralism
of English School writers like Hedley Bull.

The principles of comity, as it pertains to heads of state, are even more fundamental
to international law and politics than many others and thus must be respected. That
is not to say that human rights issues are not important. It is only to say that fostering
good relations between, and among, states may be more productive in the long run.
It is not a principle extended to everyone, only heads and former heads of state. Non-
heads or former heads who commit acts of torture can, and indeed should, be tried.
Additionally, this will not give world leaders a carte blanche to commit torture and
other atrocities. It highlights that these are issues which are not adequately provided
for under international law and those desiring a world-wide jurisdiction for crimes of

36 Ex Parte Pinochet, 24 March 1999.
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this nature, including for heads of state, should press for clarity on this point under
37

law.
‘The comity of nations’ argument appears in a more significant guise in the
ICJs judgment in the so-called Arrest Warrant or Yerodia case.

On 11 April 2000, a Belgian magistrate signed an arrest warrant against
the incumbent foreign minister of the Democratic Republic of the Congo,
Abdulaye Yerodia Ndombeasi, for grave breaches of the Geneva Conventions
and for crimes against humanity. These crimes were punishable in Belgium
under the Law of 16 June 1993 ‘concerning the Punishment of Grave Breaches
of the International Geneva Conventions, which was amended by the Law of
19 February 1999 ‘concerning the Punishment of Serious Violations of Inter-
national Humanitarian Law’. Article 7 of that law stated that Belgian courts
‘shall be competent to deal with breaches provided for in the present Act,
irrespective of where such breaches have been committed’. A finding of juris-
diction did not necessarily mean that immunities were redundant. As noted
above, a strict reading of Article 39 of the Vienna Convention would have
guaranteed Yerodia absolute immunity from prosecution while he remained
in office. Under Article 5 of the Belgian law, however, Yerodia was stripped of
this immunity and could thus be prosecuted while he was serving in his official
capacity. Article 5 stated that immunity attaching to the official capacity of a
person would not prevent the application of the law.*

The acts Yerodia was alleged to have committed, which included speeches
inciting attacks on the Tutsi population in Kinshasa, were in fact perpetrated
before he took office. If the Belgian Prosecutors had waited for Yerodia to
leave office their claim that he was not immune from prosecution for these
acts would have been consistent with Article 39. As noted above, this states
that an official only has absolute immunity while he is in office. On leaving
government a former official can be prosecuted for acts occurring before
or after his time in office or for ‘private acts’ while in office. By seeking
to prosecute an incumbent foreign minister, however, the DRC argued that
Belgium was acting contrary to international law and they took the dispute
to the ICJ. The DRC filed two specific complaints: first, that the actions
by the Belgian magistrate represented interference in its internal affairs and

37 Jonathan Black-Branch, ‘Sovereign Immunity Under International Law: The Case of
Pinochet, in Woodhouse (ed.), The Pinochet Case, 102. For similar arguments, including the
deterrent effect universal jurisdiction may have on peacekeeping, see the objection of Lord
Browne-Wilkinson to the ‘Princeton Principles’, in Macedo (ed.), Universal Jurisdiction, 272. See
also Madeline H. Morris, ‘Universal Jurisdiction in a Divided World, New England Law Review,
35 (2001), 337-61.

38 Luc Reydams, ‘Universal Criminal Jurisdiction: The Belgian State of Affairs, Criminal Law
Forum, 11 (2000), 190-7.



The Duty Either to Extradite or Prosecute 71

second, that this was incompatible with the diplomatic immunity of its foreign
minister. In its final submission to the ICJ, however, the DRC referred only to a
violation of customary international law concerning the absolute inviolability
and immunity from criminal process of incumbent foreign ministers. For
some, the IC] could not make a judgment on the question of immunities
without first dealing with the issue of jurisdiction.> Yet both parties and the
Court as a whole agreed that the issues could be dealt with separately. On
14 February 2002, the ICJ held by a vote of 13 to 3 that a sitting foreign
minister was immune from prosecution in another country’s court system
regardless of the seriousness of the crimes with which he was charged.*’ It was
considered a setback for advocates of universal jurisdiction and a reassertion
of a fundamental principle of pluralist international society.*!
In its final judgment, the IC] concluded that it was

unable to deduce from [state] practice that there exist under customary international
law any form of exception to the rule according immunity from criminal jurisdiction
and inviolability to incumbent Ministers for Foreign Affairs, where they are suspected
of having committed war crimes or crimes against humanity. ... The Court has also
examined the rules concerning the immunity or criminal responsibility of persons
having an official capacity contained in the legal instruments creating international
criminal tribunals. ... It finds that these rules likewise do not enable it to conclude that
any such exception exists in customary international law in regard to national courts.*?

Judge Koroma’s Separate Opinion gives insight into the reasoning behind
this judgment. The ‘paramount legal justification’ for such immunities, he
claimed, is ‘not only functional necessity but increasingly these days the for-
eign minister represents the state, even though his or her position is not
assimilable to that of Head of State’* This was either rejected in whole, as
in the Dissenting Opinion of Judge Van den Wyngaert,* or in part as in

39 Arrest Warrant Case, Joint Separate Opinion of Judges Higgins, Kooijmans, and Buergenthal.

40 Arrest Warrant Case, para. 78.

41 See also the March 2001 ruling by the French Cour de Cassation, which accepted that heads
of state are entitled to absolute immunity from international prosecution and thus declined
jurisdiction on the case brought against Libyan leader, Ghaddafi, for his alleged role in a Sep-
tember 1989 airline bombing. For a critique of the decision, which argues that an exception
could have been made if terrorism was classed as an international crime and that exception
could be enforced if Ghaddafi ever travelled to France in a private capacity see Salvatore Zappala,
‘Do Heads of State in Office Enjoy Immunity from Jurisdiction for International Crimes? The
Ghaddafi Case before the French Cour de Cassation’, European Journal of Law, 12 (2001), 595—
612.

42 Arrest Warrant Case, para. 58-9.

43 Arrest Warrant Case. Separate Opinion of Judge Koroma, para. 6.

4 Arrest Warrant Case. Dissenting Opinion of Judge Van den Wyngaert, which states that ‘it
is not sufficient to compare the rationale for the protection from suit in the case of diplomats,
Heads of State and Foreign Ministers to draw the conclusion that there is a rule of customary
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the Joint Separate Opinion of Judges Higgins, Kooijmans, and Buergenthal,
which nonetheless recognized ‘that the purpose of the immunities attaching
to ministers for foreign affairs under customary international law is to ensure
the free performance of their functions on behalf of their respective states’*>

Yerodia was thus immune from prosecution while he was in office. The
Court noted, however, that ‘the immunity from jurisdiction enjoyed by an
incumbent Minister of Foreign Affairs does not mean that they enjoy impunity
in respect of any crimes they might have committed, irrespective of their
gravity’*® He or she may be prosecuted in their own countries and in foreign
jurisdiction if the state which they represented waived their immunity. Fur-
thermore, incumbent ministers may be subject to criminal proceedings before
international courts.*’ Finally, and perhaps most controversially, the IC] ruled
that

After a person ceases to hold the office of Minister of Foreign Affairs, he or she will no
longer enjoy all the immunities accorded by international law in other states. Provided
that it has jurisdiction under international law, a court of one State may try a former
Minister of Foreign Affairs of another State in respect of acts committed prior or
subsequent to his or her period of office, as well as in respect of acts committed during
that period in office in a private capacity.*®

This seemingly overturned the implications of the Pinochet decision. The
House of Lords had, as noted, ruled that the immunity former state represen-
tatives were entitled to with regard to acts committed in the pursuit of their
official capacities did not apply to the prohibition against torture. Now the
ICJ ruled that once a foreign minister leaves office he or she would continue
to enjoy absolute immunity for acts performed in their official capacity, even if
those acts were allegedly war crimes or crimes against humanity. The Separate
Joint Opinion by Judges Higgins, Kooijmans, and Buergenthal recognized

international law protecting Foreign Ministers...Foreign Ministers do not ‘impersonate’ the
State in the same way as Heads of State, who are the State’s alter ego. State practice concern-
ing immunities of (incumbent and former) Heads of State does not, per se, apply to Foreign
Ministers. There is no State practice evidencing an opinio juris on this point’ (para. 11-16).

45 Arrest Warrant Case. Joint Separate Opinion of Higgins, Kooijmans, and Buergenthal,
para. 81.

46 Arrest Warrant Case, para. 60.

47 The distinction between immunities before international (or at least internationalized) and
national courts was made even more apparent when in May 2004 the Appeals Chamber of the
Special Court for Sierra Leone rejected the applicability of the Arrest Warrant ruling and found
the Court competent to exercise jurisdiction over a serving foreign President, as was Charles
Taylor at the time of his indictment. Zsuzsanna Deen-Racsmany, ‘Prosecutor v. Taylor: The
Status of the Special Court for Sierra Leone and Its Implications for Immunity’, Leiden Journal
International Law, 18 (2005), 299-322.

48 Arrest Warrant Case, para. 61. Emphasis added.
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that it was ‘increasingly claimed in the literature. .. that serious international
crimes cannot be regarded as official acts’ and noted the judgment in ex parte
Pinochet to this effect.*” By accepting the final judgment of the Court, however,
they presumably did not see this as evidence of settled practice.

As noted above, the IC] judgment only addressed the issue of immunities.
Yet it is clear from the Separate Opinion of the Court’s President, Gilbert
Guillaume, that the ICJ also had major reservations concerning Belgium’s
claim to exercise universal jurisdiction. His opinion imitates the pluralist
warnings about what the exercise of universal jurisdiction might mean for
democracy based on the nation-state and for international order. Guillame
explicitly links the reaction against universal jurisdiction to the contractarian
philosophy of Montesquieu and Rousseau. ‘Their views, he notes, ‘found
expression in terms of criminal law in the works of Beccaria, who stated in
1764 that judges are not the avengers of humankind in general...A crime is
punishable only in the country where it is committed’>® Moreover, he refers
to Grotius but to establish what might be termed custodial jurisdiction, where
the alleged criminal is already on the territory of the prosecuting state, rather
than to establish universal jurisdiction. Grotius, according to Guillame, did
nothing more than point out ‘that the presence on the territory of a state of a
foreign criminal peacefully enjoying the fruits of his crimes was intolerable’!
The idea that a state could exercise jurisdiction without the crime affect-
ing its territory, property, or citizenry was not recognized by international
law.

President Guillame did recognize that a ‘system corresponding to the doc-
trines espoused long ago by Grotius’ had since been ‘set up by treaty’. Yet even
here, he argued that states are only ever obliged to exercise jurisdiction over the
offences covered by the various conventions ‘whenever the perpetrator...is
found on the territory of the state. ...’ In this way international society could,
in instances where treaties were universally adhered to, provide universal pun-
ishment and perpetrators would be denied refuge. Yet, Guillame concluded,
‘none of these texts has contemplated establishing jurisdiction over offences
committed abroad by foreigners against foreigners when the perpetrator is
not present in the territory of the state in question. Universal jurisdiction
in absentia is unknown to international conventional law’>* Nor could it be

4 Arrest Warrant Case. Joint Separate Opinion of Higgins, Kooijmans, and Buergenthal,
para. 85.

0 Arrest Warrant Case. Separate Opinion of President Guillame, para. 4.

31 Ibid. While the ICJ did not pass judgment on universal jurisdiction in Yerodia, it has since
been presented with an opportunity to do so in the case of Certain Criminal Proceedings in France
(Republic of Congo v. France). At the time of writing, the case was pending.

52 Arrest Warrant Case. Separate Opinion of President Guillame, para. 9.
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found in international customary law. Legislation in France, Germany, and
the Netherlands was cited to demonstrate that there needed to be a ‘link’ to the
state exercising its jurisdiction before criminal prosecutions could proceed.>

Finally, Guillame dealt with the contention that even in the absence of treaty
and customary rules that allowed Belgium to exercise jurisdiction in this case,
a state still enjoyed total freedom of action. The source for this claim was the
Lotus judgment referred to in Chapter 2. It will be recalled that in this case
the PCIJ ruled that Turkey could exercise jurisdiction over a French citizen for
crimes committed at sea. The PCIJ judgment noted:

Far from laying down a general prohibition to the effect that States may not extend
the application of their laws and the jurisdiction of their courts to persons, property,
and acts outside their territory, [international law] leaves them in this respect a wide
measure of discretion which is only limited in certain cases by prohibitive rules.>*

For President Guillame, however, this did not justify Belgian actions. The
Lotus case did not mimic the Arrest Warrant case, as the PCIJ found that the
‘effects’ of the offence had impacted directly on Turkey (Turkish sailors had
died). More significantly, Guillame argued that contemporary international
society had explicit rules which would prohibit the kind of freedom Belgium
now claimed.

The adoption of the United Nations Charter proclaiming the sovereign equality of
States, and the appearance on the international scene of new States, born of decol-
onization, have strengthened the territorial principle. International criminal law has
itself undergone considerable development and constitutes today an impressive legal
corpus. It recognizes in many situations the possibility, or indeed the obligation, for a
State other than that on whose territory the offence was committed to confer jurisdic-
tion on its courts to prosecute the authors of certain crimes where they are present on
its territory. International criminal courts have been created. But at no time has it been
envisaged that jurisdiction should be conferred upon the courts of every State in the
world to prosecute such crimes, whoever their authors and victims and irrespective of
the place where the offender is to be found. To do this would, moreover, risk creating
total judicial chaos. It would also be to encourage the arbitrary for the benefit of the
powerful, purportedly acting as an agent for an ill-defined ‘international community’
Contrary to what is advocated by certain publicists, such a development would represent
not an advance in the law but a step backward.>

53 See also Arrest Warrant Case, Separate Opinion of Judges Higgins, Kooijmans, and Buergen-
thal, para. 19-21.

% The Case of the S.S. ‘Lotus’, Permanent Court of International Justice, 7 September 1927,
15.

55 Arrest Warrant Case. Separate Opinion of President Guillame, para. 15. Emphasis added.
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There were two aspects to Guillame’s Separate Opinion which prompted other
judges to respond: his comments on universal jurisdiction and the separate
issue of immunities. First, on the issue of jurisdiction, the Separate Joint
Opinion of Judges Higgins, Kooijmans, and Buergenthal and the Dissenting
Opinion of Judge Van den Wyngaert both reject Guillame’s assertion that
the rules of international society prohibit a state’s right to exercise univer-
sal jurisdiction. Judge Van den Wyngaert contradicts President Guillame by
noting instances of state practice where jurisdiction was exercised without a
national ‘link’ to the crime. Moreover, the practice of requiring a link is more
a practical one (such as the capacity of national courts and the difficulty of
obtaining evidence) than a juridical one. She also states that the 1949 Geneva
Conventions do not require the presence of the suspect for states to act on
their duty to search for and extradite or prosecute a war criminal. ‘Reading
into Article 146 of the Fourth Geneva Convention (see above) a limitation
on a state’s right to exercise universal jurisdiction would fly in the face of a
teleological interpretation of the Geneva Conventions. The purpose of these
Conventions, obviously, is not to restrict the jurisdiction for crimes under
international law’>® As with the Pinochet Case, then, there was a different
interpretation of the meaning and indeed intention of the relevant treaties.

In the Separate Joint Opinion of Judges Higgins, Kooijmans, and Buergen-
thal it was argued, contrary to the position implied by President Guillame,
that prosecutions in foreign courts are often the more likely and thus the more
credible alternative to prosecutions in domestic or international courts.”” Yet
on the second issue of immunities they agree with Guillame. Their Joint
Opinion added that if ‘a state may choose to exercise a universal criminal
jurisdiction in absentia, it must also ensure that certain safeguards are in
place’. One of these safeguards is respect for the immunities entitled under
international law. ‘They are) they conclude, ‘absolutely essential to prevent
abuse and to ensure that the rejection of impunity does not jeopardize stable
relations between states’”® This pluralist position is tempered by their view
that cosmopolitan sentiments can grow in strength. Like Hedley Bull, these

> Arrest Warrant Case. Dissenting Opinion of Judge Van den Wyngaert, para. 54-5, 65.

57 Arrest Warrant Case. Separate Joint Opinion of Judges Higgins, Kooijmans, and Buergenthal,
para. 78.

5 In order to balance the claims of criminal justice with the need for international order,
they further recommend that the Prosecutor bringing charges should be independent of govern-
ment and that the state contemplating exercising universal jurisdiction should first ‘offer to the
national state of the prospective accused person the opportunity itself to act upon the charges
concerned’. As the following chapter demonstrates, these principles (an Independent Prosecutor
and a jurisdiction that complements that of national courts) have been adopted by the ICC in
Articles 15 and 17 of the Rome Statute respectively. Arrest Warrant Case, Separate Opinion of
Judges Higgins, Kooijmans, and Buergenthal, para. 59.



76 The Duty Either to Extradite or Prosecute

judges are keen not to rule out this possibility but stress that in the meantime
international law has an important function in balancing normative priorities.
As a statement of the pluralist—solidarist problem at the heart of the English
School inquiry, it is worth quoting at length.

These trends reflect a balancing of interests. On the one scale, we find the interest of
the community of mankind to prevent and stop impunity for perpetrators of grave
crimes against its members; on the other, there is the interest of the community
of States to allow them to act freely on the inter-State level without unwarranted
interference. A balance therefore must be struck between two sets of functions which
are both valued by the international community. Reflecting these concerns, what is
regarded as a permissible jurisdiction and what is regarded as the law of immunity
are in constant evolution. The weights on the two scales are not set for all perpetuity.
Moreover, a trend is discernible that in a world which increasingly rejects impunity
for the most repugnant offences, the attribution of responsibility and accountability is
becoming firmer, the possibility for the assertion of jurisdiction wider and the avail-
ability of immunity as a shield more limited. The law of privileges and immunities,
however, retains its importance since immunities are granted to high State officials
to guarantee the proper functioning of the network of mutual inter-State relations,
which is of paramount importance for a well-ordered and harmonious international
system.>

The ICJ approach to the tension between international stability and criminal
justice in the Yerodia case caused Judge Van den Wyngaert to write a dissenting
opinion. ‘By issuing and circulating the warrant), she argued, ‘Belgium may
have acted contrary to international comity. It has not, however, acted in
violation of an international legal obligation’®® Siding with the majority of
Law Lords in the Pinochet case, she argues that full immunity cannot possibly
apply to the ‘official acts’ of state representatives. Customary international law
has criminalized certain acts, such as war crimes, crimes against humanity,
and genocide, which can “for practical purposes, only be committed with the
means and mechanisms of a state and as part of state policy’. These acts, in
other words, are almost inevitably ‘official acts’. It makes no legal sense there-
fore to grant immunity to state officials for crimes that can only be committed
by state officials. The implication of this would be that international criminal
law is redundant and, as Lord Steyn pointed out, orders such as Hitler’s ‘final
solution’ could not be punished because they were the ‘official acts’ of a head
of state.®!

" Arrest Warrant Case. Separate Opinion of Judges Higgins, Kooijmans, and Buergenthal, para.
75.

0" Arrest Warrant Case. Dissenting Opinion of Judge Van den Wyngaert, para. 1.

1 Arrest Warrant Case. Dissenting Opinion of Judge Van den Wyngaert, para. 36.
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The solidarist perspective in Van den Wyngaert’s position is evident in the
manner by which she reached the conclusion that the acts Yerodia was charged
with were criminal acts under customary international law. For instance, she
cited ‘a plethora of recent scholarly writings’ and ‘the opinion of civil society,
an opinion that cannot be completely discounted in the formation of cus-
tomary international law today’.®* Furthermore, the solidarist argument that
states have a responsibility to prosecute nationals charged with committing
these acts is evident in her criticism of the DRC. “The Congo was ill placed
when accusing Belgium of exercising universal jurisdiction in the case of Mr.
Yerodia), she noted.

If the Congo had acted appropriately, by investigating charges of war crimes and
crimes against humanity allegedly committed by Mr. Yerodia in the Congo, there
would have been no need for Belgium to proceed with the case....[A]s Hersch
Lauterpacht observed in 1951, ‘the dignity of a foreign state may suffer more from
an appeal to immunity than from a denial of it. The International Court of Justice
should at least have made it explicit that the Congo should have taken up the matter
itself.5

This concern for the normative implications of the ICJ judgment is also evi-
dent in Judge Van den Wyngaert’s final observations, which directly addressed
President Guillame’s warning of ‘judicial chaos’

In the abstract, the chaos argument may be pertinent. This risk may exist, and the
Court could have legitimately warned against it in its Judgment without necessar-
ily reaching the conclusion that a rule of customary international law exists to the
effect of granting immunity to Foreign Ministers. However, granting immunities to
incumbent Foreign Ministers may open the door to other sorts of abuse. It dra-
matically increases the number of persons that enjoy international immunity from
jurisdiction. ... Perhaps the International Court of Justice, in its effort to close one
box of Pandora for fear of chaos and abuse, may have opened another one: that of
granting immunity and thus de facto impunity to an increasing number of government
officials.

The danger that Judge Van den Wyngaert warned against recalls the solidarist
criticism of pluralist IR theory. As John Vincent put it, the concern for interna-
tional order between states causes us ‘to act as if other states are legitimate, not
because they are legitimate but because to do otherwise would lead to chaos’
It betrays a ‘morality of states’ that rationalizes a

2 Arrest Warrant Case. Dissenting Opinion of Judge Van den Wyngaert, para. 27.

3 Arrest Warrant Case. Dissenting Opinion of Judge Van den Wyngaert, para. 35, quoting
Hersch Lauterpacht, ‘The Problem of Jurisdictional Immunities of Foreign States) 28 British
Yearbook of International Law, 28 (1951), 232.
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blindness to the central moral issues in the treatment of individuals (for example,
slavery), or of groups (for example, the principle of national self-determination), or in
a certain sense of the world as a whole (for example, the obligations attending travel
on ‘spaceship earth’). A morality giving no sight of such central issues would be a
third-rate morality whatever the argument of prudence that supported it.%*

The Bull-Vincent, pluralist—solidarist split in English School theory, in other
words, is clearly apparent in the Opinions of the judges deciding the Yerodia
case.

THE POLITICS OF INTERNATIONAL CRIMINAL JUSTICE

In her Dissenting Opinion on the Yerodia judgment, Judge Van den Wyngaert
recognized that Belgium may have been ‘naive in trying to be a forerunner
in the suppression of international crimes and substantiating the view that,
where the territorial state fails to take action, it is the responsibility of their
states to offer a forum to victims’® This, however, was a political matter that
the Court need not have concerned itself with. ‘Belgium’s conduct), she notes,
‘may show a lack of international courtesy’. But,

[e]ven if this were true, it does not follow that Belgium actually violated (customary or
conventional) international law. Political wisdom may command a change in Belgian
legislation, as has been proposed in various circles. Judicial wisdom may lead to a more
restrictive application of the present statute, and may result from proceedings that are
pending before Belgian courts. This does not mean that Belgium has acted in violation
of international law by applying it in the case of Mr Yerodia.®

In other words, the right to exercise universal jurisdiction exists, at least
according to Judge Van den Wyngaert, but deciding to exercise that right
inevitably involves other normative criteria. The idea that statespeople ‘oper-
ate with multiple responsibilities when they engage in the activity of foreign
policy’ is again a familiar one to those working within English School IR
theory.®” For instance, Robert Jackson links Martin Wight’s three traditions of
international theory, as discussed in Chapter 1, to notions of national respon-
sibility (realism), international responsibility (rationalism), and humanitarian
responsibility (revolutionism or cosmopolitanism). This kind of linkage has

Vincent, Human Rights and International Relations, 124.
Arrest Warrant Case. Dissenting Opinion of Judge Van den Wyngaert, para. 86.
Arrest Warrant Case. Dissenting Opinion of Judge Van den Wyngaert, para. 3.
7 Robert Jackson, The Global Covenant. Human Conduct in a World of States (Oxford: Oxford
University Press, 2000), 169.
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been partly responsible for the confusion on how English School theory dis-
tinguishes solidarist international society from world society. This is addressed
in Chapter 4. If they are true to their position in Wight’s revolutionist category
cosmopolitans advocate bypassing the state rather than giving it additional
responsibilities. When talking about state responsibilities, as opposed to indi-
vidual or non-state responsibilities, it is therefore essential to recognize that
one is necessarily talking from within the rationalist tradition of IR theory.
But it is also necessary to recognize that within the rationalist tradition one
can identify pluralist and solidarist approaches to international society. Where
the former prioritizes the principles of sovereign consent, sovereign immunity,
and international comity (e.g. Guillame), the latter gives greater weight to an
international consensus among a wider range of political actors and empowers
states to punish human rights abusers rather than let them escape accountabil-
ity behind a veil of international order (e.g. Van den Wyngaert).

Given this qualification, Jackson’s emphasis on ‘normative pluralism’ is
helpful in sensitizing us to the difficulties that states like Belgium and the UK
face when they claim to act as agents of humanity. Any claim to be a good
citizen of international society should seek to balance each of the responsibil-
ities that Jackson identifies.®® As well as balancing the interests of their own
citizens against the interests of international society they should, in the words
of Judges Higgins, Kooijmans, and Buergenthal, balance ‘two functions which
are both valued by the international community’, that is international comity
and international criminal justice. Whether a judge should let these political
issues influence his or her interpretation of the law is a matter of dispute but
as the two cases examined above demonstrate, it is somewhat unavoidable.
What is not in dispute, at least from those writing from the perspective of
good international citizenship, is that governments should give due consider-
ation to their national, international, and humanitarian responsibilities when
deciding how to respond to the law and when deciding whether new law is
needed.

If such criteria help to illuminate the issue, they do not necessarily pro-
vide the politician with definitive answers. An assessment of whether a spe-
cific decision to sacrifice one value in order to protect another is justified
is inevitably going to be subjective. The pluralist criticism of international
criminal justice, examples of which one can find in the above opinions of

% The idea of ‘good international citizenship’ has been developed by academics working
broadly within the English School tradition. See Andrew Linklater, “The Good International
Citizen and the Crisis in Kosovo), in Albrecht Schnabel and Ramesh Thackur (eds.), Kosovo
and the Challenge of Humanitarian Intervention (Tokyo, New York, and Paris: United Nations
University Press, 2000), 482-95; Tim Dunne and Nicholas J. Wheeler, ‘Good International
Citizenship: A Third Way for British Foreign Policy’, International Affairs, 74 (1998), 847-70.
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Lord Goff and President Guillame, is often premised on the belief that such
actions will lead to a breakdown of international society and the proliferation
of ‘chaos’. If this were so, then abandoning this practice would probably be
justified. Rarely are these issues as clear-cut as this however. The perception
of the threat to international order posed by universal jurisdiction is probably
overstated. Moreover, as Judge Van den Wyngaert notes, the cost of sticking
to a pluralist society of independent sovereign states in terms of impunity for
egregious human rights abuses is often underestimated. The fact that these
judges disagree on what international law entitles states to do exacerbates the
politician’s dilemma.

The politics of the Pinochet and Yerodia cases further illustrates this aspect
of good international citizenship. The judgment of the British Law Lords in the
Pinochet case was seen as an important victory for advocates of international
criminal justice, but its immediate impact was limited. The House of Lords
judgment did not mean that Pinochet would be extradited, merely that the
British Home Secretary, at that time Jack Straw, could under the 1989 Extradi-
tion Act make the decision to send him to Spain for trial. For Michael Byers,
the Home Office’s reluctance to support the case for extradition was evident
in its refusal to take a position on the question of sovereign and diplomatic
immunity. This, Byers further notes, was in marked contrast to the position
the UK government had taken at the negotiations to set up the ICC.*° There
was no shortage of voices reminding the Home Secretary of the costs to Britain
should the extradition of Senator Pinochet go ahead. Conservative leaders,
such as Lady Thatcher and Lord Lamont, were outspoken in support for
Pinochet, reminding the British people of what they saw as a debt of gratitude
owed to the former Chilean leader for his support during the Falklands war.
Church leaders reminded Straw of the spiritual costs. The Archbishop of
Canterbury Dr. George Carey, for instance, called upon Jack Straw to listen
to Lady Thatcher and ‘to be compassionate in this situation’’® More signifi-
cantly, the Foreign Office and the Ministry of Defence warned Straw that trade
and diplomatic problems would inevitably result from a decision to proceed
with extradition.”! This was made clear when the Chilean military ditched a

% Michael Byers, ‘The Law and Politics of the Pinochet Case), Duke Journal of Comparative
and International Law, 10 (2000), 425. The British government also rejected a call by Amnesty
International to charge Pinochet itself rather than merely respond to the initiative of a Spanish
court.

70 Ewen Macaskill, David Pallister, and Ian Black, ‘Straw Hints has Deal with Chile over
Pinochet, The Guardian, 23 October 1998; see also Christopher Morgan, ‘Carey Pleads for
Pinochet to Be Released’, Sunday Times, 31 October 1999; on the Vatican’s intervention on behalf
of Pinochet, see Joan Smith, ‘The Elitists Stand Exposed’, The Independent, 21 February 1999.

I Kim Sengupta, ‘The Flight of Pinochet, The Independent, 3 March 2000.
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£100 million deal with the British tank-maker Vickers. Thousands of jobs were
reportedly put at risk.”

In March 2000, Straw allowed Pinochet to return to Chile on grounds that
he was unfit to stand trial, a medical judgement that had been confirmed
by British doctors but was not immediately released to the public because
of medical confidentiality. For some, the medical evidence was, despite being
seen to be genuine following its eventual leak to the press, a convenient excuse
‘for Straw to do what he had wanted to do all along.”* Support for this inter-
pretation can be found in news reports that political leaders in the UK, Spain,
and Chile had secretly discussed ways in which they could reach a mutually
beneficial end to the affair. According to one report, Prime Minister Tony
Blair ‘undertook to do what he could within the law provided that exchanges
between the two leaders [himself and President Eduardo Frei of Chile] were
kept secret’”* The full picture of what happened has yet to emerge but it
is implied in these reports that out of these discussions a plan emerged to
return Pinochet to Chile. The Chilean government would raise the matter of
the Senator’s health, which would then allow the British Home Secretary to
use his discretion under the 1989 Extradition Act. The hope that this would be
seen to be legally above board while delivering a politically suitable outcome
was, however, thwarted by another international treaty, the 1957 European
Convention on Extradition. It did not include medical unfitness as a reason
for a refusal to extradite. Ultimately, Jack Straw chose to ignore it despite his
claim to attach ‘great importance to the international obligations of the United
Kingdom’”

The conclusion that the British government had put the national interest
ahead of its responsibilities to the solidarist conception of international society
as articulated by the Law Lords in their interpretation of the Torture Conven-
tion is hard to avoid. Any defence of the New Labour government’s decision to
put British jobs in the defence industry (the prospects of which improved fol-
lowing Jack Straw’s decision)”® have to be weighed next to the continuing sense

72 David Robertson, ‘Jobs Crisis at Vickers as Chile kills £100 Million Tank Deal’, Scotland on
Sunday, 13 December 1998.

73 Byers, ‘The Law and Politics of the Pinochet Case’, 438. The refusal to release the medical
report was legally challenged by the Belgian government, who had their claim upheld by the
Courts of Appeal on 15 February 2000. They were leaked to the press shortly after this decision.

7% Hugh O’ Shaughnessy, ‘Secret Deal Freed Pinochet, The Observer, 7 January 2001. The
report was based on the publication of Augusto Pinochet: 503 Dias Atrapado en Londres by Monica
Perez, Editorial Los Andes, 2000. See also Sengupta, ‘The Flight of Pinochet..

7> Sands, Lawless World, 40-2.
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of injustice that the victims of the Pinochet regime feel. Yet any criticism of the
government’s decision also has to be assessed not merely alongside the social
and economic interests of certain British citizens, but also alongside the com-
munitarian argument that returning Pinochet to Chile was the right thing to
do. Either way it is hard to accept the argument of those who complained that
the financial cost of simply debating the issue in the British courts made the
detention of Pinochet unjustifiable. Lord Lamont, for example, argued that
the legal costs alone made the judicial process an ‘expensive political farce that
should have been killed off long ago’’”” The legal fees that lawyers involved
charged may have been extortionate, but the Pinochet case was far from being
a political farce because it helped to expose the normative assumptions of
contemporary international society and its constituent members.

Regardless of the judgement to be made on the UK government’s decision
not to extradite Senator Pinochet, the case clearly illustrates the additional
burdens a state takes on when seeking to respond to the solidarist agenda of
international criminal justice. What is apparent in the Pinochet case, and clear
in cases involving Belgium, is that United States foreign policy has tended to
exacerbate those burdens. In the Pinochet case for instance, it was reported
that the United States joined the Chilean government in putting pressure on
Straw to release Pinochet. Although these reports were publicly denied by
officials, it is clear that the Clinton administration was split on how best to
approach the issue. On one side, there were those who wanted to see Pinochet
extradited, but on the other side, there were those who supported the public
positions of Henry Kissinger and President Bush Sr, which was to oppose
extradition.”® The administration’s public stance, which was described as one
of ‘determined neutrality’, was designed not to jeopardize Washington’s strong
relations with Chile’s government. By referring to the two pluralist concerns
of international order and a state’s progress towards democracy, moreover,

of the United States instead of the Gripen combat aircraft manufactured by a joint venture
involving BAE Systems. Jimmy Burns and Mark Mulligan, ‘Pinochet Cloud over Straw’s Chilean
Defence Contracts Push’, Financial Times, 28 March 2002.
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Ewen Macaskill, Elizabeth Love, and Nick Hopkins, ‘US Urges Pinochet Return. Quiet Pressure
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The Duty Either to Extradite or Prosecute 83

Clinton administration officials gave the impression that they would be happy
to see Pinochet return to Chile. For instance, Secretary of State Madeleine
Albright drew the distinction between international criminal justice in failed
states such as Rwanda and Yugoslavia and the same process in Chile, where
‘the citizens of a democratic state are wrestling with the very difficult problem
of how best to balance the need for justice and the requirements of reconcilia-
tion’. ‘Significant respect’, she concluded, ‘should be given to their conclusions.
On the other hand, officials drew attention to the so-called ‘Arafat question’.
How, they asked, ‘could the US reconcile its desire to bring terrorists and
brutal leaders to justice with the fact that some of those people are now
legitimized in their own country?’”’

The Bush administration’s response to the Belgian legislation that was at
the centre of the Yerodia case was certainly less discreet, but then the threat
to American citizens and to US allies was much more direct. Following the
conviction in June 2001 of four Rwandans for their part in the 1994 genocide,
the Belgian courts became the focus of human rights activists seeking justice
for past abuses. Just one week after the verdict, a group of Palestinians living in
the Lebanon filed a complaint against Ariel Sharon for his alleged role, when
he was Israeli defence minister, in the 1982 massacre in the Sabra and Shatila
refugee camps outside Beirut. The diplomatic tension between Israel and
Belgium developed into a full-blown crisis following the Cour de Cassation’s
rule that the universal jurisdiction law did not require Sharon’s presence in
Belgium for it to be effective. Israel withdrew its ambassador from Belgium
and the potential economic costs for Belgium were made apparent when the
American Jewish Congress wrote to Belgian Prime Minister Guy Verhofstadt,
warning that the ‘legal climate’ in Belgium made foreign investment ‘highly
unlikely’8°

From March 2003, the political costs of Belgium’s Law Concerning the
Punishment of Serious Violations of International Humanitarian Law became
intolerable. In that month a group of Iraqis, sponsored by an organization
reported to have links to Saddam Hussein’s government, brought a complaint
against former President Bush, Vice-President Cheney, Secretary of State Colin
Powell, and retired General Norman Schwarzkopf for their alleged roles in the
12 February 1991 missile attack on the Amiriya bunker in Baghdad. At least
200 Iraqi civilians were reportedly killed in the attack. In an effort to pre-empt
the diplomatic fallout, Belgian legislators rushed through an amendment to
the law, which stipulated along the lines of President Guillame’s Separate
Opinion in the Yerodia case that an investigation could only take place if the

7 Thomas W. Lippman, ‘US Keeps Low Profile on Pinochet. Officials Don’t Want Precedent
Set, Washington Post, 6 December 1998.
80 Uri Dan, ‘Pointing the Finger at Brussels’, The Jerusalem Post, 6 March 2003.



84 The Duty Either to Extradite or Prosecute

complaint had a direct link to Belgium. Otherwise the Justice Minister could
intervene to return the case to the country of origin. However, the diplomatic
pressure increased when in May 2003 another group of Iraqis filed a complaint
against US General Tommy Franks who was then commanding US forces in
Iraq.%!

In many respects, the Bush administration was pushing on an open door
when they complained to the Belgian government. Belgian human rights
activists, such as Senator Alain Destexhe, sought reform and Foreign Minister
Louis Michel argued that Belgium ‘must not impose itself as the moral con-
science of the world’. Yet, if any doubt existed, the Bush administration made
clear that any failure to repeal the law would be extremely costly. Secretary
of Defense Donald Rumsfeld, for instance, publicly threatened to withhold
funding for construction of a new NATO headquarters should the law remain
in place. It was he stated, ‘perfectly possible’ for NATO ‘to meet elsewhere’8? In
August 2003 the law was replaced in a manner that granted automatic immu-
nity from prosecution for any official from a NATO or EU nation and limited
jurisdiction to complaints where either the victim or defendant was a Belgian
national or resident. The following month Belgium’s highest Court upheld the
new legislation by formally dismissing the complaints filed against Sharon,
Bush, and others.?? While these revisions satisfied the United States such that
the State Department could look back on what it described as ‘a major bilateral
irritant}® human rights groups lamented the fact that prosecution of former
dictators, such as Hissene Habré, was once more postponed.85
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CONCLUSION

Like Belgium, Spain has reconsidered the role it wishes its legal system to play
as an agent of solidarist international society. This followed a February 2003
ruling by the Spanish Supreme Court in the so-called Guatemalan Generals
case, which provided there must be a link between the foreign offence and
Spain before a Spanish court can exercise jurisdiction.® These reforms are
in line with the opinion of President Guillame in the Yerodia case, which
ruled that customary international law could only accommodate extrater-
ritorial and not universal jurisdiction. This was also an important, if often
overlooked implication of the manner in which the Law Lords reached their
decision in the Pinochet case. In the absence of a direct link to the UK
and Spain those states could continue to assert their jurisdiction over acts
that took place in Chile, but only because Chile had consented to be bound
by the terms of the 1984 Convention against Torture. If these cases are rep-
resentative, then it is clear that any trend towards a solidarist conception of
international society has been checked. As Cassese notes, these trends may
sound the death knell for ‘absolute jurisdiction (which one could also term
“universality unbound” or “wild exercise of extraterritorial judicial author-
ity”)”. Yet the future does not look so bad for ‘conditional universality’ where
jurisdiction may only be triggered when the territorial or national state fails
to act, and provided the prosecuting state shows an acceptable link with the
offence’.®

The positivist/pluralist check on recent trends demonstrates that the prin-
ciple of sovereign consent is still considered significant in the creation of inter-
national criminal law, and indeed the principles of sovereign and diplomatic
immunity are still considered important exceptions to that law. It should be
noted, however, that these exceptions relate to law between states. As Chapter 4
notes there is no place for immunity in the law applied by international courts.
Perhaps the more telling fact, however, is the unwillingness on the part of
international society as a whole to show any kind of enthusiasm even for the
more limited conditional universality now exercised by states like Spain and
Belgium. As Van Elst noted, most states have been unwilling to act on the judi-
cial obligations they acquire under treaties such as the Geneva Conventions.
Writing in 2000, for instance, he calculated that ‘if the numbers of countries
that have penalized all or some of the grave breaches (73) are combined with
the numbers of countries that have established universal jurisdiction (54), it
turns out that only 30 countries have established universal jurisdiction over

8 Cassese, ‘Is the Bell Tolling for Universality; 590.
87 Cassese, ‘Is the Bell Tolling for Universality, 595.
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all grave breaches’3® Given 192 states are party to the Conventions, this figure
suggests that a commitment to abide by IHL is not matched by a willingness
to enforce it through national courts. Some of the reasons behind a state’s
unwillingness to act on the obligations to extradite or prosecute have been
covered in this chapter. First, there is the communitarian or contractarian view
of accountability, which not only sees justice as better served at the national
level but sees in international criminal justice a threat to democracy. Second,
there is the view that the use of national courts to implement international
criminal justice is a threat to good relations between states and international
order more generally.

The critical observer must constantly be aware not only of the normative
value of these arguments, but also of the manner in which they can be used
either by those seeking to avoid accountability for their own actions or by
those unwilling to accept the burdens of confronting those seeking to avoid
accountability. What is clear from the two cases studied above is that United
States administrations have been reluctant to support those states that claim
universal jurisdiction over crimes that offend humanity. Far from being seen
in terms of states acting as agents of humankind, the exercise of universal
jurisdiction is seen in geopolitical terms whereby America’s enemies can co-
opt America’s allies to pursue politically motivated prosecutions against the
United States. It should be noted that this opposition to the principle of
universal jurisdiction is not absolute. At least in civil cases the US judiciary
continues to hold foreigners accountable for human rights abuses through
the ATCA. Yet even here, the Bush administration has, as noted in Chapter 2,
sought to rein in the scope of the act and the type of cases it is applicable
to. It should also be noted that the US political branch has been less than
conservative in its application of extraterritorial jurisdiction when it is in its
particular interests. For example, Michael Scharf notes how the United States
indicted, apprehended, and prosecuted Fawaz Yunis, a Lebanese national, for
hijacking from Beirut airport a Jordanian airliner whose passengers included
two US citizens. The US-asserted jurisdiction based on the Hostage Taking
Convention, a treaty that provides jurisdiction over hostage takers, despite
the fact that Lebanon was not party to the treaty and did not consent to the
prosecution of Yunis in the United States.®” This is an example of what will
become, in the following chapters, a familiar story of the selective and self-
serving view of international criminal justice held by the US government.

8 Richard Van Elst, ‘Implementing Universal Jurisdiction over Grave Breaches of the Geneva
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The Rome Statute and the Constitution
of World Society

The purpose of Chapter 3 was twofold. First, it sought to illustrate how debates
in the area of international criminal justice help illustrate the pluralist—
solidarist divide in English School conceptions of international society. Sec-
ond, it sought to illustrate the reluctance of states to fulfil what solidarists
see as a state duty to extradite or prosecute individuals charged with interna-
tional crimes. The present attitude of the US government towards universal
jurisdiction helps to reinforce that reluctance. Its reaction to the legislation
that allowed Belgian courts to exercise universal jurisdiction is likely to act
as a powerful deterrent to any other state thinking along such lines. More
accurately, US policy is likely to deter those states who seek the impartial
application of international law, for it is clear that the US government is only
concerned when the law has an impact on its particular interests or on those
of its allies. There has been, for instance, no discernible objection to the use of
Belgian courts for the 2005 prosecution of two Rwandan businessmen impli-
cated in the 1994 genocide.! This insight into the way power and law interact
might lead some to conclude that international criminal justice is simply a
neocolonial tool of the powerful. The politically significant response, however,
has been a reaffirmation of the normative value of international criminal
justice and an attempt to separate it from the vagaries of power politics. In
other words, the reluctance of states to exercise universal jurisdiction, the
danger that such practices pose to interstate relations and the perception that
justice will always be selective because of the corrupting influence of power
politics, has not led international society to abandon international criminal
justice. Rather these arguments strengthened the political significance of those
calling for the creation of international criminal courts that are independent
of states.

The purpose of this chapter is to locate these most recent developments in
the English School framework and by doing so to demonstrate how the issue

1«
2005.

2 Go on Trial in Brussels in 1994 Rwanda Massacre), International Herald Tribune, 10 May
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of international criminal justice can help English School theory distinguish
solidarist conceptions of international society from world society. Central to
the argument is the point introduced in Chapter 3. In liberal conceptions of
solidarist international society individuals might be the bearers of rights, but it
is still deemed the responsibility of states to provide an environment in which
those rights can be enjoyed. Where solidarists differ from pluralists is that they
recognize the universality of certain humanitarian values and argue that it is
the duty of states, as good international citizens, to intervene in the affairs of
another state when it is either unwilling or unable to protect those values. A
state might respond to this responsibility unilaterally, that is by using its courts
to exercise universal jurisdiction, or it might do so multilaterally through
the institutions of the UN. As this chapter shows, however, the criticism of
universal jurisdiction (i.e. that it threatens interstate relations, is corrupted
by power politics, and is therefore inevitably selective) has also been applied
to the so-called ad hoc courts created by the UN. Once again, this criticism
has not weakened the support for international criminal justice. Rather, it has
contributed to the creation of a permanent international criminal court that
is independent of the UN and the society of states. It is argued here that the
Rome Statute’s definition of core crimes and its provision of a Prosecutor that
can act without the authorization of the UN Security Council help to consti-
tute world society. Central to that claim, however, is the difference between
a revolutionary conception of world society and the Kantian conception of
world society, which was outlined in Chapter 1. The following section elabo-
rates on that distinction and relates the two conceptions of world society to
other English School works on the subject.

FROM INTERNATIONAL TO WORLD SOCIETY

The reason the English School has had difficulty distinguishing solidarist
international society from world society is the lack of specificity at the level
of constitutive rules. The idea that both types of society share a common
cosmopolitan consciousness based on humanity, as well as a common interest
in seeing individuals punished for crimes that offend humanity, has been
generally accepted. The difference between the two societies, however, lies
at the level of rules and institutions. As Chapter 1 argued, solidarist inter-
national society is dependent on the willingness and ability of states to act
as agents of humanity. It lacks the kind of institutions that can reinforce
the cosmopolitan consciousness ‘at the moment it meets with opposition’
if states are unwilling or unable to do so. A revolutionary conception of
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world society, on the other hand, has supranational institutions that fulfil
this function but it does not accommodate states. Revolutionists are willing
to cast the state into the rubbish bin of history. A Kantian conception of
world society has supranational institutions but these complement states and
the society of states when these institutions act to reinforce the cosmopoli-
tan consciousness. From this perspective, and based on the conclusions of
Chapter 3, one might conclude that world society did not exist prior to the
creation of a permanent criminal court that was independent of states and
the UN Security Council. As Chapter 3 noted, the institution of criminal
justice was dependent on states using their national courts, or on the UN
Security Council setting up international courts, in order to sustain a global
consciousness that valued humanity. To be clear, this is not what is being
suggested here. Obviously world society existed prior to the formation of the
ICC. The argument that is being advanced, however, is that such a society
was weaker because it lacked the institution of criminal justice to help main-
tain societal cohesion when its core value (i.e. humanity) was so obviously
violated.

To elaborate on this point, it is again helpful to draw on Barry Buzan’s revi-
sion of the traditional English School framework. Buzan argues that English
School scholarship should not merely be interested in answering ‘what” ques-
tions, which are addressed by identifying the constitutional structures that
distinguish types of society, it should also be interested in ‘why’ and ‘how’
questions, which are concerned with the processes that hold these structures
in place.? Drawing on the social theory of Alexander Wendt, Buzan adds a
new dimension to the traditional English School spectrum.? Thus, the values
around which international societies might unite (e.g. diversity, humanity, and
religion) can be held in place as a result of belief, calculation, or coercion.
Clearly, a cosmopolitan consciousness based on humanity existed as a matter
of belief before the creation of the ICC and this found expression in the
declarations of international humanitarian and human rights law, as well as
the movement to create a permanent court. But if individuals could violate
these values with impunity, then the common consciousness and the sense of
society would clearly be damaged and possibly destroyed. As Durkheim noted
(see Chapter 1), the sociological function of criminal justice is not to deter
possible offenders, rather it is to provide ‘the emotional reaction’ that says
the criminal act will not become the normal state of affairs. It is ‘to maintain
inviolate the cohesion of society’

2 Buzan, From International to World Society?, 106.
3 Alexander Wendst, Social Theory of International Politics (Cambridge: Cambridge University
Press, 1999).
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To the extent that the criminal process can deny them their liberty, then
clearly there is an element of coercion designed to make would-be offend-
ers recalculate their actions; and in this respect, criminal justice adds to the
institutional depth of a society. The most significant function of international
criminal justice, however, is that it officially documents and condemns the
criminal act so that it does not undermine the bonds that hold a society
together. Prior to the establishment of the ICC, non-governmental organi-
zations (NGOs) acted as unofficial institutions with a similar sociological
purpose. That is they helped to reconstitute humanity by publicly exposing
the perpetrators of inhumane acts. Of course, they often did this when states
and the society of states were willing to turn a blind eye to such acts; and
in this respect, the ‘publicity’ created by the likes of Amnesty International
and Human Rights Watch was an institution that helped to develop and then
sustain the common values that world society rests on. Yet, from this perspec-
tive, world society was exceedingly ‘thin’ and underdeveloped. It existed, to
use Bull’s language, in embryonic form. It is argued below that the creation
of the ICC is an indication that world society has developed beyond that
stage. This is not only because its practices—that is criminal justice—address
Buzan’s ‘how/why’ question (i.e. it helps to restore ‘faith in humanity’), but
also because it answers the ‘what’ question in a very different way to previous
international criminal courts.

Before elaborating on that point, it is necessary to address other aspects of
Buzan’s conception of world society, most notably his claim that individuals,
transnational actors (TNAs), and states are all members of such a society. To
get to this point Buzan initially argues that interhuman, transnational, and
interstate societies each have a distinct ontological status. Yet this turns out to
be a temporary move and ultimately Buzan argues that a world society exists
when

no one of the three domains or types of unit is dominant over the other two, but all
are in play together. ... A world society ... would be based on principles of functional
differentiation among the various types of entities in play, and agreements about the
rights and responsibilities of different types of unit in relations both to each other
and to different types....Each type of unit would be acknowledged by the other as
holding legal and political status independently, not as a gift from either of the others.
Individuals and firms would thus become subjects of international law in their own
right. Humankind has not yet seen a world society in this sense, though the EU may
be heading in that direction.*

In certain respects, this reflects what is called in this book a Kantian concep-
tion of world society. It recognizes individuals, states, and other collective

4 Buzan, From International to World Society?, 203.
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actors (e.g. transnational corporations) as members. It also captures John
Williams’s argument that there are good normative reasons why we should
value collective actors other than states and reconstitute world society in order
to protect those values.” However, such arguments need to be treated with
caution on both normative and empirical grounds.

First, Buzan’s argument that world society need not be universal is con-
ceptually confusing. For instance, there is no need to call the EU a ‘world’
society when ‘European’ society will do. But more importantly this move has
normative implications that are easy to overlook. The reason that a Kantian
conception of world society is based on humanity with the individual human
being at its core is not because it is the normative order preferred by powerful
Western liberal democratic states. Rather, it is because that principle is possibly
the only one that can be universalized. This does not mean that Western
governments or corporations are exempt from the rules that constitute a world
society on these grounds. Liberal democracies do have safeguards against the
abuse of human rights, but the need for cosmopolitan law stems in part from
the fact that liberal democracies do not always respect the human rights of
foreigners.® Neither does it mean that non-Western governments or non-state
communities organized along non-liberal lines will be excluded from world
society. Williams’s concern to protect diversity in world society and Buzan’s
argument to include the rights claims of TNAs need not be dismissed. It does,
however, mean that the rights world (i.e. a universal) society extends to states
and non-state groups must be relative to the universal value of humanity. In
order to do this, it is necessary that the rules that constitute world society
reflect a legal hierarchy. If humanity is the only value that is held in common
across world (not regional) society, then it must, to use Onuf’s language, be
recognized in law that is jus cogens or constitutional. In other words, the rights
of transnational corporations to do business must be considered unconstitu-
tional by world society if the consequence of that trade is the perpetuation of
gross human rights abuses, just as the right of states to wage war is also limited
by jus cogens norms in IHL.” Recognizing a hierarchy of rules such as this is

> John Williams, ‘Pluralism, Solidarism and the Emergence of World Society in English
School Theory), International Relations, 19 (2005), 19-38.

¢ Daniele Archibugi, Tmmanuel Kant, Cosmopolitan Law and Peace, European Journal of
International Relations, 1 (1995), 448.

7 For example, the right to trade freely does not prevent sanctions ‘targeting jus cogens viola-
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necessary in order to avoid the reification of collective actors at the expense
of what is held in common across a truly global society (i.e. humanity). It is
also necessary because a world society on these terms actually exists and for
Buzan to argue that ‘[hJumankind has not yet seen a world society’ is therefore
empirically wrong. Demonstrating the existence of a world society on these
terms is the subject of the rest of this chapter.

EXTENDING THE ‘SOLIDARIST MOMENT’

The idea that the superpowers could cooperate to maintain a balance of power
and could respect the spheres of great power influence, if not the sovereignty of
all states, demonstrates that pluralist conceptions of international society were
not entirely absent from IR during the cold war.® With the rise of ‘new political
thinking’ in the Eastern bloc, moreover, a deeper consensus on common val-
ues began to emerge and states began to respond to a different set of priorities.
In this immediate post-cold war period, international society experienced
what Nicholas Wheeler has called a ‘solidarist moment’. This is derived from
his analysis of the laws that legitimize the use of force and the possibility that
a new norm of humanitarian intervention might have evolved in this period.
He demonstrates how in the early 1990s the UN Security Council was willing
to interpret the humanitarian emergencies in Iraq and Somalia as threats to
international peace and security and then give member states the authority
(either tacitly or explicitly) to use force to support relief operations.’

There were many concerns with such interventions, but two stand out. At
the legal level, a number of states had made it clear that these interventions in
the affairs of sovereign states were only legitimized by unique and exceptional
circumstances. It was clear that states like China and India were nervous at the
prospect that sovereignty would no longer be a restraint on the use of force, a
fear that would be voiced much more audibly when NATO used force against
Yugoslavia at the end of the decade.!® A second concern was political and this
involved the willingness of member states to risk their national interest on

the ICC Prosecutor, which noted that the directors of transnational corporations could be
investigated if their companies were implicated in trade that sustains situations where crimes
against humanity are being committed. John Malpas, ‘If Youre Going to San Francisco, Legal
Week, 18 September 2003; Marlise Simons, ‘Prosecutor Turns Focus to New War Crimes Court,
New York Times, 29 September 2003.

8 Bull, The Anarchical Society, 194-222.

° Nicholas J. Wheeler, Saving Strangers. Humanitarian Intervention in International Society
(Oxford: Oxford University Press, 2000).

10 Wheeler, Saving Strangers, 186, 275.
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behalf of humanitarianism. The reaction to the death of American service-
members in Somalia demonstrated that the suffering of strangers was quickly
forgotten when the images turned to the suffering of nationals.'! As the
experience in Somalia reminded Americans of the limitations of using force,
crimes against humanity and genocide took place in Bosnia and Rwanda.
Again the concern for the welfare of nationals imposed strict limits on the
commitment of states to humanitarian goals. In Bosnia, British and French
concerns for their troops reinforced the perceived importance of impartiality
to the peacekeeping mission. To rely on the consent of the combatants in these
conflicts—where the egregious abuse of human rights was not a side effect
of the war but a war aim—was of course a tragic misconception.'? It was,
however, one that was reinforced by a moral calculation that prioritized the
lives of nationals over those of strangers.

International society’s commitment to solidarism was, from this perspec-
tive, short-lived. In other contexts, however, the solidarist moment was
extended. The ICTY and ICTR, which were created by UN Security Council
resolutions, demonstrated that states and the society of states considered it
necessary to prosecute those charged with core crimes even if they were not
able or willing to prevent them from committing those crimes.!® The experi-
ence of these so-called ‘ad hoc tribunals, however, further revealed the limi-
tations of a solidarist international society that is dependent on the political
will of the permanent powers of the UN Security Council. Former president
of the ICTY, Antonio Cassese, makes several important observations in this
regard. First, creating such courts after the criminal acts had been committed
diminished the deterrent effects of international humanitarian and human
rights law. This, of course, assumes the law does have such an effect, which
is not necessarily the case. It is nevertheless logical to argue that if the law is to
deter crimes there must be evidence that it will be enforced. Such arguments
pushed towards the creation of a permanent court. This was reinforced by
Cassese’s second point. Following the creation of the ICTY and ICTR the
Security Council began to suffer from ‘tribunal fatigue’ Cassese writes that
‘the logistics of setting up the ad hoc tribunals for the former Yugoslavia and
Rwanda had strained the capabilities an