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Preface

(1986)

In the summer of 1787 delegates from the various states met in Philadel-
phia; because they succeeded in their task, we now call their assembly the
Constitutional Convention. By September 17 the delegates had completed
the framing of the Constitution of the United States. The year 1987 marks
the bicentennial of the Constitutional Convention. This Encyclopedia is in-
tended as a scholarly and patriotic enterprise to commemorate the bicen-
tennial. No encyclopedia on the Constitution has heretofore existed. This
work seeks to fill the need for a single comprehensive reference work treat-
ing the subject in a multidisciplinary way.

The Constitution is a legal document, but it is also an institution: a charter
for government, a framework for building a nation, an aspect of the American
civic culture. Even in its most limited sense as a body of law, the Constitution
includes, in today’s understanding, nearly two centuries’ worth of court de-
cisions interpreting the charter. Charles Evans Hughes, then governor of
New York, made this point pungently in a 1907 speech: “We are under a
Constitution, but the Constitution is what the judges say it is.” Hughes’s
remark was, if anything, understated. If the Constitution sometimes seems
to be chiefly the product of judicial decisions, it is also what Presidents say
it is—and legislators, and police officers, and ordinary citizens, too. In the
final analysis today’s Constitution is the product of the whole political system
and the whole history of the many peoples who have become a nation. “Con-
stitutional law is history,” wrote Professor Felix Frankfurter in 1937, “But
equally true is it that American history is constitutional law.”

Thus an Encyclopedia of the American Constitution would be incomplete
if it did not seek to bridge the disciplines of history, law, and political science.
Both in identifying subjects and in selecting authors we have sought to build
those bridges. The subjects fall into five general categories: doctrinal con-
cepts of constitutional law (about fifty-five percent of the total words); people
(about fifteen percent); judicial decisions, mostly of the Supreme Court of
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the United States (about fifteen percent); public acts, such as statutes, trea-
ties, and executive orders (about five percent); and historical periods (about
ten percent). (These percentages are exclusive of the appendices—printed
at the end of the final volume—and bibliographies.) The articles vary in
length, from brief definitions of terms to treatments of major subjects of
constitutional doctrine, which may be as long as 6,000 words, and articles on
periods of constitutional history, which may be even longer. A fundamental
concept like “due process of law” is the subject of three 6,000-word articles:
Procedural Due Process of Law (Civil), Procedural Due Process of Law
(Criminal), and Substantive Due Process of Law. In addition, there is a 1,500-
word article on the historical background of due process of law. The standard
length of an article on a major topic, such as the First Amendment, is 6,000
words; but each principal component of the amendment—Freedom of
Speech, Freedom of the Press, Religious Liberty, Separation of Church and
State—is also the subject of a 6,000-word article. There are also other,
shorter articles on other aspects of the amendment.

The reader will find an article on almost any topic reasonably conceivable.
At the beginning of the first volume there is a list of all entries, to spare the
reader from paging through the volumes to determine whether particular
entries exist. This list, like many another efficiency device, may be a mixed
blessing; we commend to our readers the joys of encyclopedia-browsing.

The Encyclopedia’s articles are arranged alphabetically and are liberally
cross-referenced by the use of small capital letters indicating the titles of
related articles. A reader may thus begin with an article focused on one
feature of his or her field of inquiry, and move easily to other articles on
other aspects of the subject. For example, one who wished to read about the
civil rights movement of the 1950s and 1960s might begin with the large-
scale subject of Civil Rights itself; or with a particular doctrinal topic (De-
segregation, or Miscegenation), or an article focused on a narrower factual
setting (Public Accommodations, or Sit-Ins). Alternatively, the reader might
start with an important public act (Civil Rights Act of 1964), or with a bio-
graphical entry on a particular person (Martin Luther King, Jr., or Earl War-
ren). Other places to start would be articles on the events in particular eras
(Warren Court or Constitutional History, 1945-1961 and 1961-1977). The
reader can use any of these articles to find all the others, simply by following
the network of cross-references. A Subject Index and a Name Index, at the
end of the last volume, list all the pages on which the reader can find, for
example, references to the freedom of the press or to Abraham Lincoln. Full
citations to all the judicial decisions mentioned in the Encyclopedia are set
out in the Case Index, also at the end of the final volume.

The Encyclopedia’s approximately 2,100 articles have been written by 262
authors. Most of the authors fall into three groups: 41 historians, 164 lawyers
(including academics, practitioners, and judges), and 53 political scientists.
The others are identified with the fields of economics and journalism. Our
lawyer-authors, who represent about three-fifths of all our writers, have pro-
duced about half the words in the Encyclopedia. Historian-authors, although
constituting only about sixteen percent of all authors, produced about one-
third of the words; political scientists, although responsible for only one-
sixth of the words, wrote more than a quarter of the articles. Whether this
information is an occasion for surprise may depend on the reader’s occu-
pation.

In addition to the interdisciplinary balance, the reader will find geograph-
ical balance. Although a large number of contributors is drawn from the
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School of Law of the University of California, Los Angeles, the Claremont
Colleges, and other institutions in California, most come from the Northeast,
including twelve from Harvard University, thirteen from Yale University, and
nine from Columbia University. Every region of the United States is repre-
sented, however, and there are many contributors from the South (Duke
University, University of Virginia, University of North Carolina, University
of Texas, etc.), from the Midwest (University of Chicago, University of Notre
Dame, University of Wisconsin, University of Michigan, etc.), and from the
Northwest (University of Oregon, Portland State University, University of
Washington, etc.). There are several contributors from foreign countries,
including Austria, Canada, and Great Britain.

Every type of academic environment is represented among the eighty-six
colleges and universities at which the authors work. The contributors include
scholars based at large public universities smaller state colleges, Ivy League
universities, private liberal arts colleges, and religiously affiliated institutions.
Not all of the authors are drawn from academia; one is a member of Congress
and nine are federal judges. In addition, other government offices, research
institutions, libraries, newspaper staffs, and law firms are represented.

Each article is signed by its author; we have encouraged the authors to
write commentaries, in essay form, not merely describing and analyzing their
subjects but expressing their own views. On the subject of the Constitution,
specialists and citizens alike will hold divergent viewpoints. In inviting au-
thors to contribute to the Encyclopedia, we have sought to include a range
of views. The reader should be alert to the possibility that a cross-referenced
article may discuss similar issues from a different perspective—especially if
those issues have been the subject of recent controversy. We hope this aware-
ness will encourage readers to read more widely and to expand the range of
their interests concerning the Constitution.

Planning of the Encyclopedia began in 1978, and production began in
1979; nearly all articles were written by 1985. Articles on decisions of the
Supreme Court include cases decided during the Court’s October 1984 term,
which ended in July 1985. Given the ways in which American constitutional
law develops, some of the subjects treated here are moving targets. In a
project like this one, some risk of obsolescence is necessarily present; at this
writing we can predict with confidence that some of our authors will wish
they had one last chance to modify their articles to take account of decisions
in the 1985 term. To minimize these concerns we have asked the authors of
articles on doctrinal subjects to concentrate on questions that are funda-
mental and of enduring significance.

We have insisted that the authors keep to the constitutional aspects of
their various topics. There is much to be said about abortion or antitrust law,
or about foreign affairs or mental illness, that is not comprehended within
the fields of constitutional law and history. In effect, the title of every article
might be extended by the phrase “. . . and the Constitution.” This statement
is emphatically true of the biographical entries; every author was admonished
to avoid writing a conventional biography and, instead, to write an appreci-
ation of the subject’s significance in American constitutional law and history.

We have also asked authors to remember that the Encyclopedia will be
used by readers whose interests and training vary widely, from the specialist
in constitutional law or history to the high school student who is writing a
paper. Not every article will be within the grasp of that student, but the vast
majority of articles are accessible to the general reader who is neither his-
torian nor lawyer nor political scientist. Although a constitutional specialist
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on a particular subject will probably find the articles on that specialty too
general, the same specialist may profit from reading articles in other fields.
A commerce clause expert may not be an expert on the First Amendment;
and First Amendment scholars may know little about criminal justice. The
deluge of cases, problems, and information flowing from courts, other agen-
cies of government, law reviews, and scholarly monographs has forced con-
stitutional scholarship to become specialized, like all branches of the liberal
arts. Few, if any, can keep in command of it all and remain up to date. The
Encyclopedia organizes in readable form an epitome of all that is known
and understood on the subject of the Constitution by the nation’s specialist
scholars.

Because space is limited, no encyclopedia article can pretend to exhaust
its subject. Moreover, an encyclopedia is not the same kind of contribution
to knowledge as a monograph based on original research in the primary
sources is. An encyclopedia is a compendium of knowledge, a reference work
addressed to a wide variety of interested audiences: students in secondary
school, college, graduate school, and law school; scholars and teachers of
constitutional law and history; lawyers; legislators; jurists; government offi-
cials; journalists; and educated citizens who care about their Constitution
and its history. Typically, an article in this Encyclopedia contains not only
cross-references to other articles but also a bibliography that will aid the
reader in pursuing his or her own study of the subject.

In addition to the articles, the Encyclopedia comprises several appendices.
There is a copy of the complete text of the Constitution as well as of George
Washington’s Letter of Transmittal. A glossary defines legal terms that may
be unfamiliar to readers who are not lawyers. Two chronologies will help put
topics in historical perspective; one is a detailed chronology of the framing
and ratification of the Constitution and the Bill of Rights, and the other is a
more general chronology of American constitutional history. Finally, there
are three indexes: the first is an index of court cases, with the complete
citation to every case mentioned in the Encyclopedia (to which is attached
a brief guide to the use of legal citations); the second is an index of names;
and the third is a general topical index.

For some readers an encyclopedia article will be a stopping-point, but the
articles in this Encyclopedia are intended to be doorways leading to ideas
and to additional reading, and perhaps to the reader’s development of in-
dependent judgment about the Constitution. After all, when the American
Constitution’s tricentennial is celebrated in 2087, what the Constitution has
become will depend less on the views of specialists than on the beliefs and
behavior of the nation’s citizens.

LEONARD W. LEVY
KENNETH L. KARST
DENNIS J. MAHONEY



Acknowledgments

(1986)

The editors are grateful to our authors, to our editorial board, and to our
advisory committee (all listed in the early pages of the Encycloiedia) for their
labors and advice during these seven years.

The editors acknowledge with utmost appreciation the financial support
given to this project by four institutions. The National Endowment for the
Humanities made a major grant which the Weingart Foundation of Los An-
geles matched. The Macmillan Publishing Company and The Claremont
Graduate School also handsomely underwrote this encyclopedia. The earliest
private funds came from a small group of southern California attorneys and
foundations: The Times Mirror Foundation; James Greene, Judge Dyson
William Cox and Janice T. Cox, Robert P. Hastings, James E. Ludlam, and
J. Patrick Waley; Musick, Peeler & Garrett; and The Ralph B. Lloyd Foun-
dation.

The Claremont Graduate School and University Center also provided fa-
cilities and logistical support for the Encyclopedia. Former President Joseph
B. Platt gave the project his encouragement. Executive Vice-President Paul
A. Albrecht significantly assisted our grant applications from the outset and
remained helpful throughout the project. Associate Dean Christopher N.
Oberg has seen to the efficient management of administrative aspects of the
project. Sandra Glass, now of the Keck Foundation, provided invaluable aid
while she was associated with The Claremont Graduate School. We are also
grateful for the unflagging support of the School of Law of the University of
California, Los Angeles, and its deans, William D. Warren and Susan Wes-
terberg Prager.

A succession of graduate students at The Claremont Graduate School
worked on the project as editorial assistants, research assistants, typists, and
proofreaders. First was Dr. David Gordon, who also acted as assistant editor
for one year, and who wrote over one hundred of the articles before going
on to law school. Dr. Michael E. DeGolyer and Susan Marie Meyer served

X1



xii

ACKNOWLEDGMENTS (1986)

ably as editorial assistants. Others who worked on the project were Michael
Walker, Kenneth V. Benesh, Susan Orr, Suzanne Kovacs, Dr. Steven Varvis,
Dr. Patrick Delana, and Paul R. Huard.

The secretaries in the History Department of The Claremont Graduate
School have typed thousands of letters and hundreds of articles, in addition
to performing numerous other small tasks to keep the project going; partic-
ular thanks are due to Lelah Mullican. The Claremont Graduate School
Academic Computing Center and its director, Gunther Freehill, showed us
how to automate our record keeping and provided facilities for that purpose.

Most important, we gratefully acknowledge the support of Charles E.
Smith, Vice-President and Publisher, Professional Books Division, Macmil-
lan Publishing Company, and of Elly Dickason, our editor at Macmillan. Mr.
Smith actively and continuously supported the project from its early days
and by his prodding kept us on a Stakhanovite schedule. Ms. Dickason per-
formed arduous labors with supreme professional skill and unfailing good
humor.

Finally, we thank Elyse Levy and Smiley Karst for their own indispensable
contributions to this project. A personal dedication page seems inappropriate
for a reference work, otherwise this Encyclopedia would have been dedi-
cated to them. Natalie Glucklich, Renee Karst, Aaron Harris, and Adam
Hauris, the grandchildren of the senior editors, entered the world without
realizing that the Encyclopedia project was underway. They assisted not a
whit, but we acknowledge our pleasure in seeing their names in print.



Preface

(1992)

The continuing deluge of problems and developments concerning the
Constitution makes an updating of the Encyclopedia of the American Con-
stitution desirable. The Supreme Court decides at least 250 cases annually,
about 150 of them with full opinions. Before the bicentennial of the ratifi-
cation of the Bill of Rights concludes, the Court will have decided about
1,500 cases since we finished the manuscript for the four-volume edition in
mid-1985. New opinions of the Court are having a substantial impact on
most of American constitutional law and the public policies that it reflects.

The Court itself is undergoing major changes in personnel. Chief Justice
Warren Burger and Justices Lewis H. Powell, William J. Brennan, and Thur-
good Marshall have retired. William H. Rehnquist now sits in the center
seat; Antonin Scalia succeeded to Rehnquist’s former position; Anthony Ken-
nedy became Powell’s successor; David H. Souter holds Brennan’s old chair;
and Clarence Thomas succeeds Marshall. Changes in personnel herald ad-
ditional and significant changes in constitutional law. For example, the Sen-
ate Judiciary Committee hearings on the nomination of Robert H. Bork, in
itself a landmark event, reflected a national concern on all sides for the
integrity and impartiality of the Court and its interpretation of the Consti-
tution.

As we finished editorial work on the Encyclopedia in 1985, the Depart-
ment of Justice intensified a broad attack on the “judicial activism” of the
Supreme Court, the finality of its decisions, and its incorporation doctrine,
which makes the Bill of Rights applicable to the states. Soon after, the pro-
tracted Iran-Contra inquiries raised some of the most important constitu-
tional issues since Watergate. New, important, and even sensational devel-
opments of concern to the Constitution have become almost common.

This Supplement to the Encyclopedia has enabled us to present many
topics that we had originally neglected and to cover all major developments
and decisions since 1985; it includes articles on the full range of develop-
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ments in constitutional law. Because we wanted the Supplement to be a free-
standing volume, as well as an additional volume to the original work, we
instructed contributors to introduce each article with a short background to
its topic and to write as if the Encyclopedia did not exist. In addition to
articles on concepts such as abortion, affirmative action, establishment of
religion, equal protection, and free speech, we have included analyses of
major cases. We have treated new developments conceptually, topically, bi-
ographically, historically, and by judicial decision.

We continued our policy of getting a wide range of scholarly opinions. For
the sake of variety, generally we did not ask the authors of the original articles
to “update” their contributions; we sought different authors, sometimes of
differing constitutional persuasions. The Supplement is an independent ref-
erence work.

The Supplement enables us to include articles on topics that we had omit-
ted from the four-volume set, either as a result of editorial neglect or because
some authors failed to produce the articles and too little time remained to
replace them. As comprehensive as the Encyclopedia is, it has gaps that we
have sought to close with this Supplement (e.g., Court-packing plans, the
Judicial Conference of the United States, original intent, constitutional rem-
edies, special prosecutors, entitlements, constitutional fictions, the civil
rights movement, gender rights, legal culture, law and economic theory, rat-
ifier intent, textualism, unenumerated rights, the Senate Judiciary Commit-
tee, and so on). The Supplement also gave us the opportunity to treat at
greater length a variety of topics to which we originally allocated insufficient
space. Although 1,500,000 words for the four-volume set was a huge amount,
we found the publisher’s limitations on length to be too constraining. An
additional volume of over 400,000 words, which Macmillan approved for the
Supplement, gave us space to redo overbrief articles, to repair omissions,
and to update the entire work.

For the most part, the Supplement covers wholly fresh topics, not only
those omitted from the original set but those that have come to attention
since then. When we planned the Encyclopedia in the late 1970s, for ex-
ample, the subject of original intent was far less discussed than it was a
decade later. Other comparatively new topics include the relation of capital
punishment to race, the anti-abortion movement, children and the First
Amendment, critical legal studies, the right to die, vouchers, independent
counsel, the balanced budget amendment, the controversy over creationism,
Iran-Contra, ethics in government, criminal justice and technology, political
trials, the Gramm-Rudman Act, patenting the creation of life, government
as proprietor, the Attorney General’s Commission on Pornography, the Bo-
land Amendment, feminist theories, drug testing, joint-resolutions, consti-
tutional realism, the Bail Reform Act of 1984, recent appointees to the Court,
low-value speech, unenumerated rights, private discrimination, visas and
free speech, and the Rehnquist Court. The updating of old topics, covering
the period since 1985, also, of course, presents new material. We estimate
that about seventy-five percent of the entries in the Supplement consist of
new topics. Of the total 320 articles in this volume, 247 present entries not
in the original Encyclopedia. Nevertheless, any encyclopedia is merely an
epitome of knowledge, and we again labored under practical constraints on
word lengths. Space is always limited. We do not mislead ourselves or readers
by suggesting that we have managed to cover everything.

The articles in this Supplement, as in the original edition, are intended
primarily to be doorways leading to ideas and to additional reading. Thus,
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all articles in this Supplement are elaborately cross-referenced to other
related articles within the same covers and to articles in the original four-
volume edition. Cross-references are indicated by words set in small capi-
tals. ...

As in the original edition, we believe readers will find any article on almost
any topic reasonably conceivable or a cross-reference to related topics. The
Supplement contains articles by 178 contributors. Most of the contributors
are academic lawyers who teach constitutional law, but other professors of
law have made contributions, as well as a few lawyers in private practice and
five federal judges. In addition many historians and political scientists are
among the contributors, as are ten deans and three associate deans. We
sought as much interdisciplinary balance as the entries themselves permitted
and, with respect to the location of the contributors, we sought geographical
balance by recruiting authors from the whole of the nation, as well as from
different sorts of institutions. The University of California, Los Angeles, con-
tinues to be the institution with the largest number of contributors, followed
by Harvard University, University of Michigan, Yale University, University of
Minnesota, University of Southern California, Georgetown University, Uni-
versity of Chicago, New York University, and Stanford University, in that
order. All together, eighty-five institutions have been represented.

Every article is signed by its author. We have encouraged the authors to
write commentaries in essay form, not merely describing and analyzing their
subjects but expressing their own views. Specialists and ordinary citizens
alike hold divergent viewpoints on the Constitution. Readers should be alert
to the likelihood that a cross-referenced article may discuss similar issues
from a different perspective, especially if the issues have been the subject
of recent controversy.

LEONARD W. LEVY
KENNETH L. KARST
Jonn G. WEsT, Jr.
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This second edition of the Encyclopedia of the American Constitution rep-
resents the compilation of twenty years’ work. It gathers together in one
source all of the articles written for the original four-volume set published
in 1986; articles in the supplementary volume published in 1992; and new
articles on developments in the 1990s. Our initial intention was to publish a
second supplementary volume, but as publication drew near it became clear
that the combination of the original work with two supplements, each with
articles of relevance to researchers and students of particular topics, would
be unwieldy. For example, one looking for an overview of Freedom of Speech
would have had to look up articles in three separate volumes to form a com-
plete picture. With this second edition, all articles on a single topic are placed
together and dated, for easy retrieval in one search.

This edition contains 361 new articles by 237 authors. Some of these au-
thors contributed to the original Encyclopedia or Supplement I or both, but
we have sought to expand the list to include a new generation of scholars.
As before, most of the contributors are academic lawyers, yet some articles
are written by judges, practicing lawyers, historians, or political scientists.
Every article is signed by its author. We have continued to encourage writers
to use the essay form, expressing their own views as they wish. We recruited
authors with the purpose of presenting a wide range of views. For new ar-
ticles on some controversial subjects we have sought to provide contrasting
views under the same title (e.g., Same-Sex Marriage, I and II; Workplace
Harassment and Freedom of Speech, I and II).

The substantial new material of this edition focuses mainly on the consti-
tutional issues arising since the publication of Supplement I in 1992. During
this time, two new Justices have joined the U.S. Supreme Court: Justice Ruth
Bader Ginsburg replaced Justice Byron R. White, and Justice Stephen G.
Breyer replaced Justice Harry A. Blackmun. We have been saddened during
these years by the deaths of Chief Justice Warren E. Burger, and Justices
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William J. Brennan, Jr., Thurgood Marshall, Lewis F. Powell, Jr., and Harry
A. Blackmun.

We have not only updated topics covered in earlier volumes, but also in-
cluded a great many articles on topics not previously covered. Some of these
articles represent relatively new subject matter (e.g., DNA testing and ge-
netic privacy, the Internet and freedom of expression, the Twenty-Seventh
Amendment). Others offer new perspectives on doctrinal or historical sub-
jects of longer standing (e.g., deliberative democracy, economics of affir-
mative action, jury service as a political right, the Seneca Falls Convention).

During the past decade, the constitutional philosophy of the Rehnquist
Court has become more identifiable, clarified by many decisions of signifi-
cant constitutional import. Although easily labeled as “conservative,” the
Court has in fact been as activist as its recent predecessors in setting forth
new doctrine. Nowhere is this more evident than in the Rehnquist Court’s
rulings scaling back the ability of criminal defendants to use the writ of
habeas corpus to obtain federal judicial review, and its rulings in the area of
federalism, where expansive notions of states’ rights have cabined federal
power for the first time since the days of the New Deal. In a notable decision,
the Court refused to create a new constitutional right to die with the aid of
a physician; in another, it clearly held for the first time that people using the
public streets have a constitutional right to loiter without police interference.
In other areas of vibrant national interest, such as free speech, abortion,
voting rights, and affirmative action, the Court has continued generally along
the paths of its predecessors, although often reshaping the precise contours
of controlling doctrine.

Although the courts remain the primary subject of constitutional analysis,
we have broadly defined the subject of this Encyclopedia to include legis-
lative developments on issues of constitutional import (e.g., welfare rights);
historically significant incidents that evaded judicial review (e.g., the im-
peachment of President William J. Clinton); and developments in the realm
of theory (e.g., critical race theory). Such an approach corresponds to a re-
cently expanded body of scholarly work challenging the view that the judi-
ciary is the sole interpreter of the Constitution. The original volumes of the
Encyclopedia shared this broad definition of constitutional law.

To encourage browsing we have continued the original practice of incor-
porating extensive cross-referencing into the articles. A cross-reference is
indicated by small capitals, enabling the reader to know where he or she can
turn to discover more on related topics. Often the reader who follows these
signs will find the issues discussed from a different perspective. With only a
handful of exceptions, this second edition’s coverage of topics ended in mid-
1999, when we “closed the book” at the end of the Supreme Court’s October
1998 term.

We are grateful to Elly Dickason and Brian Kinsey of Macmillan Refer-
ence for their unfailing help throughout the planning and the editorial pro-
cess that produced this second edition. We are indebted as well to the nu-
merous authors who contributed to this project; both their patience and
insight were requisite for the project’s fulfillment. Finally, we owe everything
to our loving wives, Elyse Levy, Smiley Karst, and Melissa Bomes, for their
support and encouragement throughout the long years of editing this En-
cyclopedia.

LEONARD W. LEVY
KENNETH L. KARST
ADAM WINKLER
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See: Bartkus v. Illinois

ABINGTON TOWNSHIP SCHOOL
DISTRICT v. SCHEMPP
374 U.S. 203 (1963)

A Pennsylvania statute required that at least ten verses
from the Holy Bible be read, without comment, at the
opening of each public school day. A child might be ex-
cused from this exercise upon the written request of his
parents or guardian.

In ENGEL V. VITALE (1962) the school prayer held un-
constitutional had been written by state officials. The
question in Schempp was whether this made a differ-
ence—there being no claim that Pennsylvania was impli-
cated in the authorship of the holy scripture.

Justice TOM C. CLARK concluded that the Pennsylvania
exercise suffered from an establishment-clause infirmity
every bit as grave as that afflicting New York’s prayer.
Clark’s opinion in Schempp was the first strict separation-
ist opinion of the Court not written by Justice HUGO L.
BLACK, and Clark formulated a test for establishment
clause validity with a precision that had eluded Black. A
state program touching upon religion or religious institu-
tions must have a valid secular purpose and must not have
the primary effect of advancing or inhibiting religion. The
Pennsylvania Bible reading program failed the test on
both counts.

Justices WILLIAM O. DOUGLAS and WILLIAM ]. BRENNAN
concurred separately in opinions reflecting an even

stricter separationism than Clark’s. Justice ARTHUR J. GOLD-
BERG also filed a brief concurring opinion.

Justice POTTER STEWART dissented, as he had in Engel,
arguing that religious exercises as part of public ceremo-
nies were permissible so long as children were not coerced
to participate.

Schempp, along with Murray v. Curlett (decided the
same day), settled whatever lingering question there may
have been about the constitutionality of RELIGION IN PUBLIC
SCHOOLS.

RicHARD E. MORGAN
(1986)

ABLEMAN v. BOOTH
21 Howard 506 (1859)

Ableman v. Booth, Chief Justice ROGER B. TANEY's last major
opinion, was part of the dramatic confrontation between
the Wisconsin Supreme Court, intent on judicial nullifi-
cation of the FUGITIVE SLAVE ACTS, and the Supreme Court
of the United States, seeking to protect the reach of that
statute into the free states.

For his role in organizing a mob that freed Joshua
Glover, an alleged fugitive, Sherman Booth was charged
with violation of the Fugitive Slave Act of 1850. After trial
and conviction, he was released by a writ of habeas corpus
from the Wisconsin Supreme Court, which held the Fu-
gitive Slave Act unconstitutional, the first instance in
which a state court did so. The Wisconsin court instructed
its clerk to make no return to a WRIT OF ERROR from the
United States Supreme Court and no entry on the records
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of the court concerning that writ, thus defying the United
States Supreme Court.

The Court took JURISDICTION despite the procedural ir-
regularity. In a magisterial opinion for a unanimous Court,
Taney condemned the obstruction of the Wisconsin court
and reaffirmed federal JuDICIAL SUPREMACY under section
25 of the JuDICIARY ACT OF 1789. Because the state’s sov-
ereignty “is limited and restricted by the Constitution of
the United States,” no state court process, including ha-
beas corpus, could interfere with the enforcement of fed-
eral law. Taney also delivered two significant dicta. He
anticipated the later doctrine of DUAL SOVEREIGNTY, which
was to hamper state and federal regulatory authority in
the early twentieth century, when he wrote that though
the powers of the state and federal governments are ex-
ercised within the same territorial limits, they “are yet
separate and distinct sovereignties, acting separately and
independently of each other, within their respective
spheres.” Taney concluded his opinion by declaring the
Fugitive Slave Act of 1850 to be “in all of its provisions,
fully authorized by the Constitution.”

A reconstituted Wisconsin Supreme Court later con-
ceded the validity of Taney’s interpretation of section 25
and apologized to the United States Supreme Court, con-
ceding that its earlier actions were “a breach of that com-
ity, or good behavior, which should be maintained between
the courts of the two governments.”

WiLLiaM M. WIECEK
(1986)

ABOLITIONIST CONSTITUTIONAL
THEORY

American abolitionists developed comprehensive but con-
flicting theories about the place of slavery in the American
constitution. Though these ideas did not positively influ-
ence political and legal debate until the 1850s, they ex-
ercised profound influence over subsequent constitutional
development, merging with constitutional aspirations of
nonabolitionist Republicans after the CIVIL WAR to provide
the basis for what one writer has called the “Third Con-
stitution”: the THIRTEENTH through FIFTEENTH AMEND-
MENTS. From abolitionist constitutional ideals embedded
in section 1 of the FOURTEENTH AMENDMENT, there
emerged some principal trends of constitutional devel-
opment in the century after the Civil War: SUBSTANTIVE
DUE PROCESS, equality before the law, protection for the
privileges of national and state CITIZENSHIP.

By the time abolitionists began systematically to ex-
pound constitutional ideas in the 1830s, the constitutional
aspects of the controversy over slavery were well devel-
oped. Even before American independence, Quakers in

the Middle Colonies and some Puritan ministers in New
England had attacked slavery on religio-ethical grounds.
In SOMERSET’S CASE (1772) WILLIAM MURRAY (Lord Mans-
field), Chief Justice of King’s Bench, suggested that slavery
could be established only by positive law and that, as a
legal institution, it was “odious.” The American Revolu-
tion witnessed the total abolition, exclusion, or disappear-
ance of slavery in some northern jurisdictions (Vermont,
Massachusetts and Maine, New Hampshire, the North-
west Territory) and its gradual abolition in the rest (Penn-
sylvania, New York, New Jersey, Connecticut, Rhode
Island). Early antislavery groups, federated as the Amer-
ican Convention of Abolition Societies, worked in legal
and paternalistic ways to protect freed blacks and provide
them jobs and education. Yet these Revolutionary-era in-
hibitions on slavery were offset by gains slavery made in
the drafting of the United States Constitution, in which
ten clauses promoted slavery’s security, most notably in
the federal number clause (Article I, section 2, clause 3), the
slave trade clause (Article I, section 9, clause 1), and the
fugitive slave clause (Article IV, section 2, clause 3).

Constitutional controversy flared over slavery in several
early episodes: the federal abolition of the international
slave trade and its incidents, the Missouri crisis (1819—
1821), the disputes over federal aid to colonization of free
blacks, Denmark Vesey’s slave revolt (Charleston, 1822),
and the Negro Seamen’s Acts of the southern coastal states
(1822-1830). But not until the ideas of immediate aboli-
tion rejuvenated the antislavery movement did abolition-
ists begin a systematic constitutional assault on slavery.
When they organized the American Anti-Slavery Society
(AASS) in 1833, abolitionists, in a document drafted by
WILLIAM LLOYD GARRISON, pledged themselves to tolerate
the continued existence of slavery in the states and re-
jected the possibility that the federal government could
abolish it there. But they insisted that slavery should be
abolished immediately, that blacks should not suffer legal
discrimination because of race, and that Congress should
abolish the interstate slave trade, ban slavery in the DIs-
TRICT OF COLUMBIA and the TERRITORIES, and refuse to ad-
mit new slave states.

The newly reorganized movement promptly encoun-
tered resistance that directed its thinking into constitu-
tional modes. Federal efforts to suppress abolitionist
mailings and to gag abolitionists’ FREEDOM OF PETITION, to-
gether with mobbings throughout the northern states, di-
verted abolitionists briefly from the pursuit of freedom for
blacks to a defense of cIviL LIBERTIES of whites. At the
same time, they assaulted slavery’s incidents piecemeal,
attempting to protect fugitive slaves from rendition, and
seeking repeal of statutes that permitted sojourning mas-
ters to keep their slaves with them for limited periods of
time in northern states. They secured enactment of PER-
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SONAL LIBERTY LAWS: statutes that protected the freedom
of black people in the northern states by providing them
HABEAS CORPUS relief when seized as fugitives and by pro-
hibiting state officials or public facilities from being used
in the recapture of fugitives.

In 1839-1840, the unified antislavery movement split
apart into three factions. Ironically, this organizational di-
saster stimulated abolitionists’ systematic constitutional
theorizing and broadcast their ideas widely outside the
movement. Because of theological and tactical disagree-
ments, the movement first broke into Garrisonian and po-
litical action wings, the Garrisonians condemning
conventional electoral politics and the activists organizing
a third party, the Liberty party, which ran its own presi-
dential candidate in 1840 and 1844. The political action
group subsequently split into those who believed slavery
to be everywhere illegitimate and who therefore sought to
have the federal government abolish slavery in the states,
and those who continued to maintain the position of the
original AASS Constitution, namely, that Congress lacked
constitutional power to abolish slavery in the states. The
Garrisonians, meanwhile, had concluded that the United
States Constitution supported slavery and therefore called
on northern states to secede from the Union and on in-
dividuals to disavow their allegiance to the Constitution.

Those who always maintained slavery’s universal ille-
gitimacy relied first on the DUE PROCESS clause of the Fifth
Amendment, arguing that slaves were deprived of life, lib-
erty, and property without legal justification, but they soon
broadened their attack, ingeniously interpreting nearly a
third of the Constitution’s clauses, from the PREAMBLE to
the TENTH AMENDMENT, to support their untenable thesis
that slavery had usurped its preferred constitutional
status. The 1840 publication of JAMES MADISON’s notes of
proceedings at the CONSTITUTIONAL CONVENTION OF 1787
was an embarrassment to them, disclosing as it did the
concessions the Framers willingly made to the political
power of slavery. Exponents of the universal-illegitimacy
theory included Alvan Stewart, G. W. F. Mellen, Lysander
Spooner, Joel Tiffany, and later, Gerrit Smith, JAMES G. BIR-
NEY, Lewis Tappan, and Frederick Douglass. Their prin-
cipal contributions to later constitutional development
included: their insistence on equality before the law ir-
respective of race; their vision of national citizenship pro-
tecting individuals’ rights throughout the Union; their
reliance on the PRIVILEGES AND IMMUNITIES clause (Article
IV, section 2, clause 1) as a protection for persons of both
races; and their uncompromising egalitarianism, which led
them to condemn all forms of RACIAL DISCRIMINATION. They
were scorned as extremists in their own time, even by fel-
low abolitionists, and modern scholars such as Robert
Cover dismiss their ideas as “utopian.”

Political action abolitionists who conceded the legality

of slavery in the states remained closest to the mainstream
of American politics and established a political alliance
with like-minded men outside the abolitionist movement
to create the Free Soil party in 1848. Their insistence that,
as the federal government could not abolish slavery, nei-
ther could it establish it, led them to proclaim the doc-
trines of “divorce” and “freedom national.” “Divorce”
called for an immediate and absolute separation of the
federal government from the support of slavery (for ex-
ample, by abolishing the interstate slave trade and re-
pealing the Fugitive Slave Act of 1793), coupled with an
aggressive attack on the political bases of slavery’s strength
(repeal of the federal number clause, refusal to appoint
slaveholders to federal posts). “Divorce” provided the
doctrinal basis of the three-way Free Soil coalition of
1848, comprised of Conscience Whigs, Barnburner Dem-
ocrats, and former Libertymen. Liberty leaders in the
Free Soil group included saLMON p. CHASE (later Chief
Justice of the United States), Gamaliel Bailey, STANLEY
MATTHEWS (a future justice of the United States Supreme
Court), Representative Owen Lovejoy, and Joshua Leavitt.

Stimulated by the widespread popularity of the wiLMOT
PROVISO (1846) in the north, which would have excluded
slavery from all territories acquired as a result of the Mex-
ican War, the abolitionist Free Soilers demanded “non-
extension”: the refusal to permit slavery in any American
territories, and the nonadmission of new slave states. This
became transformed into “freedom national,” a constitu-
tional doctrine holding that, under Somerset, freedom is
the universal condition of humans, and slavery a local ab-
erration created and continued only by local positive law.
These ideas were cordially received by Whigs who formed
a nucleus of the Republican party after the demise of the
Free Soilers and the fragmentation of the regular parties
as a result of the KANSAS-NEBRASKA ACT (1854): Joshua Gid-
dings, CHARLES SUMNER, Charles Francis Adams, and Hor-
ace Mann. Other Republicans such as ABRAHAM LINCOLN
and WILLIAM SEWARD refused to accept “divorce” but made
nonextension the cornerstone of Republican policy.
“Freedom national” even influenced anti-abolitionists
such as Lewis Cass and then STEPHEN A. DOUGLAS, who pro-
moted a modified version of it as the FREEPORT DOCTRINE
of 1858.

Garrisonians dismissed the United States Constitution
as the “covenant with death and agreement with hell” de-
nounced by Isaiah, but they too influenced later consti-
tutional development, principally through their insistence
that the proslavery clauses of the Constitution would have
to be repealed or nullified, and the federal government
fumigated of its contamination with support of slavery.
Though they included competent lawyers (Wendell Phil-
lips, William I. Bowditch), the Garrisonians were distin-
guished chiefly by literary and polemical talent (Edmund
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Quincy, Lydia Maria Child) and consequently made little
contribution to systematic constitutional exposition.

The crises of the union in the 1850s, beginning with
enactment of the Fugitive Slave Act in 1850, leading
through the dramatic fugitive recaptures and rescues, the
Kansas-Nebraska Act (1854) and “Bleeding Kansas,” and
culminating, constitutionally, in DRED SCOTT V. SANDFORD
(1857), ABLEMAN V. BOOTH (1859), and the pending appeal
of People v. Lemmon (1860), together with legislative ac-
tivity (chiefly enactment of ever broader personal liberty
laws, including Vermont’s Freedom Act of 1858), enabled
abolitionists to work together toward common goals, and
to overcome or survive their sectarian quarrels of the
1840s. Though fragmented as a distinct movement, abo-
litionists permeated the press, parties, and the churches,
diffusing their ideas widely among persons who had not
been theretofore involved in the antislavery movement.
Thus egalitarians like Sumner and THADDEUS STEVENS, con-
servative lawyers like jonn BINGHAM and William Law-
rence, and political leaders like WILLIAM PITT FESSENDEN
and ROSCOE CONKLING were influenced by abolitionist con-
stitutional ideas, appropriating them after the war and in-
jecting them into the Constitution and its interpretation,
both in cases and in statutes.

WiLLiaM M. WIECEK
(1986)
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ABOOD v. DETROIT BOARD OF
EDUCATION
431 U.S. 209 (1977)

Abood is one of the cases where union or agency shop
agreements create speech and association problems, be-

cause individuals must join unions in order to hold jobs
and then must pay dues to support union activities with
which the individuals may not agree. Here the union rep-
resented public employees. The Supreme Court has con-
sistently held that there is no right not to associate in a
labor union for the purposes of COLLECTIVE BARGAINING but
that a union must develop methods of relieving a member
of those portions of union dues devoted to union ideo-
logical activities to which he objects.
MARTIN SHAPIRO
(1986)

(SEE ALSO: Freedom of Assembly and Association; Freedom of
Speech; Labor and the Constitution.)

ABORTION AND THE
CONSTITUTION

The story of abortion and the Constitution is in part an
episode in the saga of SUBSTANTIVE DUE PROCESS. During
the period from the early 1900s to the mid-1930s, the Su-
preme Court employed the principle of substantive due
process—the principle that governmental action abridg-
ing a person’s life, liberty, or property interests must serve
a legitimate governmental policy—to invalidate much
state and federal legislation that offended the Court’s
views of legitimate policy, particularly socioeconomic pol-
icy. In the late 1930s and early 1940s, the Court, with a
new majority composed in part of Justices appointed by
President FRANKLIN D. ROOSEVELT, reacted to the perceived
judicial excesses of the preceding generation by refusing
to employ substantive due process to invalidate any state
or federal legislation. During the next quarter century—
the period between the demise of the “old” substantive
due process and the birth of the “new”—the Court did
not formally reject the principle of substantive due pro-
cess; from time to time the Court inquired whether chal-
lenged legislation was consistent with the principle. But
the Court’s substantive due process review was so defer-
ential to the legislation in question as to be largely incon-
sequential, as, for example, in WILLIAMSON V. LEE OPTICAL
co. (1955).

Then, in the mid-1960s, the Court changed direction.
In GRISWOLD V. CONNECTICUT (1965) the Court relied on a
constitutional RIGHT OF PRIVACY to rule that a state could
not ban the use of contraceptives by married persons. In
Eisenstadt v. Baird (1972), on EQUAL PROTECTION grounds,
it ruled that a state may not ban the distribution of con-
traceptives to unmarried persons. Despite the rhetoric of
the Court’s opinions, there is no doubt that both were sub-
stantive due process decisions in the methodological (if
not the rhetorical) sense: in each case the Court invali-
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dated legislation that offended not any specific prohibition
of the Constitution but simply the Court’s views of the
governmental policies asserted in justification of the
states’ regulations.

If any doubt remained about whether the Court had
returned to substantive due process, that doubt could not
survive the Court’s decision in ROE V. WADE (1973), which
employed substantive due process in both the rhetorical
and the methodological senses. The Court ruled in Roe
that the due process clause of the FOURTEENTH AMENDMENT
prohibited a state from forbidding a woman to obtain an
abortion in the period of pregnancy prior to the fetus’s
viability. Indeed, in Roe the Court applied a particularly
strong version of the substantive-due-process require-
ment: because the criminal ban on abortion challenged in
Roe abridged a “fundamental” liberty interest of the
woman—specifically, her “privacy” interest in deciding
whether to terminate her pregnancy—the Court insisted
that the legislation not merely serve a legitimate govern-
mental policy but that it be necessary to serve a COMPEL-
LING STATE INTEREST. The Court concluded that only after
viability was government’s interest in protecting the life of
the fetus sufficiently strong to permit it to ban abortion.

Obviously the written Constitution says nothing about
abortion, and no plausible “interpretation” or “applica-
tion” of any determinate value judgment fairly attributa-
ble to the framers of the Fourteenth Amendment
prohibits state government from forbidding a woman to
obtain an abortion. In that sense, the Supreme Court’s
decision in Roe v. Wade is an exemplar of JUDICIAL ACTIV-
1sM. Thus, it was not surprising that the decision—the
Court’s constitutionalization of the matter of abortion—
ignited one of those periodic explosions about the legiti-
macy of judicial activism in a democracy. (Earlier such
explosions attended the Court’s activism in the period
from Lochner v. New York (1905) to the late 1930s and,
more recently, the Court’s decision in Brown v. Board of
Education (1954) outlawing racially segregated public
schooling.)

Many critics of the Court’s decision in Roe complained
about the judicial activism underlying the decision. In the
view of most such critics, Roe v. Wade is simply a contem-
porary analogue of the almost universally discredited
Lochner v. New York (1905), and no one who opposes the
activist mode of judicial review exemplified by Lochner
can consistently support the activist mode exemplified by
Roe. Of course, the force of this argument depends on
one’s perception of what is wrong with Lochner: the activ-
ist mode of review exemplified by it or simply the Court’s
answer in Lochner to the question of economic liberty ad-
dressed there. There is no inconsistency in opposing Loch-
ner’s doctrinal conclusions and supporting the activist
mode of review exemplified by Roe (and by Lochner). In-

deed, one might support the activist mode of review ex-
emplified by Roe and at the same time oppose Roe’s
reasoning and result.

A second, distinct criticism of the Court’s decision in
Roe concerns not the legitimacy of judicial activism but
the soundness of the Court’s answer to the political-moral
question it addressed. Because many persons believe, of-
ten on religious grounds, that the Court gave the wrong
answer to the question whether state government should
be permitted to ban abortion, there was, in the decade
following Roe, a vigorous political movement to overrule
Roe legislatively—either by taking away the Court’s JURIS-
DICTION to review state abortion laws, or by constitutional
amendment or even simple congressional legislation to the
effect that a fetus is a person within the meaning of the
Fourteenth Amendment and that therefore state govern-
ment may ban abortion to protect the life of the fetus. The
proposals to limit the jurisdiction of the Court and to over-
rule Roe by simple congressional legislation, as opposed
to constitutional amendment, became subjects of vigorous
political and constitutional controversy.

The vigor of the political controversy over abortion can-
not be fully comprehended—indeed, the Court’s decision
to constitutionalize the matter of abortion cannot be fully
comprehended—without reference to an important de-
velopment in American society that gained momentum in
the 1970s and 1980s: a fundamental shift in attitudes to-
ward the role of women in society. Many of those who
opposed abortion and the “liberalization” of public policy
regarding abortion did so as part of a larger agenda based
on a “traditional” vision of woman’s place and of the fam-
ily. Many of those on the other side of the issue were seek-
ing to implement a different vision—a feminist vision in
which women are free to determine for themselves what
shapes their lives will take, and therefore free to deter-
mine whether, and when, they will bear children.

Not surprisingly, this basic shift in attitudes toward
women—{rom patriarchal to feminist—has been an oc-
casion for deep division in American society. “Abortion
politics” was merely one manifestation of that division (al-
though an important one, to be sure). Thus, a controversy
that sometimes seemed on the surface to consist mainly
of a philosophical-theological dispute over the question,
“When does ‘life’ begin?,” actually involved much more.
The complexity of the abortion controversy was dramati-
cally evidenced by the fact that even within the Roman
Catholic Church in the United States, which was the most
powerful institutional opponent of abortion, attitudes to-
ward abortion were deeply divided precisely because at-
titudes toward women were deeply divided.

As a consequence of its decision in Roe v. Wade, the
Court has had to resolve many troublesome, controversial
issues regarding abortion. For example, in PLANNED PAR-
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ENTHOOD OF MISSOURI V. DANFORTH (1976) the Court ruled
that a state may not require a woman to obtain the consent
of her spouse before she terminates her pregnancy. The
Court’s rulings with respect to parental-consent and
parental-notification requirements have not been a model
of clarity, in part because the rulings have been frag-
mented. In Bellotti v. Baird (1979), for example, an 8-1
decision striking down the parental consent requirement,
the majority split 4-4 as to the proper rationale. This
much, however, is clear: state government may not require
every minor, whatever her level of independence or ma-
turity, to obtain parental consent before she terminates
her pregnancy.

Undoubtedly the most controversial issue concerning
abortion that the Court has addressed since Roe v. Wade
involved abortion funding. In MAHER V. ROE (1977), the
Court ruled that a state government that spends welfare
funds to subsidize medical expenses incident to pregnancy
and childbirth may decline to subsidize medical expenses
incident to nontherapeutic abortion even if its sole reason
for doing so is to discourage abortion. In a companion
case, Poelker v. Doe (1977), the Court ruled that a public
hospital that provides medical services relating to preg-
nancy and childbirth may decline to provide nontherapeu-
tic abortions even if its sole reason for doing so is to
discourage abortion. Three years later, in HARRIS V. MCRAE
(1980), the Court sustained the HYDE AMENDMENT (to ap-
propriations for the Medicaid program), which prohibited
federal funding of abortion, including therapeutic abor-
tion, even though the sole purpose of the amendment was
to discourage abortion.

Some commentators have claimed that, notwithstand-
ing the Court’s arguments to the contrary, these abortion-
funding cases cannot be reconciled with Roe v. Wade.
They reason that the Court’s decision in Roe can be sat-
isfactorily explained only on the ground that government
may not take action predicated on the view that abortion
(in the pre-viability period) is morally objectionable, but
that the governmental policies sustained in Maher,
Poelker, and McRae were all manifestly predicated on just
that view. There is probably no final explanation of the
Court’s decisions in the abortion-funding cases except in
terms of judicial Realpolitik—that is, as an effort to re-
trench in the face of vigorous, often bitter, and widespread
criticism of its decision in Roe v. Wade and threats to over-
rule Roe legislatively.

Its decision, in Roe v. Wade, to constitutionalize the
deeply controversial issue of abortion represents one of
the Supreme Court’s most problematic ventures in recent
times. Other moves by the Court were as controversial
when initially taken—for example, the Court’s choice in
Brown v. Board of Education (1954) to begin to disestab-
lish racially segregated public schooling—but few have

been so persistently controversial. Whatever their even-

tual fate, Roe and its progeny have served as an occasion

for some of the most fruitful thinking in this century on

the proper role of the Supreme Court in American gov-
ernment.

MICHAEL ]. PERRY

(1986)

(SEE ALSO: Anti-abortion Movement; Reproductive Autonomy.)
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ABORTION AND THE
CONSTITUTION
(Update 1a)

Abortion LEGISLATION rarely, if ever, demonstrates concern
for the well-being of women. It usually represents the
state using coercive measures to persuade women to bear
children rather than have abortions. As long as American
society treats women and their reproductive capacity with
disrespect by not funding prenatal care, postnatal care,
paid pregnancy leave, effective and safe forms of BIRTH
CONTROL, or child care, it is hard to imagine that a legis-
lature that respects the well-being of women could enact
restrictions on abortion. Thus, when we read abortion leg-
islation or an abortion decision by the courts, we should
ask ourselves whether that legislature or that court could
have reached the decision that it reached if it fully re-
spected the well-being of women. Under such a frame-
work, we would have to conclude that the Missouri
legislature that enacted the abortion legislation chal-
lenged in WEBSTER V. REPRODUCTIVE HEALTH SERVICES
(1989) did not respect the well-being of women, especially
poor or teenage women. Nevertheless, no member of the
Supreme Court in Webster, including the dissenters, dem-
onstrated a real grasp of the significance of the Missouri
legislation on the lives and well-being of poor women and
teenage women.

In Webster, the Supreme Court was asked to consider
the constitutionality of a Missouri statute that contained
four provisions arguably restricting a woman’s ability to
have an abortion. Two provisions received most of the
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Court’s attention: first, a requirement that a physician as-
certain whether a fetus is viable prior to performing an
abortion on any woman whom he or she has reason to
believe is twenty or more weeks pregnant; and, second, a
prohibition against using public employees or facilities to
perform or assist an abortion not necessary to save the
mother’s life.

Chief Justice WILLIAM H. REHNQUIST wrote the opinion
for the Court. His opinion was joined by four other
Justices—BYRON R. WHITE, SANDRA DAY O’CONNOR, ANTONIN
SCALIA, and ANTHONY M. KENNEDY—with respect to the sec-
ond provision. Rehnquist’s conclusion that this part of the
statute was constitutional was an extension of the Court’s
earlier decisions in the Medicaid abortion-funding cases.
Rather than apply the more stringent test that had been
developed in ROE v. WADE (1973), Rehnquist applied the
more lenient standard developed in HARRIS V. MCRAE
(1980)—asking whether the state legislature had placed
any obstacles in the path of a woman who chooses to ter-
minate her pregnancy. Rehnquist concluded that the
state’s refusal to allow public employees to perform abor-
tions in public hospitals leaves a pregnant woman with the
same choices as if the state had chosen not to operate any
public hospitals at all. As in Harris v. McRae, Rehnquist
acknowledged that a state was permitted to make a value
judgment favoring childbirth over abortion and to imple-
ment that judgment in allocating public funds and facili-
ties.

Justice HARRY BLACKMUN’s dissent, which was joined by
Justices WILLIAM J. BRENNAN and THURGOOD MARSHALL, ar-
gued that Missouri’s public facility provision could easily
be distinguished from Harris v. McRae because of the
sweeping scope of Missouri’s definition of a public facility.
(Justice JOHN PAUL STEVENS dissented separately.) Under
Missouri’s broad definition, any institution that was lo-
cated on property owned, leased, or controlled by the gov-
ernment was considered to be public. Thus, the essentially
private Truman Medical Center, which performed ninety-
seven percent of abortions in the state after sixteen weeks
of pregnancy, would be prohibited from performing abor-
tions under the state statute. Even under the more lenient
test developed by the Court in Harris, Justice Blackmun
concluded that the funding provision should be held un-
constitutional.

Justice Blackmun’s discussion of the public facility pro-
vision comes only in a footnote and is not the primary
focus of his decision. In order to understand the full im-
pact of this provision on women’s lives and health, it is
useful to consider the amicus briefs filed on behalf of
women of color and teenage women. These briefs noted
that poor women and teenage women are more likely than
other women to seek abortions at public health facilities
because they do not have private physicians. They are also

more likely to have second-trimester abortions because
they delay having abortions until they save the necessary
amount of money or find out how to get an abortion. When
Blackmun noted that the health-care provider that per-
forms nearly all of the second-trimester abortions will not
be able to do so, he could have observed that poor women
and teenagers would be disproportionately unable to pro-
cure legal abortions. Given the relationship between teen-
age pregnancy and the cycle of poverty, the inability to
procure an abortion often has dramatic consequences in
the life of a poor, teenage woman. Although Justice Black-
mun was certainly correct to note that the public facility
ban “leaves the pregnant woman with far fewer choices,
or, for those too sick or too poor to travel, perhaps no
choice at all,” it would have been better if he had de-
scribed the impact of this regulation in the race-, class-,
and age-based way in which it is most likely to operate.

Justice Blackmun’s discussion of the public facility pro-
vision skirted the question whether Harris v. McRae
should be overturned. He tried to distinguish Harris from
Webster rather than call for its reconsideration. The ami-
cus brief submitted by women of color was not so subtle.
They often used exactly the same information that they
had provided the Supreme Court in Harris to argue that
the well-being of poor women cannot be protected unless
the government ensures that legal abortions are available
to poor women on the same basis as middle-class women.
A chart in an amicus brief submitted by an international
women’s health organization showed that the United
States stands alone in the world in permitting abortion to
be lawful but not funding any abortions for poor women
unless their very lives are endangered. Although not all
countries fund “abortion on demand” for poor women, all
countries that make abortion lawful also fund therapeutic
abortions for poor women. These comparative data show
that the United States stands alone in the world in its dis-
respect for the lives and well-being of poor women. Unlike
other Western countries, the United States fails to fund
prenatal care, postnatal care, pregnancy leave, and child
care but then tries to tell poor women that it “prefers”
childbirth to abortion. The most logical explanation for
this position of both the United States government and
the state of Missouri is that government officials have not
bothered to educate themselves on the impact that fund-
ing and public facility restrictions have on the lives of poor
women. And, as long as poor women have virtually no po-
litical power, it seems unlikely that government officials
will focus on their needs.

Both the majority and dissenting opinions in Webster
did focus on the first provision of the Missouri statute.
Chief Justice Rehnquist’s discussion of this provision only
received the support of Justices White and Kennedy, but
the seperate concurrences of Justices O’Connor and Scalia
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made a majority for the conclusion that the provision was
constitutional. The provision presented both technical and
substantive difficulties. Technically, the provision ap-
peared to require physicians to perform viability tests that
were contrary to accepted medical practice, such as per-
forming amniocentesis on a fetus that was under twenty-
eight weeks old. If that had been the actual meaning of
the statute, most of the Justices would have been com-
pelled to find it unconstitutional even under the most le-
nient standard of review used by courts—the RATIONAL
BASIS test—because the statute would have rationally
served no public purpose. In order to avoid that conclu-
sion, Rhenquist offered a somewhat strained interpreta-
tion of the statute so that a physician would have the
discretion to perform only tests that were medically ap-
propriate.

Having overcome this technical hurdle, Rehnquist then
turned to the substantive difficulties posed by the provi-
sion. Under the Court’s prior doctrine, as articulated in
Roe v. Wade, a state was permitted to impose abortion
restrictions to protect fetal life only in the third trimester
of pregnancy. Because the viability-testing requirement
took effect as early as twenty weeks, four weeks before the
beginning of the third trimester, Rehnquist faced a seem-
ing conflict with Roe.

Rehnquist concluded that the Roe trimester framework
was too rigid and that if the state has an interest in pre-
serving potential human life after viability, it also has an
interest in preserving that potential life before viability.
Although Rehnquist’s statement about preserving poten-
tial human life might be read to mean that states could
outlaw abortions before the twenty-fourth week and
thereby overturn Roe, he refrained from reaching that
conclusion, because that question was not before the
Court.

A fourth vote for the majority position was cast by
Justice Scalia. Scalia, unlike Rehnquist, concluded that
Roe should be overturned and that states should be free
to regulate or criminalize abortion at any stage of preg-
nancy.

The fifth vote for the majority position was cast by
Justice O’Connor. Unlike the other members of the ma-
jority, she did not argue that Roe needed to be overturned,
or even modified, to reach the conclusion that the viability
provision was constitutional. O’Connor reinterpreted the
Court’s prior decisions to require that states “not impose
an undue burden on a woman’s abortion decision.” Be-
cause she concluded that the viability tests could be per-
formed without markedly increasing the cost of abortion,
O’Connor concluded that the undue burden test had been
satisfied. O’Connor’s framework, unlike that of Rehnquist
or Scalia, made it clear that states could not criminalize
abortion as they had in the pre-Roe era because a criminal

penalty certainly would constitute an “undue burden.”
What other kinds of regulations would impose an undue
burden, however, is unclear from O’Connor’s opinion.

Justice Blackmun wrote a blistering opinion for the dis-
senters. He accused Justice Rhenquist of being deceptive
in not acknowledging that he was really overturning Roe.
Moreover, he chided Rhenquist for not giving the Court
a usable framework to evaluate future abortion cases.
Blackmun said that he feared “for the liberty and equality
of the millions of women who have lived and come of age
in the sixteen years since Roe was decided” and “for the
integrity of, and public esteem for, this Court.” Substan-
tively, he accused the Court of offering no rationale for its
rejection of the trimester framework, saying that the
Court used an “it is so because we say so” jurisprudence.
The trimester framework, he argued, does make sense be-
cause it reflects the developmental view that one is more
entitled to the rights of CITIZENSHIP as one increases one’s
ability to feel pain, to experience pleasure, to survive, and
to react to one’s environment. Finally, he criticized the test
purportedly used by the majority—whether the regula-
tion “permissably furthers the State’s interest in protecting
potential human life”—as circular and meaningless. He
argued that the standard of whether a regulation “per-
missably furthers” the state’s interest was itself the ques-
tion before the Court; it therefore could not be the
standard that the Court applied in resolving the question.

Although Justice Blackmun wrote his dissent in strong
language and even mentioned that the majority’s opinion
would have a dramatic effect on the “liberty and equality”
of women’s lives, there is no specific discussion of that
effect. Blackmun spent most of his opinion explaining why
there was no good reason to change the course of using
the RIGHT OF PRIVACY on which the Court had commenced
in his opinion in Roe.

One of the most disappointing parts of Blackmun’s
opinion is his conclusion that if the majority’s technical
interpretation of the provision were correct, he “would see
little or no conflict with Roe.” In other words, he appeared
to agree with Justice O’Connor that such a provision
would not constitute an undue burden on a woman’s abor-
tion decision. Blackmun dissented from the majority be-
cause he disagreed with its technical interpretation of the
viability-testing provision, not because he fundamentally
disagreed about the impact that requirement would have
on women’s lives and well-being.

If Justice Blackmun had truly considered the “liberty
and equality” interests of sixteen million women, he would
not have been so easily satisfied. As the briefs that were
presented to the Court by women of color and teenage
women dramatically showed, raising the cost of abortion,
even marginally, has a marked impact on the ability of poor
women to purchase abortions. And because women of
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color and teenage women are more likely to delay abortion
decisions, they will be hit harder by the viability-testing
requirement than are other women. For poor women,
even the requirement that they pay for their own abortions
is an undue burden on their reproductive decision making.
Raising the cost of abortion presents an even greater—
and even more undue—burden.

From the perspective of protecting the well-being of
women, Webster is doubly discouraging. Not only did the
majority of the Court not seem to understand the meaning
of abortion regulations in women’s lives, but even the dis-
senters did not display much understanding or sensitivity.
They seemed more determined to protect the integrity of
their prior decisions than to consider the reality of new
abortion restrictions on women’s lives.

RutH COLKER
(1992)

(SEE ALSO: Anti-abortion Movement; Feminist Theory; Reproduc-
tive Autonomy.)
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ABORTION AND THE
CONSTITUTION
(Update 1b)

With President RONALD REAGAN’s elevation of Justice wiL-
LIAM H. REHNQUIST to CHIEF JUSTICE and his appointment
of Justices ANTONIN SCALIA and ANTHONY M. KENNEDY, many
expected the Supreme Court to revisit its decision in ROE
V. WADE (1973), which struck down laws against abortion.
Tension mounted when the Supreme Court noted prob-
able jurisdiction in WEBSTER V. REPRODUCTIVE HEALTH SER-
VICES (1989). Relying on Roe, the lower court in Webster
had held unconstitutional several provisions of a Missouri
statute regulating abortions, including a statement from
its preamble that human life begins at conception, a re-
quirement that the aborting physician perform a viability
test when he or she has reason to believe the woman is at
least twenty weeks’ pregnant, and a prohibition on the use
of public employees or public facilities to perform an abor-
tion that is not necessary to save the mother’s life. In its

appeal, Missouri, joined by the Department of Justice as
AMICUS CURIAE, argued not only that the invalidated pro-
visions should be upheld under Roe and the Court’s sub-
sequent abortion cases but, more significantly, that Roe
itself should be overruled.

Without passing on the constitutional validity of all the
statutory provisions that had been challenged, the Court,
in a 5—4 decision, reversed the lower court and gave the
prolife movement its first major legal victory since Roe was
decided. Whether Webster will prove a truly significant
victory for this movement, however, remains to be seen.
First and most encouraging for prochoice advocates, the
Court once again found no occasion to revisit Roe’s con-
troversial conclusion that the right to an abortion is pro-
tected by the Constitution’s DUE PROCESS clauses. Second,
although the Cowrt’s judgment of reversal garnered ma-
jority support, portions of Chief Justice Rehnquist’s opin-
ion did not obtain five votes. Particularly noteworthy was
Justice SANDRA DAY O’CONNOR’s refusal to join important
sections of the opinion. Third, the extraordinary media
publicity surrounding Webster may have contributed to
exaggerated perceptions by both sides of what the Court
actually held.

In upholding Missouri’s restriction on the use of public
employees or facilities to perform abortions, the Webster
majority relied on the Court’s previous abortion-funding
cases. The Court emphasized, as it had done before, that
as long as the states do not actually restrict the abortion
decision, the Constitution allows them to make the value
judgment that childbirth is preferable to abortion. In de-
nying the use of public employees and facilities for abor-
tions, Missouri did not place any obstacles in the path of
women who choose to have an abortion; that is, Missouri’s
restriction left pregnant women with the same choices
they would have had if the state had not chosen to operate
public hospitals at all. In short, although the Constitution,
as interpreted by Roe, may not allow the states to prohibit
abortions, it does not give either doctors or women a right
of access to public facilities for the performance of abor-
tions.

Many prochoice commentators have criticized this as-
pect of the Court’s holding in Webster because of its al-
leged effect on the availability of abortions for certain
women. The Court’s task, however, was to decide not
whether Missouri made a wise or good policy choice but
whether anything in the Constitution invalidated the
choice that Missouri made through its democratic process.
Viewed in this light, Webster and the previous abortion-
funding cases are consistent with prevailing constitutional
doctrine. Few would argue, for example, that because the
state may not prohibit parents from sending their children
to private schools, the state must fund private education
for those parents who cannot afford it.
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The statute’s viability-testing requirement gave the
Court more difficulty. The section of Chief Justice Rehn-
quist’s opinion regarding this requirement, which was
joined by only two other Justices, said that the constitu-
tionality of the viability-testing requirement was called
into doubt by the rigid trimester system established in Roe
and followed in the Court’s other abortion cases. The
Chief Justice reached this conclusion because mandatory
testing when the physician reasonably believes the preg-
nancy is at least in the twentieth week may impose bur-
dens on second-trimester abortions involving fetuses who
have not yet become viable. Taking the position that STARE
DECISIS has less force in constitutional law than elsewhere,
the plurality then abandoned Roe’s trimester framework
as unsound in principle and unworkable in practice.

The plurality emphasized that the concepts of trimes-
ters and viability are not found in the Constitution’s text
or in any other place one might expect to find a constitu-
tional principle, thus describing the Court’s previous hold-
ings as resembling an intricate code of regulations more
than a body of constitutional doctrine. The plurality also
questioned why the state’s interest in protecting potential
human life should come into existence only at the point
of viability. Finally, eschewing STRICT SCRUTINY, the plural-
ity upheld Missouri’s testing requirement by concluding
that it permissibly furthers the state’s legitimate interest
in protecting potential life. Without otherwise purport-
ing to disturb Roe, the plurality thus modified and nar-
rowed it.

Justice HARRY A. BLACKMUN, the author of Roe, wrote a
stinging dissent contending that Roe could not survive the
plurality’s analysis. Justice Scalia wrote a concurring opin-
ion agreeing with Justice Blackmun that the plurality’s
analysis effectively would overrule Roe, something he was
prepared to do explicitly. Nevertheless, a majority of the
Court did not accept Justice Scalia’s invitation. Even as-
suming that the three Justices in the plurality share the
view that their anlaysis is devastating to Roe—and it is not
clear that they do—it requires five votes, not four, to over-
rule Roe. On the fundamental issue of whether Roe should
be totally overruled, the still unresolved question is where
Justice O’Connor stands.

Although she had strongly attacked the trimester sys-
tem in her dissent in Akron v. Akron Center for Repro-
ductive Health Services and had defended the position
that the state’s interest in protecting potential life exists
throughout all the stages of pregnancy, Justice O’Connor
did not join the plurality’s rejection of the trimester system
in Webster. Instead, she criticized the plurality for unnec-
essarily reaching out to modify Roe, and insisted that the
viability-testing requirement was constitutional even
when considered under the Court’s previous cases. In her

view, the testing requirement did not unduly burden the
woman’s abortion decision, and only on this ground did
she vote to sustain the testing requirement. Prochoice ad-
vocates thus may have reason to hope that Justice
O’Connor has had a change of heart since Akron. In con-
trast, prolife advocates may take heart that Justice
O’Connor indicated that she both continues to view the
trimester framework as problematic and would find it ap-
propriate to reexamine Roe in a case involving a statute
whose constitutionality actually turned on its validity.

Because the plurality’s reasoning in Webster tracks
rather closely Justice O’Connor’s dissent in Akron, it is fair
to question, as Justices Blackmun and Scalia did, whether
that reasoning, if explicitly endorsed in the future by a
Court majority, would effectively overrule Roe. From the
standpoint of logic, the position that Webster completely
undermines Roe has considerable force. If the state’s in-
terest in protecting potential life exists equally at all stages
of pregnancy, it would seem that the state should be able
to prohibit abortions not simply in the third trimester, as
Roe held, but throughout pregnancy. As Justice O’Connor
stated in Akron, “potential life is no less potential in the
first weeks of pregnancy than it is at viability or afterward.”
In Justice Blackmun’s dissenting words, “if the Constitu-
tion permits a State to enact any statute that reasonably
furthers its interest in potential life, and if that interest
arises as of conception,” then it is difficult to see why any
statute that prohibits abortion is unconstitutional. The
Court can escape the force of this reasoning only by re-
pudiating the reasoning in the plurality’s opinion in
Webster.

It is curious that the future of Roe might turn on how
a Court majority ultimately views the validity of the tri-
mester framework. The fundamental jurisprudential issue
in both Roe and Webster, as Justice Blackmun correctly
recognized, is whether the Constitution protects an
“unenumerated” general RIGHT OF PRIVACY or, at least,
whether such an UNENUMERATED RIGHT properly includes
the right to terminate a pregnancy. The Court rejected
Roe’s trimester framework in part because the concepts of
trimesters and viability cannot be found in the Constitu-
tion’s text, but this can equally be said of the right of pri-
vacy in general and of the right to terminate a pregnancy
in particular. If the Constitution’s text must be the source
of constitutional rights, more than the trimester system is
illegitimate about Roe. However, if the Court continues to
adhere to the view that the Constitution can protect unen-
umerated rights and if one of these protected unenumer-
ated rights is the right to terminate a pregnancy, Justice
Blackmun would seem correct in finding it irrelevant that
the Constitution does not refer to trimesters or viability.
How could it, when it does not refer to abortion at all?
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The debate about unenumerated rights is important
because of its implications for the Court’s proper role in
constitutional interpretation. Viewed in these terms, the
debate about Roe is a debate not about abortion as such
but about the Court’s role and the role of JUDICIAL REVIEW
under the form of government established by the Consti-
tution. Those who oppose the Court’s use of unenumer-
ated rights to invalidate statutes essentially argue that such
action constitutes an abuse of authority, one that allows
the Court to substitute its own value judgments for those
of the politically accountable branches of government.
Justice Scalia, who alone in Webster was prepared to over-
rule Roe, thus insisted that the Court in Roe had entered
an area that, because of the Constitution’s silence, de-
mands political answers. He observed that both sides had
engaged in street demonstrations and letter-writing cam-
paigns to influence the Court’s decision—the kind of ac-
tivity, in his view, that should be directed at elected
legislators rather than at judges who hold life tenure and
who are sworn to uphold the Constitution even against
majority will. From this perspective, Roe is no more de-
fensible than the now infamous decision in LOCHNER V.
NEW YORK (1905), which invalidated economic reform leg-
islation on the basis of rights that could not be found in
the Constitution’s text.

Roe has been attacked even by some who defend the
existence of unenumerated rights that the judiciary may
enforce. One argument contends that Roe improperly re-
jected a natural law position with regard to human exis-
tence by permitting the state, through the device of law,
to define human life in a way that excludes fetuses. Under
this view, laws banning abortions are not simply constitu-
tionally permissible but constitutionally required. What-
ever the present Court does regarding the abortion issue,
it does not seem prepared to embrace such an argument.

Shortly after deciding Webster, the Court agreed to de-
cide cases raising issues concerning abortion statutes in
other states. In these cases, the Court upheld parental
notification without making further modifications of Roe.
Whether or not the Court uses future cases to reexamine
Roe, it is clear that a majority of the Court is now inclined
to permit the states greater leeway in regulating abortions.
How much additional regulation the states will enact, if so
permitted, is not easy to predict. After Webster, abortion
became a key issue in several political races, and the pro-
choice side of the debate came away with some resound-
ing political victories. Perhaps these elections have
something to say to those who would substitute JjupICIAL
AcTIvIsM for the political process. At the least, the up-or-
down choice presented by Roe’s constitutionalization of
abortion seems to have precluded the various states from
achieving through democratic means the political com-

promises that many other societies have reached on the
abortion question.

Josepa D. GRANO

(1992)

(SEE ALSO: Abortion and the Constitution; Anti-Abortion Move-
ment; Reproductive Autonomy.)
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ABORTION AND THE
CONSTITUTION
(Update 2a)

Politically and jurisprudentially, PLANNED PARENTHOOD V.
CASEY (1992) is a complex case whose strengths are inex-
tricably intertwined with its weaknesses. Those strengths
include a political PrRaGMATISM that helped to mute abor-
tion conflict, combined with a PRECEDENT constrained and
sensitively nuanced DUE PROCESS methodology rooted in
COMMON LAW tradition and the legacy of the second Justice
JOHN MARSHALL HARLAN. Weaknesses include the failure to
articulate a clear, principled STANDARD OF REVIEW and a
logically satisfying theory of abortion rights.

The decades prior to Casey had been marked by bitter
abortion controversy. The promise of autonomy and gen-
der equality implicit in abortion rights confronted a
tradition-based insistence that the value of human life is
not a subject appropriately open, relativistically, to unfet-
tered personal choice. In 1973, ROE V. WADE had an-
nounced a fundamental RIGHT OF PRIVACY to choose
abortion throughout the first two trimesters (protected by
a STRICT SCRUTINY standard of review for restrictions during
the first trimester, and allowing only restrictions rationally
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related to maternal health during the second). But Roe
had exacerbated conflict, not molded consensus, and by
1992 many expected Roe to be OVERRULED. Only three
Justices of the Roe Court remained on the bench, and two
were Roe dissenters. Five sitting Justices were appointed
by either President RONALD REAGAN or President GEORGE
H. W. BUSH, both of whom ran on high-profile pro-life plat-
forms. Meanwhile, in WEBSTER V. REPRODUCTIVE HEALTH
SERVICES (1989), the Supreme Court had upheld not only
a highly restrictive public facilities ban but also a viability
test requirement effective at twenty weeks, thereby un-
dercutting the trimester framework of Roe. Justices HARRY
A. BLACKMUN and ANTONIN SCALIA (respectively, the author
of Roe and the harshest critic of Roe) argued that Webster
effectively overruled Roe, although a majority refused to
take that step explicitly. Then the Court, in subsequent
cases, upheld parental notification requirements and al-
lowed a forty-eight—hour waiting period while still refus-
ing to overrule Roe.

Justice SANDRA DAY O’CONNOR emerged as the pivotal fig-
ure in the Court’s abortion law. O’Connor had consistently
criticized the trimester framework of Roe and had argued
that states could legitimately regulate abortion any time
after conception so long as the resulting restrictions did
not impose an “undue burden” on a woman’s choice to
abort before viability. O’Connor refused, however, to ar-
gue that Roe should be overruled, thereby inviting Scalia’s
scathing contempt.

In Casey, O’Connor’s undue burden test became the
definitive “middle ground” between those voting to up-
hold Roe in its purity (Blackmun and JOHN PAUL STEVENS)
and those voting to overrule it (Scalia, WiLLiam H. REHN-
QUIST, BYRON R. WHITE, and CLARENCE THOMAS). Joined only
by DAVID H. SOUTER and ANTHONY M. KENNEDY and de-
nounced by both sides in the bitter abortion controversies,
O’Connor’s approach became controlling law and proba-
bly resonated with the moral ambivalence most Americans
felt about abortion. At issue were five provisions of a Penn-
sylvania statute: informed consent, a twenty-four—hour
waiting period with counseling, parental consent, spousal
notification, and mandatory reports and records. Uphold-
ing all but the spousal notification provision, the joint
opinion reaffirmed Roe by recognizing a constitutionally
protected liberty interest in the choice to abort prior to
viability, but also stated that this interest was balanced
from the time of conception by the state’s legitimate in-
terest in the potential life of the unborn. As mediator be-
tween those two interests, the undue burden test meant
the state could regulate abortions at any time after con-
ception if the regulation did not have the “purpose or ef-
fect” of placing a “substantial obstacle in the path of a
woman seeking an abortion prior to viability.”

O’Connor’s approach to Roe is characteristic of her
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methodology, paralleling, for example, her approach to Es-
TABLISHMENT CLAUSE jurisprudence in the contentious
public display cases. It entails situating herself between
two extreme approaches to controversial precedent—
rigid application and complete overruling. She instead
identifies a core purpose or meaning within the existing
DOCTRINE which can be affirmed without categorical ap-
plication of the prior rule. For Roe, that meant protecting
a woman’s ultimate choice, but not an unrestricted choice
and not within the trimester framework.

This almost Llewellynesque common law approach to
precedent—constrained but not mechanically bound—
resonates with the SUBSTANTIVE DUE PROCESS jurisprudence
of the second Justice Harlan, and Part IT of the Casey joint
opinion draws extensively on Harlan’s DISSENTING OPINION
in Poe v. Ullman (1961), probably the Court’s most ele-
gantly articulated defense of a tradition-guided concep-
tion of personal liberty. Harlan recognized a responsibility
to give content to open-ended values like “liberty” yet at
the same time stayed rooted in precedent and historical
tradition—a tradition conceived not statically but as a “liv-
ing process.” The joint opinion in Casey effectively relo-
cates reproductive rights within that substantive due
process tradition, from which they had become discon-
nected given the absoluteness of the individual “privacy
right” rationale of earlier decisions. Notably, while the
substantive due process approach of Casey disappointed
many by its failure to provide absolute protection, its nu-
anced contextualism opened space for a surprisingly sen-
sitive judicial account of the actual effect of unwanted
pregnancies, recognizing that the “liberty of the woman is
at stake in a sense unique to the human condition and
unique to the law.”

While the joint opinion justified locating abortion
within due process guarantees, the three Justices did not
say Roe was correctly decided. The margin that keeps Roe
intact is precedent, which provides not an “inexorable
command” but important “prudential and pragmatic” con-
straints to guide courts. One constraint is reliance, and
here the joint opinion almost lays out an equality argu-
ment, stating that after Roe women have shaped their
thinking and choices with abortion as an option. “The abil-
ity of women to participate equally in the economic and
social life of the nation has been facilitated by their ability
to control their reproductive lives.” The Court recognizes
it cannot recapture 1973, as if Roe had never been part of
the contentious reality of recent history. Instead, Roe had
helped to form that reality, which included greater gender
equality. Through the back door, so to speak, while dis-
cussing precedent, the joint opinion suggests gender qual-
ity as a foundation for abortion rights.

Refusing to find Roe in the same category as LOCHNER
V. NEW YORK (1905) or PLESSY V. FERGUSON (1896), the three
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Justices nevertheless proceed to reinterpret it, in the man-
ner so typical of O’Connor, by separating out its core
meaning from its more rigid (and, by implication, artificial)
applications. Roe is now taken to mean only that the “ul-
timate” decision to abort is the woman’s, so that states may
regulate even when the “incidental effect is added diffi-
culty or expense.” A strength of this reinterpretation is its
recognition that abortion is a serious moral question with
a legitimately public dimension, a point Roe never con-
ceded. Nevertheless, a woman’s capacity to cope well with
her own life is also at stake, and the actual context of a
woman’s life may in fact make a particular restriction “un-
duly burdensome” in a moral sense. Casey is an acknowl-
edgement of that ethical complexity, as the contextual
description of women facing domestic violence makes
abundantly clear. Even for restrictions the Court upholds,
further data are invited for reevaluation.

Nevertheless, facts cannot supply standards. The line
between permissible and impermissible restriction pre-
sumably lies somewhere between “added difficulty or ex-
pense” and “undue burden” or “substantial obstacle.”
Which burdens are “undue”? Increased health risks? Eco-
nomic hardships? How great must they be? Some courts,
applying Casey, simply have resorted to surface analogies
to the restrictions Casey upheld, justifying their treatment
of similar restrictions in like manner. This mechanical ap-
proach to decisionmaking represents a failure to do the
particularized factual analysis Casey requires; yet, the bur-
den now on challengers to produce enough facts to satisfy
this still-undefined standard is a heavy one.

Interpretation is further complicated by an uncertain
standard of review for facial attacks, the norm in abortion
cases. The joint opinion found the spousal notification pro-
vision unconstitutional because, to a “large fraction” of the
cases to which it would be relevant, the restriction would
impose a substantial obstacle. This was an unexplained de-
parture from the more restrictive test for facial challenges
that requires there be “no set of circumstances” under
which the law could be applied constitutionally. Some
courts, without clear Supreme Court guidance, have ap-
plied this restrictive test, making successful facial chal-
lenge almost impossible. Yet the more appropriate “large
fraction” standard requires, like the undue burden test
itself, an extensive factual record and a more nuanced con-
sideration of the law’s effect.

Scalia’s dissent pointed to this lack of clarity in the novel
undue burden test. He also pointed, sarcastically, to the
vacuous phrases used to justify finding a liberty interest,
such as the linking of abortion choice to one’s “concept of
existence, of meaning, of the universe, and of the mystery
of human life.” Empty phrases are cold comfort to those
who think abortion is equivalent to murder—equally a
statement about one’s concept of existence and the mys-

tery of human life—although arguably our traditional re-
spect for freedom of conscience is not constitutionally
irrelevant.

The joint opinion never meets Scalia’s challenge. If
the Court cannot resolve the value choices at the heart
of the abortion controversy, why should it seize control
from the democratic process? Conversely, too, if abortion
is a legitimate choice, why should it be obstructed in ways
that burden most heavily the young and the poor? At the
core of Casey lies a still troubling lack of resolution. Nev-
ertheless, faced with a moral, political, and constitutional
question of extraordinary difficulty, the joint opinion at
least represents a workable compromise and an invitation
for further dialogue.

Since Casey, abortion controversy at the Supreme
Court level has focussed on clinic violence and access
problems caused by protestors in the ANTI-ABORTION MOVE-
MENT. For example, the Court has allowed application of
federal racketeering law to an alleged conspiracy of anti-
abortion activists and upheld a fifteen-foot fixed buffer
zone around accesses to clinics while striking down a
fifteen-foot floating buffer zone around persons and ve-
hicles as too burdensome on FREEDOM OF SPEECH.

Meanwhile, many pro-life activists have focused energy
on opposing so-called partial-birth abortions. In 1997 the
U.S. SENATE passed a ban on partial-birth abortions only
three votes short of a veto-proof majority. While President
WILLIAM J. CLINTON vetoed the ban, he supported a de-
feated compromise bill banning all postviability abortions
except in cases where a woman faces risk of death or
“grievous injury” to health. Such laws have wide popular
support. By January 1999, twenty-eight states had banned
partial-birth abortions, although eighteen bans have been
enjoined, chiefly on VAGUENESs grounds because language
used to define the procedure (e.g., “partial vaginal deliv-
ery” of a “living” human infant) could be construed to
apply to some constitutionally protected procedures, and
even to medical help with spontaneous abortions. Notably,
however, cases describing medical details of various abor-
tion procedures for purposes of vagueness analysis make
for grisly reading, a stark reminder of the key insight of
Casey—abortion is, in fact, a complex ethical issue, which
does not lend itself to clear and definitive legal resolution.

EL1ZABETH MENSCH
(2000)
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ABORTION AND THE
CONSTITUTION
(Update 2b)

The usual rationales for abortion may be characterized as
the “Blob Theory” and the “Limpet Theory.” According
to the Blob Theory, the unborn child is a blob of tissue,
an excrescence on the body of a woman. Her decision to
excise it is nobody’s business but her own. According to
the Limpet Theory, the unborn child is a human being,
but one inexplicably parasitic on a woman, who should be
able to shed the burden if she chooses. The state can ap-
propriate people’s resources for the sustenance of other
people, but appropriating their bodies goes too far. The
Limpet Theory, being less subject to empirical refutation,
has gradually gained ground over the Blob Theory since
the early 1990s.

The shift is hinted at in some of the language of Justices
SANDRA DAY O’CONNOR, ANTHONY M. KENNEDY, and DAVID H.
SOUTER in their joint opinion in PLANNED PARENTHOOD V.
CASEY (1992). They occasionally speak of “the life of the
unborn” instead of mere “potential life,” and at one point
they say that the state may inform a woman of the “con-
sequences to the fetus” if she has an abortion. In the end,
though, like Justice HARRY A. BLACKMUN in ROE V. WADE
(1973), they fix “viability” (i.e., ability to survive outside
the womb) as the point at which the state can allow the
child’s interest in remaining alive to outweigh the mother’s
interest in ending the pregnancy.

Although only three Justices adopted the joint opinion
in its entirety, it has become the last word from the Su-
preme Court on abortion, because the other opinions can-
cel each other out. So the prevailing doctrine is that the
state can require a woman to retain a child in her womb
only if the life of the child does not depend on her doing
so. Until viability the state can place no “undue burden”
on a woman’s exercise of her right to an abortion, whereas
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after viability any restraint is acceptable if it does not
endanger the woman’s life or health.

The devil, of course, is in the details. There is not space
here to cover all the nuances of the subject—parental
permission, waiting periods, informed consent, and so
on—that Casey touched upon but mainly left loose to
rattle around a judicial system where most judges think
either that no burden on abortion is undue or that any
burden is.

The most important decision since Casey is Women’s
Medical Professional Corporation v. Voinovich (1997), in
which the U.S. Court of Appeals for the Sixth Circuit
struck down Ohio’s attempt to limit postviability abortions
in general and “partial-birth” abortions in particular. The
court found three major defects in the statute. (1) It de-
fined the partial-birth procedure in such a way as to inhibit
a number of previability abortions. (2) Its restrictions on
postviability abortions failed to include an exception for
mental, as distinct from bodily, health. (3) It inhibited
medical decisions regarding viability and health risk by
subjecting such decisions to a requirement of reasonable-
ness, and therefore of peer review. Having made these
determinations, the court used a tendentious expansion of
the concept of facial invalidity and an equally tendentious
contraction of the principle of severability to invalidate the
whole statute. There was also a provision for using when-
ever possible a procedure that would spare the life of a
viable child. By holding the provisions of the statute not
to be severable, the court made this provision inoperative
without ever passing on it.

It is this last provision, passed over in silence, that
seems most in keeping with the logic of Casey, such as it
is. If there is doubt as to whether an unborn child can
survive outside the womb, the obvious thing to do is to
bring her out alive and let her try. Only in very rare cases
will doing so pose more danger to a woman’s health than
bringing the child out in pieces. This is especially the case
when the danger is to mental health. Generally, that dan-
ger comes not from the trauma of delivery but from the
responsibility of parenthood. It continues at least through
the child’s late adolescence, and it affects the father as well
as the mother.

Judge Danny Boggs, dissenting in Voinovich, likened
legislators trying to comply with Casey to the comic char-
acter Charlie Brown, trying in vain to kick a football held
by his friend Lucy:

Charlie Brown keeps trying, but Lucy never fails to pull
the football away at the last moment. Here, our court’s
judgment is that Ohio’s legislators, like poor Charlie
Brown, have fallen flat on their backs. I doubt that the
lawyers and litigants will ever stop this game. Perhaps the
Supreme Court will do so.
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Judging by Casey, this hope in the Supreme Court is
painfully misplaced. Note first that the two “prolife” opin-
ions (by Chief Justice WILLIAM H. REHNQUIST and Justice
ANTONIN SCALIA—each joining in the other’s opinion, with
Justices BYRON R. WHITE and CLARENCE THOMAS joining in
both) do not reflect the moral claim of the life at stake.
The Chief Justice says that a woman’s interest in having
an abortion is a liberty interest supported by the FOUR-
TEENTH AMENDMENT, but is not strong enough to outweigh
the state’s interest in protecting the unborn. Nothing is
said of the interest of the unborn in being protected. Scalia
says that if reasonable people can disagree on an issue the
courts should butt out unless there is a text inviting them
in. He is probably right that the ultimate solution to such
a question as this must be political, but his opinion is dis-
appointing in its lack of moral focus.

The one morally serious opinion is Blackmun’s, and it
is dead wrong. He rightly accuses the Chief Justice of con-
struing “personal-liberty cases as establishing only a laun-
dry list of particular rights rather than a principled
account.” But he totally ignores the humanity of the un-
born and regards all limitations on abortion as reducing
women to production agents for the state.

Justice JOHN PAUL STEVENS goes along with much of the
joint opinion, but objects to allowing the state “to inject
into a woman’s most personal deliberations its own view
of what is best.” (Contrast JOHN STUART MILL, On Liberty
(1859): “Considerations to aid his judgment ... may be
offered to him, even obtruded on him, by others, but he
himself is the final judge.”)

The joint opinion is mainly notable for its innovative
treatment of STARE DECISIS. It creates a special category of
cases, those in which the Court “calls the contending sides
of a national controversy to end their national division by
accepting a common mandate rooted in the Constitution.”
It says that only a substantial change in surrounding cir-
cumstances would warrant overruling such a case. It ap-
peals to two examples from the twentieth century (by
limiting itself to this particular century, it conveniently
avoids the overruling of DRED SCOTT v. SANDFORD (1857) at
Appomattox): (1) the overruling of PLESSY V. FERGUSON
(1896) allowing race SEGREGATION by BROWN V. BOARD OF
EDUCATION (1954), and (2) the overruling of ADKINS v. CHIL-
DREN’S HOSPITAL (1923) forbidding wage regulation by
WEST COAST HOTEL V. PARRISH (1937). In both cases, the joint
opinion gets the history wrong. These cases were not over-
ruled because of changed circumstances. They were over-
ruled because they were morally bankrupt when they
came down, and were finally recognized to be so. That
segregation was a badge of inferiority for Blacks was
known at the time of Plessy by the first Justice JOHN MAR-
SHALL HARLAN in dissent, by every Black person in the
United States, and by every segregationist in the South.
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The idea that it was first discovered in connection with
Brown was characterized as a “dangerous myth” by Ed-
mond Cahn, writing in 1955. The myth proved here how
dangerous it was. Adkins and Parrish both dealt with
whether the support of the working poor was a task of their
employers or a task of the state. The economic conditions
of the time had no effect whatever on the question. The
four Justices from the Adkins majority who were still on
the Court dissented in Parrish for the same reasons they
voted with the majority in Adkins. Chief Justice CHARLES
EVANS HUGHES, for the majority in Parrish, uttered the
same condemnation of “sweating” employers that Chief
Justice WiLLIAM HOWARD TAFT, dissenting, had uttered in
Adkins. The moral status of these cases had not changed
between decision and overruling; what had changed was
the membership of the Court. Those who see Roe as an-
other example of moral bankruptcy can only wait for a
comparable change.
ROBERT E. RODES, JR.
(2000)

ABRAMS v. UNITED STATES
250 U.S. 616 (1919)

In SCHENCK V. UNITED STATES (1919) Justice OLIVER WEN-
DELL HOLMES introduced the CLEAR AND PRESENT DANGER
test in upholding the conviction under the ESPIONAGE ACT
of a defendant who had mailed circulars opposing military
CONSCRIPTION. Only nine months later, in very similar cir-
cumstances, the Supreme Court upheld an Espionage Act
conviction and Holmes and Louis D. BRANDEIS offered the
danger test in dissent. Abrams is famous for Holmes’s dis-
sent which became a classic libertarian pronouncement.
Abrams and three others distributed revolutionary cir-
culars that included calls for a general strike, special ap-
peals to workers in ammunitions factories, and language
suggesting armed disturbances as the best means of pro-
tecting the Russian revolution against American interven-
tion. These circulars had appeared while the United States
was still engaged against the Germans in WORLD WAR I
Their immediate occasion was the dispatch of an Ameri-
can expeditionary force to Russia at the time of the Rus-
sian revolution. The majority reasoned that, whatever
their particular occasion, the circulars” purpose was that
of hampering the general war effort. Having concluded
that “the language of these circulars was obviously in-
tended to provoke and to encourage resistance to the
United States in the war” and that they urged munitions
workers to strike for the purpose of curtailing the produc-
tion of war materials, the opinion upheld the convictions
without actually addressing any constitutional question.
The majority obviously believed that the Espionage Act
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might constitutionally be applied to speech intended to
obstruct the war effort.

Justice Holmes mixed a number of elements in his dis-
sent, and the mixture has bedeviled subsequent commen-
tary. Although it is not clear whether Holmes was focusing
on the specific language of the Espionage Act or arguing
a more general constitutional standard, his central argu-
ment was that speech may not be punished unless it con-
stitutes an attempt at some unlawful act; an essential
element in such an attempt must be a specific intent on
the part of the speaker to bring about the unlawful act.
He did not read the circulars in evidence or the actions of
their publishers as showing the specific intent to interfere
with the war effort against Germany that would be re-
quired to constitute a violation of the Espionage Act.

His Abrams opinion shows the extent to which
Holmes’s invention of the danger rule was a derivation of
his thinking about the role of specific intent and surround-
ing circumstances in the law of attempts. For in the midst
of his discussion of specific intent he wrote, “I do not
doubt ... that by the same reasoning that would justify
punishing persuasion to murder, the United States con-
stitutionally may punish speech that produces or is in-
tended to produce a clear and imminent danger that it will
bring about forthwith certain substantive evils that the
United States constitutionally may seek to prevent. . . . It
is only the present danger of immediate evil or an intent
to bring it about that warrants Congress in setting a limit
to the expression of opinion. . ..”

Over time, however, what has survived from Holmes’s
opinion is not so much the specific intent argument as the
more general impression that the “poor and puny anonym-
ities” of the circulars could not possibly have constituted
a clear and present danger to the war effort. At least in
contexts such as that presented in Abrams, the clear and
present danger test seems to be a good means of unmask-
ing and constitutionally invalidating prosecutions because
of the ideas we hate, when the precautions are undertaken
not because the ideas constitute any real danger to our
security but simply because we hate them. Although the
specific intent aspect of the Abrams opinion has subse-
quently been invoked in a number of cases, particularly
those involving membership in the Communist party, the
Abrams dissent has typically been cited along with
Schenck as the basic authority for the more general ver-
sion of the clear and present danger standard that became
the dominant FREEDOM OF SPEECH doctrine during the
1940s and has since led a checkered career.

Justice Holmes also argued in Abrams that the common
law of sEDITIOUS LIBEL has not survived in the United
States; the Supreme Court finally adopted that position in
NEW YORK TIMES V. SULLIVAN (1964).

The concluding paragraph of the Abrams dissent has
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often been invoked by those who wish to make of Holmes
a patron saint of the libertarian movement:

Persecution for the expression of opinions seems to me
perfectly logical . . . but when men have realized that time
has upset many fighting faiths, they may come to believe
even more the very foundations of their own conduct that
the ultimate good desired is better reached by free trade
in ideas—that the best test of truth is the power of the
thought to get itself accepted in the competition of the
market, and that truth is the only ground upon which their
wishes safely can be carried out. That at any rate is the
theory of our Constitution. It is an experiment, as all life
is an experiment. Every year if not every day we have to
wager our salvation upon some prophecy based upon im-
perfect knowledge. While that experiment is part of our
system I think that we should be eternally vigilant against
attempts to check the expression of opinions that we
loathe and believe to be fraught with death, unless they
so imminently threaten immediate interference with the
lawful and pressing purposes of the law that an immediate
check is required to save the country. . .. Only the emer-
gency that makes it immediately dangerous to leave the
correction of evil counsels to time warrants making any
exception to the sweeping command, “Congress shall
make no law . . . abridging the freedom of speech.”

Sensitized by the destructive powers of such “fighting
faiths” as Fascism and communism, subsequent commen-
tators have criticized the muscular, relativistic pragmatism
of this pronouncement as at best an inadequate philo-
sophic basis for the libertarian position and at worst an
invitation to totalitarianism. The ultimate problem is, of
course, what is to be done if a political faith that proposes
the termination of freedom of speech momentarily wins
the competition in the marketplace of ideas and then shuts
down the market. Alternatively it has been argued that
Holmes’s clear and present danger approach in Abrams
was basically conditioned by his perception of the ineffec-
tualness of leftist revolutionary rhetoric in the American
context of his day. In this view, he was saying no more than
that deviant ideas must be tolerated until there is a sub-
stantial risk that a large number of Americans will listen
to them. The clear and present danger test is often criti-
cized for withdrawing protection of political speech at just
the point when the speech threatens to become effective.
Other commentators have argued that no matter how per-
suasive Holmes’s comments may be in context, the clear
and present danger approach ought not to be uncritically
accepted as the single freedom of speech test, uniformly
applied to speech situations quite different from those in
Abrams. Perhaps the most telling criticism of the Holmes
approach is that it vests enormous discretion in the judge,
for ultimately it depends on the judge’s prediction of what
will happen rather than on findings of what has happened.
Subsequent decisions such as that in FEINER V. NEW YORK
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(1951) showed that judges less brave than Holmes or less

contemptuously tolerant of dissident ideas, might be
quicker to imagine danger.

MARTIN SHAPIRO

(1986)
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ABSOLUTISM
(Freedom of Speech and Press)

In the 1950s and 1960s, some Justices of the Supreme
Court and some commentators on the Court’s work de-
bated an abstract issue of constitutional theory pressed on
it by Justice HUGO L. BLACK: Is the FIRST AMENDMENT an
“absolute,” totally forbidding government restrictions on
speech and the press that fall within the Amendment’s
scope, or is the FREEDOM OF SPEECH properly subject to
BALANCING TESTS that weigh restrictions on speech against
governmental interests asserted to justify them? With
Black’s retirement in 1971, the whole airy question simply
collapsed.

The argument that the First Amendment “absolutely”
guaranteed speech and press freedoms was first raised in
the debate over the Sedition Act (1798) but did not be-
come the focus of debate in Supreme Court opinions for
another century and a half. The occasion was presented
when the Court confronted a series of cases involving
governmental restrictions on SUBVERSIVE ACTIVITIES. For
ALEXANDER MEIKLEJOHN, First Amendment absolutism was
built into the structure of a self-governing democracy. For
Justice Black, it was grounded in the constitutional text.

Black argued that “the Constitution guarantees abso-
lute freedom of speech”—he used the modern locution,
including the press when he said “speech”—and, char-
acteristically, he drew support from the First Amend-
ment’s words: “Congress shall make no law . . . abridging
the freedom of speech, or of the press.” He viewed all
0BSCENITY and libel laws as unconstitutional; he argued,
often supported by Justice WILLIAM 0. DOUGLAS, that gov-
ernment could not constitutionally punish discussions of
public affairs, even if they incited to illegal action. But
Black never claimed that the First Amendment protected
all communications, irrespective of context. He distin-
guished between speech, which was absolutely protected,
and conduct, which was subject to reasonable regulation.
So it was that the First Amendment absolutist, toward the
end of his life, often voted to send marchers and other
demonstrators to jail for expressing themselves in places
where he said they had no right to be.
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First Amendment absolutism fails more fundamentally,
on its own terms. A witness who lies under oath surely has
no constitutional immunity from prosecution, and yet her
perjury is pure speech. Most observers, conceding the
force of similar examples, have concluded that even
Justice Black, a sophisticated analyst, must have viewed
his absolutism as a debating point, not a rigid rule for de-
cision. In the Cold War atmosphere of the 1950s, a de-
bating point was sorely needed; there was truth to Black’s
charge that the Cowrt was “balancing away the First
Amendment.” As Judge LEARNED HAND had argued many
years previously, in times of stress judges need “a quali-
tative formula, hard, conventional, difficult to evade,” if
they are to protect unpopular political expression against
hostile majorities. A “definitional” technique has its lib-
ertarian advantages. Yet it is also possible to “define away”
the First Amendment, as the Court has demonstrated in
its dealings with obscenity, FIGHTING WORDS, and some
forms of libel and COMMERCIAL SPEECH.

Even when the Court is defining a category of speech
out of the First Amendment’s scope, it states its reasons.
Thus, just as “balancers” must define what it is that they
are balancing, “definers” must weigh interests in order to
define the boundaries of protected speech. Since Justice
Black’s departure from the Court, First Amendment in-
quiry has blended definitional and interest-balancing
techniques, focusing—as virtually all constitutional in-
quiry must ultimately focus—on the justifications asserted
for governmental restrictions. Justice Black’s enduring
legacy to this process is not the theory of First Amend-
ment absolutes, but his lively concern for the values of an
open society.

KENNETH L. KARST
(1986)
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ABSTENTION DOCTRINE

All the abstention doctrines refer to circumstances in
which federal courts, having JURISDICTION over a case un-
der a congressional enactment, nonetheless may defer to
state tribunals as decision makers. Federal courts may not
abstain simply because they believe that particular cases,
on their facts, would more appropriately be heard in state
courts; they have a general obligation to exercise jurisdic-
tion in cases Congress has placed before them. Abstention
is justified only in exceptional circumstances, and then
only when it falls within a particular abstention doctrine.

There are several abstention doctrines; they differ in
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their consequences and in their requirements. Colorado
River Water Conservation District v. United States (1976)
suggests a general doctrine that federal courts have power
to defer in favor of ongoing state proceedings raising the
same or closely related issues. This type of deference to
ongoing proceedings often is not identified as abstention
at all, and courts have not spelled out its requirements
other than general discretion.

When a federal court does defer under this doctrine, it
stays federal proceedings pending completion of the state
proceedings. If the state does not proceed expeditiously,
or if issues remain for decision, the federal court can reen-
ter the case. When it does not abstain and both state and
federal forums exercise their CONCURRENT JURISDICTION
over a dispute, the JUDGMENT that controls is the first to
become final. Federal courts deferring in favor of ongoing
state proceedings avoid this wasteful race to judgment, but
the price paid is that the federal plaintiff may lose the
federal forum she has chosen and to which federal law
entitles her.

In reconciling the competing interests, federal courts
are much more likely to defer to prior state proceedings,
in which the state plaintiff has won the race to the court-
house, than they are when the federal suit was first filed.

Deference, even to previously commenced state pro-
ceedings involving the same parties as the federal suit, is
by no means automatic; it is discretionary—justified by
the court’s INHERENT POWER to control its docket in the
interests of efficiency and fairness—and the Supreme
Court has said that it is to be invoked sparingly. In Colo-
rado River Water Conservation District v. United States
the Court stated that the inherent problems in duplicative
proceedings are not sufficient to justify deference to the
state courts because of “the virtually unflagging obligation
of the federal courts to exercise the jurisdiction given
them.”

This doctrine permitting deference serves as a back-
drop to other doctrines that the Supreme Court more con-
sistently calls “abstention.” The most important of these
today is the doctrine of YOUNGER v. HARRIS (1971). The doc-
trine started as a principle against enjoining state criminal
prosecutions, but it has grown enormously. It has been
expanded to bar not only suits for federal injunction but
also suits for federal declaratory judgment concerning the
constitutionality of an enactment involved in a pending
prosecution; and today some believe it goes so far as to
bar a federal damage action against state officials that
might decide issues that would interfere with a state pros-
ecution. Moreover, the doctrine has grown to protect state
civil proceedings as well as criminal ones. Most remark-
ably, as the Court held in Hicks v. Miranda (1975), the
doctrine now allows abstention even if the federal action
is first filed, so long as the state commences prosecution

“before any proceedings of substance on the merits” have
occurred in federal court. That rule effectively deters fed-
eral suit; a federal plaintiff who wins the race to the court-
house may simply provoke his own criminal prosecution.
These developments together have turned Younger into a
doctrine that permits federal courts to dismiss federal con-
stitutional challenges to state criminal prosecution (or
quasi-criminal) enactments whenever a state criminal
prosecution (or other enforcement proceeding) provides
a forum for the federal constitutional issue. The state fo-
rum in theory must be an adequate one, but courts apply-
ing the doctrine often overlook this aspect of the inquiry.

Courts abstaining under the Younger doctrine generally
dismiss the federal suit rather than retaining jurisdiction.
Federal plaintiffs who are left to defend state proceedings
generally cannot return to federal court for adjudication
of the federal or any other issues, and the state court’s
decision on the constitutional issue and others may control
future litigation through collateral estoppel. Litigants do,
of course, retain the possibility of Supreme Court review
of the federal issues they raise in state court, but the
chances that the Supreme Court will hear such cases are
slim.

The Younger doctrine therefore often deprives the fed-
eral plaintiff of any federal forum—prior, concurrent, or
subsequent to the state proceeding against him—for his
CIVIL RIGHTS action against state officials. This contradicts
the apparent purpose of SECTION 1983, TITLE 42, UNITED
STATES CODE and its jurisdictional counterpart (section
1343, Title 28) that such a forum be available. Some of
those convicted in state criminal prosecutions may later
raise federal issues in federal HABEAS CORPUS proceedings,
but AccEss to habeas corpus is itself increasingly limited.
(See STONE V. POWELL; WAINRIGHT V. SYKES.)

The Younger doctrine does have exceptions. If the fed-
eral court finds state courts inadequate on the facts of the
particular case (because of what the Court in Younger
termed “bad faith, harassment, or any other unusual cir-
cumstance that would call for equitable relief”), it will ex-
ercise its jurisdiction. But this approach turns around the
usual rule that it takes exceptional circumstances to de-
cline jurisdiction, not to justify its exercise. To avoid this
conflict with the usual rules allowing Congress, not the
courts, to determine the appropriate cases for federal ju-
risdiction, Younger abstention should be cut back, at least
by limiting it to cases in which state proceedings began
before the federal one. Such an approach would assimilate
Younger abstention to the general doctrine of deference
to ongoing state proceedings, discussed above.

In the meantime the expanded version of the Younger
doctrine has largely displaced what had been the key form
of abstention, formulated in RAILROAD COMMISSION OF
TEXAS V. PULLMAN COMPANY (1941). Pullman abstention ap-
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plies to cases involving federal constitutional challenges to
state law. It allows (but does not require) federal judges
to refrain from deciding highly uncertain questions of
state law when resolution of the questions may avoid or
affect the federal constitutional issue.

Pullman today is the only abstention doctrine in which
deference to state courts is limited to state law issues.
When the federal court abstains under the Pullman doc-
trine, it holds the case while the parties seek declaratory
relief on the state law issues in state court. Unless the
parties voluntarily submit federal along with state issues
to the state court, they have a right to return to federal
court after the state adjudication is completed, for deci-
sion of the federal issues and for federal factfinding. In
this respect Pullman abstention is a narrower intrusion on
federal court jurisdiction than the Younger doctrine is, al-
though the cost of shuttling back and forth from state to
federal court dissuades many federal plaintiffs from re-
taining their federal forum. Pullman also differs from
Younger because the federal plaintiff generally initiates
the proceedings in state court, and they are declaratory
judgment proceedings rather than criminal prosecutions
or civil enforcement proceedings.

As Younger has expanded to include some civil enforce-
ment proceedings and to allow abstention in favor of later-
filed state proceedings, it has reduced the area for Pullman
abstention. Both doctrines typically apply to constitutional
litigation against state officials. In many cases where Pull-
man abstention could be at issue, Younger is operative
because a state enforcement proceeding against the fed-
eral plaintiff is a possibility as long as the federal plaintiff
has violated the law she challenges. If, however, the fed-
eral plaintiff has not violated the enactment she chal-
lenges, Younger abstention cannot apply, for the state is
unable to bring a prosecution or civil enforcement pro-
ceeding against her and thereby displace the federal fo-
rum. Pullman, therefore, is the applicable doctrine for
pre-violation suits and for challenges to state enactments
that do not involve state enforcement proceedings. Many
of those cases, however, will be dismissed before absten-
tion is considered; where the plaintiff has not violated the
enactment she complains of, she may have trouble show-
ing that her controversy is justiciable. (See RIPENESS.)

While Pullman abstention has therefore become less
and less important, a new area has recently been created
for a Pullman-like abstention. PENNHURST STATE SCHOOL V.
HALDERMAN (1984), restricting federal courts” pendent ju-
risdiction, requires federal litigants in suits against state
governments to use state courts to pursue any related state
causes of action they do not wish to forfeit. Pennhurst thus
creates the equivalent of a mandatory Pullman abstention
category—where state courts must be given certain state
law questions to adjudicate even while a federal court ex-
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ercises jurisdiction over the rest of the case. This new
category is not, however, dependent upon uncertainty in
state law.

Another abstention doctrine, administrative abstention,
was first articulated in Burford v. Sun Oil Company
(1943). The Burford doctrine allows a federal court with
jurisdiction of a case to dismiss in favor of state court ad-
judication, ongoing or not. Like Younger abstention, Bur-
ford abstention displaces federal jurisdiction; if abstention
is ordered, state courts adjudicate all issues, subject only
to Supreme Court review. The Court has never clearly
explained which cases are eligible for administrative ab-
stention. The doctrine is typically employed when a state
administrative process has dealt with a controversy in the
first instance and the litigant then asks a federal district
court to exercise either its federal question or diversity
jurisdiction to review that administrative interpretation.
The federal court’s ability to abstain under this doctrine
may be limited to situations in which state statutes con-
centrate JUDICIAL REVIEW of the administrative process in
a particular state court so that it becomes “an integral part
of the regulatory process,” as the Court said in Alabama
Public Service Commission v. Southern Railway (1951), or
to situations involving complex factual issues. There is no
requirement that legal issues, state or federal, be unclear
for this abstention to be ordered, or that the case contain
any federal issues.

Burford abstention does not apply when state admin-
istrative remedies have been skipped altogether and the
litigant has sued first in federal court. The only issue then
is whether state administrative remedies must be ex-
hausted. There is no overlap between Burford and the
Younger or Pullman abstention doctrines, because ex-
haustion of administrative remedies has not been required
in suits under section 1983, which today includes all con-
stitutional litigation. The Court recently affirmed this ex-
ception to the exhaustion requirement in Patsy v. Board
of Regents (1982). If the Court were to modify the section
1983 exception to the exhaustion requirement, retreat
from the Burford doctrine would seem to follow. Other-
wise, Burford would mandate state judicial review after
deference to state administrative proceedings, so federal
jurisdiction would be altogether unavailable in section
1983 cases whenever an administrative agency was avail-
able.

A final minor category of abstention, which seems to
have been limited to EMINENT DOMAIN cases involving un-
clear state issues, is reflected in Louisiana Light & Power
Company v. Thibodaux (1959). In contexts other than em-
inent domain, abstention is not proper simply to clarify
difficult state law issues. (In states that provide for certi-
fication, however, a federal court without more can certify
difficult state issues to the state supreme court.)
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All these theories of abstention are judge-made rules,
without any statutory authority; they avoid jurisdiction in
cases where Congress has given it. By contrast, Congress
itself has provided for deference to state processes in nar-
row categories of cases, most notably cases involving IN-
JUNCTIONS against state rate orders and tax collections. And
in the Anti-Injunction Act, Congress has generally prohib-
ited federal injunctions against state proceedings. This
prohibition is limited by explicit statutory exceptions,
however, and by some judge-made exceptions, and since
the area outside the prohibition also is limited, by the
judge-made abstention doctrines, the statute apparently
has little effect.

MARTHA A. FIELD
(1986)
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ABSTENTION DOCTRINE
(Update)

In recent years, the Supreme Court has clarified three
aspects of the abstention doctrines. First, Quackenbush v.
Allstate Insurance Co. (1996) made it clear that abstention
is not appropriate in suits for monetary damages, but
rather only as to claims for injunctive or declaratory relief.
The petitioner, Charles Quackenbush, the California In-
surance Commissioner, sued Allstate Insurance Company
in state court seeking money damages for breach of con-
tract and torts. Allstate removed the matter to federal
court based on DIVERSITY JURISDICTION.

The federal district court remanded the case to state
court on the basis of Burford v. Sun Oil Co. (1942), which
provides for federal court abstention when unified state
proceedings are needed. The Supreme Court unani-
mously reversed. The Court concluded that “the power to
dismiss under the Burford doctrine, as with other absten-
tion doctrines, derives from the discretion historically en-
joyed by courts of equity.” Thus, abstention was
inappropriate in the suit for money damages. Although the
case dealt with only one type of abstention, it contained a
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broad statement that abstention is not appropriate in suits
brought solely for money damages.

Second, in Arizonans for Official English v. Arizona
(1997), the Court stressed the importance of federal
courts” using state CERTIFICATION procedures when they
are available. Many states have laws that allow a federal
court to certify questions and send them to the state court
for resolution. In a case involving a challenge to Arizona’s
English-only law, the Court said that certification should
be used when there are “novel, unsettled questions” of
state law. The Court said that “[t]aking advantage of cer-
tification made available by a State may greatly simplify
an ultimate adjudication in federal court.”

The Court indicated that federal courts should be more
willing to abstain when certification procedures exist. The
Court emphasized that certification does not involve the
delays, expense, and procedural complexity that generally
attend the abstention decision.

Finally, in Wilton v. Seven Falls Co. (1995) the Court
ruled that in suits for DECLARATORY JUDGMENTS federal
courts have discretion whether to defer to duplicative
state proceedings. Wilton, an insurance underwriter, filed
a suit for a declaratory judgment in federal court, seeking
a ruling that it was not liable to Seven Falls Co. under
insurance policies. Seven Falls then filed a suit in state
court against Wilton and asked the federal court to dismiss
or stay the state court proceedings. The district court
granted the stay to avoid duplicative litigation and both
the court of appeals and the U.S. Supreme Court affirmed.

Although the exceptional circumstances warranting ab-
stention were not present, the Suprerne Court unani-
mously concluded that the federal court had discretion to
abstain under the federal Declaratory Judgment Act. The
Court emphasized that the act is written in discretionary
terms and that it has been understood to confer on federal
courts unique and substantial discretion in deciding
whether to declare the rights of litigants. The Court, how-
ever, offered little guidance as to the criteria that a federal
court should apply in deciding whether to defer to state
proceedings when there is a request for a federal declar-
atory judgment.

None of these decisions creates new abstention doc-
trines or dramatically changes existing ones. But each clar-
ifies an important aspect of abstention doctrines.

ErRwIN CHEMERINSKY
(2000)
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ACADEMIC FREEDOM

Although academic freedom has become a FIRST AMEND-
MENT principle of special importance, its content and theo-
retical underpinnings have barely been defined. Most
alleged violations of academic freedom can be sorted into
three catagories: claims of individual professors against
the state, claims of individual professors against the uni-
versity administration or governing board, and claims of
universities against the state. Judicial decisions have up-
held claims in all three contexts.

The Supreme Court, however, has not developed a
comprehensive theory of academic freedom comparable
to its recent elaboration of freedom of association as a
distinctive First Amendment DOCTRINE. The relationship
between “individual” and “institutional” academic free-
dom has not been clarified. Nor has the Supreme Court
decided whether academic freedom is a separate princi-
ple, with its own constitutional contours justified by the
unique roles of professors and universities in society, or
whether it highlights but is essentially coextensive with the
general First Amendment rights of all citizens. Similarly
unsettled is the applicability, if any, of academic freedom
in primary and secondary schools. While acknowledging
that teachers, unlike university professors, are expected to
inculcate societal values in their students, the Supreme
Court in BOARD OF EDUCATION V. PICO (1982) expressed con-
cern about laws that “cast a pall of orthodoxy” over school
as well as university classrooms. Student claims of aca-
demic freedom also remain unresolved.

This uncertainty about the constitutional definition of
academic freedom contrasts with the internal understand-
ing of the university community, which had elaborated its
meaning before any court addressed its legal or constitu-
tional significance. The modern American conception of
academic freedom arose during the late nineteenth and
early twentieth centuries, when the emerging research
university eclipsed the religious college as the model in-
stitution of higher education. This structural change re-
flected an equally profound transformation of educational
goals from conserving to searching for truth.

Academic freedom became associated with the search
for truth and began to define the very idea of the univer-
sity. Its content developed under the influence of Darwin-
ism and the German university. The followers of Charles
Darwin maintained that all beliefs are subject to the tests
of inquiry and that apparent errors must be tolerated, and
even expected, in the continuous search for truth. The
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German academic influence reinforced the growing sec-
ular tendencies in the United States. Many attributed the
international preeminence of German universities to their
traditions of academic freedom. As universities in the
United States strove for similar excellence, they adapted
these traditions.

This adaptation produced several major changes. The
clear German differentiation between great freedom for
faculty members within the university and little protection
for any citizen outside it did not take hold in America. The
ideal of FREEDOM OF SPEECH, including its constitutional
expression in the First Amendment, and the philosophy
of pragmatism, which encouraged the participation of all
citizens in social and political life, prompted American
professors to view academic freedom as an aspect of more
general cIvIL LIBERTIES. The traditions of powerful admin-
istrators and lay boards of governors in American univer-
sities posed threats to academic freedom that did not exist
in Germany, where universities were largely governed by
their faculties. As a result, American professors sought
freedom from university authorities as well as from exter-
nal interference. And academic freedom, which in Ger-
many encompassed freedom for both students and
professors, became limited to professors in the United
States.

The first major codification of the American conception
of academic freedom was produced in 1915 by a commit-
tee of the nascent American Association of University Pro-
fessors (AAUP). Subsequent revisions culminated in the
1940 Statement of Principles on Academic Freedom and
Tenure, jointly sponsored by the AAUP and the Associa-
tion of American Colleges, and currently endorsed by over
100 educational organizations. The 1940 Statement de-
fines three aspects of academic freedom: freedom in re-
search and publication, freedom in the classroom, and
freedom from institutional censorship or discipline when
a professor speaks or writes as a citizen. Many colleges
and universities have incorporated the 1940 Statement
into their governing documents. In cases involving the
contractual relationship between professors and univer-
sities, courts have recently begun to cite it as the comMON
1AW of the academic profession. This contractual theory
has provided substantial legal protection for academic
freedom without the support of the First Amendment,
whose applicability to private universities is limited by the
doctrine of STATE ACTION.

The emergence of academic freedom as a constitu-
tional principle did not begin until the McCarthy era of
the 1950s, when public and university officials throughout
the country challenged and investigated the loyalty of pro-
fessors. Although earlier decisions had imposed some lim-
itations on governmental intrusions into universities and
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schools, no Supreme Court opinion explicitly referred to
academic freedom until Justice WILLIAM 0. DOUGLAS, dis-
senting in ADLER V. BOARD OF EDUCATION (1952), claimed
that it is contained within the First Amendment.

The Supreme Court endorsed this identification of ac-
ademic freedom with the First Amendment in SWEEZy V.
NEW HAMPSHIRE (1957), which reversed the contempt con-
viction of a Marxist scholar who had refused to answer
questions from the state attorney general regarding his
political opinions and the contents of his university lec-
ture. A plurality of the Justices concluded that the state
had invaded the lecturer’s “liberties in the areas of aca-
demic freedom and political expression.” Both the plural-
ity and concurring opinions in Sweezy emphasized the
importance to a free society of the search for knowledge
within free universities and warned against governmental
interference in university life. Justice FELIX FRANKFURTER’S
concurrence included a particularly influential reference
to academic freedom that has often been cited in subse-
quent decisions. Quoting from a plea by South African
scholars for open universities, Frankfurter identified “ ‘the
four essential freedoms of a university’—to determine for
itself on academic grounds who may teach, what may be
taught, how it shall be taught, and who may be admitted
to study.”

The opinions in Sweezy indicated that academic free-
dom and political expression are distinct yet related lib-
erties, and that society benefits from the academic
freedom of professors as individuals and of universities as
institutions. Yet neither in Sweezy nor in subsequent de-
cisions did the Supreme Court untangle and clarify these
complex relationships. Throughout the 1950s, it alluded
only intermittently to academic freedom in cases involving
investigations of university professors, and reference to
this term did not necessarily lead to protective results.
Even the votes and reasoning of individual Justices fluc-
tuated unpredictably. During this period, many within the
academic community resisted the advocacy of academic
freedom as a constitutional principle, fearing that a judi-
cial definition might both weaken and preempt the one
contained in the 1940 Statement and widely accepted
throughout American universities.

Supreme Court opinions since the 1950s have empha-
sized that academic freedom is a “transcendent value” and
“a special concern of the First Amendment,” as the ma-
jority observed in KEYISHIAN V. BOARD OF REGENTS (1967).
Justice LEWIS F. POWELL’s opinion in REGENTS OF THE UNI-
VERSITY OF CALIFORNIA V. BAKKE (1978) reiterated the uni-
versity’s academic freedom to select its student body, but
the Court has held in Minnesota State Board for Com-
munity Colleges v. Knight (1984) that academic freedom
does not include the right of individual faculty members
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to participate in institutional governance. By eliminating
the RIGHT-PRIVILEGE DISTINCTION, which had allowed dis-
missal of PUBLIC EMPLOYEES for speech otherwise protected
by the First Amendment, the Supreme Court during the
1960s and 1970s dramatically expanded the rights of all
public employees, including university professors, to
speak in ways that criticize or offend their employers. Yet
none of these decisions has refined the relationships be-
tween “individual” and “institutional” academic freedom
or between “academic freedom” and “political expres-
sion,” issues posed but not resolved in Sweezy. The Su-
preme Court’s continuing reluctance even to recognize
issues of academic freedom in cases decided on other
grounds underlines the primitive constitutional definition
of this term.

Cases since the early 1970s have raised novel issues of
academic freedom. University administrators and govern-
ing boards have asserted the academic freedom of the uni-
versity as an institution to resist JUDICIAL REVIEW of their
internal policies and practices, which have been chal-
lenged by government agencies seeking to enforce cIviL
RIGHTS laws and other statutes of general applicability, by
citizens claiming rights to freedom of expression on uni-
versity property, and by professors maintaining that the
university violated their own academic freedom or their
statutory protection against employment discrimination.
Faculty members have even begun to make contradictory
claims of academic freedom against each other. Professors
have relied on academic freedom to seek a constitutionally
based privilege against compelled disclosure of their de-
liberations and votes on faculty committees to junior col-
leagues who want this information to determine whether
they were denied reappointment or tenure for impermis-
sible reasons, including reasons that might violate their
academic freedom. These difficult issues may force the
courts to address more directly the meaning and scope of
academic freedom and to resolve many of the lingering
ambiguities of previous decisions.

DAvID M. RABBAN
(1986)

(SEE ALSO: Creationism; Tennessee v. Scopes.)
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ACCESS TO THE COURTS

Writing for the Supreme Court in BOUNDS v. sMITH (1977),
Justice THURGOOD MARSHALL spoke confidently of “the fun-
damental constitutional right of access to the courts.” In
one sense, such a right has been a traditional and noncon-
troversial part of our constitutional law; barring unusual
circumstances, anyone can bring a lawsuit, or be heard in
his or her own defense. Justice Marshall, however, was
referring to another kind of access. “Meaningful” access
to the courts, Bounds held, gave state prisoners a right to
legal assistance; the state must provide them either with
law libraries or with law-trained persons to help them pre-
pare petitions for HABEAS CORPUS or other legal papers. The
modern constitutional law of access to the courts, in other
words, is focused on the affirmative obligations of govern-
ment to provide services to people who cannot afford to
pay their costs. In this perspective, Justice Marshall’s
sweeping characterization goes far beyond the results of
the decided cases.

The development began in the WARREN COURT era, with
GRIFFIN V. ILLINOIS (1957) (state must provide free tran-
scripts to convicted indigents when transcripts are re-
quired for effective APPEAL of their convictions) and
DOUGLAS V. CALIFORNIA (1963) (state must provide appel-
late counsel for convicted indigents). GIDEON V. WAIN-
WRIGHT (1963) interpreted the RIGHT TO COUNSEL to
require state-appointed trial counsel in FELONY cases. The
Griffin plurality had rested on both DUE PROCESs and
EQUAL PROTECTION grounds, but by the time of Douglas
equal protection had become the Court’s preferred doc-
trine: the state, by refusing to pay for appellate counsel
for some indigent defendants, had drawn “an unconsti-
tutional line . . . between rich and poor.” By the close of
the Warren years, the Court seemed well on the way to a
broad equal protection principle demanding strict judicial
scrutiny of WEALTH DISCRIMINATIONS in the criminal justice
system, including simple cases of inability to pay the costs
of services needed for effective defense.

The Court remained sharply divided, however; the dis-
senters in Griffin and Douglas argued in forceful language
that nothing in the Constitution required the states to take
affirmative steps to relieve people from the effects of pov-
erty. They saw no principled stopping-place for the ma-
jority’s equality principle, and they objected to judicial
intrusion into state budgetary processes. Even so, the
same Justices found no difficulty in joining the 8—1 deci-
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sion in BODDIE V. CONNECTICUT (1971), holding that a state
could not constitutionally bar an indigent plaintiff from its
divorce court for failure to pay a $60 filing fee. The Boddie
majority, however, rested on a due process ground. The
marriage relationship was “basic,” and the state had mo-
nopolized the means for its dissolution; thus fundamental
procedural fairness demanded access to the divorce court
irrespective of ability to pay the fee.

From Boddie forward, the Court has dealt with consti-
tutional claims of access to justice by emphasizing due
process considerations of minimal fairness, and deem-
phasizing the equal protection notion that animated the
Warren Court’s decisions. At the same time, the Court has
virtually ended the expansion of access rights. Thus rRoss
V. MOFFIT (1974) pounced on language in Douglas about
the “first appeal as of right,” and refused to require state-
appointed counsel to pursue discretionary appeals or Su-
preme Court review. And in United States v. Kras (1971)
and Ortwein v. Schwab (1971) the Court, emphasizing the
“monopoly” aspects of Boddie, upheld the application of
filing fees to deny indigents access to a bankruptcy court
and to judicial review of the denial of WELFARE BENEFITS.
A similarly artificial line was drawn in the BURGER COURT’s
decisions on the right to counsel. The Gideon principle
was extended, in ARGERSINGER V. HAMLIN (1972), to all pros-
ecutions resulting in imprisonment. Yet in LASSITER V. DE-
PARTMENT OF SOCIAL SERVICES (1981) a 5—4 Court refused
to hold that due process required a state to provide coun-
sel for an indigent mother in a proceeding to terminate
her parental rights, absent a showing of complexity or
other special circumstances. Behind all these flimsy dis-
tinctions surely lay the same considerations urged from
the beginning by the Griffin and Douglas dissenters: keep
the “floodgates” closed; keep judges’ hands off the allo-
cation of public funds.

An access principle of minimal fairness is better than
nothing. Yet in a great many contexts the essence of the
access claim is an interest in equality itself. To have one’s
effective say is to be treated as a respected, participating
member of the society. An effective hearing in court is
more than a chance to influence a judge’s decision; it is a
vivid symbol of equal citizenship.

KENNETH L. KARST
(1986)
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ACCOMMODATION OF RELIGION

In the seminal case of EVERSON V. BOARD OF EDUCATION
(1947), the Supreme Court asserted that the FIRST AMEND-
MENT contains a principle of SEPARATION OF CHURCH AND
STATE that in turn entails a prohibition on GOVERNMENTAL
AID TO RELIGIOUS INSTITUTIONS. But the Justices have also
cautioned that an excessive emphasis on separation might
amount to public hostility, or “callous indifference,” to-
ward religion. This concern soon led the Court to qualify
the “separation” theme by explaining that the First
Amendment contemplates governmental “accommoda-
tion” of religion. In ZORACH V. CLAUSON (1952), for example,
Justice WILLIAM 0. DOUGLAS wrote for the Court that
government “follows the best of our tradition” when it
“respects the religious nature of our people and accom-
modates the public service to their spiritual needs.” The
early cases thus established the two poles that have shaped
modern debate about RELIGIOUS LIBERTY, and around
which opposing legions of “separationists” and “accom-
modationists” have aligned themselves.

A central difficulty has been to explain how mere ac-
commodation differs from the “advancement” or “en-
dorsement” of religion that the Court has declared
impermissible. Thus far, neither judges nor legal scholars
have managed a satisfactory account of this distinction.
The Court has said that a law is a permissible accommo-
dation if it merely lifts a government-created burden on
religion without affirmatively assisting religion. But in an
era of pervasive governmental regulation and subsidiza-
tion, both direct and indirect, this line is difficult to dis-
cern. So, for example, the Court struck down a state
provision exempting religious publications from sales
tax—surely a government-imposed burden—on the
ground that the exemption impermissibly advanced reli-
gion.

As an alternative, Justice SANDRA DAY O’CONNOR has sug-
gested that the appropriate distinction is between those
accommodations that “endorse” religion and those that do
not. But of course some citizens will likely perceive almost
any official accommodation of religion as an endorsement.
Consequently, the application of O’Connor’s test turns on
highly artificial discussions of whether a hypothetical “rea-
sonable” and properly, but not excessively, informed ob-
server would perceive an endorsement.

Recently, some scholars have suggested that distinc-
tions should be drawn in accordance with a policy of “sub-
stantive neutrality”—a position based on the premise that
the constitutional objective is to prevent government from
influencing people, pro or con, in matters of religion. In
some contexts, this position would mean that religion
should be treated in the same way that nonreligion is. So
if government pays for students to attend secular public
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schools, for example, the same subsidy should be given to
individuals who desire to attend religious schools. But
where a government policy (a military conscription law,
for example) would impose a special burden on some cit-
izens’ exercise of religion, substantive neutrality would re-
quire government to accommodate religious objectors by
granting them a free-exercise exemption from the law un-
less there is a COMPELLING STATE INTEREST in requiring
them to comply.

During the 1990s, the Court has moved in the direction
of this substantive neutrality position in some respects.
For example, the Court has held that a deaf student in a
religious school is entitled to a state-supplied sign lan-
guage interpreter that would be supplied under federal
law for a deaf student in a public school. And the Court
ruled that a Christian student newspaper at a state uni-
versity could not be excluded from funding that nonreli-
gious publications received. In other respects, however,
the Court has moved away from the substantive neutrality
position. Thus, in EMPLOYMENT DIVISION, DEPARTMENT OF
HUMAN RESOURCES OF OREGON V. SMITH (1990), the Court
repudiated the view that in some contexts religious objec-
tors are constitutionally entitled to free-exercise exemp-
tions from generally applicable laws.

Moreover, critics of the position argue that the label
“substantive neutrality” is misleading. In a religiously di-
verse society, almost any controversial governmental ac-
tion will correspond to some religious viewpoints and will
conflict with other religious viewpoints. Hence, particular
policies and outcomes can be made to seem neutral only
by marginalizing or misrepresenting incompatible reli-
gious views.

The underlying problem, it seems, is that modern
religion-clause jurisprudence has not developed any clear
idea about why the baseline position that accommodation
serves to qualify—the position, that is, of separation or no
aid—is constitutionally required in the first place. Like
the Everson Court, modern separationists typically take it
for granted, on highly dubious historical grounds, that the
First Amendment imposes a no aid principle. Conse-
quently, they make little effort to articulate the rationale
for that principle. Without a clear understanding of why
government aid to religion is normally impermissible,
however, it is difficult to consider why and when limited
forms of government help should be treated as an excep-
tion to the general rule.

STEVEN D. SMITH
(2000)

ACT OF STATE DOCTRINE

Recognized by English courts as early as 1674, the act of
state DOCTRINE prohibits United States courts from ex-
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amining the validity of foreign acts of state. Chief Justice
JOHN MARSHALL mentioned a doctrine of noninvolvement
in 1808, but the Supreme Court did not accord it formal
recognition until Underhill v. Hernandez (1897). Initially,
the doctrine strongly resembled the doctrine of SOVER-
EIGN IMMUNITY which protects the person or acts of a sov-
ereign. In fact, the act of state doctrine may have been
invented to deal with technical deficiencies in sovereign
immunity.

The act of state doctrine received renewed attention
in Banco Nacional de Cuba v. Sabbatino (1964) where an
8—1 Supreme Court held that it applied even when the
foreign state’s sovereign act violated international law.
Justice JOHN MARSHALL HARLAN’s majority opinion rejected
earlier assertions that the “inherent nature of sovereign
authority” underlay the doctrine; instead it arose out of
the SEPARATION OF POWERS. Justice BYRON R. WHITE, dis-
senting, read Harlans opinion to declare “exclusive
absolute [executive] control” of foreign relations.
Acknowledging executive control, White claimed that
“this is far from saying . .. that the validity of a foreign
act of state is necessarily a POLITICAL QUESTION.” The
Court had, in fact, dismissed a specific executive branch
request, contending that it need not be bound by exec-
utive determinations; the Court repeated this position in
Zschernig v. Miller (1968) and unequivocally denied such
executive control in First National City Bank v. Banco
Nacional de Cuba (1972) (where two majority Justices
joined four dissenters to so argue).

In an effort to harmonize the act of state doctrine with
that of sovereign immunity, Justice White tried to create
a commercial act exception to the act of state doctrine in
Alfred Dunbhill of London, Inc. v. Cuba (1976), but he
failed to convince a majority on this issue. Because the
case had involved no formal governmental decree, White
would not have allowed the act of state defense. Even had
an act of state been shown, White opposed the doctrine’s
extension to “purely commercial” acts of a sovereign or its
commercial instrumentalities. He relied on the notion, ac-
cepted ever since Bank of the United States v. Planters’
Bank of Georgia (1824), that a government’s partnership
in a commercial business does not confer sovereign status
on that business.

Also in 1976, Congress passed the Foreign Sovereign
Immunities Act which authorized American courts to de-
termine foreign claims of sovereign immunity, thus ap-
proving judicial —as opposed to executive—decisions on
the validity of such claims. Although the act established a
general rule of immunity of foreign states from the juris-
diction of American courts, its “exceptions” were wide-
ranging. Immunity is denied, for example, when the
foreign state engages in commercial activity, or takes cer-
tain property rights in violation of international law, or is
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sued for damages for certain kinds of injury to person or

property.
DAvID GORDON
(1986)
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ADAIR v. UNITED STATES
208 U.S. 161 (1908)

After the Pullman strike, which paralyzed the nation’s rail-
roads, a federal commission blamed the antiunion activi-
ties of the railroads and recommended legislation which
Congress enacted in 1898. The ERDMAN ACT sought to free
INTERSTATE COMMERCE from railroad strikes by establishing
a railroad labor board with arbitration powers and by pro-
tecting the right of railroad workers to organize in unions.
This second objective was the subject of section ten of the
act, which prohibited YELLOW DOG CONTRACTS, blacklisting
union members, and discharging employees solely for be-
longing to a union. The act applied to carriers engaged in
interstate commerce. Adair, a manager of a carrier, fired
an employee solely because of his union membership; a
federal court found Adair guilty of violating section ten.
On appeal the Supreme Court, by a vote of 6-2, found
section ten unconstitutional for violating the Fifth Amend-
ment’s DUE PROCESS clause and for exceeding the powers
of Congress under the COMMERCE CLAUSE.

Justice JOHN MARSHALL HARLAN, who spoke for the
Court, usually wrote broad commerce clause opinions, but
this one was constricted. He could see “no legal or logical
connection” between an employee’s membership in a la-
bor organization and the carrying on of interstate com-
merce. The Pullman strike, the federal commission, and
Congress’s finding that such a connection existed meant
nothing to the Court. A week later the Court held, in
LOEWE V. LAWLOR (1908), that members of a labor organi-
zation who boycotted a manufacturing firm, whose prod-
ucts were intended for interstate commerce, had
restrained interstate commerce in violation of the SHER-
MAN ANTITRUST ACT. In Adair, however, the Court found no
constitutional authority for Congress to legislate on the
labor affairs of interstate railroads.

Most of Harlan’s opinion dealt with the due process
issue. He found section ten to be “an invasion of the per-
sonal liberty, as well as the right to property,” guaranteed
by the Fifth Amendment. It embraced the right of em-
ployers to contract for labor and the right of labor to con-
tract for its services without government intervention. In
his exposition of FREEDOM OF CONTRACT, which is a doctrine
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derived from SUBSTANTIVE DUE PROCESS, Harlan contended
that “it is not within the functions of government . .. to
compel any person, in the course of his business and
against his will, to accept or retain the personal services
of another. . ..” The right of the employee to quit, said
Harlan, “is the same as the right of the employer, for what-
ever reason, to dispense with the services of such em-
ployee.” The Court forgot the more realistic view it had
expressed in HOLDEN V. HARDY (1898), and held that “any
legislation” disturbing the “equality of right” arbitrarily
interferes with “the liberty of contract which no govern-
ment can legally justify in a free land.” Justice JosSEPH
MCKENNA dissented mainly on the ground that the Court
“stretched to its extreme” the liberty of contract doctrine.
The Court overruled Adair in 1949.
LEONARD W. LEVY
(1986)
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ADAMS, HENRY
(1838-1918)

Born to a family whose service to the Constitution was
matched by a reverence for it “this side of idolatry,” Henry
Brooks Adams served the Constitution as a historian of
the nation it established. His great History of the United
States during the Administrations of Jefferson and Madi-
son as well as his biographies of JOHN RANDOLPH and ALBERT
GALLATIN and his Documents Relating to New England
Federalism remain standard sources for the events and
characters of the early republican years during which the
Constitution was being worked out in practice. Among the
highlights of these works are Adams’s ironic account of
THOMAS JEFFERSON’s exercise of his constitutional powers
in the face of his particularist scruples, the Republican
hostility to the federal judiciary, and the fate of STATES’
RIGHTS views. In reply to HERMANN VON HOLST’s criticism of
the Constitution, Adams wrote in 1876, “the Constitution
has done its work. It has made a nation.” Adams’s own
disillusion with this nation affected his writings. Like oth-
ers of his generation, he became more determinist as he
became less sanguine, and the History shows this shift in
his view as the Constitution is described becoming an en-
gine of American nationalism, democracy, expansion, and
centralization. In his novels, historical theory, letters, and
The Education of Henry Adams, he came to regard the
Constitution as almost a figment of human intention in a
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modern age—an age in which the kind of person it once
was possible for an Adams to be has no role.

ROBERT DAWIDOFF

(1986)
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ADAMS, JOHN
(1735-1826)

Massachusetts lawyer and revolutionary leader, first vice-
president and second President of the United States, John
Adams was also a distinguished political and constitutional
theorist. Born in 1735, the descendant of three genera-
tions of hardy independent farmers in Braintree, Massa-
chusetts, near Boston, he attended Harvard College and
after graduation studied law for several years, gaining ad-
mission to the bar in 1758. The practice of a country law-
yer held no charms for him. He took delight in the study
of law and government, however, and this scholarly pursuit
merged imperceptibly with the polemics of the revolu-
tionary controversy, which probed the nature and history
of the English constitution. Adams made his political de-
but in 1765 as the author of Braintree’s protest against the
Stamp Act. Increasingly, from the pressures of politics as
well as of business, he was drawn to Boston, moving there
with his young family in 1768. Unlike his cousin SAMUEL
ADAMS, he was not an ardent revolutionist. He worried
about the “mischievous democratic principles” churned
up by the agitation; he braved the popular torrent to de-
fend Captain Thomas Preston and the British soldiers ac-
cused of murder in the Boston Massacre. For several years
he was torn between Boston and Braintree, and the dif-
ferent worlds they represented. Only in 1773 did he com-
mit himself fully to the Revolution.

The next year, during the crisis produced by the Intol-
erable Acts, Adams was elected one of the Massachusetts
delegates to the FIRST CONTINTENTAL CONGRESS, in Phila-
delphia. Events had shaken his lawyerlike stance on the
issues, and he championed the patriots” appeal to “the law
of nature,” as well as to the English constitution and co-
LONIAL CHARTERS, in defense of American liberties. He
wrote the crucial fourth article of the congress’s declara-
tion of rights denying the authority of Parliament to leg-
islate for the colonies, though acquiescing in imperial
regulation of trade as a matter of convenience. Back in
Boston he expounded his views at length in the series of
Novanglus letters in the press. TREASON and rebellion, he
argued, were on the other side—the advocates of parlia-
mentary supremacy abroad and the Tory oligarchy at
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home. He had no quarrel with George III, and he lauded
the English constitution with its nice balance between
king, lords, and commons and its distinctly republican
character. Unfortunately, the constitution was not made
for colonies. Denied REPRESENTATION in Parliament, they
were deprived of the constitution’s best feature. The
proper relationship between the colonies and the mother
country, Adams said, was the same as Scotland’s before
the Act of Union, that is, as an independent government
owing allegiance to a common king. Had America been
conquered, like Ireland, imperial rule would be war-
ranted; but America was a discovered, not a conquered,
country, and so the people possessed the NATURAL RIGHT
to make their own laws as far as compatible with allegiance
to the king.

In the Second Continental Congress Adams lost all
hope of reconciliation on these terms, and he became a
leading advocate of American independence. Although a
member of the committee to draft the DECLARATION OF
INDEPENDENCE, he made his greatest contribution when it
came to the floor for debate. Before this he co-authored
and championed the resolution—“a machine to fabricate
independence” in opposition eyes—calling upon the col-
onies to form new governments. Nothing was more im-
portant to Adams than the making of new constitutions
and the restoration of legitimate authority. He had read
all the political theorists from Plato to Rousseau; now he
reread them with a view to incorporating their best prin-
ciples into the foundations of the polity. Government was
“the divine science”—*“the first in importance”—and
American independence opened, in his eyes, a grand “age
of political experiments.” It was, he declared, “a time
when the greatest lawgivers of antiquity would have
wished to live. How few of the human race have ever en-
joyed an opportunity of making an election of govern-
ment—more than of air, soil, or climate—for themselves
or their children!” To aid this work Adams sketched his
ideas in an epistolary essay, Thoughts on Government,
which was destined to have wide influence. Years later, in
his autobiography, Adams said that he wrote to counteract
the plan of government advanced by that “disastrous me-
teor” THOMAS PAINE in Common Sense. Paine’s ideas, which
gave shape to the new PENNSYLVANIA CONSTITUTION OF 1776,
were “too democratical,” mainly because they concen-
trated all power in a single representative assembly with-
out mixture or balance. Adams, by contrast, proposed a
“complex” government of representative assembly, coun-
cil (or senate), and governor, each endowed with a nega-
tive on the others. The people would glide easily into such
a government because of its close resemblance to the co-
lonial governments they had known. It possessed addi-
tional merit for Adams as a thoroughly republican
adaptation of the idealized balance of the English consti-
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tution. Even as he challenged the work of constitution-
making, however, Adams was assailed by doubts. The new
governments might be too free to survive. The essence of
republics was virtue, that is, selfless devotion to the com-
mon weal, but Adams, still a Puritan under his republican
skin, clung to a theory of human nature that emphasized
man’s capacity for selfishness, ignorance, and vice. The
POPULAR SOVEREIGNTY that was the basis of republican gov-
ernment possessed the power to destroy it.

In 1779, after returning to the United States from the
first of two diplomatic missions abroad, Adams had the
opportunity to amplify his constitutional theory, indeed to
become the Solon of his native state. Massachusetts con-
tinued to be governed by a revolutionary body, the pro-
vincial congress, without legitimate constitutional
authority. Only in the previous year the citizenry had re-
jected a constitution framed by the congress. Now they
elected a CONSTITUTIONAL CONVENTION for the specific pur-
pose of framing a FUNDAMENTAL LAW, which would then be
referred back to them for approval. (When the process was
completed in 1780, the MASSACHUSETTS CONSTITUTION ex-
hibited, for the first time anywhere, all the means by which
the theory of “constituent sovereignty,” one of the foun-
dations of the American republic, was put into practice.)
Elected Braintree’s delegate, Adams was assigned the task
of preparing a draft constitution for consideration by the
convention, and this became, after comparatively few
changes, its final product. The preamble reiterated the
contractual and consensual basis of government. It was
followed by a declaration of rights, derivative of the Vir-
ginia model but much more elaborate. Adams was not re-
sponsible for Article III—the most disputed provision—
making it the duty of the legislature, and thus in turn of
the various towns and parishes, to support religion; yet this
was consistent with the aim of the constitution as a whole
to keep Massachusetts a Christian commonwealth. For
Adams religion was as essential to virtue as virtue was to
republicanism. Thus he proposed a RELIGIOUS TEST for all
elected officials. (The delegates voted to confine the test
to the office of governor.) The strength and independence
of the executive was an unusual feature of the constitution.
Reacting against monarchy, most of the new state consti-
tutions weakened and shackled the governors; but Adams
believed that a kingly executive was necessary to control
the conflicting passions and interests in the legislature.
Accordingly, he proposed to vest the Massachusetts gov-
ernor with an absolute negative on legislation. The con-
vention declined to follow him, however, conferring a
suspensive veto only. Adams ever after felt that the trim-
ming of the governor’s legislative power was the one se-
rious error of the convention. Otherwise, with respect to
the legislature, his principles were fully embodied in the
constitution. Representation in the lower house was based
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upon population, while representation in the upper house,
being proportioned to the taxable wealth of the several
senatorial districts, was based upon property. This system
of giving representation to property as well as numbers
had its principal source in the philosophy of James Har-
rington, whose axiom “power always follows property,”
Adams said, “is as infallible a maxim in politics as that
action and reaction are equal in mechanics.” Property was
further joined to office by requiring wealth on an ascend-
ing scale of value to make representatives, senators, and
governors eligible for their offices. Finally, the constitu-
tion retained the freehold qualification for the franchise.
In these features it was a distinctly conservative docu-
ment, and it would, Adams later complained, give him
“the reputation of a man of high principles and strong
notions in government, scarcely compatible with republi-
canism.”

Adams was in France when the Massachusetts Consti-
tution was ratified in 1780. After helping negotiate the
treaty of peace, he was named by Congress the first min-
ister of the United States to Great Britain. He did not
return home until 1788. He had, therefore, no direct part
in the formation of the United States Constitution. Of
course, he took a keen interest in that event. Observing it
from his station abroad, he was inevitably influenced by
Europe’s perception of the terrible weakness of the Amer-
ican confederation and by the tide of democratic revolu-
tion that, in his own perception, threatened to inundate
the European continent.

Like many of the Americans who would attend the con-
STITUTIONAL CONVENTION OF 1787, Adams was alarmed by
SHAY’S REBELLION in Massachusetts, and he took up his pen
once again to show the way to constitutional salvation. His
three-volume work, Defence of the American Constitu-
tions (1787), was devoted to the classical proposition that
the “unum necessarium” of republican government is the
tripartite division of the legislative power, each of the
branches embodying a distinctive principle and power—
the one, the few, and the many, or monarchy, aristocracy,
democracy—and the dynamics of the balance between
them securing the equilibrium of the whole. The book’s
title was misleading. It was not actually a defense of the
state constitutions, most of which Adams thought indefen-
sible, but rather a defense of the true republican theory
against the criticism of those constitutions by the French
philosophe Robert Jacques Turgot and his school, who
held that instead of collecting all authority at one center,
as the logic of equality and popular sovereignty dictated,
the American constitutions erred in dividing power among
different social orders and principles of government in
pale imitation of the English king, lords, and commons.
Adams sought to demonstrate, of course, that this bal-
anced government was founded in the law of reason and
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nature. He ransacked European history, carving huge
chunks from the writings of philosophers and historians—
about eighty percent of the text—and adding his own ar-
gumentative comments to prove his point. All societies are
divided between the few and the many, the rich and the
poor, aristocrats and commoners; and these two orders,
actuated by passion and ambition, are constantly at war
with each other. The only escape, the only security, is
through the tripartite balance. It involves, primarily, erect-
ing a third power, a monarchical executive, to serve as a
balance wheel and umpire between the democracy and
the aristocracy. It involves also constituting these two great
orders in insulated chambers, wherein each may flourish
but neither may dominate or subvert the other. Vice, in-
terest, and ambition are rendered useful when these two
orders are made to control each other and a monarchical
executive is installed as the presiding genius over the
whole.

With the publication of the Defence, Adams’s political
thought hardened into a system that placed him at odds
with democratic forces and opinion in both Europe and
the United States. In 1789 the French National Assembly
rejected his doctrine. At home he was alienated from
many former political friends. The subject of his apostasy
from republicanism became, it was said, “a kind of politi-
cal phenomenon.” He denied any apostasy, of course, and
his use of such galvanizing abstractions as “monarchy” and
“aristocracy” undoubtedly opened him to misrepresenta-
tion. Nevertheless, the character of his thought had
changed. During his sojourn abroad Adams became the
captive of Old World political fears, which he then trans-
ferred to the United States, where they did not belong.
Here, as he sometimes recognized, all men were of one
order. Yet for several years after his return to the United
States, Adams did not disguise his belief that hereditary
monarchy and aristocracy must eventually prove as nec-
essary to the American republic as they had to every other.
They were, he said, the only institutions that could pre-
serve the laws and liberties of the people against discord,
sedition, and civil war.

These beliefs did not prevent Adams’s election as vice-
president in 1788. Long a friend of a national government,
he approved of the Constitution and even imagined the
Defence had influenced it. He wished the executive were
stronger and feared the recurrent shocks to the system
from frequent elections and the factions, turbulence, and
intrigue they bred. For a time he toyed with the idea of a
second convention to overcome these weaknesses. His
concern for the authority and dignity of the government
led him to propose in the First Congress a high-sounding
title (“His Most Benign Highness”) for the President and
splendid ceremonies of state in order to awe the people.
He reiterated those views and continued the argument of
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the Defence in a series of articles (Discourses on Davila)
in the Gazette of the United States, in Philadelphia. Since
the articles also denounced the French Revolution, they
were an American parallel to Edmund Burke’s Reflections
on the Revolution in France. When the doctrines were
publicly labeled “political heresies” by Adams’s old friend,
THOMAS JEFFERSON, the secretary of state, the ideological
division between them entered into the emerging party
conflict. In this conflict Adams proved himself a loyal Fed-
eralist. Not wishing to cause further embarrassment to
GEORGE WASHINGTON’s administration, which the Republi-
cans assailed as Anglican and monarchical, Adams put
away his pen in 1791 and withdrew into the recesses of
the vice-presidency.

Elected President in 1797, Adams at first sought po-
litical reconciliation with his Republican rival, Jefferson,
but the effort foundered amidst intense partisanship and
foreign crisis. The issue of war and peace with France
absorbed his administration. Working to resolve it, Adams
was handicapped both by the Republican opposition and
by the High Federalists in his cabinet who took their or-
ders from ALEXANDER HAMILTON. The collapse of negotia-
tions with France was followed by frantic preparations for
war in the spring of 1798. Adams favored naval defense—
and the Navy Department was created. He distrusted
Hamilton, who favored a large army, seeing in him a po-
tential Caesar. When General Washington, called out of
retirement to command the new army, demanded that the
second place be given to Hamilton, Adams resisted, citing
his prerogative as COMMANDER-IN-CHIEF, he but was finally
forced to yield. He did not recommend and had no direct
responsibility for the ALIEN AND SEDITION ACTS passed by
Congress in July. Yet he contributed as much as anyone to
the war hysteria that provoked this repressive legislation.
In his public answers to the addresses of loyalty that
poured into Philadelphia, Adams repeatedly condemned
“the wild philosophy,” “domestic treachery,” and “spirit of
party, which scruples not to go all lengths of profligacy,
falsehood, and malignity in defaming our government.”
Thus branded disloyal by a President whose philosophy
made no place for organized POLITICAL PARTIES, the Re-
publican leaders became easy targets. Moreover, Adams
cooperated in the enforcement of these laws. The Alien
Law was not fully executed in a single instance, but Adams
deserves little credit for this. He apparently approved the
numerous prosecutions under the Sedition Law, and
showed no mercy for its victims. In retrospect, when the
impolicy of the laws was generally conceded, Adams still
never doubted their constitutionality.

Despite the prescriptions of his political theory, Adams
was not a strong President. Indeed, because of that theory,
he continued to consider the office above party and poli-
tics, though the conception was already unworkable. In
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the end he asserted his authority and in one glorious act
of statesmanship broke with the High Federalists and
made peace with France. The domestic consequences
were as important as the foreign. Adams sometimes said
he made peace in order to squelch Hamilton and his de-
signs for the army. Standing army, foreign adventurism,
mounting debt and taxes—these dangers recalled to
Adams the Whig doctrines of his youth. “All the declara-
tions . .. of Trenchard and Gordon [see CATO’S LETTERS],
Bolingbroke, Barnard and Walpole, Hume, Burgh, and
Burke, rush upon my memory and frighten me out of my
wits,” he confessed. Patriotic, courageous, and wise, Ad-
ams’s actions nevertheless split the Federalist party and
paved the way for Jefferson’s triumph in the election of
1800. Before he left office, Adams signed into law the ju-
DICIARY ACT OF 1801, creating many new federal courts and
judgeships, which he proceeded to fill with faithful parti-
sans. In the Republican view the Federalists retreated to
the judiciary as a fortress from which to defeat every pop-
ular reform. Less noticed at the time but more important
for the nation’s constitutional development was the nom-
ination and appointment of JOHN MASHALL as Chief Justice
of the United States.

In retirement at Quincy, Adams slowly made peace with
Jeffersonian Republicanism and watched his son jonn
QUINCY ADAMS, who broke with the Federalists in 1808, rise
to become the sixth President of the United States. A com-
pulsive and contentious reader, Adams never lost his en-
thusiasm for political speculation; and although he grew
more and more hopeful about the American experiment,
he continued to the end to warn the people against their
own suicidal tendencies. In 1820 he attended the conven-
tion to revise the Massachusetts constitution he had
drafted forty years before. When the reformers attacked
the “aristocratical principle” of a senate bottomed on
property, Adams spoke spiritedly in its defense. And, with
most of the original constitution, it survived. The finest
literary product of these years—one of the intellectual
monuments of the age—was his correspondence with
Thomas Jefferson, with whom he was reconciled in friend-
ship in 1812. The correspondence traversed an immense
field. In politics, the two men discoursed brilliantly on
“natural aristocracy,” further defining a fundamental issue
of principle between them. Interestingly, Adams’s political
anxieties, unlike Jefferson’s, never fixed upon the Consti-
tution. He did not turn political questions into constitu-
tional questions. He was a nationalist, of course, and spoke
highly of the Union; but for all his work on constitutional
government, Adams rarely uttered a complete thought on
the United States Constitution. The amiability and learn-
ing, the candor and humor, with the occasional banter and
abandon of his letters were all perfectly in character. In
the often quoted observation of BENJAMIN FRANKLIN, John
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Adams was “always an honest man, often a wise one, but

sometimes, and in some things, absolutely out of his

senses.” He died, as did Jefferson, on the fiftieth anniver-
sary of American independence, July 4, 1826.

MERRILL D. PETERSON
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ADAMS, JOHN QUINCY
(1767-1848)

John Quincy Adams served the nation in its earliest days,
contributing as diplomat, secretary of state, President, and
congressman to the development of constitutional govern-
ment in America. Throughout his career he sought to be
a “man of the whole nation,” an ambition that earned him
enemies in his native New England and in the South dur-
ing a period of political sectionalism. As congressman from
Massachusetts between 1831 and 1848, he played a deci-
sive role in the development of the wHIG theory of the
United States Constitution. His speeches in this period
inspired a whole generation of Americans to resist the ex-
pansion of SLAVERY and to defend the Union.

Adams’s political career began at the age of fifteen,
when he went as private secretary to his father, jonN
ADAMS, on the diplomatic mission that negotiated the
Treaty of Paris (1783). In 1801 he was elected United
States senator. He angered Federalists by his support of
THOMAS JEFFERSON’s acquisition of Louisiana and by his co-
operation with the administration’s policy of countering
English and French attacks on American shipping by eco-
nomic means. This policy resulted in the Embargo (1807)
and gave rise to a SECESSION movement in New England
(culminating in the HARTFORD CONVENTION of 1814-1815).
Eighteen months before his term ended, the legislature
elected a replacement and Adams resigned his Senate
seat. He returned to private practice of the law, supporting
the Yazoo claimants before the Supreme Court in
FLETCHER V. PECK (1809). In the same year, President JAMES
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MADISON appointed him minister to Russia. As secretary of
state under JAMES MONROE (1816-1824), Adams secured
American territorial claims to the Pacific Northwest and
defended ANDREW JACKSON’s conduct in Florida during the
Seminole Wars. Adams was the principal author of the
MONROE DOCTRINE, defending the Latin American repub-
lics from fresh incursions by European imperialism.

In 1824 Adams was elected President by the House of
Representatives, none of the major candidates (Adams,
Jackson, William Crawford, and HENRY cLAY) having
achieved a majority in the ELECTORAL COLLEGE. The 1824
election created a political enmity between Adams and
Jackson that seriously undermined Adams’s presidency.
Jackson had received a large plurality of popular votes, and
the general’s supporters portrayed Adams’s election as an
antidemocratic “corrupt bargain” between Adams and
Clay, whom Adams appointed as secretary of state. In spite
of Adams’s strong disapproval of partisan politics, his ad-
ministration gave rise to the second party system: Jack-
sonian Democrats versus Whigs.

In addition to the conflict between “plain republicans”
and “aristocrats”—a popular division recalling the rheto-
ric of the Jeffersonians—another conflict arising from Ad-
ams’s presidency was that between partisans of “BROAD
CONSTRUCTION” and of “STRICT CONSTRUCTION” of the con-
stitutional powers of the federal government. This division
arose from Adams’s call for a vigorous program of nation-
ally funded INTERNAL IMPROVEMENTS—roads, canals, har-
bors, naval facilities, etcetera—a program that Henry Clay
named the AMERICAN SYSTEM. But at bottom the division
resulted from fundamental disagreements about the char-
acter of the Union.

Defeated for reelection in 1828, Adams seemed at the
end of his career. In 1829 he wrote the least prudent, if
most interesting, of his many essays and pamphlets, an
account of the events leading up to the convening of the
Hartford Convention, implicating many of New England’s
most famous men in TREASON. In writing this long essay
(published posthumously as Documents Relating to New
England Federalism, 1801-1815) he developed a THEORY
OF THE UNION that constituted the burden of his speeches
and public writings until his death in 1848, and that be-
came the political gospel of the new Republican party and
its greatest leader, ABRAHAM LINCOLN.

According to Adams, the Constitution was not a com-
pact between sovereign states but was the organic law of
the American nation, given by the American people to
themselves in the exercise of their inalienable right to con-
sent to the form of government over them. The state gov-
ernments derived their existence from the same act of
consent that created the federal government. They did not
exist before the federal government, therefore, and could
not have created it themselves by compact. What is more,
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the state governments, like the federal government, de-
pended decisively on the truth of those first principles of
politics enunciated in the DECLARATION OF INDEPENDENCE
for their own legitimacy.

This Whig theory of the Constitution was politically
provocative. By it slavery was a clear moral evil. Adams,
like Lincoln after him, justified the compromise with slav-
ery as necessary in the circumstances to the existence of
a constitutional union in America, but Adams vehemently
maintained the duty to prevent the spread of what was at
best a necessary evil. While he advocated a scrupulous
care for the legal rights of slavery where it was established,
he insisted that the government of the United States must
always speak as a free state in world affairs. He believed
it to be a duty of the whole nation to set slavery, as Lincoln
would later say, on the course of ultimate extinction.

This theory guided his words and deeds in the House
of Representatives from 1831 until his death. For fourteen
years he waged an almost single-handed war against the
dominant Jacksonian Democratic majority in the House,
a struggle focused on the GAG RULE. The gag rule was ac-
tually a series of standing rules adopted at every session
of Congress from 1836 on. In its final form it read: “No
petition, memorial, resolution, or other paper praying the
abolition of slavery in the DISTRICT OF COLUMBIA or any
State or Territory, or the slave trade between the States
or Territories in which it now exists, shall be received by
this House, or entertained in any way whatever.”

The gag rule was part of a policy followed by the Dem-
ocratic party in this period, on the advice of JOHN c. CAL-
HOUN, among others, never in the least thing to admit the
authority of Congress over slavery. Adams argued that the
gag was a patent abrogation of the FIRST AMENDMENT’S
guarantee of FREEDOM OF PETITION. His speeches against
the gag became a rallying point for the growing free-soil
and abolition movements in the North, though Adams
himself was cautious about endorsing the program of the
radicals.

Through a long and varied career, Adams’s statesman-
ship was guided by the twin principles of liberty and
union. As a diplomat and architect of American foreign
policy, Adams played a large part in the creation of a con-
tinental Republic. He believed that the westward expan-
sion of the country was necessary if the United States was
to minimize foreign interference in its domestic politics.
Yet expansion brought the most powerful internal forces
of disruption of the Union into play and prepared the way
for the CIVIL WAR.

GEORGE FORSYTH
(1986)

Bibliography
BEwmis, SAMUEL F. 1949 John Quincy Adams and the Founda-
tions of American Foreign Policy. New York: Knopf.

31

—— 1956 John Quincy Adams and the Union. New York:
Knopf.
LipskY, GEORGE A. 1950 John Quincy Adams: His Theories and

Ideas. New York: Crowell.

ADAMS, SAMUEL
(1722-1803)

Samuel Adams was one of the greatest leaders of the
AMERICAN REVOLUTION whose career flourished during the
long struggle with Great Britain. His strength was in Mas-
sachusetts state politics; he was less successful as a na-
tional politician. His speeches and writings influenced the
shape of American constitutional thought.

Adams’s political career began in 1764 when he wrote
the instructions of the Boston town meeting to Boston’s
representatives in the legislature. These included the first
formal denial of the right of Parliament to tax the colo-
nists: “If taxes are laid upon us in any shape without our
having a legal representation where they are laid, are we
not reduced from the character of free subjects to the
miserable state of tributary slaves?”

The next year he was elected to the legislature and as-
sumed leadership of the radical popular opposition to the
governing clique headed by THOMAS HUTCHINSON. Adams
maintained that he was defending not only the rights of
British colonists but also the NATURAL RIGHTS of all men:
“The leading principles of the British Constitution have
their foundation in the Laws of Nature and universal Rea-
son. . .. British rights are in great measure the Rights of
the Colonists, and of all men else.” Adams led the oppo-
sition to the Stamp Act and the TOWNSHEND AcTs. He de-
nounced these acts as unconstitutional, since they
involved TAXATION WITHOUT REPRESENTATION,

In the MASSACHUSETTS CIRCULATION LETTER of 1768 Ad-
ams wrote of constitutions in general that they should be
fixed and unalterable by ordinary legislation, and that un-
der no constitution could subjects be deprived of their
property except by their consent, given in person or by
elected representatives. Of the British Constitution in par-
ticular he argued that, although Parliament might legislate
on imperial matters, only the colonial assemblies could
legislate on local matters or impose special taxes.

When the British government landed troops at Boston,
Adams published a series of letters denouncing as uncon-
stitutional the keeping of a standing army in peacetime
without the consent of the people of the colony. “The
Americans,” he wrote, “as they were not and could not be
represented in Parliament, were therefore suffering under
military tyranny over which they were allowed to exercise
no control.”

In the early 1770s, Adams worked to create a network
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of committees of correspondence. In November 1772, on
behalf of the Boston Committee of Correspondence, he
drafted a declaration of the rights of the colonists. In three
sections it proclaimed the rights of Americans as men, as
Christians, and as British subjects. A list of infringements
of those rights followed, including the assumption by Par-
liament of the power to legislate for the colonies in all
cases whatsoever and the grant of a royal salary to Gov-
ernor Thomas Hutchinson and the judges in Massachu-
setts.

In January 1773 Hutchinson, addressing the legislature,
argued for acceptance of the absolute supremacy of the
British Parliament and asserted that there was no middle
ground between unqualified submission and indepen-
dence. Samuel Adams, along with JoHN ADAMS, drafted the
reply of the Assembly, arguing anew that under the British
Constitution the colonial legislature shared power with
Parliament.

Samuel Adams was an early proponent of a Continental
Congress, and in June 1774 he was elected to the First
Continental Congress. There he played a key role in the
adoption of the associATION. In the Second Continental
Congress he moved, in January 1776, for immediate in-
dependence and for a federation of the colonies. In July
1776, he signed the DECLARATION OF INDEPENDENCE.

Adams remained a member of the Continental Con-
gress until 1781. He was a member of the original com-
mittee to draft the ARTICLES OF CONFEDERATION. Suspicious
of any concentration of power, he opposed creation of the
executive departments of finance, war, and foreign affairs.
In 1779-1780 he was a delegate to the Massachusetts CON-
STITUTIONAL CONVENTION, which produced the first of the
Revolutionary state constitutions to be ratified by popular
vote.

Throughout the Revolutionary period Adams was a
staunch supporter of unified action. When, in 1783, a Mas-
sachusetts convention was held to plan resistance to con-
gressional enactment of a pension for army officers,
Adams, who had opposed the pension, defended Con-
gress’s right to pass it and spoke out against those who
would dishonor the state’s commitment to pay continental
debts.

In 1787, after SHAYS” REBELLION had broken out, Adams,
then president of the state senate, proposed to invoke the
assistance of the United States as provided in the Articles
of Confederation, but his motion failed in the lower house.
Later, opposing the pardon of the rebels, he argued that
there is a crucial difference between monarchy and self-
government and that any “man who dares to rebel against
the laws of a republic ought to suffer death.”

Adams was not named a delegate to the CONSTITUTIONAL
CONVENTION OF 1787, but he was influential at the Massa-
chusetts ratifying convention: “I stumble at the thresh-
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old,” he wrote to RICHARD HENRY LEE, “I meet with a
national government, instead of a federal union of sover-
eign states.” He was troubled by the division of powers in
the proposed federal system, which constituted “Imperia
in Imperio [supreme powers within a supreme power]
justly deemed a Solecism in Politicks, highly dangerous,
and destructive of the Peace Union and Safety of the Na-
tion.” Ironically, he echoed the argument of his old enemy
Hutchinson that SOVEREIGNTY was indivisible. But, after a
meeting of his constituents passed a resolution that “any
vote of a delegate from Boston against adopting it would
be contrary to the interests, feelings, and wishes of the
tradesmen of the town,” Adams altered his position. In
the end he supported a plan whereby Massachusetts rat-
ified the Constitution unconditionally but also proposed a
series of amendments, including a BILL OF RIGHTS.

Adams was defeated by FISHER AMES for election to the
first Congress. Thereafter, although he remained active in
state politics as a legislator and governor (1794-1797), he
never again sought or held national office under the Con-
stitution.

DENNIS J. MAHONEY
(1986)
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ADAMS v. TANNER
244 U.S. 590 (1917)

In a 5-4 decision, the Supreme Court declared unconsti-
tutional a Washington state statute prohibiting individuals
from paying employment agencies for their services. Al-
though a loophole allowed prospective employers to pay
the agencies’ fees, Justice JAMES C. MCREYNOLDS neverthe-
less voided the law as a prohibition, not a regulation, of
business. Citing ALLGEYER V. LOUISIANA (1897), McRey-
nolds also declared the statute a violation of DUE PROCESS
OF LAW. Justice LOUIS D. BRANDEIS dissented, joined by
Justices OLIVER WENDELL HOLMES and JOHN H. CLARKE, dem-
onstrating the “vast evils” that justified the legislature un-
der STATE POLICE POWERS.
DAvID GORDON
(1986)

(SEE ALSO: Olsen v. Nebraska ex rel. Reference & Bond Associa-
tion; Ribnik v. McBride; Tyson & Brother v. Banton.)
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ADAMSON v. CALIFORNIA
332 U.S. 46 (1947)

By a 5-4 vote the Supreme Court, speaking through
Justice STANLEY F. REED, sustained the constitutionality of
provisions of California laws permitting the trial court and
prosecutor to call the jury’s attention to the accused’s fail-
ure to explain or deny evidence against him. Adamson
argued that the Fifth Amendment’s RIGHT AGAINST SELF-
INCRIMINATION is a fundamental national privilege
protected against state abridgment by the FOURTEENTH
AMENDMENT and that the same amendment’s DUE PROCESS
clause prevented comment on the accused’s silence. Reed,
relying on TWINING V. NEW JERSEY (1908) and PALKO V. CON-
NECTICUT (1937), ruled that the Fifth Amendment does
not apply to the states and that even adverse comment on
the right to silence does not deny due process.

The case is notable less for Reed’s opinion, which GRIF-
FIN V. CALIFORNIA (1965) overruled, than for the classic de-
bate between Justices FELIX FRANKFURTER, concurring, and
HUGO L. BLACK, in dissent, on the INCORPORATION DOCTRINE.
Joined by Justice WILLIAM 0. DOUGLAS, Black read the his-
tory of the origins of the Fourteenth Amendment to mean
that its framers and ratifiers intended to make the entire
BILL OF RIGHTS applicable to the states, a position that
Justice FRANK MURPHY, joined by Justice WILEY RUTLEDGE,
surpassed by adding that the Fourteenth Amendment also
protected unenumerated rights. Frankfurter, seeking to
expose the inconsistency of the dissenters, suggested that
they did not mean what they said. They would not fasten
on the states the requirement of the SEVENTH AMENDMENT
that civil cases involving more than $20 require a TRIAL BY
JURY. They really intended only a “selective incorpora-
tion,” Frankfurter declared, and consequently they of-
fered “a merely subjective test.” Black, in turn, purporting
to be quite literal in his interpretation, ridiculed Frank-
furter’s subjective reliance on “civilized decency” to ex-
plain due process. History probably supports Frankfurter’s
argument on the original intent of the Fourteenth Amend-
ment, but the Justices on both sides mangled the little
historical evidence they knew to make it support precon-
ceived positions.

LEONARD W. LEVY
(1986)

ADAMSON EIGHT-HOUR ACT
39 Stat. 721 (1916)

In 1916 major railway unions demanded an eight-hour
working day and extra pay for overtime work. The rail-
roads’ refusal prompted a union call for a nationwide gen-
eral strike. President WOODROW WILSON, fearing disastrous
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consequences, appealed to Congress for legislation to
avert the strike and to protect “the life and interests of
the nation.” The Adamson Act mandated an eight-hour
day for railroad workers engaged in INTERSTATE COMMERCE.
The act also established a commission to report on the
law’s operation. Pending that report, the act prohibited
reduction in pay rates for the shorter workday. Overtime
would be recompensed at regular wages, not time and a
half. Congress effectively constituted itself a labor arbitra-
tor and vested its award with the force of law. The Su-
preme Court rejected the argument that Congress
exceeded its constitutional authority in WILSON v. NEW
(1917), sustaining the act. The Court distinguished LocH-
NER V. NEW YORK (1905) by asserting that the Adamson Act
did no more than supplement the rights of the contracting
parties; the act did not interfere with the FREEDOM OF CON-
TRACT.
DAviD GORDON
(1986)

ADARAND CONSTRUCTORS, INC.
v. PENA
505 U.S. 200 (1995)

Adarand Constructors, Inc. v. Peiia, which was an AFFIR-
MATIVE ACTION case decided in 1995 by a five-Justice ma-
jority of the Supreme Court, held that “all racial
classifications, imposed by whatever federal, state or local
government actor, must be analyzed by a reviewing court
under strict scrutiny. In other words, such classifications
are constitutional only if they are narrowly tailored mea-
sures that further compelling governmental interests.” In
so holding, the Court OVERRULED its decision in METRO
BROADCASTING, INC. V. FCC (1990) that “benign” racial clas-
sifications are subject only to intermediate scrutiny. The
Court also eliminated the distinction drawn by its opinion
in RICHMOND (CITY OF) V. J.A. CROSON CO. (1989) between
state and local race-based affirmative action programs
(which were held subject to STRICT SCRUTINY in Croson)
and federal affirmative action programs.

In Adarand, a federal contractor passed over the low
bid submitted by Adarand Constructors in favor of a
higher-bidding minority-owned subcontractor, because
federal highway regulations gave the contractor a financial
bonus for selecting subcontractors owned by “socially and
economically disadvantaged individuals.” Members of
enumerated minority groups and women were presumed
by the regulations to be socially disadvantaged. The Court
viewed the presumption of social disadvantage based on
race and ethnicity as a facially race-based classification,
subject to strict scrutiny.

Not all affirmative action is necessarily subject to strict
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scrutiny under Adarand. The Court held in Adarand that
affirmative action is subject to the same level of scrutiny
as garden-variety discrimination. The level of scrutiny in
ordinary discrimination cases has varied—strict scrutiny
applies to discrimination on the basis of race, intermediate
scrutiny to gender classifications, and rationality review to
classifications not recognized as subject to special con-
stitutional protection (for example, SEXUAL ORIENTATION
and age). Under Adarand, the same variation in levels of
scrutiny appears to apply to affirmative action.

In discussing strict scrutiny, the Court expressed the
“wish to dispel the notion that strict scrutiny is ‘strict in
theory but fatal in fact.” ” The example the Court gave of
an affirmative action program that would survive strict
scrutiny was a program set in place by a governmental
body to remedy its own past discrimination. The Court
did not indicate whether governmental affirmative action
programs that are not remedial in this narrow sense (and
most are not) would be permissible.

The Court remanded the Adarand case to the lower
courts, allowing them the first opportunity to decide
whether the highway regulations survive strict scrutiny.
The trial court invalidated the affirmative action program,
subjecting it to strict scrutiny. While the case was pending
on appeal, Adarand Constructors itself applied for and re-
ceived certification as a socially and economically disad-
vantaged business. Holding that Adarand no longer had
STANDING to challenge a program from which it could now
benefit, the U.S. Court of Appeals for the Tenth Circuit
dismissed the case as moot and vacated the district court’s
opinion. Thus, whether the program at issue in Adarand
is constitutional remains unsettled.

In response to Adarand, President WILLIAM J. CLINTON
stated that his policy towards federal affirmative action
was “mend it, don’t end it,” and ordered federal agencies
to reexamine their affirmative action programs in that
light.

DEBORAH C. MALAMUD
(2000)
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ADDERLEY v. FLORIDA
385 U.S. 39 (1966)

A 5-4 Supreme Court, speaking through Justice HUGO L.
BLACK, upheld TRESPASS convictions of CIVIL RIGHTS advo-

ADDERLEY v. FLORIDA

cates demonstrating in a jail driveway, holding that where
public property is devoted to a special use, FREEDOM OF
SPEECH constitutionally may be limited in order to “pre-
serve the property ... for the use to which it is lawfully
dedicated.” This case signaled a new attention to the ex-
tent to which speakers have a right to carry their expres-
sive activity onto private property and non-PUBLIC FORUM
public property. It was also one of the first cases in which
Justice Black exhibited the increasingly critical attitude
toward demonstrations and other nontraditional forms of
speech that marked his last years.
MARTIN SHAPIRO
(1986)

ADEQUATE STATE GROUNDS

Although most decisions of state courts falling within the
Supreme Court’s APPELLATE JURISDICTION involve questions
of both state and federal law, the Supreme Court limits its
review of such cases to the FEDERAL QUESTIONS. Moreover,
the Court will not even decide the federal questions raised
by such a case if the decision below rests on a ground of
state law that is adequate to support the judgment and is
independent of any federal issue. This rule applies to
grounds based on both state substantive law and state pro-
cedures.

In its substantive-ground aspect, the rule not only pro-
tects the state courts’ authority as the final arbiters of state
law but also bolsters the principle forbidding federal
courts to give ADVISORY OPINIONS. If the Supreme Court
were to review the federal issues presented by a decision
resting independently on an adequate state ground, the
Court’s pronouncements on the federal issues would be
advisory only, having no effect on the resolution of the
case. It has been assumed that ordinarily no federal policy
dictates Supreme Court review of a decision resting on an
independent state substantive ground; the winner in the
state court typically is the same party who has asserted the
federal claim. The point is exemplified by a state court
decision invalidating a state statute on both state and fed-
eral constitutional grounds. This assumption, however, is
a hindrance to Justices bent on contracting the reach of
particular constitutional guarantees. In Michigan v. Long
(1983) the BURGER COURT announced that when the inde-
pendence of a state court’s judgment from federal law is
in doubt, the Court will assume that the judgment does
not rest independently on state law. To insulate a decision
from Supreme Court review now requires a plain state-
ment by the state court of the independence of its state
law ground.

Obviously, the highest state court retains considerable
control over the reviewability of many of its decisions in
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the Supreme Court. If the state court chooses to rest de-
cision only on grounds of federal law, as the California
court did in REGENTS OF THE UNIVERSITY OF CALIFORNIA V.
BAKKE (1978), the case is reviewable by the Supreme
Court. Correspondingly, the state court can avoid review
by the Supreme Court by resting solely on a state-law
ground, or by explicitly resting on both a state and a fed-
eral ground. In the latter case, the state court’s pronounce-
ments on federal law are unreviewable. Recently, several
state supreme courts (Alaska, California, Massachusetts,
New Jersey, and Oregon) have used these devices to make
important contributions to the development of both state
and federal constitutional law.

When the state court’s decision rests on a procedural
ground, the usual effect is to cut off a party’s right to claim
a federal right, because of some procedural default. The
Supreme Court generally insists that federal questions be
raised in the state courts according to the dictates of state
procedure. However, when the state procedural ground
itself violates the federal Constitution (and thus is not “in-
dependent” of a federal claim), the Supreme Court will
consider the federal issues in the case even though state
procedure was not precisely followed. Another exception
is exemplified in NAACP V. ALABAMA (1964). There the Court
reviewed the NAACP’s federal claims although the state
court had refused to hear them on the transparently phony
ground that they had been presented in a brief that de-
parted from the prescribed format. The adequate state
ground rule protects judicial federalism, not shamming
designed to defeat the claims of federal right.

A similar rule limits the availability of federal HABEAS
CORPUS relief for state prisoners. (See FAY V. NOIA; WAIN-
WRIGHT V. SYKES.)

KENNETH L. KARST
(1986)

Bibliography

FALK, JEROME B., JR. 1973 The Supreme Court of California,
1971-1972—Foreword: The State Constitution: A More
Than “Adequate” Nonfederal Ground. California Law Re-
view 61:273-286.

ADKINS v. CHILDREN’S HOSPITAL
261 U.S. 525 (1923)

The Adkins case climaxed the assimilation of laissez-faire
economics into constitutional law. At issue was the con-
stitutionality of a congressional minimum wage law for
women and children in the District of Columbia. (See DIs-
TRICT OF COLUMBIA MINIMUM WAGE ACT.) The impact of the
case was nationwide, affecting all similar state legislation.
In the exercise of its police power over the District, Con-
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gress in 1918 established an administrative board with in-
vestigatory powers over wages and living standards for
underprivileged, unorganized workers. After notice and
hearing, the board could order wage increases by fixing
minima for women and minors. The board followed a gen-
eral standard set by the legislature: wages had to be rea-
sonably sufficient to keep workers “in good health” and
“protect their morals.” A corporation maintaining a hos-
pital in the District and a woman who had lost a job paying
$35 a month and two meals daily claimed that the statute
violated the Fifth Amendment’s DUE PROCESS clause which
protected their FREEDOM OF CONTRACT on terms mutually
desirable.

The constitutionality of minimum wage legislation had
come before the Court in STETTLER V. O'HARA (1917) but
because Justice LOUIS D. BRANDEIS had disqualified himself,
the Court had split evenly, settling nothing. In the same
year, however, Professor FELIX FRANKFURTER won from the
Court a decision sustaining the constitutionality of a state
maximum hours law in BUNTING V. OREGON (1917). Al-
though the Court sustained that law for men as well as for
women and children, it neglected to overrule LOCHNER V.
NEW YORK (1905). In that case the Court had held that
minimum wage laws for bakers violated the freedom of
contract protected by due process of law. Nevertheless,
Bunting seemed to supersede Lochner and followed
Justice OLIVER WENDELL HOLMES’ Lochner dissent. The
Court in Bunting presumed the constitutionality of the
statute, disavowed examination of the legislature’s wisdom
in exercising its POLICE POWER, and asserted that the rea-
sonableness of the legislation need not be proved; the bur-
den of proving unreasonableness fell upon those opposed
to the social measure.

Because Bunting superseded Lochner without overrul-
ing it, Frankfurter, who again defended the constitution-
ality of the statute, took no chances in Adkins. He relied
on the principles of Bunting, the plenary powers of Con-
gress over the District, and the overwhelmingly favorable
state court precedents. In the main, however, he sought
to show the reasonableness of the minimum wage law for
women and children in order to rebut the freedom of con-
tract DOCTRINE. In a BRANDEIS BRIEF, he proved the relation
between the very low wages that had prevailed before the
statute and the high incidences of child neglect, disease,
broken homes, prostitution, and death.

A recent appointee, Justice GEORGE SUTHERLAND, spoke
for the Adkins majority. Chief Justice WILLIAM HOWARD
TAFT, joined by Justice EDWARD SANFORD, dissented also,
separately. The vote was 5-3. Brandeis disqualified him-
self from participating because his daughter worked for
the minimum wage board. Sutherland dismissed Frank-
furter’s brief with the comment that his facts were “inter-
esting but only mildly persuasive.” Such facts, said
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Sutherland, were “proper enough for the consideration of
lawmaking bodies, since their tendency is to establish the
desirability or undesirability of the legislation; but they
reflect no legitimate light upon the question of its validity,
and that is what we are called upon to decide.” The Court
then found, on the basis of its own consideration of policy,
that the statute was unwise and undesirable. Sutherland
assumed that prostitution among the poor was unrelated
to income. He claimed that the recently acquired right of
women to vote had elevated them to the same status as
men, stripping them of any legal protection based on sex-
ual differences. That disposed of the 1908 ruling in MUL-
LER V. OREGON. Consequently, women had the same right
of freedom of contract as men, no more or less.

That freedom was not an absolute, Sutherland con-
ceded, but this case did not fall into any of the exceptional
categories of cases in which the government might rea-
sonably restrict that freedom. Female elevator operators,
scrubwomen, and dishwashers had a constitutional right
to work for whatever they pleased, even if for less than a
minimum prescribed by an administrative board. Employ-
ers had an equal right to pay what they pleased. If the
board could fix minimum wages, employers might be
forced to pay more than the value of the services rendered
and might have to operate at a loss or even go out of busi-
ness. By comparing the selling of labor with the selling of
goods, Sutherland, ironically, supported the claim that
capitalism regarded labor as a commodity on the open
market. On such reasoning the Court found that the stat-
ute conflicted with the freedom of contract incorporated
within the Fifth Amendment’s due process clause. Para-
doxically the Court distinguished away Muller and Bunt-
ing because they were maximum hours cases irrelevant to
a case involving minimum wages, yet it relied heavily on
Lochner as controlling, though it too was a maximum
hours case. (See MAXIMUM HOURS AND MINIMUM WAGES.)

All this was too much for even that stalwart conserva-
tive, Chief Justice Taft, who felt bound by precedent to
support the statute. Like Holmes, Taft perceived no dif-
ference in principle between a maximum hours law, which
was valid, and a minimum wages law, which was not.
Holmes went further. In addition to showing that both
kinds of legislation interfered with freedom of contract to
the same extent, he repudiated the freedom of conduct
doctrine as he had in his famous Lochner dissent. He criti-
cized the Court for expanding an unpretentious assertion
of the liberty to follow one’s calling into a far-reaching,
rigid dogma. Like Taft, Holmes thought that Bunting had
silently overruled Lochner. Both Taft and Holmes took no-
tice of Frankfurter’s evidence to make the point that the
statute was not unreasonable. Holmes observed that it
“does not compel anybody to pay anything. It simply for-
bids employment at rates below those fixed as the mini-

ADLER v. BOARD OF EDUCATION OF CITY OF NEW YORK

mum requirement of health and right living.” Holmes also
remarked that more than a women’s suffrage amendment
would be required to make him believe that “there are no
differences between men and women, or that legislation
cannot take those differences into account.” Yet, the most
caustic line in the dissenting opinions was Taft’s: “it is not
the function of this court to hold congressional acts invalid
simply because they are passed to carry out economic
views which the court believes to be unwise or unsound.”
By this decision, the Court voided minimum wage laws
throughout the country. Per curiam opinions based on Ad-
kins disposed of state statutes whose supporters futilely
sought to distinguish their administrative standards from
the one before the Court in Adkins. Samuel Gompers, the
leader of American trade unionism, bitterly remarked, “To
buy the labor of a woman is not like buying pigs’ feet in a
butcher shop.” A cartoon in the New York World showed
Sutherland handing a copy of his opinion to a woman wage
earner, saying, “This decision affirms your constitutional
right to starve.” By preventing minimum wage laws, the
Court kept labor unprotected when the Depression
struck. Adkins remained the law of the land controlling
decisions as late as 1936; the Court did not overrule it until
1937. (See WEST COAST HOTEL V. PARRISH.)
LEONARD W. LEVY
(1986)
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ADLER v. BOARD OF EDUCATION
OF CITY OF NEW YORK
342 U.S. 485 (1952)

Adler was one of the cases in which state statutes barring
members of “subversive” organizations from public school
and other public employment were upheld against FIRST
AMENDMENT attack on the basis that public employment is
a privilege not a right. Most of these decisions were ef-
fectively overruled by KEYISHIAN V. BOARD OF REGENTS
(1967).
MARTIN SHAPIRO
(1986)

(SEE ALSO: Subversive Activity.)

ADMINISTRATIVE AGENCIES

Administrative agencies, often called the “fourth branch,”
are entities of government that make decisions within par-
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ticular substantive fields. Although these fields range over
the full spectrum of public concern, the specificity of
agencies’ focus distinguishes them from other decision-
making entities in the constitutional structure—the judi-
ciary, the presidency, the Congress, indeed the individual
citizen—each of which can be taken to have a scope of
interest as broad as imagination will allow.

Agencies are perceived and known as such virtually
without regard to their form or institutional location. They
may be independent agencies—that is, not associated with
any Article II executive department—which are generally
administered by officials protected by law from the Pres-
ident’s removal power. The Interstate Commerce Com-
mission is such an agency, established over a century ago
to decide entry, rates, and standards of service in the field
of transportation. Alternatively, an agency may be found
deep within an executive department, as the Food and
Drug Administration is found within the Department of
Health and Human Services. Or an agency may be iden-
tified with a cabinet officer in his or her capacity as admin-
istrator of a program. Agencies may have a handful of
employees or they may have thousands. Large or small, they
may speak through single individuals or through multi-
member collegial bodies, usually known as commissions.

The Administrative Procedure Act of 1946 serves as a
second-level constitution for agencies of the federal gov-
ernment, specifying procedures and structural relations
within and among them, and between them and other en-
tities. But agencies are only presumptively subject to the
Administrative Procedure Act—the Selective Service sys-
tem, for example, has been exempted by Congress—and
the act itself is in substantial part a restatement of the
combination of cOMMON LAW and constitutional law known
as ADMINISTRATIVE LAW, which has been developing virtu-
ally since the beginning of the Republic in response to
agencies’ decision-making and enforcement activities.

Agencies have their origins as alternatives to Article ITI
courts, making decisions in suits between individuals and
to executive officials making decisions and seeking to en-
force them in court suits. More recently agencies also have
been seen as alternatives to decision making by legislative
process through Congress and the President under Article
I. Agencies have thus presented a difficulty for constitu-
tional thinking under Articles I and III, arguably absorb-
ing functions reserved to Congress, the President, and the
judiciary. Agencies present a further difficulty under the
due process clause of the Fifth Amendment when DUE
PROCESS OF LAW is identified with legislative substance and
court process.

The constitutional problem agencies pose has never
reached any kind of closure. Instead, it has remained a
tension in constitutional thought, unresolved because the
creation and the maintenance of agencies have proceeded
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from inadequacies perceived in both legislative and judi-
cial decision making.

Courts do not investigate or plan. Courts are not
thought to display the resourcefulness of decision making
committed to the achievement of a particular substantive
end, such as workplace safety, nor the expertise of the
specialists’. Courts other than the Supreme Court do not
take initiative. There is widespread consensus, in fact, that
courts should remain neutral and general. Moreover, the
making of decisions in very large numbers of cases—those
cases produced, for example, by disability benefit claims
or the military draft—may be impeded by judicial process
to the point that delay alone decides issues and legislated
values are imperiled.

Congress also is not equipped to make any great num-
ber of particular decisions, and may be able to attend to a
field of concern only at long intervals. Furthermore, where
the unprecedented is faced, such as the discovery of radio
waves or of nuclear energy, Congress often cannot do
much more than define the field for decision. But legis-
lators can foresee that failure to create a decision-making
agency in the field effectively consigns the decisions of
great public concern which will inevitably be made to in-
dividuals exercising powers under state laws of contract,
property, and corporations.

Thus the existence and activity of agencies is rooted
in felt necessity and is not the product of, or subject to,
independent development of CONSTITUTIONAL THEORY.
Nonetheless, SEPARATION OF POWERS, due process, and del-
egation concerns weave through determinations of inter-
nal agency structure and procedure made pursuant to
statutes establishing particular agencies or under the Ad-
ministrative Procedure Act. The same constitutional con-
cerns underlie arrangement and rearrangement of the
relations of the Judiciary, Congress, and the President to
and through agencies. The concerns become acute and
surface as explicit issues when Congress, seeking speed of
decision or protection of an agency’s initiative or planning,
limits acc